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PREFACE 


House  of  Representatives, 
Select  Committee  on  Small  Business, 

Washington,  D.C.,  September  17, 1969. 

Hon.  Paul  Rand  Dixon, 

Chairman,  Federal  Trade  Commission, 

Washington,  D.C. 

Dear  Mb.  Chairman  ;  In  further  reference  to  Chairman  Evins'  letter  of  Au- 
gust 7,  1969,  it  would  be  appreciated  if  the  following  information  could  be 
provided : 

1.  Copies  of  all  Trade  Regulation  Rules  and  Industry  Guides  (does  not  appear 
in  appendix). 

2.  A  representative  sample  of  Advisory  Opinions  dealing  with  the  Robinson- 
Patman  Act. 

3.  A  compilation  of  votes  cast  by  each  member  of  the  Commission  since  Janu- 
ary 1,  1961,  on  issues  involving  the  Robinson-Patman  Act.  The  compilation 
requested  would  include  investigations,  issuances  of  formal  complaint,  inter- 
locutory rulings,  cease  and  desist  orders,  advisory  opinions,  trade  practice  rules, 
trade  regulation  rules,  etc.  (partially  contained  in  hearing  record). 

4.  All  (only  selected  material  appears  in  appendix)  information  provided  to 
Mr.  Robert  Pitofsky,  Counsel  for  the  Commission  to  Study  the  FTC,  appointed 
by  the  President  of  the  American  Bar  Association ;  also  copies  of  any  infor- 
mation provided  to  individual  members  of  the  ABA  commission. 

5.  Copies  of  memoranda,  including  staff  papers,  letters  and  other  documents, 
evidencing  views  of  Commission  members  with  respect  to  the  proposed  budget 
submitted  by  the  FTC  to  the  Bureau  of  the  Budget  for  fiscal  years  1970  and  1971 
(including  copies  of  proposed  budget) . 

6.  A  r4sum6  of  each  member  of  the  Commission. 

7.  Copies  of  memoranda,  notes,  letters,  etc.,  by  members  of  the  Commission 
indicating  individual  appraisal  of  the  role,  effectiveness,  and  enforcement  of  the 
Robinson-Patman  Act  by  the  FTC. 

8.  The  personnel  figures,  by  Bureau,  on  the  turnover  of  young  FTC  attorneys 
with  less  than  five  years'  experience  since  1966. 

9.  Copies  of  Commission  minutes  in  the  matter  of  Associated  Merchandising 
Corporation,  Docket  No.  8651. 

It  would  appear  that  additional  material  may  be  necessary  and  your  con- 
tinued cooperation  would  be  appreciated  by  Chairman  Dingell. 
Sincerely  yours, 

Gregg  Potvin,  General  Counsel. 

(Ill) 
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2.  FTC,  R-P  Act,  and  their  Perennial  Critics,  Dixon.  Decem- 
ber 3,  1966 1307 
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b.  ATD,  D.  8100.  October  26,  1964 1384 
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FOREWORD 

"The  businessmen  of  the  country  desire  something  more  than  that  the 
menace  of  legal  process  ...  be  made  explicit  and  intelligible.  They  desire  the 
advice,  the  definite  guidance  and  information  which  can  be  supplied  by  an 
administrative  body,  an  interstate  trade  commission." 

— WooDROw  Wilson,  1914 
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ADVISORY  OPINIONS  EXPLAINED 

On  June  1,  1962,  the  Federal  Trade  Commission  amended  its  Rules  of 
Practice  to  provide  an  advisory  opinion  program  for  the  business  community 
for  the  purpose  of  determining  whether  an  intended  course  of  business  ac- 
tion, if  pursued,  is  likely  to  violate  any  of  the  Commission  administered  laws. 
In  one  of  the  most  far-reaching  innovations  by  an  administrative  agency  in 
recent  years,  the  Commission  initiated  a  procedure  through  which  it  will 
render  such  advice,  where  practicable,  with  these  exceptions:  (a)  where 
the  course  of  action  is  already  being  followed;  (b)  where  the  same  or  sub- 
stantially the  same  course  of  action  is  under  investigation  or  is  the  subject 
of  a  current  proceeding,  order,  or  decree  initiated  or  obtained  by  the  Com- 
mission or  another  governmental  agency;  or  (c)  where  the  proposed  course 
of  action  is  such  that  an  informed  decision  could  be  made  only  after  ex- 
tensive investigation,  clinical  study,  testing  or  collateral  inquiry. 

The  revised  Rules  also  provide  that  any  advice  given  is  without  prejudice 
to  the  right  of  the  Commission  to  reconsider  the  question  presented  and, 
where  the  public  interest  requires,  to  rescind  or  revoke  the  advice  given 
upon  notice  to  the  requesting  party.  The  Commission  will  not  proceed 
against  a  requesting  party  with  respect  to  any  action  taken  in  good  faith 
reliance  upon  the  opinion  where  all  relevant  facts  were  fully  presented  and 
where  the  action  is  promptly  discontinued  upon  notification  of  recission. 

Digests  of  selected  advisory  opinions  of  general  interest  are  published  as 
news  releases,  subject,  of  course,  to  statutory  restrictions  against  disclosure 
of  trade  secrets  and  names  of  customers  and  to  considerations  of  the  con- 
fidentiality of  commercial,  financial,  and  other  facts  involved  and  of  meri- 
torious objections  made  by  the  requesting  party  to  such  publication.  Those 
seeking  Commission  advice  are  assured  that  every  consideration  will  be  given 
to  the  confidentiality  of  any  submitted  proposal  and  that  in  no  event  will 
their  identity  be  revealed  should  the  advice  given  be  made  generally  avail- 
able through  publication  of  a  digest.  It  is  the  Commission's  firm  policy  that 
the  digest  will  be  the  only  material  of  public  record  and  that  the  advisory 
opinion  itself  and  all  background  papers  will  remain  confidential. 

While  litigation  has  by  no  means  been  abandoned  and  remains  the  Com- 
mission's ultimate  and  sometimes  necessary  weapon,  in  recent  years  in- 
creasing reliance  for  correction  of  an  industry  evil  has  been  placed  on 
voluntary  procedures  falling  short  of  formal  proceedings.  Compliance  with 
Commission  administered  law  is  thus  achieved  with  efficiency  and  economy. 
The  advisory  opinion  function  has  made  and  will  continue  to  make  a  vital 
contribution  to  this  objective. 
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Under  this  program  and  subject  to  the  provisions  previously  noted,  any- 
one making  application  will  be  advised  concerning  the  legality  of  his  pro- 
posed course  of  business  conduct.  No  particular  format  or  form  is  required 
for  this  purpose.  The  application  need  only  be  in  writing  and  identify  the 
requesting  party  and  his  program  in  sufficient  detail  so  that  an  informed 
opinion  thereon  can  be  appropriately  rendered  by  the  Commission. 

Requests  for  advice  are  assigned  to  a  senior  Commission  attorney  for 
processing  and  ultimate  disposition.  On  occasion  this  will  involve  consulta- 
tion and  discussion  of  the  presented  problem  with  the  requesting  party  and 
a  qualified  inquiry  of  other  governmental  agencies.  Commission  attorneys 
are  under  instruction  to  cooperate  with  each  requesting  party  to  the  fullest 
extent  in  order  to  obtain,  insofar  as  this  is  possible,  a  result  both  satisfactory 
to  the  requesting  party  and  acceptable  to  the  Commission. 

Provided  full  disclosure  was  made  of  all  pertinent  facts  in  the  first  instance, 
a  favorable,  or  conditionally  favorable,  advisory  opinion  will  insulate  a  re- 
cipient from  formal  Commission  action.  Only  rarely  has  the  Commission 
found  it  necessary,  in  the  public  interest,  to  revise  or  rescind  an  opinion  once 
given.  In  such  case,  opportunity  is  thereafter  afforded  for  informal  disposi- 
tion of  any  disputed  matter  covered  by  the  rescinded  opinion. 

Advisory  opinions,  it  should  be  emphasized,  are  not  given  as  to  business 
practices  currently  in  use.  These  are  dealt  with  by  other  Commission 
procedures. 

Except  for  that  uncommon  request  which  is  clear  on  its  face,  a  Commis- 
sion advisory  opinion,  of  necessity,  must  depend  upon  an  assessment  of  the 
specific  facts  which  have  been  made  available.  The  competitive  background 
will  frequently  control  the  advice  given.  Commission  administered  statutes 
are  not,  for  the  most  part,  self-declaratory  and  often  can  be  interpreted  only 
as  they  apply  to  a  particular  industry.  Almost  without  exception,  therefore, 
the  digests  which  follow  are  digests  of  opinions  given  against  a  rather  com- 
plete factual  background.  The  brief  results  here  set  forth  should  accordingly 
be  applied  with  caution.  A  somewhat  changed  factual  situation  might  have 
brought  about  a  different  or  modified  result. 

On  the  other  hand,  advisory  opinion  digests  should  prove  a  useful  tool 
in  charting  prevailing  Commission  views  on  a  wide  variety  of  subjects.  They 
are  official  Commission  actions  and,  when  properly  used,  have  considerable 
precedential  value.  If,  however,  there  is  doubt  concerning  the  applicability 
of  a  rule  announced  by  a  particular  digest  to  a  diflferent,  though  perhaps 
similar,  set  of  circumstances.  Commission  advice  is  readily  available. 

The  revised  Rules  additionally  provide  that  any  respondent  subject  to 
a  Commission  issued  cease  and  desist  order  may  request  advice  from  the 
Commission  as  to  whether  a  course  of  action  he  proposes  to  pursue  will 
constitute  compliance  with  such  order.  No  particular  format  or  form  is  re- 
quired for  this  purpose.  The  request  need  only  be  in  writing  and  should 
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describe  the  proposed  program  of  compliance  in  full  and  complete  detail 
so  that  an  informed  opinion  thereon  can  be  appropriately  rendered  by  the 
Commission. 

In  the  main  the  Federal  Trade  Commission  draws  its  authority  and  powers 
from,  and  enforces  the  below  listed  statutes.  Although  most  requests  for 
advice  to  embrace  only  the  Federal  Trade  Commission  Act  or  the  Clay- 
ton Act,  as  amended,  an  advisory  opinion  may  be  requested  on  proposed 
courses  of  action  where  other  of  the  Commission  administered  statutes  may 
be  involved. 

1.  Federal    Trade    Commission   Act    (1914)    as    amended    by    the 
Wheeler-Lea  Act  (1938). 

2.  Clayton  Act   (1914)    as  amended  by  the  Robinson-Patman  Act 
(1938). 

3.  Webb-Pomerene  Export  Trade  Act  (1918). 

4.  Wool  Products  Labeling  Act  ( 1939) . 

5.  Lanham  Trade  Mark  Act  ( 1946) . 

6.  Oleomargarine  Act  (1950). 

7.  Fur  Products  Labeling  Act  ( 1951 ) . 

8.  Flammable  Fabrics  Act  (1953). 

9.  Textile  Fiber  Products  Identification  Act  ( 1958) . 

10.  Fair  Packaging  and  Labeling  Act  ( 1966) . 

11.  Truth-in-Lending  Act  (1968). 

This  publication,  which  will  be  supplemented  from  time  to  time  as  ad- 
visory opinion  digests  accumulate  in  sufficient  quantity,  is  organized  in  the 
following  manner: 

1.  Rules  and  Regulations  for  obtaining  an  Advisory  Opinion. 

2.  Cross  Index  and  Summary.  This  is  a  chronological  arrangement  with 
a  capsule  summary  of  each  digest  and  reference  to  other  publications 
where  it  is  discussed. 

3.  Advisory  Opinion  Digests.  This  arranges  the  digests  in  numerical 
order. 

4.  Appendix: 

Tripartite  Promotional  Program  Amendment. — This  modifying 
amendment,  added  by  Commission  action  of  July  11,  1968,  to 
advisory  opinions  involving  three-party  promotional  assistance 
plans,  clarifies  and  makes  more  certain  the  duties  and  obligations 
of  suppliers,  intermediary  promoters  and  recipient  customers  under 
Section  2(d)  and  2(e)  of  the  amended  Clayton  Act. 

Commission  Enforcement  and  Policy  Statement. — This  is  a  group 
of  Commission  issued  statements  touching  on  various  subjects  of 
special  interest  to  retailers  and  the  consuming  public.  These  range 
from  three-party  (tripartite)  promotional  assistance  programs  to 
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deceptive  practices  used  by  some  sellers  of  home  repair  products 
to  a  guide  against  the  deceptive  use  of  the  word  "Free". 

Trade  Regulation  Rules. — These  are  formal  announcements  of 
Commission  policy  covering  application  of  a  particular  statutory 
provision  and  are  based  on  experience  derived  from  studies,  re- 
ports, investigation,  hearings,  and  other  proceedings.  They  may  be 
nationwide  in  effect  or  limited  to  particular  areas,  industries, 
product,  or  geographical  market. 

Industry  Rules  and  Guides. — These  are  administrative  interpre- 
tations of  Commission  administered  law  for  guidance  of  the  public 
in  conducting  affairs  in  conformity  with  legal  requirements  and 
provide  a  basis  for  voluntary  and  simultaneous  abandonment  of 
unlawful  practices  by  industry  members.  They  deal  with  a  number 
of  problems  which  affect  an  entire  industry  or  particular  problems 
common  to  many  industries. 

5.  Table  of  Commodities  and  Words.  This  is  an  alphabetical  arrange- 
ment of  products  and  words  considered  or  referred  to  in  the  digests. 

6.  Index.  This  is  arranged  by  topic  and  law  involved. 
Each  advisory  opinion  digest  is  organized  as  follows: 

1.  The  issued  digest  by  number. 

2.  Date  of  issuance. 

3.  The  applicable  statute  or  statutes. 

4.  Text. 

Further  information  may  be  obtained  from  the  Division  of  Advisory 
Opinions,  Bureau  of  Industry  Guidance,  Federal  Trade  Commission,  Wash- 
ington, D.C.  20580. 

The  Compiler. 


RULES  AND  REGULATIONS  FOR  OBTAINING 
ADVISORY  OPINIONS 

§  1.1     Policy. 

Any  person,  partnership,  or  corporation  may  request  advice  from  the 
Commission  with  respect  to  a  course  of  action  which  the  requesting  party 
proposes  to  pursue.  It  is  the  Commission's  policy  to  consider  requests  for  such 
advice  and,  where  practicable,  to  inform  the  requesting  party  of  the  Com- 
mission's views.  A  request  ordinarily  will  be  considered  inappropriate  for 
such  advice:  (a)  Where  the  course  of  action  is  already  being  followed  by 
the  requesting  party;  (b)  where  the  same  or  substantially  the  same  course 
of  action  is  under  investigation  or  is  or  has  been  the  subject  of  a  current  pro- 
ceeding, order,  or  decree  initiated  or  obtained  by  the  Commission  or  another 
governmental  agency;  or  (c)  where  the  proposed  course  of  action  or  its 
effects  may  be  such  that  an  informed  decision  thereon  cannot  be  made  or 
could  be  made  only  after  extensive  investigation,  clinical  study,  testing,  or 
collateral  inquiry. 

§  1.2     Procedure. 

The  request  for  advice  should  be  submitted  in  writing  to  the  Secretary 
of  the  Commission  and  should  include  full  and  complete  information  re- 
garding the  proposed  course  of  action.  Conferences  with  members  of  the 
Commission's  staff  may  be  held  before  or  after  submittal  of  the  request. 
Submittals  of  additional  information  may  be  required.  The  original  submit- 
tal should  affirmatively  show  that  the  proposed  course  of  action  is  not  cur- 
rently being  followed  by  the  requesting  party  and  is  not  the  subject  of  a 
pending  investigation  or  other  proceeding  by  the  Commission  or  any  other 
governmental  agency.  If  the  request  is  for  advice  as  to  whether  the  proposed 
course  of  action  may  violate  an  outstanding  order  to  cease  and  desist  issued 
by  the  Commission,  such  request  will  be  considered  as  provided  for  in 
§  3.61  of  this  chapter. 

§  1.3    Advice 

(a)  On  the  basis  of  the  facts  submitted,  as  well  as  other  information 
available  to  the  Commission,  and  if  practicable,  the  Commission  will  inform 
the  requesting  party  of  its  views  and  may  take  such  other  action  as  may  be 
appropriate. 

(b)  Any  advice  given  is  without  prejudice  to  the  right  of  the  Commission 
to  reconsider  the  questions  involved  and,  where  the  public  interest  requires, 
to  rescind  or  revoke  the  advice.  Notice  of  such  rescission  or  revocation  will 
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be  given  to  the  requesting  party  so  that  he  may  discontinue  the  course  of 
action  taken  pursuant  to  the  Commission's  advice.  The  Commission  will 
not  proceed  against  the  requesting  party  with  respect  to  any  action  taken  in 
good  faith  reliance  upon  the  Commission's  advice  under  this  section,  where 
all  relevant  facts  were  fully,  completely,  and  accurately  presented  to  the 
Commission  and  where  such  action  was  promptly  discontinued  upon  notifi- 
cation of  rescission  or  revocation  of  the  Commission's  approval. 

§  1.4     Publication 

Texts  or  digests  of  advisory  opinions  of  general  interest  will  be  published 
by  the  Commission,  subject  to  statutory  restrictions  against  disclosure  of 
trade  secrets  and  names  of  customers  and  to  considerations  of  the  confiden- 
tiality of  commercial,  financial,  and  other  facts  involved  and  of  meritorious 
objections  made  by  the  requesting  party  to  such  publication. 

(Organization,  Procedures,  Rules  of  Practice,  and  Statutes.  July  1,  1967.) 


ADVISORY  OPINION  DIGESTS 

1-313 

Cross  Index  and  Summary 

Diiest  Summary  ATRRi  CCH^  File» 

1 Chamois;  Unsplit  sheepskin  described  as.  .  .  .    161  :A-5        7611.  65     6437018 

2 Toy  catalog,  independently  published;  ad-     173:A-8        3940.14     6437014 

vertising  in  by  manufacturer. 
3 Toy  catalog,  independently  published;  ad-     223:A-5     .       17340     6537061 

vertising  in  by  manufacturer. 

4 Product  standard  as  industry  goal 223:A-7  17345     6537043 

5 Fixed  minimum  resale  prices 228:  A-18  17374     6537054 

6 Three-way   promotional   program,   outdoor     228:A-15  17375     6537050 

advertising. 
7 Drug  catalog,  independenUy  published;  ad-     228:A-14  17376      653049 

vertising  in  by  manufacturer. 
8 Foreign  origin;  disclosure  of  imported  parts     228:A-16  17377     6537052 

on  label. 
9 Foreign   origin;   absent   material   deception     229:A-3  17378     6537055 

disclosure  not  necessary.  "Manufacturing" 

in  trade  name. 
10 Advertising      allowance:      alternatives     for     231:A-11  17380     6537053 

customers  unable  to  use  preferred  media. 
11 Foreign  origin;  "Made  in  U.S.A."  marked     232:A-3  17401     6637011 

on  imported  steel,  affirmative  reprsenta- 

tion  of  domestic  origin. 
12 Advertising  allowance  granted  to  one  cus-     235:A-7  17411     6637020 

tomer  only. 

13 Discount  buying,  membership  organization.  .   239:A-9  17431     6637029 

14 Produce  certification  mark,  grant  of  use  in     243:A-5  17452     6637012 

exclusive  territory. 

15 Association  resolution,  prices  for  used  parts .  .   243:A-19  17456     6637036 

16 Drug    catalog,     independently     published;     245  :A^  17464     6637007 

advertising  in  by  manufacturer. 
17 Descriptions     "velvet"     and     "suede"     for    246:A-7  17468    6637040 

flocked  fabrics. 

18 Exclusive  franchise  arrangements 246:  A-2  17471     6637004 

19 Promotion  addressed  to  new  mothers;  re-     246:A-26  17474     6635032 

deemable  coupons. 
20 Foreign  origin;  Imported  components  5%,     246:A-25  17476     6637041 

"Made  in  U.S.A.",  affirmative  misrepre- 
sentation of  domestic  origin. 
21 "Free"  merchandise  offer 246:A-23  17477     6637008 

See  footnotes  at  end  of  table. 
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Digest  Summary 

22 Foreign  origin;  imported  parts  in  kit,  "Made 

in  U.S.A.",  affirmative  misrepresentation 
of  domestic  origin. 

23 Establishment  of  buying  corp.  by  broker  and 

plan  to  share  brokerage. 

24 Three-way     promotional     program,     check 

stands  as  basis  for  proportionality. 

25 Impropreity  of  using  "14K"  for  item  not 

entirely  gold. 

26 Advertising  allowance  based  on  annual  vol- 
ume of  purchases; 

27 Foreign  origin;  "Made  in  U.S.A.",  affirma- 
tive misrepresentation  of  domestic  origin. 

28 Selection  of  customers  by  single  trader 

29 Foreign  origin;  disclosure  on  brush  handle 

not  necessary. 

30 Foreign  origin ;  misleading  domestic  address . 

31 Rebate    pricing,    photoengraving    through 

advertising  agencies. 

32 Unilateral  advertising  by  seller;  distance  be- 
tween customers. 

33 Foreign  origin:  "Made  in  U.S.A."  affirma- 
tive misrepresentation  of  domestic  origin . 

34 Three-way  promotional  program,  sales  mes- 
sage announcing  device. 

35 Three-way  promotional  program,   recipes, 

selected  areas. 

36 Functional  discounts,  meeting  competition . . . 

37 Foreign  origin;  "Made  in  U.S.A."  affirma- 
tive misrepresentation  of  domestic  origin. 

38 Advertising  allowance  based  on  purchase 

volume. 

39 Advertising   allowance  proportionalized   as 

between  competing  customers. 

40 Lottery  merchandising,  random  redeemable 

coupons. 

41 Mail  order  sales,  additional  discounts  for.  .  .  . 

42 Advertising   service   disclosing   where   sub- 
scriber's products  are  sold. 

43 Like  grade  and  quadity 

44 Uniform    store    hours,    agreement    among 

retailers. 

45 Lottery  merchandising,  pull  tab  seals,  trading 

stamp  books. 

46 Common    sales    agency;    objective    market 

stabilization. 

47 Leather    terms    on    non-leather    product: 

Foreign  origin  disclosure  required. 

48 License  and  sublicense  selling  to  competing 

jobbers. 
See  footnotes  at  end  of  table. 


ATRRi 
247:A-8 

CCH* 
17478 

FUe* 
6537062 

247:A-12 

17481 

6637002 

247:A-20 

17482 

6337018 

247:A-16 

17483 

6637003 

248:A-8 

17490 

6637046 

248:A-8 

17491 

6637042 

248:A-9 
248:A-11 

• 

17493 
17494 

6637045 
6637006 

248:A-11 
248:A-10 

17495 
17496 

6637001 
6337006 

249:A-13 

17499 

6337008 

249:  A- 12 

17500 

6337014 

250:A-12 

17507 

6337022 

250:A-22 

17508 

6337032 

250:A-18 
251:A-15 

17509 
17517 

6337030 
6637047 

251:A-26 

17518 

6337021 

251:A-10 

17522 

6336020 

251:A-14 

17519 

6337029 

252:A-7 
252:A-5 

17526 
17527 

6337041 
6337045 

253:A-3 
253:A-3 

17528 
17529 

6337035 
6337037 

254:A-6 

17538 

6637049 

254:A-2 

17539 

6337050 

254:A-8 

17540 

6337058 

254:A-6 

17541 

6337059 
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Digtit  Summary 

49 Cooperative     advertising     agreement,     no 

ceiling  on  payments. 

50 Three-way  promotional  program,  projectors 

in  grocery  outlets. 

51 Three-way  promotional  program,  discount 

stamp  advertising  plan. 

52 Three-way  promotional  program,  manu- 
facturer to  retailer  display  kit. 

53 Three-way  promotionzd  progrcim,  self- 
locating  shopping  guide. 

54 Publisher  promotional  assistance  for  news- 
stands. 

55 Trade    association    circulation    of   uniform 

warranty  plans. 

56 Three-way  promotional  program,  news- 
stand display  card  drawing  attention  to 
advertising  in  magazines. 

57 Three-way    promotional    program — lottery 

merchandising;  grocery  bags  bearing  ad- 
vertising and  prize-wiiming  number. 

58 Foreign  origin,  ballons,  labeling  on  display 

card. 

59 Private  advertising  review  board 

60 Diamonds  as  "clear,  pure  color" 

61 "Gold  filled"— "Rolled  gold  plate",  im- 
proper use  of  terms. 

62 Three-way  promotional  program,  suppliers 

and    grocery-chain    exhibition,     in-store 
promotion. 

63 Guarantee  advertising,  disclosure  of  terms 

and  conditions. 

64 Trade  association,  membership  applicants, 

adherence  to  TPC  rules  required. 

65.. Three-way  promotional  program,  broad- 
cast of  supplier  commercizils  in  retail 
stores. 

66 Publisher  promotional  assistance  for  news- 
stands. 

67 Functionjd     discount     to     premium     book 

jobbers. 

68 Pseudonym  for  real  name  on  radio  program . 

69 Foreign   origin   marking   on   plastic    blade 

dispenser. 

70 Lottery   merchandising,    ofiFer   to   "drawn" 

contestant  buying  sewing  machine  cabinet. 

71 Ground  leather  described  as  leather  without 

quadification. 

72 Franchise  with   fair   trade  price  schedule. 

(Revoked  8/2/67). 

73 "Golden"  for  non-gold  thimble 

See  footnotes  at  end  of  table. 


ATRRi 

CCHi 

FUe* 

254  :A-^ 

17542 

6337060 

254:A-5 

17543 

6337061 

265:A-2 

17555 

6437004 

256:A-3 

17556 

6337062 

256:A-5 

17557 

6337064 

257:A-9 

17567 

6637020 

257:A-9 

17568 

6337063 

258:A-11 

17570 

6437005 

258:A-8 

17571 

6437006 

258:A-10 

17572 

6637051 

258:A-7 

17573 

6437015 

258:A-17 

17576 

6437020 

258:A-16 

17577 

6437024 

259:A-5 

17578 

6437022 

259:A-3 

17579 

6437028 

259:A-2 

17580 

6437030 

259:A-8 

17583 

6437031 

259:A-10 

17584 

6437033 

260:A-2 

17586 

6437027 

260  :A-^ 

17587 

6437035 

261:A-4 

17595 

6637052 

261:A-3 

17596 

6637050 

263:A-4 

17610 

6637057 

263:A-6 

17611 

6637053 

263:A-€ 

17617 

6537004 
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74 Three-way   promotional   program,   in-store     263 :  A-6 

music  with  supplier  commercials. 
75 Publisher  promotional  assistance  for  mag-     264 :  A-6 

zizine  dealers. 
76 Foreign   origin   labeling   on   package   con-     264 :  A-7 

taining  imported  and  domestic  textiles. 
77 Three-way  promotional  supplier  programs     264:A-14 

for  competing  marketing  area  retailers. 
78 Lottery  merchandising,  weekly  drawing  for     264:  A- 12 

portable  radio-phonograph. 
79 Deceptive  firm  name  for  skip- tracing  opera-     265:  A- 10 

tion. 
80 Trade  Association,  By-laws  prohibiting  cer-     265 :  A-9 

tain  advertising  claims  by  members. 

81 Guarantee  advertising 266:A-18 

82 Foreign  origin,  marking  "U.S.A.  Made"  on     266:A-17 

items    with    substantial    imported    com- 
ponents,    affirmative     representation     of 

domestic  origin. 
83 Foreign  origin:  "Made  in  U.S.A."  label  on     267:  A-6 

imported   machine  with   domestic   made 

parts  added,  affirmative  representation  of 

domestic  origin. 

84 Rebuilt  fuses,  correct  labeling 267 :  A-5 

85 Trade    association,     reference    service    for     268 :  A-6 

members. 
86 Lottery  merchandising,  refund  given  if  pur-     268 :  A-7 

chased  item  listed. 
87 Lottery  merchandising,   extra  merchandise     269 :  A-3 

if  sponsor's  product  purchased. 
88 Three-way  promotional  program  by  radio     271:A-10 

station  financed  by  suppliers  and  retailers. 

89 Three-way  recipe  promotional  program 271  :A-6 

90 Publisher  promotional  assistance  for  "full-     272:A-4 

cover"  display. 
91 Export  trade  association  members  owning     272:A-8 

both  foreign  and  domestic  plants. 
92 Three-way  promotional  program,   supplier     2  75:  A- 11 

advertising      where     product      available 

locally. 

93 Newspapers  right  to  reject  advertising 275:A-10 

94 Three-way  promotional  program,  shopping     275:A-15 

cart     advertising,     proportionally     equal 

treatment. 
95 Foreign  origin;  "Made  in  U.S.A."  tag  on     275:A-17 

computer  with  23%  foreign-made  parts, 

affirmative     representation     of    domestic 

origin. 
96 Trade  association,  product   quality  certifi-     2  76:  A-3 

cation. 
See  footnotes  at  end  of  table. 


CCH '  FUe  * 

17618  6537027 

17624  6537033 

17625  6537042 

17631  6537046 
6537059 

17632  6537045 

17636  6537039 

17637  6537035 

17649  6537002 

17650  6537022 


17661  6537019 


17662  6537028 

17670  6537030 

17671  6637059 
17678  6637063 

17686  6637022 

17687  6737001 

17696  6737003 

17697  6637025 
17716  6737009 


17717  6637062 
17720  6637037 


17721  6737007 


17723     6737006 
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97 Trade    zissociation   code   for   dealing   with 

customers. 
.  .   Removal  of  foreign  origin  disclosure:  use  of 

"Manufacturing"  in  trade  name. 
.  .   Retailer  advertising  of  "reward"  for  referral 
business. 
100.  .  .  .   "Lifetime"   guarantee   advertising   for   alu- 
minum siding. 
101 ...  .   Three-way  brand  name  promotion  through 

recipe  cards. 
102 ...  .   Weight  reducing  claims  for  plastic  slinmiing 
garment. 

103.  ..  .   Three-way  in-store  promotional  program. . . . 

104.  ..  .   Descriptive   firm   name   used   by   exclusive 

seller  to  U.S.  Government. 

105.  ..  .   Foreign  origin  labeling  of  chemicals  with 

45%  foreign-made  components. 

106.  .  .  .Three-way  promotional  payments  granted  on 

basis  of  floor   space:    Lottery    merchan- 
dising, "lucky"  number  flashed  on  screen. 

107.  ..  .   Labeling  of  leather  fibre  and  vinyl  items  as 

leather. 

108.  ..  .   Holding  company  ownership  of  both  auto 

parts  distributor  and  jobber. 

109.  ..  .   Use  of  manufacturer's  price  list  to   denote 

value  in  advertising. 

110....  Retailers  agreement  as  to  uniform  store 
hours. 

111....  Functional  discounts  off'ered  purchasing 
manufacturers. 

112....  Foreign  origin  labeling,  origin  visible  on 
contents  of  package. 

113....  Pre-merger  clearance,  acquisition  of  money- 
losing  competitor. 

1 14.  .  .  .   Retail  discount  selling  organization 

115.  ..  .   Code  of  Ethics;  trade  association,  governing 

pricing  and  selling  practices. 

116....  Advertising  claim :  "America's  most  war- 
ranted" building. 

117....  Misrepresentation :  Hand  cream  described 
as  "Medically  Prescribed". 

118....  Reduced  advertising  rates  to  buyers  of 
media  combination. 

119....   Trade  association  code  of  ethics  for  members . 

120.  .  .  .   "New",  general  rule  on  use  of  term 

121 ...  .  Consignment  sales  agreement  setting  min- 
imum price. 

122.  ..  .  Propriety  of  publishing  list  prices  for  differ- 
ent marketing  areas. 

123....   Lottery     merchandising;     sales     promotion 
disguised  as. 
See  footnotes  at  end  of  table. 
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17727 

6737016 

277:A-10 

17739 

6737010 

277:A-11 

17740 

6737022 

279:A-3 

17757 

6737014 

279:A-6 

17758 

6737018 

279:A-12 

17759 

6737024 

280:A-13 

17763 

6737012 

282:A-11 

17767 

6737032 

287:A-17 

17801 

6737035 

287:A-20 

17802 

6737036 

288:A-8 

17810 

6737033 

288:A-7 

17811 

6737042 

289:A-11 

17824 

6737044 

289:A-14 

17825 

6737034 

291:A-7 

17833 

6737045 

291:A-3 

17834 

6737048 

292:A-19 

17850 

6737057 

295:A-5 

17863 

6737031 

296  :A-^ 

17878 

6737053 

296:A-6 

17879 

6737058 

297:A-14 

17888 

6737067 

298:A-13 

17900 

6737071 

300:A-3 

17907 

6737029 

301:A-19 

17914 

6737068 

320:A-20 

17924 

6737074 

302:A-22 

17925 

6737081 

304:A-9 

17926 

6737085 
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150. 
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124.  ..  .   Agriculturzil  cooperatives'   use  of  common     304:A-8 

sales  agent. 
Retailers    agreement    as   to    uniform   store     305:  A- 15 

hours. 
Advertising  claims  for  portable  oxygen  ad-     307:  A- 11 

ministration  device. 
Misrepresentation :  raised  printing  described     307 :  A— 4 

as  embossing. 
Trade  association  code  of  ethics  for  door- to-     307:  A- 1 

door  salesmen. 
"Solid"  used  with  karat  indication  of  gold. . .  309:  A-17 

"National"  in  organization  name 309:A-19 

Acceptance  of  free  merchandise  by  grocery     311:  A-20 

retailer. 
Giving    free    merchandise    to    obtain    new     311:  A- 15 

customers. 
Agreement   among   members   of  trade   as-     314:A-3 

sociation    to    comply    with    government 

ruling. 
Proposed  lease  of  patented  industrial  ma-     314:A-6 

chine. 
Three-way  brand  name  promotion  through     315:A-5 

contest  books. 
Selective  leasing  of  shopping  center  space. . .   315:A-7 
Trade  association  seeking  firm  price  guaran-     320 :  A-4 

tees  from  suppliers. 
Use  of  names  and  symbols  having  fur-bear-     320 :  A-3 

ing  animal  connotations  in  labeling  textile 

fiber  products. 
Szifety  and  effective  claims  for  deodorant     321:  A-3 

spray. 
Advertising  allowances  by  book  publisher.  .  .   321  :A-2 
Proposed  advertising  for  mink  oU  skin  lotion .   322 :  A-2 
Information  required   on  label   afl&xed   to     322:  A-2 

textile  fiber  products. 
Promotional  allowances  by  fabric  supplier. .  .   322:A-6 
Proposed    license    agreement    for    process     325:  A-3 

patent. 
Aggregating  purchases  of  multi-unit  organ-     327:A-10 

izations  for  discount  purposes. 
Use  of  term  "New" ;  Request  for  revision  of    328 :  A-23 

AO  #120  pertaining  to. 
"Back-haul"  zdlowance  to  customers  picking     328:A-22 

up  their  own  orders. 
Wood   fiber   corsages   as   wearing   apparel     330:A-10 

under  Flanamable  Fabrics  Act. 

Payments  for  recruiting  new  students 332:A-12 

Trade   association   publication   for   use   by     332:  A- 12 

members  featuring  range  of  prices  to  be 

charged  consumers. 
See  footnotes  at  end  of  table. 
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18022  6737104 


18023  6737108 

18024  6737096 

18025  6737105 

18041  6837022 

18042  6837007 


18048  6837004 

18049  6737107 

18056  6837014 

18057  6837008 

18060  6737103 

18069  6837016 

18083  6837023 

18088  6837017 

18089  6837026 
18096  D-8217 

18104  6837036 

18105  6837028 
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151....   Additional    discounts    on   purchases    above     335 :  A-24 
specified  annual  volume. 

152.  ..  .   Trade  association  program  to  charge  non-     336:A-7 

members  high  fee  for  use  of  product  cer- 
tification mark. 

153.  . ..  Discount  based  on  percentage  of  increase  in    336:A-9 

annual  purchase  volume. 

154.  .  . .    Compliance  with  state  milk  marketing  order     337:A-3 

fixing  minimum  resale  prices. 
155....   Distributor   recruitment   through   grant   of    338:A-7 

override  bonus. 
156 "Blended  with  French  oils  in  U.S.A."  qual-    338:A-7 

ification  for  brand  name  indicating  French 

origin. 
157....  Advertising    cillowances    for    customers    in    339:A-4 

selected  trading  areas. 
158....   Trade    association    publication    of   service    339: A— 4 

price  and  standard  rate  manual  for  use  by 

members. 
159 ....  Method  of  treating  athlete's  foot  represented     340:  A-8 

as  a  cure  in  advertising. 
160.  .. .  Advertising  promoting  sale  of  information     340:A-5 

and  a  product  for  treating  stomach  ail- 
ment. 
161....   Advertising  promoting  sale  of  information    341:A-7 

and  a  product  represented  as  a  cure  for 

athlete's  foot. 

162.  .. .  Exchange  of  labor  contracts  among  mem-     342:A-29 

bers  of  trade  association. 

163.  .. .   Dealer  policy  of  not  selling  to  retailers  who    343: A- 10 

advertise  "sale",  "close  out",  "bargain" 

or  "clearance"  prices. 
164....   Pre-merger    clearance    granted — No    anti-    344:A-13 

competitive  eflFects  foreseeable. 
165....   Pre-merger    clearance    granted — Deterior-     344:A-14 

ating  financial  condition. 
166....  Pre-merger    cleairance    granted — Declining    344:A-14 

industry. 
167....    Pre-merger  clearance  granted — ^Deteriorat-     344: A- 14 

ing  Industry. 
168....    Pre-merger    clearance    granted — Imminent     344:A-14 

insolvency. 
169....   Pre-merger    clearance    granted — Financial     344: A- ;4 

distress. 
170.  .  .  .   Pre-merger  clearance  granted — de  minimus     344:A-14 

competitive  effects. 
171....  Pre-merger  clearance  denied — Probable  ad-     344:A-14 

verse  competitive  effects. 
172.  .  ,  .   Pre-merger  clearance  request  given  limited     344:A-14 

approval — Indiscernible  competitive  effects. 

See  footnotes  at  end  of  table. 
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18125  6837042 


18130  6837037 


18138  6837044 


18140  6837043 


18141  6837061 


18147  6837035 


18148  6837045 


18156  6837047 


18157  6637009 


18161  6737028 


18168  6837051 


18174  6837063 


18186  6437025 
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18189  6537005 


18190  6537025 


18191  6537058 


18192  6537060 


18193  6537051 


18194  6537057 
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173.  ...  Pre-merger  clearance  denied — Lack  of  com- 
petitive information. 

1 74 ...  .  Pre-merger  clearance  denied — Vertical  mer- 
ger would  raise  economic  questions. 

1 75 ...  .  Pre-merger  clearance  granted — Declining 
industry. 

1 76 ...  .  Pre-merger  clearance  granted — de  minimus 
competitive  effects. 

177....  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — Immi- 
nent insolvency. 

1 78 ...  .   Compliance    interpretation    of   request    for 
pre-merger  clearance — denied — other  pur- 
chasers available. 

1 79 ...  .  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — Immi- 
nent bankruptcy. 

180.  ..  .   Compliance    interpretation    of  request    for 
pre-merger    clearance — granted — Immi- 
nent insolvency. 

181....  Compliance  interpretation  of  several  re- 
quests for  pre-merger  clearances — Two 
granted — de  minimus  competitive  effects. 

1 82 ...  .  Compliance  interpretation  of  request  for 
pre-merger  clearance — Granted — Liqui- 
dation probable. 

1 83 ...  .  Compliance  interpretation  of  request  for 
pre-merger  clearance — Denied — Compet- 
itive considerations. 

184....  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — Bank- 
ruptcy imminent. 

185....  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — de  mini- 
mus competitive  effects. 

186.  ..  .  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — de  mini- 
mus competitive  effects: 

187....  Compliance  interpretation  of  request  for 
pre-merger  clearance — granted — Immi- 
nent insolvency. 

188....  Pre-merger  clearance  denied — Merger  of 
firms  in  same  industry  would  raise  anti- 
competitive questions. 

189....  Pre-merger  clearance  granted — Precarious 
financial  condition. 

190.  .  .  .  Random  distribution  of  bonus  certificates  to 
induce  food  purchases. 


ATRRi 

CCHi 

FUe 

344:A-15 

18195 

6637014 

344:A-15 

18196 

6737004 

344:A-15 

18197 

D-6124 

344:A-15 

18198 

6710615 

344:A-15 

18199 

D-6651 

344:A-15 

18200 

D-6495 

344:A-15 

18201 

D-6652 

344:A-15 

18202 

D-6651 

344:A-15 

18203 

C-809 

344:A-16 

18204 

D-7880 

344:A-16 

18205 

D-6608 

344:A-16 

18206 

D-6651 

344:A-16 

18207 

D-6651 
D-6652 

344:A-16 

18208 

D-6651 

344:A-16 

18209 

C-751 

344:A-16 

18210 

6337015 

344:A-16 

18211 

6337040 

345:A-10 

18212 

6837065 

See  footnotes  at  end  of  table. 
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191 ...  .  Newspaper  and  magcizine  news-article  for- 
mat used  for  advertising  purposes: 

192 ... .  Pre-merger  clearance  denied — Merger  would 
increjise  market  concentration. 

193 ... .  Substitution  of  merchandise  similjir  to  that 
ordered  without  prior  notification. 

194....  Uniform  delivered  price  obtained  by  de- 
ducting freight  allowance  from  fob  price. 

1 95 ... .  Notification  of  display  allowance  program  by 
advertisement  in  trade  publication  of 
general  circulation. 

196....  Advertising  claim"  it  works  .  .  .or  we'll  fix  it 
free". 

197.  .  .  .   "Hand  Made"  label  to  describe  sealed  sole 

footwear. 

198.  .  .  .  Truckload  discount  for  quantity  purchases.  . 
199 ...  .  Agreements  by  milk  processors  to  sell  at  prices 

higher  than  minimum  set  by  state  regula- 
tion. 

200.  .  .  .  Promotion  and  sponsorship  of  price  catalog 
by  trade  association  under  c   &  d  order. 

201 ...  .  Publication  of  rate  manujil  by  automotive 
repair  association  for  members  use  to  deter- 
mine labor  charges. 

202.  .  .  .  Actuzilities  of  resale  competition  as  determina- 

tive of  distribution  levels. 

203.  .  .  .   Establishment  of  common  organization  by 

public  wzwehousemen  to  sell  storage  space. 

204 ....  Guarantee  with  conditions  other  than  time 
limitation  cannot  be  represented  as  "un- 
conditional". 

205 ....  Computerized  collection  and  dissemination 
of  marketing  information. 

206.  .  .  .   Foreigfn  origin — Marking  requirements  for 

wearing  apparel  assembled  abroad  from 
U.S.  made  components. 

207.  .  . .   Foreign  origin — "Made  in  U.S.A."  label  on 

machine  containing  30%  foreign-made 
parts. 

208.  . . .   Foreign  origin — Disclosure  of  imported  (8%- 

37  %)  components  for  golf  clubs  assembled 
in  U.S. 

209 ....  Foreigfn  origin — Disclosure  of  imported  com- 
ponent (under  50%)  used  in  drawer  slide 
assembly  made  in  U.S. 

210.  .  . .  Foreign  origin — Disclosure  of  imported 
mechanical  pencil  actions. 

211....   Foreign  origin — Disclosure  of  imported  FM 
tuner  rebuilt  in  U.S. 
See  footnotes  at  end  of  table. 
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345:A-8 

18213 

6837080 

345:A-13 

18216 

6837078 

345:A-18 

18217 

6837081 

346:A-8 

18224 

6837077 

346:A-9 

18225 

6837082 

346:A-11 

18226 

6837089 

346:A-12 

18227 

6837087 

348:A-22 

18237 

D-7851 

348:A-19 

18238 

6837085 

348:A-22 

18244 

D-5979 

348:A-23 

18245 

6837090 

349:A-9 

18248 

6837092 

349:A-12 

18249 

6837088 

352:A-6 

18269 

6837058 

352:A-7 

18270 

6837103 

352:A-2 

18273 

6737095 

352:A-2 

18274 

6837093 

352:A-2 

18275 

6737109 

352:A-3 

18276 

6837095 

352:A-3 

18277 

6737002 

352:A-3 

18278 

6837010 
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212.  ..  .  Foreign  origin — Disclosure  of  imported  com- 
ponents (40%)  for  shower  heads  assembled 
in  U.S.  as  imposed  by  Bureau  of  Customs 
only. 

213....  Foreign  origin — Disclosure  of  imported 
(35%)  parts  of  bicycles  assembled  in  the 
Virgin  Islands. 

214.  .  ...   Foreign  origin — "Made  in  U.S.A."  label  on 

lamps  containing  20%  foreign-made  parts. 

215.  .  ...   Foreign  origin — Percentage  of  domestic  com- 

ponents required  in  order  to  properly  de- 
scribe item  as  "Made  in  U.S.A." 

216.  .  ...   Foreign  origin — Percentage  of  imported  com- 

ponents allowable  to  permit  item  labeling 
and  description  as  "Made  in  U.S.A." 

217.  ..  .    Foreign  origin — "Made  in  U.S.A."  marking 

on  imported  component  of  cutlery  finished 
and  assembled  in  U.S. 

218.  .  .  .   Foreign  origin — ^Disclosure  of  imported  indi- 

vidual components  in  machinery  assembled 
inU.S. 

219.  ..  .   Foreign  origin — Disclosure  of  imported  con- 

tents on  package  bearing  name  suggesting 
domestic  origin. 

220.  .  .  .   Foreign     origin — ^Diiclosure     on     imported 

hand  tools  at  point  of  sale  and  in  advertising. 

221 .  ...   Foreign  origin — ^Disclosure  on  containers  of 

repackaged    spring    clamps    imported    in 
bulk. 

222 ....  Foreign  origin — Disclosure  of  imported 
component  of  ice  cream  spade  bearing 
namie  suggesting  domestic  origin. 

223 ....  Foreign  origin — ^Disclosure  on  containers  of 
imported     gloves     repackaged     in     U.S. 

224....  Foreign  origin— "Made  in  U.S.A."  label 
on  product,  a  significant  component  of 
which  is  foreign  made. 

225 ....  Foreign  origin — Labeling  of  material  com- 
posed wholly  of  imported  leather  fibers. 

226 ....  Foreign  origin — Necessary  to  disclose  origin 
of  imported  honing  stone  where  domestic 
firm's  name  appears  on  handle. 

227 ....  Foreign  origin — ^Disclosure  on  containers  of 
repackaged  nails  imported  in  bulk. 

228 ....  Foreign  origin — Disclosure  on  display  card 
front  of  repackaged,  bubble-sealed,  im- 
ported switchplates. 

229 ....    Foreign     origin — Disclosure     of     imported 
braids    used    in    domestic    production    of 
braided  rugs. 
See  footnotes  at  end  of  table. 
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352:A-3 

18280 

6737056 

352:A-3 

18281 

6737077 

352:A-3 

18282 

6837091 

352:A-3 

18283 

6837084 

352:A-3 

18284 

6837038 

352:A-3 

18285 

6837009 

352:A-4 

18286 

6723717 

352:A-4- 

18287 

6637034 

352:A-4 

18288 

6737026 

352:A-4 

18289 

6737070 

352  :A^ 

18290 

6837072 

352:A-4 

18291 

6837013 

352:A-4 

18292 

6837055 

352  :A-^ 

18293 

6737046 

352  :A^ 

18294 

6737017 

352  :A-^ 

18295 

6737090 

352:A-4 

18296 

6737093 
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Digest  Summary 

230 ....  Foreign  origin— Disclosure  on  mounting 
card  back  of  domestically  packaged,  im- 
ported false  eyelashes. 

Foreign  origin — Disclosure  on  containers  of 
repackaged  chemicals  imported  in  bulk. 

Foreign  origin — Disclosure  of  imported 
blades  on  knife  assembled  in  U.S. 

Foreign  origin — Disclosure  of  imported 
radio  at  point  of  sale. 

Foreign  origin — Labeling  pardally  im- 
ported (38%)  texule  product  as  "Made 
in  U.S.A." 

Foreign  origin — "Made  in  U.S.A."  label  on 
garment  manufactured  domestically  from 
imported  cloth. 

Foreign  origin — Disclosure  on  imported  pic- 
ture components  beyond  that  required  by 
Bureau  of  Customs  not  necessary. 

Foreign  origin — Generalized  disclosure  on 
kits  containing  toys  from  various  countries. 

Pre-merger  clearance  of  manufacturer  and 
distributor  of  same  product  would  elimi- 
nate potential  competition. 

Labeling  on  packages  of  mesquite  chips.  .  .  . 

Use  of  fur-bearing  animal  name  and  symbol 
in  labeling  textile  product  simulating  a 
fur  product. 

Chain-letter  type  promotional  program  based 
on  pyramiding  sales. 

Foreign  origin^ — Disclosure  on  boxes  and 
botties  of  ink  imported  in  bulk. 

Discount  in  lieu  of  brokerage  by  wholesale 
food  distributor. 

Foreign  origin — Disclosure  on  imported 
mediceil  device. 

Joint  venture  corporation — Five  competing 
manufacturers  to  bid  on  prime  contract  to 
furnish  products  of  uniform  specifications. 

Trade  association  publication  recommending 
procedures  for  freight  prepayment  by 
manufacturer-suppliers. 

Foreign  origin — Disclosure  on  imported 
covers  of  crib  mattresses. 

Validation  of  guarantee — Time  requirement 
"Return  at  once". 

Trade  association  code  of  ethics — Members 
not  to  advertise  sales  below  cost. 

Formation    of  locaJ    trade    associations    or 
groups  by  state-wide  association. 
See  footnotes  at  end  of  table. 
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18297 

6737075 

352:A-5 

18298 

6837069 

352:A-5 

18299 

6737059 

352:A-5 

18300 

6837046 

352:A-5 

18301 

6837071 

352:A-5 

18302 

6737102 

352:A-5 

18303 

6637061 

355:A-I3 

18325 

6637038 

355:A-20 

18326 

6837107 

355:A-15 

18327 

6837111 

355:A-12 

18328 

6837100 

356:A-9 

18332 

6837116 

356:A-9 

18333 

6837114 

356:A-9 

18334 

C-1201 

18341 

6837104 

357:A-9 

18342 

6837118 

358:A-10 

18343 

6837106 

358:A-9 

18344 

6837105 

358:A-8 

18345 

6837101 

359:A-2 

18350 

6837097 

359:A-5 

18351 

6837099 
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Digest  Summary  A  TRR ' 

25 1 ...  .   Foreign    origin — Disclosure    on    cartons    of    359 :  A-5 

repackaged   metal  fasteners  imported  in 

bulk. 
Foreign  origin — Location  of  disclosure  on     359:  A-5 

cartons  of  imported  fishing  reels  packaged 

domestically. 
Extended  credit  terms  for  newly  established     359:A-7 

retail  stores  in  impoverished  urban  areas. 
Exclusive     operation     of    checking-cashing     360:  A- 14 

concession  in  retail  stores. 
Foreign  origin — Disclosure  on  domestically     360:A-7 

gold   plated   imported   flatware:    Use   of 

trade  name  suggesting  domestic  origin. 
Use    of   unqualified    term    "Diamond"    to    361:A-11 

describe   abrasive   disc   containing   other 

materials. 
Trade    association   suggesting    rental    rates     361:  A- 11 

for     cylinders      containing      commercial 

compressed  gases. 
Promotional  assistance  program  limited  in     361:A-12 

area  and  in  value. 
Pre-merger  clearance  for  two  non-competing     363 :  A-6 

quarry  and  building  materia'l|S  companies. 
Use  of  term  "X  Grown  Emerald"  as  des-     363:  A-5 

criptive  of  synthetic  stones. 
Availability  of  advertising  allowance  to  all     364:A-13 

customers. 
Use  of  suggested  list  price  accompanied  by     364 :  A— 5 

disclaimer. 
Price  differences  between  competing  "stock-     365:  A- 13 

ing"  and  "non-stocking"  decders. 
Proposal  to  grant  special  discounts  for  stock-     365:A-14 

ing,  quantity  orders  and  cumulative  pur- 
chases. 

Deodorant  spray  represented  as  a  drug 365:A-9. 

Magazine  sponsored  contest  open  to  readers.    367:A-8 
Tourmaline  described  as  "Emerald  Green"     367:A-7 

or  "Precious". 
Trade  association  code  designed  to  discour-     367:  A-5 

age  or  prohibit  price  advertising. 
Pooling     of     promotional     allowances     by     367:A-7 

retailers. 
Origin  disclosure  on  skies  imported  in  raw     367:  A- 10 

and  finished  in  U.S. 
Plan   to   penalize  competitors  who  do   not     371:A-3 

offer  free  design  services  to  ctostomers. 
Sales  promotion  plan  approved  so  long  2ts     371: -13 

offered  savings  are  real. 
Repair  shop  trade  association  publication  of     371 :  A-2 
material  resale  price  schedule. 
Se€  footnotes  at  end  of  table. 
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18352  6837120 


18353  6837121 

18358  6837115 

18369  6837125 

18370  6837109 

18392  6837122 

18393  6837130 

18394  6837117 

18410  6837126 

18411  6837128 

18416  C-1178 

18417  6837136 

18425  6837086 

18426  6837119 

18427  6837004 

18433  6837094 

18434  6837124 

18435  6837138 

18436  6837147 
18444  6837135 

18470  6837137 

18471  6837134 

18472  6837148 
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Digest  Summary 

274.  .. .   Merchandising  plan  to  offer  smedler  volume 
customers  smaller  discounts. 

Origin  disclosure  of  imported  watch  band 
parts  assembled  in  the  Virgin  Islands. 

Disclosure  of  foreign  assembly  of  product 
made  of  domestic  components  (90%)  un- 
necessary. 

Clonsumer  saving  plan  organized  by  local 
merchants. 

Franchise  agreement  for  chain  of  carry-out 
pizza  shops. 

Acquisition  of  financially  troubled  grain  ele- 
vators by  agricultural  cooperative. 

Acquisition  of  direct  competitor  in  dried  food 
industry. 

Trade  association  plan  to  secure  uniform 
discounts  from  suppliers  and  establish  uni- 
form clearance  sales  and  alteration  costs 
for  retailers. 

Origin  disclosure  of  imported  cloth  (51%) 
for  shirts  domestically  assembled  and 
sewn. 

Origin  disclosure  on  sewing  kit  with  contents 
of  multiple  foreign  origin. 

Origin  disclosure  of  stainless  cutlery  on  out- 
side of  package. 

Formation  of  marketing  agent  by  three 
agricultural  cooperatives. 

Origin  disclosure  of  imported  uppers  on 
otherwise  domestically-made  (70%)  tennis 
shoes. 

Trade  association  voluntary  advertising 
standards. 

Receipt  of  promotional  allowance  without 
concurrent  availability  to  competitors. 

Decomposed  city  garbage  may  not  be  de- 
cribed  as  "compost  peat". 

Membership  in  distributor  association  by 
Brewer  under  order  for  price  fixing. 

No  blanket  approval  for  acquisition  of  small 
baker  by  anyone. 

Paua  shell  described  as  "Marine  Opal" 

Night  soil  material  may  not  be  described  as 
"Humus". 

Advertising  on  food  product  wrapper 

"Made  in  U.S.A."  label  on  bearing  imported 
in  part. 

"Failing  company"  theory  applied  in  sale  of 
assets  to  competitor. 
See  footnotes  at  end  of  table. 
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371:A-5 

18473 

6837146 

371:A-9 

18474 

6837113 

372:A-3 

18478 

6837140 

372:A-6 

18479 

6837143 

372:A-9 

18480 

6837150 

372:A-12 

18481 

6837154 

372:A-14 

18482 

6837151 

372:A-13 

18483 

6837141 

372:A-11 

373:A-3 
373:A-6 
373:A--1- 
373:A-5 

374:A-I0 

374:A-7 

374:A-3 

372:A-9 

377:A-5 

377:A-12 
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378:A-5 
378:A-7 
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18484    6837158 


18491     6837156 


18492     6837155 


18493     6837129 


18494     6837139 


18499  6837159 

18500  G-1053 

18501  6937010 

18502  D-8618 

18528  6937003 

18529  6937015 

18530  6937004 

18534  6937011 

18535  6937001 

18536  6937023 
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Digest 
297... 
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300. 
301. 

302. 

303. 
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308. 
309. 

310. 

311. 


312. 


313. 


SummaTy 

"Failing  company"  theory  applied  in  ap- 
proving sale  of  some  fixed  assets  to  keep 
firm  solvent. 

"Made  in  U.S.A."  description  for  imported 
lenses  processed  in  U.S. 

Origin  disclosure  on  repackaged  merchandise 
imported  in  bulk. 

Promotional  advertising  with  contest 379:A-3 

Use  of  term  "Danish"  in  advertising  to  de- 
scribe furniture. 

Promotional  program  involving  "cents  ofP' 
coupons  and  demonstrators. 

Data  processing  for  collection  and  dissemina- 
tion of  sziles  and  production  information. 

Three-party   promotional   program   under 
investigation. 

Below-cost  sales  provision  in  trade  zissociation 
advertising  guide  (see  Advisory  Opinion 
digest  #249). 

Computerized  sales  data  and  product  re- 
quirements projection  must  be  made  ac- 
cessible to  nonparticipants. 

Coined  trade  name  and  trademark  con- 
noting European  origin  deceptive  even 
with  disclosure. 

Dairy  merger  by  agricultural  cooperative 

Below-cost  price  limiting  provision  in  coop- 
perative  advertising  programs. 

Origin  disclosure  on  imported  watchbands 
and  cases. 

Origin  disclosure  of  imported  upper  ma- 
terial used  in  shoes.  Use  of  renown  firm 
name  implies  made  domestically. 

Three-party  promotionzil  program,  sale  of 
TV  advertising  time  to  suppliers  of  prod- 
ucts sold  through  grocery  stores. 

Marking  of  white  gold  ring  with  platinum 
prongs  as  18  K-Plat. 
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Advisory  Opinion  Digest  No.  1 

Statute  Involved:    Section  5,  Fed-         Use    of    terms    "chamois    like"    or 

eral  Trade  Commission  Act.  "chamois   type"    to   describe   an 

Released:  August  7,  1964.  oil-tanned,      unsplit      sheepskin 

product. 

The  Commission  was  requested  to  express  an  opinion  concerning  the 
legality  of  describing  unsplit  sheepskin  as  "Chamois-like  Sheepskin"  or 
"Chamois-type  Sheepskin"  on  the  basis,  it  is  claimed,  that  the  product  looks 
and  feels  like  chamois  leather,  and  possesses  the  same  qualities  as  the  genuine 
product. 

This  problem  has  been  before  the  Commission  in  different  forms  on  sev- 
eral occasions.  In  each  instance  the  Commission  has  taken  the  position  that 
it  will  prohibit  the  branding  or  labeling  of  leather  products  as  "Chamois," 
"Chamois  Type"  or  "Chamois  Like"  unless  such  products  are  made  (a) 
from  the  skin  of  the  Alpine  antelope,  commonly  known  and  referred  to  as 
Chamois,  or  (b)  from  sheepskin  fleshers  which  have  been  oil-tanned  after 
removal  of  the  grain  layer. 

The  word  "chamois"  has  its  origin  in  the  common  name  of  a  small  goat- 
like Alpine  antelope  whose  skin  was  made  into  a  soft,  pliable  leather  used 
in  the  manufacture  of  gloves,  and  for  polishing  such  articles  as  glass,  jew- 
elry, fine  metals  and  wood.  It  possessed  the  additional  feature  of  absorbing 
water  readily  and  returning,  when  dry,  to  its  original  state  of  softness  and 
pliability.  The  animal  became  virtually  extinct  for  commercial  purposes 
about  1890  and  since  that  time  the  word  acquired  a  secondary  meaning 
after  being  widely  used  commercially  to  designate  certain  leathers  produced 
from  split  sheepskin  fleshers. 

The  necessity  for  splitting  sheepskin  is  to  remove  the  impervious  grain 
layer  so  as  to  make  the  underside  more  receptive  to  tanning.  Since  the  two 
layers  do  not  react  at  the  same  rate,  should  an  amount  of  the  grain  layer 
remain  the  skin  will  not  stretch  uniformly  and  will  eventually  rip  and 
crumble.  In  any  event,  irrespective  of  the  relative  merits  of  the  many  proc- 
esses which  may  be  employed  to  produce  the  leather,  the  fact  remains  that 
the  grain  layer  must  be  separated  from  the  sheepskin  flesher  in  order  that 
an  acceptable  chamois  will  result.  This  requirement  the  requesting  party's 
product  does  not  fulfill. 

The  claim  that  the  subject  product  is  equal  in  all  respects  to  genuine 
chamois  is  not  true,  since  the  grain  layer  has  not  been  removed.  The  genuine 
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product  has  become  firmly  established  in  industry  and  elsewhere  as  herein 
defined,  and  such  product  is  what  the  public  is  entitled  to  get  when  it  pur- 
chases chamois  even  though  the  choice  may  be  dictated  by  caprice  or  fashion, 
or  perhaps  by  ignorance.  The  fact  that  the  product  is  equal  or  will  serve 
substantially  the  same  purpose  is  wholly  immaterial.  F.T.C.  vs.  Algoma  Lum- 
ber Co.,  291  U.S.  67,  78.  To  the  same  effect  see  Benton  Announcements,  Inc. 
vs.  F.r.C,  130  F.  2d  254. 

The  question  posed  herein  is  whether  the  word  chamois  might  be  a  per- 
missible designation  for  the  subject  product  if  qualifying  terms  as  "like"  or 
"type"  were  added.  Use  of  the  word  in  any  manner  is  a  representation  that 
the  product  is  that  which  has  traditionally  been  sold  as  chamois  and  so 
accepted  by  the  public  after  years  of  buying  experience.  Although  the  ordin- 
ary purchaser  may  not  know  how  chamois  is  made,  he  is  entitled  to  believe 
that  the  particular  product  sold  under  that  name  is  in  fact  a  chamois  as  it  is 
understood  in  the  industry,  and  such  implication  cannot  be  offset  by  qualify- 
ing words.  After  reading  both,  an  ordinary  consumer  would  still  not  know 
the  truth  about  the  product  without  resort  to  specialized  information.  In 
other  words,  the  capacity  and  tendency  to  deceive  through  any  other  appli- 
cation of  the  word  chamois  would  continue  to  exist. 

The  requesting  party  was  advised  that  the  definition  of  chamois  has  be- 
come firmly  established  in  law,  in  industry,  and  in  the  public's  mind  to  mean 
nothing  less  than  those  leather  products  made  from  the  skin  of  the  Alpine 
antelope  or  from  the  fleshers  of  sheepskin  which  have  been  oil-tanned  after 
removal  of  the  grain  layer  and  that  any  other  use  of  the  word,  whether  or 
not  modified  by  qualifying  language,  to  describe  leather  made  by  other  or 
incomplete  processes  would  serve  only  to  dilute  its  accepted  meaning  and 
would  not  be  in  the  general  public  interest.  Consequently,  to  label  the  sub- 
ject product  in  the  manner  contemplated  would  be  a  deceptive  practice  and 
subject  the  requesting  party  to  a  charge  of  violaion  of  Section  5,  Federal 
Trade  Commission  Act. 

Advisory  Opinion  Digest  No.  2 

Statute    Involved:     Section    2(d)         Toy    catalog,    independently    pub- 
amended  Clayton  Act.  lished ;     advertising    in    by    toy 
Released:  October  30,  1964,                       manufacturer. 

The  Commission  was  asked  to  express  an  opinion  with  respect  to  the 
egality  of  payments  by  toy  manufacturers  for  advertising  in  toy  catalogs 
)ublished  by  a  firm  which,  assertedly,  ( 1 )  is  strictly  a  publisher  and  has  no 
onnection  whatever  with  any  toy  manufacturer  or  toy  jobber,  and  (2) 
ffirmatively  offered  the  catalogs  for  sale  to  all  jobbers. 

Previous  Commission  actions  in  this  area  have  been  concerned  with  cata- 
logs which  were  at  least  in  part  owned  by  jobbers  engaged  in  the  sale  of 
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the  toys  advertised  in  the  catalogs.  With  respect  to  the  instant  request,  the 

Commission  advised  as  follows : 

"Payments  for  advertising  in  a  catalog  published  by  a  firm  which  is 
not  owned  or  controlled  by,  or  in  any  way  directly  or  indirectly  affiliated 
with,  any  customer  of  the  advertiser  or  group  or  class  of  such  customers 
do  not  violate  Section  2(d)  of  the  Clayton  Act  where  no  discrimina- 
tory benefit  is  conferred  by  such  payments  on  a  particular  customer, 
or  class  or  group  of  customers,  over  competitors.  The  Commission  notes 
that  the  catalogs  projected  .  .  .  are  available  at  low  cost  to  all  toy  job- 
bers and  are  apparently  not  designed  to  be  usable  only  by  particular  job- 
bers, or  classes  or  groups  of  jobbers;  that  you  make  every  effort  to 
distribute  your  catalogs  as  broadly  as  possible  among  toy  jobbers;  and 
that  you  do  not  limit  distribution  to  any  particular  jobbers  or  group  or 
class  of  jobbers.  The  Commission  is  of  the  opinion  that  if  your  catalogs 
are  available,  in  a  practical  business  sense,  to  all  of  the  jobber  cus- 
tomers of  a  manufacturer,  then  no  objection  could  be  raised  to  payments 
by  that  manufacturer  for  advertising  in  the  catalogs." 

Advisory  Opinion  Digest  No.  3 

Statute    Involved:     Section    2(d),        Toy    catalog,    independently    pub- 
amended  Clayton  Act.  lished;    advertising    in    by    toy 
Released:  October  12,  1965.                        manufacturer. 

The  Commission  was  again  requested  to  express  an  opinion  with  respect 
to  the  legality  of  payments  by  toy  manufacturers  for  advertising  in  toy  cata- 
logs published  by  a  firm  which,  assertedly,  ( 1 )  is  strictly  a  publisher  and  has 
no  connection  whatever  with  any  toy  jobber  or  manufacturer,  and  (2)  af- 
firmatively ofTered  the  catalogs  for  sale  to  all  jobbers. 

With  respect  to  this  request,  the  Commission  repeated  its  previous  opinion 
which  was  published  October  30,  1964,  as  follows: 

Payments  for  advertising  in  a  catalog  published  by  a  firm  which  is  not 
owned  or  controlled  by,  or  in  any  way  directly  or  indirectly  affiliated 
with,  any  customer  of  the  advertiser  or  group  or  class  of  such  customers 
do  not  violate  Section  2(d)  of  the  Clayton  Act  where  no  discriminatory 
benefit  is  conferred  by  such  payments  on  a  particular  customer,  or  class 
or  group  of  customers,  over  competitors.  The  Commission  notes  your 
statement  that  your  catalogs  are  available  at  low  cost  to  all  toy  jobbers 
and  are  not  designed  to  be  usable  only  by  particular  jobbers,  or  classes 
or  groups  of  jobbers ;  that  you  make  every  effort  to  distribute  your  cata- 
logs as  broadly  as  possible  among  toy  jobbers ;  and  that  you  do  not  limit 
distribution  to  any  particular  jobbers  or  group  or  class  of  jobbers.  The 
Commission  is  of  the  opinion  that  if  your  catalogs,  however^titled,  are 
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available,  in  a  practical  business  sense,  to  all  of  the  jobber  customers  of 
a  manufacturer,  then  no  objection  could  be  raised  to  payments  by  that 
manufacturer  for  advertising  in  the  catalogs. 

To  obviate  any  possible  misunderstanding,  the  Commission  corrected  an 
erroneous  statement  in  the  requesting  party's  communication  to  the  effect 
that  the  Commission's  previous  opinion  had  ruled  that  since  the  catalogs 
were  available  in  a  practical  business  sense  to  all  jobber  customers  of  the 
manufacturers  the  payments  would  not  be  objectionable.  The  Commission 
advised  the  requesting  party  that  the  opinion  set  forth  above  and  all  previous 
Commission  opinions  ruling  on  this  precise  question  have  clearly  stated  that 
the  payments  would  not  be  objectionable  if  the  catalogs  were  available  in 
a  practical  business  sense  to  all  jobbers.  The  Conmiission  made  no  finding 
in  its  previous  opinions  that  the  catalogs  were  in  fact  available  to  all  jobbers 
since  such  information  was  not  available  to  it.  Instead,  the  previous  opinions 
simply  took  the  position  that  the  payments  would  not  be  illegal  if  the 
catalogs  were  actually  so  available. 

Advisory  Opinion  Digest  No.  4 

Statute  Involved:   Section  5,  Fed-        Publication   of   product   standards 
eral     Trade     Commission     Act.  by  trade  association  as  an  indus- 

Released:   October  14,  1965.  try  goal. 

The  Federal  Trade  Commission  announced  today  that  it  had  recently 
rendered  an  advisory  opinion  informing  a  trade  association  that  no  objec- 
tion v^ll  be  raised  to  its  distribution  of  product  standards  as  an  industry 
goal. 

The  Association  had  requested  advice  on  whether  it  may  legally  distribute 
a  booklet  giving  standards  which  represent  the  ideal  of  a  top  quality  industry 
product.  The  booklet  was  prepared  about  two  years  ago  but  it  was  subse- 
quently determined  that  the  standards  were  so  high  as  to  make  them  im- 
practicable as  commodity  standards  for  the  whole  industry. 

The  Association  is  now  interested  in  distributing  the  booklet  merely  as  an 
ideal  and  as  a  goal  for  which  the  industry  should  be  striving,  and  questioned 
whether  or  not  this  might  be  considered  as  acting  in  restraint  of  trade. 

The  Commission's  advice  was  that  there  could  be  no  objection  to  the  dis- 
tribution of  this  booklet  under  the  circumstances  and  for  the  purpose  stated 
in  the  letter  from  the  Association,  provided  it  removes  any  procedure,  prac- 
tice or  requirement  that  seals  of  approval  be  given  to  industry  members  who 
meet  the  standards. 
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Advisory  Opinion  Digest  No.  5 

Statute  Involved :   Section  5,  Fed-        Manufacturer's  setting  of  minimum 

eral  Trade  Commission  Act.  resale  price  for  dealers. 

Released:  November  23,  1965. 

An  advisory  opinion  made  public  today  by  the  Federal  Trade  Commission 
notified  a  manufacturer  that,  in  the  circumstances  presented,  its  establish- 
ment of  a  minimum  resale  price  for  its  dealers  would  constitute  unlawful 
price-fixing. 

The  facts  related  to  the  Commission  by  the  manufacturer  are  these.  It  has 
three  dealers  in  one  city  who  submit  bids  for  the  business  of  one  large  con- 
sumer. Initially  there  was  enough  margin  between  the  manufacturer's  list 
price  and  the  net  price  to  the  dealer  to  allow  them  to  submit  competitive 
bids.  However,  as  competition  between  the  dealers  increased,  the  bid  price 
became  lower  and  lower  until  now  the  situation  is  that  none  of  the  three 
dealers  can  realize  a  profit  on  this  business. 

They  have  asked  the  manufacturer  if  it  can  do  anything  about  the  situa- 
tion. One  dealer  suggested  that  the  manufacturer  should  go  on  record  as 
establishing  a  minimum  price  below  which  no  dealer  can  quote.  This  limit 
would  be  in  the  form  of  a  percentage  below  list  or  an  actual  dollar  figure 
below  list.  The  manufacturer  stated  to  the  Commission  that  this  limit  will 
assure  the  dealer  receiving  the  order  of  a  fair  profit  for  his  effort  and  would 
not  destroy  competition  between  the  dealers,  who  would  apparently  be  left 
free  to  compete  above  the  minimum.  The  manufacturer  asked  if  this  can  be 
done  legally  and  if  it  would  have  the  right  to  compel  dealers  to  comply  with 
this  established  limit. 

Advisory  Opinion  Digest  No.  6 

Statute    Involved:     Section    2(d)         Three-way    promotional    program 

amended  Clayton  Act.  set  up  by  outdoor  advertiser  and 

Released:   November  23,  1965.  financed  by  participating  grocery 

chains  and  their  suppliers. 

The  Federal  Trade  Commission  announced  today  that  it  had  recently 
rendered  an  advisory  opinion  dealing  with  the  legality  of  a  proposal  by  an 
outdoor  advertiser  to  set  up  advertising  displays  featuring  food  products 
which  will  be  financed  by  payments  from  food  suppliers  and  chain  grocery 
and  drug  stores. 

The  Commission  said  it  has  accumulated  considerable  experience  with 
similar  tripartite  promotional  programs  in  which  the  promoter  of  the  plan 
places  himself  between  the  supplier  and  the  retailer  who  indirectly  receives 
the  benefits  of  the  payments  made  by  the  supplier  to  the  promoter. 
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The  fact  that  the  promoter  acts  as  middleman  in  the  operation  of  the  plan 
has  been  held  to  be  of  no  legal  significance,  the  Commission  said.  Instead,  it 
views  such  plans  as  an  integrated  whole  and  treats  them,  under  proper  cir- 
cumstances, as  though  the  contracts  or  arrangements  were  made  directly 
between  the  suppUers  and  the  participating  retailers. 

Viewed  in  this  light,  the  Commission  advised,  it  would  appear  that  the 
proposed  program  is  expressly  tailored  to  fit  the  needs  of  the  participating 
suppliers'  larger  customers  and  therefore  completely  lacks  the  element  of  pro- 
portionally equal  treatment  of  all  those  suppliers'  competing  customers  which 
is  required  by  Section  2(d)  of  the  Robinson- Patman  amendment  to  the 
Clayton  Act. 

The  Commission  said  that  it  is  "safe  to  assume  that  each  of  the  suppliers 
who  will  be  asked  to  participate  in  this  proposal  have  customers  in  the  area 
other  than  grocery  and  drug  chains.  Such  suppliers  would  risk  liability  under 
Sections  2(d)  and  2(e)  of  the  Clayton  Act  by  participating  in  any  joint 
promotional  venture  which  is  not  even  oflfered  to  such  customer  or  which, 
if  oflfered,  would  be  at  a  prohibitive  cost  to  small  retailers  or  which  would  be 
impractical  for  those  retailers  who  may  only  handle  a  few  of  the  products 
of  the  suppliers  participating  in  the  plan.  The  law  requires  that  all  of  these 
customers  must  receive  proportionally  equal  treatment." 

"Thus,  the  suppliers  who  participate  in  .  .  .  [this]  plan  must  make  cer- 
tain that  the  smaller  retailers  are  oflfered  a  chance  to  participate  and  must 
oflfer  a  suitable  alternative  to  those  retailers  for  whom  the  plan  is  function- 
ally unavailable." 

Advisory  Opinion  Digest  No.  7 

Statute    Involved:     Section    2(d)         Resumption    of    advertising    by    a 

amended  Clayton  Act.  manufacturer  in  a  trade  buying 

Released:  November  23,  1965.  guide    formerly    but    no    longer 

owned  by  a  wholesaler  customer. 

The  Federal  Trade  Commission  has  rendered  an  advisory  opinion  re- 
garding the  proposed  resumption  of  advertising  by  a  manufacturer  of  drugs 
and  cosmetics  in  a  drug  trade  buying  guide  which  was  previously  published 
by  a  wholesaler  customer  but  whose  present  owner-publisher  is  not  con- 
nected in  any  way  with  any  customer  of  the  manufacturer. 

The  Commission's  advice  was  that  no  objection  could  be  raised  to  pay- 
ments by  a  manufacturer  for  advertising  in  buying  guides  if  the  guides  are 
available,  in  a  practical  business  sense,  to  all  of  his  wholesaler  customers. 

The  advisory  opinion  noted:  "Payments  for  advertising  in  a  buying  guide 
published  by  a  firm  which  is  not  owned  or  controlled  by,  or  in  any  way 
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directly  or  indirectly  affiliated  with,  any  customer  of  the  advertiser  or  group 
or  class  of  such  customers  do  not  violate  Section  2(d)  of  the  Clayton  Act 
where  no  discriminatory  benefit  is  conferred  by  such  payments  on  a  particu- 
lar customer,  or  class  or  group  of  customers,  over  competitors.  The  Com- 
mission has  been  informed  that  the  present  owner-publisher  .  .  .  has  no 
connection  whatsoever  with  .  .  .  any  .  .  .  drug  or  cosmetic  company  or 
group  thereof;  that  the  buying  guide  is  available  at  low  cost  to  all  drug 
wholesalers  and  is  apparently  not  designed  to  be  usable  only  by  particular 
wholesalers,  or  classes  or  groups  of  wholesalers;  that  every  effort  is  made  to 
distribute  the  buying  guide  as  broadly  as  possible  among  drug  wholesalers; 
and  that  distribution  is  not  limited  to  any  particular  wholesalers  or  group  or 
class  of  wholesalers." 

Advisory  Opinion  Digest  No.  8 

Statute  Involved:   Section  5,  Fed-        Foreign   origin;    disclosure   of   im- 

eral  Trade  Commission  Act.  ported  parts  on  label. 

Released:   November  25,  1965. 

An  American  manufacturer  has  been  advised  that  the  Federal  Trade 
Commission  would  have  no  objection  to  its  proposed  manner  of  disclosing  the 
origin  of  an  office  machinery  unit  containing  a  foreign-made  part. 

The  label  considered  by  the  Commission  identifies  the  foreign  part  and 
the  country  in  which  it  was  made  and  states  that  the  manufacturer  in  ques- 
tion has  manufactured  the  remainder  of  the  unit  and  assembled  it  in  this 
country. 

Advisory  Opinion  Digest  No.  9 

Statute  Involved :   Section  5,  Fed-        Foreign  origin ;  absent  material  de- 
eral  Trade  Commission  Act.  Re-  ception  disclosure  not  necessary; 

leased:  November  25,  1965.  use  of  "manufacturer"  in  trade 

name. 

The  Federal  Trade  Commission  has  rendered  an  advisory  opinion  regard- 
ing the  labeling  of  containers  for  knives  which  are  imported  from  Japan 
and  to  be  stamped  "Made  in  Japan"  by  an  importer  using  the  word  "manu- 
facturing" in  his  trade  name. 

The  Commission's  advice  was  that  in  the  absence  of  any  showing  of  ma- 
terial deception,  a  proceeding  by  it  to  require  disclosure  of  Japanese  origin 
of  the  knives  on  the  containers  would  not  appear  to  be  warranted. 

The  Commission  said  the  same  advice  would  apply  if  the  name  of  the 
importer  is  printed  on  the  container  provided  the  "Made  in  Japan"  legend 
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on  the  knives  is  readily  visible  upon  casual  inspection  by  prospective  pur- 
chasers prior  to  purchase.  However,  if  the  disclosure  does  not  meet  this 
condition,  it  will  be  necessary  to  make  a  clear  and  conspicuous  disclosure  of 
Japanese  origin  on  the  box  in  close  proximity  to  the  name  and  address  of 
the  importer. 

The  Commission  made  the  following  comments  with  respect  to  use  of  the 
word  "manufacturing"  by  an  importer  in  his  trade  name,  but  without  in 
any  way  passing  upon  its  propriety :  The  general  rule  is  that  a  company  may 
not  use  this  word  in  its  trade  name  unless  it  in  fact  owns,  operates  or  con- 
trols a  factory  where  the  merchandise  is  manufactured.  The  reason  is  that 
there  is  a  preference  for  dealing  directly  with  the  manufacturer,  such  pref- 
erence being  due  in  part  to  a  belief  that  lower  prices  and  other  advantages 
may  be  obtained. 

Advisory  Opinion  Digest  No.  10 

Statute    Involved:     Section    2(d),        Cooperative  advertising  allowance; 
amended  Clayton  Act.  alternatives  for  customers  unable 

Released:  December  9,  1965.  to  use  preferred  media. 

A  recent  Federal  Trade  Commission  advisory  opinion  informed  a  manu- 
facturer that  the  requirements  of  Section  2(d)  of  the  amended  Clayton  Act 
will  be  satisfied  where  the  proposed  advertising  allowance  program  reflects 
that  alternative  methods  of  promotion  are  available  to  customers  unable  to 
use  the  preferred  method  of  advertising  in  the  regular  course  of  their 
business. 

As  explained  by  the  manufacturer,  all  of  its  customers  will  be  offered 
advertising  allowances  equal  to  1%  of  net  purchases  to  defray  up  to  a 
maximum  of  50%  of  the  actual  cost  of  advertising  its  branded,  first-quality 
products  in  any  ACB  (Advertising  Checking  Bureau,  Inc.)  daily  and  Sun- 
day newspaper.  Where  a  retailer  is  unable  in  a  practical  business  sense  to 
advertise  in  such  newspaper  the  program  will  provide  him  with  adequate 
alternative  methods  of  sales  promotion  such  as,  but  not  limited  to,  other 
newspapers,  letter  stuflTers  or  handbills  as  will  enable  him  to  earn  the  allow- 
ances specified.  A  retailer  may  use  up  to  30%  of  his  allowance  in  Christmas 
Catalog  advertising  where  the  brand  name  or  label  is  prominently  men- 
tioned, payment  for  which  is  based  on  catalog  circulation.  New  accounts 
and  those  with  which  the  manufacturer  has  had  less  than  one  year's  experi- 
ence WiW  be  offered  the  same  allowance,  payment  for  which  will  be  computed 
on  the  basis  of  purchases  for  the  first  full  quarter  year.  All  accounts  will  be 
notified  of  the  program  by  first-class  mail,  by  the  manufacturer's  sales  rep- 
resentatives and  by  notices  accompanying  invoices. 
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Advisory  Opinion  Digest  No.  11 

Statute  Involved:   Section  5,  Fed-        Foreign  origin;  "Made  in  U.S.A." 

eral  Trade  Commission  Act.  marking  on  truss  plate  produced 

Released:  December  17,  1965.  domestically  from  imported  steel 

coils. 

The  Commission  was  requested  to  advise  whether  or  not  it  would  be 
permissible  to  label  finished  truss  plates  made  from  imported  galvanized 
steel  coils  as  a  domestic  product  manufactured  in  the  U.S.A.  without  any 
reference  to  the  origin  of  the  steel.  The  plates  are  cut  and  stamped  to  size  in 
this  country  and  further  stamped  to  form  tooth-like  fastening  devices  as 
part  of  the  finished  plate. 

The  Commission  advised  that  it  would  not  be  proper  to  label  these  plates 
as  made  in  the  U.S.A.  since  that  would  constitute  an  affirmative  representa- 
tion that  they  were  entirely  made  in  this  country,  which  is  not  the  fact  un- 
less, of  course,  the  label  also  discloses  in  a  clear  and  conspicuous  manner 
the  fact  that  the  steel  in  said  plates  is  imported. 

Advisory  Opinion  Digest  No.  12 

Statute    Involved:     Section    2(d),        Promotional    assistance — Publisher 
amended  Clayton  Act.  payments  to  a  single  reseller  of 

Released:  January  5,  1966.  the  publisher's  periodical. 

The  Federal  Trade  Commission  announced  today  that  it  had  recently 
advised  a  publisher  of  a  periodical  that  the  proposed  promotional  assistance 
Plan  described  below  would  be  violative  of  Section  2(d)  of  the  Robinson- 
Patman  amendment  to  the  Clayton  Act.  Section  2(d)  provides  in  essence 
that  it  is  unlawful  for  a  supplier  in  interstate  commerce  to  offer  promotional 
assistance  to  his  customer  in  reselling  the  supplier's  product  unless  a  propor- 
tionally equal  offer  also  is  made  to  the  customer's  competitors  who  sell  the 
same  product. 

Essentially,  the  proposed  Plan  provided  for  a  payment  of  $75.00  weekly 
to  the  operator  of  a  chain  of  newsstands.  In  return,  the  operator  would  ( 1 ) 
place  the  publication  on  sale  on  the  newsstands,  (2)  submit  daily  sales  re- 
ports to  the  publisher  for  each  newsstand,  ( 3 )  favorably  display  the  publica- 
tion on  the  stands  and  (4)  provide  stock  control  to  avoid  sell  outs. 

The  Plan  was  deemed  violative  of  Section  2(d)  because  it  was  to  be  of- 
fered only  to  the  one  operator  of  newsstands.  Under  the  Plan,  his  competitors 
in  selling  the  publication  were  not  to  be  offered  promotional  assistance — 
proportional  or  otherwise. 

The  Commission's  Guides  for  Advertising  Allowances  discuss  the  require- 
ments for  such  promotional  assistance  Plans  in  considerable  detail  and  will 
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be  of  assistance  to  persons  contemplating  their  use.  Copies  of  the  Guides  are 
available  from  the  Secretary,  Federal  Trade  Commission,  Washington,  D.C. 
20580. 

Advisory  Opinion  Digest  No.  13 

Statute  Involved :   Section  5,  Fed-        Discount  buying  membership  orga- 

eral     Trade     Commission     Act.  nization. 

Released:   February  1,  1966. 

A  recent  Federal  Trade  Commission  advisory  opinion  informed  a  pro- 
moter that  there  were  no  actionable  trade  restraints  inherent  in  his  proposed 
plan. 

As  explained  by  the  promoter,  the  plan  involved  the  formation  of  a  mem- 
bei^ship  organization.  Membership,  available  at  an  annual  fee  to  the  general 
public  without  restriction,  confers  the  right  to  purchase  at  a  stated  discount 
from  the  prevailing  prices  of  retail  merchants.  Local  retailers  can  participate 
in  the  plan  without  restriction. 

The  Commission  pointed  out  that  its  approval  was  limited  to  the  proposed 
plan  itself  and  no  views  were  expressed  as  to  the  plan's  implementation. 
Without  imputing  any  lack  of  good  faith  to  the  requesting  party,  the  Com- 
mission noted  that  if,  for  example,  members  of  the  purchasing  public  were 
misled  or  deceived,  or  could  be  misled  or  deceived,  as  to  benefits  available 
under  the  plan,  such  result  might  be  actionable. 

Advisory  Opinion  Digest  No.  14 

Statute  Involved:    Section  5,  Fed-         Exclusive  use  of  trademark  in  des- 

eral  Trade  Commission  Act.  ignated  trading  areas. 

Released:   March  5,  1966. 

In  an  advisory  opinion  announced  today  the  Federal  Trade  Commission 
disapproved  a  contemplated  license  agreement  modification  which  would 
give  a  licensee  the  exclusive  right  within  a  designated  trading  area  to  use  the 
licensor's  trademark  in  connection  with  the  licensee's  sale  of  produce  pur- 
chased from  third-party  growers. 

As  the  request  for  an  advisory  opinion  was  presented,  the  requesting  li- 
censor, a  state  agency,  owns  a  registered  trademark  or  certification  mark 
which  it  licenses  through  one  ( 1 )  year,  non-exclusive  agreements  with  whole- 
sale distributors  for  use  in  connection  with  their  sale  of  repackaged  produce 
purchased  from  third-party  growers.  The  purpose  of  the  mark  is  to  advertise 
and  encourage  greater  use  of  a  particular  product,  and  to  protect  its  original 
identity. 
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As  a  condition  for  the  renewal  of  a  license  agreement,  the  licensor  is  re- 
quiring that  the  requesting  licensee  submit  his  operations  to  continuous  in- 
spection by  a  designated  inspection  agency.  I'he  requesting  licensee  indicated 
that  it  will  be  necessary  to  remodel  his  plant  facilities,  and  that  the  initial 
capital  investment  and  expense  of  a  resident  inspector  will  be  considerable. 
In  return  for  this  added  expense,  the  licensee  requested  that  the  licensor 
revise  the  present  license  agreement  to  give  him  the  exclusive  right  within 
a  designated  trading  area  to  use  the  trademark  in  connection  with  his  sale 
of  certain  produce.  It  was  said  that  the  proposed  exclusive  license  is  intended 
to  prevent  use  of  the  trademark  by  competitors  in  the  described  trading  area 
in  connection  with  their  repackaging  and  sale  of  similar  produce. 

Unlike  the  ordinary  trademark  owned  by  a  single  producer  and  applied 
solely  to  his  goods,  the  mark  here  involved  is  a  certification  mark  owned  by 
a  state  agency.  Such  a  mark  is  intended  to  identify  goods  produced  by  many 
competing  growers.  Since  it  is  intended  that  the  public  take  the  certification 
mark  as  a  representation  that  the  only  bona  fide  produce  of  that  type  is  the 
produce  sold  under  this  mark,  restriction  of  its  use  to  the  requesting  licensee 
could  result  in  giving  him  an  unfair  competitive  advantage  over  other 
wholesale  distributors  who  are  in  fact  selling  the  same  produce  but  who  do 
not  have  the  right  to  use  the  certification  mark.  The  result  could  be  to  impose 
an  unreasonable  restraint,  not  upon  intrabrand  competition  (as  would  be 
the  case  with  the  usual  exclusive  trademark  license),  but  upon  competition 
between  competing  brands  of  the  produce  involved. 

The  fact  that  the  right  to  use  the  certification  mark  is  conditioned  upon 
utilization  of  the  inspection  procedure  required  by  the  licensor  is  no  justifica- 
tion for  insulating  the  requesting  licensee's  company  from  the  competition 
of  other  repackers  of  similar  produce. 

The  Federal  Trade  Commission  advised  that  it  is  of  the  opinion  that  the 
proposed  exclusive  license  agreement  would  probably  be  in  violation  of  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act. 

Advisory  Opinion  Digest  No.  15 

Statute  Involved:   Section  5,  Fed-        Proposed  trade  association  resolu- 

eral  Trade  Commission  Act.  tion    by    wholesalers    suggesting 

Released:  March  8,  1966.  pricing  and  business  p>olicies  to 

their  suppliers. 

A  trade  association  composed  of  wholesalers  of  rebuilt  products  has  re- 
quested an  advisory  opinion  from  the  Commission  as  to  the  legality  of  a 
proposed  Resolution  suggesting  certain  conduct  to  the  trade  association  of 
rebuilders  who  supply  the  wholesalers.  The  Resolution  would  provide,  among 
other  things,  that  rebuilders  should  give  wholesalers  1 20  days  notice  in  writ- 
ing of  any  change  in  the  allowance  to  be  granted  for  used  products  turned 
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in  for  rebuilding  purposes;  that  during  this  period  the  wholesalers  should 
receive  credit  at  the  old  rate  on  such  return  products;  and  that  the  re- 
builders  should  incorporate  a  30%  gross  profit  for  the  wholesalers  when 
establishing  prices  for  the  used  products  in  view  of  the  fact  that  the  whole- 
salers give  an  allowance  to  the  retailers  who  turn  in  the  used  product  for 
rebuilding  purposes.  The  association  added  that  there  was  no  agreement  not 
to  do  business  with  those  rebuilders  who  declined  to  follow  the  practices  con- 
tained in  the  Resolution. 

The  Commission  advised  that  it  could  not  give  approval  to  the  adoption 
of  the  Resolution.  Though  the  Resolution  may  be  motivated  by  a  purpose  to 
remove  evils  affecting  the  industry,  it  appears  to  go  further  than  is  reason- 
ably necessary  to  accomplish  such  result.  Even  if  it  were  accompanied  by 
disclaimers,  there  is  implicit  in  the  Resolution  too  grave  a  danger  that  it  will 
serve  as  a  device  whereby  the  concerted  power  of  the  members  of  the  asso- 
ciation is  brought  to  bear  to  coerce  the  members  of  the  rebuilders'  trade 
association  to  conform  their  pricing  policies  to  the  restrictive  standards  of  the 
Resolution,  or  at  the  very  least  as  an  invitation  to  enter  into  agreements 
amons:  themselves  to  do  so. 


*£3 


Advisory  Opinion  Digest  No.  16 

Statute    Involved:    Sections    2(d)         Advertising  by  a  manufacturer  in  a 
and  2(e),  amended  Clayton  Act.  customer-connected  trade  publi- 

Released:  March  16,  1966.  cation. 

The  Federal  Trade  Commission  recently  rendered  an  advisory  opinion 
dealing  with  the  proposed  advertising  by  a  manufacturer  of  drug  items  in  a 
drug  trade  catalogue  published  by  an  organization  of  wholesale  druggists. 

The  manufacturer  was  informed  that  several  months  previously  the  Com- 
mission had  approved  the  organization's  proposed  plan  of  reorganization 
of  the  publication  which  provided  that  ( 1 )  the  publication  is  to  be  published 
by  a  separate  corporate  subsidiary,  (2)  the  advertising  rates  to  be  charged 
will  be  no  higher  than  necessary  to  realize  a  normal  profit  for  such  a  publica- 
tion, and  (3)  in  any  event,  the  profits  resulting  from  the  publication  will  be 
donated  annually  to  a  charitable  organization. 

"Unless  and  until  the  Commission  announces  the  rescission  of  such  ap- 
proval," the  advisory  opinion  stated,  "it  will  not  take  the  position  that  any 
supplier's  payment  for  advertising  in  .  .  .  [the  publication  in  question]  con- 
stitutes a  payment  indirectly  to  the  wholesaler  members  ...  [of  the  or- 
ganization], subject  to  Section  2(d)  of  the  amended  Clayton  Act." 

However,  the  Commission  pointed  out  that  it  will  continue  to  regard  a 
supplier  who  adverises  in  a  publication  such  as  this  "as  in  effect  furnishing, 
through  the  intermediary  of  the  publisher,  a  promotional  service  to  those 
wholesalers  who  make  use  of  the  publication.  In  order  to  assure  compliance 
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with  Section  2(e)  of  the  amended  Clayton  Act,  the  suppUer  should  ascer- 
tain whether  in  a  practical  business  sense  the  publication  is  available  for  use 
by  all  of  his  wholesaler  customers  who  are  in  competition  with  the  whole- 
saler customers  who  do  in  fact  use  it;  if  it  is  not  so  available  for  use  by  some 
customers,  the  supplier  must  offer  those  customer  a  reasonable  alternative." 

Advisory  Opinion  Digest  No.  17 

Statute  Involved:   Section  5,  Fed-        Use  of  descriptions   "velvet"   and 

eral  Trade  Commission  Act.  "suede"  for  a  flocked  fabric. 

Released:  March  22,  1966. 

A  recent  Federal  Trade  Commission  advisory  opinion  informed  a  manu- 
facturer that  the  unmodified  terms  "velvet"  and  "suede"  could  not  prop- 
erly be  used  to  describe  a  flocked  fabric. 

The  manufacturer  had  described  the  material  in  question  as  one  formed 
of  micro-cut  flock  fibers  upstanding  on  end  and  adhered  to  a  suitable  back- 
ing. The  resulting  fabric,  it  was  said,  has  the  appearance  and  feel  of  velvet 
and  suede. 

The  Commission  believes  the  consuming  public  understands  the  unmodi- 
fied term  "suede"  to  connote  leather  and  the  unmodified  term  "velvet"  to 
connote,  among  other  things,  a  particular  kind  of  warp  pile  fabric. 

The  fabric  in  question,  therefore,  may  properly  be  designated  only  as 
"suede  fabric,"  "suede  cloth";  "velvet-like  fabric"  or  "velvet-like  cloth"  or 
by  words  of  similar  import.  The  expressions  "sueded  fabric,"  "sueded  cloth" ; 
"velveted  fabric"  or  "velveted  cloth"  or  words  of  similar  import  are  also 
unob  j  ectionable. 

Advisory  Opinion  Digest  No.  18 

Statute  Involved :   Section  5,  Fed-        Exclusive  franchise  arrangements. 

eral  Trade  Commission  Act. 
Released:  March  23,  1966. 

A  concern  proposing  to  establish  a  service  in  priiKipal  American  cities 
through  exclusive  franchises  was  recently  advised  that,  with  two  exceptions, 
the  Federal  Trade  Commission  has  no  objections  to  the  program  as  now 
proposed  by  its  exclusive  license  agreement. 

The  first  exception  involved  the  contractual  provision  requiring  the  licens- 
ees to  purchase  their  equipment,  supplies  and  services  through  a  central 
procurement  office  operated  by  the  licensor. 

"On  the  facts  which  you  have  furnished  us,  we  are  not  able  to  make  a 
determination  as  to  the  reasonableness"  of  this  requirement,  the  Commission 
said.  "We  cannot  determine,  for  example,  which  of  the  various  products 
subject  to  that  clause  require  such  a  degree  of  uniformity  as  to  justify  such 
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a  central  procurement  obligation.  Similarly,  as  to  those  products  where  uni- 
formity might  be  necessary,  we  cannot  determine  whether  it  could  not  be 
achieved  by  specifications  or  by  some  other  less  restrictive  means  than  that 
provided  for.  .  .  .  Accordingly,  we  cannot  give  you  any  opinion  as  to  the 
lawfulness  or  unlawfulness  of  this  provision. 

The  other  exception  noted  in  the  advisory  opinion  concerned  the  article 
of  the  agreement  providing  that  after  termination,  the  licensee  may  not, 
for  a  period  of  three  years,  and  without  geographic  limitation,  engage  in 
business  in  "similar  fields." 

The  Commission  said,  "While  the  duration  and  geographic  scope  of  this 
article  are,  in  our  view,  reasonable,  the  term  'similar  fields'  is  so  general  and 
ajnbiguous  that,  unless  clarified  and  reasonably  limited,  it  might  impose  an 
unreasonable  restraint  on  the  licensee." 

The  licensor  was  cautioned  by  the  Commission,  "With  respect  to  the 
agreement  as  a  whole,  you  should  bear  in  mind  that  the  legality  of  any 
franchise  system  depends  to  a  large  extent  upon  the  manner  in  which  such 
agreements  are  implemented.  If  apparently  reasonable  reservations  of  rights 
by  the  licensor  are  in  practice  administered  in  an  unreasonable  manner  so 
as  to  unfairly  encroach  upon  the  freedom  of  the  licensees,  an  agreement 
which  is  legal  on  its  face  can  become  illegal  in  effect." 

Advisory  Opinion  Digest  No.  19 

Statute    Involved:     Section    2(e),        Advertising   promotions   addressed 

amended  Clayton  Act.  to  new  mothers. 

Released:  March  24,  1966. 

In  a  recent  Advisory  Opinion  announced  today  the  Federal  Trade  Com- 
mission informed  an  advertising  agency  that  the  Plan  described  below  would 
not  violate  Commission  administered  law. 

Having  first  made  arrangements  with  suppliers,  not  retailers,  an  adver- 
tising agency  proposes  to  mail  new  mothers,  whose  names  would  be  obtained 
from  public  sources,  an  envelope  containing  a  variety  of  "savings"  coupons 
advertising  products  such  as  baby  foods,  powder,  soap,  lotions  and  the  like. 
By  redeeming  the  coupons  at  any  stocking  retail  outlet  of  her  choice,  the 
mother  would  save  five  or  six  cents  on  a  purchase  of  the  advertised  product. 
A  line  might  appear  on  the  cover  of  the  envelope  calling  attention  to  the 
fact  that  it  contains  a  coupon  for  an  advertiser's  product  but  no  part  of  the 
mailing  would  mention  the  name  of,  or  contain  any  coupons  advertising 
"house  brands"  of,  any  particular  outlet  at  which  a  coupon  might  be 
redeemed. 
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It  is  the  Commission's  view  that  advertisers  participating  in  such  a  plan 
would  not  specifically,  or  implicitly,  be  furnishing  promotional  assistance 
to  a  particular  outlet  from  which  the  advertiser's  products  could  be  obtained 
by  the  new  mother. 

An  advertiser  in  interstate  commerce  who  offers  promotional  assistance 
to  particular  outlets,  specifically  or  implicitly,  for  his  products  is  required 
under  the  laws  administered  by  the  Commission  to  make  the  offer  to  each 
of  his  competing  customers  so  that  the  assistance  is  realistically  available  to 
each  of  them  on  proportionally  equal  terms. 

The  Commission's  Guides  for  Advertising  Allowances  discuss  the  require- 
ments for  promotional  assistance  plans  in  considerable  detail  and  will  be 
of  assistance  to  persons  contemplating  their  use.  Copies  are  available  from 
the  Secretary,  Federal  Trade  Commission,  Washington,  D.  C.  20580. 

Advisory  Opinion  Digest  No.  20 

Statute  Involved:    Section  5,  Fed-        Necessity  to  disclose  foreign  origin 
eral  Trade  Commission  Act.  of  strain  release  device  if  servo- 

Released:  March  29,  1966.  motor   is   labeled   as    "Made   in 

U.S." 

The  Commission  has  issued  an  advisory  opinion  in  which  it  advised  a 
manufacturer  that  it  would  be  improper  to  label  its  servomotors  as  "Made 
in  U.S."  since  that  would  constitute  an  affirmative  representation  they  were 
entirely  made  in  this  country,  which  is  not  the  fact,  unless  the  label  also  dis- 
closes in  a  clear  and  conspicuous  manner  that  the  strain  release  device  is 
imported  from  West  Germany. 

The  Commission's  opinion  was  rendered  in  response  to  a  factual  situa- 
tion where  all  components  of  the  seivomotor,  except  the  strain  release  de- 
vice, are  of  domestic  origin.  The  strain  release  device  is  to  be  imported  in 
an  assembled  state  from  West  Germany,  and  it  represents  approximately  5% 
of  the  total  cost  of  all  the  components.  The  servomotors  will  be  sold  in  the 
United  States  and  in  foreign  countries. 

In  its  opinion  the  Commission  also  took  the  position  that  the  disclosure 
requirement  would  also  be  applicable,  even  though  the  manufacturer  de- 
cided at  a  later  date  to  import  the  strain  release  device  unassembled  and  as- 
semble it  here  in  the  United  States. 

Finally,  the  Commission's  opinion  noted  that  it  would  have  authority  to 
impose  the  same  requirement  in  connection  with  the  sale  of  servomotors  in 
foreign  countries,  provided  they  were  being  sold  in  competition  with  other 
American  manufacturers. 
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Advisory  Opinion  Digest  No.  21 

Statute  Involved:   Section  5,  Fed-        "Free"  offer  of  merchandise. 

eral  Trade  Commission  Act. 
Released:   March  29,  1966. 

The  Federal  Trade  Commission  recently  rendered  an  advisory  opinion  on 
a  retailer's  proposal  to  offer  a  stereo  record  player  for  "absolutely  nothing" 
with  the  purchase  of  one  stereo  record  a  week  for  fifty  weeks. 

The  concern  had  asserted  that  it  does  not  retail  the  record  player  by  itself 
for  less  than  $249  and  that  the  records  are  high  quality  stereo  records  which 
it  retails  for  $4.98  and  it  does  not  know  of  anyone  else  selling  them  for  less. 
Thus,  it  stated,  the  customer  would  pay  $249  for  the  record  player  and  the 
record,  which  is  the  price  normally  paid  for  the  set  alone. 

The  Commission  informed  the  retailer,  "Since  the  matter  you  have  pre- 
sented is  wholly  dependent  upon  the  facts,  it  is  difficult  to  render  a  categor- 
ical opinion.  When  a  seller  offers  to  supply  one  article  'free,'  or  'at  no  extra 
cost,'  or  for  'absolutely  nothing'  in  conjunction  with  the  purchase  of  an- 
other article,  he  is  thereby  representing  to  prospective  customers  that  the 
article  required  to  be  purchased  is  being  sold  at  no  more  than  the  price  at 
which  it  is  usually  sold  in  substantial  quantities.  You  will  note  that  we  are 
not  dealing  here  with  abstract  evaluations,  but  rather  with  concrete  selling 
prices. 

"Thus,  if  the  records  which  are  to  be  offered  those  who  accept  this  offer 
are  currently  being  sold  in  substantial  quantities  for  $4.98,  there  could  be  no 
objection  to  the  offer  on  that  score.  On  the  other  hand,  if  such  records  are 
what  is  known  in  the  trade  as  'low  cost,'  'cut-outs,'  'budget  lines,'  etc.,  which 
normally  command  a  much  lower  selling  price,  the  offer  would  be  deceptive 
even  though  the  records  may  be  listed  at  $4.98  for  advertising  or  preticket- 
ing  purposes.  In  that  event  instead  of  purchasing  current  records  at  the  pre- 
vailing market  price  and  receiving  a  record  player  at  no  extra  cost,  the 
purchaser  would  be  paying  a  high,  nationally  advertised,  price  for  records 
worth  a  fraction  of  that  value,  the  substantial  markup  thereby  defraying  the 
cost  of  the  record  player. 

"Although  the  sample  of  the  promotion  letter  you  furnished  contains  no 
representation  of  the  value  of  the  record  player,  the  same  general  principles 
would  apply  if  such  representations  are  made.  Thus,  to  avoid  any  basis  for 
deception,  representations  of  price  or  value  of  the  record  player  must  reflect 
the  actual  or  prevailing  market  price  at  which  sales  of  that  product  are 
currently  being  made  in  substantial  quantities." 

The  Commission  also  noted  that  the  promotion  letter  states  "Have  you 
ever  been  called  'Lucky'?  Well  Congratulations"  and  urges  the  customer 
to  "come  in  before  the  expiration  date." 
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"If,  in  fact,"  the  advisory  opinion  commented,  "the  offer  is  available  to 
more  than  a  few  selected  persons,  or  continues  for  an  extended  or  indefinite 
period  of  time,  then  the  representations  in  the  promotion  letter  would  be 
false  and  deceptive." 

Advisory  Opinion  Digest  No.  22 

Statute  Involved:   Section  5,  Fed-        Impropriety  of  Description  "Made 
eral  Trade  Commission  Act.  in  U.S.A."  for  kit  with  substantial 

Released:  March  30,  1966.  amount  of  foreign  components. 

A  recent  advisory  opinion  made  public  today  by  the  Federal  Trade  Com- 
mission notified  a  marketer  of  toys  that  it  would  not  be  permissible  to  use 
the  labeling  description  "Made  in  U.S.A."  for  a  tool  kit  containing  two 
Japanese  components. 

The  kits  will  contain  20  items,  18  of  American  origin  and  2  imported 
from  Japan  which  will  represent  16%  of  the  total  value  of  the  entire  kit. 

The  Commission  advised  that  "the  claim  'Made  in  U.S.A.'  would  con- 
stitute an  affirmative  representation  that  the  entire  kit  was  of  domestic  ori- 
gin. Since  a  substantial  portion  of  the  components  therein  would  be  of  foreign 
origin,  the  Commission  is  of  the  opinion  that  it  would  be  improper  to  label 
the  kits  as  'Made  in  U.S.A.'  " 

Advisory  Opinion  Digest  No.  23 

Statute    Involved:     Section    2(c),        Establishment  of  buying  corpora- 
amended  Clayton  Act.  tion  by  broker. 
Released:  April  1,  1966. 

An  advisory  opinion  rendered  recently  by  the  Federal  Trade  Commission 
notified  a  broker-distributor  of  fresh  fruits  and  vegetables  that  either  of  his 
proposed  alternative  plans  to  establish  a  buying  corporation  would  involve 
grave  risk  of  illegality. 

The  businessman  had  inquired  whether  or  not  under  the  Perishable  Agri- 
cultural Commodities  Act  and  FTC  law  he  may  lawfully: 

( 1 )  establish  a  corporation  as  an  exclusive  buying  company  for  a  pur- 
chaser for  resale,  this  corporation  to  buy  and  be  billed  in  its  own 
name.  The  purchaser  for  resale  would  own  one  or  more  shares 
of  the  common  stock  of  the  buying  company  and  would  participate 
in  the  brokerage  received  by  that  company,  or 

(2)  establish  a  corporation  as  above  for  the  above  described  purposes, 
the  difference  being  that  shippers  would  cirectly  invoice  and  be 
paid  by  the  purchaser  for  resale  rather  than  the  proposed 
corporation. 
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The  Commission  advised  him  that  it  had  no  comment  on  the  Perishable 
Agricultural  Commodities  Act  because  it  does  not  administer  this  law. 

"The  immediately  applicable  statute  is,"  continued  the  advisory  opinion, 
"as  you  know,  Section  2(c)  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act,  which  makes  unlawful  the  payment  or  receipt  of  brokerage  or 
allowances  in  lieu  thereof  in  certain  commercial  contexts. 

"In  the  Commission's  view,  either  of  the  plans  you  propose,  if  adopted, 
would  carry  with  them  grave  risk  that  the  statute  will  be  violated. 

"Absent  any  indication  to  the  contrary,  they  appear  to  amount  merely  to 
a  means  whereby  both  the  letter  and  the  spirit  of  the  statute  are  to  be 
avoided." 

Advisory  Opinion  Digest  No.  24 

Statute    Involved:     Section    2(e),        Tripartite    promotional    assistance 
amended  Clayton  Act.  program;   advertisement  reprint 

Released:   April  1,  1966.  distribution  by  promoter. 

An  advisory  opinion  made  public  today  by  the  Federal  Trade  Commis- 
sion informed  a  company  of  the  "very  serious  possibility"  that  a  proposed 
promotional  plan  would  subject  participating  food  supplier  advertisers  to 
a  charge  of  law  violation. 

The  plan  involved  the  distribution  of  reprints  of  advertisements  to  the 
public  through  retail  food  stores,  the  cost  of  the  reprints  to  be  shared  by 
participating  suppliers.  No  mention  would  be  made  of  any  specific  retailer 
in  the  advertising  and  10,000,000  reprints  would  be  offered  at  no  cost.  Each 
retailer  would  receive  the  number  requested  provided  the  total  ordered  did 
not  exceed  this  available  supply.  If  the  orders  exceeded  10,000,000,  this 
number  would  be  divided  by  the  total  number  of  checkstands  in  stores  re- 
questing copies  to  determine  how  many  each  store  would  receive. 

It  appears,  the  FTC's  advisory  opinion  stated,  "that  no  problem  would 
arise  under  the  laws  administered  by  this  Commission  unless  and  until  the 
requests  for  reprints  exceed  the  available  supply  of  10,000,000.  In  such  event, 
it  is  doubtful  that  the  basis  chosen  for  distribtuion  of  the  reprints  among 
competing  retailers  would  result  in  the  proportional  equality  required  by  the 
law  [Section  2(e)  of  the  Robinson-Patman  Act].  While  the  Act  does  not 
specify  any  single  standard  for  proportionalizing  merchandising  services  and 
facilities,  it  does  not  appear  that  the  required  result  will  be  achieved  when 
the  standard  selected  is  the  nimiber  of  checkstands  in  the  stores  requesting 
copies.  This  standard  bears  no  ascertainable  relation  to  the  volume  of  busi- 
ness which  any  of  the  retailers  involved  might  conduct  with  any  of  the 
participating  suppliers.  In  fact,  it  could  result  in  a  situation  in  which  re- 
tailers who  have  a  small  volume  with  the  participating  suppliers  would  re- 
ceive more  reprints  than  competing  retailers  with  a  much  larger  volume 
solely  because  of  a  greater  number  of  checkstands.  We  cannot  conclude 
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then  that  the  plan  as  it  is  presently  proposed  would  necessarily  result  in  the 
proportionally  equal  treatment  of  all  competing  customers  that  the  law 
requires.  Consequently,  there  is  a  very  serious  possibility  that  it  would  subject 
the  participating  suppliers  to  a  charge  of  violation  of  Section  2(e)  of  the 
Robinson-Patman  Act." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  App>endix. 

Advisory  Opinion  Digest  No.  25 

Statute  Involved:   Section  5,  Fed-        Impropriety  of  description  "14  K" 

eral  Trade  Commission  Act.  for  item  not  entirely  gold. 

Released:  April  2,  1966. 

The  Federal  Trade  Commission  recently  rendered  an  advisory  opinion 
that  it  is  improper  to  mark  or  describe  an  earring  as  having  a  "14  K  post" 
when  the  post  is  not  entirely  gold. 

"Under  Rule  22  (c)  (1)  of  the  Trade  Practice  Rules  for  the  Jewelry 
Industry,"  the  Commission  advised,  "an  article  may  not  be  so  designated 
unless  it  is  'composed  throughout  of  an  alloy  of  gold' ;  since  this  article  will 
contain  substantial  electroplatings  of  base  metals,  it  plainly  is  not  composed 
throughout  of  gold." 

The  requesting  party  had  stated  that  the  earring  in  question  would  be 
constructed  as  follows: 

1.  The  ornamental  front  part  would  be  basically  brass,  but  no  quality 
claim  is  contemplated  as  to  this  part  of  the  article. 

2.  The  front  part  is  attached  to  a  post  made  for  penetration  of  pierced 
ears  and  held  in  place  by  a  clutch  type  back  made  basically  of  brass. 
No  quality  claim  for  the  clutch  type  back  is  contemplated. 

3.  The  post  will  be  14  karat  gold.  After  being  soldered  to  the  ornamen- 
tal front  the  entire  article  will  be  electroplated  with  copper,  then 
electroplated  with  nickel,  and  finally  electroplated  with  high  karat 
gold. 

Advisory  Opinion  Digest  No.  26 

Statute    Involved:    Section    2(d),         Paying  advertising  allowances  based 
amended  Clayton  Act.  upon  certain  percentage  of  pur- 

Released:  Aprils,  1966.  chases  from  the  supplier. 

The  Commission  announced  today  it  had  given  approval  to  a  proposed 
promotional  plan  which  called  for  the  payment  of  advertising  allowances 
to  all  competing  customers  based  upon  5%  of  the  customer's  annual  dollar 
volume  of  purchases  from  the  supplier  paying  the  allowance.  Its  approval 
was  granted  after  it  had  pointed  out  several  steps  which  must  be  followed 
in  the  implementation  of  the  plan. 

Under  the  terms  of  the  plan  which  is  designed  to  stimulate  the  sale  of 
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couch  throws,  the  customer  must  place  local  advertisements  promoting  the 
sale  of  said  products  before  he  is  entitled  to  the  advertising  allowance.  Noting 
that  no  single  way  to  proportionalize  is  prescribed  by  law  and  that  any  method 
which  treats  competing  customers  on  proportionally  equal  terms  may  be 
utilized,  the  Commission  pointed  out  that  one  of  the  most  widely  used  and 
acceptable  methods  is  to  base  the  payments  on  the  dollar  volume  of  goods 
purchased  during  a  specified  period  of  time.  Since  that  is  precisely  what  the 
party  requesting  the  advisory  opinion  proposes  to  do,  namely,  make  adver- 
tising payments  which  amount  to  5%  of  the  customer's  annual  dollar  volume 
of  purchases  of  couch  throws,  the  Commission  gave  its  approval  to  the  plan. 

Advisory  Opinion  Digest  No.  27 

Statute  Involved:   Section  5,  Fed-        Foreign  origin  matter — Affirmative 
eral  Trade  Commission  Act.  misrepresentation     of     domestic 

Released:  April  8,  1966.  origin. 

The  Commission  was  requested  to  advise  whether  or  not  it  would  be  per- 
missible to  label  boxes  containing  toy  sets  as  "Made  in  U.S.A."  when  some 
of  the  parts  or  components  inside  the  box  were  imported. 

The  Commission  advised  that  it  would  not  be  proper  to  label  these  boxes 
as  made  in  U.S.A.  since  that  would  constitute  an  affirmative  representation 
that  the  contents  were  entirely  made  in  this  country,  which  is  not  the  fact, 
imless,  of  course,  the  label  also  discloses  in  a  clear  and  conspicuous  manner 
the  fact  that  certain  of  the  contents  are  imported. 

Advisory  Opinion  Digest  No.  28 

Statute  Involved:   Section  5,  Fed-        Selection  of  customers  by  a  single 

eral  Trade  Commission  Act.  trader. 

Released:  April  12,1966. 

A  recent  Federal  Trade  Commission  advisory  opinion  informed  a  pub- 
lisher that  no  actionable  trade  restraints  appeared  to  be  involved  in  his  pro- 
posal to  select  the  customers  to  whom  he  will  sell  a  menu  and  recipe 
pamphlet. 

As  explained  by  the  requesting  party,  the  pamphlet  will  be  published 
weekly  and  will  contain  authoritative  information  on  buying,  preparing  and 
serving  food  products.  It  will  be  sold  to  selected  food  chains  operating  fewer 
than  500  retail  outlets,  whose  general  trading  areas  do  not  overlap.  Copies 
of  the  pamphlet  will  be  given  free  to  customers  of  the  food  chains  as  a  pro- 
motional device.  The  pamphlet  will  not  mention  any  products  by  brand 
name,  and  will  not  be  available  as  a  medium  for  advertising  by  any  supplier 
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or  association  of  suppliers,  nor  will  any  of  them  contribute  financially  towards 
its  publication  or  distribution. 

The  Commission  pointed  out  that  the  antitrust  laws  do  not  restrict  the 
right  of  a  seller  who  does  not  have  monopoly  power  to  select  those  customers 
to  whom  he  will  sell  his  product,  provided  that  the  right  is  not  exercised  for 
the  purpose  of  monopolization  or  is  otherwise  linked  to  an  unlawful  course 
of  conduct  in  restraint  of  trade. 

Advisory  Opinion  Digest  No.  29 

Statute  Involved:   Section  5,  Fed-        Disclosure    of    foreign    origin    not 

eral  Trade  Commission  Act.  necessary. 

Released:  Aprill2,  1966. 

An  American  concern  proposing  to  market  shaving  brushes  containing 
plastic  handles  imported  from  England  has  been  informed  by  the  Federal 
Trade  Commission  that  it  will  not  be  necessary  to  disclose  the  English  origin 
of  the  handles,  assuming  there  is  no  affirmative  representation  they  are 
domestic. 

The  Commission  added  that  its  advisory  opinion,  of  course,  "does  not 
relieve  one  from  complying  with  any  applicable  statutes  or  regulations  ad- 
ministered by  the  Bureau  of  Customs." 

The  company  intends  to  insert  and  cement  the  bristle  into  the  imported 
handles  here  in  the  United  States.  The  cost  of  the  completed  brush  is  $2.25 
and  the  cost  of  the  imported  handle  will  be  35c. 

Advisory  Opinion  Digest  No.  30 

Statute  Involved:   Section  5,  Fed-         Origin  disclosure  on  package   for 
eral  Trade  Commission  Act.  Canadian-made  automotive  part. 

Released:  April  13,  1966. 

An  American  concern  has  been  advised  of  the  Federal  Trade  Commis- 
sion's disapproval  of  its  proposal  to  use  a  modified  version  of  its  present  card- 
board containers  to  distribute  in  this  country  a  replacement  automotive  part 
to  be  manufactured  in  Canada. 

The  advisory  opinion  noted  that  the  part  will  be  marked  "Made  in  Can- 
ada" but  that,  under  normal  conditions,  the  ultimate  purchaser  is  not  likely 
to  observe  this  marking  prior  to  purchase.  On  the  cardboard  container  ap- 
pear the  company's  American  address  plus  a  legend  which  it  proposes  to 
obliterate,  "Made  in  USA." 

The  Commission's  advice  was  that  permanent  obliteration  of  this  legend 
"on  the  outside  of  the  cardboard  containers  would  not  be  sufficient  since 
the  presence  of  your  company's  address  on  the  container  may  lead  many 


54 

42 

pei^sons  to  believe  that  the  .  .  .  [products]  were  manufactured  in  the  United 
States.  Thus  it  would  also  bo  necessary  to  disclose  the  Canadian  origin  on 
the  container  in  a  clear  and  conspicuous  manner." 

Advisory  Opinion  Digest  No.  31 

Statute    Involved:     Section    2 (a).         Rebate  pricing  plan. 

amended  Clayton  Act. 
Released:  April  13,  1966. 

The  Federal  Trade  Commission  has  informed  a  photoengraving  company 
that  its  proposed  rebate  pricing  plan  gianting  a  ten  percent  discount  to  all 
purchasers  to  whom  it  provides  photoengraved  plates  through  advertising 
agencies  will  not  violate  Section  2(a)  of  the  amended  Clayton  Act, 

As  it  understands  the  plan,  the  Commission  said,  the  concern  will  offer 
a  direct  year-end  across-the-board  rebate  of  ten  percent  of  tlie  dollar  value 
of  purchases  of  photoengraved  plates  to  all  purchasers  to  whom  it  provides 
photoengraved  plates  through  advertising  agencies.  The  rebate  is  to  be  con- 
tingent upon  the  advertisers  specifying  the  use  of  the  engraver's  facilities  to 
their  respective  advertising  agencies.  The  concern  will  provide  photoen- 
graved plates  to  the  extent  of  its  facilities  to  all  purchasers  classified  as  buy- 
ing photoengraved  plates  through  advertising  agencies,  and  will  affirmatively 
disclose  and  offer  this  rebate  to  all  customers  and  prospective  customers  in 
this  classification. 

Advisory  Opinion  Digest  No.  32 

Statute    Involved:     Section    2(e)         Advertising  by  manufacturer  plan- 
amended  Clayton  Act.  ning  to  make  both  wholesale  and 
Released:  April  15,  1966.                            direct  mail  sales. 

The  Federal  Trade  Commission  has  made  public  an  advisory  opinion  on 
whether  a  supplier  selling  by  direct  mail,  to  a  retail  chain  and  to  individual 
retailers,  all  of  whom  are  located  1 0  or  more  miles  from  any  chain  outlet,  may 
properly  feature  only  his  own  direct  mail  operations  and  his  chain  customer 
in  his  national  advertising. 

The  applicant  specifically  queried  as  to  whether  or  not  the  10  miles  or 
more  distance  between  the  individual  retailers  and  the  chain  outlets  negates 
the  possibility  of  competition  between  them. 

"As  a  general  rule,"  the  Commission  said,  "a  supplier's  ordinaiy  unilateral 
advertising  expenditures  are  not  subject  to  the  Clayton  Act,  as  amended  by 
the  Robinson-Patman  Act.  In  consequence,  a  supplier's  advertising  which 
makes  clear  the  direct  mail  availability  of  a  particular  item  through  the  sup- 
plier, without  more,  would  raise  no  questions  imder  the  Act. 
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"Whether  or  not  the  chain  outlets  and  the  other  retailers  supplied  are 
competitive,  however,  is  a  matter  of  fact  to  be  determined  by  the  facts,  A 
particular  distance  between  them  is  not  determinative  of  whether  they  do 
or  do  not  compete.  If  they  in  fact  compete  then  under  the  statute  the  ad- 
vantages to  be  accrued  from  the  supplier's  advertising  program,  if  accorded 
at  all,  must  be  proportionally  accorded.  If  they  do  not  in  fact  compete,  then 
otherwise." 

Under  the  circumstances,  the  Commission  concluded,  "it  is  not  prac- 
ticable" to  answer  that  part  of  the  applicant's  question  dealing  with  mention 
of  chain  store  availability  in  his  national  advertising. 

Advisory  Opinion  Digest  No,  33 

Statute  Involved :   Section  5,  Fed-         "Made  in  U.S.A."  label  on  film  con- 
eral  Trade  Commission  Act.  taining  an  essential,  but  foreign- 

Released:  April  15,  1966.  made,  component. 

The  Federal  Trade  Commission  has  rendered  an  advisory  opinion  that  it 
would  not  be  permissible  to  label  dental  X-ray  film  as  "Made  in  U.S.A."  if 
it  consists  in  part  of  a  raw  safety  base  film  imported  from  a  foreign  country, 
the  remaining  ingredients  to  be  made  in  the  United  States. 

The  Commission's  advice  was  that  the  imported  raw  safety  base  film  "is 
the  principal  and  essential  component  of  the  finished  product.  Without  it 
there  can  be  no  X-ray  picture."  The  manufacturing  and  packaging  proc- 
esses described  in  the  letter  from  the  requesting  party  "would  not  change 
the  basic  structure  or  composition  of  the  imported  film  to  such  an  extent 
that  its  identity  would  be  lost.  It  is  concluded,  therefore,  that  it  would  not 
be  proper  under  Section  5  of  the  Federal  Trade  Commission  Act  to  label 
the  dental  X-ray  film  as  'Made  in  U.S.A.'  " 

Advisory  Opinion  Digest  No.  34 

Statute    Involved:     Section    2(e),        Tripartite  promotional  assistance — 
amended  Clayton  Act.  Use  of  sales  message  announcing 

Released:  April  23,  1966.  device  in  retail  stores. 

In  an  advisory  opinion  made  public  today  the  Federal  Trade  Commission 
gave  qualified  clearance  to  the  proposal  by  a  manufacturer  of  an  electronic 
device  to  offer  selected  manufacturers  an  opportunity  to  present  a  sales 
message  to  the  public  in  retail  stores  by  means  of  the  device. 

The  proposed  plan  provides  that  any  manufacturer  contracting  for  use 
of  this  device  will  supply  its  manufacturer  with  a  list  of  all  retailers  of  his 
products  in  a  geographic  area  to  be  selected  by  him.  The  device  producer, 
upon  receiving  such  list,  will  within  a  reasonable  time  effectively  offer  all 
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retailers  located  in  the  selected  geographic  area  an  opportunity  to  avail 
themselves  of  the  use  of  the  electronic  device  at  equal  rates  determined  by 
the  number  of  units  to  be  installed  in  a  particular  location. 

The  advisory  opinion  called  attention  to  the  admonition  in  the  FTC's 
Guides  for  Advertising  Allowances  that  a  seller  must  be  careful  not  to  dis- 
criminate against  customers  located  on  the  fringes  but  outside  the  area  se- 
lected for  the  special  promotion,  since  they  may  be  actually  competing  with 
those  participating. 

With  this  caveat,  the  Commission  advised,  "the  above-outlined  plan  will 
not  offend  Section  2(e)  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act.  *  *  *  Since  under  the  facts  available  to  us  we  have  no  way 
of  knowing  whether  or  not  fringe  area  competing  customers  will  exist  in  the 
actual  operation  of  your  proposed  plan  we  expressly  exclude  this  point  from 
our  opinion  that  your  proposed  plan  is  unobjectionable." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  35 

Statute    Involved:     Section    2(e)         Tripartite    promotional    assistance 
amended  Clayton  Act.  plan  in  selected  geographic  areas. 

Released:  April  23,  1966. 

A  sales  promotion  company  has  been  advised  by  the  Federal  Trade  Com- 
mission that  with  one  reservation  its  proposed  promotional  plan  is  not  vio- 
lative of  law. 

Under  the  plan,  the  promoter  will  sell  to  food  processors  booklets  con- 
taining recipes  featuring  the  processors'  products  together  with  additional 
promotional  and  advertising  materials.  The  promoter  will  directly  or  in- 
directly give  all  food  retailers  within  a  selected  geographic  area  an  effective 
opportunity  to  obtain  a  continuing  supply  of  such  booklets  plus  file  boxes 
and  a  display  rack  at  what  amounts  to  administrative  costs. 

"With  one  reservation,"  the  FTC's  advisory  opinion  stated,  "the  plan 
does  not  appear  to  offend  the  provisions  of  Section  2(e)  of  the  Clayton  Act, 
as  amended  by  the  Robinson-Patman  Act.  From  the  facts  presented,  how- 
ever, it  is  impossible  to  determine  the  nature  and  extent  of  the  competition, 
if  any,  which  may  exist  between  retailers  close  to,  but  on  different  sides  of, 
the  boundaries  of  the  selected  geographic  area.  As  to  this  particular  point 
therefore,  we  withhold  our  opinion." 

Noting  that  the  plan  may  be  extended  to  manufacturers  of  household  and 
housekeeping  items  other  than  food  the  Commission  said  it  is  impracticable 
to  provide  an  opinion  on  this  point  because  "the  nature,  importance  and 
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extent  of  competition  between  food  retailers  and  non-food  retailers  selling 
the  same  items  is  unknown  to  us  and  cannot  readily  be  ascertained." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  36 

Statute    Involved:     Section    2(e),        Functional  discounts,  meeting  com- 

amended  Clayton  Act.  petition. 

Released:  April  26,  1966. 

The  Federal  Trade  Commission  announced  today  that  it  has  recently 
answered  inquiries  from  a  manufacturer  of  items  used  in  the  automotive, 
trucking  and  marine  trades  regarding  functional  discounts  and  meeting 
competition. 

The  Commission  advised  the  inquirer  that : 

It  may  sell  to  fleet  truck  operators  at  regular  jobber  prices,  but  that 
competing  truck  fleet  operators  must  be  accorded  non-discriminatory 
treatment. 

It  might  establish  a  "specialized"  classification  for  jobbers  selling 
to  fleet  operators — entitling  such  jobbers  to  discounts  which  the  manu- 
facturer's distributors  are  afforded — but  that  it  may  not  discriminate 
against  any  of  its  other  resale  customers  which  compete  with  the  "spe- 
cialized" jobbers. 

It  could  offer  such  discounts  to  meet  the  lawful  price  of  a  competitor 
provided  the  offer  is  in  response  to  an  individual  competitive  situation 
rather  than  in  response  to  a  pricing  system. 

Advisory  Opinion  Digest  No.  37 

Statute  Involved:   Section  5,  Fed-        Foreign  origin  matter,   affirmative 
eral  Trade  Commission  Act.  misrepresentation     of     domestic 

Released:  April 29,  1966.  origin. 

The  Commission  was  requested  to  advise  whether  or  not  it  would  be 
permissible  to  describe  as  "Made  in  U.S.A."  imported  black  angle  iron 
which  had  been  cleaned  in  this  country  and  then  galvanized  to  required 
specifications  by  means  of  submerging  in  hot  molten  zinc,  the  finished  prod- 
uct to  be  known  as  galvanized  angle  iron. 

The  Commission  advised  that  it  would  not  be  proper  to  describe  the  fin- 
ished galvanized  angle  iron  as  "Made  in  U.S.A."  since  that  would  constitute 
an  affirmative  representation  that  the  entire  product  was  made  in  this 
country,  which  is  not  the  fact,  unless,  of  course,  the  fact  is  also  disclosed  in  a 
clear  and  conspicuous  manner  that  the  black  angle  iron  is  imported. 
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Advisory  Opinion  Digest  No.  38 

Statute    Involved:     Section    2(d),         Promotional  allowance  program. 

amended  Clayton  Act. 
Released:  April  29,  1966. 

The  Federal  Trade  Commission  announced  today  that  it  has  advised  a 
men's  clothing  manufacturer  that  a  proposed  two-part  promotional  allow- 
ance program  "would  satisfy  the  requirements  of  the  law,"  but  that  a  sub- 
sequently proposed  modification  of  one  part  of  the  plan  "would  be  clearly 
illegal." 

Under  one  part  of  the  originally  proposed  plan — participation  in  coop- 
erative advertising  allowances — the  manufacturer  would  ofTer  an  advertising 
allowance  of  2%  of  net  sales  at  regular  prices  up  to  a  maximum  of  50% 
of  the  actual  cost  of  advertising  its  products  in  newspapers,  magazines  and 
other  printed  media.  New  accounts  and  customers  of  less  than  one  year 
would  be  offered  the  same  allowance  based  upon  their  first  quarter's  pur- 
chases. If  this  offer  is  made  known  and  offered  to  all  competing  customers, 
the  Commission  said,  this  part  of  the  plan  would  not  violate  the  law. 

Under  the  other  part  of  the  plan — participation  in  sales  or  promotions — 
the  manufacturer  would  make  available  to  all  customers  a  total  of  20% 
of  their  net  purchases  of  basic  products  at  regular  prices  at  a  special  reduced 
price  of  $4.00  off  the  net  price,  which  the  customer  may  accept  at  one  time 
or  in  two  installments  during  the  year  for  sales  in  January  and/or  June.  In 
other  words,  if  a  customer  purchased  $1,000  worth  of  such  products  during 
the  year  at  regular  prices,  he  would  be  entitled  to  purchase  20%  or  $200 
worth  of  this  product  at  the  stated  reduction  for  sales  purposes  during  Jan- 
uary and /or  June.  Likewise,  this  would  not  violate  the  law,  the  Commission 
said. 

However,  subsequent  to  Commission  approval  of  the  plan,  the  manufac- 
turer proposed  a  modification  of  its  cooperative  advertising  program.  The 
concern  proposed  to  increase  its  advertising  payments  by  offering  a  3% 
allowance  to  accounts  whose  yearly  volume  is  $50,000  minimum,  a  4% 
allowance  to  accounts  whose  yearly  volume  is  $75,000  minimum  and  5%  to 
those  whose  yearly  volume  is  $100,000  and  over.  To  receive  the  increased 
payment,  the  customer  would  have  to  match  the  allowance  and  use  either 
the  manufacturer's  label  or  that  label  in  combination. 

The  Commission  said  that  "under  no  circumstances  can  a  program  which 
pays  a  higher  percentage  to  larger  volume  buyers  when  buyers  in  smaller 
quantities  receive  smaller  percentage  of  net  sales  be  held  to  meet  the  pro- 
portionally equal  requirement  of  Section  2(d)  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act.  Substantially  identical  programs 
have  previously  been  held  illegal." 
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Advisory  Opinion  Digest  No.  39 

Statute    Involved:    Sections    2(d)         Cooperative  advertising  program. 

and  2(e),  amended  Clayton  Act. 
Released:  April 30, 1966. 

The  Federal  Trade  Commission  announced  today  that  it  has  advised 
a  manufacturer  of  women's  wear  that  its  proposed  cooperative  advertising 
allowance  program  and  a  furnishing  of  services  or  facilities,  "if  in  practice 
worked  out  as  presented,  would  be  unobjectionable  under  Sections  2(d)  and 
(e)  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act." 

Under  the  supplier's  first  offer,  all  vendees  (who  are  to  be  effectively  in- 
formed of  the  offer)  will  be  paid,  on  request  and  on  proof  made,  for  one-half 
their  cost  of  cooperative  advertising.  Supplier's  contribution  at  any  one 
time  will  be  limited  to,  and  will  amount  to,  10%  of  the  dollar  value  of  a 
single  sale  to  a  requesting  vendee.  Over  a  year's  time,  however,  supplier's 
contribution  is  to  be  restricted  to  2.5%  of  the  dollar  value  of  a  vendee's 
annual  purchases.  Any  vendee  who  has  received  in  excess  of  this  amount 
will  be  billed  therefor  and  a  refund  will  be  required. 

The  Commission  cautioned  the  manufacture,  however,  "that  should  one 
or  more,  but  not  all,  competing  vendees  fail  to  refund  an  excess  allowance 
as  determined  by  your  plan,  Robinson-Patman  Act  questions  would  arise." 

Up>on  supplier's  second  offer,  statement  enclosures  will  be  provided,  the 
number  furnished  being  based  on  the  number  of  items  purchased  by  a 
vendee.  Enclosures  will  be  imprinted  for  those  entitled  to  quantities  of  5,000 
or  more;  unimprinted  enclosures  will  be  furnished  to  those  entitled  to  fewer 
than  5,000  enclosures. 

Advisory  Opinion  Digest  No.  40 

Statute  Involved :   Section  5,  Fed-        Sales  promotion  plan  as  a  lottery  in 

eral  Trade  Commission  Act.  the  sale  of  merchandise. 

Released:  April  30, 1966. 

The  Federal  Trade  Commission  announced  today  that  it  has  advised  a 
processor  of  a  grocery  item  that  its  proposed  sales  promotion  plan  would 
constitute  a  lottery  and  its  use  would  be  actionable  under  Section  5  of  the 
FTC  Act. 

Under  the  plan,  the  concern  proposed  to  insert  at  random  either  certifi- 
cates of  no  value  or  of  varying  redeemable  cash  values  in  containers  of  its 
product  to  be  sold  at  retail.  At  the  time  of  retail  sale,  equivalent  certificates 
in  equal  proportions  would  be  made  available  at  wholesale  distributors  to 
the  general  public  without  cost  or  obligation. 
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Tlie  Commission  said  that  "In  our  view  the  existence  of  the  free  certifi- 
cates will  not  cure  the  difficulty  presented  by  the  transactions  at  the  retail 
level  which,  standing  alone,  clearly  involve  a  lottery  in  the  sale  of  merchan- 
dise of  a  kind  often  heretofore  made  subject  to  a  Commission  order." 

Advisory  Opinion  Digest  No.  41 

Statute    Involved:    Sections    2(a),        Additional  discounts  to  mail  order 
2(d)  and  2(f),  amended  Clayton  sellers  of  paperback  books. 

Act. 

Released:  May  10, 1966. 

A  seller  of  paperback  books  planning  to  obtain  additional  discounts  from 
publishers  for  selling  through  a  mail  order  catalogue  has  been  advised  of 
the  possible  law  violations  involved  in  the  plan  and  that  the  Federal  Trade 
Commission  is  unable  to  give  him  an  unqualified  opinion  on  its  legality. 

The  Commission  pointed  out  that  any  plan  which  results  in  discrimina- 
tions in  price  or  allowances  between  different  resellers  immediately  raises 
problems  of  possible  violation  of  the  Robinson-Patman  Act,  and  that  on  the 
basis  of  the  information  supplied,  there  appear  to  be  two  possible  ways  of 
viewing  this  plan. 

Firstly,  the  Commission  said,  "If  the  plan  involves  simply  the  granting  by 
the  publishers  of  a  lower  price  to  you  than  to  their  other  customers,  its 
legality  from  the  publishers'  point  of  view  would  be  governed  by  Section  2(a) 
of  the  Robinson-Patman  Act  which  prohibits  discriminations  in  price  which 
may  adversely  affect  competition.  In  spite  of  the  fact  that  your  sales  would 
not  be  made  through  the  same  channels  of  distribution  as  those  of  other 
purchasers  of  paperback  books,  it  seems  likely  that  you  would  nevertheless 
compete  with  these  purchasers  to  some  extent,  and  that  this  competition 
might  be  lessened  by  the  proposed  price  discriminations,  in  violation  of 
Section  2(a).  Although  price  discriminations  otherwise  unlawful  under 
Section  2(a)  may  be  justified  by  cost  savings  on  the  part  of  the  seller,  the 
information  which  you  have  submitted  does  not  indicate  the  presence  of  such 
'cost  justification'  in  your  plan.  If  the  discounts  granted  to  you  by  sellers 
should  violate  Section  2(a),  your  knowing  inducement  or  receipt  of  such 
discriminations  would  also  violate  Section  2(f)  of  the  Act." 

Continuing,  the  Commission  said  the  problem  would  be  somewhat  dif- 
ferent if  the  discounts  granted  to  the  requesting  party  were  considered  as 
promotional  or  advertising  allowances  for  his  listing  of  the  publishers'  books 
in  his  catalogue. 
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Granting  or  receiving  such  allowances  would  be  unlawful  "if  they  were 
not  made  available  on  proportionally  equal  terms  to  competing  customers," 
the  Commission  advised.  "Thus,  if  your  suppliers  of  paperback  books 
granted  proportional  advertising  or  promotional  allowances  or  facilities, 
such  as  cooperative  advertising  allowances,  display  racks  and  the  like,  to 
their  other  purchasers,  their  granting  to  you  of  an  allowance  for  the  listing 
of  their  books  in  your  catalogue  would  not  be  unlawful." 

Advisory  Opinion  Digest  No.  42 

Statute    Involved:     Section    2(e),        Advertising  service  disclosing  where 
amended  Clayton  Act.  manufacturers'  products  are  sold. 

Released:  May  10,  1966. 

The  Federal  Trade  Commission  today  made  public  its  advice  that  a  plan 
to  furnish  manufacturers  a  new  form  of  advertising  service  disclosing  where 
their  products  are  sold  would  not  be  illegal. 

Under  this  proposed  plan,  a  manufacturer  will  publish  an  advertisement 
in  a  national  magazine,  and  will  furnish  to  the  proposed  corporation  rep- 
resented by  the  requesting  party  a  complete  listing  of  all  retailers  selling  the 
advertised  product,  classified  according  to  the  major  shopping  areas  through- 
out the  country.  The  advertisement  will  contain  a  descriptive  symbol  for  the 
proposed  service,  with  a  reference  to  the  page  in  the  same  publication  con- 
taining a  telephone  number  list,  also  classified  according  to  the  major 
shopping  areas  throughout  the  country.  Each  answering  service  included 
in  this  list  will  be  equipped  by  the  proposed  corporation  with  the  manu- 
facturer's list  of  his  retailers  in  that  trade  area,  which  will  be  given  to  any 
consumer  who  reads  the  advertisement  and  calls  the  number  provided  to 
learn  where  he  can  purchase  the  product.  The  cost  of  the  entire  service  will 
be  borne  by  the  manufacturer. 

The  FTC's  advisory  opinion  said,  "Since  it  appears  that  any  potential 
customer  calling  will  be  furnished  with  the  names  and  addresses  of  all  dealers 
handling  a  particular  product  in  a  trade  area,  it  is  our  opinion  that  the 
proposed  plan  described  would  not  subject  participating  manufacturers  or 
your  cUent  to  a  charge  of  violating  the  law.  We  should  caution,  however,  that 
great  care  must  be  exercised  in  defining  the  boundaries  of  the  various  trade 
areas  into  which  the  country  is  to  be  divided  so  as  not  to  discriminate  against 
customers  located  on  the  fringes  but  outside  the  area  served  by  the  answer- 
ing service,  since  they  may  be  in  actual  competition  with  those  who  are 
within  the  area  and  thus  receive  the  benefit  of  the  service." 
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Advisory  Opinion  Digest  No.  43 

Statute    Involved:     Section    2(a),        Goods  of  like  grade  and  quality. 

amended  Clayton  Act. 
Released:  May  11,  1966. 

The  Federal  Trade  Commission  announced  today  that  it  had  advised  a 
manufacturer  producing  iron  castings  to  special  order  of  its  customers  that 
such  goods  are  not  of  like  grade  and  quality  within  the  meaning  of  that 
section  of  the  amended  Clayton  Act  prohibiting  price  discriminations. 
The  Commission  was  informed  by  the  manufacturer  that: 

Its  castings  are  produced  in  accordance  with  individual  customer 
specifications; 

It  submits  samples  to  the  customer  for  approval; 
The  customer  further  processes  the  casting  prior  to  use ;  and 
Castings  are  not  shipped  off  the  shelf  but  are  produced  to  order  with 
several  weeks  lead  time. 

Advisory  Opinion  Digest  No.  44 

Statute  Involved:    Section  5,  Fed-        Agreement   among   retailers   as   to 

era!  Trade  Commission  Act.  uniform  shopping  hours. 

Released:  May  11,  1966. 

A  retail  dealers  association  of  a  certain  city  of  substantial  size  has  been 
advised  that  a  proposed  agreement  among  downtown  retailers  to  establish 
uniform  store  hours  would  not,  under  the  circumstances  presented,  be  in 
violation  of  any  laws  administered  by  the  Federal  Trade  Commission. 

The  stated  existing  downtown  shopping  hours  are  9  A.M.  to  5 :  30  P.M. 
with  Monday  and  some  Thursday  hours  from  9  A.M.  to  9  P.M.  The  pro- 
posed change  would  make  the  hours  from  1 1  A.M.  to  8  P.M.  weekdays  and 
9  A.M.  to  5 :  30  P.M.  on  Saturday. 

The  basic  reason  advanced  for  the  proposed  change  in  hours  is  to  place 
the  downtown  retailers  in  a  more  effective  competitive  position  with  subur- 
ban shopping  centers  by  establishing  more  convenient  shopping  hours  for 
office  workers  and  by  enabling  spouses  to  meet  for  dinner  and  shop.  Any 
business  establishment  will  have  the  free  choice  as  to  whether  or  not  to  con- 
form to  the  proposed  change  in  shopping  hours. 
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Advisory  Opinion  Digest  No.  45 

Statute  Involved:    Section  5,  Merchandising    by     means    of     a 

Federal  Trade  Commission  Act.  chance  or  gaming  device. 

Released:   May  18,  1966. 

The  Commission  was  recently  requested  to  furnish  an  advisory  opinion 
with  respect  to  a  proposal  to  distribute  prizes  to  users  of  trading  stamp 
books.  Under  this  proposal,  distributors  of  trading  stamps  would  receive 
from  the  stamp  company  not  only  trading  stamps  that  are  to  be  pasted  in  the 
books  but  the  books  as  well.  The  books  would  bear  a  seal  which  when  broken 
after  the  book  is  completely  filled  and  presented  to  the  store  manager  would 
reveal  a  prize  ranging  from  $1.50  to  $100.00.  Books  carrying  prizes  larger 
than  $1.50  would  represent  approximately  10%  of  the  total  books  distrib- 
uted. The  stamp  user  would  also  have  the  option  of  not  breaking  the  seal 
and  receiving  $2.00  in  cash  or  $2.15  in  merchandise. 

It  was  contended  that  of  the  three  essential  elements  of  a  lottery,  namely, 
consideration,  chance  and  prize,  the  first  would  be  missing  since  the  mer- 
chants would  distribute  the  stamps  not  only  to  their  customers  in  proportion 
to  purchases  made,  as  is  normal  for  trading  stamp  operations,  but  also  to 
anyone  who  would  register  in  the  merchant's  store  whether  a  purchase  was 
made  or  not.  Extensive  advertising  would  inform  the  general  public  that 
they  may  receive  eighty  stamps  per  week  by  just  registering  with  the  mer- 
chants without  the  necessity  of  making  a  purchase. 

The  Commission  advised  that  it  did  not  need  to  decide  the  question  of 
whether  or  not  consideration  would  exist,  so  that  the  proposal  could  be  held 
to  constitute  a  technical  lottery,  for  it  was  still  of  the  view  that  the  plan  would 
involve  an  illegal  effort  to  sell  or  dispose  of  merchandise  by  means  of  a  chance 
or  gaming  device.  In  the  Commission's  view,  lotteries  are  not  the  only  method 
by  which  the  public's  gambling  instinct  may  be  aroused,  for  other  methods 
are  comprehended  within  the  general  concept  of  merchandising  by  gambling. 
This  proposal  appeared  to  fall  into  that  category,  for  even  though  each  par- 
ticipant would  always  receive  something  of  value  if  he  persisted  long  enough 
to  fill  the  book  with  stamps,  the  amount  of  his  return  would  vary  greatly 
with  his  willingness  to  "take  a  chance."  Consequently,  the  Commission 
declined  to  give  its  approval  to  the  proposed  plan. 

Advisory  Opinion  Digest  No.  46 

Statute  Involved:   Section  5  Common    sales    agency — objective 

Federal  Trade  Commission  Act.  market  stabilization. 

Released:    May  18,  1966. 

The  Federal  Trade  Commission  has  advised  a  manufacturers'  agent  that 
its  proposed  plan  to  be  the  sales  agent  for  a  number  of  producers  of  the 
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same  product  involves  grave  risk  of  illegality  because  one  of  its  stated  objec- 
tives is  marketing  stabilization. 

"The  mere  use  of  a  common  sales  agency  will  not,  in  and  of  itself,  result 
in  a  violation  of  law^,"  the  FTC's  advisory  opinion  stated.  However,  it  con- 
tinued, in  view  of  the  requesting  party's  statement  that  one  of  the  plan's 
purposes  is  to  stabilize  the  market,  "it  is  reasonable  to  conclude  that  the 
use  of  a  common  marketing  agency  by  a  number  of  different  producers  of 
the  same  product  would  inevitably  lead  to  a  violation  of  the  Federal  Trade 
Commission  Act  as  well  as  the  Sherman  Act.  This  is  especially  true  when 
the  common  agent  would  be  quoting  a  common  price  for  all  the  producers 
he  represents." 

The  Commission  pointed  out  it  is  common  experience  that  any  arrange- 
ment aimed  at  stabilizing  the  market,  "even  if  not  initially  so  designed,  has 
within  it  the  seeds  of  price  fixing,  allocation  of  markets,  or  restriction  of  pro- 
duction, all  of  which  are  classic  antitrust  violations." 

Advisory  Opinion  Digest  No.  47 

Statute  Involved:  Section  5,  Fed-  Leather  terms  may  not  be  used  for 
eral  Trade  Commission  Act.  non-leather  gloves  even  if  true 

Released:   May  19,  1966.  composition   is   disclosed — Man- 

ner and  place  of  disclosing  for- 
eign origin. 

The  Federal  Trade  Commission  has  made  public  its  advice  to  a  marketer 
of  gloves  that  it  would  be  improper  to  use  a  leather-connoting  description 
for  gloves  which  in  fact  contain  no  leather,  even  though  qualifying  language 
is  used  to  describe  their  true  composition. 

Noting  that  the  gloves  are  to  be  imported  from  Japan  and  the  requesting 
party  intends  to  disclose  their  origin  on  the  paper  bands  and  box  labels,  the 
Commission  further  advised  that  to  avoid  possible  deception,  disclosure  of 
the  Japanese  origin  must  also  be  made  on  each  pair  of  gloves  by  marking 
or  stamping  or  on  a  label  or  tag  affixed  thereto.  This  disclosure  must  be 
readily  visible  upon  casual  inspection  of  the  gloves  and  of  such  permanence 
as  to  remain  on  them  until  consummation  of  sale  to  the  ultimate  purchaser. 

Advisory  Opinion  Digest  No.  48 

Statue     Involved:     Section     2(a),         Legality  of  licensee  and  sublicensee 

amended  Clayton  Act.  selling  to  competing  jobbers. 

Released:  May  19,  1966. 

An  exclusive  licensee  of  a  patented  article  has  requested  advice  from  the 
Federal  Trade  Commission  concerning  the  legality  of  his  sales  and  those 
of  a  manufacturing  sublicensee  to  competing  jobbers. 
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The  licensee  proposed  to  sublicense  a  manufacturer  to  produce  the  article 
and  sell  it  to  its  own  jobbers.  At  the  same  time,  the  licensee,  on  his  own 
account,  would  sell  the  same  article  under  a  different  name  to  his  own 
jobbers.  The  sublicensee  manufacturer  would  ship  direct  to  customers  of  the 
licensee,  some  of  which  may  be  in  competition  with  its  own  jobbers,  and  bill 
the  licensee  at  an  agreed  price. 

The  Commission  advised  that  in  general,  the  Robinson- Pa tman  Act  "does 
not  apply  unless  there  is  a  discrimination  attributable  to  the  same  seller  in 
dealing  with  different  purchasers." 

Consequently,  it  said,  if  the  manufacturer,  a  separate  business  entity,  has 
and  exercises  sole  and  independent  control  over  the  prices  at  which  it  sells 
and  the  licensee  has  and  exercises  sole  and  independent  control  over  the 
prices  at  which  he  sells,  "questions  cannot  well  arise  under  Section  2(a)  of 
the  Robinson-Patman  Act." 

However,  the  Commission  pointed  out  that  on  the  basis  of  the  facts  avail- 
able it  is  unable  to  say  that  the  plan  "would  not  violate  any  of  the  trade 
regulation  laws.  For  example,  we  do  not  know  what,  if  any,  price  agreements 
are  contemplated  between  .  .  ,  [the  licensee]  and  the  manufacturer  or  the 
nature  thereof  or  whether  such  agreements  may  hereafter  come  into  being." 

Advisory  Opinion  Digest  No.  49 

Statute    Involved:     Section    2(d),         Cooperative    advertising    program 
amended  Clayton  Act.  with  no  ceiling  on  suppliers'  pay- 

Released:  May  20,  1966.  ments. 

A  retailer  has  been  advised  by  the  Federal  Trade  Commission  that  its 
proposed  standard  cooperative  advertising  agreement  with  its  suppliers  is 
not  objectionable. 

The  contempleted  agreement  states  that  the  supplier  ( 1 )  agrees  to  pay  a 
fixed  percentage  of  the  requesting  retailer's  cost  of  advertising  and  (2)  is 
offering  proportionally  equal  allowances  to  the  retailer's  competitors. 

The  Commission  noted  that  the  plan  provides  for  promotional  payments 
without  limitation  as  to  amount  and  that  it  is  more  customary  for  suppliers 
to  limit  their  obligaion  by  a  percentage  of  a  dealer's  purchases. 

"However,  this  might  be,"  the  advisory  opinion  said,  "the  Commission 
has  concluded  that  no  objection  will  be  raised  if  suppliers  decide  to  eliminate 
.  .  .  [this]  limitation  and  undertake  to  pay  a  stated  percentage  of  all  the  ad- 
vertising conducted  by  their  dealers.  This  presupposes,  of  course,  that  the 
suppliers  will  make  the  same  offer  available  to  all  competing  customers  and 
that  the  offer  is  functionally  usable  by  all  competing  customers." 

The  plan,  the  advisory  opinion  added,  "does  contain  features  which  might 
conceivably  be  used  to  greater  advantage  by  larger  retailers.  But  these  pros- 
pects appear  so  remote,  the  Commission  is  not  inclined  to  object  unless  and 
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until  future  experience  should  produce  presently  unexpected  evidence  that 
some  customers  actually  received  favored  treatment.  Objection  then  would 
be  taken  only  after  proper  and  adequate  notice  that  the  plan  had  not  devel- 
oped as  anticipated." 

Advisory  Opinion  Digest  No.  50 

Statute  Involved:  Sections  2(d)  or        Tripartite    promotional    assistance, 

2(e),  amended  Clayton  Act.  furnishing  and  servicing  projec- 

Released:  May  20,  1966.  tion  equipment  in  grocery  stores. 

A  marketer  of  projection  equipment  has  been  advised  by  the  Federal 
Trade  Commission  that  his  proposed  plan  to  lease  equipment  and  furnish 
associated  services  to  suppliers  of  grocery  products  for  advertising  purposes 
in  grocery  outlets  would  not  subject  him  to  a  charge  of  violation  of  law. 

Suppliers  would  lease  space  from  grocery  store  operator-customers  they 
select.  The  marketer  would  prepare  advertising  of  the  supplier's  product 
and  install  and  maintain  the  equipment  in  the  selected  stores.  He  would  take 
no  part  in  the  selection  of  retail  stores  and  would  not  act  as  agent  or  in- 
termediary for  the  suppliers  in  making  the  necessary  contracts  or  agreements 
for  the  placement  of  leased  projection  equipment  in  the  stores. 

The  Commission  advised  the  marketer  that  his  leasing  of  the  projection 
equipment  plus  the  preparation  of  advertising  material  and  performance  of 
installation  and  maintenance  services  would  not  subject  him  "to  a  charge 
of  violation  of  Sections  2  (d)  or  (e)  of  the  Robinson-Patman  Amendment 
to  the  Clayton  Act,  which  sections  are  set  forth  in  the  Commission's  Guides 
for  Advertising  Allowances." 

However,  the  Commission  said  that  it  "should  be  clearly  understood  .  .  . 
that  participation  in  this  plan  by  suppliers  may  involve  a  violation  of  Law 
on  their  part  unless  the  payments  made  and  the  services  or  facilities  furnished, 
are  made  available  to  all  competing  purchasers  in  a  non-discriminatory 


manner." 


Note. — Modified  by  Commission  Action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  51 

Statute    Involved:     Sections    2(d)         Tripartite    promotional    assistance, 
and  2(e),  amended  Clayton  Act.  discount  stamp  advertising  plan. 

Released:  June  1, 1966. 

The  Federal  Trade  Commission  has  advised  that  a  proposed  promotional 
plan  involving  the  use  of  discount  stamps  would  not  be  illegal  if  properly 
implemented. 

The  requesting  party  proposes  to  issue  a  set  of  stamps  to  customers  in 
grocery  stores  and  other  types  of  retail  outlets  in  certain  trading  areas.  The 
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stamps  will  feature  particular  brands  of  products.  When  forwarded  affixed 
to  labels,  wrappers  or  boxtops  of  the  products  featured,  the  requester  will 
send  a  check  to  the  customer  in  an  amount  equal  to  ten  cents  for  each  stamp 
plus  ten  cents  additional  if  an  entire  set  has  been  forwarded. 

Suppliers  or  products  featured  would  pay  the  requester  for  managing  the 
promotion.  Grocery  store  and  other  operators  of  retail  outlets  competing 
in  and  on  the  fringes  of  the  trading  areas  in  which  the  plan  is  attempted 
would  be  offered  the  opportunity  to  participate.  To  this  end,  such  retail 
outlet  operators  would  be  furnished  the  stamps,  promotional  kits  and  money 
allowances  on  the  basis  of  their  annual  dollar  volume  of  sales. 

The  advisory  opinion  said  it  is  the  Commission's  understanding  that  al- 
though the  requesting  party  would  concentrate  its  promotional  efforts  on 
operators  of  grocery  stores  it  would  also  offer  the  plan  to  operators  of  other 
types  of  retail  outlets  competing  in  the  sale  of  the  products  of  supplier-adver- 
tiser-participants in  the  promotion  and  would  admonish  all  such  supplier- 
advertiser-participants  of  their  responsibility  to  accord  proportionally  equal 
treatment  to  all  of  their  competing  customers,  whether  engaged  in  grocery 
retailing  or  other  fields.  The  Commission  further  assumed  that  the  proposed 
notices  would  adequately  inform  all  prospective  participants  of  all  details 
of  the  offer. 

The  Commission  advised  that  its  opinion  is  that  "implementation  of  the 
plan  as  outlined  would  not  be  violative  of  Sections  2  (d)  or  (e)  of  the 
Robinson-Patman  Amendment  to  the  Clayton  Act." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  52 

Statute    Involved:    Sections    2(d)         Tripartite    promotional    assistance, 
and  2(e),  amended  Clayton  Act.  food   manufacturer-retailer   pro- 

Released  :  June  1, 1966.  motion  program. 

In  an  advisory  opinion,  the  Federal  Trade  Commission  has  informed  a 
promotional  concern  that  its  proposed  advertising  program  to  be  utilized 
by  food  manufacturers  and  retailers  would  not  be  in  violation  of  existing 
law  if  the  program  is  modified  to  take  into  account  "exceptions  and  caveats" 
pointed  out  by  the  Commission. 

The  promoter  proposed  to  design  a  number  of  aisle-end  displays,  each 
promoting  the  name  of  a  food  manufacturer  and  a  seasonal  recipe  incor- 
porating a  product  of  that  manufacturer.  Displays  for  twelve  participating 
manufacturers  and  decorative  material  would  be  packaged  in  a  kit  (which 
may  be  divided  into  12  segments)  for  distribution  to  retail  stores  taking 
part  in  the  program. 

According  to  the  plan,  each  manufacturer  would  pay  a  proportionate 
share  of  the  cost  of  the  program,  retailers  would  bear  none  of  the  cost  but 
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must  agree  to  provide  aisle  ends  for  displays  and  stack  the  manufacturers' 
products,  and  the  number  of  kits  each  retailer  would  receive  would  be  de- 
termined by  the  number  of  retail  stores  each  owns. 

The  Commission  advised  the  promoter,  among  other  things,  that  if  all 
retailers  sell  the  products  of  all  the  manufacturers  and  all  can  use  the  entire 
kit,  he  would  not  be  required  to  break  down  the  kit  just  because  a  particular 
retailer  so  desired.  However,  the  Commission  said,  if  there  are  certain  cus- 
tomers who  do  not  sell  the  products  of  all  the  manufacturers  or  who  cannot, 
because  of  space  limitations,  use  the  entire  kit,  then  the  law  would  be 
violated  if  the  promoter  insists  the  retailer  take  the  entire  kit  or  nothing. 

After  pointing  out  the  requirements  concerning  notice  to  all  competing 
customers  that  the  plan  is  available,  the  Commission  said  participating  manu- 
facturers would  not  be  obligated  to  meet  the  demands  for  cash  by  retailers, 
who  could  utilize  the  program,  simply  because  they  refuse  the  kit  or  sell 
products  of  only  one  manufacturer. 

As  to  manufacturers  requiring  signed  agreements  from  retailers  who  wish 
to  receive  the  kits,  the  Commission  advised  that  the  law  permits  manu- 
facturers to  require  that  dealers  who  are  to  receive  the  benefit  of  such  promo- 
tions must  agree  to  reasonable  display  requirements  so  that  the  purposes  of  the 
promotion  may  be  carried  out.  However,  it  noted,  retailers  desiring  less  than 
the  full  kit  could  not  be  expected  to  sign  an  agreement  which  would  require 
them  to  accept  the  full  display  kits. 

Concerning  a  manufacturer  limiting  the  program  to  only  one  of  his 
products  and  his  responsibility  to  retailers  who  handle  his  products  only  on 
a  "sporadic  basis,"  the  Commission  said  the  law  imposes  no  requirement  that 
a  seller  must  give  advertising  allowances  or  services  on  all  his  products  if  he 
elects  to  accord  them  on  one  or  more  articles.  Problems  concerning  products 
of  like  grade  and  quality  which  differ  in  only  minor  respects  or  trade  names 
can  be  avoided  if  the  suppliers  include  entire  product  lines  and  thus  avoid 
fine  distinctions  between  products.  As  to  the  second  query,  the  Commission 
stated  that  it  would  not  be  safe  to  exclude  any  retailer  who  was  in  fact  a 
customer  of  one  or  more  of  the  manufacturers  during  the  course  of  this 
promotion. 

The  Commission  pointed  out  that  if  there  are  some  grocery  outlets  which 
are  too  small  to  use  the  entire  kit — or  that  part  of  it  which  represents  all 
the  manufacturers  with  whom  they  do  business — because  of  actual  space 
limitations,  then  some  alternative  must  be  provided  to  keep  the  plan  from 
being  one  which  is  tailored  primarily  for  large  retailers.  If  the  plan  results 
in  any  of  the  manufacturers  furnishing  facilities  to  some  customers  which 
are  not  readily  usable  by  others,  the  suppliers  are  likely  to  find  themselves  in 
violation  of  the  law.  By  furnishing  an  alternative  method  of  participation  to 
the  smaller  customers,  such  as  posters  and  counter  displays,  this  result  can 
be  avoided. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 
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Advisory  Opinion  Digest  No.  53 

Statute  Involved:  Section  2(d)  and        Tripartite    promotional    assistance, 
2(e),  amended  Clayton  Act.  self-locating  shopping  guide  pro- 

Released  :  June  2, 1 966.  gram. 

The  Federal  Trade  Commission  has  advised  a  sales  promotion  company 
that  its  proposed  plan,  to  furnish  self-locating  shopping  guides  to  w^hole- 
salers  for  redistribution  to  their  competing  retail  customrs,  w^ould  not  be 
objectionable  provided  that  smaller  retailers  are  able  to  obtain  proportionally 
equal  treatment. 

The  Commission  noted  that  some  of  the  aspects  of  the  plan  are  of  interest 
only  to  relatively  large  retailers,  and  that  it  appears  likely  that  some,  at  least, 
of  a  participating  wholesaler's  competing  customers  may  be  quite  small 
retailers  for  whom  the  proposed  plan  would  have  little  practical  value. 

The  Commission  advised  that  the  "statute  requires  that  any  services  or 
facilities  made  available  to  the  larger  of  two  competing  customers  must  be 
made  proportionally  available  to  the  smaller." 

Assuming  the  existence  of  small  competing  customers,  the  Commission 
said,  "it  appears  clear  that  if  [the]  plan  is  to  conform  to  statutory  require- 
ments some  provisions  should  be  included  therein  which  would  provide  for 
the  needs  of  the  smaller  customers." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  54 

Statute    Involved :     Section    2(d),        Promotional  assistance  oflfered  quar- 
amended  Clayton  Act.  terly  by  printed  notice  on  maga- 

Released:  June  11, 1966.  zine  cover. 

The  Federal  Trade  Commission  recently  rendered  to  the  publisher  of  a 
magazine  a  favorable  advisory  opinion  regarding  his  promotional  assistance 
plan  providing  basically  for  payments  of  990  per  issue,  per  newsstand  and 
alternatively,  at  the  newsstand  operator's  option,  payment  at  a  rate  of  5/2^ 
per  copy  sold,  per  issue.  Payments  would  be  subject  to  a  $75  maximum  per 
issue  to  any  single  newsstand  operator.  Payments  would  be  made  quarterly 
provided  the  operator  had  reported  daily  sales  and  permanendy  displayed  the 
magazine  in  a  high  traffic  location  full  cover  exposed  within  easy  reach  of 
customers.  The  plan  would  be  ofTered  each  calendar  quarter  by  a  notice  on 
the  magazine's  cover  with  details  printed  on  an  inside  page. 

Plans  such  as  this  come  within  the  purview  of  Section  2(d)  of  the  Robin- 
son-Patman  amendment  to  the  Clayton  Act.  Section  2(d)  provides  in  essence 
that  it  is  unlawful  for  a  supplier  in  interstate  commerce  to  ofTer  promotional 
assistance  to  his  reselling  customer  unless  a  proportionally  equal  offer  also 
is  made  to  the  customer's  competitors  who  sell  the  same  product. 
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The  Commission's  Guides  for  Advertising  Allowances  discuss  the  require- 
ments for  such  promotional  assistance  Plans  in  considerable  detail  and  will 
be  of  assistance  to  persons  contemplating  their  use.  Copies  of  the  Guides 
are  available  from  the  Secretary,  Federal  Trade  Commission,  Washington, 
D.C.  20580. 

Advisory  Opinion  Digest  No.  55 

Statute  Involved :  Section  5,  Federal        Dissemination  of  uniform  warranty 
Trade  Commission  Act.  plans  by  trade  association  to  its 

Released:  June  11, 1966.  members. 

In  an  advisory  opinion  announced  today  the  Federal  Trade  Commission 
informed  a  trade  association  of  manufacturers  that  its  dissemination  to 
members  of  a  bulletin  outlining  two  warranty  plans  and  encouraging  each 
member  to  adopt  its  own  individual  warranty  would  not  be  violative  of 
any  laws  administered  by  the  Commission,  provided  the  association  uses  no 
coercion  for  the  adoption  of  either  plan. 

Advisory  Opinion  Digest  No.  56 

Statute  Involved:  Section  2(d)  and         Tripartite    promotional    assistance, 

2(e),  amended  Clayton  Act.  legality  of  plan  to  display  signs  at 

Released:  June  16, 1966.  newsstands   calling   attention   to 

advertisements  in  magazines. 

An  advisory  opinion  made  public  today  by  the  Federal  Trade  Commission 
informed  an  advertising  company  that  its  plan  for  display  on  newsstands  of 
signs  relating  to  specific  magazine  advertisements  will  not  subject  the  com- 
pany itself  or  participants  to  adverse  action  by  the  Commission,  if  the  plan 
is  carried  out  as  outlined  below. 

It  is  proposed  that  the  requesting  company  will  arrange  for  the  display 
of  advertising  promotional  signs  directly  below  or  adjacent  to  copies  of 
magazines  on  newsstands  in  high  traffic  areas,  which  will  remain  on  the 
newsstand  for  the  same  period  of  time  as  the  magazine.  This  sign  will  direct 
attention  to  an  advertisement  which  appears  in  the  magazine  in  question. 
The  cost  of  the  signs  will  be  borne  by  the  manufacturer  or  seller  of  the  prod- 
uct advertised,  who  will  also  assume  the  cost  of  rental  payments  to  the 
operators  of  the  newsstands  for  the  display  of  the  signs.  All  payments  are  to 
be  made  through  the  requesting  company,  which  will  act  as  an  intermediary 
between  the  advertisers  and  the  newsstands.  All  signs  will  be  of  a  uniform 
three  and  one-half  inches  in  height  and  of  the  same  width  as  the  magazine 
involved. 

It  is  understood,  the  Commission  advised  the  requesting  party,  "that  there 
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will  be  no  business  relationship,  direct  or  indirect,  between  you  and  the 
magazines  involved,  other  than  may  be  necessary  to  secure  permission  to 
refer  to  the  magazines  in  your  signs;  it  is  further  understood  that  you  in  no 
way  participate  in  any  price  concessions,  direct  or  indirect,  made  to  your 
advertisers  by  the  magazines  as  a  result  of  your  program." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  Sec  Appendix. 

Advisory  Opinion  Digest  No.  57 

Statute  Involved:  Section 5,  Federal  Tripartite    promotional    assistance 

Trade  Commission  Act;  Sections  plan  involving  lottery  merchan- 

2(a)  and  2(e),  amended  Clayton  dising  and  discriminatory  pricing 

Act.  disapproved. 

Released:  June  16,  1966. 

An  advertising  company  has  been  informed  by  the  Federal  Trade  Com- 
mission that  implementation  of  its  proposed  sales  promotion  plan  would 
result  in  several  law  violations. 

The  requesting  party  explained  it  would  sell  paper  bags  to  retail  grocery 
outlets  for  use  in  bagging  customer's  purchases.  There  would  be  no  variation 
in  price  between  customers  purchasing  the  same  quantity;  however,  pur- 
chases of  different  quantities  would  result  in  different  prices.  The  bags  would 
have  advertising  of  products  sold  in  the  store,  plus  a  serial  number,  printed  on 
them.  A  drawing  would  be  held  periodically  and  the  holder  of  the  "lucky 
number"  would  win  a  prize.  Advertiser-suppliers  would  pay  the  requesting 
company  for  the  advertising  and  it  would  make  the  bags  available  to  any 
grocery  operator  wishing  to  purchase  them.  Grocery  store  operators  would 
provide  the  bags  free  to  customers. 

In  its  advisory  opinion  the  Commission  raised  the  following  objections  to 
the  plan : 

The  fact  is  that  competing  purchasers  of  different  quantities  of  the 
bags  would  be  paying  varying  prices  apparently  arrived  at  on  the  sole 
basis  of  the  quantity  purchased  rather  than  on  differences  in  the  cost 
of  manufacture,  sale  or  delivery  of  the  bags.  Unless  the  differences  were 
cost  or  otherwise  justified  it  is  likely  that  implementation  of  the  plan 
would  be  violative  of  Section  2(a)  of  the  amended  Clayton  Act. 

Advertiser-suppliers  would  be  furnishing  a  service  or  facility  within 
the  meaning  of  Section  2(e)  of  the  same  statute  to  those  of  their  cus- 
tomers purchasing  bags  from  the  requesting  party,  and  thus  would  be 
under  an  obligation  to  provide  customers  which  compete  with  those 
buying  the  bags  with  a  realistically  available  alternative.  "The  feasi- 
bility of  participating  advertiser-suppliers  fulfilling  this  requirement  is 
believed  remote." 
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The  "lucky  number"  feature  of  the  plan  would  constitute  a  lottery, 
since  consideration  (the  customer's  patronage),  chance  (the  periodic 
drawing)  and  prize  (the  reward  to  the  "lucky  number"  holder),  make 
up  all  the  essential  elements  of  a  lottery;  hence  an  unfair  trade  practice 
violating  Section  5  of  the  FTC  Act. 

Advisory  Opinion  Digest  No.  58 

Statute  Involved:    Section  5,  Fed-        Foreign  origin  labeling  of  toy  bal- 

eral    Trade    Commission   Act,  loons  on  display  card. 

Released:  June  17,  1966. 

The  Commission  was  recently  requested  to  furnish  an  advisory  opinion 
concerning  the  labeling  as  to  origin  of  toy  balloons  mounted  on  display 
cards.  The  balloons  were  to  be  imported  from  England  mounted  on  8"xl6" 
display  cards,  with  either  36  or  72  balloons  to  a  card,  which  will  sell  for  50 
or  10^  per  balloon.  The  card  is  to  be  clearly  marked  as  "Made  in  England," 
but  the  individual  balloons  will  not  be  so  marked. 

The  Commission  advised  that  if  the  display  card  is  clearly  marked 
"Made  in  England,"  no  real  purpose  would  be  served  by  requiring  each 
individual  balloon  to  be  similarly  marked  so  long  as  the  balloons  are  not 
removed  from  the  card  prior  to  sale. 

Advisory  Opinion  Digest  No.  59 

Statute  Involved:    Section  5,  Fed-        Private    group    advertising    review 

eral  Trade  Commission  Act.  board  disapproved. 

Released:  June  17, 1966. 

The  Federal  Trade  Commission  today  announced  an  advisory  opinion 
disapproving  a  proposed  private  group  advertising  review  board  to  control 
advertising  practices  in  a  particular  locality. 

The  requesting  party  stated  that  the  review  board  is  to  consist  of  not  more 
than  20  representatives  of  business  and  trade  groups  in  the  area,  and  its  func- 
tion is  to  consider  complaints  of  violations  of  advertising  standards  established 
by  the  organization  representing  such  business  and  trade  groups. 

Hearing  on  such  complaints  are  proposed  to  be  held  by  a  panel  of  7  or  more 
members  of  the  review  board,  none  of  whom  shall  be  in  direct  competition 
with  the  advertiser.  This  procedure  is  to  be  invoked  only  after  other  efforts 
to  correct  the  practice  have  been  exhausted.  Decisions  on  the  merits  of 
each  case  will  be  made  by  the  panel  and  shall  be  considered  as  setting 
precedent  for  succeeding  panels.  Where  an  advertiser  has  been  cited  by  a 
panel  for  violating  the  standards  and  fails  to  comply  within  a  specified  time, 
a  letter  is  to  be  sent  to  local  media  requesting  them  to  require  the  advertiser 
to  comply  with  the  decisions  of  the  panel. 
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Although  expressing  sympathy  with  the  laudable  motives  of  the  requesting 
party,  the  Commission  advised  that  "approval  cannot  be  given  the  proposed 
Advertising  Review  Board  in  its  present  form.  Long  ago  the  courts  recognized 
that  voluntary  action  to  end  abuses  and  to  foster  fair  competitive  oppor- 
tunities were  in  the  public  interest  and  could  be  even  more  effective  than 
legal  processes.  However,  the  law  has  also  long  recognized  that  this  right  of 
businessmen  to  police  themselves  is  not  without  limitations  and  is  certainly 
not  a  license  for  private  groups  to  employ  illegal  methods  in  the  pursuit  of 
desirable  objectives." 

The  Commission  pointed  out  that  "absolute  regulation  of  all  advertising 
practices  down  to  and  including  the  determination  of  individual  rights  and 
the  imposition  of  a  penalty  in  the  form  of  interference  with  the  individual's 
right  to  advertise  *  *  *  is  the  ultimate  authority  which  can  only  be 
exercised  pursuant  to  legislative  grant  and  subject  to  proper  judicial  review. 

"Were  a  private  group  to  assert  this  power  for  itself  it  would  mean  that 
the  judicial  process  of  interpretation  and  enforcement  would  be  carried  on 
without  the  carefully  developed  safeguards  which  the  law  normally  imposes 
upon  the  process.  Unlike  the  government  agency  and  the  courts,  the  only 
restrictions  private  bodies  are  subject  to  are  those  restrictions  they  see  fit  to 
impose  upon  themselves." 

Advisory  Opinion  Digest  No.  60 

Statute  Involved:   Section  5,  Advertising  of  diamonds  as 

Federal  Trade  Commission  Act.  "clear,  pure  color". 

Released:   June  18,  1966. 

The  Federal  Trade  Commission  has  advised  a  jewelry  firm  proposing  to 
advertise  diamonds  as  "clear,  pure  color"  that  a  substantial  segment  of  the 
purchasing  public  would  understand  the  claim  to  mean  a  top  grade  white 
(or  colorless)  diamond,  and  that  it  should  not  be  used  to  describe  a  diamond 
which  shows  any  color  when  viewed  under  normal,  north  daylight  or  its 
equivalent. 

Advisory  Opinion  Digest  No.  61 

Statute  Involved :   Section  5,  Improper  use  of  terms  such  as 

Federal  Trade  Commission  Act.  "Gold  Filled"   or  "Rolled  Gold 

Released:  June  18,  1966.  Plate". 

The  Federal  Trade  Commission  has  informed  a  marketer  of  jewelry  that 
it  would  be  improper  to  use  terms  such  as  "gold  filled"  or  "rolled  gold  plate" 
in  describing  gold  filled  jewelry  articles  which  are  electroplated  with  nickel 
and  finished  with  either  gold  flash  or  gold  electroplate. 

The  Commission  said  that  a  purchaser  of  such  an  article  would  not  get  the 
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type  of  performance  expected  from  gold  filled  articles  because  points  of 
wear  would  expose  the  coating  of  white  nickel  at  a  very  early  stage  and  the 
ornamental  value  would  be  seriously  reduced. 

"Being  electroplated  with  nickel,"  the  Commission  said,  the  "gold  filled 
material  would  not  serve  its  function  and  a  person  buying  the  article  on  that 
basis  would  not  get  what  he  had  been  led  to  believe  he  was  getting.  In  fact, 
Rule  22(b)  (4)  of  the  Trade  Practice  Rules  for  the  Jewelry  Industry  specifi- 
cally contemplates  that  the  surface  coating,  not  the  inner  portion,  be  made  of 
'gold  filled'  or  'rolled  gold  plate'." 

Advisory  Opinion  Digest  No.  62 

Statute  Involved:   Section  5,  Tripartite    promotional    assistance, 

Federal  Trade  Commission  Act;  suppliers  and  grocery  chain  exhi- 

Sections2(d)  and  2(e),  bition  with  leased  display  space 

amended  Clayton  Act.  and  in-store  promotions. 

Released:  June  21,  1966. 

The  landlord  of  an  exhibition  building  has  been  advised  by  the  Federal 
Trade  Commission  that  a  proposed  promotional  plan  in  which  suppliers  and 
a  grocery  chain  would  lease  exhibition  display  space  with  the  chain  also 
providing  in-store  promotion  of  suppliers'  displayed  products  would  probably 
result  in  violation  of  Commission  administered  statutes. 

According  to  the  proposed  plan,  part  of  the  exhibit  in  the  building  would 
be  displays  provided  and  maintained  by  manufacturers,  processors  and  dis- 
tributors of  food  products  and  grocery  store  items.  These  exhibitors,  the 
suppliers,  may  give  away  samples,  take  orders  for  "off  premise"  delivery  and 
sell  at  retail.  The  grocery  chain's  contract  with  the  landlord  would  provide 
that  the  chain  would  conduct  one-week,  chain-wide,  in-store  promotions  of 
the  exhibitors'  products;  that  exhibitors  may  be  required  to  furnish  the  chain 
with  materials  for  the  promotion;  that  the  landlord  and  the  chain  would 
cooperate  in  setting  up  the  exhibitors'  displays;  and  that  the  chain  would 
have  the  right  to  approve  only  exhibitors  whose  products  are  sold  in  its 
stores. 

The  Commission  advised  the  landlord  that  implementation  of  the  plan 
probably  would  result  in  violation  of  Sections  2  (d)  and  (e)  of  the  Robinson- 
Patman  Amendment  to  the  Clayton  Act  and  Section  5  of  the  FTC  Act 
unless  promotional  payments  or  services  were  made  available  to  the  exhibitor- 
suppliers'  competing  customers  on  proportionally  equal  terms. 

The  2(d)  and  (e)  aspects,  the  Commission  said,  stem  from  the  fact  that 
exhibitor-suppliers  would  be  vulnerable  to  a  charge  that  they  were  illegally 
discriminating  between  their  customers  in  according  promotional  benefits. 
The  Section  5  aspects  involve  questions  as  to  whether  the  chain  and  the 
landlord  would  be  inducing  a  violation  of  Section  2(d)  by  participating 
exhibitor-suppliers. 
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Advisory  Opinion  Digest  No.  63 

Statute  Involved:    Section  5,  Disclosure  of  terms  and  conditions 

Federal  Trade  Commission  Act.  in  guarantee  advertising. 

Released:  June  22,  1966. 

A  television  station  has  been  advised  by  the  Federal  Trade  Commission 
that  it  would  be  improper  in  commercials  it  produces  for  local  automobile 
dealers  to  mention  the  manufacturer's  guarantee  but  to  refer  viewers  to  the 
manufacturer's  national  advertising  for  a  description  of  the  guarantee's 
terms. 

"In  brief,"  the  Commission's  advisory  opinion  stated,  "the  law  requires 
that  when  a  guarantee  is  mentioned  in  the  advertising  of  a  product  all  the 
material  terms  and  conditions  of  the  guarantee  must  be  clearly  and  conspic- 
uously disclosed  in  the  same  advertisement.  The  objective  is  to  avoid  the 
possibility  of  a  reader  or  hearer  being  misled  by  concluding,  erroneously, 
that  the  guarantee  is  broader  or  affords  more  protection  than  is  in  fact  the 
case,  and,  obviously,  this  objective  is  not  attained  by  a  mere  reference  in  the 
advertisement  to  the  fact  that  one  may  ascertain  the  terms  and  conditions 
of  the  guarantee  by  looking  elsewhere. 

"The  Commission  is  aware  of  the  fact  that  the  advertising  of  automobile 
guarantees  may  present  complications  because  of  the  numerous  conditions 
which  the  guarantees  contain.  But  this  factor  alone  makes  the  disclosure  all 
the  more  important  in  order  to  avoid  deception  of  consumers." 

Advisory  Opinion  Digest  No.  64 

Statute  Involved :   Section  5,  Fed-        Pledge  of  adherence  to  FTC  Trade 

eral  Trade  Commission  Act.  Practice  Rules  as  a  condition  to 

Released:   June  22,  1966.  membership  in  trade  association. 

A  trade  association  proposing  to  require  applicants  for  membership  to 
certify  to  it  that  they  are  following  the  Federal  Trade  Commission's  Trade 
Practice  Rules  for  the  industry  involved,  as  a  condition  of  membership,  has 
been  advised  by  the  Commission  that  this  would  not  be  illegal. 

The  association  informed  the  FTC  it  is  aware  of  the  fact  that  it  is  not 
authorized  to  enforce  the  law,  but  that  it  feels  those  who  do  not  observe  the 
rules  are  not  operating  their  businesses  in  a  manner  which  is  strictly  in  the 
public  interest  and  therefore  should  not  be  eligible  for  membership.  It  stated 
that  it  contemplates  no  enforcement  program  beyond  requiring  the  pledge 
and  referral  of  appropriate  cases  to  the  Commission. 

"On  the  basis  of  the  information  you  have  presented,"  the  FTC's  advisory 
opinion  said,  "the  Commission  has  concluded  that  the  inclusion  of  this  pledge 
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on  the  application  for  membership  would  not,  in  and  of  itself,  appear  to 
violate  any  of  the  laws  administered  by  the  Commission.  This,  of  course, 
assumes  that  the  pledge  will  be  required  of  all  applicants  alike." 

Advisory  Opinion  Digest  No.  65 

Statute  Involved:  Section  2(d)  and        Tripartite    promotional    assistance 
2(e),  amended  Clayton  Act.  plan  to  broadcast  in-store  music 

Released:  June  25,  1966.  and  supplier  commercials  in  re- 

tail stores  conditionally  approved. 

In  an  advisory  opinion  announced  today,  the  Federal  Trade  Commission 
has  given  conditional  approval  to  the  proposal  of  a  promotional  concern  to 
arrange  for  the  broadcast  of  suppliers'  commercials  in  retail  stores. 

The  concern  presently  provides — for  a  monthly  charge — retailers  with  a 
tape  player  unit,  necessary  speakers  and  tapes  for  retailer  controlled  in-store 
backgroiind  music. 

The  concern  proposes  to  add  on  the  tapes  commercial  messages  of  various 
manufacturers  who  supply  products  sold  by  retailers.  The  commercials  will 
play  at  timed  intervals.  The  concern  will  solicit  various  manufacturers  for 
the  commercials  on  a  contract  basis,  record  the  messages,  retain  all  money 
paid  by  suppliers  for  the  service,  and  offer  the  background  music-commercial 
tapes  and  equipment  free  of  charge  to  all  retailers  on  a  nondiscriminatory 
basis  in  particular  classifications  of  retailers  in  each  geographic  area  in  which 
the  promoter  markets  his  service. 

The  Commission  said  the  issue  here  "is  whether  this  particular  program 
is  likely  to  result  in  the  discriminatory  furnishing  of  services  or  facilities  by 
the  manufacturers  who  might  participate.  The  answer  is  wholly  dependent 
upon  the  manner  in  which  it  is  administered." 

The  Commission  pointed  out  that  the  proposal  as  submitted  would  not 
be  subject  to  objection  if  ( 1 )  all  customers  entitled  to  participate  are  notified 
of  the  program's  availability,  (2)  the  selection  of  trade  areas  and  the  defini- 
tion of  the  same,  in  fact,  include  all  customers  competing  in  the  distribution 
of  the  products  of  all  participating  manufacturers,  and  (3)  the  classification 
of  retailers  chosen  to  participate,  such  as  food  stores,  does  not  exclude  any 
retailers  in  another  classification  who  in  fact  compete  in  the  distribution  of 
the  products  of  the  participating  manufacturers. 

"Simply  stated,"  the  Commission  said,  "the  law  in  this  area  requires  a 
seller  to  treat  his  customers  with  fairness,  whether  in  respect  to  the  prices 
he  charges,  the  allowances  he  pays,  or  the  services  he  furnishes.  This  objec- 
tive cannot  be  achieved  by  resort  to  mechanical  formulas,  but  only  by  con- 
stant attention  to  the  prevailing  facts  in  any  given  situation.  What  may  look 
fair  on  the  drawing  board  may  be  found  unfair  in  the  market  and,  if  so,  the 
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market  must  prevail.  With  the  reservations  above  as  to  actual  market  condi- 
tions, it  is  the  Commission's  opinion  that  this  proposal  is  not  otherwise  sub- 
ject to  objection." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  66 

Statute    Involved:     Section    2(d),         Magazine   publisher's   promotional 

amended  Clayton  Act.  allowance  program  approved. 

Released:  June  25,  1966. 

In  an  advisory  opinion  announced  today,  the  Federal  Commission  ap- 
proved a  promotional  allowance  program  proposed  by  the  publisher  of  a 
magazine. 

The  publisher  intends  to  grant  newsstand  operators  an  allowance  of  ten 
cents  per  copy  sold  upon  their  certification  that  the  magazine  in  question 
was  displayed  flat  on  a  magazine  stand  or  full  cover  vertical  in  a  rack  at 
each  checkout  position.  The  publisher  will  communicate  this  offer  to  maga- 
zine retailers  by  printing  the  display  offer  on  an  inner  page  of  the  magazine 
with  an  appropriate  and  conspicuous  notice  "slug"  on  the  outside  cover 
alerting  the  retailer  to  the  availability  of  the  plan,  details  of  which  may  be 
found  on  a  page  specified. 

"Since  it  appears,"  the  Commission  advised,  "that  all  newsstand  operators 
handling  your  publication  would  be  alerted  to  the  availability  of  the  display 
allowance  by  reason  of  the  conspicuousness  of  the  'slug,'  it  is  our  opinion  that 
your  promotional  program,  so  long  as  it  is  implemented  as  described,  complies 
with  the  requirements  of  Section  2(d),  amended  Clayton  Act,  and  news- 
stand operators  receiving  payments  thereunder  would  not  be  liable  to  a 
charge  of  violating  the  law.  In  reaching  this  conclusion  the  Commission  has 
assumed  that  the  promotional  allowance  offer  will  be  repeated  in  like  man- 
ner from  time  to  time  so  that  its  availability  will  be  made  known  to  news- 
stand operators  who  begin  selling  your  magazine  subsequent  to  the  date  of 
the  initial  offer." 

Advisory  Opinion  Digest  No.  67 

Statute    Involved:     Section    2(a),        Functional  discount  to  "premmm" 

amended  Clayton  Act.  book  jobbers. 

Released:  June  28, 1966. 

The  Federal  Trade  Commission  today  announced  that  it  has  advised  a 
publisher  of  soft  cover  books  that  its  proposed  plan — if  implemented  as  out- 
lined— to  grant  an  extra  discount  to  "premium  jobbers"  would  not  violate 
the  law. 
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The  publisher  distributes  its  books  through  retailers,  wholesalers  and  book 
jobbers  and  grants  identical  discounts  to  the  latter  two  who  are  in  compe- 
tition with  each  other. 

According  to  the  plan  as  submitted  to  the  Commission,  the  publisher  pro- 
p)oses  to  grant  an  extra  discount  to  all  premium  jobbers  who  sell  books  to 
institutional  customers  (savings  banks,  insurance  companies,  industrial  cor- 
porations, etc. )  for  use  as  promotion  pieces,  premiums  or  prizes  on  a  giveaway 
basis.  To  the  extent  that  any  premium  jobber  also  sells  to  the  regular  trade 
in  competition  with  other  wholesalers  and  retailers,  the  publisher  will  either 
refuse  to  fill  orders  or  grant  only  a  normal  wholesale  discount. 

The  proposed  extra  discount,  the  Commission  advised,  "is  obviously  func- 
tional in  nature"  and  while  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act,  "does  not  mention  functional  pricing  the  Commission  has  held 
that  a  seller  is  not  forbidden  to  sell  at  different  prices  to  buyers  in  different 
functional  classes  provided  that  injury  as  contemplated  in  the  law  does  not 
result.  .  .  .  Applying  the  law  to  the  facts  presented  by  this  request,  it  would 
appear  that  the  granting  of  the  extra  discount  to  the  premium  jobbers  would 
not  result  in  a  violation  of  law  if  the  facts  are  exactly  as  represented  .  .  . 
and  if  the  proposal  is  implemented  precisely  as  outlined." 

The  "discount  must  be  granted  only  for  those  sales  made  to  the  institu- 
tional customers  described  who  use  the  books  as  giveaways  and  not  for  resale" 
and  the  "discount  must  be  made  available"  to  all  customers  of  the  publisher 
who  in  fact  compete  with  each  other  in  the  resale  of  the  publisher's  books  to 
institutional  accounts,  the  Commission  continued. 

It  cautioned,  however,  that  if  the  publisher  should  classify  "certain  dis- 
tributors or  wholesalers  as  premium  jobbers  and  permits  no  one  else  to  sell 
to  the  institutional  customers,  which  could  be  accomplished  by  granting  the 
extra  discount  only  to  those  so  classified,  a  serious  question  could  be  raised 
if  the  so-called  premium  jobbers  also  sell  to  regular  retailers  in  competition 
with  other  wholesalers." 

Advisory  Opinion  Digest  No.  68 

Statute  Involved:    Section  5,  Fed-         Clearance   given  for  use  of  pseu- 
eral  Trade  Commission  Act.  donym  for  doctor's  real  name  on 

Released :  June  28, 1966.  radio  programs. 

The  Federal  Trade  Commission  has  issued  an  advisory  opinion  that  it 
would  not  object  to  the  use  of  a  pseudonym  in  lieu  of  the  doctor's  real  name 
on  radio  programs  under  the  following  circumstances. 

The  requesting  party  proposes  to  produce  two  radio  feature  programs 
offering  medical  advice  to  be  written  and  supervised  by  licensed  physicians 
whose  ethics  prohibit  the  use  of  their  real  names.  Both  programs  will  be 
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sponsored  commercially  but  the  commercials  will  be  separated  distinctly  and 
clearly  from  the  medical  advice  being  given,  and  there  will  be  no  endorse- 
ment, express  or  implied,  of  the  product  by  the  doctor. 

Advisory  Opinion  Digest  No.  69 

Statute  Involved:   Section  5,  Fed-        Foreign    origin    disclosure    of    im- 

eral  Trade  Commission  Act.  ported  razor  blade  dispensers. 

Released:  July 6,  1966. 

The  Commission  recently  rendered  an  advisory  opinion  advising  an  Amer- 
ican manufacturer  of  razor  blades  that  it  would  not  be  necessary  to  disclose 
the  country  of  origin  of  imported  plastic  razor  blade  dispensers  and  end 
clips  into  which  were  packed  domestically  manufactured  blades,  nor  was 
there  any  objection  to  labeling  the  completed  package  as  made  in  this 
country.  The  Commission  was  of  the  view  that  such  a  description  would  be 
taken  as  applying  to  the  blades  and  that  the  purchaser  would  have  no  real 
concern  with  the  origin  of  the  dispenser  which  is  designed  to  be  thrown 
away  after  the  blades  are  used. 

The  facts  were  that  after  the  dispenser  cases  and  end  clips  were  received  in 
this  country,  a  spring  and  the  blades  would  be  inserted,  a  pusher  slide  added 
and  the  end  clip  put  in  place.  The  spring,  slide  or  pusher  and  the  blades 
would  be  manufactured  in  the  United  States. 

Advisory  Opinion  Digest  No.  70 

Statute  Involved :  Section  5,  Federal        "Free"  or  bargain  offers  based  upon 

Trade  Commission  Act.  purchase  of  other  merchandise. 

Released:  July  6, 1966. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
disapproving  a  retailer's  proposal  to  offer  a  free  sewing  machine  with  the 
purchase  of  a  cabinet. 

Under  the  terms  of  the  proposed  plan,  the  retailer  intends  to  place  one 
sewing  machine  on  display  in  various  locations,  such  as  bowling  alleys, 
supermarkets,  shopping  centers,  etc.  A  nearby  sign  will  invite  one  to  fill  out  a 
registration  card  and  deposit  same  in  a  box.  Each  month  one  name  will  be 
drawn  from  the  box  in  each  location  where  the  machine  is  on  display  and 
the  winner  will  receive  a  free  sewing  machine  with  cabinet.  In  addition,  50 
names  will  be  drawn  from  each  box  and  these  persons  will  be  sent  a  letter 
informing  them  they  can  obtain  a  free  sewing  machine  head  simply  by 
purchasing  the  cabinet.  According  to  the  letter  to  be  sent  to  the  50  winners, 
the  cabinets  range  in  price  "from  $39.95." 
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In  its  opinion,  the  Commission  concluded  as  follows : 

".  .  .  that  part  of  your  plan  which  provides  for  prospective  customers 
to  win  a  free  sewing  machine  with  cabinet  is  unobjectionable.  However, 
the  Commission  is  of  the  opinion  that  that  part  of  the  proposed  plan 
which  offers  to  50  persons  a  'free'  sewing  machine  head  for  the  price  of 
the  cabinet  involves  the  sale  of  merchandise  by  means  of  a  lottery  or  by 
means  of  a  chance  or  gaming  device  and  therefore  would  be  illegal  as 
an  unfair  trade  practice  under  Section  5  of  the  Federal  Trade  Com- 
mission Act.  As  a  result,  the  Commission  cannot  give  its  approval  to 
this  aspect  of  your  proposed  plan  in  its  present  form." 
Commenting  upon  other  features  of  the  proposed  plan,  the  Commission 
said: 

"When  a  seller  offers  to  supply  one  article  'free'  or  'at  no  extra  cost' 
in  conjunction  with  purchase  of  another  article,  he  is  thereby  repre- 
senting to  prospective  customers  that  the  article  which  is  to  be  purchased 
is  being  sold  at  no  more  than  the  price  at  which  it  is  usually  sold  in 
substantial  quantities.  Accordingly,  if  you  should  eliminate  that  aspect 
of  your  proposed  plan  appealing  to  the  public's  gambling  instinct,  then 
the  price  of  the  cabinets  which  the  consumer  is  to  purchase  in  order  to 
obtain  a  'free'  sewing-machine  head  must  meet  this  standard." 

"Finally,"  the  Commission's  opinion  concluded,  "there  must  be  a 

bona  fide  effort  to  sell  the  merchandise  offered  and  a  plan  of  this  nature 

may  not  be  used  simply  as  a  means  to  obtain  leads  which  will  be  used 

to  sell  more  expensive  cabinets  and/or  sewing  machines." 

Commissioner  Elman,  dissenting:  The  Commission  holds  that  "that  part 

of  [the]  plan  which  provides  for  prospective  customers  to  win  a  free  sewing 

machine  with  cabinet  is  unobjectionable."  This  holding — in  which  I  concur — 

seems  to  me  to  be  inconsistent  with  the  Commission's  other  holding  that  "that 

part  of  the  proposed  plan  which  offers  to  50  p>ersons  a  'free'  sewing  machine 

head  for  the  price  of  the  cabinet  involves  the  sale  of  merchandise  by  means  of 

a  lottery  or  by  means  of  a  chance  of  gaming  device  and  therefore  would  be 

illegal  as  an  unfair  trade  practice  under  Section  5  of  the  Federal  Trade 

Commission  Act."  There  is  no  essential  difference  between  the  first-prize  part 

of  the  plan,  which  gives  prospective  customers  the  opportunity  to  win  a 

free  sewing  machine  and  cabinet,  and  the  second-prize  part,  which  gives 

prospective  customers  the  opportunity  to  win  a  free  sewing  machine  if  they 

buy  a  cabinet.  The  only  difference  I  can  see  is  in  the  value  of  the  prize. 

A  lottery  embraces  three  elements:    chance,  prize,  and  consideration. 

F.T.C.  V.  R.  F.  Keppel  &  Bro.,  291  U.S.  304;  /.  C.  Martin  Corp.  v.  F.T.C., 

242  F.2d  530  (7th  Cir.  1957).  If  one  of  these  is  absent,  it  is  not  a  lottery. 

The  plan  here  does  not  contain  the  element  of  consideration.  Anyone  may 

enter  and  become  eligible  for  the  drawing  by  merely  filling  out  a  registration 

card.  No  payment  or  purchase  is  necessary. 
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The  requirement  that  the  50  second-prize  winners  must  purchase  a  cabinet 
in  order  to  obtain  a  free  sewing  machine  does  not  make  this  plan  a  lottery. 
The  Supreme  Court  has  defined  a  lottery  as  "a  device  whereby  the  amount 
of  the  return  .  .  ,  [the  entrants]  receive  from  the  expenditure  of  money  is 
made  to  depend  upon  chance."  F.T.C.  v.  R.  F.  Keppel  &  Bro.,  supra  at  313. 
In  the  plan  here  the  second  prize  is  simply  the  opportunity  to  buy  a  sewing 
machine  and  cabinet  for  the  price  of  the  cabinet  alone.  A  winner  is  not 
obligated  to  buy  the  cabinet.  If  he  chooses  to  buy  the  cabinet,  at  the  time 
he  pays  for  it  there  is  no  longer  any  element  of  chance  or  the  receipt  of  a 
prize  which  depends  on  chance.  He  knows  exactly  what  he  will  get  for  his 
money,  viz.,  a  cabinet  plus  a  free  sewing  machine ;  his  expenditure  of  money 
is  for  making  a  purchase,  and  not  for  receiving  a  prize  depending  on  chance. 

Advisory  Opinion  Digest  No.  71 

Statute  Involved:    Section  5,  Fed-        Products     composed     of     ground 
eral  Trade  Commission  Act.  leather  may  not  be  described  as 

Released:  July  20,  1966.  "leather"  without  proper  quali- 

fication. 

In  an  advisory  opinion  recently  issued  by  the  Commission,  it  said  that  a 
rubber.  In  its  opinion  the  Commission  said,  "the  use  of  the  word  'leather,' 
without  proper  qualification. 

The  product  in  question  involved  a  manicure  case,  the  outer  portion  of 
which  was  composed  of  85%-90%  ground  leather  combined  with  latex 
rubber.  In  its  opinion  the  Commission  said,  "the  use  of  the  word  'leather,' 
without  qualification,  means  top  grain  leather."  "Since  the  manicure  case 
is  composed  of  ground  leather,"  the  Commission  added,  "it  would  be  im- 
proper to  describe  it  as  leather  without  proper  qualification."  The  Com- 
mission opinion  then  pointed  out  several  ways  in  which  this  could  be  done, 
such  as : 

"Ground  leather"  (or  "shredded 

leather"  or  "pulverized  leather") 

"Composed  of  ground  leather" 

"Contains  ground  leather" 

The  Commission's  opinion  further  pointed  out  that,  if  the  requesting 
party  decided  not  to  disclose  the  ground  leather  composition  of  the  case, 
it  would  be  necessary  to  disclose  that  the  outer  portion  is  not  leather  by  such 
language  as : 

"Not  leather" 
"Imitation  leather" 
"Simulated  leather" 
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"This  reason  for  this,"  the  Commission  added,  "is  that  the  outer  portion  of 
the  case  has  the  appearance  of  leather  and  in  order  to  remove  the  potential 
deception  inherent  in  its  appearance,  it  is  necessary  to  disclose  the  fact  the 
material  is  not  leather." 

Advisory  Opinion  Digest  No.  72 

Statute  Involved:   Section  5,  Fed-        Franchise     agreement     with     fair 

eral  Trade  Commission  Act.  trade  price  schedule  attached. 

Released:  July  20,  1966. 
Revoked:  August  2,  1967. 

A  distributor  of  electronic  equipment  requested  the  Commission  to  render 
an  advisory  opinion  with  respect  to  the  legality  of  proposed  franchise  agree- 
ment with  its  dealers.  A  Schedule  of  Fair  Trade  Prices  was  to  be  attached  to 
and  made  a  part  of  the  agreement  and  the  dealer  must  agree  that  he  will 
not  advertise,  offer  for  sale  or  sell  any  products  at  less  than  the  fair  trade 
prices,  nor  make  any  refunds,  discounts,  allowances  or  concessions  which 
will  have  the  efTect  of  decreasing  those  prices,  nor  offer  any  of  the  fair 
traded  items  in  combination  with  other  merchandise  at  a  single,  combina- 
tion or  joint  price.  The  agreement  further  provided  that  this  provision 
should  be  applicable  only  in  those  states  where  agreements  of  this  character 
are  lawful. 

The  Commission  advised  that  in  view  of  the  McGuire  Act  amendment 
to  Section  5  of  the  Federal  Trade  Commission  Act  it  could  see  no  objection 
to  inclusion  of  the  provision  in  the  agreement.  However,  the  Commission 
added,  the  responsibility  rests  squarely  upon  the  seller  exacting  such  agree- 
ments from  his  dealers  to  see  that  they  are  not  given  effect  outside  those 
areas  where  permitted  by  state  law,  for  them  no  exemption  would  exist 
to  protect  the  agreements  from  established  antitrust  rules  applying  to  resale 
price  maintenance. 

Even  though  the  contract  provides  that  this  provision  shall  be  applicable 
only  in  those  states  where  such  agreements  are  lawful,  it  would  appear  that 
to  some  extent  the  burden  is  placed  upon  the  dealer  to  ascertain  whether  or 
not  the  agreement  is  lawful  in  his  own  state  before  he  can  know  whether 
or  not  he  is  obligated  to  honor  it.  If  this  has  the  efTect  of  creating  a  situation 
whereby  the  Schedule  is  generally  adhered  to  in  states  where  fair  trade  is  not 
legal,  the  presence  of  the  provision  in  the  franchise  agreement  could  raise  a 
serious  inference  of  an  unlawful  resale  price  maintenace  program  in  those 
states. 

The  Commission  further  advised  that  such  pitfalls  can  be  avoided  in  the 
franchise  agreements  with  dealers  in  non-fair  trade  states  by  specifically 
eliminating  therefrom  provisions  relating  to  the  maintenance  of  fair  trade 
prices.  If  the  distributor  desires  to  circulate  price  schedules  to  dealers  in 
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non-fair  trade  states,  it  would  be  more  appropriate  to  circulate  them  under 
the  heading  "Suggested  Prices"  rather  than  "Fair  Trade  Prices."  In  the 
alternative,  the  danger  of  involving  dealers  in  illegal  resale  price  main- 
tenance could  be  avoided  by  expressly  noting  on  the  franchise  agreement 
those  states  wherein  the  provisions  relating  to  maintenance  of  fair  trade 
prices  cannot  be  given  effect. 

Additionally,  the  Commission  noted  the  provision  that  the  distributor  will 
establish,  with  the  aid  of  the  latest  marketing  information,  a  reasonable 
yearly  sale  volume  objective  of  $ and  this  volume  will  be  a  con- 
sideration in  yearly  franchise  renewal.  The  Commission  advised  that  it 
could  see  no  objection  to  the  establishment  of  such  quotas  so  long  as  they 
are  reasonable.  However,  the  distributor  was  advised  that  much  of  the 
legality  of  any  franchise  system  depends  upon  the  manner  in  which  the 
agreements  are  implemented  and  enforced,  for  if  apparently  reasonable 
reservations  of  rights  by  the  distributor  are  in  practice  administered  in  an 
unreasonable  manner,  so  as  to  unfairly  encroach  upon  the  freedoom  of  the 
licensees,  an  agreement  which  is  legal  on  its  face  can  become  illegal  in 
effect. 

Note. — The  Commission  revoked  the  Advisory  Opinion  reported  in  this  digest 
as  of  August  2,  1967.  This  action  was  based  upon  the  belief  that  the  Opinion  was  being 
abused  by  the  party  to  whom  it  was  issued,  not  because  of  any  concern  over  accuracy 
of  the  advice  contained  therein. 

Advisory  Opinion  Digest  No.  73 

Statute  Involved :  Section  5,  Federal         Rejection  of  description  "Golden" 

Trade  Commission  Act.  for  non-gold  thimble. 

Released:  July  22,  1966. 

The  Federal  Trade  Commission  has  rendered  an  advisory  opinion  object- 
ing to  both  the  description  "golden"  for  a  non-gold  thimble,  and  the  ac- 
companying explanatory  phrase  "electroplated  with  real  gold." 

"Since  the  thimble  in  question  is  not  composed  throughout  of  24  karat 
gold,  unqualified  use  of  the  word  'golden'  would  be  improper,"  the  FTC's 
advisory  opinion  stated. 

Further  advising  that  "the  phrase,  'electroplated  with  real  gold,'  would 
constitute  neither  adequate  qualification  of  the  word  'golden,'  nor  a  proper 
representation  standing  alone,"  the  Commission  pointed  out  that  the  gold 
flashing  on  the  thimbles  is  between  three  and  seven  millionths  of  an  inch 
thick  and  that  "a  coating  of  gold  of  less  than  7/1,000.000  of  an  inch  in 
thickness  is  too  thin  and  insubstantial  to  warrant  the  description  'gold 
electroplate.'  " 
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Advisory  Opinion  Digest  No.  74 

Statute  Involved:  Section  2(d)  and         Tripartite    promotional    assistance 
2  (e) ,  amended  Clayton  Act.  program    involving    background 

Released:  July  22,  1966.  music    and   reproducing   equip- 

ment. 

The  Federal  Trade  Commission  has  given  conditional  approval  to  a 
promotional  concern's  plan  to  provide  a  music  service  to  supermarkets 
which  would  include  "spot"  advertisements  paid  for  by  their  suppliers. 

The  requesting  party  would  set  up  a  background  music  network  specializ- 
ing in  supermarkets.  It  would  own  the  equipment  and  install  same  without 
charge  to  the  store  operator.  About  every  2^  minutes  a  "spot"  advertisement 
paid  for  by  advertiser-suppliers  to  the  store  would  be  made  over  the  net- 
work, for  each  of  which,  each  participating  store  outlet  would  receive  a 
small  commission. 

In  addition,  the  requesting  party  will  offer  an  in-store  promotion  service 
to  advertiser-suppliers  so  that  they  may  provide  proportionally  equal  treat- 
ment for  nonparticipating  stores,  who  will  receive  either  in-store  advertising 
materials  or  cash  payments  based  on  a  designated  formula. 

Most  of  the  advertisements  would  feature  products  sold  in  the  stores.  In 
some  stores,  announcements  regarding  house  brands  could  be  made  by  means 
of  separate  circuits.  Advertisers  would  pay  for  the  service  on  a  per  spot-per 
store  basis.  The  contracts  between  the  parties  are  to  contain  a  clause  to  the 
effect  that  suppliers  agree  not  to  discriminate  between  participating  and 
nonparticipating  customers. 

In  the  advisory  opinion  the  Commission  said  that  "implementation  of  the 
plan  probably  would  not  result  in  violation  of  Commission  administered 
statutes.  This  approval  is  being  given  conditionally  and  is  contingent  on  the 
plan  when  in  operation  actually  providing  on  a  realistic  basis  for  promotional 
assistance  to  all  competitors  entitled  to  it  under  Sections  2(d)  and  (e)  of  the 
Robinson-Patman  Amendment  to  the  Clayton  Act." 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  75 

Statute    Involved:     Section    2(dj         Publisher's  display  allowance  plan 

amended  Clayton  Act.  given  conditional  approval. 

Released:  July  27,  1966. 

A  magazine  publisher  has  received  conditional  approval  from  the  Federal 
Trade  Commission  of  its  promotional  assistance  program  proposed  for  the 
New  York  City  area. 

The  Commission  said  its  understanding  is  that  the  program  would  operate 
substantially  as  follows : 
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Each  competing  retail  magazine  seller  in  or  out  of  the  area  would 
be  notified  of  the  program  by  first  class  mail  by  the  publisher  and 
afforded  the  opportunity  to  choose  either  of  two  plans  for  each  publica- 
tion of  the  publisher  he  sells. 

Under  Plan  1,  the  dealer  would  be  given  a  rebate  of  10%  of  the 
cover  price  for  each  copy  of  a  magazine  sold,  provided  he  maintained 
two  displays  (full  cover  exposed,  flat  stack  or  vertical  display)  of  the 
publication  through  its  "on  sale"  period  in  (1)  the  maximum  traffic 
area  of  his  newsstand  and  (2)  on  the  main  or  auxiliary  racks.  Under 
Plan  2,  the  dealer  would  be  given  a  rebate  of  5%  on  the  same  basis 
as  under  Plan  1  for  maintaining  one  display  in  the  maximum  traffic 
area.  "Maximum  traffic  area"  means:  where  the  retailer  sells  most 
of  his  magazines — where  the  largest  display  of  magazines  is  located. 

In  the  event  of  a  sell-out  of  an  issue,  the  dealer  would  agree  to  re- 
order immediately.  Both  the  publisher  and  its  distributor  would  spot 
check  on  dealer  compliance.  A  dealer  would  submit  quarterly  reports 
together  with  statements  of  performance  to  the  publisher  to  claim  his 
rebate. 
The  Commission's  advice  was  that  "implementation  of  the  Program  as 
described  probably  would  not  result  in  violation  of  laws  administered  by  the 
Commission  provided  (1)   the  program  is  offered  to  eligible  new  entrants 
into  magazine  retailing  when  they  receive  their  initial  shipment  of  magazines 
and  (2)  the  notice  to  dealers  is  changed  to  include  a  definition  of  'maximum 
traffic  area'  conforming  to  the  meaning  set  forth  above." 

Advisory  Opinion  Digest  No.  76 

Statute    Involved:     Textile    Fiber        Foreign  origin  labeling  of  imported 
Products  Identification  Act.  textile  and  non-textile  fiber  prod- 

Released:  July  27,  1966.  ucts  repackaged  and  commingled. 

The  Federal  Trade  Commission  today  announced  that  it  had  recently 
rendered  an  advisory  opinion  dealing  with  disclosure  of  foreign  origin  of 
imported  novelty  items  which  will  be  repackaged  in  various  combination  sets 
in  this  country. 

The  items,  both  textile  fiber  and  non-textile  fiber  products,  which  are 
labeled  as  to  specific  country  of  origin  at  the  time  of  their  imp>ortation,  will 
be  repackaged  in  sets  in  such  a  manner  that  the  labels  will  not  be  visible  to 
prospective  purchasers. 

As  to  sets  composed  entirely  of  imported  non-textile  fiber  products,  the 
Commission  said  "that  a  proceeding  by  it  to  require  disclosure  of  origin  on 
the  package  would  not  appear  to  be  warranted,  in  the  absence  of  any  show- 
ing of  material  deception." 
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However,  as  to  any  combination  set  containing  only  imported  textile  fiber 
products,  the  Commission  said  the  specific  country  of  origin  of  these  products 
must  be  disclosed  in  such  a  manner  that  it  would  be  observed  upon  casual 
inspection  by  prospective  purchasers  before,  not  after,  the  purchase.  The 
necessity  of  this  disclosure  is  based  upon  the  requirements  of  the  Textile 
Fiber  Products  dentification  Act  and  the  rules  issued  thereunder.  The  dis- 
closure, the  Commission  said,  "does  not  necessarily  have  to  be  on  the  outside 
of  the  package;  it  could  be  inside  the  package,  provided  it  would  be  clearly 
visible  through  the  cellophane  cover.  The  point  is  that  the  disclosure  must 
be  in  some  position  on  the  package  where  it  would  be  observed  prior  to  the 
purchase,  not  afterward." 

If  imported  textile  fiber  products  are  packaged  in  the  same  combination 
set  with  imported  non-textile  fiber  products,  the  Commission  advised  that 
"it  would  also  be  necessary  to  disclose  the  foreign  origin  of  the  non-textile 
fiber  components.  Otherwise,  prospective  purchasers  are  likely  to  be  misled 
into  the  mistaken  belief,  through  the  affirmative  disclosure  of  the  foreign 
origin  of  the  textile  fiber  products,  that  the  non-texile  fiber  products  pack- 
aged therewith  are  of  domesic  origin." 

Advisory  Opinion  Digest  No.  77 

Statute  Involved:  Section  2(d)  and        Tripartite    promotional    assistance 

2(e),  amended  Clayton  Act.  programs — Recipe   racks   and   a 

Released:  August  2,  1966.  jigsaw  puzzle  with  trading  stamps 

as  prize  involved. 

In  advisory  opinions  announced  today  by  the  Federal  Trade  Commission, 
two  promotional  assistance  programs  devised  by  third  parties  for  grocery 
retailers  and  suppliers  have  been  approved  if  the  proposed  plans  are  imple- 
mented as  represented. 

Under  the  one  plan,  an  independent  promoter  would  supply  food  retailers 
with  racks  in  which  to  display  recipe  cards  and  uniformly  pay  the  retailer 
for  providing  space  for  each  rack  used.  Manufacturer-suppliers  ( 1 )  would 
furnish  participating  customers  with  cards — containing  recipes  calling  for 
the  use  of  the  manufacturer's  product  and  a  picture  of  the  finished  recipe 
item  or  of  the  manufacturer's  product — on  a  proportionally  equal  basis  re- 
lated to  the  retailer's  volume  of  sales  of  the  product,  (2)  pay  the  promoter 
for  the  cards  at  a  per-card-supplied  rate,  and  (3)  offer  the  plan  to  each 
customer  by  means  necessary  to  insure  complete  notification  of  the  plan  to 
all  competing  customers.  After  each  initial  distribution,  retailers  would  re- 
ceive as  many  addidonal  cards  as  requested  up  to  1,000  per  month  per 
product. 

The  other  plan,  proposed  by  a  separate  promoter,  would  utilize  a  varia- 
tion of  the  "jigsaw  puzzle."  Each  time  a  shopper  would  pass  the  check-out 
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stand  (no  purchase  would  be  required)  of  a  participating  grocery  retailer, 
she  would  receive  a  card  from  which  four  assorted  pieces  of  a  reproduction  of 
a  la;bel  could  be  removed.  Upon  collecting  pieces  necessary  to  form  a  complete 
facsimile  of  either  a  private  or  name  brand  label,  she  would  be  awarded  a 
prize  of  trading  stamps,  cash  or  merchandise.  In  each  eight-week  period 
the  plan  would  be  in  operation,  eight  different  products  will  be  involved, 
six  of  which  will  be  name  brands  of  participating  suppliers  and  two  private 
labels  selected  by  participating  retailers.  If  the  retailer  does  not  have  private 
labels  to  enter  in  the  program,  his  cost  will  be  reduced  on  a  pro-rata  basis 
or  he  may  select  eight  name  brand  products  and  pay  the  regular  price  which 
will  be  the  same  to  each  retailer  or  supplier  per  product  per  1,000  cards  (the 
cost  of  the  program  will  be  defrayed  out  of  this  charge) .  Each  retailer  will 
receive  the  same  in-store  displays  and  advertising  material  and  each  supplier 
will  have  his  product  pictured  on  each  give-away  card.  Necessary  notification 
of  the  proposed  plan  will  be  given,  and  all  competing  retailers  will  be  afforded 
the  opportunity  to  participate. 

The  Commission  pointed  out  to  the  promoters  that  "it  remains  the  sup- 
plier's responsibility  to  assure  that  in  fact  the  retailers  who  compete  with  one 
another  are  dealt  with  on  proportionally  equal  terms."  If  the  plans  are  im- 
plemented in  such  a  manner,  they  "would  appear  to  satisfy  the  supplier's 
obligation  of  proportionally  equal  treatment  and  the  suppliers  participat- 
ing .  ,  .  would  not  thereby  violate  any  Commission  administered  laws." 

In  reaching  this  conclusion,  the  Commission  advised  that  it  had  relied 
particularly  upon  the  below-described  three  representations  by  the  promoters 
as  to  the  manner  in  which  the  plans  will  be  implemented. 

In  each  of  the  two  promotions,  the  requesting  party  informed  the  Com- 
mission that : 

( 1 )  All  competing  retailers  would  be  notified  of  their  right  to  par- 
ticipate in  the  plan ;  and 

(2)  The  plan  would  be  made  available  to  all  competing  retailers 
and  offered  to  those  located  on  the  periphery  of  a  given  marketing  area 
who  compete  with  the  participating  retailers. 

The  third  representation  relied  upon  by  the  Commission  in  the  respective 
matters  was  that : 

(Puzzle  promotion)  A  reduction  in  cost  or  alternative  choice  of  either 
name  brand  products  would  be  provided  participating  retailers  unable 
to  enter  two  brand  labels  in  the  plan. 

(Recipe  card  promotion)  Small  retailers  who,  for  space  or  other 
reasons,  cannot  utilize  the  larger  racks  but  wish  recipe  cards  featuring 
one  or  two  profitable  items,  will  be  provided  with  a  "snap-on"  shelf  rack 
for  this  purpose. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 
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Advisory  Opinion  Digest  No.  78 

Statute  Involved:   Section  5,  Disapproval  of  merchandising  plan 

Federal  Trade  Commission  Act.  involving  lottery. 

Released:   August  2,  1966. 

A  retailer  has  been  advised  by  the  Federal  Trade  Commission  that  its 
proposed  weekly  drawings  for  portable  radio-phonographs  would  be  an 
unlawful  lottery. 

Participants  would  be  required  to  pay  two  dollars  a  week  for  twenty 
weeks.  The  winner  each  week  will  be  awarded  a  radio  and  will  not  be  re- 
quired to  make  any  further  payments.  The  participants  who  do  not  win  will 
each  receive  a  radio-phonograph  at  the  end  of  the  twenty  weeks  for  which 
they  would  have  then  paid  forty  dollars.  The  retailer  advised  that  it  regu- 
larly sells  these  instruments  for  forty  dollars. 

This  proposal,  the  FTC's  advisory  opinion  stated,  "would  constitute  a 
scheme  to  sell  merchandise  by  means  of  a  lottery  or  game  of  chance,  a  sales 
device  long  held  to  be  illegal  under  laws  administered  by  this  agency.  The 
mere  fact  that  each  participant  receives  a  thing  of  value  for  his  contribution 
does  not  negate  the  existence  of  a  lottery  nor  change  the  plan's  essential 
nature  as  an  appeal  to  the  public's  gambling  instincts.  Clearly,  the  partici- 
pants in  this  drawing  would  be  motivated  by  the  chance  of  receiving  some- 
thing of  more  value  than  the  amount  they  contributed.  Hence,  the  nature 
of  the  appeal  is  unmistakable." 

Advisory  Opinion  Digest  No.  79 

Statute  Involved:   Section  5,  Rejection  of  deceptive  firm  name 

Federal  Trade  Commission  Act.  for  skip-tracing  operation. 

Released:  August  6,  1966. 

The  Federal  Trade  Commisison  has  rejected  a  proposal  by  a  de'ot  collec- 
tion concern  to  send  out  skip-tracing  material  under  a  firm  name  such  as 
Missing  Heirs,  Inc.,  requesting  delinquent  debtors  to  contact  the  company 
on  a  matter  of  importance  and  furnish  information  concerning  jobs, 
addresses,  etc. 

Advising  that  "this  proposal  would  be  clearly  illegal  under  previous 
Commission  and  court  decisions  dealing  with  skip-tracing  practices,"  the 
Commission  pointed  out  that  its  first  "case  involving  a  skip-tracing  device 
was  decided  in  1943  and  dealt  with  an  identical  subterfuge  to  that  here 
proposed,  that  is  the  attempt  to  decive  debtors  into  believing  they  were 
being  contacted  in  connection  with  the  settlement  of  estates.  No  mater  what 
the  device  employed,  and  there  have  been  many  down  through  the  years, 
the  law  has  set  its  stamp  against  this  type  of  deception." 
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Consequently,  the  advisory  opinion  continued,  the  FTC  "cannot  approve 
the  use  of  any  representations  or  trade  names  which  would  have  the  effect 
of  deceiving  others  as  to  the  true  nature  of  your  activity  or  which  fail  to 
reveal  that  the  purpose  for  which  the  representations  are  made  or  the 
information  requested  is  that  of  obtaining  information  concerning  delinquent 
debtors." 

Advisory  Opinion  Digest  No.  80 

Statute  Involved:  Section  5,  Federal        By-law  prohibiting  certain   adver- 
Trade  Commission  Act.  tising  claims  by  members  of  trade 

Released:  August 6, 1966.  association. 

The  Federal  Trade  Commission  has  informed  a  trade  association  that 
it  cannot  give  its  approval  to  a  proposed  amendment  to  the  association's  by- 
laws which  prohibit  a  member  from  advertising  that  its  service  is  faster 
and  better  in  other  towns  than  that  of  members  who  actually  are  in  business 
in  these  towns. 

The  Commission  said  in  its  advisory  opinion  that  "the  adoption  of  this 
proposal  would  be  highly  questionable  under  the  antitrust  laws  for  the  reason 
that  advertising  is  an  element  or  form  of  competition  and  any  agreement 
among  competitors  to  refrain  from  legitimate  and  truthful  advertising  re- 
stricts competition. 

"If  .  .  .  [an  industry  member]  wishing  to  compete  in  another  city  is 
denied  the  right  to  advertise  that  despite  his  geographical  disadvantage  he 
can  furnish  faster  and  better  service  than  his  local  competitors,  assuming  the 
representation  to  be  truthful,  he  is  to  that  extent  denied  the  right  to  compete 
effectively  and  local  .  .  .  [industry  members]  are  thus  insulted  from  outside 
competition. 

"If  competition  in  an  industry  is  to  survive,  the  members  must  be  left  free 
to  exploit  in  a  lawful  manner  such  advantages  as  they  actually  possess.  Con- 
sequently, the  proposed  amendment  to  the  Association's  by-laws  cannot 
receive  Commission  approval." 

Advisory  Opinion  Digest  No.  81 

Statute  Involved :  Section  5,  Federal         Advertising  a  "10  day  trial"  satisfac- 

Trade  Commission  Act.  tion  guarantee. 

Released:  August  12, 1966. 

In  an  advisory  opinion  announced  today  the  Federal  Trade  Commission 
gave  qualified  approval  to  the  proposal  by  a  marketer  of  a  facial  cream  to 
advertise  a  "10  day  trial"  satisfaction  guarantee. 
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Its  approval,  the  Commission  said,  "is  based  upon  the  assumption  that 
there  are  no  material  limitations  or  conditions  whatsoever  attached  to  the 
guarantee.  If  there  are  any  such  conditions  or  limitations,  they  must  be 
disclosed." 

Advisory  Opinion  Digest  No.  82 

Statute  Involved :  Section  5,  Federal        Disapproval  of   the   marking   "US 
Trade  Commission  Act.  Made"  for  items  with  substantial 

Released :  August  12, 1966.  imported  components. 

A  Federal  Trade  Commission  advisory  opinion  made  public  today  dis- 
approved the  marking  "US  Made"  for  two  electric  devices,  one  consisting  of 
an  imported  motor  assembled  with  an  American-made  casing  and  cord, 
and  the  other  of  which  both  the  motor  and  the  cord  are  domestic. 

The  Commission  stated  that  "it  would  be  improper  to  label  either  of  the 
finished  products  as  'US  Made'  because  this  would  constitute  an  affirmative 
representation  that  the  entire  product  was  of  domestic  origin,  when  in  fact  a 
substantial  part  thereof  was  imported." 

Advisory  Opinion  Digest  No.  83 

Statute  Involved:  Sections, Federal        Impropriety    of    labeling    foreign- 
Trade  Commission  Act.  made  machine   with   American- 
Released:  August  19, 1966.  made  parts  added  to  it  as  "Made 

in  U.S.A." 

The  Federal  Trade  Commission  has  advised  an  American  manufacturer 
that  a  machine  made  in  a  foreign  country  with  certain  American-made  parts 
added  to  it  by  the  domestic  manufacturer  may  not  be  labeled  "Made 
in  U.S.A." 

The  Commission  said  that  it  would  be  "improper  to  label  the  machine  in 
question  as  'Made  in  U.S.A.'  because  this  would  constitute  an  affirmative 
representation  that  the  entire  machine  was  of  domestic  origin,  when  in 
fact  a  substantial  part  thereof  was  imported." 

Advisory  Opinion  Digest  No.  84 

Statute  Involved :  Section  5,  Federal         Proper  Labeling  of  rebuilt  fuses. 

Trade  Commission  Act. 
Released:  August  19, 1966. 

The  Federal  Trade  Commission  today  made  public  an  advisory  opinion 
concerning  the  proper  labeling  of  rebuilt  fuses  to  be  used  by  public  utilities 
and  commercial  consumers  of  electricity. 
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The  requesting  company  inquired  as  to  whether  it  will  be  necessary  to 
label  a  fuse  "rebuilt"  or  "remanufactured"  if  it  is  broken  down  to  its  smallest 
components  and  all  parts  that  are  used  are  inspected  to  meet  new  parts 
standards. 

Advising  that  the  concern's  "rebuilt  fuses  would  have  to  be  labeled  as 
such,"  the  Commission  cited  its  frequent  holding,  "in  connection  with  a 
variety  of  products,  that  in  the  absence  of  an  adequate  disclosure  to  the  con- 
trary, merchandise  which  resembles  and  has  the  appearance  of  merchandise 
composed  of  new  materials  but  which  is,  in  fact,  composed  of  reclaimed  ma- 
terials, will  be  regarded  by  purchasers  as  being  entirely  new  and  that  a  sub- 
stantial segment  of  the  consuming  public  has  a  preference  for  merchandise 
which  is  composed  of  new  and  unused  materials.  This  has  been  held  to  be 
so  without  regard  to  the  comparative  quality  of  the  new  and  rebuilt  products, 
for  in  such  matters  the  public  is  entitled  to  get  what  it  chooses  no  matter  what 
dictated  the  choice." 

Answering  other  questions  posed  by  the  company,  the  Commission  stated : 

All  "advertising  material  promoting  the  sale  of  these  fuses  should  also 
contain  a  disclosure  of  their  used  or  rebuilt  nature,  [but]  it  is  not  necessary, 
once  this  disclosure  is  clearly  and  conspicuously  made,  to  repeat  the  word 
over  and  over  again  even  where  technical  instructions  are  being  given.  Tech- 
nical instructions  for  the  use  of  these  fuses  are  not  ordinarily  part  of  the  ad- 
vertising designed  to  induce  customers  to  buy  and,  if  not,  there  would  be 
no  requirement  for  disclosure  in  the  instructions  as  distinguished  from 
advertising." 

"Generally  speaking,  *  *  *  the  disclosure  must  be  on  the  cartons,  in- 
voices and  in  advertising  literature,  as  well  as  on  the  fuses  themselves.  How- 
ever, the  disclosure  need  not  be  placed  on  the  fuses  themselves  if  you  can 
establish  that  the  disclosure  on  the  bags,  boxes  or  other  containers  is  such 
that  the  ultimate  purchasers,  at  the  point  of  sale,  are  informed  that  they 
are  rebuilt  fuses.  The  question  of  informing  the  ultimate  purchasers  here 
becomes  important  in  the  event  any  of  your  customers  also  resell  the  fuses  to 
others  under  circumstances  where  those  ultimate  purchasers  are  not  informed 
as  to  their  rebuilt  nature." 

Advisory  Opinion  Digest  No.  85 

Statute  Involved:   Section  5,  Fed-        Reference  service  for  members  of 

eral  Trade  Commission  Act.  trade  association. 

Released:  August 26, 1966. 

A  national  trade  association  has  been  advised  by  the  Federal  Trade  Com- 
mission that  its  proposed  reference  service  for  members  concerning  prob- 
lems encountered  by  them  would  not  be  unlawful  "so  long  as  the  program 
embraces  only  an  interchange  of  information  and  experience  among  mem- 
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bers  of  the  Association,  and  is  not  used  as  a  device  for  a  concerted  boycott 
of  particular  sellers." 

The  Association  stated  the  purpose  of  the  program  is  to  assist  its  members 
to  communicate  with  each  other  so  that  there  may  be  a  greater  availability 
of  the  knowledge  and  experience  acquired  by  them  on  materials  used  in  the 
industry.  Especially  of  interest  is  the  experience  of  members  with  materials 
that  have  been  newly  developed  and  the  properties  and  suitability  of  which 
are  not  yet  widely  known.  Under  the  reference  service  members  would  be 
invited  to  write  the  Association  advising  it  of  any  special  experience  or 
knowledge  they  have  had  with  materials,  either  favorable  or  unfavorable. 

Advisory  Opinion  Digest  No.  86 

Statute  Involved:    Section  5,  Fed-        Merchandising    plan    involving    a 

eral  Trade  Commission  Act.  lottery  rejected. 

Released:  August 26, 1966. 

In  an  advisory  opinion  which  it  recently  issued,  the  Federal  Trade  Com- 
mission informed  a  retailer  that  his  proposed  sales  promotion  is  illegal 
because  it  involes  the  sale  of  merchandise  by  means  of  a  lottery  and  therefore 
is  an  unfair  method  of  competition  and  an  unfair  practice. 

The  retailer  planned  to  list  certain  selected  items  with  the  local  bank. 
After  the  customer  makes  his  regular  purchase  at  the  retail  store,  he  checks 
with  the  bank,  and  if  that  particular  item  is  listed  with  the  bank,  the  customer 
is  entitled  to  keep  the  merchandise  without  charge.  On  the  other  hand, 
if  the  item  is  not  listed  at  the  bank,  the  purchaser  must  pay  the  regular  price 
for  it. 

In  reaching  its  conclusion  that  the  plan  was  illegal,  the  Commission  rea- 
soned that  "the  mere  fact  that  a  purchaser  receives  a  thing  of  value  for  his 
contribution  does  not  negate  the  existence  of  a  lottery." 

Advisory  Opinion  Digest  No.  87 

Statute  Involved :    Section  5,  Fed-        Merchandising  plan  involving  a  lot- 

eral  Trade  Commission  Act.  tery  rejected. 

Released:  September  2,  1966. 

The  Commission  issued  an  advisory  opinion  today  in  which  it  disapproved 
a  silverware  manufacturer's  plan  because  it  involved  the  sale  of  merchandise 
by  means  of  a  lottery. 

Under  the  terms  of  the  proposed  plan,  advertisements  will  be  published  in- 
viting the  reader  to  complete  a  contest  entry  form  specifying  his  preference 
among  certain  flatware  featured  therein,  together  with  his  name  and  address. 
The  reader  will  be  invited  to  leave  said  form  with  the  manufacturer's  dealer. 
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or,  in  lieu  of  using  the  form  featured  in  the  advertisement,  he  can  obtain  the 
same  form  at  his  dealer  or  print  the  same  information  on  a  blank  piece  of 
paper  and  leave  it  with  the  dealer.  At  the  conclusion  of  the  contest,  each 
dealer  will  draw  the  name  of  one  contestant  who  will  receive  a  free  4-piece 
place  setting  in  the  pattern  specified  on  his  entry  form. 

There  is  absolutely  no  requirement  on  the  part  of  any  participant  or  winner 
to  purchase  or  promise  to  purchase  any  merchandise.  However,  the  rules 
further  provide  that  if  the  winner  purchased  other  settings  in  his  particular 
pattern  during  the  period  of  the  contest,  the  dealer  will  donate  additional 
pieces  in  that  pattern  equivalent  in  retail  to  those  purchased. 

In  its  advisory  opinion,  the  Commission  took  the  position  that  "the  portion 
of  the  plan  which  awards  a  4-piece  place  setting  to  the  winner  is 
unobjectionable." 

"However,"  the  Commission  added,  "the  matching  provision  on  the  part 
of  the  dealer  creates  the  element  of  consideration  on  the  part  of  participants 
and  therefore  constitutes  the  sale  of  merchandise  by  means  of  a  lottery  or  by 
means  of  a  chance  or  gaming  device  contrary  to  the  provisions  of  Sec.  5  of 
the  FTC  Act.  As  a  result,  the  Commission  cannot  give  its  approval  to  this 
aspect  of  your  proposed  plan  in  its  present  form." 

Advisory  Opinion  Digest  No.  88 

Statute    Involved:     Sections    2(d)  Tripartite    promotional    assistance 

and  2(e),  amended  Clayton  Act.  plan  set  up  by  radio  station  and 

Released:   September  14,  1966.  financed  by  participating  retailers 

and  their  suppliers. 

A  radio  station  has  been  advised  by  the  Federal  Trade  Commission  that 
its  proposed  three-party  promotional  plan  as  originally  presented  would  be 
unlawful  because  it  would  not  be  available  to  all  competing  customers  in  a 
practical  business  sense,  but  that  subsequent  revisions  in  the  basic  plan, 
coupled  with  the  addition  of  an  alternative  plan,  now  bring  the  basic  plan 
within  the  requirements  of  functional  availability.  However,  the  revised 
plan  contains  one  defect  vv'hich  will  be  discussed  later,  and  which  will  require 
correction  before  Commission  approval  can  be  given. 

The  proposal  involves  the  furnishing  of  background  music  and  in-store 
commercial  announcements  to  retail  establishments.  The  radio  station  would 
install,  without  cost,  the  necessary  receiving  equipment  in  each  participating 
retail  store.  The  products  advertised  will  be  limited  primarily  to  grocery 
store  items.  Each  store  would  pay  a  fixed  amount  for  the  background  inusic, 
depending  upon  the  number  of  speakers  (one  speaker  for  every  600  square 
feet  of  floor  space) .  The  value  of  the  in-store  message  to  the  participating 
supplier  will  be  measured  and  paid  for  on  the  basis  of  the  total  number  of 
persons  exposed  to  the  in-store  commercials  at  a  fixed  rate  per  thousand 
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estimated  weekly  transactions.  As  originally  submitted,  no  alternative  plan 
or  plans  would  be  offered. 

In  its  first  advisory  opinion,  the  Commission  said  that  the  legality  of  the 
proposed  plan  raised  the  following  two  questions:  (1)  Did  it  meet  the 
requirement  of  functional  availability  since  there  was  no  provision  for  an 
alternative  plan  or  plans?  (2)  Did  it  provide  for  payments  to  all  competing 
purchasers  on  proportionally  equal  terms  if  the  method  of  payment  for  the 
in-store  commercials  is  based  upon  the  number  of  customers  who  are  exposed 
to  said  commercials? 

With  respect  to  the  first  question,  the  Commission  noted  that  a  promo- 
tional plan  must  be  within  the  reach  of  all  competing  customers  of  the 
supplier  in  a  practical  business  sense,  otherwise  it  does  not  comply  with  the 
requirement  of  functional  availability.  After  having  examined  the  plan,  the 
Commission  concluded  it  would  not  be  available  to  all  competing  customers 
in  a  practical  business  sense  for  a  variety  of  reasons. 

"In  the  first  place,"  the  Commission  said,  "retail  outlets  such  as  drug  and 
department  stores  which  may  carry  some  food  products  but  which  may  also 
carry  a  variety  of  other  products  may  find  it  impractical  to  participate  in  the 
plan,  since  due  to  the  layout  of  these  stores,  the  broadcasting  of  commercials 
limited  primarily  to  food  products,  may  interfere  with  their  sales  of  other 
products.  Second,  retailers  who  already  have  existing  contracts  for  back- 
ground music  from  other  sources  would  find  it  difficult,  if  not  impossible, 
to  operate  under  the  proposed  plan.  Third,  those  food  stores  which  do  not 
carry  all  participating  brands  could  not  be  expected  to  broadcast  in-store 
commercials  promoting  the  sale  of  products  which  they  do  not  stock  and 
which  may  be  carried  by  their  competitors.  We  have  doubts  that  the  alter- 
nate solution  offered  under  the  plan  would  resolve  these  difficuldes.  In  the 
first  place,  an  assumption  of  contracts  of  competitors  by  the  radio  station 
under  the  circumstances  might  raise  other  antitrust  problems.  Second,  al- 
though the  proposed  plan  provides  that  any  store  may  discontinue  the  plan 
at  the  end  of  the  first  year  without  any  obligation  for  outstanding  charges 
if  the  credits  earned  for  in-store  commercials  do  not  offset  music  and  speaker 
charges,  this  provision  would  in  no  way  eliminate  possible  discrimination 
against  such  stores  during  subsequent  years." 

The  Commission  was  of  the  opinion  that  the  foregoing  examples  "clearly 
demonstrate  that  the  basic  plan  would  not  be  available  in  a  practical  busi- 
ness sense  to  a  substantial  number  of  competing  retailers  and  therefore  would 
not  meet  the  requirements  of  functional  availability."  Under  these  circum- 
stances, and  in  the  absence  of  an  alternative  plan  or  plans  for  those  who 
cannot  use  the  basic  plan,  the  Commission  concluded  that  the  proposed 
plan,  if  enacted,  would  not  be  in  conformity  with  the  requirements  of  Sec- 
tions 2(d)  and  (e)  of  the  Robinson-Patman  Act.  It  cited  with  approval  the 
following  portion  of  its  announcement  of  September  21,  1965,  setting  forth 
certain  guidelines  for  three-party  promotional  assistance  plans: 
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"...  a  reasonable  alternative  means  of  participation  must  be  included 
in  such  plans  for  eligible  customers  who  are  unable  to  use  the  basic 
plan." 

Having  concluded  in  its  original  opinion  that  the  proposed  plan  does  not 
meet  the  test  of  functional  availability,  the  Commission  did  not  find  it 
necessary  to  discuss  or  reach  a  conclusion  with  respect  to  the  second  question 
presented  by  the  request  as  to  whether  the  method  of  payment  for  the  in- 
store  commercials,  which  is  to  be  based  upon  the  number  of  customers 
exposed  to  said  commercials,  meets  the  requirement  of  proportionality. 

Shortly  after  the  Commission  issued  its  original  opinion,  counsel  for  the 
requesting  party  filed  an  amendment  to  the  original  plan.  The  amended  plan 
made  provision  for  an  alternative  plan  for  those  who  could  not  use  the  basic 
plan,  and  also  made  certain  revisions  in  the  basic  plan. 

Revisions  of  the  basic  plan  provide  for  the  installation  of  broadcast  equip- 
ment in  drug  and  department  stores  in  such  a  manner  that  the  in-store  com- 
mercials will  not  interfere  with  the  sale  of  other  products.  Retailers  who 
presently  subscribe  to  background  music  from  other  sources  may  have  equip- 
ment installed  by  the  requesting  party,  without  cost,  which  would  permit 
interruption  of  the  music  by  spot  announcements  (alternative  plan  1). 
Retailers  who  do  not  carry  all  products  sponsored  under  the  plan  can  have 
in-store  announcements  which  merely  urge  customers  to  buy  those  products 
identified  by  the  sponsor's  marker,  rather  than  promoting  specific  brands 
(alternative  plan  2) .  A  third  alternative  plan  has  also  been  proposed  under 
which  the  facilities  of  retail  stores  will  be  provided  with  promotional  and 
advertising  service  at  the  point-of-sale  of  the  sponsor's  products. 

Under  both  the  basic  plan  and  the  alternative  plans,  the  value  of  the 
services  performed  by  the  retailers  for  the  participating  supplier  will  be 
measured  and  paid  for  on  the  basis  of  the  total  number  of  persons  exposed  to 
the  in-store  commercials  and  point-of-sale  material  at  a  fixed  rate  per 
thousand  estimated  weekly  transactions. 

After  having  reviewed  the  plans  as  now  proposed,  the  Commission  was  of 
the  opinion  that  the  basic  plan  now  meets  the  requirement  of  functional 
availability.  The  Commission  was  also  of  the  opinion  that  under  the 
circumstances  of  the  intended  use  of  this  plan,  the  proposed  method  of  pay- 
ment for  the  in-store  commercials  and  point-of-sale  advertising,  which  is  to 
be  based  upon  the  number  of  consumers  exposed  to  said  advertising,  meets 
the  requirement  of  proportionality  under  Sec.  2  (d)  and  (e)  of  the  Robinson- 
Patman  Act. 

Insofar  as  using  the  number  of  consumers  exposed  to  the  commercials  as 
the  standard  for  measuring  payments  to  retailers,  the  Commission  felt  that 
this  method  accords  with  the  value  of  the  service  to  the  supplier  and  in  the 
long  run  will  probably  correspond  fairly  closely  to  the  amount  of  purchases 
of  the  supplier's  product.  One  reason  for  this  is  that  suppliers  probably  will 
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not  join  the  plan  or  stay  with  it  if  they  find  they  are  making  payments  to 
stores  without  any  corresponding  increase  in  their  volume  of  sales  by  those 
stores.  Therefore,  under  these  circumstances  the  Commission  felt  it  was  rea- 
sonable to  permit  proportionalization  to  be  based  on  the  estimated  number 
of  customers,  particularly  where,  as  in  this  case,  the  measure  for  estimating 
the  number  of  customers  is  weighted  in  favor  of  the  smaller  stores. 

The  Commission,  however,  was  of  the  opinion  that  the  proposed  plan  must 
be  rejected  because  the  rate  of  payment  under  the  alternative  plans  is  one- 
half  the  amount  paid  under  the  basic  plan  and  is  therefore  clearly  not  pro- 
portionally equal  to  the  payments  to  be  made  under  the  basic  plan.  The 
Commission  feels  that  such  discriminatory  payment  provisions  cannot  be 
justified  on  the  ground  that  the  services  rendered  under  the  basic  plan  may 
be  more  valuable  to  the  supplier.  In  a  typical  case  under  the  basic  plan,  a  store 
with  20  speakers  would  clear  approximately  $65  per  month  over  and  above 
the  amount  it  would  pay  for  music  charges,  whereas  an  equivalent  size  store 
utilizing  the  alternative  plan  would  clear  approximately  $5.  Thus,  if  a  sup- 
plier were  to  furnish  free  music  to  one  store  and  not  to  its  competitor,  it  would 
be  clear  that  Sec.  2(e)  would  be  violated;  the  discrimination  herein  would 
be  equally  unlawful.  The  Commission  felt,  therefore,  that  this  substantial 
disparity  in  payments  must  be  eliminated  before  the  plan  can  be  approved. 
If  this  is  done,  the  Commission  would  give  its  approval  to  the  plan. 

Advisory  Opinion  Digest  No.  89 

Statute    Involved:     Sections    2(d)         Tripartite    promotional    assistance 
and  2(e),  amended  Clayton  Act.  program  involving  receipes  show- 

Released:  September  14,  1966.  ing  products  of  participating  sup- 

pliers. 

The  Commission  announced  today  it  has  approved,  with  qualification,  the 
use  of  a  tripartite  recipe  plan  promoting  the  sale  of  food  products. 

Under  the  terms  of  the  proposed  plan,  recipes  will  be  supplied  without 
charge  to  all  food  stores  in  a  given  marketing  area  for  free  distribution  to 
the  stores'  customers.  Each  store  which  participates  in  the  plan  will  have 
its  name  imprinted  on  the  recipe  card,  together  with  the  names  of  the  par- 
ticipating food  suppliers  and  their  products.  Availability  of  the  plan  will  be 
publicized  in  a  monthly  trade  magazine. 

No  money  will  be  paid  to  retail  stores  which  participate  in  the  plan, 
and  it  will  be  supported  solely  on  the  basis  of  the  sale  of  advertising  to 
various  food  suppliers  who  will  pay  a  certain  fee  per  1,000  recipe  cards  to 
the  promoter  of  the  plan.  The  promoter  will  in  turn  have  the  recipe  cards 
printed  and  distributed  to  the  participating  retailers. 

In  its  opinion  the  Commission  said  that  Sec.  2(e)  of  the  Robinson-Pat- 
man  Act  "requires  a  supplier  to  treat  all  of  his  competing  customers  on  a 
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nondiscriminatory  basis,  which  means  that  if  the  supplier  furnishes  promo- 
tional assistance  to  one  customer  he  must  make  that  assistance  available  on 
proportionally  equal  terms  to  all  competing  customers."  The  Commission 
also  pointed  out  that  the  courts  have  affirmed  the  principle  that  a  "supplier 
must  comply  with  this  provision  of  the  law  [Sec.  2(e)  of  the  R-P  Act]  irre- 
spective of  whether  the  promotional  assistance  is  furnished  to  the  retailer 
directly  or  through  an  intermediary." 

In  giving  its  qualified  approval  to  the  proposed  plan,  the  Commission  said 
that  the  following  conditions  must  be  met : 

1.  All  competing  retailers  must  in  fact  be  notified  of  their  right  to 
participate  in  the  proposed  plan.  (The  Commission  did  not  pass  upon 
the  adequacy  of  the  proposed  means  of  notification  because  it  did  not 
have  the  facts  upon  which  to  base  a  judgment. ) 

2.  The  plan  will  be  offered  to  all  competing  retailers.  This  means  that 
some  retailers  who,  geographically,  are  not  in  a  given  marketing  area 
must  be  offered  the  plan  if  they  are  on  the  periphery  of  that  marketing 
area  and  in  fact  compete  with  the  favored  retailers. 

3.  The  plan  will  be  made  available  to  all  competing  retailers  ir- 
respective of  their  functional  classification.  Thus,  nonfood  stores  which 
handle  food  items  sold  in  grocery  stores  must  also  be  accorded  the  same 
opportunity  to  participate  in  any  promotional  assistance  given  by  the 
food  suppliers  to  competing  grocery  outlets. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  90 

Statute    Involved:     Section    2(d),        Publisher's   promotional    assistance 

amended  Clayton  Act.  program  approved. 

Released:  September  21, 1966. 

The  Commission  recently  advised  the  publisher  of  a  monthly  magazine 
that  implementation  of  the  promotional  assistance  plan  outlined  below 
would  not  result  in  violation  of  Commission  administered  law. 

Under  the  plan,  a  notice  would  be  printed  quarterly  on  the  cover  of  the 
magazine  calling  attention  to  the  page  in  that  issue  on  which  the  payment 
and  the  essentials  of  the  retailers'  service  obligations  would  be  set  forth  in 
an  item  in  the  same  size  type  as  the  magazine's  textual  material.  The  item 
would  also  reflect  that  the  retailer  must  write  to  the  magazine  distributor  to 
obtain  a  copy  of  the  Agreement  containing  full  details.  A  retailer  would 
obtain  quarterly  payments  of  10%  of  the  cover  price  of  copies  sold  after 
certifying  to  the  distributor  that  he — the  retailer — had  complied  with  the 
terms  of  the  Agreement.  The  Agreement  requires  display  of  the  magazine 
full  cover  flat  or  full  cover  prominent  position  on  the  principal  magazine 
rack  or  full  cover  vertical  in  a  rack  at  each  checkout  counter  for  the  entire 
sales  period  of  an  issue. 
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Advisory  Opinion  Digest  No.  91 

Statute  Involved :  Section  2,  Export        Export  trade  association  member- 
Trade  Act.  ship  eligibility. 
Released:  September 21, 1966. 

In  an  advisory  opinion  made  public  today,  the  Federal  Trade  Commission 
stated  that  an  export  trade  association  loses  its  statutory  exemption  from 
the  antitrust  laws  if  domestic  prices  are  artificially  or  intentionally  raised  or 
lowered  by  the  foreign  operations  of  members  with  both  foreign  and  domestic 
plants. 

The  Webb-Pomerene  Act  authorizes  American  exporters  to  engage  col- 
lectively in  foreign  trade  through  cooperatively  organized  trade  association 
registered  with  the  FTC  and  subject  to  its  supervision.  The  statute  qualifiedly 
exempts  such  associations  from  the  antitrust  laws  in  joint  foreign  trade  ven- 
tures. For  example,  they  may  fix  prices  and  quotas,  pool  products  for  ship- 
ment, and  establish  terms  and  conditions  of  sales  to  foreign  markets. 

The  requesting  association  said  that  certain  American  companies  have 
both  foreign  and  domestic  plants  producing  the  product  involved,  and  asked 
whether  a  Webb-Pomerene  association  might  include  such  companies  as 
members  if  the  membership  only  discuss  the  price  of  their  exports  from  their 
domestic  plants. 

The  Commission's  advisory  opinion  noted  that  some  of  these  American- 
owned  foreign  plants  "are  shipping  a  substantial  proportion  of  their  output 
into  the  United  States  and  are  supplying  a  substantial  share  of  the  domestic 
consumption  *  *  *.  Although  it  has  been  held  that  members  of  Webb- 
Pomerene  associations  may  own  plants  located  outside  the  United  States, 
the  use  of  such  plants  to  supply  the  domestic  market  raises  a  possibility  that 
domestic  prices  may  be  intentionally  or  artificially  enhanced  or  depressed  in 
contravention  of  the  Webb-Pomerene  Act." 

In  short,  the  Commission  advised,  "while  membership  in  a  Webb-Pom- 
erene association  by  firms  owning  foreign  establishments  is  permissible  the 
statutory  exemption  enjoyed  by  the  association  is  lost  if  artificial  or  inten- 
tional enhancement  or  depression  of  domestic  prices  is  in  any  way  trace- 
able to  the  foreign  operation  of  member  firms." 

Advisory  Opinion  Digest  No.  92 

Statute    Involved:     Section    2(e),        Tripartite    promotional    assistance 
amended  Clayton  Act.  cooperative  advertising  program. 

Released:   October  13,  1966. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  concern- 
ing a  proposal  by  an  advertising  agency  to  solicit  suppliers  of  products  sold 
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in  drug  stores  to  permit  the  agency  to  place  some  of  their  money  for  ad- 
vertising in  one  trade  area.  Suppliers  were  to  be  charged  at  the  rate  of  $3.00 
per  each  store  wliich  agrees  to  participate.  The  agency  will  notify  all  drug 
stores  in  the  area  that,  for  example,  supplier  A  wants  to  participate  in  the 
plan  and  ask  each  store  to  mark  a  self-addressed  card  as  to  whether  they 
either  displayed  the  item  and /or  if  they  would  purchase  additional  products 
either  for  the  display  or  in  anticipation  of  the  advertising  campaign  of  that 
product.  If  700  stores  return  the  card  as  evidence  of  their  in-store  coopera- 
tion, the  supplier  would  then  pay  the  agency  $2,100.00  at  the  rate  of  $3.00 
per  store.  The  agency  will  then  take  this  sum  and  place  the  money  in  an 
advertising  campaign  for  the  supplier.  In  return  for  the  pharmacists'  co- 
operation, the  agency  will  tag  each  supplier's  advertising  with  "this  product 
available  at  your  local  pharmacy."  No  specific  names  will  be  mentioned. 

Although  each  supplier's  advertising  will  be  run  separately  and  there  will 
be  no  joint  advertising,  each  will  be  able  to  buy  advertising  under  discounts 
earned  from  collective  buying  of  space  under  the  contract  for  all  participat- 
ing suppliers.  There  will  be  no  payment  to  any  individual  druggist  or  asso- 
ciation of  druggists.  Payments  to  the  agency  will  be  by  the  media  in  the  form 
of  agency  commissions.  Further,  none  of  the  advertisements  to  be  published 
will  contain  selling  prices  for  any  of  the  products  featured  therein. 

The  plan  was  subsequently  amended  so  that  the  oflfer  would  be  extended 
to  all  competing  retailers  of  the  products  advertised  instead  of  just  to  drug 
stores.  However,  the  agency  advised  that  it  had  already  received  negative 
answers  from  a  number  of  food  chains  and  other  retailers  and,  consequently, 
it  proposed  to  leave  the  tag  reading  as  above,  but  that  if  any  of  the  others 
subsequently  indicated  they  would  like  to  participate,  the  tag  would  be 
amended  to  read  "available  at  your  local  pharmacy  and  grocery  store"  or 
"variety  store"  as  the  case  may  be.  All  of  these  stores  will  continue  to  be 
notified  periodically. 

The  Commission  advised  that  while  no  specific  customer  will  be  named 
in  the  proposed  advertisements,  the  fact  that  a  class  of  customers  will  be 
specified,  namely,  pharmacies,  means  that  the  principles  of  Section  2(e)  of 
the  Robinson-Patman  Act  apply  and  each  supplier  would  owe  a  duty  to 
make  his  proposal  available  on  proportionally  equal  terms  to  all  of  their 
competing  customers.  The  Commission  further  advised  that  it  appeared 
the  agency  proposed  to  operate  the  plan  in  such  manner  as  to  meet  the 
test  of  that  Section,  assuming,  of  course,  that  all  competing  retailers  will  be 
notified  of  the  availability  of  the  plan  and  offered  an  opportunity  to  partici- 
pate and  that  the  tag  will  be  changed  in  an  appropriate  manner  if  other  than 
pharmacies  evidence  an  interest. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 
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Advisory  Opinion  Digest  No.  93 

Statute  Involved:   Section  5,  Fed-         Newspaper  right  to  reject  advertis- 

eral  Trade  Commission  Act.  ing. 

Released:  October  13,  1966. 

The  Commission  was  requested  to  render  an  advisory  opinion  with  respect 
to  the  right  of  a  newspaper  to  reject  advertising  which  it  regarded  as  false 
and  misleading.  While  the  question  propounded  involved  the  right  of  the 
paper  to  reject  an  advertisement  by  an  automobile  dealer  which  impliedly 
represented  that  a  used  car  in  its  stock  was  a  repossession  when  it  was  not, 
the  Commission  noted  that  the  question  presented  went  far  beyond  the  fate 
of  the  particular  advertisement  and  involved  the  basic  question  of  whether 
or  not  a  newspaper  has  the  right  under  the  antitrust  laws  to  reject  advertise- 
ments which  are  submitted  to  it  for  publication. 

The  Commission  further  noted  the  fact  that  the  newspaper,  which  is 
in  open  competition  with  other  newspapers  in  the  same  area,  is  acting  in 
accord  with  the  exercise  of  its  own  independent  judgment  and  not  in  con- 
cert with  others  in  proposing  to  reject  the  particular  advertisement. 

Under  these  circumstances,  the  Commission  advised  that  it  could  see  no 
objection  to  the  exercise  by  the  newspaper  of  its  right  to  refuse  to  accept  the 
advertisement. 

Advisory  Opinion  Digest  No.  94 

Statute  Involved:  Section  2(d)  and        Tripartite    promotional    assistance 
2(e),  amended  Clayton  Act.  program  with  basic  and  propor- 

Released:    October   18,    1966.  tionalized  alternative  plans. 

The  Commission  recently  issued  an  advisory  opinion  regarding  the  obli- 
gations of  a  supplier  in  offering  alternatives  to  his  basic  plan  for  providing 
promotional  assistance  to  his  competing,  retailer-customers  by  placing  ad- 
vertisements on  shopping  carts. 

The  requesting  party,  a  promoter,  had  a  basic  promotional  assistance 
plan  which  some  competing  retailer-customers  of  suppliers  participating  in 
the  plan  were  functionally  unable  to  use  because  the  retailer-customers  did 
not  have  or  use  shopping  carts.  The  plan  provided  that  such  competing  re- 
tailer-customers were  to  be  offered  a  reasonably  usable  alternative  way  of 
obtaining  the  proportionally  equal  assistance  to  which  they  are  entitled 
under  the  provisions  of  Sections  2  (d)  and  (e)  of  the  Robinson-Pa tman 
amendment  to  the  Clayton  Act. 

The  question  presented  was  whether  a  retailer-customer,  whose  business 
operation  was  such  that  he  was  functionally  able  to  use  and  benefit  from 
the  basic — shopping  cart— plan  could  demand  the  alternative  form  of  as- 
sistance, if  he  so  desired. 
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In  its  opinion,  the  Commission  stated  that  whether  a  supplier's  promo- 
tional assistance  plans  are  reasonable  and  nondiscriminatory  in  their  appli- 
cation is  essentially  a  question  of  fact.  The  Commission  held  that  if  the 
retailer-customer  was  able,  in  fact,  to  use  and  benefit  from  the  basic  plan 
offered,  but  rejected  same,  the  supplier  need  not  offer  such  retailer-customer 
the  alternative  plan.  The  Commission  pointed  out  that  the  burden  of  proof 
on  this  issue  of  fact  as  it  may  arise  in  particular  cases  will  rest  upon  the  sup- 
plier. The  Commission  added  that  if  a  competing  retailer-customer  is  unable 
to  use  the  basic  plan,  because  of  the  nature  of  his  business  operation,  he 
must  be  offered  an  alternative  plan.  However,  if  he  rejects  the  alternative 
plan  for  reasons  of  his  own  and  said  plan  could  be  reasonably  used  to  his 
benefit,  then,  the  supplier  would  incur  no  liability  for  declining  to  offer 
another  alternative. 

Note. — Modified  by  Commission  action  of  July   11,   1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  95 

Statute  Involved:    Section  5,  Fed-        Foreign  origin  disclosure — Compu- 

eral  Trade  Commission  Act.  ters — "Made  in  U.S.A."  label. 

Released:  October  18,  1966. 

The  Commission  recently  issued  an  Advisory  Opinion  to  the  eflfect  that 
it  would  be  improper  to  use  the  "Made  in  U.S.A."  designation  in  labeling 
or  advertising  a  computer  of  which  23%  of  the  factory  cost  was  accounted 
for  by  imported  parts  and  77%  was  accounted  for  by  domestically  produced 
parts,  assembling  and  factory  testing  in  the  United  States. 

Advisory  Opinion  Digest  No.  96 

Statute  Involved:    Section  5,  Fed-         Product    certification    program   by 

eral  Trade  Commission  Act.  trade  association. 

Released:  October  19,  1966. 

The  Federal  Trade  Commission  recently  advised  a  producer  association 
that  its  proposed  certification  program  for  its  industry  product,  including 
the  award  of  a  certification  mark,  would  not  be  objected  to  under 
Commission-administered  law  provided  certain  conditions  are  met. 

Under  the  proposed  program,  certification  would  be  based  on  avail- 
ability of  production  personnel  with  defined  minimum  training  and  ex- 
perience, the  possession  of  minimum  test  and  quality  control  equipment, 
and  the  use  of  recognized  production  techniques.  A  certification  mark  could 
be  awarded  to,  and  used  by,  those  qualifying. 

Certified  producers  would  be  subject  to  periodic  checks  to  ensure  that 
the  required  standards  were  being  maintained.  Failure  to  maintain  stand- 
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ards  could  result  in  de-certification  and  withdrawal  of  the  right  to  use  the 
mark. 

The  Conimission  opinion  contained  the  following  conditions : 

(1)  all  present  or  future  producers  are  to  have  free,  unrestricted, 
and  non-discriminatory  access  to  the  program,  whether  association 
members  or  not, 

(2)  the  association  will  affirmatively  offer  and  accord  to  non- 
members  an  equal  opportunity  for  certification  at  a  cost  no  greater 
than,  and  on  conditions  no  more  onerous  than,  those  imposed  upon 
comparably  situated  association  members  for  whom  comparable 
services  are  rendered, 

(3)  a  uniform  certification  mark  will  be  awarded  to  all  who  qualify, 

(4)  general  supervision  of  the  certification  program  will  be  vested 
in  a  policy  board,  or  committee,  substantially  representative  of  all 
producers,  such  board,  or  committee,  to  have,  among  its  other  duties, 
the  responsibility  for  ensuring  non-discriminatory  access  to  the  program. 

Finally,  the  Commission  noted  (1)  that  it  expresses  no  opinion  as  to 
the  validity  of  the  standards  which  are  adopted,  and  (2)  that  its  approval 
would  be  of  no  force  or  effect  should  be  proposed  program  be  implemented 
in  a  way  which  contravened  Commission-administered  law. 

Advisory  Opinion  Digest  No.  97 

Statute  Involved:    Section  5,  Fed-        Trade  association  code   governing 

eral  Trade  Commission  Act.  dealings  with  customers. 

Released:   October  26,  1966. 

The  Commission  recently  rendered  an  advisory  opinion  advising  a  trade 
association  of  suppliers  that  a  number  of  serious  questions  would  be  likely 
to  arise  from  an  agreement  by  its  members  as  to  a  code  or  set  of  conditions 
governing  the  members'  dealing  with  their  customers. 

Among  the  conditions  singled  out  by  the  Commission  for  queston  was  one 
creating  uniformity  in  the  terms  of  delivery.  The  Commission  stated  its 
view  to  be  that  the  method  and  manner  of  delivery  can  be  an  element  of 
competition  among  the  members  of  an  industry  which  this  provision  would 
at  least  have  a  tendency  to  eliminate.  The  creation  of  uniformity  in  the  terms 
of  delivery  may  be  convenient  for  the  members  of  an  industry  but  this 
factor  is  outweighed  by  the  benefits  to  the  public  of  competition  among 
those  members  and  it  is  this  competition  which  the  law  seeks  to  protect 
and  preserve. 

Much  the  same  objection  was  raised  to  the  sections  which  provided  that 
by  accepting  goods  the  purchaser  shall  be  deemed  to  have  approved  them 
and  no  action  shall  lie  against  the  vendor  except  as  regards  hidden  defects; 
that  claims  for  defects  must  be  made  within  thirty  days;  and  that  the  pur- 
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chaser  shall  not  be  entitled  to  any  compensation  for  any  consequential  loss 
whatsoever.  The  Commission  advised  that  while  it  may  be  that  a  unilateral 
agreement  among  the  members  could  not  change  the  legal  liabilities  as  be- 
tween the  parties  when  disputes  arise,  entering  into  this  agreement  could 
result  in  the  suppliers  presenting  a  solid  front  to  their  customers.  In  the 
Commission's  view,  such  matters  are  best  left  to  the  business  judgment  of 
the  individual  suppliers. 

The  Commission  then  singled  out  the  provision  dealing  with  prices,  which 
provided  that  the  purchaser  shall  pay  the  prices  current  in  the  relative  trade 
area  at  the  time  of  delivery  and  that  the  vendor  shall,  if  so  requested,  send 
to  the  purchaser  a  list  stating  the  prices  of  goods  and  the  period  for  which 
such  prices  are  to  apply.  Noting  that  the  section  was  ambiguously  worded 
and  susceptible  of  more  than  one  interpretation,  the  Commission  concluded 
that  the  suppliers  might  well  feel  justified  thereunder  in  agreeing  among 
themselves  to  adhere  to  their  published  price  lists  until  such  are  changed. 
Under  well  settled  principles  of  antitrust  law,  such  an  agreement  would 
clearly  be  illegal. 

The  Commission  also  expressed  some  concern  with  the  section  dealing 
with  payments,  which  provides  that  the  purchaser  shall  pay  the  invoiced 
amounts  within  thirty  days  after  date  of  delivery  and  if  payment  is  made 
at  a  later  date  the  vendor  shall  be  entitled  to  interest.  The  Commission  ad- 
vised that  it  could  not  put  its  stamp  of  approval  upon  an  agreement  by  the 
members  of  an  industry  as  to  the  length  of  time  during  which  credit  is  to  be 
extended,  stating  that  it  would  seem  such  matters  are  best  left  to  the  inde- 
pendent judgment  of  each  supplier  and  should  not  be  determined  adversely 
to  the  interests  of  the  customers  by  agreement  among  those  suppliers. 

Finally,  the  Commission  took  note  of  the  provision  dealing  with  contracts, 
which  stated  that  all  or  part  of  the  conditions  could  be  declared  applicable 
to  a  contract  entered  into  for  a  specific  period,  which  could  be  a  calendar 
year  unless  otherwise  agreed.  Such  contract  shall  imply  that  the  purchaser 
agrees  that  during  the  period  specified  in  the  contract  all  and  any  goods 
specified  "or  as  ciostomarily  purchased  from  such  suppliers  will  be  obtained 
solely  from  the  vendor.  .  .  ."  The  Commission  felt  that  this  clearly  sanctions 
full  requirements  contracts  for  periods  of  one  year  or  more  and  that  such 
contracts  are  nothing  more  than  exclusive  dealing  agreements  for  limited 
periods  of  time.  Whereas  they  are  not  per  se  illegal,  generally,  the  law  may 
be  stated  to  be  that  they  are  illegal  if  they  foreclose  competition  in  a  sub- 
stantial share  of  the  market.  This  would  naturally  require  knowledge  of  a 
number  of  factors  not  known  to  the  Commission  and  not  likely  to  be  known 
when  dealing  with  a  proposed  course  of  action.  In  the  case  of  any  particular 
supplier,  the  Commission  would  need  to  know  the  duration  of  the  agree- 
ments, the  number  of  customers  covered  by  such  agreements  and  the  per- 
centage of  the  total  market  which  would  thereby  be  foreclosed  to  competi- 
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tors.  In  view  of  these  uncertainties,  the  Commission  felt  the  best  it  could  do 
would  be  to  advise  that  the  problem  exists  but  no  opinion  could  be  expressed 
on  a  prospective  basis  because  of  lack  of  knowledge  of  the  essential  factors 
which  would  need  to  be  known  before  an  opinion  could  be  rendered. 

Advisory  Opinion  Digest  No.  98 

Statute  Involved :    Section  5,  Fed-        Removal  of  foreign  origin  disclosure 
eral  Trade  Commission  Act.  and    use    of    word     "Manufac- 

Released:  October  31,  1966.  turing". 

The  Commission  announced  today  it  had  advised  a  distributor  of  im- 
ported time  clocks  that  the  "removal  or  obliteration  of  foreign  origin  disclo- 
sures on  imported  products  is  under  certain  circumstances  a  violation  of  the 
Tariff  Act  which  is  administered  by  the  Bureau  of  Customs"  and  invited 
the  distributor  to  contact  that  Bureau  on  this  particular  point.  The  dis- 
tributor wanted  permission  to  remove  the  foreign  origin  label  prior  to  re- 
selling the  time  clocks  in  the  United  States.  "Regardless  of  the  position  of 
that  Bureau,"  the  Commission  added,  "such  removal  or  obliteration  in  the 
circumstances  you  describe  may  result  in  a  deception  of  the  purchasing  pub- 
lic as  to  the  country  of  origin"  and  might  be  found  to  be  in  violation  of  the 
FTC  Act. 

Permission  was  also  requested  to  use  the  word  "manufacturing"  in  the 
trade  name  of  the  company  and  in  advertising,  even  though  the  time  clocks 
are  imported  in  their  finished  state.  The  Commission  was  of  the  opinion 
that  the  use  of  such  word  "would  have  the  tendency  to  lead  consumers  and 
others  into  the  belief,  contrary  to  fact,  that  they  are  dealing  directly  with 
the  manufacturer  and  so  to  mislead  or  deceive  them.  In  these  circumstances, 
it  would  not  be  proper  to  use  the  word  'manufacturing'  or  any  other  word 
of  similar  import  in  your  trade  name  or  in  your  advertising  or  to  otherwise 
represent  your  company  as  a  manufacturer." 

Finally,  the  distributor  wanted  to  know  if  it  would  be  proper  to  represent 
his  company  as  a  manufacturer  if  it  performed  a  "small  part"  of  the  manu- 
facturing process  on  the  time  clocks.  In  regard  to  this  question,  the  Com- 
mission reached  the  following  conclusion : 

"The  amount  of  manufacturing  which  a  concern  must  engage  in  to  justify 
representing  itself  as  a  manufacturer  will  vary  from  case  to  case,  depending 
on  the  specific  circumstances.  Your  question,  however,  indicates  you  intend 
to  operate  as  a  manufacturer  only  in  the  technical  sense  and  not  in  a  sub- 
stantive way,  in  an  attempt  to  justify  the  use  of  a  term  not  otherwise  a  cor- 
rect description  of  your  business.  We  likewise  do  no  believe,  in  these 
circumstances,  that  it  would  be  proper  to  represent  your  company  as  a 
manufacturer." 
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Advisory  Opinion  Digest  No.  99 


Statute  Involved:    Section  5,  Fed-        Retailer's  advertising  of  "reward" 

eral  Trade  Commission  Act.  approved. 

Released:  October  31,  1966. 

The  Commission  recently  advised  a  retailer  of  mobile  homes  and  house 
trailers  that  he  might  properly  advertise  a  $100.00  "reward"  to  be  paid  to 
anyone  referring  a  purchasing  prospective  customer  provided  such  offer 
was  a  bona  fide  offer  implemented  in  good  faith.  In  the  Commission's  view, 
such  advertisement  would  amount  to  the  offering  of  a  finder's  fee  or,  per- 
haps, a  commission  on  a  sale. 

The  Commission  pointed  out  that  the  prospective  purchaser  might  him- 
self claim  the  "reward."  In  such  case,  the  purchaser  must  realistically  bene- 
fit in  the  amount  of  $100.00. 

Advisory  Opinion  Digest  No.  100 

Statute  Involved:   Section  5,  Fed-         Lifetime  guarantees  for  aluminum 

eral  Trade  Commission  Act.  siding. 

Released:  November  9,  1966. 

A  seller  of  aluminum  siding  recently  requested  the  Commission  to  render 
an  advisory  opinion  concerning  the  legality  of  its  proposed  use  of  a  "Lifetime 
Guarantee"  for  aluminum  siding. 

The  proposed  guarantee  would  represent  that  the  siding  will  not  rust, 
peel,  blister,  flake,  chip  or  split  under  conditions  of  normal  weathering  for 
the  lifetime  of  the  original  owner.  If,  after  inspection,  the  seller  determines 
that  a  claim  is  valid  under  the  guarantee  the  seller  will  within  three  years 
after  installation  furnish  all  materials  and  labor  necessary  to  repair  or  re- 
place, at  the  seller's  option,  all  siding  at  no  cost  to  the  owner.  For  the  next 
seven  years,  the  seller  will  furnish  all  materials  and  labor  at  a  cost  to  the 
owner  of  8%  of  the  then  current  price  for  each  year  or  part  thereof  after 
the  third  year.  For  the  next  ten  years,  the  seller  will  furnish  all  materials 
and  labor  at  a  cost  to  the  owner  of  an  additional  3%  of  the  then  current  price 
for  each  year  or  part  thereof  after  the  tenth  year.  Thereafter,  the  seller  will 
furnish  only  the  material  necessary  to  repair  or  replace,  at  the  seller's  option, 
at  a  cost  to  the  seller  of  10%  of  the  then  current  price.  The  owner  must 
assume  all  other  costs,  including  90%  of  the  cost  of  materials  and  100% 
of  the  cost  of  labor. 

In  addition,  the  seller  furnished  the  results  of  extensive  laboratory  and 
field  testing  of  house  siding  since  1948  under  every  type  of  environment 
which  would  lead  to  the  conclusion  that  no  aluminum  siding,  no  matter 
what  its  finish,  will  last  for  a  lifetime.  In  fact,  the  evidence  submitted,  if  ac- 
cepted as  true,  would  establish  that  the  maximum  life  expectancy  of  such 
siding  under  normal  conditions  would  come  closer  to  twenty  years  and  would 
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be  considerably  less  under  more  extreme  circumstances.  This  is  based  upon 
experience  indicating  that  even  if  it  does  not  rust,  peel,  blister,  flake,  chip 
or  split,  the  finish  will  weather  to  such  an  extent  as  to  require  repainting 
within  that  time. 

The  Commission  made  it  plain  that  it  has  not  conducted  its  own  in- 
vestigation in  order  to  verify  the  accuracy  of  this  evidence  and  that  the 
comments  set  forth  in  its  opinion  were  based  upon  the  facts  as  presented 
and  upon  the  assumption  that  those  facts  were  correct.  On  this  basis,  the 
Commission  advised  that  it  would  not  be  legal  for  the  seller  to  employ  a 
guarantee  to  represent  that  the  siding  will  last  for  a  lifetime  or  for  any  other 
period  beyond  what  can  reasonably  be  expected. 

The  opinion  pointed  out  that  both  the  trade  practice  rules  for  the  Resi- 
dential Aluminum  Siding  Industry  and  the  Commission's  Guides  Against 
Deceptive  Advertising  of  Guarantees  contain  the  principle  that  a  guarantee 
shall  not  be  used  which  exaggerates  the  life  expectancy  of  a  product.  In 
such  case,  the  guarantee  itself  constitutes  a  misrepresentation  of  fact  even 
though  all  required  disclosures  of  material  terms  and  conditions  might  be 
made  in  all  advertising  of  the  guarantee.  This  simply  recognizes  the  prin- 
ciple that  a  guarantee  can  be  used  as  a  representation  of  an  existing  fact  as 
well  as  a  guarantee.  Viewed  in  this  light,  use  of  this  guarantee  would  consti- 
tute an  affirmative  representation  that  the  siding  will  last  for  the  lifetime  of 
the  owner  when  the  evidence  furnished  would  indicate  this  is  not  true.  The 
gravamen  of  the  ofTense  would  be  the  affirmative  misrepresentation  of  the 
life  expectancy  of  the  product  and  this  could  not  be  corrected  by  a  mere 
disclosure  that  what  is  represented  to  be  a  fact  is  not  actually  true. 

Of  equal  importance  in  the  Commission's  view  was  the  fact  that  the 
seller  here  proposed  to  couple  two  basically  inconsistent  provisions  in  the 
same  guarantee.  One  was  the  use  of  the  lifetime  representation  and  the  other 
was  the  prorated  feature.  The  Commission  stated  its  opinion  to  be  that  it 
is  conceptually  impossible  to  combine  the  two  in  the  same  guarantee  when 
the  proration  period  virtually  terminates  at  the  end  of  twenty  years.  A 
guarantee  cannot  be  for  a  lifetime  if  it  terminated  after  twenty  years.  Un- 
doubtedly, many  owners  will  live  far  beyond  that  period  of  time  and  so  the 
guarantee  cannot  help  but  confuse  even  though  a  careful  reading  of  its 
terms  might  show  that  it  states  all  relevant  facts  and  even  though  all  ad- 
vertisements make  the  required  disclosures. 

Literally  speaking,  some  benefit  may  be  claimed  for  the  remainder  of 
the  owner's  life  after  the  expiration  of  the  twenty  year  period,  for  the  seller 
will  still  assume  10%  of  the  cost  of  materials.  But  this  would  appear  to  be 
more  a  matter  of  form  than  substance.  The  owner  would  be  given  a  mere 
pittance  in  order  to  furnish  some  color  of  justification  for  the  claim  that 
the  guarantee  is  for  a  lifetime.  The  situation  is  that  the  owner  must  pay 
more  than  90%  of  all  costs  in  order  to  receive  the  benefit  of  the  remaining 
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10%  of  the  cost  of  materials,  which  does  not  leave  him  with  anything  of 
substantial  value  to  justify  the  representation  of  lifetime  warranty.  In  the 
Commission's  view,  the  purchaser  must  be  afforded  something  of  substantial 
value  for  his  lifetime  in  order  to  support  the  representation  and  the  Com- 
mission did  not  feel  that  less  than  10%  of  all  costs  was  of  substantial  value. 
Finally,  the  Commission  noted  that  the  proposed  guarantee  excludes 
damages  resulting  from  normal  weathering  of  surfaces.  In  view  of  the  fact 
that  this  appears  to  be  the  most  prevalent  cause  for  repainting  aluminum 
siding,  the  Commission  also  advised  that  this  is  a  material  term  or  condition 
which  not  only  should  be  set  forth  in  the  guarantee,  for  whatever  period  of 
time  it  runs,  but  also  should  be  clearly  and  conspicuously  set  forth  in  all 
advertising  which  mentions  the  guarantee. 

Advisory  Opinion  Digest  No.  101 

Statute    Involved:    Section    2(d),        Tripartite    Promotional    assistance 

amended  Clayton  Act.  program — recipe  dispensers. 

Released:   November  11,  1966. 

The  Commission  announced  today  it  had  given  conditional  approval  to 
the  use  of  a  tripartite  recipe  plan  promoting  the  sale  of  food  products. 

According  to  the  terms  of  the  proposed  plan,  the  promoter  will  install  a 
dispensing  machine  (approximately  18''  square)  in  each  retail  grocery 
store  containing  a  sufficient  number  of  recipe  cards  to  meet  the  demands  of 
its  customers.  In  addition  to  containing  a  recipe  of  the  week,  the  card  will 
also  feature  the  specific  brand  name  of  one  of  the  ingredients  of  the  par- 
ticipating food  suppliers. 

Each  participating  retailer  will  be  paid  $10.00  per  month  and  furnished 
with  posters  and  shelf  markers  publicizing  the  recipe  cards  and  products  of 
the  participating  manufacturers.  Cost  of  the  plan  will  be  borne  by  the  par- 
ticipating manufacturers.  Notification  of  the  plan  will  be  by  a  printed 
promotional  piece  and/or  letter  to  be  mailed  to  all  retailers  in  an  area  which 
was  not  defined  with  exact  precision. 

In  its  opinion  the  Commission  said  that  Sections  2  (d)  and  (e)  of  the 
Robinson-Patman  Act  "require  a  supplier  to  treat  all  of  his  competing 
customers  on  a  non-discriminatory  basis,  which  means  that  if  the  supplier 
furnishes  promotional  assistance  to  one  customer  he  must  make  that  assist- 
ance available  on  proportionally  equal  terms  to  all  competing  customers. 
The  courts  have  also  held  that  the  supplier  must  comply  with  these  provi- 
sions of  the  law  irrespective  of  whether  the  promotional  assistance  is  fur- 
nished to  the  retailer  directly  or  through  an  intermediary." 

The  three  conditions  which  must  be  met  before  the  Commission  can  give 
its  approval  to  the  plan  are  as  follows : 
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"First,  the  plan  must  be  offered  to  all  competing  retailers  within  a 
given  marketing  area.  Under  the  facts  outlined  in  your  letter,  there 
appears  to  be  an  indication  that  the  plan,  as  presently  contemplated, 
may  be  offered  only  to  those  competing  retailers  within  an  arbitrarily 
drawn  geographical  area."  "Second,  the  plan  must  be  offered  to  all 
competing  retailers  within  that  marketing  area.  Competing  retailers 
located  on  the  periphery  of  said  market  areas  are  considered  by  the 
Commission  to  the  be  included  within  the  marketing  area  if  in  fact 
they  do  compete  with  those  therein  who  are  offered  participation  in 
the  plan."  "Third,  the  plan  must  be  made  available  to  all  competing 
retailers  irrespective  of  their  functional  classification.  It  appears  that 
grocery  stores  will  be  the  principal  beneficiaries  of  the  plan.  How- 
ever, if  the  items  involved  in  the  plan  are  also  sold  by  nongrocery  stores, 
they  must  be  accorded  the  same  opportunity  to  participate  in  any 
promotional  assistance  given  by  the  suppliers  to  competing  grocery 
outlets." 
Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  102 

Statute  Involved:  Section  12,  Fed-        Disapproval    of    proposed    weight- 

eral  Trade  Commission  Act.  reducing  claims  for  garments. 

Released:  November  11,  1966. 

The  Federal  Trade  Commission,  basing  its  action  on  scientific  informa- 
tion available  to  it  and  on  its  knowledge  and  experience,  recently  advised  a 
manufacturer  of  plastic  slimming  garments  that  the  Commission  had  reason 
to  believe  that  proposed  advertising  and  representations  to  the  effect  that 
these  garments,  through  inducing  perspiration,  would  effectively  cause  weight 
reduction,  or  spot  v/eight  reduction  in  pre-selected  body  areas  or  reducing 
generally,  would  be  actionable  under  Section  12  of  the  Federal  Trade  Com- 
mission Act, 

Advisory  Opinion  Digest  No.  103 

Statute    Involved:     Section    2(d),        Tripartite    promotional    assistance 

amended  Clayton  Act.  plan — In-store  music. 

Released:  November  22,  1966. 

The  Commission  recently  advised  the  promoter  of  the  three-party  promo- 
tional assistance  plan  outlined  below  that,  subject  to  the  admonitions  indi- 
cated, the  plan  would  not  violate  Commission  administered  law. 

The  promoter  proposes  to  provide  promotional  and  merchandising  assist- 
ance to  suppliers  of  products  normally  sold  in  grocery  and  drug  stores.  In 
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return  for  in-store  promotion  of  participating  suppliers'  products  by  ( 1 )  pro- 
viding shelf  space  at  least  equal  to  that  given  competing  products  selling 
in  the  same  volume,  (2)  installing  shelf  markers  or  other  in-store  signs  fur- 
nished by  the  promoter  advertising  the  promoted  products,  (3)  maintaining 
adequate  supplies  (i.e.  what  the  retailer  decides  he  needs  to  avoid  a  sellout) 
of  promoted  products  and  (4)  periodic  (one  week  in  each  quarter)  off  shelf 
displays  (aisle  end  or  other  than  normal  shelf  position),  the  retailer  would 
earn  an  amount  equal  to  2%  of  his  net  purchases  of  promoted  products,  sub- 
ject to  a  maximum  monthly  payment  of  $40  per  store.  Earnings  would  be 
computed  on  a  store-by-store  basis.  The  amount  earned  would  be  based  on 
purchases  of  promoted  products  regardless  of  whether  the  retailer  pur- 
chased directly  from  the  supplier  or  through  a  wholesaler. 

In  addition,  retailers  could,  at  their  option,  buy  or  rent  in-store  sound 
equipment  and  purchase  a  background  music  service  from  the  promoter. 
The  speakers  could  be  used  for  in-store  announcements  by  the  retailers; 
however,  participating  suppliers'  advertisements  would  not  be  broadcast  over 
the  network  stores.  The  charges  to  the  retailers  for  the  sound  system  and 
music  would  be  applied  monthly  or  quarterly  to  promotional  assistance  pay- 
ments earned  for  participation  in  the  Plan  (i.e.,  the  2%  of  purchases) .  Any 
excess  of  earnings  over  charges  would  be  paid  to  the  retailers  in  cash. 

At  the  outset  and  every  six  months  thereafter,  the  plan  would  be  offered 
by  letter  from  the  promoter  to  all  drug  and  grocery  outlets  listed  in  the  yellow 
pages  of  the  telephone  book,  which  list  would  be  supplemented  by  partici- 
pating suppliers'  lists  of  competing  customers  selling  the  promoted  product. 

Participating  retailers  would  agree  to  allow  the  promoter's  representatives 
to  check  on  performance  and  submit  reports  to  suppliers.  The  reports  would 
contain  information  regarding  the  shelf  space  given  the  supplier's  promoted 
product,  the  prices  at  which  it  is  sold,  its  shelf  position  (eye,  waist  or  bottom 
level)  and  the  like. 

With  regard  to  the  admonitions,  the  Commission  expressed  the  view  that : 

(1)  In  addition  to  the  letter  at  the  outset  and  every  six  months  to 
each  competing  reseller  of  promoted  products  of  the  supplier,  new, 
competing  customers  should  be  offered  the  plan  when  the  first  sale  of 
the  promoted  product  is  made  to  them.  The  reason  is  that  such  new  elas- 
tomers are  entitled  to  be  offered  the  assistance  promptly. 

(2)  The  reports  the  promoter  submits  to  suppliers  should  not  con- 
tain information  which  may  be  used  for  price  fixing  purposes. 

(3)  Prospective  participants  in  the  plan  should  be  told: 

(1)  the  fact  that  the  promoter  is  positioned  between  the  sup- 
plier and  the  supplier's  customers — the  retailers — does  not  effect 
applicability  of  Sections  2  (d)  and  (e)  of  the  Robinson-Patman 
Act  and  Section  5  of  the  Federal  Trade  Commission  Act  to  the 
plan;  (2)  even  though  the  promoter  is  employed,  it  is  the  supplier's 
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responsibility  to  make  certain  that  each  of  his  customers  who  com- 
pete with  one  another  in  selUng  the  promoted  product  is  offered 
the  opportunity  to  participate.  If  opportunity  is  not  oflfered,  or 
an  illegal  discrimination  results,  the  supplier,  the  retailer  and  the 
promoter  may  be  acting  in  violation  of  Section  2  (d)  or  (e)  of  the 
Robinson- Patman  amendment  to  the  Clayton  Act  and/or  Section 
5  of  the  Federal  Trade  Commission  Act. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  104 

Statute  Involved:   Section  5,  Fed-        Approval  of  descriptions  to  be  used 
eral  Trade  Commission  Act.  by  exclusive  seller  to  U.S.  Gov- 

Released:  December  6,  1966.  ernment. 

The  Federal  Trade  Commission  recently  advised  a  manufacturer's  repre- 
sentative that  in  connection  with  its  firm  name  it  might  properly  describe  its 
office  as  a  "Government  Sales  and  Contract  Office,"  that  it  might  in  its 
promotional  literature  describe  those  of  its  products  specifically  designed  for 
and  sold  only  to  the  United  States  Government  as  "Model  No.  .  .  .  G,  de- 
signed exclusively  for  and  sold  only  to  the  United  States  Government  (or 
thus  and  so  agency) ,"  and  that  it  might  properly  state  on  labels  affixed  to 
the  machinery  which  it  sells  that  "equipment  parts  and  service  are  supplied 
by  .  .  ."  (whoever  is  the  supplier). 

The  advice  given  was  predicated  on  assurances  by  the  manufacturer's 
representative  that  his  company  sells  exclusively  to  the  United  States  Gov- 
ernment, that  the  company's  promotional  material  is  sent  only  to,  and  is 
generally  available  only  to.  United  States  Government  agencies,  and  that  the 
company  is  the  sole  source  for  parts  and  service  for  certain  of  the  products 
which  it  sells. 

Advisory  Opinion  Digest  No.  105 

Statute  Involved :    Section  5,  Fed-         Foreign  origin  labeling  of  imported 

eral  Trade  Commission  Act.  chemicals. 

Released:  January  7,  1967. 

The  Commission  recently  issued  an  Advisory  Opinion  to  the  effect  that 
it  would  be  improper  to  label  chemicals  composed  of  45%  imported  and 
55%  domestic  product  as  being  of  domestic  origin,  unless  an  equally  clear 
and  conspicuous  disclosure  was  made  that  45%  of  the  product  was  imported. 
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Advisory  Opinion  Digest  No.  106 

Statute  Involved:   Section  5,  Fed-  Tripartite    promotional    assistance 

eral  Trade  Commission  Act ;  Sec-  granted  on  basis  of  floor  space ; 

tion   2(d)    and   2(e),   amended  Lottery  merchandising  by  "lucky" 

Clayton  Act.  number  flashed  on  screen. 

Released:  January  7,  1967. 

The  Commission  announced  today  it  could  not  give  its  approval  to  a 
three-party  promotional  plan,  which  involved  the  placing  of  a  film  projector 
in  grocery  stores  to  advertise  certain  food  products,  because  it  contained  two 
provisions  which  would  probably  be  in  violation  of  the  law. 

According  to  the  terms  of  the  proposed  plan  which  were  submitted  by  a 
third-party  promoter,  the  entire  cost  of  the  plan  will  be  borne  by  participat- 
ing food  suppliers.  Each  retailer  who  participates  in  the  plan  will  be  paid  on 
a  sliding  scale  for  the  space  occupied  by  the  film  projector,  depending  upon 
the  amount  of  floor  space  in  the  entire  store.  The  reason  advanced  for  the 
basing  of  payments  upon  floor  space  is  that,  overall,  larger  stores  will  attract 
more  customers  and  hence  more  viewers  of  the  projected  ads. 

In  order  to  induce  customers  to  look  at  the  projected  ads,  each  person 
entering  the  store  will  be  given  a  card  containing  a  nimiber  which,  if  it 
turns  out  to  be  the  lucky  number,  entitles  the  holder  to  a  prize  regardless  of 
whether  the  holder  makes  a  purchase  in  the  store.  However,  if  the  holder 
of  the  lucky  number  has  in  his  shopping  cart  one  or  more  of  the  products 
advertised  on  the  film  projector,  he  will  receive  a  "bonus  prize  on  occasion" 
in  addition  to  the  regular  prize. 

In  its  opinion  the  Commission  said  that  Sections  2  (d)  and  (e)  of  the 
Robinson-Patman  Act  "require  a  supplier  to  treat  all  of  his  competing 
customers  on  a  nondiscriminatory  basis,  which  means  that  if  the  supplier 
furnishes  promotional  assistance  to  one  customer  he  must  make  that  assist- 
ance available  on  proportionally  equal  terms  to  all  competing  customers. 
The  courts  have  also  held  that  the  supplier  must  comply  with  these  pro- 
visions of  the  law  irrespective  of  whether  the  promotional  assistance  is  fur- 
nished to  the  retailer  directly  or  through  an  intermediary." 

Commenting  upon  specific  features  of  the  plan,  the  Commission  said 
that  it  contained  two  features  which  would  probably  violate  the  law. 

"First,  the  Commission  is  of  the  opinion  that  the  standard  of  payment 
to  retailers,  which  you  contemplate  basing  upon  floor  space,  does  not  meet 
the  statutory  standard  of  'proportionally  equal  terms'  as  required  by  Section 
2  (d)  and  (e)  of  the  Robinson-Patman  Act.  The  proposed  standard  bears 
no  ascertainable  relation  to  the  volume  of  business  which  any  of  the  re- 
tainers involved  might  conduct  with  any  of  the  participating  suppliers. 
Moreover,  the  proposed  standard  could  result  in  a  situation  in  which  re- 
tailers who  have  a  small  volume  with  the  participating  suppliers  would 
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receive  more  than  competing  retailers  with  a  much  larger  volume  solely 
because  of  larger  floor  space. 

"Second,  the  Commission  is  of  the  opinion  that  the  feature  of  the  plan 
which  induces  customers  to  view  the  projected  ads  constitutes  the  sale 
of  merchandise  by  means  of  a  lottery  or  by  means  of  a  chance  or  gaming 
device  contrary  to  public  policy  and  the  provisions  of  Sec.  5  of  the  FTC 
Act." 

The  Commission's  opinion  also  pointed  out  that,  if  the  plan  is  revised 
so  as  to  eliminate  the  two  foregoing  objections,  it  would  still  be  necessary 
for  the  following  four  conditions  to  be  met : 

First,  all  competing  retailers  must  be  notified  of  their  right  to  participate 
in  the  plan  on  a  nondiscriminatory  basis. 

Second,  it  must  be  made  aavilable  to  all  competing  retailers  within  a 
given  marketing  area  and  to  those  who,  geographically,  are  on  the  periphery 
of  that  area  if  they  in  fact  compete  with  the  favored  retailers. 

Third,  it  must  be  made  available  to  all  retailers  who  compete  in  the 
resale  of  the  supplier's  product,  irrespective  of  their  functional  classification. 
Therefore,  if  the  items  involved  in  the  plan  are  also  sold  by  non-grocery 
stores,  they  must  be  accorded  the  same  opportunity  to  participate  in  any 
promotional  assistance  given  by  the  suppliers  to  competing  grocery  outlets. 

Fourth,  an  alternative  plan  on  proportionally  equal  terms  must  be  of- 
fered to  those  retailers  who,  for  practical  business  reasons,  find  the  film 
projector  not  to  be  usable  and  suitable. 

Note. — Modified  by  Commission  action  of  July  11,   1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  107 

Statute  Involved:    Section  5,  Fed-         Labeling  of  product  composed  of 

eral  Trade  Commission  Act.  leather  fibres. 

Released:  January  13,  1967. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  with 
respect  to  the  use  of  the  terms  "Reconstituted  leather"  and  "Man-made 
leather"  to  describe  a  material  composed  of  70%  leather  fibre  with  bonding 
agents  added  and  a  vinyl  backing  resembling  leather. 

In  its  opinion,  the  Commission  advised  that  neither  term  would  be  con- 
sidered as  a  satisfactory  description  of  the  material.  The  word  "leather"  has 
long  been  held  to  constitute  a  representation  of  top  grain  leather,  unless 
properly  qualified  to  show  otherwise.  In  this  connection,  the  terms  "recon- 
stituted" and  "man-made,"  which  at  best  create  inferences  of  leather  which 
has  been  in  some  manner  reprocessed,  were  not  considered  by  the  Commis- 
sion as  adequate  qualifications  when  the  material  in  question  is  nothing  more 
than  ground  leather  or  leather  fibres  held  together  by  bonding  agents. 
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The  Commission  advised  that  if  the  seller  wished  to  show  the  leather  fibre 
content  of  this  material,  it  would  be  necessary  to  use  such  terms  as  "shredded 
leather"  or  "pulverized  leather,"  together  with  a  disclosiire  of  the  vinyl 
backing,  in  order  to  give  the  consumer  a  truthful  description  of  the  true 
nature  of  the  material. 

Further,  if  the  seller  decided  not  to  disclose  the  ground  leather  or  leather 
fibre  composition  of  the  material,  the  Commission  stated  that  it  would  be 
necessary  to  disclose  that  the  material  was  "Not  leather"  or  "Imitation 
leather"  or  "Simulated  leather,"  the  reason  being  that  the  consumer  is 
entitled  to  a  disclosure  that  the  material  before  him  which  has  the  appear- 
ance of  leather  is  not  actually  what  it  appears  to  be. 

Advisory  Opinion  Digest  No.  108 

Statute    Involved:     Section    2(f),     Holding    company    ownership    of 
amended  Clayton  Act.  both  auto  parts  warehouse  dis- 

Released:  January  13,  1967.  tributor  and  auto  parts  jobber. 

The  Commission  recently  advised  a  requesting  party  that  his  proposed 
reorganization  of  properties  which  he  owns  or  controls  would  not  appear 
to  violate  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act. 

The  requesting  party  proposes  to  establish  a  holding  company  which 
would  control  two  operating  companies,  one  an  automotive  parts  ware- 
house distributor,  the  other  an  automotive  parts  jobber.  Two  officers  of  the 
operating  companies  will  initially  hold  a  minority  interest  in  these  com- 
panies, an  interest  which  might  become  a  majority  interest  at  some  future 
date.  The  warehouse  distributor  will  equitably  sell  to  all  jobbers  who  wish 
to  buy  from  it,  except  that  this  distributor  will  not  sell  to  the  jobber  with 
which  it  has  common  ownership  except  on  a  limited  emergency  basis. 

Advisory  Opinion  Digest  No.  109 

Statute  Invloved:    Section  5,  Fed-        Use  of  manufacturers'  list  prices  to 

eral  Trade  Commission  Act.  denote  value. 

Released:  January  24,  1967. 

A  concern  engaged  in  the  distribution  of  premiums  for  sellers  who  make 
premium  offers  on  the  labels  of  their  merchandise  recently  requested  an  ad- 
visory opinion  concerning  the  legality  of  using  manufacturers'  list  prices  as 
the  value  of  the  items  so  offered. 

After  advising  that  it  is  impossible  to  give  a  categorical  answer  to  such 
a  question  since  the  answer  is  wholly  dependent  upon  facts  which  are  un- 
known to  the  Commission,  the  Commission  advised  that  in  no  case  could 
the  company  or  its  accounts  rely  completely  upon  manufacturers'  list  prices 
as  an  absolute  indication  of  the  value  of  the  products  offered  as  premiums. 
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Instead,  since  these  prices  will  be  described  as  the  value  of  the  premiums 
on  labels  and  in  advertising,  they  must  meet  the  test  of  Guide  II  of  the 
Commission's  Guides  Against  Deceptive  Pricing,  which  provides  that  when- 
ever an  advertiser  represents  that  he  is  selling  below  the  prices  being  charged 
in  his  area  for  a  particular  article,  he  should  be  reasonably  certain  that  the 
higher  price  he  advertises  does  not  appreciably  exceed  the  price  at  which 
substantial  sales  of  the  article  are  being  made  in  the  area. 

The  Commission  advised  that  if  the  sales  history  of  any  particular  product 
can  meet  this  test  then  the  list  price  can  be  used  as  the  value  of  the  product 
on  labeling  and  in  advertising.  If  it  does  not  meet  this  test,  then  the  list 
price  cannot  be  used.  The  important  point  to  remember  here  is  that  the 
mere  fact  that  a  manufacturer  has  asserted  that  a  given  amount  is  his  list 
price  does  not  constitute  a  license  to  others  to  use  that  price  as  a  representa- 
tion of  value.  The  concept  of  value  is  not  abstract,  but  must  instead  be 
based  upon  concrete  selling  prices.  Certainly,  the  Commission  stated,  if  the 
list  price  for  any  particular  product  can  meet  the  test  of  substantial  sales 
in  the  seller's  trade  area,  it  can  be  used  as  a  representation  of  value  even 
though  substantial  sales  are  also  made  at  less  than  that  price  by  other  dealers 
in  the  same  area. 

Additionally,  the  opinion  pointed  out  that  since  the  company  was  handling 
what  was  described  as  self-liquidating  premiums,  there  was  also  the  pos- 
sibility that  some  of  the  list  prices  being  employed  were  old  in  point  of  time 
and  did  not  represent  current  values.  In  such  a  situation,  it  would  not  be 
permissible  to  use  the  list  price  as  a  basis  for  a  representation  of  current 
value. 

Finally,  the  Commission  noted  that  the  company  was  not  itself  engaged 
in  advertising  these  prices,  but  was  instead  expected  to  furnish  values  for 
the  products  to  the  accounts  which  they  could  use  in  their  own  advertising 
and  labeling.  The  responsibility  for  the  truthfulness  of  the  price  representa- 
tions made  under  these  circumstances  was  held  to  be  twofold,  being  shared 
by  the  sellers  which  actually  use  the  prices  in  their  advertising  and  labeling 
and  by  the  distribution  company  as  well  under  the  principle  that  one  who 
places  in  the  hands  of  others  the  means  and  instrumentality  of  deception 
is  himself  guilty  of  deceit.  Thus  it  was  stated  to  be  important  for  both  to 
make  certain  that  the  prices  used  to  represent  the  values  of  these  premiums 
comply  with  the  criteria  of  the  Guides. 

Advisory  Opinion  Digest  No.  110 

Statute  Involved:    Section  5,  Fed-         Agreement     among     retailers     for 

eral  Trade  Commission  Act.  uniform  store  hours. 

Released:    January  24,    1967. 

The  Commission  was  requested  to  furnish  an  advisoiy  opinion  with 
respect  to  a  proposal  by  a  retail  trade  association  to  conduct  an  informal 
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survey  of  a  number  of  grocery  operators  in  the  area  to  determine  their 
individual  preferences  as  to  hours  of  doing  business.  Upon  completion  of 
the  survey,  the  association  plans  to  announce  the  results  thereof.  Although 
a  majority  of  store  operators  may  elect  thereafter  to  operate  on  uniform 
hours,  as  determined  by  the  survey,  no  sanctions  are  planned  nor  will  there 
be  any  attempt  to  enforce  or  insure  uniformity  of  closing  hours.  There 
are  a  number  of  stores  which  will  not  subscribe  to  such  a  suggestion  and  will 
remain  open  at  other  times. 

The  Commission  stressed  its  understanding  that  while  a  majority  may 
voluntarily  elect  to  subscribe  to  uniform  hours  of  doing  business  as  a  result 
of  the  survey  of  individual  preferences,  those  who  do  not  wish  to  do  so  will 
not  be  subject  to  any  form  of  coercion  or  compulsory  process,  and  indeed, 
it  was  expected  that  many  will  not  so  subscribe  for  business  reasons  of  their 
own.  On  the  basis  of  this  understanding  and  assuming  that  the  agreement 
or  plan  will  relate  to  nothing  other  than  hours  of  doing  business,  the  Com- 
mission advised  that  it  did  not  believe  the  plan  would  violate  any  laws  it 
administers. 

Advisory  Opinion  Digest  No.  Ill 

Statute    Involved:     Section    2(a),        Functional  discounts. 

amended  Clayton  Act. 
Released:  February  2,  1967. 

The  Commission  recently  issued  an  Advisory  Opinion  to  the  effect  that 
the  14%  discount  which  would  be  offered  under  the  plan  outlined  below 
probably  would  result  in  violation  of  Commission  administered  law. 

At  present,  the  manufacturer  sells  his  product  to  manufacturers  of  a 
complementary  product  exclusively.  The  purchasing  manufacturers  resell 
the  product  to  independent-distributors  and  to  ultimate  consumers. 

The  selling-manufacturer  proposes  to  sell  independent-distributors  direct, 
charging  them  approximately  14%  more  than  the  purchasing-manufacturers 
would  be  charged  on  shipments  to  the  warehouses  of  the  latter.  On  drop- 
shipments  to  purchasers  buying  through  the  purchasing-manufacturers,  the 
manufacturers  would  be  charged  the  independent-distributors'  price.  On 
drop-shipments  to  consumers  of  the  product,  the  independent-distributor 
price  would  be  charged.  Drop-shipments  could  be  ordered  by  any  customer 
and  would  be  openly  available  to  all  on  the  same  terms. 

There  would  be  no  agreement  between  purchasing-manufacturers  or  dis- 
tributors and  the  manufacturers  as  to  prices  the  former  would  charge;  how- 
ever, the  manufacturer  does  now  suggest  and  would  continue  to  suggest 
prices  to  be  charged  consumers.  No  other  form  of  control  over  resale  of  the 
product  is  now  or  would  be  exercised  by  the  manufacturer. 
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The  Commission  pointed  out  that  the  price  difference  which  would  result 
from  the  proposed  discount  is  within  the  purview  of  Section  2(a)  of  the 
Robinson-Patman  amendment  to  the  Clayton  Act.  Section  2(a)  provides,  in 
essence,  that  it  is  unlawful  for  a  seller  in  commerce  to  discriminate  between 
different  purchasers  of  goods  of  like  grade  and  quality  where  the  effect  may 
be  substantially  to  lessen  competition  or  to  tend  to  create  a  monopoly. 

The  Commission  added  that  the  14%  discount  to  be  offered  to  purchas- 
ing-manufacturers is  a  functional  discount  and  that  such  discounts  are  not 
prohibited  by  the  applicable  law  or  judicial  interpretations  thereof  unless 
the  discounts  result  in  the  adverse  competitive  effects  the  law  proscribes. 
The  Commission  was  of  the  view  that  such  adverse  effects  were  likely  to 
result  due  to  the  fact  that  purchasing-manufacturers  would  compete  against 
distributors  in  selling  to  ultimate  consumers  and  the  manufacturers  would 
enjoy  a  14%  price  advantage  on  such  sales.  The  Commission  pointed  out 
that  unless  the  14%  only  made  due  allowance  for  differences  in  the  cost  of 
manufacture,  sale  or  delivery  resulting  from  the  differing  methods  or  quan- 
tities in  which  the  tile  cement  would  be  sold  or  delivered  to  the  manufac- 
turers, substantial  anticompetitive  effects  probably  would  result  from  im- 
plementation of  the  plan.  Such  a  result  would  be  violative  of  Section  2(a) 
of  the  Robinson-Patman  amendment  to  the  Clayton  Act. 

Advisory  Opinion  Digest  No.  112 

Statute  Involved:    Section  5,  Fed-        Foreign    origin   disclosure    not    re- 
eral  Trade  Commission  Act.  quired   on   outside   of  packaged 

Released:  February  2,  1967.  badminton  sets. 

In  response  to  a  question  involving  the  sale  of  badminton  sets  which  will 
be  sold  in  an  opened  display  case  with  the  foreign  country  of  origin  marked 
on  each  imported  component  readily  visible  to  prospective  purchasers,  the 
Commission  ruled  that  it  would  not  be  necessary  to  disclose  the  foreign 
origin  of  each  imported  component  on  the  outside  of  the  package. 

The  company  which  requested  the  advisory  opinion  intends  to  merchan- 
dise badminton  sets  to  various  department  stores  throughout  the  United 
States.  The  package,  instructions  for  use  and  the  steel  poles  will  be  manu- 
factured here  in  the  United  States.  The  remaining  three  items  in  the  sets 
will  be  imported  from  three  different  foreign  countries  and  each  will  be 
marked  as  to  its  specific  country  of  origin.  For  example,  the  rackets  will  be 
imported  from  Japan,  the  shuttlecocks  from  England,  and  the  net  from 
Pakistan,  The  badminton  sets  will  be  sold  in  an  opened  display  case  with 
the  country  of  origin  marked  on  each  imported  component  readily  visible  to 
prospective  purchasers. 
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Advisory  Opinion  Digest  No.  113 

Statute      Involved:      Section      7,        Pre-merger  clearance — Failing com- 

amended  Clayton  Act.  pany. 

Released:   February  14,  1967. 

The  following  is  a  digest  of  an  advisory  opinion  issued  by  the  Federal 
Trade  Commission  regarding  a  pre-merger  clearance  matter. 

A  small  manufacturer  of  a  product  used  in  the  paper  industry  applied  for 
clearance  of  the  sale  of  67%  of  its  stock  to  another  small  company  in  the 
same  line  of  business.  There  was  strong  competition  in  the  line  of  business, 
a  few  companies  dominated  the  market,  and  the  selling  company  had  net 
losses  for  a  nimiber  of  years. 

The  Commission  advised  the  applicant  proceedings  would  not  be  initiated 
if  the  acqubition  was  made. 

Advisory  Opinion  Digest  No.  114 

Statute  Involved:   Section  5,  Fed-        Retail    discount    selling    organiza- 

eral  Trade  Commission  Act.  tions. 

Released:  March  1,  1967. 

The  Commission  recently  advised  the  promoter  of  a  membership  orga- 
nization of  retailers  which  would  grant  discounts  on  purchases  and  services 
except  where  prohibited  by  law  that  the  plan  was  imobjectionable. 

More  specifically,  the  plan  provided — 

The  promoter  would  set  up  a  discount  program  for  independent  retailers 
such  as  auto  dealers,  appliance,  furniture  and  clothing  stores.  Chain  stores 
and  other  discount  houses  would  not  be  admitted  to  membership. 

For  $5.00  per  week  for  26  weeks  or  six  months,  the  retailer  would  become 
a  member  of  the  organization.  There  would  be  no  fee  for  consumer-members 
to  join.  The  promoter  would  guarantee  retailers  30,000  discount  member/ 
customers.  The  retailers  would  be  listed  in  a  book  showing  the  discount  each 
had  decided  to  give  on  purchases  and  services  except  on  "fair  traded"  items 
or  where  prohibited  by  law.  There  would  be  no  coordination  or  combination 
on  prices  by  participating  retailers.  A  free  book  with  customers'  membership 
card  as  the  cover  would  be  mailed  to  all  residents  in  the  area  in  which  the 
plan  is  tried. 

Although  all  competing  retailers  would  be  ofTered  the  opportunity,  only 
one  retailer,  the  first  participant  in  an  area,  in  each  category  of  business 
would  be  allowed  to  join  in  each  of  the  various  areas  in  which  the  plan  is 
tried.  Participating  retailers  would  "cooperate"  only  in  the  sense  that  all 
give  discounts  to  member/cvistomers ;  however,  if  a  group  of  retailers  wished 
to  purchase  an  item  several  sold,  the  promoter  would  order  the  item  direct 
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from  manufacturers,  distributors  or  importers  with  whom  the  promoter  has 
business  conections. 

The  Commission  advised  the  applicant  that  the  plan  itself  is  unobjection- 
able. The  Commission  added  however  that : 

a.  The  participating  retailers  should  grant  the  discount  off  the  manu- 
facturer's suggested  price,  where  there  is  one  and  where  a  number  of 
the  principal  retail  outlets  in  the  area  are  regularly  engaged  in  making 
sales  at  that  price;  or  off  the  usual  trade  area  price  so  that  the  con- 
sumer will  in  fact  receive  a  discount. 

b.  The  booklet  listing  participating  retailers  should  note  that  some 
listing  does  not  imply  that  other  businesses  in  the  community  do  not 
offer  similar  or  even  greater  discounts  and  that  the  listing  of  the  re- 
tailer is  done  for  a  fee. 

c.  If  participation  in  the  plan  results  in  agreement  as  to  prices,  dis- 
counts, terms  of  sale  and  the  like,  such  agreement  or  agreements  would 
be  violative  of  Commission  administered  law, 

d.  If  the  literature  you  use  in  seeking  to  persuade  retailers  or  con- 
sumer-members to  participate  actually  does  or  has  the  capacity  to  mis- 
lead or  deceive,  it  would  be  actionable  under  Commission  administered 
law. 

e.  If  implementation  of  the  plan  results  in  discriminatory  acts  which 
may  substantially  affect  competition,  same  would  violate  the  Robinson- 
Patman  Amendment  to  the  Clayton  Act. 

Advisory  Opinion  Digest  No.  115 

Statute  Involved:    Section  5,  Fed-        Trade    association    code    of   ethics 
eral  Trade  Commission  Act.  governing    pricing    and    selling 

Released:  March  8,  1967.  practices. 

The  Commission  recently  rendered  an  advisory  opinion  to  a  trade  associa- 
tion of  jobbers  advising  that  while  some  of  the  submitted  Code  provisions 
appear  innocuous,  the  Code  as  a  whole  is  shot  through  with  anticompetitive 
implications. 

The  Commission  pointed  out,  by  way  of  examples,  that  the  question  of 
establishing  fair  and  adequate  profit  levels  is  not  an  appropriate  trade 
association  exercise;  the  use  of  price  as  an  economic  weapon  is  integral 
to  the  competitive  process  and  becomes  anticompetitive  only  when  used 
destructively;  urging  the  frequent  checking  of  competitive  prices  suggests 
an  attempt  of  achieving  price  uniformity;  complaining  to  a  competitor 
about  his  prices  could  be  construed  as  an  unfair  method  of  competition 
depending  upon  the  practice  involved  for  if  the  "practices"  were  low 
prices,  the  complaint  could  be  construed  as  an  appeal  for  price  maintenance. 

In  disapproving  the  Code  of  Ethics  as  submitted  the  Commission  advised 
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that  because  the  effect  of  issuance  of  such  a  Code  would  be  coercive  upon 
the  members,  the  cumulative  effect  of  its  provisions  could  well  operate  to 
reduce  or  eliminate  price  competition  and  impair  the  right  of  each  member 
to  price  and  promote  his  products  as  he  sees  fit. 

Advisory  Opinion  Digest  No.  116 

Statute  Involved :   Section  5,  Fed-         Advertising  claim :  "America's  most 

eral  Trade  Commission  Act.  warranted  .  .  ." 

Released:  March  8,  1967. 

The  Commission  recently  advised  a  manufacturer  who  wished  to  use  the 
advertising  claim  "America's  most  warranted  .  .  ."  that  it  would  be  in- 
appropriate and  impracticable  for  it  to  give  the  desired  advisory  opinion. 

Citing  Rule  1.51  of  its  Rules  of  Practice,  the  Commission  stated  that  the 
proposed  claim  was  such  that  an  informed  decision  thereon  could  be  made 
only  after  extensive  investigation,  clinical  study,  testing,  or  collateral  inquiry. 

If  the  statement  in  question  is  true,  the  Commission  added,  then  of  course 
there  is  nothing  in  the  statutes  which  it  administers  to  prohibit  its  use.  The 
question,  however,  is  enormously  complicated  and  to  answer  it  would  re- 
quire both  quantitative  and  qualitative  determinations  which  could  only  be 
made  after  extensive  investigation.  While  the  Commission  must  of  necessity 
investigate  the  use  of  extravagant  claims,  such  investigation  should  not  be 
initiated  in  support  of  an  advisory  opinion. 

Moreover,  because  of  the  nature  of  the  proposed  claim.  Commission 
approval  could  be  construed  and  exploited  as  government  endorsement. 

Advisory  Opinion  Digest  No.  117 

Statute  Involved:   Section  5,  Fed-        Misrepresentation  of  hand  cream. 

eral  Trade  Commission  Act. 
Released:  March  21,  1967. 

The  Federal  Trade  Commission  recently  advised  a  marketer  of  hand 
cream  that  it  would  be  improper  and  a  violation  of  Commission  adminis- 
tered law  to  represent,  contrary  to  fact,  that  the  product  had  been  "medically 
prescribed." 

There  are  many  precedents  for  the  proposition  that  it  is  an  unfair  trade 
practice  to  misrepresent  approval  or  endorsement  of  products  by  medical 
associations,  doctors,  dentists  and  related  professional  groups. 
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Advisory  Opinion  Digest  No.  118 

Statute  Involved:   Section  5,  Fed-        Reduced  prices  on  shopper's  guide 

eral  Trade  Commission  Act.  advertising  for  radio  advertisers. 

Released:  March  28,  1967. 

The  Federal  Trade  Commission  recently  advised  a  radio  station  that  it 
might  properly  give  reduced  advertising  rates  in  a  printed  shopper's  guide 
which  it  plans  to  publish  to  those  advertisers  buying  radio  time  at  regular 
station  rates. 

The  Commission  was  informed  that  radio  advertisers  would  not  be  re- 
quired to  buy  shopper's  guide  space,  and  that  shopper's  guide  space  could 
be  purchased  at  regular  shopper's  guide  rates  by  those  not  buying  radio  time. 

Three  other  radio  stations  and  two  newspapers  are  available  to  adver- 
tisers within  the  market  area  in  question. 

Advisory  Opinion  Digest  No.  119 

Statute  Involved:   Section  5,  Fed-        Trade   association   code   of  ethics. 

eral  Trade  Commission  Act. 
Released:  April 6, 1967. 

The  Commission  recently  advised  a  trade  association  that  the  objectives 
sought  by  its  proposed  Code  of  Ethics  appeared  to  be  unobjectionable 
and  that  adherence  to  the  Code  should  not  operate  to  effect  an  unreason- 
able restraint  of  trade.  Accordingly  it  is  the  Commission's  view  that  the 
mere  act  of  becoming  a  member  of  the  association  and  joining  in  its 
activities  for  the  purposes  outlined  will  not  in  itself  violate  any  statute 
administered  by  the  Commission. 

The  association  was  advised,  however,  that  if  enforcement  of  the  Code 
operated  so  as  to  effect  an  unreasonable  restraint  of  trade,  serious  questions 
would  be  raised  as  to  the  plan's  validity.  The  general  test,  the  Commission 
stated,  is  whether  concerted  action  by  competitors  unreasonably  affects  a 
businessman's  ability  to  compete.  Thus,  if  association  membership  is  an 
important  competitive  factor,  arbitrary  or  discriminatory  refusal  of  mem- 
bership to  a  qualified  applicant  because  of  alleged  failure  to  abide  by  the 
Code  would  raise  serious  questions  under  Commission-administered  law,  as 
would  arbitrary  or  discriminatory  expulsion  of  association  members. 

In  conclusion,  the  Commission  noted  that  it  confined  itself  in  its  answer 
to  so  much  of  the  question  as  falls  within  Commission  jurisdiction.  The 
extent,  if  any,  to  which  another  government  agency  may  be  concerned 
with  the  association's  activity  is  a  matter  to  be  determined  by  reference  to 
that  agency. 
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Advisory  Opinion  Digest  No.  120 

Statute  Involved:   Section  5,  Fed-         Permissible  period  of  time  during 
eral  Trade  Commission  Act.  which  new  product  may  be  de- 

Released:  April  15,  1967.  scribed  as  "new". 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  the  permissible  period  of  time  during  which  an  advertiser  could  con- 
tinue to  describe  a  new  product  as  being  "new." 

The  Commission  pointed  out  that  the  word  "new"  may  be  properly  used 
only  when  the  product  so  described  is  either  entirely  new  or  has  been  changed 
in  a  functionally  significant  and  substantial  respect.  A  product  may  not  be 
called  "new"  when  only  the  package  has  been  altered  or  some  other  change 
made  which  is  functionally  insignificant  or  insubstantial. 

Assuming  that  a  particular  product  could  truthfully  be  described  as  "new" 
in  the  first  instance,  the  opinion  noted  that  there  is  little  precedent  for  deter- 
mining how  long  an  advertiser  may  truthfully  continue  to  describe  it  as 
"new."  The  Commission  stated  it  was  aware,  of  course,  that  the  word  has 
been  frequently  abused  and  that  it  is  in  the  interest  of  all  advertisers  to  have 
established  ground  rules  for  its  use.  However,  the  time  period  during  which  a 
particular  product  may  be  called  "new"  will  depend  upon  the  circumstances 
and  is  not  subject  to  precise  limitations;  any  selection  of  a  fixed  period  of 
time  or  a  rigid  cut-ofF  date  would  have  to  be  arbitrary  in  nature.  Further, 
any  such  attempt  would  not  only  fence  in  all  advertisers  without  regard 
to  the  circumstances,  but  would  fence  in  the  Commission  as  well,  and  de- 
prive it  of  all  flexibility  in  dealing  with  individual  situations. 

Instead,  the  Commission  felt  it  would  be  preferable,  considering  the 
absence  of  precedents,  to  establish  a  tentative  outer  limit  for  use  of  the 
claim,  while  leaving  itself  free  to  take  into  consideration  unusual  situations 
which  may  arise.  Thus,  the  Commission's  position  was  that  until  such  a  time 
as  later  developments  may  show  the  need  for  a  different  rule,  it  would  be 
inclined  to  question  use  of  any  claim  that  a  product  is  "new"  for  a  period 
of  time  longer  than  six  months.  This  general  rule  would  apply  unless  ex- 
ceptional circumstances  warranting  a  period  either  shorter  or  longer  than 
six  months  were  shown  to  exist. 

Advisory  Opinion  Digest  No,  121 

Statute  Involved:   Section  5,  Fed-        Resale  price  maintenance  of  books 

eral  Trade  Commission  Act.  held  on  consignment. 

Released:  April  22,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  an  agreement  between  a  university  press  and  a 
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scholarly  association  that  the  press  would  not  sell  the  annual  publication  of 
the  association,  which  it  held  on  consignment,  at  less  than  the  minimum  re- 
sale price  stipulated  by  the  association.  The  book  normally  sells  by  mail  order 
for  the  same  amount  as  is  charged  by  the  association  for  annual  dues.  Mem- 
bers of  the  association  are  entitled  to  receive  a  copy  of  the  book  at  no  extra 
charge.  The  association  wishes  to  include  a  provision  in  the  contract 
prohibiting  the  press  from  selling  to  educational  institutions,  mainly  libraries, 
at  any  discount  below  the  usual  retail  price,  its  purpose  being  to  prevent 
such  buyers  from  obtaining  the  book  at  a  lower  price  than  they  could  by 
joining  the  association.  This  would  mean  that  the  press  could  not  give 
libraries  the  normal  trade  discount. 

In  addition,  the  Commission  was  assured  that  the  relationship  between 
the  press  and  the  association  was  strictly  one  of  agency.  The  press  does  not 
print  the  books  for  the  association,  which  subcontracts  the  printing  and 
simply  wishes  to  use  the  selling  facilities  of  the  press  to  handle  sales  to  non- 
members.  Legal  title  to  the  books  remain  in  the  association,  which  owns  the 
copyrights,  and  the  books  are  being  handled  by  the  press  on  a  consignment 
basis. 

The  Commission  advised  that  it  could  see  no  objection  to  the  inclusion 
of  this  provision  under  the  precise  factual  situation  presented.  In  arriving 
at  this  conclusion,  the  Commission  stated  that  it  was  mindful  of  the  fact 
that  consignment  agreements  can,  under  certain  circumstances,  be  used  as 
a  device  for  illegal  resale  price  maintenance,  even  where  patented  or  copy- 
righted articles  are  involved.  However,  it  was  of  the  opinion  that  this  pro- 
posal would  not  fall  within  that  category  in  view  of  the  fact  that  the 
contemplated  consignment  agreement  containing  the  clause  in  question  will 
be  with  only  one  consignee  and  there  will  be  no  other  outlets  competing  in  the 
distribution  of  these  books.  This  view  of  the  law  was  limited  solely  to  the 
factual  situation  involved.  Hence,  generalizations  from  this  opinion  or  its 
extension  to  other  factual  situations  would  not  be  warranted. 

Advisory  Opinion  Digest  No.  122 

Statue     Involved:     Section     2(a),         Propriety  of  publishing  marketing 

amended  Clayton  Act.  area  price  lists. 

Released:  April  22,  1967. 

The  Federal  Trade  Commission  recently  advised  a  manufacturer  who 
had  requested  an  advisory  opinion  that  there  is  nothing  inherently  illegal 
about  area  price  lists  which  make  only  due  allowance  for  differences  in  the 
cost  of  shipment  and  delivery. 

The  Commission  advised  the  manufacturer  further  that  price  discrimina- 
tions in  sales  to  customers  located  in  different  areas  who  in  fact  compete 
with  each  other  could  amount  to  conduct  in  violation  of  Section  2(a)  of  the 
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Clayton  Act,  unless  cost  justified  or  unless  the  lower  price  is  a  good  faith 
meeting  of  a  competitor's  equally  low  price. 

The  Commission  also  pointed  out  that  it  could  be  unlawful  if  area  price 
lists  permitted  sales  producing  monopoly  profits  in  one  area  to  subsidize 
sales  at  much  lower  prices  in  another  area  or  to  a  particular  customer  or 
group  of  customers  to  the  competitive  injury  of  a  competitor  of  the  seller. 

Advisory  Opinion  Digest  No.  123 

Statute  Involved:   Section  5,  Fed-         Selling     merchandise     by     lottery 
eral  Trade  Commission.  method  condemned  by  Commis- 

Released:  May  5,  1967.  sion. 

The  Federal  Trade  Commission  announced  today  it  had  issued  an  ad- 
visory opinion  in  which  it  ruled  that  a  proposed  plan  calling  for  the  sale  of 
merchandise  by  means  of  a  lottery  would  be  contrary  to  the  provisions  of 
Sec.  5  of  the  FTC  Act. 

"Moreover,"  the  Commission  said,  "the  fact  that  the  purchaser  receives 
something  of  value  for  his  consideration  does  not  negate  the  existence  of  a 
lottery." 

Under  the  terms  of  the  proposed  plan  which  was  the  subject  of  the  ad- 
visory opinion,  the  promotion  would  consist  of  a  store  display  carton  con- 
taining 36  $1.00  plastic  scale  model  kits,  with  a  different  number  to  be 
marked  on  the  end  of  each  kit  box.  The  display  header  would  announce 
to  prospective  purchasers  they  could  win  a  $2.00  chrome  plated  model  if 
the  number  on  the  end  of  the  box  corresponds  with  the  number  to  be  posted 
by  the  store  manager  in  4  weeks. 

Advisory  Opinion  Digest  No.  124 

Statute  Involved :   Section  5,  Fed-        Agricultural  cooperatives  may  mar- 
eral  Trade  Commission  Act.  ket  their  products  through  a  com- 

Released:  May  5,  1967.  mon  sales  agent. 

In  an  advisory  opinion  made  public  today,  the  Federal  Trade  Commis- 
sion stated  that  agricultural  cooperatives  formed  under  pertinent  provisions 
of  the  Capper- Volstead  Act  may  establish  and  market  their  members'  prod- 
ucts through  a  common  sales  agent. 

Counsel  for  the  requesting  parties  described  his  clients  as  cooperative 
associations  of  milk  producers  representing  some  361  farmers  and  dairymen 
who  produce  about  2  million  pounds  of  milk  per  month  in  excess  of  that 
consumed  in  their  trading  area.  Counsel  said  that  formation  of  the  sales 
agency  by  his  clients  will  enable  them  to  dispose  of  this  excess  through  bid- 
ding on  Government  contracts  to  supply  milk  to  military  bases  in  competi- 
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tion  with  milk  now  imported  from  other  milk  marketing  areas  for  that 
purpose. 

The  Capper- Volstead  Act  (7  U.S.C.  291,  292)  permits  persons  engaged 
in  agricultural  pursuits  to  associate  in  the  collective  marketing  of  their 
products.  Under  its  provisions  cooperative  associations  formed  thereunder 
may  make  contracts  or  agreements  as  will  effect  such  purpose,  and  they 
may  have  marketing  agents  in  common.  The  Act  has  been  construed  as  a 
grant  of  immunity  from  the  antitrust  laws  insofar  as  collaboration  among 
members  of  cooperative  associations  are  concerned.  This  immunity  ends, 
however,  at  the  point  where  they  act,  either  by  themselves  or  with  other 
persons  or  entities  not  in  this  category,  to  restrain  trade  or  otherwise  elim- 
inate competition  at  successive  stages  in  the  marketing  process. 

In  approving  the  formation  of  a  common  sales  agency  by  cooperative 
associations  of  milk  producers  to  market  the  products  of  their  members  the 
Commission  advised  Counsel  for  the  requesting  parties  that  its  action  "is 
not  to  be  construed  as  approval  for  any  practice  which  may  be  predatory 
in  nature,  may  result  in  unlawful  monopolization,  may  restrain  commerce 
to  the  extent  that  milk  prices  are  unduly  enhanced  thereby,  nor  to  conspira- 
cies or  combinations  between  your"  clients  "and  persons  or  entities  not  in 
this  category." 

Advisory  Opinion  Digest  No.  125 

Statute  Involved:    Section  5,  Fed-        Agreement   among   retailers   as   to 

eral  Trade  Commission  Act.  uniform  store  hours. 

Released:  May  16, 1967. 

The  Conunission  was  asked  to  render  an  advisory  opinion  as  to  whether 
it  would  be  lawful  for  a  trade  association,  after  making  a  survey  of  retailer 
preferences  as  to  store  hours,  to  recommend  that  all  stores  observe  the  same 
hours,  but  that  no  sanctions  would  be  imposed  upon  nonconforming  retailers. 
The  request  was  prompted  by  Advisory  Opinion  Digest  No.  110,  which  the 
Association  interpreted  as  having  stated  that  the  Commission  found  nothing 
unlawful  in  an  agreement  among  retailers  to  observe  unifonn  hours  of 
business. 

The  Commission  pointed  out  that  its  previous  opinion  advised  merely  that 
there  would  be  nothing  unlawful  in  a  retail  trade  association  conducting  an 
informal  survey  intended  to  determine  its  members'  individual  preferences 
as  to  hours  of  business,  followed  by  an  announcement  by  the  association  of 
the  results  of  the  survey.  The  Commission  emphasized  that  its  opinion  was 
based  on  the  premise  that  any  number  of  individual  retailers  may  elect  uni- 
laterally to  adopt  common  hours  of  business.  The  Commission  did  not  in- 
tend to  suggest  that  an  agreement  among  competing  retailers  with  respect 
to  uniform  hours  of  business  would  be  lawful.  On  the  contrary,  it  was  the 
Conomission's  opinion  that  such  an  agreement  among  competitors,  while 
perhaps  not  illegal  per  se,  would  be  fraught  with  grave  risks  of  illegality. 
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Conceivably,  there  might  be  some  rare  and  most  unusual  circumstances  in 
which  such  an  agreement  among  competing  sellers  could  be  justified  as  a 
reasonable  restraint  of  trade,  but  this  seems  unlikely.  The  fact  that  no  sanc- 
tions or  coercion  are  imposed  upon  noncomplying  retailers  cannot  legitima- 
tize an  otherwise  unlawful  agreement  in  restraint  of  trade. 

In  sum,  it  was  the  Commission's  opinion  that  the  conduct  of  a  survey  as 
to  its  members'  business  hours  and  an  announcement  of  the  results  of  that 
survey  by  a  trade  association,  would  not  be  unlawful  so  long  as  no  agreement 
among  competing  sellers  was  involved. 

Advisory  Opinion  Digest  No,  126 

Statute  Involved:  Section  12,  Fed-        Proposed   advertising  for   portable 

eral  Trade  Commission  Act.  oxygen  administrator. 

Released:  May  26,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  the  legality  of  certain  proposed  advertising  for  a  portable  oxygen  ad- 
ministrator designed  for  individual  use. 

The  advertising  would  represent  that  there  are  many  emergencies  that 
call  for  an  inmiediate  supply  of  oxygen,  such  as  sudden  heart  attacks, 
coronary  occlusions,  respiratory  defections,  gas  and  smoke  poisoning,  drown- 
ing, electric  shock,  asthmatic  seizures,  and  more.  Providing  oxygen  the 
instant  it  is  needed  can,  according  to  the  advertising,  make  the  difference 
between  prolonging  life  and  losing  it  or  between  complete  and  partial 
recovery.  When  needed,  oxygen  must  be  supplied  within  5  to  8  minutes 
to  prevent  brain  damage.  Until  recently,  if  an  emergency  oxygen  deficiency 
occurred,  one  had  to  wait  for  professional  medical  assistance  and  there  was 
no  way  of  knowing  how  long  that  would  take.  Now  one  can  have  a  low  cost 
portable  administrator  so  simple  to  operate  that  anyone  can  administer  it, 
even  to  themselves.  WhUe  the  literature  would  caution  in  some  places  that 
all  heart  and  respiratory  conditions  are  not  alike  and  thus  the  need  for 
oxygen  may  vary  widely  in  its  application  so  that  your  doctor  will  have  to 
be  your  guide,  it  would  also  add  that  the  advertiser  knows  of  no  emergency 
situation  where  oxygen  can  do  harm  and  it  may  save  a  life  under  many 
circumstances. 

The  opinion  pointed  out  that  the  matter  presented  a  difficult  problem 
to  treat  under  the  advisory  opinion  procedure,  for  the  Commission  has  not 
conducted  its  own  tests  of  this  particular  unit  and  hence  is  not  in  a  posi- 
tion to  comment  upon  every  question  raised  by  the  advertising.  Hence, 
its  opinion  has  to  be  based  upon  such  general  medical  knowledge  as  is 
available  and  be  directed  at  the  main  themes  of  this  advertising  rather 
than  at  specific  details. 


126 
114 

Based  upon  what  is  known  of  the  capabilities  of  similar  devices,  the 
Commission  advised  that  it  could  not  place  its  stamp  of  approval  upon 
advertising  which  holds  this  device  out  to  the  general  public  as  suitable 
for  use  and  capable  of  saving  lives  under  all  conditions  specified  without  its 
having  been  recommended  for  use  by  a  doctor  familiar  with  the  patient 
and  without  the  individual  for  whom  it  has  been  prescribed,  or  his  family, 
having  been  given  instructions  for  its  use.  This  is  particularly  true  when 
it  is  considered  that  in  some  cases  of  asthma  and  emphysema  there  is  a 
danger  in  the  administration  of  oxygen  without  a  doctor's  prescription  and 
instruction  because  an  over  supply  in  these  conditions  can  actually  cause 
the  patient  to  stop  breathing. 

The  opinion  further  added  that  aside  from  the  question  of  danger  in 
this  specific  situation  of  use  and  the  general  fire  hazard  when  oxygen  is 
improperly  used  or  stored,  the  scientific  evidence  available  indicates  that 
vdthout  a  f>ositive-pressure  apparatus,  this  device  will  accomplish  little  more 
than  will  mouth-to-mouth  resuscitation  in  situations  where  emergency 
oxygen  is  indicated.  In  fact,  the  emergency  resuscitator  attachment  appears 
to  require  mouth-to-mouth  techniques  in  conjunction  with  the  device  and 
the  evidence  indicates  this  would  only  increase  the  oxygen  a  patient  would 
receive  by  an  insignificant  amount.  Positive  pressure,  which  can  only  be 
administered  by  trained  personnel  without  grave  danger  to  the  patient,  is 
indicated  for  use  when  a  patient  is  not  breathing.  If  the  patient  is  breathing 
he  will  usually  inhale  sufficient  oxygen  from  the  air  by  himself  until  medical 
help  can  be  obtained. 

The  fault  of  this  advertising,  as  the  Commission  views  it,  is  that  while 
beneficial  results  can  be  achieved  by  the  skilled  administration  of  the  proper 
amounts  of  oxygen  when  that  treatment  is  indicated,  it  is  deceptive  to  hold 
out  to  the  unskilled  person  that  he  can  by  himself  properly  diagnose  the 
patient's  condition  and  administer  oxygen  in  the  required  amounts  and  in 
the  proper  manner  through  use  of  this  device  so  as  to  achieve  the  results 
claimed  in  the  advertising. 

Advisory  Opinion  Digest  No.  127 

Statute  Involved :  Section  5,  Fed-  Description    of   raised   printing   as 

eral  Trade  Commission  Act.  embossed. 

Released:  May  26,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  use  of  the  terms  "embossing"  and  "embossed"  to  describe 
raised  printing  or  printing  by  the  verkotype  process. 

The  process  used  would  consist  of  printing  the  copy  with  a  printing  or 
lithographic  press,  placing  it  on  a  conveyor  to  send  it  through  a  verkotype 
machine  that  sprinkles  powdered  rosin  on  the  wet  ink  and  carries  the  copy 
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under  gas  heaters  which  would  fuse  the  rosin  and  ink,  thereby  creating  a 
raised  surface. 

The  Commission  advised  that  since  embossing  is  generally  understood 
to  involve  the  distension  of  paper  with  the  use  of  a  die,  the  description  of 
raised  printing,  including  products  of  the  verkotype  printing  process,  as 
embossing  would  be  inappropriate. 

Advisory  Opinion  Digest  No.  128 

Statute  Involved:   Section  5,  Fed-         Trade  association  code  of  ethics. 

ederal  Trade  Commission  Act. 
Released:  May  23,  1967. 

A  group  of  producers  of  products  sold  by  door-to-door  salesmen  employed 
by  independent  sales  agencies  has  requested  a  Commission  opinion  with 
respect  to  the  legality  of  a  proposed  code  of  ethics  to  govern  the  practices  of 
the  agencies  and  the  salesmen.  The  opinion  was  rendered  following  the  sec- 
ond submittal  of  the  code,  which  had  been  substantially  modified  as  a  result 
of  conferences  with  the  Commission's  staff  pursuant  to  Commission  direction. 

The  modified  code  provides  for  the  appointment  of  an  Administrator 
who  will  be  empowered  to  impose  fines  against  any  of  the  agencies  if  he 
finds  that  they  have  authorized,  condoned  or  in  any  way  supported  deceptive 
practices  by  their  sales  and  collection  representatives.  The  maximum  amount 
of  fines  has  been  limited  to  an  amount  which  in  the  Commission's  judgment 
will  not  operate  anticompetitively  or  in  a  confiscatory  manner  but  sufficient 
to  constitute  a  deterent. 

Further,  in  the  modified  code  the  agreement  between  signatory  agencies 
not  to  employ  a  person  found  to  be  a  willful  violator  by  the  Administrator 
in  a  sales  capacity  for  a  period  not  to  exceed  one  year  was  eliminated.  In 
its  place  it  is  now  provided  that  the  Administrator,  upon  finding  that  a 
person  has  willfully  violated  the  code,  shall  recommend  that  he  not  be  em- 
ployed in  a  sales  capacity  for  a  period  not  to  exceed  one  year.  However,  it 
is  further  provided  that  an  agency  shall  use  its  own  discretion  in  deciding 
whether  to  follow  such  recommendation  of  the  Administrator. 

In  order  for  a  person  to  be  found  to  be  a  willful  violator  it  must  be  deter- 
mined that  on  three  separate  occasions  he  violated  the  code  with  knowledge 
that  his  representations  were  in  violation  of  the  code.  Moreover,  if  an 
agency  repeatedly  condones  or  authorizes  violations  of  the  code,  it  may  be 
subject  to  expulsion  from  participation  in  the  code. 

Finally,  in  order  to  insure  greater  participation  in  the  administration  of 
the  code  by  the  agencies  than  was  the  case  in  connection  with  the  original 
submittal,  the  code  now  provides  that  the  Administrator  will  be  responsible 
to  a  Board  of  Directors  composed  of  six  agencies  and  one  producer.  Of  the 
six  agencies,  at  least  two  must  not  be  affiliated  with  any  producer.  Also,  the 
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one  producer  must  not  be  affiliated  with  any  agency.  Appeals  from  actions 
of  the  Administrator  may  be  taken  as  a  matter  of  right  to  a  committee  com- 
posed of  representatives  of  at  least  three  participating  agencies,  at  least 
one  of  which  is  not  to  be  affiliated  with  a  producer,  A  new  committee  is 
to  be  appointed  each  month  and  its  members  are  to  be  rotated  from  among 
signatory  agencies. 

The  Commission  advised  that  it  had  given  this  matter  very  careful  con- 
sideration in  view  of  the  magnitude  of  the  problems  which  confront  the  in- 
dustry and  the  obvious  sincerity  of  the  industry  in  attempting  to  devise  ways 
to  cope  with  those  problems.  Even  taking  all  these  factors  into  consideration, 
however,  the  Conmiission  was  unable  to  give  its  approval  to  those  sections 
of  code  which  apply  to  the  salesmen  as  those  sections  are  now  written.  While 
the  code  now  provides  that  the  action  to  be  taken  with  respect  to  the  sales- 
men found  to  be  in  violation  would  be  on  the  basis  of  a  recommendation  by 
the  Administrator  rather  than  by  agreement  among  the  signatory  agencies, 
the  Commission  believes  the  probable  result  of  that  recommendation  would 
be  to  substantially  interfere  with  those  individuals'  right  of  employment  and 
their  right  to  have  their  fate  decided  by  their  individual  employers  imin- 
fluenced  by  virtually  mandatory  recommendations  from  the  Administrator. 

However,  the  Commission  advised  that  it  did  not  believe  that  this  would 
call  for  outright  rejection  of  the  code,  since  it  believed  the  code  could  be 
amended  so  as  to  achieve  the  legitimate  objectives  of  the  industry  without 
running  afoul  of  the  antitrust  laws.  Thus  the  Commission  stated  it  was  pre- 
pared to  advise  the  industry  that  it  could  see  no  objection  to  the  maintaining 
by  the  Administrator  of  a  public  record  of  the  names  and  circumstances  re- 
specting a  finding  of  a  willful  violation.  If  this  modification  was  agreeable 
to  the  industry,  so  that  a  provision  to  that  effect  could  be  inserted  in  the 
code  in  place  of  the  present  section  applying  to  salesmen,  the  Commission 
would  have  no  further  objection  on  that  score. 

The  Commission  was  further  of  the  opinion,  now  that  greater  participa- 
tion of  the  agencies  had  been  assured,  that  it  was  possible  to  apply  the  code 
as  now  written  to  the  producers  and  agencies  in  such  a  manner  as  not  to  do 
violence  to  the  antitrust  laws,  particularly  if  the  element  of  coercion  could 
be  truly  eliminated  insofar  as  the  agencies  were  concerned  when  they  were 
arriving  at  their  decision  as  to  whether  to  join  or  whether  to  remain  under 
the  code  after  having  joined.  The  Commission  made  it  clear,  however,  that 
this  conclusion  was  a  tentative  one  since  there  was  little  recorded  experience 
upon  which  to  predicate  such  a  judgment.  Therefore,  the  opinion  was  based 
on  the  understanding  that  there  will  be  no  coercion  of  any  agency  to  sub- 
scribe to  the  plan,  no  coercion  of  any  agency  to  remain  in  it  after  it  has  sub- 
scribed and  no  retaliation  of  any  kind  against  any  agency  which  does  not 
choose  to  join  or  which  subsequently  elects  to  leave  after  having  joined. 
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The  industry  was  also  advised  that  the  Commission  approval  extended  in 
the  opinion  was  given  for  a  three  year  period,  following  which  the  industry 
should  resubmit  its  request,  and,  in  the  meantime,  the  Administrator  must 
submit  reports  to  the  Commission  of  each  complaint  which  was  received, 
considered  or  investigated  and  of  each  action  taken.  Further,  the  opinion 
was  rendered  with  instrucdons  to  the  staff  of  the  Commission  to  initiate 
periodic  inquiries  after  the  plan  had  been  put  into  effect  to  determine  and 
report  to  the  Commission  as  to  how  it  is  actually  working. 

Commissioner  Elman,  dissenting: 

With  the  best  of  intentions,  a  trade  association  has  proposed,  and  the  Com- 
mission now  approves,  the  establishment  of  a  Code  which  provides  for  the 
exercise  of  the  powers  of  government  by  a  private  group. 

It  is  one  thing  to  encourage  businessmen  to  promote  voluntary  compliance 
with  the  law.  It  is  something  else  to  approve  a  private  scheme  of  law  enforce- 
ment, where  investigations  are  conducted  by  private  "policemen"  and  where 
violations  of  privately-decreed  "laws"  are  punished  by  fines  and  penalties 
imposed  by  private  "judges"  after  privately-conducted  "trials". 

The  Code's  Administrator  and  his  staff  will  apparently  function  like  a 
small  version  of  the  Federal  Trade  Commission.  But  there  is  a  big  difference 
between  such  an  administrator  and  the  Commission,  which  is  a  public  agency 
of  government,  with  powers  and  duties  that  are  defined  and  circumscribed 
by  specific  statutory  provisions  enacted  by  Congress.  The  decisions  and  orders 
of  the  Commission  are  subject  to  judicial  review.  Commission  proceedings 
are  public  and  must  be  conducted  in  conformity  with  the  requrements  of 
due  process,  the  Administrative  Procedure  Act,  and  other  applicable  pro- 
visions of  law.  Findings  of  fact  must  be  supported  by  substantial  evidence  on 
the  record.  In  short,  all  our  actions  are  subject,  substantively  and  proce- 
durally, to  the  basic  safeguards  and  restraints  established  by  law. 

It  is  fundamental  that  the  regulatory  powers  of  government  are  too  awe- 
some to  be  turned  over  to  private  policemen,  prosecutors,  and  judges — no 
matter  how  well-intentioned.  Regulation  of  business — at  least  when  it  in- 
volves the  imposition  of  fines  and  penalties  for  violations  of  prescribed  stand- 
ards of  conduct — is  the  job  of  government  agencies  and  officials  bound  by 
the  limitations  of  due  process  and  the  rule  of  law.  It  runs  against  the  basic 
grain  of  American  society  to  permit  private  "vigilantes"  to  act  as  policemen 
and  to  allow  private  judges  to  hold  "kangaroo  courts"  where  punishment 
are  imposed.  The  fundamental  safeguards  and  restraints  which  protect  the 
public  against  arbitrary  or  lawless  official  action  are  absent  when  the  powers 
of  government  are  sought  to  be  exercised  by  private  individuals  or  groups. 

I  think  the  Commission  is  taking  a  long  step  backward  in  approving  the 
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usurpation  by  a  trade  association  of  the  law-enforcement  powers  and  duties 
of  an  agency  of  government.* 

Advisory  Opinion  Digest  No.  129 

Statute  Involved:    Section  5,  Fed-        "Solid"  and  "Karat"  used  together 
eral  Trade  Commission  Act.  in  describing  articles  composed  of 

Released:  June  13,  1967.  gold. 

The  Commission  recently  advised  an  association  that  the  word  "solid" 
could  be  used  in  conjunction  with  the  karat  indication  of  gold  of  10  or  more 
karats  in  fineness.  For  example,  it  would  be  proper  to  use  the  expression 
"14  karat  solid  gold"  or  "solid  14  karat  gold"  to  describe  an  article  which 
was  both  in  fact  solid  and  in  fact  made  of  gold  14  karat  in  fineness.  The 
use  of  such  descriptions,  or  appropriate  abbreviations  therefor,  provided  both 
factors  in  the  description  were  given  adequate  prominence,  would  be 
unobjectionable. 


*Cf.  "The  Precious  Ounce  of  Prevention",  an  address  by  Honorable  Paul  Rand  Dixon, 
before  the  Advertising  Association  of  the  West,  Spokane,  Washington,  June  28,  1966,  pp. 
11-12 : 

"The  question  then  arises  as  to  whether  an  industry  is  privileged  to  crack  the  whip 
on  the  illegal  few  within  it.  What  kind  of  discipline  is  acceptable?  Who  is  to  be  the  judge 
and  jury?  What  assurance  is  there  that  the  assessment  of  the  facts  will  be  impartial?  And 
will  the  accused  have  a  fair  chance  to  defend  himself?  These  are  serious  questions.  We 
are  no  longer  living  in  the  days  of  the  Old  West  when  punishment  was  dealt  out  with 
more  speed  than  accuracy.  We  are  living  instead,  thank  Heaven,  under  a  government  of 
law  for  which  many  generations  of  free  men  have  fought.  Although  legal  process  sometimes 
may  be  frustratingly  slow,  it  is  the  safeguard  of  our  liberty.  Thus,  should  any  industry 
interpret  self  policing  as  conveying  the  privilege  to  mete  out  justice  to  offenders  without 
due  process  of  law,  far  more  would  be  lost  than  gained.  That  is  why  I  say  that  self  policing 
must  be  reinforced  by  governmental  authority.  For  the  advertising  industry  to  set  up  high 
ethical  standards,  as  you  already  have  done,  is  all  to  the  good,  and  to  adhere  to  the 
standards  is  even  better.  Indeed,  such  self  restraint  serves  to  focus  attention  on  those  few 
who  are  out  of  step.  They  may  even  become  so  uncomfortable  conspicuous  that  they  will 
mend  their  ways.  But  if  they  don't,  and  persuasion  fails,  it  is  not  your  privilege  to 
discipline  them.  Such  is  the  sole  responsibility  of  governmental  authority — local,  state 
or  national." 

Cf.  also  Donald  F.  Turner,  "Cooperation  Among  Competitors",  Northwestern  Univ. 
L.  Rev. 865,  870-71  (1967). 

"In  discussing  collaboration  among  competitors  which  regulates  or  limits  their  competi- 
tion in  particular  ways,  I  have  been  considering  only  voluntary  adherence  by  the  competitors 
themselves  to  agreements  of  one  sort  or  another.  I  have  not  been  discussing  the  question 
of  sanctions  that  might  be  imposed  within  the  group  for  failure  to  comply  with  the 
agreement ;  the  more  so,  I  have  not  been  discussing  sanctions  effected  through  pressure 
on  outside  parties  with  whom  the  group  deals.  For  good  reasons,  the  law  has  always  been 
suspicious  of  the  potential  abuse  in  private  government  of  economic  activity  enforced  by 
sanctions.  Therefore,  the  use  of  sanctions  within  and  without  the  group  raises  quite  separate 
questions  ...  In  short,  the  Imposition  of  sanctions  is  indeed  an  assumption  of  legislative 
power  by  a  private  group  which  Is  likely  to  be  Intolerable  under  all  but  the  most  extreme 
circumstances". 
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Advisory  Opinion  Digest  No.  130 

Statute  Involved:    Section  5,  Fed-        Use  of  words  "National"  and  "As- 
eral  Trade  Commission  Act.  sociation"  in  name  of  proposed 

Released:  June  13, 1967.  trade  association. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  the  use  of  the  words  "National"  and  "Association" 
in  the  name  of  an  association  in  the  process  of  formation. 

The  Commission  was  advised  that  a  group  of  members  of  the  industry 
had  cooperated  in  the  founding  of  the  association,  an  unincorporated  group. 
These  members  were  active  in  several  different  states.  They  are  now  solicit- 
ing memberships  from  ever)'  industry  member  known  in  the  United  States, 
which  exceed  twenty-five  hundred  in  number.  The  purpose  of  the  associa- 
tion will  be  to  foster  the  well-being  and  growth  of  the  industry,  as  is  common 
with  trade  associations.  Within  a  short  time,  the  group  expects  to  achieve 
substantial  and  widespread  representation. 

The  opinion  advised  that  the  Commission  had  considered  the  facts  pre- 
sented and  the  steps  which  the  group  planned  to  take  and  that  it  had  no 
objection  to  the  use  of  either  word  in  the  name  of  the  proposed  association. 

Advisory  Opinion  Digest  No.  131 

Statute    Involved:     Sections    2(a)         Acceptance  of  free  merchandise  by 

and  2(f),  amended  Clayton  Act.  grocery  retailer. 

Released:  June  27,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  respect  to  the  legality  of  the  acceptance  by  a  grocery  retailer  of  offers 
of  free  merchandise  from  some  of  its  suppliers.  Basically,  the  retailer  was 
interested  in  the  legality  of  accepting  an  offer,  in  connection  with  the 
purchase  of  merchandise,  of  one  case  of  free  goods  for  every  location  the 
purchaser  operates.  According  to  information  supplied  by  the  requesting 
party,  such  offers  are  often  introductory  in  nature,  and  are  used  by  manu- 
facturers to  acquire  new  customers  or  to  introduce  new  products.  Only  one 
free  case  of  goods  is  given  and  the  offers  are  generally  not  repeated. 

Under  well-settle  principles,  the  Commission  advised  that  it  was  of  the 
opinion  that  where  a  seller  gives  his  customers  free  merchandise  without 
expecting  any  promotional  performance  in  return,  the  retailer  having  ad- 
vised that  no  such  performance  was  expected,  he  has  in  effect  and  in  law 
granted  a  reduction  in  price  to  the  extent  of  the  value  of  the  free  mer- 
chandise. This  being  so,  the  practice  of  making  such  offers  would  be 
governed  by  the  provisions  of  Section  2(a)  of  the  Clayton  Act,  as  amended 
by  the  Robinson-Patman  Act,  which,  in  brief,  provides  that  it  shall  be 
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unlawful  for  a  seller  to  discriminate  in  price  between  different  purchasers 
of  goods  of  like  grade  and  quality  where  the  effect  may  be  to  substantially 
lessen  competition  or  to  create  a  monopoly  and  where  none  of  the  defenses 
afforded  by  the  Act  are  present. 

As  the  buyer,  the  Commission  advised  that  the  retailer  was  governed 
by  the  provisions  of  Section  2(f)  of  the  Act,  which  would  make  it  unlawful 
knowingly  to  induce  or  receive  a  discrimination  in  price  which  is  prohibited 
by  Section  2(a).  Thus  the  suppliers  could  give  and  the  retailer  could 
accept  free  merchandise  under  these  circumstances  to  the  same  extent  and 
in  the  same  amounts  as  lower  prices  would  be  lawful. 

Considering  the  nature  of  the  statute  involved,  the  Commission  stated 
that  it  was  difficult  to  rule  categorically  with  respect  to  any  particular 
proposal  such  as  presented  in  the  context  of  an  advisory  opinion.  This  is 
especially  true  when  it  comes  to  measuring  the  competitive  eflfects  of  a 
proposal  which  has  not  yet  been  placed  into  effect.  Despite  the  presence 
of  these  unknown  factors,  the  Conmiission  felt  it  could  offer  certain  com- 
ments of  a  cautionary  nature  which  might  be  helpful  to  the  retailer  in 
determining  whether  or  not  to  accept  such  offers. 

Under  the  formula  which  the  suppliers  proposed  to  use  for  determining 
the  amount  of  free  goods  to  be  given  each  customer,  namely,  one  free  case 
for  every  location  the  purchaser  operates,  the  Commission  felt  it  was  very 
unlikely  that  any  of  the  defenses  made  available  by  the  Act  could  be 
established.  The  only  ones  which  seemed  to  have  any  possible  application 
to  this  situation  would  be  good  faith  meeting  of  competition  and  cost 
justification.  The  very  statement  of  facts  seemed  to  negate  any  question  of 
meeting  competition,  for  the  suppliers  obviously  would  not  be  reacting  to 
any  competitive  situation  but  would  instead  be  motivated  solely  by  their 
own  marketing  purposes. 

Additionally,  it  was  difficult  for  the  Commission  to  visualize  how  these 
offers  could  be  cost  justified  since  cost  factors  obviously  do  not  enter  into 
the  determination  of  the  amount  of  free  goods  to  be  given.  Quite  the  con- 
trary, the  amount  is  to  be  determined  solely  by  the  number  of  outlets  which 
the  purchaser  operates,  without  regard  to  quantities  ordered  or  differences 
in  the  cost  of  manufacture,  sale  or  delivery. 

If  the  offer  is  made  to  obtain  new  customers,  the  Commission  felt  price 
discriminations  could  result  as  between  new  customers  who  would  receive 
varying  amounts  of  free  goods  depending  upon  the  number  of  outlets  which 
they  operate,  or  between  any  given  new  customers  and  competing  old  cus- 
tomers who  would  receive  nothing  under  the  proposal.  Even  if  the  offers 
were  made  to  all  customers  for  the  purpose  of  introducing  a  new  product, 
price  discriminations  could  result  because  of  the  varying  amounts  of  free 
goods  depending  upon  the  number  of  outlets  which  they  operate.  The 
question  of  whether  such  price  differentials  would  have  the  probability  of 
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anticompetitive  effect  requisite  to  a  finding  of  illegality  under  the  statute 
would  depend  on  the  specific  circumstances  of  the  individual  case.  This 
determination  cannot  be  made  with  certainty  at  this  time.  In  view  of  the 
possibility  of  a  violation  of  Section  2(a)  of  the  Clayton  Act  as  amended 
by  the  Robinson- Patman  Act,  the  Commission  is  unable  to  give  its  approval 
to  this  plan. 

Advisory  Opinion  Digest  No.  132 

Statute    Involved:     Section    2(a),         Giving  of  free  merchandise  by  sup- 
amended  Clayton  Act  pliers  to  obtain  new  customers. 
Released:  June  27,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  respect  to  the  legality  of  a  proposal  by  a  seller  to  give  free  merchandise 
in  order  to  obtain  new  customers  among  retail  food  outlets  not  presently 
selling  the  products  of  the  seller.  According  to  information  supplied  by  the 
requesting  party,  such  offers  are  often  introductory  in  nature,  and  are  used 
by  manufacturers  to  acquire  new  customers  or  to  introduce  new  products. 
Only  one  free  case  of  goods  is  given  and  the  offers  are  generally  not  repeated. 

Under  the  proposal,  for  each  such  outlet  which  has  from  one  to  six 
check-outs,  both  mclusive,  the  seller  will  give  one  free  case  of  each  product 
which  is  purchased  by  or  for  sale  through  such  outlet.  The  requisite  purchase 
must  be  in  case  lots.  For  each  such  outlet  which  has  seven  or  more  check- 
outs, the  seller  will  give  two  free  cases  of  each  product  which  is  purchased 
by  or  for  sale  through  such  outlet  and  the  requisite  purchase  again  must  be 
in  case  lots.  For  the  purpose  of  this  offer,  the  term  "check-outs"  means  cash 
registers  or  other  places  in  the  outlet  at  which  customers  regularly  pay  for 
food  purchases  made  in  said  outlet. 

The  Commission  advised  that  it  was  of  the  opinion  that  where  a  seller 
gives  his  customers  free  merchandise  without  expecting  any  promotional 
performance  in  return,  he  has  in  effect  and  in  law  granted  a  reduction  in 
price  to  the  extent  of  the  value  of  the  free  merchandise.  This  being  so,  the 
practice  would  be  governed  by  the  provisions  of  Section  2(a)  of  the  Clayton 
Act,  as  amended  by  the  Robinson-Patman  Act,  which,  in  brief,  provides  that 
it  shall  be  unlawful  for  a  seller  to  discriminate  in  price  between  different 
purchasers  of  goods  of  like  grade  and  quality  where  the  effect  may  be  to 
substantially  lessen  competition  and  where  none  of  the  defenses  afforded 
by  the  Act  are  present.  Thus  the  seller  was  advised  that  it  could  give  free 
merchandise  under  these  circumstances  to  the  same  extent  and  in  the  same 
amounts  as  it  could  grant  lower  prices  to  the  recipients  thereof. 

Considering  the  nature  of  the  statute  involved,  the  Commission  went  on 
to  advise  that  it  was  difficult  to  rule  categorically  with  respect  to  any  par- 
ticular proposal  in  the  context  of  an  advisory  opinion.  This  is  especially  true 
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when  it  comes  to  measuring  in  a  prospective  manner  the  competitive  effects 
of  a  proposal  which  has  not  yet  been  placed  into  effect.  Despite  the  presence 
of  these  unknown  factors,  the  Commission  did  feel  that  it  could  offer  certain 
comments  of  a  cautionary  nature  which  might  prove  helpful  to  the  seller  in 
determining  whether  or  not  to  embark  upon  this  program. 

Under  the  formula  which  the  seller  proposed  to  use  for  determining  the 
amount  of  free  goods  to  be  given  each  customer,  namely,  one  free  case  for 
each  outlet  with  up  to  six  checkouts  and  two  free  cases  for  each  outlet  with 
more  than  six,  it  appeared  unlikely  to  the  Commission  that  any  of  the  de- 
fenses made  available  by  the  Act  could  be  established.  The  only  ones  which 
would  seem  to  have  any  possible  application  to  this  situation  would  be  good 
faith  meeting  of  competition  and  cost  justification.  The  very  statement  of 
facts  seemed  to  negate  any  question  of  meeting  competition,  for  the  seller 
obviously  would  not  be  reacting  to  any  competitive  situation  but  would  in- 
stead be  motivated  solely  by  its  own  marketing  purposes. 

Additionally,  it  was  difficult  for  the  Commission  to  visualize  how  these 
offers  could  be  cost  justified  since  cost  factors  obviously  do  not  enter  into 
the  determination  of  the  amount  of  free  goods  to  be  given.  Quite  the  contrary, 
the  amount  is  to  be  determined  solely  by  the  number  of  checkouts  per  out- 
let which  the  purchasers  operate,  without  regard  to  quantities  ordered  or 
differences  in  the  cost  of  manufacture,  sale  or  delivery. 

If  the  offer  is  made  to  obtain  new  customers,  the  Commission  felt  that 
price  discriminations  could  result  as  between  new  customers  who  would 
receive  varying  amounts  of  free  goods  depending  upon  the  number  of  outlets 
which  they  operate,  or  between  any  given  new  customers  and  competing 
old  customers  who  would  receive  nothing  under  the  proposal.  Even  if  the 
offers  were  made  to  all  customers  for  the  purpose  of  introducing  a  new 
product,  price  discriminations  could  result  because  of  the  varying  amounts 
of  free  goods  depending  upon  the  number  of  outlets  which  they  operate. 
The  question  of  whether  such  price  differentials  would  have  the  probability 
of  anti-competitive  effect  requisite  to  a  finding  of  illegality  under  the 
statute  would  depend  on  the  specific  circumstances  of  the  individual  case. 
This  determination  cannot  be  made  with  certainty  at  this  time.  In  view 
of  the  possibility  of  a  violation  of  Section  2(a)  of  the  Clayton  Act  as 
amended  by  the  Robinson- Pa tman  Act,  the  Commission  is  unable  to  give  its 
approval  to  this  plan. 

Advisory  Opinion  Digest  No.  133 

Statute  Involved:   Section  5,  Fed-         Agreement   among  members   of  a 
eral  Trade  Commission  Act.  trade  association  to  comply  with 

Released:  July  13,  1967.  government  ruling. 

A  trade  association  recently  requested  an  advisory  opinion  as  to  its  pro- 
posal to  hold  joint  discussions  among  its  members  as  to  the  proper  descrip- 
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tion  of  the  industry's  product  looking  toward  a  possible  agreement  among 
all  concerned  to  comply  with  ruling  of  a  government  agency  as  to  how  the 
product  should  be  labeled.  The  Association  assured  the  Commission  that 
the  discussion  would  be  for  this  limited  purpose  only  and  that  there  would 
be  no  price  fixing,  monopoly  or  other  antitrust  question  involved. 

The  Commission  advised  that  there  could  be  no  objection  to  a  discussion 
among  the  members  looking  toward  a  limited  agreement  to  comply  with 
this  ruling  on  a  voluntary  basis.  The  members  were  further  advised,  how- 
ever, that  nothing  in  this  opinion  was  to  be  construed  as  approval  of  any 
steps  which  might  be  taken  by  the  members,  acting  in  their  private  capacity, 
to  enforce  this  ruling  themselves  as  to  any  members  who  might  not  be  in- 
clined to  agree.  Such  approval  as  was  given  was  limited  to  the  simple  agree- 
ment in  principle  to  comply  with  the  ruling,  with  enforcement  being  left 
to  the  properly  constituted  government  authorities. 

Advisory  Opinion  Digest  No.  134 

Statute  Involved:   Section  5,  Fed-         Proposed  lease  of  patented  indus- 
eral  Trade  Commission  Act.  trial  machine  designed  to  produce 

Released:  July  13,  1967.  non-patented  end  products. 

A  manufacturer  of  a  patented  industrial  machine  designed  to  produce 
a  non-patented  end  product  has  requested  an  advisory  opinion  as  to  the 
legality  of  its  proposed  form  of  lease. 

The  manufacturer  posed  two  specific  questions  pertaining  to  the  lease 
and  requested  an  opinion  as  to  any  other  phase  which  the  Commission 
might  feel  should  be  covered.  The  first  question  related  to  the  lease  term  and 
royalty  provisions,  which  provide  that  the  lease  shall  continue  in  effect  for 
three  years  with  the  lessee  having  the  right  to  terminate  upon  90  days 
notice  during  the  second  and  third  years  and  that  the  rental  shall  be  2.2% 
of  the  gross  sales  of  products  produced  on  the  machine  by  the  lessee.  The 
Commission  stated  that  it  viewed  the  patent  grant  as  conveying  to  the 
patentee  the  right  to  charge  whatever  royalty  was  satisfactory  to  the  parties, 
measured  by  whatever  patented  or  unpatented  royalty  base  he  desired  for 
as  long  a  period  of  time  as  he  elects,  so  long  as  there  is  no  attempt  thereby 
to  extend  the  patent  monopoly  beyond  its  intended  scope.  Therefore,  it 
could  see  no  objection  to  three  provisions  as  written. 

The  second  question  related  to  the  paragraph  providing  that  the  lessor 
will  not  make  any  sales  of  the  equipment  and  will  not  enter  into  a  lease 
agreement  for  such  equipment  with  anyone  else  whose  place  of  business 
is  located  within  the  lessee's  trading  area  as  defined  in  the  lease.  The  Com- 
mission noted  that  this  provision  did  not  grant  the  licensee  an  exclusive 
territory,  although  it  had  been  advised  that  the  nature  of  the  end  product 
would  make  it  difficult  for  anyone  else  to  compete  within  that  area  because 
of  the  freight  factor.  Be  that  as  it  may,  the  Commission  was  of  the  opinion 
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that  the  owner  or  holder  of  exclusive  patent  rights  to  make,  use  and  sell 
may  carve  out  of  his  grant  a  limited  monoply  for  a  licensee  and,  therefore, 
it  could  see  no  objection  to  this  provision. 

The  Commission  further  noted  that  following  discussions  with  the  staff 
the  manufacturer  authorized  deletion  of  one  sentence  in  the  lease  for  edi- 
torial purposes  and  that  in  the  paragraph  dealing  with  alterations,  the  manu- 
facturer requested  deletion  of  the  sentence  requiring  that  any  alerations, 
improvements,  or  changes,  which  are  or  may  be  patentable,  shall,  upon  re- 
quest, be  assigned  to  the  lessor.  Thus  the  manufacturer  did  not  request  an 
opinion  as  to  the  required  grantback  of  improv  ed  patents  incorporated  in  the 
original  submittal. 

While  the  Commission  did  not  purport  to  pass  upon  the  purely  contrac- 
tual aspects  of  the  lease,  it  did  state  that  it  had  reviewed  the  other  provisions 
of  the  lease  and  expressed  no  objections  thereto  from  the  standpoint  of  the 
laws  it  administers,  particularly  in  view  of  the  fact  that  it  had  been  advised 
that  there  were  other  competitive  machines  which  the  lessees  are  free  to  rent 
or  purchase  and  in  view  of  the  fact  that  there  were  no  tie-ins  requiring  the 
purchase  of  auxiliary  or  other  equipment  or  supplies  from  the  lessor. 

Advisory  Opinion  Digest  No.  135 

Statute    Involved:    Sections    2(d)         Tripartite    promotional    assistance 
and  2(e),  amended  Clayton  Act.  plan  featuring  brand  name  pro- 

Released:  July  19,  1967.  motion  through  contest  books. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  a  tripartite  promotional  program  featuring  the 
sale  by  a  promoter  to  grocery  retailers  of  books  in  which  customers  can  paste 
labels  from  suppliers'  products  and  receive  a  cash  reward  depending  upon 
the  number  of  labels  collected. 

Under  the  plan,  manufacturers  will  be  solicited  for  permission  to  show 
reproductions  of  their  labels,  box  tops,  etc.,  within  the  pages  of  the  books 
at  no  charge.  The  promoter  will  then  offer  the  books  for  sale  to  all  retailers 
within  the  boundaries  of  the  initial  test  area.  The  retailers  can  then  dis- 
tribute the  books  in  any  manner  they  choose,  either  by  mail,  house-to-house, 
or  at  their  stores.  They  may  offer  them  as  a  bonus  for  a  certain  purchase  or 
for  purchases  of  a  specified  amount. 

Consumers  will  be  invited  to  buy  and  try  the  products  shown  and  to  paste 
or  otherwise  fasten  the  actual  label  or  other  product  identification  over  the 
designated  space  in  the  book.  The  books  are  redeemable  for  cash  at  the  issu- 
ing retailer's  store  and  the  value  depends  upon  either  the  total  number  of 
product  identifications  returned  in  one  type  of  book  or  whether  all  product 
identifications  are  returned  in  the  other  type  of  book.  The  retailer  advances 
the  cash  reward  to  consumers  redeeming  books  issued  by  him.  The  promoter 
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will  then  reimburse  the  retailer  the  full  amount  advanced  and  in  addition 
pay  him  a  checking  and  handling  fee,  which  will  vary  depending  upon 
whether  it  is  a  completely  filled  or  partially  filled  book.  The  promoter  will 
then  invoice  suppliers  based  on  the  number  of  product  identifications  re- 
turned. This  invoice  will  include  an  amount  sufficient  to  cover  the  cash 
reward  to  the  consumer,  and  fee  to  be  paid  the  retailer  and  a  payment  to  the 
promoter  for  his  costs  plus  his  profit. 

Retailers  stocking  all  the  items  shown  on  the  inside  pages,  or  willing  to 
do  so,  will  be  offered  a  choice  of  the  two  types  of  books.  First,  a  book 
offering  a  cash  reward  based  on  the  number  of  product  identifications  re- 
turned. The  consumer  can  fasten  one  or  more  of  the  product  identifications 
in  the  book  and  return  it  to  the  retailer  for  a  cash  reward.  Second,  a 
book  offering  a  flat  cash  reward  for  completely  filling  the  book  with  all 
identifications  shown.  Retailers  stocking  one  or  more  of  the  items  shown, 
but  not  all  of  them,  will  be  offered  the  book  where  redemption  value  is 
based  on  the  number  of  identifications  returned.  The  consumer  can  make 
purchases  anywhere  and  fill  as  many  spaces  as  desired,  regardless  of  limit 
to  items  stocked  by  the  issuing  retailer. 

Retailers  using  either  type  of  book  can  choose  from  individualized  covers 
or  preprinted  stock  covers  and  will  have  a  choice  of  using  a  name  coined 
by  the  promoter  or  a  name  of  their  own  choosing.  The  cost  to  the  retailer 
will  vary  according  to  the  type  and  quantity  of  books  purchased.  The  pro- 
moter has  advised  that  the  differences  in  costs  of  both  the  standard  and 
individualized  covers  is  solely  attributable  to  differences  in  the  cost  of  print- 
ing and  distributing  different  quantities  and  that  the  books  are  to  be  sold 
to  retailers  at  cost. 

The  promoter  will  mail  an  "Offer  to  Retailers"  to  all  grocery  stores,  su- 
permarkets, headquarters  of  each  local,  regional  and  national  chain,  whole- 
salers and  the  area  headquarters  or  warehouses  of  each  cooperative  or  as- 
sociation within  the  geographic  area,  as  their  names  can  be  found  in  trade 
and  telephone  directories,  route  lists,  etc.  Realizing  that  some  stores  might 
be  missing  from  these  Usts  and  also  that  other  types  of  retailers  might  be 
offering  at  least  some  of  the  products  shown,  the  promoter  will  run  an  ad- 
vertisement in  every  daily  newspaper  within  the  area  outlining  the  features 
of  the  books  and  offering  to  furnish  a  copy  of  the  notice  to  any  interested 
retailer.  In  any  county  where  there  is  no  daily  newspaper,  the  notice  of 
advertisement  will  be  run  in  a  weekly  newspaper  of  general  circulation. 

The  Commission  advised  that  while  it  believed  the  promoter  had  done  a 
commendable  job  of  devising  a  plan  which  contained  alternatives  which 
should  prove  to  be  usable  in  one  form  or  another  by  every  customer  of  the 
participating  suppliers,  there  was  still  lacking  the  element  of  proportionally 
equal  treatment  of  those  customers  as  required  by  Sections  2  (d)  and  (e) 
of  the  Clayton  Act,  as  amended.  In  brief,  these  sections  require  that  when- 
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ever  a  seller  makes  payments  and  furnishes  services  for  the  benefit  of  one 
customer,  he  must  make  those  payments  or  services  available  on  propor- 
tionally equal  terms  to  all  competing  customers.  If  a  situation  such  as  this, 
where  a  number  of  suppliers  will  be  making  payments  to  the  promoter  which 
will  inure  to  the  benefit  of  their  customers,  the  responsibility  rests  on  the 
promoter  and  the  suppliers  to  see  that  the  promotional  assistance  thereby 
rendered  is  made  available  on  proportionally  equal  terms  to  each  competing 
customer  of  each  participating  supplier. 

The  Commission's  concern  with  this  proposal  stemmed  first  from  the  fact 
that  the  retailers  will  be  charged  diflferent  prices  for  these  books  depending 
upon  the  quantities  ordered.  In  one  sense,  this  could  be  viewed  simply  as  a 
sale  from  the  promoter  to  the  retailers  and  thus  subject  to  the  cost  justifica- 
tion defense  which  the  statute  makes  available  to  one  charged  with  a  dis- 
crimination in  price.  However,  the  Commission  found  it  conceptually  im- 
possible to  lift  this  transaction  out  of  the  whole  and  view  it  as  a  separate  price 
discrimination  problem.  The  proposal  involves  one  essentially  promotional 
program  in  which  the  parts  cannot  be  separated  from  the  whole.  While  it  is 
true  that  the  promoter  will  sell  the  books  to  the  retailers,  he  will  do  so  at 
cost  and  this  would  not  be  possible  were  it  not  for  the  fact  that  he  will  derive 
his  profit  from  payments  made  by  the  suppliers.  Thus  the  Commission  ruled 
that  the  entire  plan  was  keyed  to  payments  which  emanate  from  the  sup- 
pliers and  this  being  so  all  parts  must  be  judged  according  to  the  standards 
set  forth  in  Sections  2(d)  and  (e)  of  the  act. 

This  brought  the  Commission  into  confrontation  with  the  fact  that  the 
defense  of  cost  justification  is  not  available  to  one  charged  with  a  violation 
of  these  Sections.  It  followed,  in  the  Commission's  view,  that  there  was  no 
way  to  escape  the  conclusion  that  the  smaller  dealers  were  not  being  afforded 
proportionally  equal  treatment  when  they  had  to  pay  more  for  the  books 
than  did  their  larger  competitors.  The  opinion  acknowledged  it  to  be  true 
that  these  prices  are  equally  available  to  all  in  that  all  will  be  charged  the 
same  price  for  the  same  quantities.  But  it  is  equally  true  that  all  will  not  be 
able  to  buy  in  the  same  quantities.  Since  the  retailers'  profits  from  this  plan 
will  equal  the  amount  by  which  their  payments  for  redeeming  books  exceed 
their  cost  of  purchasing  such  books,  the  Commission  could  not  view  the  plan 
as  being  available  on  proportionally  equal  terms  so  long  as  there  is  a  dis- 
parity in  the  prices  they  must  pay  in  order  to  participate. 

In  this  connection,  the  Commission  made  it  clear  that  it  was  only  con- 
cerned with  the  prices  charged  for  the  books  with  standard  covers  since 
those  were  the  real  base  of  the  plan.  The  purchase  of  books  with  individual- 
ized covers  appeared  to  be  purely  optional  with  the  retailer  if  he  cared  to 
spend  more  in  order  to  more  closely  identify  the  plan  with  his  own  store. 

A  second  respect  in  which  this  proposal  was  held  to  be  deficient  under 
the  law  stemmed  from  the  fact  that  the  large  retailers  were  apparently  to  be 
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offered  both  the  fully  completed  and  the  partially  completed  book  plans, 
while  the  smaller  retailers  were  to  be  offered  only  the  latter.  In  the  Com- 
mission's view,  both  plans  must  be  affirmatively  offered  to  and  made  avail- 
able to  all  retailers  before  the  overall  plan  could  be  said  to  be  available  to  all 
competing  customers  on  proportionally  equal  terms. 

The  opinion  singled  out  two  additional  factors  of  the  proposal  which 
should  be  borne  in  mind  if  it  is  to  be  conducted  within  the  law.  The  first 
concerned  the  fact  that  grocery  retailers  will  be  notified  by  mail  and  all 
other  customers  of  the  participating  suppliers  will  be  notified  by  adver- 
tisement. While  the  statute  prescribes  no  particular  method  by  which  the 
availability  of  allowances  or  services  is  to  be  communicated  to  a  seller's  cus- 
tomers, it  is  clear  that  the  duty  rests  upon  such  seller  to  see  that  all  compet- 
ing customers  are  informed.  A  plan  can  only  be  said  to  be  available  to  a 
customer  if  he  knows  about  its  existence.  If  the  method  of  notification  chosen 
actually  reaches  all  competing  customers,  there  could  be  no  objection  to 
the  plan  on  that  score.  However,  the  promoter  was  cautioned  to  keep  in 
mind  that  the  suppliers  could  incur  liability  if  it  subsequently  developed 
that  some  did  not  as  a  matter  of  fact  receive  notice  because  of  the  method 
chosen. 

The  second  factor  stemmed  from  the  fact  that  it  was  proposed  initially  to 
test  the  program  in  nine  contiguous  counties.  Even  though  this  is  a  test  area 
the  promoter  was  advised  to  be  careful  here  not  to  discriminate  against 
customers  located  on  the  fringes  but  outside  the  area  selected  since  they  may 
be  actually  competing  with  those  who  are  participating.  In  such  situation, 
the  existence  of  competition  prevails,  not  geographic  or  political  subdivi- 
sions, and  the  fringe  area  customers,  if  any  there  be,  who  in  fact  compete 
must  be  afforded  an  equal  opportunity  to  participate. 

Note. — Modified  by  Commission  action  of  July  11,  1968.  See  Appendix. 

Advisory  Opinion  Digest  No.  136 

Statute  Involved:    Section  5,  Fed-        Selective  leasing  of  shopping  center 

eral  Trade  Commission  Act.  space. 

Released:  July  19,  1967. 

The  Federal  Trade  Commission  was  recently  asked  its  views  as  to  the 
legality  of  the  following  proposed  course  of  conduct: 

A  real  estate  developer  plans  to  develop  a  new  city  composed  of  some 
5,000  families.  In  connection  therewith  space  is  to  be  made  available  for 
business  and  service  facilities.  Prospective  lessees  of  this  space  will  be  ac- 
cepted, or  rejected,  in  light  of  a  statistical  study  purporting  to  show  an 
optimum  occupancy  mix. 

The  Commission  advised  the  requesting  party  that,  in  the  absence  of 
any  purpose  or  intent  to  create  a  monopoly,  prospective  lessees  could  be 
accepted  or  rejected  at  will  provided  the  action  taken  was  taken  inde- 
pendently and  as  the  result  of  the  lessor's  individual  judgment. 
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The  Commission  noted,  however,  that  it  expressed  no  views  as  to  the 
propriety,  under  the  trade  regulation  laws,  of  any  agreement  between  lessor 
and  lessee  as  to  others  to  whom  space  might  be  leased. 

Advisory  Opinion  Digest  No,  137 

Statute  Involved:   Section  5,  Fed-        Proposed  trade  association  discus- 
eral  Trade  Commission  Act.  sions  seeking  firm  price  guaran- 

Released :  August  24, 1967.  tees  from  suppliers. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  respect  to  the  legality  of  a  user's  trade  association  discussing  and  seek- 
ing a  "guarantee  that  a  quoted  price  will  remain  firm  for  a  definite  num- 
ber of  days"  from  individual  suppliers  or  from  their  national  association. 

It  was  represented  that  the  product  constitutes  about  30%  of  the  cost 
of  doing  business  and  that  while  some  users  buy  direct,  others  purchase 
from  intermediate  suppliers.  Regardless  of  the  supply  source,  product 
suppliers  change  prices  without  notice  and  will  not  guarantee  firm  prices 
unless  the  purchase  contract  calls  for  a  large  quantity  of  the  product.  As 
users'  customers  demand  firm  price  quotations  on  their  needs  and  because 
of  the  normal  time  lapse  between  a  quotation  and  actual  product  pur- 
chase, an  interim  price  increase  by  producers  results  in  a  lessening  of  the 
users'  profit.  The  Association  added  that  there  is  no  agreement  not  to  do 
business  with  those  producers  who  decline  to  guarantee  firm  prices,  but 
that  individual  users  will  continue  to  bargain  for  concessions  as  they  do 
at  present. 

The  Commission  advised  that  it  could  neither  approve  nor  sanction 
the  proposed  industry  discussions.  Though  such  discussion  might  be  moti- 
vated by  a  purpose  to  remove  evils  affecting  the  industry,  it  appears  to  go 
further  than  is  reasonably  necessary  to  accomplish  the  desired  result.  Even 
if  the  discussions  were  accompanied  by  disclaimers,  there  is  implicit  therein 
too  grave  a  danger  that  it  would  serve  as  advice  whereby  the  concerted 
power  of  members  of  the  local  association,  and  even  of  the  national  asso- 
ciation, might  be  brought  to  bear  to  coerce  the  producers,  or  their  associa- 
tion, to  conform  pricing  policies  to  the  standard  desired,  or  at  the  very  least 
as  an  invitation  to  enter  into  agreements  among  themselves  to  do  so. 

Advisory  Opinion  Digest  No.  138 

Statue     Involved:     Textile     Fiber        Use  of  symbols  and  names  having 

Products  Identification  Act.  fur-bearing  animal  connotations 

Released:  August 24,  1967.  in  labeling  textile  fiber  products. 

The  Commission  was  recently  requested  to  render  an  opinion  with  respect 
to  the  labeling  of  textile  fiber  products  manufactured  so  as  to  simulate  a 
fur  or  fur  product. 
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The  requesting  party  proposed  using  a  label  which  would  bear  the  de- 
piction a  fur-bearing  animal  commercially  used  in  fur  products,  a  trade 
name  and  trademark  having  a  fur-bearing  animal  connotation,  and  the 
required  fiber  content  disclosures. 

The  Commission  pointed  out  that  the  Rules  and  Regulations  promul- 
gated under  authority  of  the  Textile  Fiber  Products  Identification  Act 
provide,  in  Rule  9,  that  the  label  of  a  textile  fiber  product  shall  not  contain 
a  name,  word,  depiction,  descriptive  matter,  or  other  symbol  which  connotes 
or  signifies  a  fur-bearing  animal,  unless  such  product  is  a  fur  product  within 
the  meaning  of  the  Fur  Products  Labeling  Act.  Subject  to  this  proviso,  a 
textile  fiber  product  may  not  be  described  on  the  label  with  the  name  or 
part  of  a  name  of  a  fur-bearing  animal,  whether  as  a  single  or  combination 
word  similar  to  a  fur-bearing  animal  name,  for  example,  "Broadtail." 

The  Rules  permit  the  nondeceptive  use  on  textile  fiber  products  of  fur- 
bearing  animal  names  but  only  where  the  animal  fur  is  not  commonly  or 
commercially  used  in  fur  products,  as  for  example,  "Bear."  Further,  the 
Rules  do  not  prevent  nor  prohibit  the  nondeceptive  use  of  a  trademark 
or  trade  name  containing  the  name,  symbol,  or  depiction  of  a  fur-bearing 
animal  unless  "the  textile  fiber  product  in  connection  with  which  such  trade- 
mark or  trade  name  is  used  simulates  a  fur  or  fur  product." 

The  Commission  advised  that  it  would  not  be  proper,  in  the  labeling 
of  textile  fiber  products,  to  use  a  label  bearing  the  depiction  of  a  fur-bearing 
animal  nor  a  trademark  and  trade  name  having  fur-bearing  animal  con- 
notations. Such  labeling,  with  or  without  the  required  fiber  content  dis- 
closures, of  a  textile  fiber  product  manufactured  so  as  to  simulate  the  fur 
of  an  animal  commonly  or  commercially  used  in  fur  products  would  have 
the  tendency  and  capacity  of  inducing  prospective  customers  into  the  mis- 
taken belief  that  the  textile  fiber  product  to  which  such  label  is  affixed 
contains  the  fur  of  the  animal  depicted  of  fur  fibers  from  such  animal. 

Advisory  Opinion  Digest  No.  139 

Statute  Involved:    Section  5,  Fed-  Advertising    claims    for    personal 

eral  Trade  Commission  Act.  deodorant  spray. 

Released:  August 30, 1967. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  some  proposed  advertising  claims  for  a  personal  deodorant 
spray. 

Specifically,  the  Commission  considered  the  propriety  of  the  folowing 
two  claims:  (1)  that  the  product  meets  the  U.S.  Government  requirements 
for  safety  and  effectiveness  and  (2)  that  no  other  medicated  personal  deo- 
dorant spray  equals  its  safety  and  eflfectiveness. 
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In  regard  to  the  first  claim,  the  Commission  said  there  were  no  specific 
standards  or  requirements  officially  recognized  by  the  U.S.  Government 
relating  to  the  safety  and  effectiveness  of  personal  deodorant  sprays.  Under 
these  circumstances,  therefore,  the  Commission  said  it  would  be  improper 
to  claim  that  such  requirements  exist  and  that  the  product  meets  those 
requirements. 

With  respect  to  the  second  claim,  the  Commission  said  that  opinion 
evidence  indicated  there  are  other  medicated  deodorant  sprays  on  the  market 
which  are  equally  as  safe  and  effective  as  the  product  in  question.  In  view 
of  this  opinion  evidence,  and  in  the  absence  of  reports  of  properly  controlled 
studies  establishing  the  validity  of  the  claim,  the  Commission  said  that  it 
could  not  give  its  approval  to  the  second  claim. 

Advisory  Opinion  Digest  No.  140 

Statute   Involved:    Section   2(d),  Advertising   allowances    by    book 

amended  Clayton  Act.  publisher. 

Released:  August  30,  1967. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  legality  of  a  book  publisher's  promotional  plan  calling  for 
the  payment  of  advertising  allowances.  Specifically,  the  Commission  ruled 
that  the  proposed  plan  would  be  in  compliance  with  Sec.  2(d)  of  the  Clayton 
Act,  as  amended. 

Under  the  terms  of  the  proposed  plan,  the  book  publisher  proposes  to 
offer  to  retailers,  wholesalers  and  retailers  who  purchase  through  whole- 
salers advertising  allowances  equal  to  75%  of  the  actual  cost  for  newspaper 
and  magazine  advertisements  at  local  rates,  but  not  to  exceed  10%  of  the 
net  value  of  confirmed  orders  for  the  advertised  titles.  Additionally,  allow- 
ances will  be  paid  for  the  use  of  stuffers,  circulars  and  catalogs,  but  not  to 
exceed  10%  of  the  dealers'  net  purchases.  Regardless  of  which  method  of 
advertising  is  used,  promotional  payments  will  not  exceed  10%  of  the  buyers' 
total  net  purchases. 

Advisory  Opinion  Digest  No.  141 

Statute  Involved:    Section  5,  Fed-         Proposed  advertising  for  mink  oil 

eral  Trade  Commission  Act.  skin  lotion. 

Released:    September  6,   1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  respect  to  proposed  advertising  for  a  skin  lotion  containing  mink  oil, 
which  would  represent  that  the  product  will  relieve  the  scaling,  itching 
and  redness  of  psoriasis  and  eczema. 
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The  opinion  advised  the  advertiser  that  while  the  Commission  has  no 
objection  to  representations  that  the  product  will  afford  temporary  relief 
of  itching  and  scales  of  psoriasis,  any  mention  of  eczema  or  representations  in 
advertising  that  the  product  will  relieve  redness  would  appear  to  have  the 
capacity  and  tendency  to  deceive. 

Advisory  Opinion  Digest  No.  142 

Statute    Involved:     Textile    Fiber        Information  required  on  label  af- 

Products   Identification   Act.  fixed  to  textile  fiber  products. 

Released:    September  6,   1967. 

The  Commission  was  recently  requested  to  render  an  opinion  with  respect 
to  the  labeling  of  textile  fiber  products  manufactured  so  as  to  stimulate  a 
fur  or  fur  product. 

The  requesting  party  proposed  using  two  labels  on  his  products.  The 
first  would  bear  his  trademark  and  trade  name  and  would  be  affixed  inside 
the  neck  of  the  garment  in  the  conventional  manner.  The  second,  bearing 
the  required  fiber  content  disclosures,  would  be  a  separate  tag  hung  else- 
where on  the  garment. 

The  Commission  pointed  out  that  the  Rules  and  Regulations  promulgated 
under  authority  of  the  Textile  Fiber  Products  Identification  Act  define 
"required  information"  as  that  which  must  appear  on  labels,  and  "label" 
as  the  means  of  identification  required  to  be  affixed  on  textile  fiber  products 
and  on  which  the  "required  information"  is  to  appear  (Rule  1,  para- 
graphs (e)  and  (f)).  The  "required  information"  includes  "the  generic 
names  and  percentages  by  weight  of  the  constituent  fibers  present"  which 
shall  be  "conspicuously  and  separately  set  out  on  the  same  side  of  the  label 
in  a  manner  as  to  be  clearly  legible  and  readily  accessible"  to  such  a  prospec- 
tive purchaser  (Rule  16).  The  name  to  be  used  on  such  labels  "shall  be 
the  name  under  which  the  person  is  doing  business"  or  his  word  trademark 
if  registered   (Rule  19). 

The  opinion  pointed  out  that  Rule  16(b)  provides  that  the  required 
name  or  registered  identification  number  may  be  conspicuously  set  out  on  a 
separate  label  which  is  prominently  displayed  in  close  proximity  to  the 
label  containing  the  other  required  information.  However,  in  this  instance, 
the  Commission  believed  that  it  would  not  be  proper,  in  the  labeling  of  a 
textile  product,  to  identify  the  product  with  one  label  bearing  a  trademark 
and  trade  name  including  fur  terminology  and  to  make  the  fiber  content 
disclosure  on  another  label  or  tag  hung  elsewhere  on  the  product.  It  was 
the  Commission's  opinion  that  the  proposed  labeling  of  a  textile  fiber  prod- 
uct manufactured  so  as  to  simulate  the  fur  of  an  animal  conraionly  or  com- 
mercially used  in  fur  products  would  have  the  tendency  and  capacity  of 
inducing  prospective  purchasers  into  the  mistaken  belief  that  such  product 
was  a  fur  or  fur  product. 
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Advisory  Opinion  Digest  No.  143 

Statute     Involved:     Section    2(d),   Promotional    allowances    by    fabric 
amended  Clayton  Act.  supplier   to   finished   product   re- 

Released:  September  12,  1967.  sellers. 

In  an  advisory  opinion  the  Commission  ruled  that  a  fabric  supplier  who 
makes  advertising  allowances  available  to  one  or  more  resellers  of  a  finished 
product,  irrespective  of  the  fact  that  an  intermediary  performs  work  on  the 
raw  material  which  transforms  it  into  the  finished  product,  thereby  adopts 
those  resellers  of  the  finished  product  as  his  customers  and  must  comply 
with  Sec.  2(d)  of  the  Robinson- Patman  Act. 

Commenting  further  upon  the  customer  relationship,  the  Commission 
said: 

"We  think  Congress  clearly  intended  to  ban  discriminations  in  the 
form  of  advertising  allowances,  regardless  of  the  fact  that  intermedi- 
aries might  be  interposed,  where  the  grantor  deliberately  contacts 
hundreds  of  retailers  directly  with  the  purpose  of  expending  thousands 
of  dollars  for  advertising  purposes.  Thus  where  a  supplier  initiates  such 
a  promotional  program  with  retailers  and  has  primary,  if  not  the  sole, 
responsibility  over  the  control  and  administration  of  the  plan,  we  think 
the  customer  relationship  has  been  established  and  the  plan  must  be 
tested  in  the  light  of  the  requirements  of  Sec.  2(d)  of  the  Act." 
Under  the  terms  of  the  proposed  plan,  the  fabric  supplier  would  pay  50% 
of  retailers'  advertising  costs  if  the  retailer  sells  and  advertises  wearing  ap- 
parel manufactured  from  a  certain  line  of  fabric,  up  to  a  total  cost  of  1,200 
lines  published  in  Advertising  Checking  Bureau   (ACB)   newspapers.  Re- 
tailers who  use  non-ACB  rated  newspapers,  radio,  television,  handbills  or 
mail  stuffers  will  be  paid  an  equivalent  measurable  cost.  The  plan  will  be 
made  available  to  all  retailers  located  in  selected  trading  areas  of  all  wearing 
apparel  manufacturers  who  purchase  and  produce  the  finished  product 
from  the  fabric  in  question.  Only  dealers  who  purchase  apparel  at  regular 
wholesale  prices  will  be  eligible  to  participate. 

In  its  opinion,  the  Commission  concluded  that  the  plan  complies  with 
Sec.  2(d)  of  the  Robinson-Patman  Act  with  two  reservations.  In  comment- 
ing upon  the  first  reservation,  the  Commission  said : 

"The  statute  requires  one  who  gives  advertising  allowances  to  make 
those  payments  available  to  all  competing  customers.  Availability  means 
that  the  grantor  of  the  allowance  must  notify  all  competing  customers 
of  their  right  to  participate  in  the  plan.  Thus  the  provision  of  the  plan 
which  requires  a  retailer  located  just  outside  one  of  the  selected  areas 
to  show  that  he  competes  with  one  or  more  of  the  favored  retailers  in 
order  to  have  the  offer  made  available  to  him  would  appear  to  shift  the 
responsibility  of  notification  required  under  the  statute.  For  this  reason, 
the  Commission  cannot  approve  this  particular  provision  of  the  plan 
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should   it   result   in   discrimination   against  retailers  located  on  the 
periphery  of  the  selected  trading  areas." 

With  respect  to  its  second  reservation,  the  Commission  said  that  its  opinion 
should  not  be  construed  as  implying  approval  of  the  phrase  "at  regular  whole- 
sale prices"  if  the  practical  efTect  of  that  language  is  to  procure  resale  price 
maintenance. 

Advisory  Opinion  Digest  No.  144 

Statute  Involved:   Section  5,  Fed-        Proposed    license    agreement    for 

eral  Trade  Commission  Act.  process  patent. 

Released:  September  29, 1967. 

The  Commission  recently  rendered  an  advisory  opinion  in  which  it  in- 
formed the  owner  of  patented  process  for  preparing  food  that  it  could  see 
no  objection  to  the  form  of  a  proposed  licensing  agreement  with  the  food 
processing  industry. 

The  proposed  agreement,  which  was  the  only  form  of  agreement  to  be 
used,  was  described  as  nonexclusive  in  nature  and  provided  for  the  licensees 
to  use  the  process  and  machinery  at  one  uniform  rental  rate  regardless  of  the 
physical  location  of  the  licensee.  Although  the  process  patent  contemplates 
the  use  of  the  machinery  and  the  agreement  contemplates  use  by  the  licensees 
of  that  machinery,  there  is  no  absolute  requirement  that  the  licensees  use 
any  particular  machinery  in  connection  with  the  process. 

The  hourly  rental  to  be  charged  all  licensees  was  to  be  measured  by  a 
meter  attached  to  the  machine  and  the  licensor  reserved  the  right  to  cancel 
the  license  if  the  annual  rental  due  from  operation  of  the  machinery  fell 
below  a  stated  minimum  amount,  unless  the  licensee  paid  the  difference 
between  the  actual  rental  due  and  the  required  minimum.  The  duration  of 
the  agreement  was  to  be  for  a  period  of  five  years. 

The  Commission  advised  that  while  it  did  not  purport  to  pass  upon  the 
purely  contractual  aspects  of  the  agreement,  it  could  see  no  objection  to  the 
form  of  the  agreement  from  the  standpoint  of  the  laws  it  administered,  as 
distinguished  from  matter  pertaining  to  the  implementation  thereof. 

Advisory  Opinion  Digest  No.  145 

Statute    Involved:     Section    2(a),         Aggregating    purchases    of    multi- 
amended  Clayton  Act.  imit    organization    for    discount 
Released:  October  17, 1967.  purposes. 

The  Commission  rendered  an  advisory  opinion  in  which  it  concluded  that 
it  would  not  be  permissible  under  Sec.  2(a)  of  the  amended  Clayton  Act  to 
aggregate  the  purchases  of  three  centrally  owned  retail  grocery  stores  for 
the  purpose  of  cost  justifying  a  lower  price  to  those  stores. 

"The  reason  for  this,"  the  Commission  said,  "is  that  discounts  to  multi- 
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unit  purchasers  must  be  cost  justified  on  a  store-to-store  basis  where,  as  here, 
each  store  orders  separately,  receives  separate  delivery  and  is  invoiced 
separately." 

Concluding  its  opinion,  the  Commission  said : 

"Since  independent  and  singly  owned  retail  stores  are  served  in 
identically  the  same  manner,  it  would  confer  an  advantage  on  the 
multi-unit  store,  not  by  virtue  of  any  savings  in  cost  to  the  store  but 
solely  by  reason  of  its  membership  in  the  centrally  owned  organization. 
Combining  or  aggregating  purchases,  therefore,  for  the  purpose  of  de- 
termining costs  of  a  multi-unit  organization  is  not  related  to  the  reali- 
ties of  the  market  since  the  independent  or  singly  owned  store  competes 
with  the  individual  stores  of  the  chain  organization." 

The  particular  facts  in  the  advisory  opinion  involved  three  centrally 
owned  retail  grocery  stores.  Each  store  placed  separate  orders  with  the 
wholesaler,  had  its  goods  delivered  separately  and  was  invoiced  separately. 
In  addition,  some  single  owned  stores  bought  in  larger  volume  than  the 
smallest  store  which  belonged  to  the  centrally  owned  organization. 

Advisory  Opinion  Digest  No.  146 

Statute  Involved :  Section  5,  Federal        Request   for   revision   of   Advisory 
Trade  Commission  Act.  Opinion  No.    120   pertaining   to 

Released :  October  24,  1967.  use  of  the  word  "new". 

The  Commission  was  recently  requested  to  reconsider  and  revise  its 
advisory  opinion  as  to  the  permissible  jjeriod  of  time  during  which  an 
advertiser  may  continue  to  describe  a  new  product  as  being  "new."  The 
opinion  in  question  was  announced  in  Advisory  Opinion  Digest  No.  120 
and  took  the  position  that  until  such  time  as  later  developments  may  show 
the  need  for  a  different  rule,  the  Commission  would  be  inclined  to  question 
use  of  any  claim  that  a  product  was  new  for  a  longer  period  of  time  than 
six  months. 

The  request  was  that  the  Commission  revise  this  opinion  to  omit  specifying 
any  time  limit  or,  in  the  alternative,  to  specify  a  period  of  at  least  one  year, 
with  the  same  proviso  as  was  written  into  the  present  opinion  that  excej> 
tional  circumstances  may  warrant  a  longer  or  shorter  period.  In  response 
to  this  request,  the  Commission  stated  its  basic  conclusion  that  the  general 
rule  announced  in  the  opinion,  which  was  announced  as  the  rule  which 
would  be  followed  until  later  developments  might  show  the  need  for  a 
diflferent  rule,  has  not  been  in  existence  long  enough  for  the  accumulation 
of  any  additional  experience  which  would  indicate  the  need  for  a  change 
at  this  time. 

However,  the  Commission  did  take  note  of  the  argument  that  six  months 
is  not  adequate  time  for  test  marketing  new  products,  which  are  usually 
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tested  in  areas  representing  between  1%  and  15%  of  the  population  and 
run  for  an  average  of  six  months  to  two  years.  In  this  regard,  the  Commis- 
sion advised  that  the  six  months  rule  announced  in  its  previous  opinion  does 
not  apply  to  the  bona  fide  test  marketing  of  a  new  product.  So  long  as  the 
test  marketing  program  does  not  cover  more  than  15%  of  the  population, 
so  long  as  the  test  period  does  not  exceed  six  months  in  duration  and  so  long 
as  it  is  being  conducted  in  good  faith  for  test  purposes  only,  the  Commission 
stated  that  it  did  not  intend  to  apply  the  six  months  rule  until  the  test 
period  had  ended  and  the  product  had  been  introduced  to  the  general 
market. 

The  requesting  party  had  further  contended  that  the  time  selected  was  not 
long  enough  to  cover  the  average  life  of  packaging  materials  and  advertising 
literature  and  thus  would  necessitate  scrapping  such  materials  after  the 
time  had  expired.  With  respect  to  this  point,  the  Commission  stated  that 
while  it  was  always  anxious  to  minimize  such  losses  to  advertisers  whenever 
it  could  do  so  consistently  with  its  duty  to  protect  the  public  from  deception 
it  would  seem  that  here  the  advertiser  is  peculiarly  in  control  of  the  situation 
and  able  to  protect  himself  against  being  caught  with  a  large  inventory  of 
such  materials  on  hand. 

When  an  advertiser  introduces  a  new  product  to  the  market  he  is  at  that 
time  on  notice  that  the  claim  "new"  can  remain  valid  for  only  a  temporary 
period  of  time  and  he  is  at  that  time  charged  with  the  responsibility  of  pre- 
paring only  so  much  material  containing  the  word  as  can  be  used  within 
the  period  of  time  during  which  the  product  can  accurately  be  described 
as  new.  Even  granting  that  one  cannot  predict  with  mathematical  accuracy 
how  fast  the  inventory  will  be  consumed,  still  one  experienced  in  such  mat- 
ters should  be  able  to  predict  with  reasonable  accuracy  how  much  will  be 
needed  for  six  months  use  and  be  prepared  to  discontinue  use  of  such  mate- 
rial at  the  end  of  that  time  without  the  loss  of  significant  amounts. 

Finally,  the  Commission  stated  that  it  had  announced  in  its  first  advisory 
opinion  on  this  subject  (Advisory  Opinion  No.  120)  that  shorter  or  longer 
periods  of  time  would  be  considered  for  particular  products  upon  a  showing 
that  such  different  period  was  more  appropriate  for  the  product  in  question. 
No  such  showing  had  been  made  on  this  application  warranting  the  Com- 
mission to  make  any  change  in  its  announced  time  period. 

Advisory  Opinion  Digest  No.  147 

Statute    Involved:     Section    2(a),        Granting  of  "back-haul"  allowances 
amended  Clayton  Act.  to  customers  picking  up  their  own 

Released:  October  24,  1967.  orders. 

The  Commission  recently  rendered  an  advisory  opinion  advising  a  manu- 
facturer of  food  products  that  it  would  probably  be  illegal  to  grant  so-called 
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"back-haul"  allowances  to  customers  who  pick  up  their  own  purchases  at 
the  manufacturer's  warehouses. 

The  manufacturer  in  question  presently  sells  its  products  on  a  delivered 
price  basis  with  bracket  pricing  and  does  not  permit  customers  to  pick  up 
products  at  warehouses  or  plants.  Customers  with  trucks  returning  empty 
to  their  warehouses  along  routes  near  the  manufacturer's  warehouses  and 
plants  are  now  demanding  the  opportunity  to  pick  up  products  and  to  earn 
an  allowance  by  so  doing.  Consequently,  the  manufacturer  proposed  to 
institute  a  program  whereunder  customers  would  be  permitted  to  pick  up 
products  and  be  paid  an  allowance  equal  to  the  amount  the  manufacturer 
would  otherwise  have  to  pay  a  common  carrier  to  deliver  to  the  customer. 

The  Commission  advised  that  the  proposal  was  governed  by  the  provi- 
sions of  Section  2(a)  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act,  which,  in  brief,  provides  that  it  shall  be  unlawful  for  a  seller 
to  discriminate  in  price  between  different  purchasers  of  goods  of  like  grade 
and  quality  where  the  effect  may  be  substantially  to  lessen  competition  or 
to  create  a  monopoly  and  where  none  of  the  defenses  afforded  by  the  Act 
are  present.  Considered  in  the  light  of  this  statute,  the  Commission  con- 
cluded that,  assuming  the  presence  of  all  the  other  elements  necessary  to 
a  determination  of  a  violation  of  the  statute,  the  implementation  of  this 
proposal  would  probably  result  in  a  violation  of  the  law.  This  result  seemed 
to  the  Commission  necessarily  to  flow  from  the  use  of  a  delivered  pricing 
system,  for  in  such  a  case  the  freight  factor  included  within  the  price  is 
not  the  actual  freight  to  any  given  point,  but  an  average  of  the  freight 
costs  for  all  customers  within  the  zone  wherein  the  delivered  price  is  quoted, 
or,  at  least,  a  figure  determined  by  some  formula  apart  from  actual  costs. 
If  one  customer  is  then  given  a  "back-haul"  allowance  for  the  actual  freight 
saved,  the  .opinion  advised  serious  possibility  of  discrimination  would  exist 
in  any  delivered  pricing  system  and  it  is  highly  doubtful  that  the  defense  of 
cost  justification,  at  least,  would  be  available. 

While  this  conclusion  may  seem  unreasonable  from  one  point  of  view, 
since  the  allowance  would  be  for  no  more  than  the  actual  freight  saved,  it 
seemed  to  the  Commission  to  be  a  necessary  result  of  using  a  delivered 
pricing  system.  Whenever  such  a  seller  departs  from  his  delivered  prices 
for  the  benefit  of  one  customer,  he  leaves  himself  open  to  a  charge  of  dis- 
criminating against  his  other  competing  customers  who  order  in  the  same 
quantities  and  hence  fall  within  the  same  pricing  bracket  because  he  failed 
to  make  allowances  for  the  individual  cost  factors  present  in  their  situations. 
The  law  does  not  require  that  a  seller  pass  on  his  cost  savings  to  his  cus- 
tomers, the  Commission  stated,  but  where  he  elects  to  do  so  in  one  instance 
it  does  require  that  he  not  discriminate  between  his  purchasers  where  such 
discrimination  has  the  proscribed  adverse  effect  on  competition. 
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Advisory  Opinion  Digest  No.  148 

Statute  Involved :  Flammable  Fab-         Wood  fiber  chip  corsage  as  wearing 

rics  Act.  apparel  xmder  Act. 

Released:  November  7,  1967. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  whether  a  corsage  made  of  wood  fiber  chips  is  considered  to  be  wear- 
ing apparel  under  the  Flammable  Fabrics  Act. 

The  Commission  has  advised  the  requesting  party  that  in  its  opinion  a 
corsage  made  of  wood  fiber  chips  is  an  article  of  wearing  apparel  as  the 
term  "article  of  wearing  apparel"  is  defined  in  the  Flammable  Fabrics  Act, 
and  is  subject  to  the  Act. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967) . 

Advisory  Opinion  Digest  No.  149 

Statute  Involved:   Section  5,  Fed-        Payment    for    recruiting    new  stu- 

eral  Trade  Commission  Act.  dents. 

Released:  November  21,  1967. 

The  Commission  recently  advised  a  school  that  it  might  properly  offer 
and  pay  a  stated  sum  of  money  to  present  students  under  the  following 
circumstances : 

At,  or  near,  the  conclusion  of  a  course  of  instruction  students  would  be 
supplied  with  cards  recommending  the  school  for  distribution  to  their 
friends.  When  and  if  a  recipient  of  one  of  the  distributed  cards  contracted 
for,  and  paid  the  fee  for,  a  course  of  study  offered  by  the  school,  the  student 
who  had  distributed  that  card  would  be,  at  his  option,  paid  a  stated  sum 
or  would  have  an  equal  sum  credited  against  the  cost  of  his  further  studies. 

Commissioner  Jones  dissents: 

In  her  view  this  particular  type  of  paid  testimonial  (where  students  are 
to  receive  $10.00  credit  on  tuition  for  every  new  enroUee  recruited  by  them) 
without  disclosing  the  fact  of  such  payment  is  inherently  deceptive. 

Advisory  Opinion  Digest  No.  150 

Statute  Involved:   Section  5,  Fed-        Trade    association    publication    of 
eral  Trade  Conunission  Act.  advertisements  for  use  by  mem- 

Released:  November  21,  1967.  bers    featuring   range   of   prices 

to  be  charged  consumers. 

The  Commission  recently  advised  a  trade  association  in  the  home  im- 
provement field  that  it  would  probably  not  be  illegal  for  the  association 
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to  furnish  its  members  with  advertising  featuring  a  range  of  prices  to  be 
charged  consumers. 

The  advertisements  in  question  were  to  be  included  in  a  booklet  to  be 
sent  to  all  members  and  would  be  suitable  for  mailing  to  the  members'  cus- 
tomers. The  advertisements  would  depict  typical  home  improvement  proj- 
ects, list  the  specifications  for  the  project  and  state  a  range  of  prices  in  terms 
of  dollar  amounts  per  month  for  a  specified  number  of  years.  The  prices 
would  be  qualified  by  stating  that  they  will  vary  according  to  labor  and 
material  costs  in  various  areas.  One  page  of  the  booklet  would  include 
a  schedule  of  financing  charges  for  one,  two,  three  years,  etc.  The  adver- 
tisements would  be  marked  "Proof  and  members  purchasing  the  booklets 
to  send  to  their  customers  would  have  the  option  of  changing  any  of  the 
suggested  project  prices  if  they  desire. 

The  opinion  stated  that,  in  general,  there  could  be  no  objection  to  the 
proposal  if  implemented  exactly  as  outlined  above.  In  this  connection,  how- 
ever, the  Commission  added  that  all  involved  should  be  aware  of  the  dangers 
of  suppressing  or  eliminating  or  restraining  price  competition  among  individ- 
ual builders  or  contractors  because  of  the  fact  that  prices  are  to  be  included  in 
the  advertisements.  Thus,  this  plan  would  be  rendered  unlawful  if  in  prac- 
tice the  suggested  prices  were  used  as  subterfuge  or  pretext  for  horizontal 
price  agreements,  or  otherwise  restraining  competition,  between  contractors 
or  builders  in  particular  market  areas.  Special  care  must  therefore  be  taken 
to  insure  that  the  legality  of  the  plan  is  not  impaired  by  the  manner  in  which 
it  is  implemented.  This  advisory  opinion  is  expressly  predicated  on  the  as- 
sumption that  the  proposal  will  be  implemented  in  strict  conformity  with 
the  representations  made  to  the  Commission. 

Advisory  Opinion  Digest  No.  151 

Statute    Involved:     Section    2(a),         Commission   cannot   approve   sub- 
amended  Clayton  Act.  stantial  additional  annual  volume 
Released:   December  8,   1967.  discount  pricing  program. 

The  Commission  advised  a  manufacturer  it  cannot  approve  a  pricing  pro- 
posal to  provide  customers  an  additional  10%  discount  on  all  purchases  above 
$15,000  in  volume  within  the  calendar  year.  The  additional  discount  would 
be  granted  as  soon  as  the  $15,000  volume  is  reached  in  the  year.  The  pro- 
posal was  scheduled  to  go  into  operation  in  1968.  The  same  rules  would 
apply  for  each  succeeding  calendar  year.  Also,  the  program  would  pro- 
vide a  further  discount  on  purchases  above  $25,000  in  annual  volume.  The 
present  pricing  program  is  not  under  examination. 

The  manufacturer  sells  his  products  solely  to  nonexclusive  distributors 
who  resell  them,  and  similar  commodities  produced  by  other  suppliers, 
to  end  users. 
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The  Commission  told  the  manufacturer  it  cannot  approve  the  proposal 
because  there  is  a  strong  likelihood  that  price  discriminations  in  violation 
of  Section  2(a)  of  the  Clayton  Act  may  result  if  the  proposal  is  put  into 
operation.  The  Commission  pointed  out  that  price  discriminations  to  cus- 
tomers who  in  fact  compete  with  each  other  in  resale  of  commodities  of  like 
grade  and  quality  would  violate  Section  2(a)  of  the  Clayton  Act  unless  cost 
justified  or  unless  the  lower  price  is  a  good  faith  meeting  of  a  competitor's 
equally  low  price. 

Advisory  Opinion  Digest  No.  152 

Statute  Involved :   Section  5,  Fed-        Trade  association  product  certifica- 

eral  Trade  Commission  Act.  tion  program. 

Released:   December  13,  1967. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
involving  a  trade  association's  proposed  use  of  a  certification  mark  which  is 
designed  to  upgrade  the  safety  and  quality  of  a  particular  product. 

Specifically,  the  Commission  was  requested  to  rule  upon  the  following  two 
questions : 

1.  Can  the  association  require  non-members  to  join  the  association  as  a 
condition  precedent  to  using  the  association's  patented  certification  mark? 

2.  If  not,  can  the  association  charge  non-members  a  higher  fee  than  mem- 
bers for  use  of  the  mark? 

In  response  to  the  first  question,  the  Commission  said  that  it  should  not 
grant  approval  to  a  program  where  the  "trade  association  requires  non- 
members  to  join  the  association  as  a  condition  to  using  the  association's 
patented  certification  mark  because  there  is  at  this  time  insufficient  infor- 
mation to  evaluate  the  impact  on  competition  of  such  a  restricion."  Com- 
mening  further  on  the  first  question,  the  Commission  sent  the  requesting 
party  a  copy  of  Advisory  Opinion  Digest  No.  96,  dealing  with  a  closely 
related  situation  where  the  Commission  did  give  its  approval  to  a  similar 
program  on  condition  that  all  competitors  be  given  unrestricted  and  non- 
discriminatory access  to  its  certification  program  whether  they  were  members 
of  the  association  or  not. 

In  response  to  the  second  question,  the  Commission  reached  the  following 
conclusion : 

".  .  .  non-members  of  the  association  may  be  charged  a  higher  fee 
than  members  provided  it  represents  no  more  than  a  reasonable  differ- 
ential to  insure  that  members  and  non-members  of  the  association  alike 
pay  an  equal  share  of  the  costs  necesasry  to  support  the  program.  In 
short,  if  members  of  the  association  by  payment  of  dues  or  other  assess- 
ments have  borne  some  of  the  cost  of  the  program  not  reflected  in  the 
certification  fees  changed  them  then  the  payment  of  that  portion  of 
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the  costs  may  be  reflected  in  the  fees  charged  to  non-members.  This 
advisory  opinion  of  course  can  not  give  you  more  than  general  guidance 
on  this  matter  and  the  question  of  what  is  a  reasonable  differential  would 
have  to  be  decided  on  the  facts  of  each  case." 

Commissioner  Jo'SES,  dissenting: 

I  have  no  quarrel  with  the  substance  of  the  Commission's  response  to  the 
applicant  Association's  request  for  an  advisory  opinion  on  two  questions 
relating  to  the  availability  to  non-members  of  the  Association  of  the  certifi- 
cation mark  to  be  adopted  by  the  Association  relative  to  a  particular  type 
of  safety  device  and  to  the  right  of  the  mark  by  non-members.  However,  I  am 
dissenting  from  this  opinion  because  in  my  view  the  Commission  should  not 
have  responded  to  what  are  obviously  peripheral  aspects  of  the  Association's 
certification  program  without  full  knowledge  of  the  substantive  features  of 
the  program. 

The  members  of  the  applicant  trade  association  manufacture  the  safety 
device  involved.  They  describe  their  products  as  "high  performance"  ones 
which  are  used  in  particular  fields.  The  certification  program  which  gave 
rise  to  the  advisory  opinion  request  is  said  to  have  been  adopted  in  order 
to  upgrade  the  quality  of  the  safety  device  involved  and  to  insure  that  no 
one  requiring  such  a  product  places  too  great  a  reliance  on  an  inadequate 
product.  We  do  not  know  whether  the  certification  mark  represents  mini- 
mum or  maximvmi  safety  standards,  nor  do  we  know  whether  the  product 
test  standards  being  used  were  designed  for  the  particular  uses  for  which 
this  product  might  be  purchased.  It  is  highly  possible  that  a  product  fail- 
ing to  qualify  under  the  mark  may  be  entirely  adequate  for  some  uses 
though  not  for  others.  It  is  equally  possible  that  a  product  meeting  the 
standards  might  be  quite  inadequate  for  other  purposes.  Thus,  some  manu- 
facturers who  make  adequate  products  for  certain  purposes  might  never- 
theless be  excluded  from  obtaining  the  mark.  We  also  have  no  information 
on  the  procedures  used  in  formulating  the  standards  on  which  the  mark 
will  be  based.  Finally,  we  are  not  informed  as  to  how  the  mark  might  be 
advertised  and  what  the  impact  of  the  name  of  the  standards  institute  which 
formulated  the  standard  might  have  on  the  public's  attitude  towards  the 
Association's  mark. 

In  short,  we  are  asked  to  give  an  opinion  on  a  peripheral  aspect  of  this 
program  when  the  program  itself,  either  in  its  conception  or  in  its  ad- 
ministration, might  be  in  violation  of  the  laws  administered  by  this  Com- 
mission. I  do  not  believe  that  we  should  give  advisory  opinions  under  such 
circLunstances. 

Commissioner  Reilly  concurs  with  the  dissenting  statement. 
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Advisory  Opinion  Digest  No.  153 

Statute    Involved:     Section    2(a),        Proposal  to  grant  discounts  for  in- 
amended  Clayton  Act.  creased  annual  purchases. 
Released:  December  19,  1967. 

The  Commission  recently  rendered  an  advisory  opinion  in  which  an 
applicant  was  informed  a  proposal  to  grant  discounts  to  a  certain  class 
of  customers — ^jobbers  who  bought  his  products  for  resale — to  be  given 
at  the  end  of  a  sales  year  based  on  increased  amounts  of  purchases  over 
purchases  in  the  preceding  sales  year  cannot  be  approved  because  it  appears 
on  its  face  the  proposal  would  violate  Section  2(a)  of  the  Clayton  Act  if  it 
were  put  into  operation.  The  proposal  was  based  on  the  following  scale: 

(a)  2%  discount  on  a  20%  to  29%  inclusive  increase; 

(b)  3%  discount  on  a  30%  to  39%  inclusive  increase; 

{c)   4 %  discount  on  a  40 %  to  49 %  inclusive  increase ;  and 

(d)  5 %  discount  on  a  50 %  or  more  increase. 
The  Commission  further  pointed  out  that  price  discriminations  to  cus- 
tomers who  in  fact  compete  with  each  other  in  resale  of  commodities 
of  like  grade  and  quality  would  violate  Section  2(a)  of  the  Clayton  Act 
unless  cost  justified  or  unless  the  lower  price  is  a  good  faith  meeting  of  a 
competitior's  equally  low  price. 

Advisory  Opinion  Digest  No.  154 

Statute  Involved:   Section  5,  Fed-        Legality   under    antitrust   laws    of 
eral  Trade  Commission  Act.  complying  with  State  milk  mar- 

Released:  December  22,  1967.  keting    order    fixing    minimum 

resale  prices. 

The  Commission  recently  rendered  an  advisory  opinion  that  a  distributor 
who  complied  with  a  state's  milk  marketing  order  fixing  the  minimum 
resale  prices  of  dairy  products  would  not  be  subject  to  a  charge  of  violating 
the  antitrust  laws. 

The  distributor  in  question  did  not  have  a  warehouse  in  the  state  in 
question,  but  shipped  dairy  products  into  the  state  from  its  warehouses 
located  in  neighboring  states.  In  most  cases,  the  price  increases  required 
by  the  order  issued  pursuant  to  the  state's  dairy  products  marketing  act 
would  be  significant  and  the  distributor  sells  the  same  products  at  sub- 
stantially lower  prices  to  stores  located  in  the  neighboring  states  because 
competitive  pressures  dictate  lower  prices  except  where  the  higher  prices 
are  required  by  law. 

The  distributor  expressed  concern  that  by  agreeing  to  comply  with  the 
orders  of  the  state,  it  would  subject  itself  to  possible  action  under  the 
Sherman  Act,  the  Federal  Trade  Commission  Act,  or  possibly  even  the 


154 

142 

Clayton  Act,  as  amended  by  the  Robinson-Patrnan  Act,  since  sales  will  be 
made  at  different  prices  to  purchasers  in  different  states  of  commodities 
of  like  grade  and  quality.  Hence  an  opinion  was  requested  as  to  whether 
the  distributor  will  be  in  violation  of  any  of  the  laws  administered  by  the 
Commission  if  it  complies  with  the  state  laws  fixing  the  minimum  resale 
prices  of  dairy  products. 

The  Commission  advised  that  it  was  of  the  opinion  that  the  distributor 
would  not  be  subject  to  a  charge  of  violating  any  of  the  laws  it  administers 
because  of  its  compliance  with  the  lawful  orders  of  the  state  as  to  the  mini- 
mum resale  prices  of  dairy  products.  In  the  Commission's  view,  it  is  well 
settled  that  the  antitrust  laws  have  application  to  the  actions  of  individuals, 
partnerships  and  corporations  and  not  to  the  activities  of  a  state.  While  a 
state  may  not  authorize  individuals  to  perform  acts  which  violate  the  anti- 
trust laws  nor  declare  that  such  action  is  lawful,  it  may,  in  the  exercise  of 
its  sovereign  power,  itself  conduct  such  regulation  of  business  activities 
within  its  borders  as  its  own  legislature  shall  properly  deem  necessary  in 
the  public  interest.  So  long  as  the  resulting  regulation  is  a  state  as  opposed 
to  individual  activity,  those  subject  to  the  regulation  would  not  be  subject 
to  a  charge  of  violating  the  antitrust  laws  by  reason  of  their  compliance 
with  the  state's  orders. 

Advisory  Opinion  Digest  No.  155 

Statute  Involved:    Section  5,  Fed-  1.  Varying  discount  pricing  sched- 

eral  Trade  Commission  Act;  Sec-  ule. 

tion  2(a),  amended  Clayton  Act.  2.  Distributor  recruitment  through 
Released:  December  29,  1967.  grant  of  override. 

The  Federal  Trade  Commission  recently  advised  a  manufacturer  of 
household  products  that  his  proposed  varying  discount  price  schedule  and 
his  proposed  granting  of  bonus  payments  to  recruiting  distributors  on  the 
business  of  distributors  whom  they  recruit  would,  under  the  facts  presented, 
in  all  probability  result  in  violation  of  both  Section  2(a)  of  the  amended 
Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission  Act. 

The  manufacturer  proposed  to  appoint  as  independent  distributors  such 
persons  as  would  buy  the  requisite  amount  of  inventory.  Initial  sales  to  such 
distributors  would  be  at  33/3%  off  the  manufacturer's  suggested  prices 
for  his  products.  Incentive  bonuses,  computed  at  from  5%  to  60%  of  the 
value  of  their  purchases,  increasing  as  the  value  of  purchases  increased,  would 
be  paid  from  time  to  time  to  the  distributors.  Distributors  would  be  en- 
couraged to  recruit  additional  distributors  who  would  also  make  a  capital 
investment  in  inventory.  A  recruiting  distributor  would  be  given  at  10% 
to  1 2  %  override  on  the  dollar  volume  of  purchases  of  any  distributor  whom 
he  had  recruited. 
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The  Commission  noted  that  because  of  the  nature  of  the  plan  it  was 
almost  inevitable  that  very  vkdde  differences  in  prices  would  be  charged 
customers,  some  of  whom  would,  by  reasonable  assumption,  be  competitive 
with  others.  These  differences  would  be  so  great  that  the  anti-competitive 
effects  made  unlawful  by  the  amended  Clayton  Act  would  almost  certainly 
follow. 

In  addition,  it  is  clear  from  the  facts  presented  that  the  requesting  party 
contemplates  that  the  so-called  independent  distributors  would  be  for  the 
most  part  selling  at  retail.  The  marketing  plan  is  not  primarily  designed  as 
an  offer  to  knowledgeable  businessmen,  competent  to  weigh  and  evaluate 
commercial  risks.  It  is  designed,  rather,  to  appeal  to  uninformed  members 
of  the  general  public,  unaware  of  and  unadvised  of,  the  true  nature  of 
the  risks  run — persons  with  limited  capital  who  are  led  to  part  with  that 
capital  by  promise  and  hopes  which  are  seldom,  if  ever,  fulfilled.  A  par- 
ticular vice  of  the  plan  is  that  part  which  provides  override  bonuses  for 
recruited  distributors.  Implicit  in  such  an  arrangement  is  the  promise,  rarely 
if  ever  kept,  that  the  recruiting  distributor  can,  without  himself  working, 
profit  greatly  from  the  work  of  others. 

Advisory  Opinion  Digest  No.  156 

Statute  involved :  Section  5,  Federal         Origin  qualification  for  brand  name 

Trade  Commission  Act.  indicating  French  origin. 

Released:   December  29,  1967. 

The  Commission  rendered  an  advisory  opinion  in  regard  to  the  legality 
of  using  foreign  words  indicating  French  origin  in  the  brand  name  of  a 
toilet  preparation,  where  the  product  is  blended  in  the  United  States  with 
domestic  alcohol  and  French  oils.  Specifically  involved  in  the  opinion  was  the 
propriety  of  using  foreign  words  in  the  brand  name  of  the  product  imme- 
diately followed  by  the  following  qualification — "BLENDED  WITH 
FRENCH  OILS  IN  USA". 

In  its  opinion,  the  Commission  said  that  the  question  posed  is  governed 
by  Rule  3(b)  of  trade  practice  rules  for  the  Cosmetic  and  Toilet  Prepara- 
tions Industry.  "This  rule,"  the  Commission  said,  "specifically  forbids  the 
use  of  any  foreign  word  or  depiction  in  the  brand  name  of  a  toilet  prepara- 
tion which  may  tend  to  convey  the  erroneous  impression  that  the  product  is 
made  wholly  in  a  foreign  country,  unless  a  conspicuous  disclosure  is  made 
in  close  conjunction  therewith  of  the  fact  that  such  product  was  blended  in 
the  United  States." 

Concluding  its  opinion,  the  Commission  said : 

".  .  .  the  proposed  disclosure,  'BLENDED  WITH  FRENCH  OILS 
IN  USA,'  would  meet  the  requirements  of  Rule  3(b)  as  an  adequate 
qualification  of  a  French  brand  name  to  describe  a  product  blended 
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in  the  United  States  with  domestic  alcohol  and  French  oils.  It  is  not 
necessary  to  disclose  the  presence  of  French  oils,  but  this  disclosure  is 
permissible  so  long  as  the  statement  is  factually  true." 

Advisory  Opinion  Digest  No.  157 

Statute    Involved:     Section    2(d),        Paying    advertising    allowances    to 
amended  Clayton  Act.  customers  in  selected  trade  area. 

Released:  January  4,  1968. 

The  Commission  rendered  an  advisory  opinion  in  which  it  advised  a 
manufacturer  of  a  household  product  that  it  would  be  permissible  to  pay 
advertising  allowances  to  all  customers  in  a  limited  trading  area  without 
offering  the  allowance  to  all  of  its  customers. 

In  its  opinion,  the  Commission  said  that  it  was  a  well  settled  principle 
of  law  that  if  a  supplier  offers  advertising  allowances  to  one  customer,  he 
is  required  by  Section  2(d)  of  the  Robinson-Pa tman  Act  to  make  those 
allowances  available  to  those  customers  who  compete  in  the  distribution 
of  the  product  for  which  an  allowance  is  being  paid.  Under  these  circum- 
stances, it  follows  that  the  supplier  can  limit  the  area  in  which  the  promo- 
tional allowance  will  be  paid,  as  long  as  the  allowance  is  made  available 
on  proportionally  equal  terms  to  all  customers  who  compete  in  the  distribu- 
tion of  the  product  being  promoted. 

"This  means,"  the  Commission  concluded,  "that  if  there  are  customers 
located  on  the  periphery  of  the  selected  trade  are  who  in  fact  compete 
with  the  favored  customers,  they  must  also  have  the  opportunity  of  par- 
ticipating in  the  promotional  program  on  proportionally  equal  terms." 
Concluding  its  opinion,  the  Commission  said : 

"Assuming  that  you  selected  a  reasonable  trading  area,  even  though 
limited,  and  assuming  that  you  confine  the  duration  of  the  program 
within  the  strict  time  limits  absolutely  necessary  for  you  to  determine 
the  efficacy  or  feasibility  of  the  program,  we  do  not  believe  that  your 
action  will  run  afoul  of  any  law  administered  by  this  Commission." 

Advisory  Opinion  Digest  No.  158 

Statute  Involved :    Section  5,  Fed-        Proposed  trade  association  adoption 

eral  Trade  Commission  Act.  of  a  pricing  manual  for  common 

Released:  January 4, 1968.  use    by    electronics    servicemen 

members. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion  with 
respect  to  the  legality  of  a  trade  association  preparing  and  distributing  a 
standard  rate  and  service  pricing  manual  for  common  use  by  electronics 
servicemen  in  dealing  with  the  general  public. 
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It  was  represented  that  a  major  problem  in  the  industry  is  the  lack  of 
guides  by  which  the  public  can  determine  whether  prices  charged  for 
various  repair  services  are  fair  and  equitable.  This  lack  has  led  to  many 
customer  complaints  and  to  fraudulent  operations  by  unethical  repairmen. 
The  association  took  the  position  that  a  standard  rate  schedule  would  pro- 
tect the  pubUc  and  free  ethical  servicemen  from  unjust  accusations. 

The  Commission  advised  that  it  could  not  give  its  approval  to  the  pro- 
posed common  use  of  a  standard  rate  and  service  pricing  manual  by  com- 
peting electronics  servicemen.  While  the  adoption  and  dissemination  by 
the  association  of  such  a  manual  may  be  motivated  by  a  purpose  to  remove 
evils  affecting  the  industry,  it  appears  to  go  further  than  is  reasonably  neces- 
sary to  accomplish  the  desired  result.  Even  though  use  of  such  manual 
be  accompanied  by  disclaimers,  there  is  implicit  therein  too  grave  a  danger 
that  it  will  serve  as  a  device  through  which  service  rates  and  fees  would  be- 
come uniform  and  stable  throughout  the  industry.  While  adoption  of  a 
means  likely  to  create  competitive  uniformity  in  terms  of  service  pricing 
may  be  a  convenience  to  trade  association  members,  this  factor  is  far  out- 
weighed by  the  benefits  to  the  public  of  the  intense  competition  between 
competing  servicemen,  and  it  is  this  competition  which  the  law  protects. 

Advisory  Opinion  Digest  No.  159 

Statute  Involved:  Sections 5  and  12,        Advertising  offering  sale  of  treat- 
Federal  Trade  Commission  Act.  ment  for  athlete's  foot. 
Released:  January  12, 1968. 

The  Commission  recently  rendered  an  advisory  opinion  in  which  it  de- 
clined to  give  approval  to  advertising  which  offered  to  sell  information  as  to  a 
method  of  treatment  which  was  represented  to  effect  a  cure  for  athlete's  foot. 

For  a  stated  sum  of  money,  the  advertisement  in  question  offered  to  send 
prospective  purchasers  complete  information  detailing  a  simple,  inexpensive 
cure  for  athlete's  foot  "with  two  products  probably  at  present  in  your  medi- 
cine cabinet."  The  treatment  in  question  involved  washing  the  feet  with 
water  and  alcohol  and  then  applying  a  common  household  salve.  The  Com- 
mission advised  that  it  could  not  give  its  approval  to  any  advertising  which 
represents  that  this  method  of  treatment  will  effect  a  cure  for  athlete's  foot 
or  to  any  advertising  which  goes  beyond  claims  that  the  treatment  will  afford 
temporary  relief  from  the  itching  and  burning  associated  with  athlete's  foot. 

The  opinion  went  on  to  state  that  the  laws  against  deceptive  advertising 
apply  equally  to  those  who  are  selling  advice  or  information  and  to  those 
who  are  selling  products.  In  either  case,  in  the  Commission's  view  the  test 
is  whether  the  advice  (or  product)  being  offered  will  in  fact  achieve  the 
results  claimed  for  it  in  the  advertising.  If  the  advice  recommends  the  use 
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of  a  product,  the  efficacy  of  the  product  for  the  use  recommended  must  of 
course  also  be  considered. 

Finally,  the  Commission  advised  that  the  opinion  in  no  way  related  to  the 
question  of  whether  the  proposal  would  constitute  the  practice  of  medicine 
nor  to  the  legality  of  the  requesting  party  doing  so. 

Advisory  Opinion  Digest  No.  160 

Statute  Involved :  Sections  5  and  12,         Advertising  promoting  sale  of  infor- 

Federal  Trade  Commission  Act.  mation  and  a  product. 

Released:  January  12,  1968. 

The  Commission  issued  an  advisory  opinion  today  in  regard  to  the 
legality  of  proposed  advertising  promoting  the  sale  of  information,  which 
in  turn  advocated  the  purchase  of  an  alleged  stomach  remedy.  The  indi- 
vidual requesting  the  opinion  had  no  financial  interest  in  or  contractual 
right  to  advertise  the  product  in  question. 

The  initial  advertisement  ofTered  the  sale  of  information  for  20(1^  and 
claimed  that  the  information  would  enable  one  "to  get  that  nervous  stomach 
functioning  properly  again."  Based  upon  the  scientific  information  available 
to  it,  the  Commission  ruled  that  the  product  being  advocated  in  the  infor- 
mation being  sold  was  not  in  fact  a  cure  or  treatment  for  nervous  stomach 
or  any  other  stomach  ailment.  Under  the  circumstances,  the  Commission 
concluded  that  the  claim  in  the  initial  advertisement  was  deceptive. 

Its  opinion  concluded  with  the  following  statement: 

"The  laws  against  deceptive  advertising  apply  equally  to  those  who 
are  selling  advice  or  information  and  to  those  who  are  selling  products. 
In  either  case  the  test  is  whether  the  advice  (or  product)  being  offered 
will  in  fact  achieve  the  results  claimed  for  it  in  the  advertising.  If  the 
advice  recommends  the  use  of  a  product,  the  efficacy  of  the  product  for 
the  use  recommended  must  of  course  also  be  considered. 

"This  opinion  in  no  way  relates  to  the  question  of  whether  your 
proposal  would  constitute  the  practice  of  medicine  or  to  the  legality 
of  your  doing  so." 

Advisory  Opinion  Digest  No.  161 

Statute  Involved :  Sections  5  and  1 2,        Advertising  promoting  sale  of  in- 
Federal  Trade  Commission  Act.  formation  and  a  product. 
Released:  January  18,  1968. 

The  Commission  today  issued  its  advisory  opinion  concerning  proposed 
advertising  offering  for  sale  for  $1.00  a  pamphlet  which  (1)  advises  a 
method  for  curing  athlete's  foot  and  (2)  recommends  the  use  of  a  specific 
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proprietary  product  for  this  purpose.  The  advertiser  has  no  financial  interest 
in  the  product  in  question.  He  does  not  himself  propose  to  sell  the  product. 

The  Commission  stated  that  use  of  the  proposed  advertising  would  be 
violative  of  Sections  5  and  1 2  of  the  Federal  Trade  Commission  Act  in  that 
it  implies,  contrary  to  fact,  that  all  cases  of  athlete's  foot  can  be  eUminated 
or  cured  by  use  of  the  advertised  method  and  product  "within  a  very  short 
time"  and  with  "patience  and  a  little  care."  The  Commission  believes 
that  the  proposed  advertising  implies,  contrary  to  fact,  that  through  it  some 
new  facts  as  to  the  care  and  cure  of  ahlete's  foot  are  now  available  which 
have  hitherto  been  withheld  from  the  public. 

Its  opinion  concluded  with  the  following  statement: 

"The  laws  against  deceptive  advertising  apply  equally  to  those  who 
are  selling  advice  or  information  and  to  those  who  are  selling  products. 
In  either  case  the  test  is  whether  the  advice  (or  product)  being  offered 
will  in  fact  achieve  the  results  claimed  for  it  in  the  advertising.  If  the 
advice  recommends  the  use  of  a  product,  the  efficacy  of  the  product 
for  the  use  recommended  must  of  course  also  be  considered. 

"This  opinion  in  no  way  relates  to  the  question  of  whether  your 
proposal  would  constitute  the  practice  of  medicine  or  to  the  legality 
of  your  doing  so." 

Commissioner  Elman  dissents: 

He  does  not  agree  that  selling  advice  is  in  the  same  category  as  selling 
a  product.  Recognizing  that  a  good  deal  of  foolish  and  worthless  advice  is 
being  peddled  to  the  American  people,  and  not  merely  in  the  field  of  medi- 
cine or  health,  Commissioner  Elman  does  not  believe  that  Congress  intended 
that  the  Federal  Trade  Commission  or  any  other  government  agency  should 
set  itself  up  as  a  board  of  review  examining  into  the  validity  or  worth  of 
ideas,  opinions,  beliefs,  and  theories  disseminated  to  the  public. 

Advisory  Opinion  Digest  No.  162 

Statute  Involved :   Section  5,  Fed-        Exchanging  wage  rates  among  trade 

eral  Trade  Commission  Act.  association  members. 

Released:  January  27,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  legality  of  a  trade  association's  proposed  statistical  report- 
ing plan. 

Specifically,  the  Commission  was  asked  to  rule  upon  the  question  of 
whether  it  would  be  permissible  for  the  members  of  an  association  to  ex- 
change copies  of  their  labor  contracts. 

The  Commission  ruled  that  it  had  no  objection  to  the  proposed  plan 
itself,  provided  it  was  not  used  for  some  illegal  purpose.  If  the  plan  is  used 
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as  a  means  for  fixing  or  tampering  with  the  price  of  milk,  or  for  some  other 
illegal  purpose,  the  Commission  stated  it  would  of  course  have  serious  ob- 
jection to  the  plan.  Pointing  to  the  antitrust  hazards  inherent  in  such  a 
plan,  the  Commission  said : 

"Statistical  reporting  plans  which  involve  the  collection  and  dis- 
semination of  data  related  to  future  prices  are  not  illegal  per  se.  How- 
ever, experience  in  other  cases  indicates  than  an  association's  price 
reporting  plan  which  involves  future  or  advance  prices,  particularly 
when  that  plan  invites  an  industrywide  pricing  policy,  may  provide  the 
basis  for  an  inference  of  an  agreement  or  combination  to  fix  prices 
in  violation  of  Section  5  of  the  FTC  Act.  Since  labor  costs  represent 
a  very  significant  element  bearing  upon  the  future  price  of  milk,  an 
agreement  among  competitors  as  to  wage  rates  would  be  illegal,  since 
it  would  have  the  effect  of  fixing  the  price  of  milk.  In  essence  it  is 
the  potential  danger  inherent  in  the  reporting  plan  which  is  related 
to  future  prices  that  prompts  the  Commission  to  suggest  that  it  be  used 
with  extreme  care." 

Advisory  Opinion  Digest  No.  163 

Statute  Involved :    Section  5,  Fed-         Publication  of  dealer  sales  standards 

eral  Trade  Commission  Act.  announcing  a  policy  of  not  selling 

Released:  January  31,  1968.  to    dealers    who    advertise    sale 

prices. 

The  Federal  Trade  Commission  recently  rendered  an  advisory  opinion 
stating  its  objection  to  a  proposal  by  a  seller  of  photographic  products  to 
announce  to  the  trade  its  policy  to  sell  only  to  dealers  who  advertise  in  a 
manner  which  will  not  damage  the  prestige  of  the  seller,  avoiding  the  use 
of  characterizations  such  as  "Sale,"  "Bargain,"  "Close-Out,"  Clearance" 
or  other  similar  terminology. 

The  seller  advised  that  it  proposed  to  implement  the  standards  by  de- 
livering a  copy  to  each  existing  dealer,  not  for  the  purpose  of  terminating 
any  presently  unsatisfactory  dealers,  but  to  upgrade  them  to  a  satisfactory 
level.  This  the  seller  proposed  to  do  by  having  its  representatives  work 
with  the  dealers  to  see  that  they  observe  the  standards  and  contended  that 
this  is  permissible  since  this  is  simply  an  advertising  restriction,  not  an  ef- 
fort at  resale  price  maintenance.  It  was  further  argued  that  although  the 
price  at  which  its  products  are  sold  is  the  prerogative  of  the  dealer,  the  seller 
has  a  legitimate  business  interest  in  the  manner  in  which  its  products  are 
advertised  by  those  dealers.  The  Commission  also  noted  that  the  standards 
concluded  with  the  statement  that  evaluation  of  the  progress  of  dealers 
will  be  made  from  time  to  time  and  those  who  are  not  keeping  pace  will 
be  discontinued. 
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The  Commission  advised  that  it  could  not  give  its  approval  to  this  pro- 
posal for  the  reason  that  its  implementation  as  outlined  would  be  likely  to 
result  in  an  illegal  restraint  of  trade.  In  the  first  place,  the  Commission 
advised  that  it  could  not  view  the  proposal  as  a  simple  restriction  on  ad- 
vertising apart  from  the  effect  which  that  restriction  would  have  on  the 
price  at  which  those  dealers  sell.  While  there  is  a  difference  between  this 
and  a  policy  of  selling  only  to  dealers  who  maintain  the  prices  suggested  by 
the  seller,  in  that  the  dealers  are  ostensibly  left  free  to  sell  at  any  price  they 
choose,  still  a  restriction  on  their  ability  to  advertise  sale  prices  is  certainly  a 
grave  handicap  on  their  ability  to  sell  at  prices  below  those  suggested. 
Hence  the  provision,  if  not  designed  to  maintain  suggested  prices,  is  one 
which  will  seriously  affect  those  prices. 

The  Commission  further  advised  that  its  view  of  the  present  state  of  the 
law  in  this  area  was  that  a  seller  not  acting  to  create  or  maintain  a  mono- 
poly may  make  a  unilateral  announcement  of  his  policy  as  to  those  with 
whom  he  will  deal,  including  policies  affecting  price,  and  he  may  refuse  to 
deal  with  those  who  do  not  observe  that  policy.  However,  when  the  seller's 
actions,  as  they  would  under  this  proposal,  go  beyond  a  mere  announcement 
of  his  policy  and  the  simple  refusal  to  deal,  and  he  employs  other  means 
which  effect  adherence  to  his  policy,  he  is  in  serious  danger  of  having  put 
together  a  combination  in  violation  of  the  antitrust  laws.  Thus,  the  Com- 
mission stated,  the  line  between  legal  and  illegal  conduct  here  is  a  very 
narrow  one  and  if  the  seller  chooses  to  walk  that  line,  he  must  do  so  at  his 
peril. 

Advisory  Opinion  Digest  No.  164 

Statute      Involved:       Section      7,        Pre-merger    clearance:     No    anti- 

amended  Clayton  Act.  competitive  effects  foreseeable. 

Released:  February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  May  14,  1964,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  distributor  by  the 
manufacturer  of  products  distributed. 

A  franchised  distributor  of  electrical  equipment  sought  clearance  of  its 
acquisition  by  the  manufacturer  of  products  he  distributed.  The  relation- 
ship between  the  firms  had  existed  for  many  years,  was  cancellable  on  90 
days  notice,  the  trend  in  the  line  of  business  involved  was  to  direct  sales 
from  manufacturer  to  purchaser  and  no  substantial  adverse  competitive 
effects  were  foreseeable. 

The  Commission  advised  the  requesting  party  that  the  acquisition  would 
not  violate  Commission  administered  law;  however,  he  was  advised  that 
the  opinion  was  predicated  on  the  understanding  ( 1 )  that  competing  distri- 
butors would  not  be  foreclosed  from  supplies  he  distributed  and  (2)   that 
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preexisted  relationships  between  him  and  said  supplier  would  not  be  altered 
without  prior  Commission  approval. 

Advisory  Opinion  Digest  No.  165 

Statute      Involved:       Section      7,        Pre-merger  clearance :  Deteriorating 

amended  Clayton  Act.  financial  condition. 

Released:  February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  July  30,  1964,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  deteriorating 
competitor. 

A  national  manufacturer  and  distributor  of  consumer  goods  sought  clear- 
ance of  its  proposed  acquisition  of  a  smaller  manufacturer  and  distributor 
of  the  same  products.  Most  of  the  business  of  the  smaller  firm  was  in  a 
limited  geographical  area.  The  industry  involved  could  be  entered  with  a 
relatively  modest  sum  of  money.  The  firm  to  be  acquired  had  experienced 
declining  sales,  a  deteriorating,  non-viable  financial  situation,  personnel 
problems  and  had  made  reasonable  but  unsuccessful  efTorts  to  sell  to  others. 

The  Commission  advised  that  basing  its  belief  on  the  information  cur- 
rently available  to  it  that  the  proposed  transaction,  if  consummated,  probably 
would  not  violate  any  of  the  laws  which  the  Commission  administers. 

Advisory  Opinion  Digest  No.  166 

Statute      Involved:       Section      7,         Pre-merger  clearance : 
amended  Clayton  Act.  Declining  industry. 

Released:  February  13,  1968. 

The  Commission  issued  an  advisory  opinion  July  30,  1964,  in  which  a 
request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  failing  company  in 
a  declining  industry. 

A  single-line  manufacturer  of  a  byproduct  of  the  cotton  industry  desiring 
to  be  acquired  by  a  multi-product  company  in  the  chemical  industry  sought 
clearance  of  its  proposed  acquisition.  The  firms  were  competitors  but  demand 
for  the  product  was  declining  due  largely  to  wide  fluctuations  in  price.  There 
was  also  increasing  production  of  competitive  products  made  from  wood 
pulp  which  could  be  used  for  the  same  purposes,  and  reasonable,  but  unsuc- 
cessful attempts  had  been  made  to  sell  to  others. 

The  Commission,  basing  its  belief  on  the  information  then  before  it,  ad- 
vised that  the  proposed  sale  probably  would  not  violate  any  of  the  laws  it 
administers. 
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The  Commission  added  that  the  opinion  should  not  be  construed  as  in 
any  way  affecting  any  other  matter  involving  the  requesting  party  or  the  pur- 
chaser which  the  Commission  was  then  or  might  thereafter  investigate. 

Advisory  Opinion  Digest  No.  167 

Statute      Involved:       Section      7,         Pre-merger  clearance : 

amended  Clayton  Act.  Deteriorating  industry. 

Released:  February  13, 1968. 

The  Commission  issued  an  advisory  opinion  on  August  18,  1964,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  failing  competitor. 

One  of  the  larger  manufacturers  of  industrial  clay  products  sought  clear- 
ance to  acquire  a  smaller  manufacturer  of  the  same  product.  The  smaller 
manufacturer  did  not  have  as  extensive  a  product  line  as  the  larger  company. 
The  companies  partially  competed  in  a  limited  geographical  area;  however 
the  smaller  firm  had  been  unable  to  replace  key  personnel  and  the  trend 
in  its  financial  condition  was  downward.  Further,  its  employees,  comprising 
about  20%  of  the  work  force  in  a  small  community,  faced  loss  of  jobs  if  the 
smaller  company  went  out  of  business.  Lastly,  the  other  party  was  the  only 
available  purchaser. 

Basing  its  belief  on  the  information  then  before  it,  the  Commission  advised 
the  proposed  sale  probably  would  not  violate  any  of  the  laws  which  it 
administers. 

Advisory  Opinion  Digest  No.  168 

Statute      Involved:       Section      7,         Pre-merger  clearance : 

amended  Clayton  Act.  Imminent  insolvency. 

Released:  February  13, 1968. 

The  Commission  issued  an  advisory  opinion  on  October  27,  1964,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  failing  competitor  in 
financial  distress. 

A  firm  in  a  local  service  business  requested  clearance  to  merge  with  a 
competitor,  with  whom  it  was  aligned  in  its  activities,  and  to  form  a  new 
corporation.  The  service  firm  had  experienced  declining  earnings  for  the 
past  eight  years  and  there  was  strong  competition  from  other  service  busi- 
nesses in  the  area  in  which  both  did  business.  The  requesting  party  had 
experienced  an  increase  in  operating  costs  and  expenses  in  relation  to  sales, 
was  in  a  critical  financial  condition  and  apparently  could  not  long  continue 
to  operate  as  a  solvent  and  going  concern.  A  national  chain  was  the  only 
other  possible  purchaser. 

36-138  O  -  70  -  Vol.    3-12 


164 
152 

The  Commission  basing  its  belief  on  the  information  then  available  to  it 
advised  that  the  transaction  would  not  violate  any  of  the  laws  which  it 
administers. 

Advisory  Opinion  Digest  No.  169 

Statute  Involved:   Section  7,  Pre-merger  clearance : 

amended  Clayton  Act.  Financial  distress. 

Released:   February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  May  26,  1965,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  an  integrated  compet- 
itor in  poor  financial  condition. 

A  large  diversified  manufacturer  of  closures  with  less  than  3%  of  its  total 
sales  accounted  for  by  a  specialty  closure  product,  sought  to  acquire  the 
second  largest  integrated  manufacturer  of  such  products,  in  an  industry 
dominated  by  another  fully  integrated  company.  The  first  four  firms  in  the 
industry  accounted  for  about  55%  of  the  market.  The  company  to  be  ac- 
quired was  in  poor  financial  condition,  and  it  was  doubtful  whether  its 
credit  standing  could  support  the  new  financing  necessary  for  plant  im- 
provement and  extension  of  product  lines  which  were  needed  to  improve  its 
competitive  position. 

The  Commission  basing  its  opinion  on  the  information  available  to  it  ad- 
vised (1)  that  it  would  not  challenge  the  acquisition  if  consummated,  but 
(2)  that  such  advice  was  given  without  prejudice  to  the  right  to  reconsider 
in  the  event  anticompetitive  effects  causally  connected  to  the  acqusition 
were  manifested  in  the  future. 

Advisory  Opinion  Digest  No.  170 

Statute  Involved:   Section  7,  Pre-merger  clearance: 

amended  Clayton  Act.  de  minimus  competitive  effect. 

Released:   February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  June  8,  1965,  in  which  a 
request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  competitor's  unprofit- 
able operating  division. 

A  large  manufacturer  of  a  diverse  line  of  aeronautical  supplies  sought 
Commission  approval  for  the  disposition  of  one  of  its  operating  divisions 
which  was  an  unprofitable  part  of  its  total  business.  The  proposed  purchaser 
was  another  diversified  corporation  also  engaged  to  a  small  degree  in  the 
same  line  of  commerce.  It  was  evident  that  although  these  two  companies 
ranked  high  in  market  shares,  there  were  many  others  in  the  business,  and 
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that  restrictive  licenses  were  often  used  by  customers  to  exercise  an  effective 
consumer-control  of  the  survey  market.  The  total  dollar  value  of  the  business 
being  sold  was  small  and  it  appeared  there  would  be  a  liquidation  of  the 
assets  if  the  sale  was  not  made. 

The  applicant  was  advised  that  based  on  the  available  information  a  pro- 
ceeding would  not  be  initiated  by  the  Commission  to  challenge  the  acquisi- 
tion. The  Commission  added  that  the  advice  was  being  given  without 
prejudice  to  its  right  to  reconsider  the  questions  involved  in  the  event  sub- 
stantial anticompetitive  effects  attributable  to  the  acquisition  were  manifested 
in  the  future. 

Advisory  Opinion  Digest  No.  171 

Statute  Involved:   Section  7,  Pre-merger  clearance: 

amended  Clayton  Act.  Denied,  adverse  competitive  ef- 

Released:   February  13,  1968.  fects  probable. 

The  Commission  issued  an  advisory  opinion  on  June  10,  1965,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  denied  because  of  the  existence  of  probable  adverse  com- 
petitive effects. 

A  manufacturer/retailer  of  consumer  leather  goods  requested  clearance 
for  its  proposed  acquisition  of  a  major  regional  retailer  of  products  produced 
by  the  manufacturer.  The  horizontal  and  vertical  implications  of  this  pro- 
posed merger  were  similar  to  those  which  were  declared  unlawful  in  the  case 
of  United  States  v.  Brown  Shoe,  370  U.S.  294  ( 1962) .  However,  the  market 
shares  were  smaller  and  probable  adverse  competitive  effects  somewhat  less 
than  were  present  in  the  Brown  Shoe  case. 

The  Commission  advised  there  existed  a  substantial  probability  that  the 
proposed  acquisition  would  be  a  violation  of  the  Clayton  and  Federal  Trade 
Commission  Acts.  The  application  for  pre-merger  clearance  was  denied. 

Thereafter,  the  acquisition  was  consummated.  A  complaint  issued  and  a 
consent  settlement  effected  whereby  the  acquiring  company  agreed  to  make 
no  further  acquisitions  of  retailers  or  manufacturers  of  the  product  involved 
for  a  period  of  several  years  without  prior  Commission  approval. 

Advisory  Opinion  Digest  No.  172 

Statute      Involved:      Section      7,        Pre-merger      clearance:      Adverse 
amended  Clayton  Act.  competitive      effects     not     dis- 

Released:  February  13,  1968.  cemible. 

The  Commission  issued  an  advisory  opinion  on  July  23,  1965,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
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Clayton  Act,  was  given  limited  approval  because  it  did  not  appear  that 
the  acquisition  would  result  in  the  requisite  adverse  competitive  effects. 

A  diversified  processor,  wholesaler  and  retailer  sought  clearance  for  its 
proposed  acquisition  of  an  independent  food  supplier  which  sold  a  major 
portion  of  its  products  to  a  subsidiary  of  the  acquiring  company.  The  isolated 
transaction  did  not  appear  to  have  the  requisite  substantial  adverse  com- 
petitive effects  called  for  by  the  statute,  but  in  view  of  pending  investiga- 
tions of  additional  acquisitions  by  the  acquiring  company,  an  unrestricted 
clearance  could  not  be  approved  by  the  Conmiission. 

The  Commission  advised  that  it  would  take  no  action  solely  as  to  the  pro- 
posed transaction  if  it  was  consummated.  The  Commission  added  that  it 
conditioned  its  advice  on  assurances  that  by  accepting  and  acting  upon 
the  opinion,  the  acquiring  company  would  not  use  the  opinion  as  prece- 
dent or  argument  in  the  investigation,  or  in  the  formal  or  informal  hearings, 
of  any  matter  involving  the  acquiring  company  then  pending  or  which 
might  come  before  the  Commission  or  any  other  court  or  agency. 

The  Commission  added  that  if  at  some  future  date  the  acquiring  com- 
pany was  required  to  divest  the  subsidiary  which  was  actually  taking  over 
the  independent  company,  the  parent  company  would  not  object  to  divesti- 
ture of  the  independent  food  supplier  on  terms  set  by  the  Commission  or 
other  court  or  agency. 

Advisory  Opinion  Digest  No.  173 

Statute      Involved :       Section      7,         Pre-merger  clearance :  Denied,  lack 

amended  Clayton  Act.  of  competitive  information. 

Released:   February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  October  29,  1965,  in 
which  a  request  for  pre-merger  clearance  from  liability  under  Section  7, 
amended  Clayton  Act,  was  denied  for  lack  of  competitive  information  con- 
cerning competition  in  the  line  of  commerce  involved. 

A  leading  manufacturer  of  dispensing  machines  sought  approval  of  its 
proposed  purchase  of  a  smaller,  family  held  manufacturer  of  dispensing 
machines  which  were  complementary  to  the  product  line  of  the  acquiring 
company. 

The  Commission  declined  to  render  an  opinion  because  of  (1)  the 
paucity  of  competitive  information  concerning  competition  in  the  line  of 
commerce  with  which  the  acquired  company's  machine  was  identified,  and 
(2)  the  short  time  period  available  between  the  date  of  the  request  and  the 
closing  date  agreed  upon  between  the  parties.  This  short  time  precluded 
a  more  complete  investigation  and  analysis. 
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Advisory  Opinion  Digest  No.  174 

Statute      Involved:       Section      7,        Pre-merger  clearance  denied:  Ver- 

amended  Clayton  Act.  tical   merger   would   raise   ques- 

Released:    February  13,   1968.  tions. 

The  Commission  issued  on  advisory  opinion  September  8,  1966,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  denied  because  the  competitive  implications  of  the  acquisi- 
tion would  raise  economic  questions  resolvable  only  by  investigation. 

A  leading  construction  material  producer  applied  for  clearance  of  its 
proposed  acquisition  of  a  diversified  company  having  a  large  share  of  a  re- 
gional market  in  the  sale  of  raw  materials  such  as  sand,  gravel  and  stone, 
which  were  complementary  to  its  principal  product  line.  The  requesting 
party  offered  to  dispose  of  certain  producing  plants  now  operated  by  the 
company,  and  to  continue  appropriate  leases  of  other  such  plants  as  the  com- 
pany owned. 

The  Commission  advised  the  requesting  party  that  the  competitive 
implications  of  the  integration  of  construction  material  distributors  with 
sources  of  raw  materials  were  such  that  an  investigation  to  assess  the  eco- 
nomic effects  of  the  acquisition,  if  it  was  consummated,  would  be  necessary. 

Advisory  Opinion  Digest  No.  175 

Statute      Involved:       Section      7,         Interpretation  of  request  for  pre- 
amended  Clayton  Act,  merger      clearance :       Declining 

Released:   February  13,  1968.  industry. 

The  Commission  issued  an  opinion  October  8,  1965,  in  connection  with 
a  request  for  advice  by  two  respondents  as  to  whether  a  proposed  merger, 
if  consummated,  would  be  in  violation  of  an  outstanding  order  prohibiting 
them  from,  among  other  matters,  uniting  facilities  so  as  to  eliminate 
competition. 

One  respondent,  a  small  company  in  the  coin  operated  machine  business, 
desiring  to  be  acquired  by  the  other,  a  larger  company  in  the  same  indus- 
try, applied  for  clearance  of  the  proposed  acquisition  under  Commission 
established  procedures.  It  was  reported  that  the  smaller  respondent  w£is  in 
financial  difficulties  to  the  point  where  it  was  approaching  failure.  Further 
reasons  advanced  to  support  the  proposed  merger  were  that  demand  for 
the  product  was  on  the  decline,  the  industry  easy  to  enter,  and  reasonable 
efforts  to  locate  another  purchaser  had  been  unsuccessful. 

On  the  basis  of  available  information,  the  Commission  advised  that  if 
the  smaller  respondent  sold  its  business  to  any  company,  the  Commission 
did  not  intend  to  initiate  proceedings  with  regard  to  such  sale. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967). 
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Advisory  Opinion  Digest  No.  176 

Statute      Involved:      Section      7,        Pre-merger  clearance:  de  minimus 

amended  Clayton  Act  competitive  effects. 

Released:   February  13,  1968. 

The  Commission  issued  an  advisory  opinion  on  November  29,  1966,  in 
which  a  request  for  pre-merger  clearance  from  liability  under  Section  7, 
amended  Clayton  Act,  was  approved  permitting  acquisition  of  a  company 
in  financial  distress. 

A  dairy  products  processing  company  in  financial  difficulty  desiring  to  be 
acquired  by  a  larger  company  in  the  same  field  applied  for  clearance  of  the 
proposed  acquisition.  The  companies  competed  to  a  limited  extent;  how- 
ever, the  applicant  had  losses  for  a  number  of  years,  could  not  obtain  long 
term  financing  and  had  made  numerous  unsuccessful  attempts  to  sell  to 
others. 

The  requesting  party  was  advised  that,  relying  on  his  representations  as 
to  the  hopeless  financial  condition  and  unsuccessful  efforts  to  sell,  the  Com- 
mission would  not  challenge  the  proposed  acquisition  if  it  were  consummated. 

Advisory  Opinion  Digest  No.  177 

Statute      Involved:      Section      7,        Compliance  with  interpretation  of 
amended  Clayton  Act  request    for    pre-merger    clear- 

Released:  February  13,  1968.  ance:  Imminent  insolvency. 

The  Commission  issued  an  opinion  February  14,  1964,  in  connection 
with  a  request  for  advice  as  to  whether  a  proposed  merger,  if  consummated, 
would  be  in  violation  of  an  outstanding  order  prohibting  the  acquiring 
company  from  making  certain  acquisitions. 

A  small  company  manufacturing  food  products  applied  for  clearance  of 
its  acquisition  by  a  larger  producer  engaged  in  operations  in  the  same  product 
line.  The  larger  producer  was  subject  to  a  Commission  order  prohibiting 
certain  acquisitions  for  a  designated  period  of  time  without  prior  Commis- 
sion approval. 

Both  producers  competed  in  the  same  general  trading  area.  It  was  pre- 
sented that  the  smaller  company  was  in  imminent  danger  of  insolvency 
and  that  it  had  exhausted  every  possibility  of  locating  another  purchaser 
without  success. 

On  the  basis  of  available  information,  but  primarily  because  of  the  equities 
affecting  the  smaller  company's  position  in  the  industry,  the  Commission 
give  its  approval  to  the  proposed  acquisition. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  ( 1967) . 


I 


169 

157 

Advisory  Opinion  Digest  No.  178 

Statute      Involved:       Section      7,        Compliance    interpretation    of   re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance: 
Released:  February  13, 1968.                       Denied,  other  purchasers  avail- 
able. 

The  Commission  issued  an  opinion  April  2,  1964,  in  connection  with  a 
request  for  advice  as  to  whether  a  proposed  merger,  if  consmnmated,  would 
be  in  violation  of  an  outstanding  order  prohibiting  the  acquiring  company 
from  making  certain  acquisitions. 

A  large  company  in  the  food  products  field  applied  for  clearance  if  its 
proposed  acquisition  of  a  smaller  company  engaged  in  operations  in  the 
same  product  line.  The  larger  company  was  subject  to  a  Commission  order 
prohibiting  certain  acquisitions  for  a  designated  period  of  time  without 
prior  Commission  approval. 

Both  companies  were  in  substantial  competition  in  the  same  general  trad- 
ing area.  It  was  determined  that  other  prospective  purchasers  were  available 
and  that  the  smaller  company  was  of  considerable  size  when  compared  with 
other  regional  producers. 

The  Commission  advised  that  the  proposed  merger  could  not  be  approved 
vmder  the  circumstances. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  ( 1967) . 

Advisory  Opinion  Digest  No.  179 

Statute      Involved:      Section      7,        Compliance   interpretation    of    re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance : 
Released:  February  13, 1968.  Imminent  bankruptcy. 

The  Commission  issued  an  opinion  October  28,  1964,  in  connection  with 
a  request  for  advice  from  a  small  company  as  to  whether  its  proposal  to 
merge  with  any  other  company  in  the  same  field  would,  if  consummated,  be 
in  violation  of  Section  7,  amended  Clayton  Act. 

A  small  food  products  manufacturer  applied  for  advice  from  the  Com- 
mission regarding  the  possibility  of  selling  out  to  any  other  company  operat- 
ing in  the  same  field,  particularly  to  a  large  processor  in  the  same  products 
line.  The  larger  producer  was  subject  to  a  Commission  order  prohibiting 
such  acquisitions  for  a  designated  period  of  time  without  prior  Commission 
approval. 

It  was  presented  that  the  requesting  company  had  made  reasonable  but 
unsuccessful  attempts  to  locate  a  purchaser  other  than  the  larger  company, 
moreover  was  on  the  verge  of  bankruptcy. 
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On  the  basis  of  available  information,  but  primarily  because  of  the  equi- 
ties affecting  the  requesting  company's  position  in  the  industry,  the  Com- 
mission advised  that  an  acquisition  by  another  producer  in  the  same  field 
would  not  be  in  violation  of  Section  7,  amended  Clayton  Act,  and  in  the 
event  a  sale  is  made  to  a  company  which  is  under  Commission  order  requir- 
ing approval  of  such  acquisition,  said  approval  would  be  granted. 

In  clearing  the  proposed  sale  the  Commission  pointed  out  that  the  ap- 
proval might  be  reconsidered,  revoked  or  rescinded  if  it  subsequently 
appeared  the  facts  submitted  were  inaccurate,  incomplete  or  that  they  had 
changed  at  the  time  a  sale  was  made. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  ( 1967 ) . 

Advisory  Opinion  Digest  No.  180 

Statute      Involved:       Section      7,         Compliance    interpretation    of    re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance : 
Released:  February  13,  1968.  Imminent  insolvency. 

The  Commission  issued  an  opinion  September  24,  1965,  in  connection 
with  a  request  for  advice  as  to  whether  a  proposed  merger,  if  consumated, 
would  be  in  violation  of  an  outstanding  Commission  order  prohibiting  the 
acquiring  company  from  making  certain  acquisitions  for  a  designated  period 
of  time  without  prior  Commission  approval. 

A  small  food  products  manufacturer  applied  for  clearance  of  its  proposed 
acquisition  by  larger  company  under  Commission  order  and  which  was 
much  more  extensively  engaged  in  the  same  product  line.  The  requesting 
company  was  experiencing  a  decline  in  annual  profits  to  the  point  of  in- 
solvency. It  was  reported  that  refinancing  was  not  available  and  the  smaller 
company  was  not,  for  a  number  of  reasons,  a  viable  concern  in  the  context 
of  the  particular  market.  Exhaustive  efforts  to  locate  another  purchaser  had 
been  unsuccessful. 

On  the  basis  of  available  information,  the  Commission  gave  its  approval 
to  the  proposed  acquisition. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  ( 1967) . 

Advisory  Opinion  Digest  No.  181 

Statute      Involved:       Section      7,        Compliance    interpretation    of   re- 
amended  Clayton  Act.  quests  for  pre-merger  clearance: 
Released:  February  13,  1968.  f/^  mmimu5  competitive  effects — 

one  request  denied. 

The  Commission  issued  opinions  on  February  9,  1966  and  January  26, 
1967,  in  connection  with  requests  for  advice  as  to  whether  several  proposed 
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mergers,  if  consummatedj  would  be  in  violation  of  an  outstanding  Com- 
mission order  prohibiting  future  acquisitions  by  respondent  for  a  designated 
period  of  time  without  prior  Commission  approval. 

A  large  automatic  machine  company  under  Commission  order  sought 
approval  for  the  proposed  acquisition  of  two  smaller,  local  companies  en- 
gaged in  the  same  line  of  business.  In  one  metropolitan  area  respondent  and 
the  first  smaller  company  were  in  competition,  and  in  the  other  trading  area 
respondent  and  the  second  smaller  company  did  not  compete  to  any  signifi- 
cant degree.  In  the  first  area  there  were  a  substantial  number  of  local  and 
national  competitors  involved,  and  in  the  other  area  a  substantial  number 
of  local  competitors  and  one  national  competitor  were  involved. 

In  these  two  instances  the  Commission  approved  the  proposed 
acquisitions. 

In  a  third  request  for  advice  involving  a  different  trading  area,  the  re- 
spondent sought  clearance  for  the  proposed  acquisition  of  a  smaller,  local 
company  engaged  in  the  same  line  of  business  in  direct  competition  with  the 
larger  company.  There  was  a  concentration  in  the  line  of  commerce  in- 
volved. The  Commission  denied  the  request  for  clearance  because  it  was 
incompatible  with  the  objectives  of  the  order  prohibiting  such  acquisitions. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  182 

Statute      Involved:       Section      7,        Compliance    interpretation    of    re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance : 
Released:  February  13,  1968.                       Liquidation  probable. 

The  Commission  issued  an  opinion  May  24,  1966,  in  connection  with  a 
request  for  advice  as  to  whether  a  proposed  acquisition,  if  consummated, 
would  be  in  violation  of  an  outstanding  order  prohibiting  respondent  from 
making  certain  acquisitions  for  a  designated  period  of  time  without  prior 
Commission  approval. 

A  large  manufacturer  of  food  products  sought  clearance  of  its  proposal 
to  acquire  a  smaller  manufacturer  engaged  in  the  same  general  line  of  com- 
merce. The  requesting  manufacturer  was,  and  is  now,  subject  to  a  Commis- 
sion order  prohibiting,  among  other  things,  the  making  of  certain  acquisitions 
for  a  designated  period  of  time  without  prior  Commission  approval.  The  two 
manufacturers  were  not  in  competition  in  the  same  geographical  trading 
area,  but  to  a  very  limited  extent  the  requesting  manufacturer  was  a  supplier 
to  the  smaller  company. 

The  smaller  manufacturer  had  made  reasonable  but  unsuccessful  attempts 
to  sell  to  others  in  the  industry  and  in  the  circumstances  liquidation  appar- 
ently was  the  only  alternative  to  the  proposed  sale. 
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The  Commission  advised  that,  in  reliance  on  the  information  submitted 
by  the  parties,  if  the  proposed  acquisition  was  made,  the  Commission  would 
not  proceed  against  the  acquiring  company. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  183 

Statute    Involved:    Section    7,        Compliance    interpretation    of   re- 
amended  Clayton  Act.  quest     for     pre-merger     clear- 
Released  :  February  13, 1968.                       ance :      Denied,     competitive 

considerations. 

The  Commission  issued  an  opinion  July  20,  1966,  in  connection  with  a 
request  for  advice  as  to  whether  a  proposed  merger,  if  consummated,  would 
be  in  violation  of  an  outstanding  order  prohibiting  the  acquiring  company 
from  making  certain  acquisitions. 

A  large  manufacturer  of  industrial  products  sought  clearance  for  its  pro- 
posed acquisition  of  a  smaller  company  in  the  same  as  well  as  in  a  comple- 
mentary product  line.  The  requesting  manufacturer  was,  and  is  now, 
subject  to  a  Commission  order  prohibiting,  among  other  things,  the  making 
of  certain  acquisitions  for  a  designated  period  of  time  without  prior  Com- 
mission approval. 

Both  manufacturers  were  competitors  and  the  smaller  was  quite  capable  of 
growing  and  developing  in  the  industry.  Further,  no  efforts  had  been  made 
to  locate  other  possible  purchasers. 

The  Commission  advised  that  approval  for  the  proposed  acquisition  would 
not  be  in  the  public  interest  because  it  would  entail  the  acquisition  of  a 
competitor  and  further  increase  concentration  in  the  industry. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61  (c)  of  the  Commis- 
sion's Rules  of  Practice  ( 1967) . 

Advisory  Opinion  Digest  No.  184 

Statute     Involved:      Section     7,  Compliance  interpretation  of  re- 

amended  Clayton  Act.  quest  for  pre-merger  clearance: 

Released:  February  13, 1968.  Bankruptcy  imminent. 

The  Commission  issued  an  opinion  September  1,  1966,  in  connection 
with  a  request  for  advice  as  to  whether  a  proposed  merger,  if  consummated, 
would  be  in  violation  of  an  outstanding  order  prohibiting  the  acquiring 
company  from  making  certain  acquisitions. 

A  small  processor  of  food  products  applied  for  clearance  of  its  proposed 
acquisition  by  a  larger  processor  engaged  in  operations  in  the  same  general 
product  line.  The  larger  processor  was,  and  is  now,  subject  to  a  Commission 
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order  prohibiting,  among  other  matters,  the  making  of  certain  acquisitions 
for  a  designated  period  of  time  without  prior  Commission  approval. 

The  requesting  processor  was  on  the  verge  of  bankruptcy  and  had  made 
reasonable  but  unsuccessful  attempts  to  locate  another  purchaser  within  the 
industry. 

The  Commission  advised  that,  in  reliance  on  the  information  and  data 
supplied,  it  would  approve  the  request  for  clearance  of  the  proposed 
acquisition. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  185 

Statute      Involved:      Section      7,        Compliance   interpretation   of   re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance: 
Released:    February   13,   1968.  c?^  minimum  competitive  effect. 

The  Commission  issued  opinions  September  29,  1966  and  January  26, 
1967,  in  connection  with  requests  for  advice  from  a  small  company  as  to 
whether  a  proposal  to  merge,  if  consummated,  would  violate  an  outstanding 
order  prohibting  either  purchasing  company  from  making  certain 
acquisitions. 

A  small  processor  of  food  products  which  was  tightly  held,  having  de- 
clining profits,  increasing  expenses,  a  loss  of  key  personnel,  a  plant  too 
small  to  compete  efficiently,  and  an  owner-manager  who  was  determined 
to  sell,  applied  for  clearance  for  its  proposed  acquisition  by  either  of  two 
larger  processors  in  the  same  general  line  of  commerce.  Both  of  the  larger 
processors  were  subject  to  a  Commission  order  prohibiting  certain  acquisi- 
tions for  a  designated  period  of  time  without  prior  Commission  approval. 

On  the  basis  of  supplied  information,  the  Commission  cleared  the  request 
for  acquisition  by  either  of  the  two  larger  processors.  Subsequently,  however, 
partial  acquisition  by  a  third  processor  was  approved,  as  was  a  partial  acqui- 
sition by  one  of  the  larger  concerns. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No,  186 

Statute     Involved:      Section     7,  Compliance  interpretation  of  re- 

amended  Clayton  Act.  quest  for  pre-merger  clearance : 

Released:  February  13, 1968.  de  minimus  competitive  eflfect. 

The  Commission  issued  an  opinion  December  23,  1966,  in  connection  with 
a  request  for  advice  as  to  whether  a  proposed  merger,  if  consummated,  would 
violate  an  outstanding  order  prohibiting  the  purchasing  company  from  mak- 
ing certain  acquisitions. 
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The  estate  of  a  very  small  retailer  of  food  products  applied  for  clearance 
of  its  proposed  acquisition  by  a  larger  processor  engaged  in  operations  in 
the  same  general  product  line.  The  larger  company  was,  and  is  now,  subject 
to  a  Commission  order  prohibiting  certain  acquisitions  for  a  designated 
period  of  time  without  prior  Commission  approval.  The  retailer,  a  negligi- 
ble factor  in  the  industry  and  in  the  relevant  geographical  market,  was  not 
capable  of  development  in  the  estate  status. 

The  Commission  cleared  the  proposed  acquisition. 

N.B. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  187 

Statute      Involved:       Section      7,        Compliance   interpretation   of   re- 
amended  Clayton  Act.  quest  for  pre-merger  clearance: 
Released:  February  13,  1968.  Imminent  insolvency. 

The  Commission  issued  an  opinion  September  25,  1964,  in  connection 
with  a  request  for  advice  as  to  whether  a  proposed  merger,  if  consummated, 
would  be  in  violation  of  an  outstanding  Commission  order  prohibiting  the 
purchasing  company  from  making  certain  acquisitions. 

A  large  integrated  company  manufacturing  commercial  products  applied 
for  clearance  to  acquire  a  smaller  company  engaged  in  operations  in  the 
same  product  line  in  the  Western  states.  The  larger  company  was,  and  is 
now,  subject  to  a  Commission  order  prohibiting  certain  acquisitions  for  a 
designated  period  of  time  without  prior  Commission  approval. 

Both  manufacturers  were  in  direct  competition  in  the  geographical  trad- 
ing area.  However,  each  held  a  relatively  small  share  of  the  market  involved. 
It  was  represented  that  the  small  concern  had  exhausted  all  other  possibili- 
ties of  selling  to  another  purchaser,  save  to  one  or  more  of  the  other  inte- 
grated manufacturers  in  the  industry.  The  seller,  who  was  suffering  personal 
hardships  because  of  illness  in  his  family,  had  to  leave  the  business  and  the 
area  which  it  served. 

On  the  basis  of  the  information  and  data  supplied,  the  Commission 
cleared  the  request  for  clearance  of  the  proposed  acquisition. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  ( 1967) . 

Advisory  Opinion  Digest  No.  188 

Statute      Involved:       Section      7,         Pre-merger       clearance       denied: 
amended  Clayton  Act.  Merger  of  firms  in  same  industry 

Released:  February  13,  1968.  would  raise  questions. 

The  Commission  issued  advisory  opinions  on  September  27,  1962,  March 
28,  1963  and  September  12,  1963,  in  which  commutual  requests  for  pre- 
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merger  clearance  from  liability  under  Section  7,  amended  Clayton  Act,  by 
a  small  dairy  in  financial  difficulty  were  denied  as  to  acquisition  by  a  larger 
company  in  the  same  industry,  but  were  finally  approved  permitting  ac- 
quisition by  a  diversified  corporation  in  another  industry. 

A  small  dairy  in  financial  difficulty  desiring  to  be  acquired  by  a  larger 
company  in  the  same  field  applied  for  clearance  of  the  proposed  acquisition. 
The  larger  company,  an  integrated  processor  and  distributor  of  dairy  prod- 
ucts, was  the  respondent  in  a  complaint  in  litigation  with  the  Commission. 

The  applicant  was  advised  the  proposed  acquisition  would  raise  ques- 
tions similar  to  those  involved  in  the  proceeding  and  that  the  pendency  of 
the  proceedings  made  it  inappropriate  to  express  any  further  views.  Re- 
consideration was  requested.  In  response,  the  Commission  informed  the 
applicant  of  the  decision  in  the  Foremost  Dairies  case,  Docket  6495  and 
again  advised  that  the  acquisition  would  raise  serious  questions  under  Sec- 
tion 7  of  the  Clayton  Act.  Further,  the  Commission  pointed  out  that  it 
recognized  the  problems  of  small  dairies  and  suggested  further  eff"orts  to 
sell  to  a  local  or  regional  purchaser. 

Later,  the  small  dairy  requested  consideration  of  its  proposed  acquisition 
by  a  large,  diversified  corporation  in  the  food  industry.  The  Commission 
advised  it  would  contemplate  no  action  if  the  transaction  was  consum- 
mated. The  Commission  added  its  advice  should  not  be  construed  as  af- 
fecting any  position  it  had  previously  taken  against  the  acquiring  corpora- 
tion nor  as  in  any  way  prejudicing  any  pending  or  future  action  it  might 
take  against  the  acquiring  corporation  regarding  other  acquisitions. 

Advisory  Opinion  Digest  No.  189 

Statute      Involved:      Section      7,        Pre-merger   clearance:    Precarious 

amended  Clayton  Act.  financial  condition. 

Released:  February  13, 1968. 

The  Commission  issued  an  advisory  opinion  on  March  20,  1963,  in  which 
a  request  for  pre-merger  clearance  from  liability  under  Section  7,  amended 
Clayton  Act,  was  approved  permitting  acquisition  of  a  company  on  the 
verge  of  insolvency. 

A  manufacturer  of  consumer  goods  desiring  to  be  acquired  by  a  larger 
producer  in  the  same  field  requested  clearance  of  the  proposed  acquisition. 
His  company  had  suffered  declining  sales  for  a  number  of  years  and  was 
in  a  precarious  financial  condition  to  the  point  of  being  on  the  verge  of 
insolvency.  Further,  reasonable  attempts  to  sell  to  others  had  been  made 
but  there  was  no  other  purchaser  which  could  preserve  the  competitive 
force  possessed  by  the  requesting  manufacturer. 

The  requesting  party  was  advised  that  if  the  sale  were  consumated,  the 
Commission  would  contemplate  no  action  based  on  this  transaction  alone. 
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The  Commission  added  that  its  decision  was  based  on  representations  that 
the  smaller  firm  was  in  such  dire  financial  straits  that  it  faced  impending 
bankruptcy.  Further,  the  Commission  stated  it  was  expressing  no  opinion 
regarding  prior  acquisitions  or  on  restrictive  pactices,  if  any,  by  the  pur- 
chaser or  any  other  company  which  may  have  contributed  to  the  requesting 
party's  failing  condition. 

Advisory  Opinion  Digest  No.  190 

Statute  Involved:  Section  5,  Fed-        Random    distribution    of    "Bonus 

eral  Trade  Conmiission  Act.  Certificates"  with  purchase. 

Released:  February  16, 1968. 

The  requesting  party  was  advised  that  if  the  sale  were  consummated,  the 
random  inclusion  of  "bonus  certificates"  in  egg  cartons  would  be  violative 
of  Section  5  of  the  Federal  Trade  Commission  Act. 

The  seller  proposed  to  include  "bonus  certificates"  in  cartons  of  eggs 
offered  for  sale.  The  certificates  were  described  as  being  worth  "so  many 
eggs  or  $5.00  in  cash."  They  would  be  randomly  distributed  so  that  some 
cartons  would  contain  eggs  plus  a  bonus  certificate  of  value,  while  others 
would  contain  eggs  only,  or  eggs  plus  a  certificate  of  little  or  no  value. 

The  Commission  was  of  the  view  that  this  would  be  merchandising  by 
lottery,  a  practice  which  the  Commission  has  long  held  to  be  unfair  within 
the  meaning  of  Section  5  of  the  Federal  Trade  Commission  Act. 

Advisory  Opinion  Digest  No.  191 

Statute  Involved:   Section  5,  Fed-        Advertisements    which    appear   in 

eral  Trade  Commission  Act.  news  format. 

Released:  February  16, 1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
involving  the  question  of  whether  it  is  deceptive  to  publish  an  advertise- 
ment in  the  format  of  a  news  article  without  disclosing  it  is  an  advertise- 
ment, as  required  in  the  Commission's  press  release  of  November  28,  1967. 

The  factual  situation  presented  to  the  Commission  involved  the  publica- 
tion of  a  colimm  in  a  newspaper  which  advertised  the  cuisine  facilities  of 
several  restaurants.  Written  in  narrative  form,  the  write-up  about  each 
restaurant  usually  identified  the  chef  and /or  head  waiter,  gave  a  brief  de- 
scription of  how  a  certain  meal  is  prep>ared,  and  contained  other  factual 
information  concerning  the  hours  during  which  meals  are  served,  whether 
dancing  is  permitted,  whether  cocktails  are  served,  and  some  general  indica- 
tion of  the  price  range  of  the  meal. 
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In  its  opinion,  the  Commission  concluded : 

".  .  .  the  column  uses  the  format  and  has  the  general  appearance 
of  a  news  feature  and/or  article  for  public  information  which  purports 
to  give  an  independent,  impartial  and  unbiased  view  of  the  cuisine 
facilities  of  a  particular  restaurant.  Since  the  column  in  fact  consists 
of  a  series  of  commercial  messages  which  are  paid  for  by  the  advertisers, 
the  Commission  is  of  the  opinion  that  it  will  be  necessary  to  clearly  and 
conspicuously  disclose  it  is  an  advertisement,  as  outlined  in  the  afore- 
mentioned press  release.  This  conclusion  would  not  be  altered  even 
though  the  column  carried  the  exact  cost  of  each  meal  being  advertised, 
or  if  it  listed  the  price  range  of  the  various  meals." 

Advisory  Opinion  Digest  No.  192 

Statute      Involved :       Section      7,        Pre-merger  clearance  denied :  Merg- 

amended  Clayton  Act.  er  of  competing  milk  companies 

Released:  February  20,  1968.  would  increase  market  concentra- 

tion. 

The  Commission  recently  rendered  an  advisory  opinion  in  which  clear- 
ance was  denied  to  an  applicant  to  sell  its  milk  processing  and  dairy  products 
distribution  assets  to  a  large,  integrated  food  producing,  processing,  whole- 
saling and  retailing  concern.  The  proposed  purchaser  has  a  dairy  products 
subsidiary  in  actual  or  potential  competition  with  the  applicant  in  the  same 
market. 

The  Commission  noted  that  the  proposed  merger  would  combine  the 
firm  now  appearing  to  rank  fourth  in  sales  in  the  market  with  the  eighth 
to  result  in  a  firm  in  second  or  third  position.  It  also  appears  that  the 
present  top  four  firms  have  about  forty  percent  of  the  sales  in  the  market 
and  therefore  the  proposed  merger  would  further  increase  the  market 
concentration. 

Because  the  proposed  merger  raises  such  serious  questions  of  possible 
violations  of  Section  7  of  the  amended  Clayton  Act,  the  Commission  advised 
the  applicant  that  pre-merger  clearance  cannot  be  granted.  The  Conmiis- 
sion  urther  stated  that,  if  the  merger  occurs,  the  Commission  may  take  the 
action  it  deems  necessary  to  protect  the  public  interest  and  prevent  anti- 
competitive effects. 

Advisory  Opinion  Digest  No.  193 

Statute  Involved :   Section  5,  Fed-        Substitution  of  merchandise  unlaw- 
eral  Trade  Commission  Act.  ful    even   though    equivalent   in 

Released:  February  20,  1968.  grade,  quality  and  appearance  to 

that  ordered  by  customers. 
The  Commission  was  recently  requested  to  render  an  advisory  opinion  with 
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respect  to  the  legality  of  substituting,  on  customer  orders  for  a  particular 
fabric,  a  fabric  produced  by  another  manufacturer  without  notifying  cus- 
tomers of  the  intended  substitution. 

It  was  represented  that  customers  had  long  been  supplied  with  a  specific 
fabric  and  that  sample  display  cards  had  been  distributed  to  them  advertising 
the  availability  of  this  fabric.  The  supplier  recently  discontinued  production 
of  the  fabric  and  another  supplier  was  located  who  will  furnish  a  similar 
product  said  to  be  identical  in  pattern  and  of  better  quality.  It  was  proposed 
to  supply  customers  with  the  new  product  without  resampling  their  display 
cards  or  otherwise  advising  them  of  the  substitution,  the  cost  of  which,  it  was 
asserted,  would  be  prohibitive. 

The  Commission  advised  that  it  could  not  give  its  approval  to  this  pro- 
posed business  practice.  A  foreseeable  result  of  substituting  the  product  of 
one  manufacturer  for  that  of  another  would  be  to  mislead  customers  into 
purchasing  an  article  which  they  might  not  wish  or  intend  to  purchase,  and 
which  they  might  or  might  not  purchase  if  they  were  informed  as  to  its  origin. 
Nor  would  the  prejudice  thus  engendered  be  confined  to  customers;  other 
distributors  and  manufacturers  of  a  competing  product  would  be  injured 
when  orders  that  would  normally  have  come  to  them  if  the  fabric  were 
rightly  named  are  diverted  to  the  offending  firm. 

Advisory  Opinion  Digest  No.  194 

Statute    Involved:     Section    2(a),        Use  of  uniform  delivered  pricing  sys- 
amended  Clayton  Act.  tern  effected  by  deducting  freight 

Released:  February  24,  1968.  allowances  from  F.O.B.  price. 

The  Commission  recently  advised  a  West  Coast  manufacturer  of  in- 
dustrial parts  that  it  would  not  be  illegal  to  use  either  a  conventional  uni- 
form delivered  pricing  system  based  on  average  cost  factors  or  a  uniform 
delivered  pricing  system  which  will  be  efTected  by  granting  so-called  freight 
allowances  to  be  deducted  from  the  manufacturer's  f.o.b.  factory  price. 

The  facts  with  respect  to  the  second  alternative  were  that  the  manufac- 
tiu-er  proposed  to  establish  and  f.o.b.  factory  price  of,  for  purposes  of  il- 
lustration, $99.50.  Actual  freight  to  West  Coast  customers  may  be  .50  and 
such  customers  would  receive  no  allowance.  Thus  they  would  pay  the 
manufacturer  $99.50  and  the  carrier  .50,  making  a  total  of  $100.00.  Then, 
again  using  hypothetical  figvu"es  for  purposes  of  illustration,  actual  freight 
to  a  Denver  customer  may  be  $1.00.  The  manufacturer  would  grant  such 
a  customer  a  .50  freight  allowance  to  be  deducted  from  the  f.o.b.  price, 
thus  leaving  the  customer  paying  the  manufacturer  a  price  of  $99.00  and 
the  carrier  $1.00,  making  a  total  of  $100.00.  Continuing  east,  actual  freight 
to  a  Kansas  City  customer  may  be  $1.50.  The  freight  allowance  would  be 
$1.00,  leaving  the  customer  paying  the  manufacturer  $98.50  and  the  carrier 
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$1.50,  for  a  total  again  of  $100.00.  This  would  continue  in  graduated  steps 
across  the  country  to  where  an  East  Coast  customer  with  actual  freight 
costs  of  $3.00  would  receive  an  allowance  of  $2.50,  leaving  him  also  paying 
a  total  of  $100.00.  The  manufacturer  advised  that  it  was  considering  this 
alternative  for  administrative  reasons,  since  it  wished  to  pass  title  to  the 
customers  upon  delivery  to  the  carrier  and  have  the  customers  handle  all 
freight  bills. 

With  respect  to  the  first  question,  the  Commission  advised  that  it  was 
of  the  view  that  there  could  be  no  question  of  the  manufacturer's  right  to 
unilaterally  employ  a  uniform  delivered  pricing  system,  since  if  each  buyer 
pays  the  same  delivered  price  no  question  vmder  the  Clayton  Act,  as 
amended  by  the  Robinson-Patnam  Act,  would  arise.  While  the  factual 
situation  under  the  second  alternative  is  somewhat  more  complicated,  the 
Commission  was  further  of  the  view  that  it  also  would  not  result  in  a  viola- 
tion of  law  if  implemented  exacdy  as  outlined  above.  In  the  Commission's 
view,  the  difference  between  the  two  systems  is  one  of  form  rather  than  of 
substance  and  that  it  would  make  no  legal  difference  whether  the  manu- 
facturer computes  its  factory  price  and  adds  to  it  an  amount  equal  to  the 
average  freight  costs  for  delivering  to  all  customers,  as  is  done  in  the  usual 
uniform  delivered  pricing  system,  or  whether  it  accomplishes  the  same  re- 
sult by  deducting  an  amount  roughly  equal  to  the  same  freight  factor.  In 
either  event,  it  would  seem  that  the  manufacturer  would  have  made  freight 
a  part  of  the  price,  so  that  each  buyer's  out-of-pocket  costs  would  be  ex- 
actly the  same. 

The  Commission  further  cautioned,  however,  that  since  this  opinion 
deals  in  a  projected  manner  with  hypothetical  figures  chosen  for  illustrative 
purposes,  the  computations  later  to  be  made  based  upon  actual  cost  factors 
must  in  practice  achieve  the  result  claimed  in  that  each  buyer  will  pay 
exactly  the  same  net  price  including  the  freight.  Any  other  result,  the  Com- 
mission stated,  would  be  outside  the  scope  of  this  opinion. 

Advisory  Opinion  Digest  No.  195 

Statute    Involved:    Section    2(d),        Notice  to  magazine  dealers  as  to 

amended  Clayton  Act.  availability  of  display  allowance. 

Released:  February  24,  1968. 

The  Federal  Trade  Commission  recently  advised  a  seller  of  magazines 
that  it  could  see  no  objection  to  its  proposed  method  of  notifying  dealers 
of  the  availability  of  a  display  allowance  program  on  the  assurance  that 
all  dealers  would  receive  notice  by  the  method  selected. 

Under  the  proposal,  the  display  allowance  plan  would  be  offered  to  all 
retailers  on  the  same  basis.  Under  the  method  of  notification  proposed,  an 
advertisement  would  be  published  in  a  trade  publication  of  general  circula- 
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tion  among  dealers  announcing  the  main  details  of  the  proposal.  A  one 
inch  reminder  advertisement  would  then  be  published  in  three  subsequent 
issues.  Then  the  seller  proposed  to  work  with  the  distributor  of  the  publi- 
cations and  the  wholesalers  to  reach  every  retailer  competing  in  the  dis- 
tribution of  the  publications. 

The  Commission  advised  that  while  Section  2(d)  of  the  amended  Clayton 
Act  does  not  specifically  require  that  all  competing  customers  be  individu- 
ally notified  regarding  the  particulars  of  a  promotional  program,  it  has 
repeatedly  held  that  the  statute  contemplates  that  all  competitors  shall  be 
accorded  equal  opportunity  to  participate.  This  construction  has  been  in- 
corporated in  the  Commission's  Guides  for  Advertising  allowances,  where 
sellers  are  advised  that  they  should  take  some  action  to  inform  all  customers 
competing  with  any  participating  customer  that  the  plan  is  available.  This 
may  be  done  by  any  means  the  seller  chooses,  including  letter,  telegram, 
notice  on  invoices,  salesmen,  brokers,  etc.  While  the  Guides  do  add  that 
if  a  seller  wants  to  be  able  to  show  that  he  did  make  an  offer  to  a  certain 
customer,  he  is  in  a  better  position  to  do  so  if  he  made  it  in  writing,  the 
Commission  added  that  it  is  clear  that  other  methods  are  permitted  if  notice 
to  all  competing  customers  is  given. 

The  Commission  concluded  that  it  could  see  no  objection  to  the  proposed 
program  of  notification  based  on  the  assurance  that  it  will  reach  all  com- 
peting dealers  of  the  publications.  In  this  connection,  however,  the  Com- 
mission further  advised  that  whenever  a  seller  selects  any  method  of 
notification  short  of  actual  notice  to  each  dealer,  he  bears  full  responsibility 
under  the  law  for  seeing  that  the  method  selected  gives  each  dealer  the  notice 
to  which  he  is  entitled. 

Advisory  Opinion  Digest  No.  196 

Statute  Involved:   Section  5,  Fed-         Commission    holds    not    objection- 

eral  Trade  Commission  Act.  able  the  advertising  phrase  "It 

Released:   February  27,  1968.  works  ...  or  we'll  fix  it  free." 

The  Commission  recently  rendered  an  advisory  opinion  whereby  it  con- 
cluded that  a  proposed  phrase  "It  works  ...  or  we'll  fix  it  free."  is  not 
objectionable  and  thus  may  be  used  in  advertising,  and  on  boxes  containing 
products  of  a  certain  manufacturer.  The  Commission  took  account  of  infor- 
mation that  the  particular  manufacturer  does,  in  fact,  repair  without  ques- 
tion and  without  charge  of  any  kind  (e.g.,  for  parts,  labor,  "handling,"  or 
return  postage)  all  of  its  products  sent  to  it  directly  by  owners  or  through 
retailers. 
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Advisory  Opinion  Digest  No.  197 

Statute  Involved:   Section  5,  Fed-        Use  of  term  "hand  made"  to  de- 

eral  Trade  Commission  Act.  scribe  boot  with  a  sealed  sole. 

Released:  February  27,  1968. 

The  Commission  recently  rendered  an  advisory  opinion  to  the  effect  that 
the  unqualified  term  "Hand  Made"  could  not  be  used  to  describe  a  boot 
with  a  sealed  sole. 

The  requesting  party  is  currently  selling  a  completely  hand  made  boot  in 
which  all  parts  are  cut  by  hand  and  stitched  together  to  form  the  uppers. 
It  is  hand  lasted  and  then  the  sole  is  built  up  and  stitched  together  by  hand. 
The  boot  is  labeled  "Hand  Made."  The  seller  is  now  considering  putting 
on  a  sealed  sole  to  replace  the  leather  sole.  Other  than  that  all  operations  will 
be  identical,  including  the  hand  sewing  of  the  heel  counter.  An  opinion  was 
requested  as  to  whether  a  boot  so  constructed  could  still  be  labeled  "Hand 
Made." 

The  opinion  advised  that  in  the  Commission's  view  the  seller  could  not 
use  the  unqualified  term  "Hand  Made"  to  describe  a  boot  with  a  sealed  sole. 
He  could,  however,  use  the  term  to  describe  the  part  or  parts  which  are 
sewn  by  hand  in  such  manner  as  to  make  it  clear,  by  use  of  an  appropriate 
disclosure,  that  the  sealed  sole  is  not  hand  sewn. 

Advisory  Opinion  Digest  No.  198 

Statute    Involved:    Section    2(a),        Truckload    discount    for    quantity 

amended  Clayton  Act.  purchases. 

Released:  March  5,  1968. 

The  Commission  announced  today  that  it  had  rendered  an  advisory  opin- 
ion involving  a  5%  discount  that  a  manufacturer  proposed  to  offer  to  all 
customers  purchasing  in  truck-lot  quantities.  The  manufacturer  requesting 
the  opinion  is  subject  to  a  cease  and  desist  order  prohibiting  price  discrimina- 
tion under  Section  2(a)  of  the  amended  Clayton  Act. 

The  manufacturer  operates  a  single  factory  located  in  the  Midwest  and 
ships  its  products  on  a  uniform  delivered  price  basis  to  wholesale  customers 
located  throughout  the  continental  United  States.  The  manufacturer  desires 
to  pass  on  to  its  customers  cost  savings  due  to  lower  freight  rates  for  full 
truckload-lot  quantities,  by  means  of  a  uniform  discount  applicable  to  all 
truckload  orders.  For  a  recent  six-month  period,  the  manufacturer  deter- 
mined that  its  average  freight  saving  on  such  orders  was  in  excess  of  5%. 
It  thereupon  requested  an  advisory  opinion  as  to  whether  the  Commission 
would  approve  a  uniform  5%  truckload  discount. 

The  Commission  advised  the  manufacturer  that  it  could  not  approve  the 
proposed  5%  discount  for  truckload-lot  orders  because,  based  on  the  sub- 
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mitted  data,  the  proposed  discount  would  not  appear  to  be  uniformly  cost 
justified.  Accordingly,  the  use  of  such  a  discount  could  result  in  violation  of 
the  order  in  question,  by  producing  price  discriminations  between  customers 
qualifying  for  the  discount  and  competing  customers  not  able  to  qualify 
for  it.  The  Commission  noted  that  the  alleged  cost  savings  depend  upon 
averaging  the  savings  in  the  freight  rates  for  truckload-lot  shipments  to  all 
of  the  manufacturer's  truckload  customers  in  the  United  States  and  that, 
although  the  freight  saving  increase  with  the  distance  of  customers  from 
the  manufacturer's  plant,  the  freight  savings  on  sales  to  nearby  truckload 
customers  is  considerably  less  than  5% . 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  199 

Statute  Involved:   Section  5,  Fed-        Agreement  by  processors  to  sell  at 
eral  Trade  Commission  Act.  prices  higher  than  minimum  set 

Released:  March 5, 1968.  by  State  regulation. 

The  Commission  recently  rendered  an  advisory  opinion  advising  a  state 
official  that  it  would  be  illegal  to  hold  a  meeting  at  which  the  processors  of 
milk  within  the  state  would  agree  to  sell  at  prices  higher  than  the  minimum 
prices  set  by  the  state  milk  control  agency. 

The  official  pointed  out  that  the  state  milk  control  agency  had  performed 
its  function  of  setting  minimum  prices  pursuant  to  state  law,  but  that  it  was 
felt  that  it  would  be  difficult  for  many  processors  to  maintain  a  profitable 
operation  at  these  minimums  in  the  outlying  areas  and  towns  due  to  higher 
delivery  costs.  The  official  also  advised  that  this  proposed  action  would  not 
be  taken  pursuant  to  state  law,  but  would  instead  be  as  a  result  of  voluntary 
agreement  among  the  processors  involved. 

The  opinion  advised  that  it  was  the  Commission's  considered  opinion 
that  such  an  agreement  among  the  processors  would  be  subject  to  serious 
question  under  well-settled  principles  of  antitrust  law.  The  Commission 
stated  the  law  is  clear  that  a  state  may,  in  the  exercise  of  its  sovereign 
power,  itself  conduct  such  regulation  of  business  activities  within  its  borders 
as  its  own  legislature  shall  properly  deem  necessary  in  the  public  interest.  So 
long  as  the  resulting  regulation  is  a  state  as  opposed  to  individual  activity, 
those  subject  to  the  regulation  would  not  be  subject  to  a  charge  of  violating 
the  antitrust  laws  by  reason  of  their  compliance  with  the  state's  orders,  in- 
cluding orders  setting  minimum  prices  for  milk. 

Here  it  appeared  that  the  state,  speaking  through  its  milk  control  agency, 
had  already  performed  its  regulatory  function  and  set  minimum  prices  for 
milk  within  its  borders.  While  any  individual  processor  may  sell  at  higher 
prices  if  he  so  desires,  for  them  to  combine  together  to  agree  to  sell  at  higher 
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prices  would,  in  the  Commission's  view,  present  an  entirely  different  ques- 
tion and  would  be  a  situation  which  would  enjoy  no  part  of  the  immunity 
afforded  by  state  regulation.  The  prices  to  be  charged  within  the  state  may 
be  raised  or  lowered  only  by  the  state  itself,  the  opinion  added.  They  may 
not  be  altered  by  agreement  among  those  subject  to  the  state's  regulation 
without  being  fully  subject  to  the  antitrust  laws,  under  which  no  principle  is 
more  firmly  established  than  that  which  holds  that  any  agreement  among 
competitors  as  to  the  prices  at  which  they  will  sell  is  illegal  per  se. 

Advisory  Opinion  Digest  No.  200 

Statute  Involved :   Section  5,  Fed-        Promotion  and  sponsorship  of  price 

eral  Trade  Commission  Act.  catalogs  by  trade  association. 

Released:   March  11,  1968. 

The  Commission  was  recently  requested  to  render  an  opinion  with  re- 
spect to  an  outstanding  order  to  cease  and  desist  which,  among  other  things, 
proscibed  agreements  to  suggest  resale  prices.  The  issue  involved  the  legality 
of  a  covered  Trade  Association's  sponsorship  of  catalogs  for  its  member- 
dealers,  which  catalogs  would  contain  manufacturers'  suggested  resale 
price. 

The  Commission  advised  that  under  an  outstanding  Commission  order 
covering  the  Trade  Association  and  its  members  such  sponsorship  by  the 
Association  may  well  violate  said  order. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  201 

Statute  Involved:   Section  5,  Fed-        Specialized  automotive  repair  as- 
eral  Trade  Commission  Act.  sociation  desires  to  publish  flat 

Released:  March  11,  1968.  rate  manual  for  its  members. 

The  Commission  recently  issued  an  advisory  opinion  stating  that  it  cannot 
approve  the  publication  by  a  specialized  automotive  repair  association  of  a 
flat  rate  repair  manual  for  use  by  its  members  in  determining  labor  charges. 

The  Commission  commented  that  there  is  implicit  too  grave  a  danger 
that  the  association's  manual  would  facilitate  price  fixing  between  compet- 
ing repair  shop  operators.  The  Commission  pointed  out  the  well-established 
antitrust  principle  that  price  fixing  by  competitors  is  illegal  per  se.  The  public 
expects  to  derive  benefits  from  different  prices  offered  by  competing  service 
operators. 
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Advisory  Opinion  Digest  No.  202 

Statute  Involved:   Section  2(a),  Jobbers  and  Wholesalers. 

amended  Clayton  Act. 
Released:   March  14,  1968. 

The  Commission  recently  issued  an  advisory  opinion  to  an  applicant  who 
(1)  asked  for  a  definition  of  the  words  "jobber"  and  "wholesaler,"  and  (2) 
asked  the  Commission's  views  as  to  the  propriety  of  a  proposed  revision  in 
price  hsts. 

In  response  the  Commission  stated : 

"As  a  working  rule,  one  might  suppose  that,  in  a  three  level  system,  whole- 
salers are  closer  to  producers  and  jobbers  are  closer  to  retailers  in  the  dis- 
tribution of  a  producer's  goods.  Traditionally,  producers  sell  to  wholesalers 
who  sell  at  a  higher  price  to  jobbers  who  sell  at  a  higher  price  to  retailers. 

"The  controlling  element  in  your  problem,  however,  as  in  similar  problems 
arising  under  the  amended  Clayton  Act,  is  whether  or  not  resale  competition 
actually  exists  as  between  and  among  these  various  resellers  rather  than  the 
names  they  use  to  describe  themselves.  If  in  fact  a  so-called  wholesaler  com- 
petes with  a  so-called  jobber  in  the  redistribution  of  goods,  the  difference  in 
names  is  of  no  consequence;  the  fact  of  competition  is. 

"In  F.T.C.  V.  Ruberoid,  343  U.S.  470,  (1952)  the  Supreme  Court  stressed 
that  actual  competition  in  resale  operations  is  decisive  rather  than  nomencla- 
ture and  approved  the  Commission's  disregard  of  'ambiguous  labels,  which 
might  be  used  to  cloak  discriminatory  discounts  to  favored  customers.' 

"What  you  plan,  as  we  understand  it,  is  to  sell  your  middlemen,  whether 
'wholesalers'  or  'jobbers,'  at  one  price,  while  selling  certain  selected  retailers 
at  a  higher  price. 

"In  the  circumstances  you  present,  you  may  properly  do  this  provided  the 
'wholesalers'  and  'jobbers'  are  functioning  at  the  same  distribution  level  and 
are  not  themselves  engaged  in  retail  operations  competitive  with  the  selected 
retailers." 

Advisory  Opinion  Digest  No.  203 

Statute  Involved:   Section  5,  Common  selling  organization. 

Federal  Trade  Commission  Act. 
Released:   March  14,  1968. 

The  Commission  recently  advised  a  group  of  geographically  scattered, 
relatively  small  public  warehousemen  that  it  would  not  object  if  they  were 
to  establish  a  jointly  owned  selling  agency  under  the  conditions  described. 

The  Commission  understands  that  the  identified  public  warehousemen  pro- 
pose to  establish,  as  a  separate  corporation,  a  single  service  organization, 
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nationwide  in  scope.  Each  participating  public  warehouseman  would  peri- 
odically provide  the  service  organization  with  information  about  the  kind  of 
storage  space  he  has  available,  where  such  space  is  available,  the  times  at 
which  such  space  might  be  available  and  the  terms  and  conditions  under 
which  such  space  would  be  available.  The  information  provided  is  to  be  proc- 
essed by  electronic  data  processing  equipment  for  use  by  storage  space  sales- 
men employed  by  the  service  organization.  Only  generalized  information  de- 
veloped by  the  service  organization  will  be  made  available  to  participants 
jointly. 

Each  participating  public  warehouseman  is  to  retain  and  affirmatively 
maintain  local  autonomy  in  administration,  storage,  rates,  and  customers  to 
be  serviced.  The  Commission  notes  that,  under  the  statutes  it  administers, 
each  participating  public  warehouse  is  required  independently  to  set  his 
own  rates  and  his  own  terms  and  conditions  of  sale.  Any  use  of  the  service 
organization  to  effect  concert  of  action  as  to  rates,  terms,  or  conditions  of  sale 
would  expose  participants  to  a  charged  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

The  Commission  would  not  object  to  the  establishment  of  a  cooperative 
enterprise,  as  above  described,  operating  as  above  set  forth. 
The  following  proviso,  however,  was  added  to  the  opinion : 

"Unless  the  Commission  has  previously  rescinded  this  approval,  you 
are  directed  that  at  the  end  of  three  years  from  the  date  of  this  opinion  to 
submit  to  the  Commission  a  complete  report  on  your  membership, 
terms  and  conditions  under  which  the  cooperative  is  operating,  includ- 
ing a  statement  for  each  member  on  the  sales  territory  of  such  member, 
the  volume  of  business  and  percentage  of  such  members  business." 

Advisory  Opinion  Digest  No.  204 

Statute  Involved:   Section  5,  Fed-        Guarantees. 

eral  Trade  Commission  Act. 
Released:  Aprils,  1968. 

In  an  advisory  opinion  rendered  to  a  watch  manufacturer,  the  Commis- 
sion ruled  that  a  guarantee  which  has  conditions  and  limitations,  other  than 
as  to  time,  may  not  be  represented  as  an  "unconditional"  guarantee.  It  also 
advised  the  requesting  party  that  a  guarantee  which  lasts  for  only  three 
years  cannot  be  described  as  a  "lifetime"  guarantee.  Moreover,  the  Commis- 
sion objected  to  the  guarantee  being  described  as  "4-Ever." 

With  respect  to  the  claim  "unconditional,"  the  Commission  said  that  it 
would  be  proper  to  claim  that  a  product  is  "Unconditionally  guaranteed  for 
three  years"  if  in  fact  no  other  conditions  existed.  However,  where  there  are 
conditions  other  than  time,  such  as  were  present  in  the  case  presented  for  re- 
view, the  Commission  said  that  it  would  be  improper  under  Sec.  5  of  the  FTC 
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Act  to  claim  that  the  guarantee  is  "unconditional."  The  reason  for  this,  it  was 
concluded,  is  that  the  term  "unconditional"  means  there  are  no  conditions 
attached,  and  it  is  a  contradiction  in  terms  rather  than  an  attempt  at  modi- 
fication to  permit  use  of  the  claim  "unconditional"  provided  the  conditions 
are  disclosed. 

Under  the  terms  of  the  guarantee  which  was  the  subject  of  the  Commis- 
sion's opinion,  the  purchaser  of  the  watch  had  the  option  to  renew  the  origi- 
nal guarantee  which  expired  at  the  end  of  three  years  by  paying  a  service  fee 
of  $5.00  on  an  annual  basis.  By  having  to  pay  the  $5.00  service  fee,  the  Com- 
mission said,  the  purchaser  no  longer  has  a  "lifetime  guarantee"  but  a  serv- 
ice or  insurance  policy  which  is  renewable  at  his  expense  on  an  annual  basis. 

The  Commission  also  ruled  that  it  is  necessary  to  disclose  the  life  being 
referred  to  whenever  it  is  claimed  that  the  duration  of  the  guarantee  is  for  a 
"lifetime."  For  example,  is  it  the  life  of  the  original  purchaser,  the  original 
user,  or  the  life  of  the  product,  etc?  Thus,  even  if  the  requesting  party  resolved 
the  first  objection  and  offered  a  guarantee  for  life  rather  than  for  three 
years,  it  would  still  be  necessary  to  disclose  clearly  and  conspicuously  the  life 
to  which  reference  was  being  made. 

In  the  opinion  the  Commission  also  objected  to  the  term  "4-Ever"  be- 
cause, contrary  to  fact,  the  product  was  not  guaranteed  forever. 

Finally,  the  Commission  stated  that  it  was  not  ruling  upon  the  "water- 
proof" claim  because  it  currently  has  under  consideration  a  possible  revision 
of  trade  practice  rules  relating  to  the  term  "Waterproofing"  as  applied  to 
watches. 

Advisory  Opinion  Digest  No.  205 

Statute  Involved :   Section  5,  Fed-        Use  of  a  computer  system  to  collect 
eral  Trade  Commission  Act.  and  disseminate  marketing  data. 

Released:  April 3, 1968. 

The  Commission  recently  issued  an  advisory  opinion  concerning  the  legal- 
ity of  a  proposal  to  employ  computer  and  data  processing  equipment  to  col- 
lect and  disseminate  certain  information  in  connection  with  marketing  of 
icepack  broilers.  Sellers  would  feed  into  the  system  their  asking  prices  and 
quantities  available,  and  later  report  on  actual  sales,  giving  the  prices  and 
quantities  sold.  This  information  would  be  available  to  subscribers  of  the 
service,  whether  the  subscribers  are  sellers,  buyers,  or  members  of  the  public. 
Subscribers  would  obtain  the  information  by  calling  in  to  the  central  com- 
puter. Identity  of  all  parties  (sellers  and  buyers)  would  be  kept  secret  from 
each  other  and  from  the  public. 


187 

175 

The  Commission  advised  the  applicant  that  it  has  no  objection  to  the 
proposed  plan,  provided  it  is  not  used  for  some  illegal  purpose.  If  the  plan 
is  used  as  a  means  for  fixing  or  tampering  with  the  price  of  poultry,  or  for 
some  illegal  purpose,  then  the  Commission  would  of  course  have  serious 
objection  to  the  plan. 

The  Commission  continued : 

"Statistical  reporting  plans  which  involve  the  collection  and  dissem- 
ination of  data  related  to  future  prices  are  not  illegal  per  se.  However, 
experience  in  other  cases  indicates  that  a  price  reporting  plan  which 
involves  future  or  advance  prices,  particularly  when  that  plan  invites 
an  industrywide  pricing  policy,  may  provide  the  basis  for  an  inference 
of  an  agreement  or  combination  to  fix  prices  in  violation  of  Section  5  of 
the  FTC  Act.  In  essence,  it  is  the  potential  danger  inherent  in  the 
reporting  plan  which  is  related  to  future  prices  that  prompts  the  Com- 
mission to  suggest  that  it  be  used  with  extreme  care. 

"Unless  the  Commission  has  previously  rescinded  this  approval,  you 
are  directed,  at  the  end  of  three  years  from  the  date  of  this  opinion,  to 
submit  to  the  Conunission  a  complete  report  on  the  actual  operation  of 
the  program,  describing  how  identity  protection  was  maintained,  and 
to  include  copies  of  your  printed-out  periodic  reports  and  audits." 

Advisory  Opinion  Digest  No.  206 

Statute  Involved :  Section  4(b)  (4),  Marking  requirements  for  apparel 

Textile  Fiber  Products  Indentifi-  assembled      abroad      of      U.S. 

cation  Act.  components. 

Released:  April 4, 1968. 

The  Commission  recently  advised  an  apparel  manufacturer  that  Sec- 
tion 4(b)  (4)  of  the  Textile  Fiber  Products  Identification  Act  would  require 
an  affirmative  disclosure  of  the  particulars  of  foreign  origin  under  the 
following  facts: 

The  fabric  of  which  the  apparel  will  be  made  is  entirely  of  domestic 
origin.  This  fabric  will  be  cut  into  shapes  and  forms.  The  cut  fabric, 
together  with  buttons,  trimmings,  threads,  labels,  in  short  all  findings,  also 
of  domestic  origin  will  be  shipped  abroad  to  be  assembled  and  sewn  into 
the  product.  The  assembled  product  will  be  returned  to  the  United  States 
where  it  will  be  finished,  pressed,  folded,  and  packaged. 

The  Commission  advised  the  requesting  party  that  a  label  or  other  mark 
denoting  the  particulars  of  foreign  origin  would  be  required  in  the  following 
terms:  "Assembled  and  sewn  in  [name  of  foreign  country  where  assembled 
and  sewn]  of  American-made  materials." 
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Advisory  Opinion  Digest  No.  207 


Statute  Involved :  Section  5,  Fed-        Origin  of  goods. 

eral     Trade     Commission    Act. 
Released.  April  4,  1968. 

The  Comimssion  rendered  an  advisory  opinion  today  In  response  to  a 
question  concerning  the  origin  of  a  telephone  answering  machine  which 
was  composed  of  both  domestic  and  foreign  made  components. 

The  basic  machine  is  manufactured  in  a  foreign  country,  but  modifica- 
tion to  be  performed  in  the  U.S.,  including  both  labor  and  parts,  will 
represent  approximately  70%  of  the  total  cost  of  the  finished  product. 
Numerically,  approximately  half  of  the  components  are  domestic  and  the 
remaining  half  are  imported. 

Concluding  that  such  a  product  should  not  be  unqualifiedly  marked 
as  "Made  in  U.S.A.,"  the  Comimssion  said : 

"...  a  'Made  in  U.S.A.'  mark  would  constitute  an  affirmative  rep- 
resentation that  the  finished  product  was  made  in  its  entirety  in  the 
United  States.  Since  the  end  product  would  in  fact  contain  foreign 
made  components  of  a  substantial  nature,  it  would  be  improper  to 
describe  the  finished  product  as  'Made  in  U.S.A.'  without  a  clear  and 
conspicuous  disclosure  of  the  identity  and  foreign  country  of  origin  of 
the  imported  components." 

Advisory  Opinion  Digest  No.  208 

Statute  Involved:   Section  5,  Fed-        Disclosure  of  origin  of  golf  clubs 
eral  Trade  Commission  Act.  made  in  this  country  from  im- 

Released:  April  4,  1968.  ported    parts. 

The  Commission  was  requested  to  render  an  advisory  opinion  concern- 
ing the  proper  labeling  as  to  origin  of  golf  clubs  made  in  this  country  using 
imported  component  parts.  The  cost  of  materials  and  labor  in  this  country 
with  respect  to  the  four  clubs  in  question  will  range  from  a  low  of  63% 
to  a  high  of  92%. 

The  opinion  advised  that  in  the  absence  of  any  affirmative  representation 
that  the  products  are  made  in  the  United  States,  or  any  other  representa- 
tion that  might  mislead  the  public  as  to  the  country  of  origin,  and  in  the 
absence  of  any  other  facts  indicating  actual  deception,  the  Commission 
was  of  the  opinion  that,  under  the  facts  as  presented,  the  failure  to  mark  the 
origin  of  these  golf  clubs  will  not  be  regarded  by  the  Commission  as  decep- 
tive. Accordingly,  no  marking  is  required  on  these  clubs  with  references  to 
the  country  of  origin. 
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Advisory  Opinion  Digest  No.  209 

Statute  Involved:   Section  5,  Fed-        Disclosure  of  origin  of  component 

eral  Trade  Conunission  Act.  used  in  drawer  slide  assembly. 

Released:  April 4, 1968. 

The  Comimssion  was  recently  asked  to  render  an  advisory  opinion  as  to 
the  labeling  requirements  applicable  to  a  slide  assembly  for  cabinet  and  desk 
drawers  which  will  be  made  in  this  country  using  an  imported  rail  member. 
The  imported  component  will  make  up  less  than  half  the  cost  of  the 
completed  assembly. 

The  opinion  advised  that  in  the  absence  of  any  affirmative  representation 
that  the  product  is  made  in  the  United  States,  or  any  other  representation 
that  might  mislead  customers  as  to  the  country  of  origin,  the  Conmiission 
was  of  the  opinion  that,  under  the  facts  as  presented,  the  failure  to  mark 
the  origin  of  the  product  would  not  be  regarded  as  deceptive. 

However,  the  Commission  was  also  of  the  opinion  that  it  would  not  be 
proper  to  describe  the  completed  slide  assembly  as  "Made  in  U.S.A."  since 
that  would  constitute  an  affirmative  representation  that  the  entire  assembly 
was  made  in  this  country,  which  is  not  the  fact,  unless,  of  course,  the  fact 
is  also  disclosed  in  a  clear  and  conspiCi^ous  manner  that  the  rail  member 
is  imported. 

Advisory  Opinion  Digest  No.  210 

Statute  Involved:   Section  5,  Fed-        Origin  of  imported  mechanical  pen- 

eral  Trade  Commission  Act.  cil  action. 

Released:  April 4, 1968. 

Today  the  Commission  announced  it  had  rendered  an  advisory  opinion 
in  regard  to  the  question  of  whether  it  is  necessary  to  disclose  the  origin  of 
imported  mechanical  pencil  actions  which  are  to  be  assembled  with  an 
American  made  barrel  and  clip. 

In  the  absence  of  any  affirmative  representation  that  the  product  is  made 
in  the  United  States,  or  any  other  representation  that  might  mislead  the 
public  as  to  the  country  of  origin,  and  in  the  absence  of  other  facts  indi- 
cating actual  deception,  the  Commission  expressed  the  opinion  that,  under 
the  facts  as  presented,  the  failure  to  mark  the  origin  of  these  goods  will  not 
be  regarded  by  the  Commission  as  deceptive. 

Advisory  Opinion  Digest  No.  211 

Statute  Involved :   Section  5,  Fed-        Disclosure  of  origin  of  imported  FM 

eral  Trade  Commission  Act.  tuners. 

Released:  April 4, 1968. 

The  Commission  was  requested  to  render  an  advisory  opinion  concerning 
the  proper  marking  of  small  FM  tuners  imported  from  a  foreign  country. 


190 
178 

The  tuners  are  disassembled  in  this  country  and  a  number  of  domestic  com- 
ponents are  installed  to  replace  their  foreign  counterparts  to  change  the 
tuning  frequency  and  narrow  the  bandpass. 

With  regard  to  the  proposal  to  omit  any  statement  on  the  label  con- 
cerning the  origin  of  the  product,  and  instead  to  include  a  brochure  with 
each  unit  that  would  accurately  explain  its  origin,  the  Commission  believes 
that  such  proposal  would  not  violate  any  of  the  alws  administered  by  it. 

Advisory  Opinion  Digest  No.  212 

Statute  Involved:   Section  5,  Fed-        No  disclosure  required  of  imported 

eral  Trade  Commission  Act.  shower  head  components. 

Released:  April 4, 1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
concerning  the  proper  labeling  as  to  the  origin  of  shower  head  components 
to  be  imported  from  a  foreign  country.  Under  the  terms  of  the  proposal 
the  imported  components  will  represent  approximately  40%  of  the  total 
cost  of  the  completed  unit,  with  American  labor  and  material  representing 
the  remaining  60%. 

In  the  absence  of  any  affirmative  representation  that  the  product  is  made 
in  the  United  States,  or  any  other  representation  that  might  mislead  the 
public  as  to  the  country  of  origin,  the  Commission  expressed  the  opinion 
that,  under  the  facts  as  presented,  the  failure  to  mark  the  origin  of  these 
goods  will  not  be  regarded  by  the  Commission  as  deceptive.  Accordingly, 
the  Commission  ruled  that  no  marking  is  required  on  the  imported  shower 
head  components  beyond  what  is  imposed  by  the  Bureau  of  Customs. 

Advisory  Opinion  Digest  No.  213 

Statute  Involved :    Section  5,  Fed-        Disclosure  of  origin  of  bicycles  made 
eral  Trade  Commission  Act.  in    this   country   from   imported 

Released:  April 4,  1968.  ports. 

The  Commission  was  requested  to  render  an  advisory  opinion  concerning 
the  proper  labeling  as  to  origin  of  bicycles  which  were  to  be  produced  in  the 
Virgin  Islands  using  parts  to  be  imported  from  a  foreign  country  together 
with  other  parts  from  the  United  States.  The  value  of  the  imported  parts 
in  relation  to  the  total  value  of  the  finished  bicycle  will  be  around  thirty-five 
percent. 

The  opinion  advised  that  in  the  absence  of  any  affirmative  representation 
that  the  product  is  made  in  the  United  States,  or  any  other  representation 
that  might  mislead  the  public  as  to  the  country  of  origin,  the  Commission 
is  of  the  opinion  that,  under  the  facts  as  presented,  the  failure  to  mark  the 
origin  of  these  bicycles  will  not  be  regarded  by  the  Commission  as  deceptive. 
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Advisory  Opinion  Digest  No.  214 

Statute  Involved:   Section  5,  Fed-        Origin  of  lamps  containing  an  im- 

ral  Trade  Commission  Act.  ported  wooden  base. 

Released:  April  4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
concerning  the  proper  labeling  as  to  the  origin  of  lamps  containing  a  wooden 
base  imported  from  Japan,  which  represents  approximately  20%  of  the 
total  cost  of  the  completed  unit.  The  remaining  components  will  be  of 
American  origin  and  the  lamps  will  be  assembled  here  in  the  United  States. 

Two  questions  were  ruled  upon  by  the  Commission  in  the  advisory  opin- 
ion. First,  would  it  be  proper  to  label  the  lamps  as  "Made  in  U.S.A."? 
Second,  if  not,  must  the  wooden  base  be  labeled  as  "Made  in  Japan"? 

In  response  to  the  first  question,  the  Commission  said  that  the  claim, 
"Made  in  U.S.A.,"  would  constitute  an  affirmative  representation  that  the 
entire  lamp  was  of  domestic  origin.  Since  a  substantial  portion  of  the  lamp 
would  be  of  foreign  origin,  the  Commission  ruled  it  would  be  improper  to 
label  the  lamps  as  "Made  in  U.S.A."  without  a  clear  and  conspicuous  dis- 
closure in  the  label  that  the  wooden  base  is  made  in  Japan. 

In  regard  to  the  second  question  the  Commission  said  that,  if  the  lamps 
are  not  labeled  as  "Made  in  U.S.A."  and  no  other  representation  is  used 
which  might  mislead  the  public  as  to  the  country  of  origin,  and  in  the  ab- 
sence of  other  facts  indicating  actual  deception,  under  the  facts  as  pre- 
sented the  failure  to  mark  the  origin  of  the  goods  will  not  be  regarded  by 
the  Commission  as  deceptive.  Accordingly,  the  Commission  said  that  no 
marking  is  required  on  the  imported  wooden  base  with  reference  to  the 
country  of  origin. 

Advisory  Opinion  Digest  No.  215 

Statute  Involved :   Section  5,  Fed-        Misrepresenting  goods  as  "Made  in 

eral  Trade  Commission  Act.  U.S.A." 

Released:  April  4,  1968. 

The  Commission  rendered  an  advisory  opinion  today  in  response  to  a 
question  involving  the  origin  of  a  hoist  which  is  to  be  made  in  part  of  both 
domestic  and  foreign  made  components. 

Specifically  presented  to  the  Commission  was  the  question  of  the  per- 
centage of  domestic  material  which  must  be  in  the  finished  product  in  order 
for  it  to  be  properly  described  as  "Made  in  U.S.A." 

In  response  to  the  foregoing  question,  the  Commission  said : 

"...  a  'Made  in  U.S.A.'  mark  would  constitute  an  affirmative 
representation  that  the  product  was  made  in  its  entirety  in  the  United 
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States.  If  the  product  was  made  of  foreign  components  and  assembled 
in  the  United  States,  it  would  be  improper  to  describe  the  finished 
product  as  'Made  in  U.S.A.'  although  a  legend  'Assembled  in  U.S.A. 
[name  of  country]  components'  would  be  proper." 

Advisory  Opinion  Digest  No.  216 

Statute  Involved:   Section  5,  Fed-        Misrepresentation  as  to  origin. 

eral  Trade  Commission  Act. 
Released:  April  4,  1968. 

The  Commission  rendered  an  advisory  opinion  today  in  regard  to  the 
proper  labeling  of  the  origin  of  photographic  accessories  which  are  imported 
in  whole  or  in  part  from  a  foreign  country. 

In  the  opinion  the  Commission  ruled  upon  the  following  three  questions 
which  were  presented  to  it.  First,  what  percentage  of  foreign  made  com- 
ponents can  a  product  contain  and  still  be  properly  labeled  as  "Made  in 
U.S.A."?  Second,  in  the  absence  of  a  "Made  in  U.S.A."  claim,  when  is  it 
necessary  to  disclose  the  foreign  country  of  origin  of  an  imported  product? 
Third,  does  the  Commission  have  any  specific  regulations  as  to  size,  ma- 
terial and  location  whenever  it  is  necessary  to  disclose  the  origin  of  an  im- 
ported product? 

In  response  to  the  first  question,  the  Commission  said: 

".  .  .  the  'Made  in  the  U.S.A.'  mark  would  constitute  an  affirmative 
representation  that  the  product  was  made  in  its  entirety  in  the  United 
States.  If  the  product  did  in  fact  contain  foreign  made  components 
of  a  substantial  nature,  it  would  be  improper  to  label  the  finished  product 
as  'Made  in  U.S.A.'  without  a  clear  and  conspicuous  disclosure  in- 
dicating the  identity  of  the  imported  components  and  the  foreign  coun- 
try of  origin  thereof." 

With  respect  to  the  second  question,  the  Commission  stated  that  it  is 
somewhat  hypothetical  in  that  it  does  not  involve  a  specific  proposed  course 
of  action,  and  therefore  it  is  not  the  proper  subject  for  an  advisory  opinion. 

In  regard  to  the  third  and  final  question,  the  Commission  stated  that 
it  had  no  specific  regulations  as  to  the  exact  size,  etc.,  of  the  disclosure.  The 
Commission  said  that  it  would  have  to  state  the  rule  in  general  terms  because 
the  facts  of  each  case  may  be  different.  The  basic  requirement,  the  Com- 
mission said,  is  that  the  disclosure  must  be  of  such  conspicuousness  as  to  be 
likely  observed  by  prospective  purchasers  making  casual  inspection  of  mer- 
chandise and  of  such  degree  of  permanency  so  as  to  remain  thereon  until 
consummation  of  the  consumer  sale  thereof. 
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Advisory  Opinion  Digest  No.  217 

Statute  Involved:   Section  5,  Fed-        Manufacturer  may  not  mark  "Made 

eral  Trade  Commission  Act.  in  U.S.A."  on  imported  blades  of 

Released:  April 4,  1968.  cutlery  finished  and  assembled  in 

the  United  States. 

The  Commission  recently  issued  another  advisory  opinion  in  a  series 
concerning  commodities  of  partial  or  total  foreign  origin. 

The  Commission  advised  a  manufacturer  in  this  country,  the  applicant 
for  an  advisory  opinion,  that  he  may  not  mark  "MADE  IN  U.S.A."  on  im- 
ported blades  of  cutlery  to  be  finished  and  assembled  in  the  United  States. 
The  Commission  noted  that  a  blade  is  a  significant  component  of  cutlery. 
The  Commission  called  attention  to  the  danger  that  the  contemplated  mark- 
ing might  violate  Section  5  of  the  Federal  Trade  Commission  Act. 

Advisory  Opinion  Digest  No.  218 

Statute  Involved:   Section  5,  Fed-        Origin  of  goods. 

eral  Trade  Commission  Act. 
Released:  April  4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  representations  concerning  the  origin  of  goods  which  are  pro- 
duced domestically  but  which  contain  imported  components. 

Specifically,  the  Commission  ruled  that  food  machinery  may  not  be 
represented  affirmatively  as  being  of  domestic  origin  unless  it  is  made  in 
its  entirety  in  the  United  States. 

Under  the  factual  situation  presented  to  the  Commission,  the  requesting 
party  proposes  to  produce  a  food  machine  here  in  the  United  States  which 
will  contain  some  components  imported  from  a  foreign  country.  Specifically, 
the  requesting  party  wanted  to  know  what  percentage  of  the  machine  must 
be  made  in  the  United  States  before  it  can  be  affirmatively  represented  as 
an  American-made  product. 

Although  the  Commission  ruled  that  such  a  machine  could  not  be  af- 
firmatively represented  as  being  of  domestic  origin,  it  further  stated  the 
ruling  does  not  prevent  the  vendor  from  making  a  factual  disclosure  of  the 
percentage  of  American-made  parts  as  contrasted  with  the  percentage  im- 
ported, should  the  vendor  desire  to  make  such  a  representation. 
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Advisory  Opinion  Digest  No.  219 

Statute  Involved:    Section  5,  Fed-        Disclosure  of  foreign  origin. 

eral  Trade  Commission  Act. 
Released:  April  4,  1968. 

The  Commission  recently  issued  an  advisory  opinion  dealing  with  the 
failure  to  disclose  the  foreign  origin  of  imported  switch  plates.  The  packages 
containing  the  switch  plates  was  labeled  with  a  company  name  suggesting 
that  the  product  was  of  domestic  origin. 

Under  these  circtmistances,  the  Gonmiission  required  that  the  foreign 
origin  of  the  product  be  disclosed  in  conjunction  with  the  company  name. 

Advisory  Opinion  Digest  No.  220 

Statute  Involved:    Section  5,  Fed-        Disclosure    of   origin   of   imported 

eral  Trade  Commission  Act.  tools. 

Released:  April  4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  proper  labeling  of  the  country  of  origin  of  certain  imported 
tools. 

Specifically,  the  requesting  party  wanted  to  know  whether  it  would  be 
necessary  to  disclose  the  country  of  origin  on  the  tools  and  in  advertising. 

In  the  advisory  opinion  which  was  issued,  the  Commission  concluded 
that  it  would  be  necessary  to  disclose  the  foreign  country  of  origin  of  the 
tools  in  a  clear  and  conspicuous  maimer  at  the  point  of  sale.  It  also  ruled 
that  it  would  not  be  necessary  to  disclose  the  origin  of  the  tools  in  advertising. 

Advisory  Opinion  Digest  No.  221 

Statute  Involved:    Section  5,  Fed-        Disclosure    of   origin    of    imported 

eral  Trade  Commission   Act.  metal  spring  clamps. 

Released:   April  4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  proper  marking  of  metal  spring  clamps  imported  from  a 
foreign  country.  The  clamps  are  to  be  imported  in  bulk,  packaged  and  resold 
in  the  United  States.  They  will  be  used  to  hold  glass  to  the  backing  of  frames, 
on  cardboards  and  other  accessories,  in  temporary  bookbindings,  office 
ledgers,  etc. 

The  Commission  advised  the  person  requesting  the  advisory  opinion  that 
it  would  be  necessary  to  mark  the  imported  clamps  with  the  foreign  country 
of  origin  in  a  clear  and  conspicuous  manner. 
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Advisory  Opinion  Digest  No.  222 

Statute  Involved:   Section  5,  Fed-        Disclosure  of  origin  of  component 
eral  Trade  Commission  Act.  part  of  ice  cream  spade  made  in 

Released:  April  4,  1968.  this  country. 

The  Commission  was  requested  to  render  an  advisory  opinion  with  respect 
to  the  necessity  for  disclosing  the  country  of  origin  of  the  imported  metal 
portion  of  an  ice  cream  spade  manufactured  in  this  country. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  the  imported  metal  portion  of  the  ice  cream  spade  should  be  disclosed 
wherever  the  name  of  the  company  appears  and  that  it  should  be  disclosed 
in  a  clear  and  conspicuous  manner  on  the  package  or  the  ice  cream  spade 
itself. 

Advisory  Opinion  Digest  No.  223 

Statute  Involved:   Section  5,  Fed-        Necessity  for  disclosing  country  of 

eral  Trade  Commission  Act.  origin  of  imported  gloves. 

Released:  April  4,  1968. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  as  to  the 
necessity  for  disclosing  the  country  of  origin  of  imported  gloves  which  will 
be  packaged  in  this  country. 

The  opinion  advised  that  in  the  Commission's  view  it  will  be  necessary  to 
disclose  the  country  of  origin  of  the  gloves  in  a  clear  and  conspicuous 
manner  at  the  point  of  sale. 

Advisory  Opinion  Digest  No.  224 

Statute  Involved:   Section  5,  Fed-        Domestic  origin  marking  for  prod- 

eral  Trade  Commission  Act.  uct  with  foreign  components. 

Released:   April  4,  1968. 

The  Commission  recently  issued  an  advisory  opinion  dealing  with  the 
propriety  of  using  the  marking  "MADE  IN  U.S. A"  on  a  product,  a  signifi- 
cant component  of  which  is  in  fact  manufactured  or  produced  in  a  foreign 
country. 

The  Commission  was  of  the  opinion  that  the  proposed  marking  would 
constitute  an  affirmative  claim  that  the  product  was  entirely  of  domestic 
origin  and  such  claim  would  be  manifestly  incorrect  and  actionable. 

An  article  assembled  or  processed  in  the  United  States  as  above  described, 
however,  might  properly  be  marked  "MADE  IN  U.S.A."  if  the  marking  is 
accompanied  by  appropriate  qualifying  words  (e.g.  "of  'X'  country  compo- 
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nents"  or  "oi  'X'  country  materials")  provided  this  additional  disclosure  is 
made  as  conspicuously  as  the  claim  "MADE  IN  U.S.A."  and  in  close 
proximity  thereto. 

Advisory  Opinion  Digest  No.  225 

Statute  Involved:   Section  5,  Fed-        Labeling  of  material  composed  of 

eral  Trade  Commission  Act.  leather  fibers. 

Released:  April 4, 1968. 

The  Commission  rendered  an  advisory  opinion  in  regard  to  the  legality  of 
the  following  five  terms  to  label  material  composed  of  pulverized  leather: 

1.  Pulverized  Leather 

2.  Reconstituted  Leather 

3.  Imported  Bonded  Leather-Fibers 

4.  Bonded  Leather-Fibers 

5.  100%  Leather-Fibers 

Imported  from  Europe,  the  material  will  be  sold  to  manufacturers  of  lug- 
gage, handbags  and  various  other  leather  goods.  The  pulverized  leather  will 
be  bonded  with  an  adhesive  and  coated  either  with  some  type  of  lacquer  or 
vinyl  coating. 

In  its  opinion,  the  Commission  ruled  that  it  had  no  objection  to  labels 
which  describe  the  material  as  "Pulverized  Leather"  or  "Bonded  Leather- 
Fibres."  It  rejected,  however,  the  term  "Reconstituted  Leather"  since  the 
word  "Reconstituted"  creates  the  impression  that  the  material  is  leather 
which  has  been  reprocessed  in  some  manner,  when  in  fact  it  is  nothing  more 
than  pulverized  leather  held  together  by  an  adhesive. 

With  respect  to  the  third  proposed  label,  the  Commission  expressed  the 
opinion  that  it  would  be  deceptive  to  use  the  word  "imported"  without  dis- 
closing the  specific  country  of  origin  of  the  material.  Even  though  the  word 
"imported"  is  not  used,  the  Commission  said  that  it  would  still  be  necessary 
to  disclose  the  origin  of  the  material  since  it  is  entirely  imported. 

According  to  its  opinion,  the  Commission  also  ruled  that  it  would  be  im- 
proper to  represent  that  the  material  consists  of  "100%"  leather  fibers,  since 
it  contains  a  substantial  amount  of  adhesive  as  well  as  being  coated  either  with 
a  lacquer  or  vinyl  coating.  The  requesting  party  was  further  advised,  how- 
ever, that  there  would  be  no  objection  to  using  a  percentage  figure  which 
factually  portrays  the  amount  of  pulverized  leather  present  in  the  material. 

With  further  reference  to  the  fifth  and  final  proposed  label,  the  Commis- 
sion stated  that  the  words  "Leather-Fibres"  either  standing  alone,  or  when 
coupled  with  the  leather  appearance  of  the  appearance  of  the  material, 
could  create  the  impression  that  the  material  is  wholly  the  hide  of  an  animal 
or  at  least  something  more  than  pulverized  leather.  To  dispel  this  erroneous 
impression,  the  Commission  said  it  would  be  necessary  to  use  qualifying 
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language,  such  as  "Bonded  Leather-Fibres."  "Leather  fibers  and  an  ad- 
hesive," etc.,  in  connection  with  the  words  "Leather-Fibres." 

Finally,  if  the  seller  decided  not  to  reveal  the  composition  of  the  material, 
the  Commission  pointed  out  that  it  would  be  necessary  to  disclose  that  it  is 
not  leather  by  such  language  as  "Not  Leather,"  "Imitation  Leather,"  or 
"Simulated  Leather."  The  reason  for  this,  the  Commission  said,  is  that  the 
material  has  the  appearance  of  leather,  and  in  order  to  remove  the  poten- 
tial deception  inherent  through  its  appearance  it  is  necessary  to  disclose  the 
fact  that  it  is  not  leather. 

Advisory  Opinion  Digest  No.  226 

Statute  Involved:   Section  5,  Fed-        Necessity  for  disclosing  country  of 
eral  Trade  Commission  Act.  origin  of  imported  honing  stones. 

Released:  April 4, 1968. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  as  to  the 
necessity  for  disclosing  the  country  of  origin  of  imported  honing  stones  which 
will  be  affixed  to  plastic  handles  in  this  country.  The  name  of  the  applicant, 
an  American  company,  would  appear  on  the  handle. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  the  honing  stone  must  be  disclosed  in  a  clear  and  conspicuous  manner  on 
the  product  itself. 

Advisory  Opinion  Digest  No.  227 

Statute  Involved:   Section  5,  Fed-        Necessity  for  disclosing  country  of 

eral  Trade  Commission  Act.  origin  of  imported  nails. 

Released:  April 4, 1968. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  as  to  the 
necessity  for  disclosing  the  country  of  origin  of  imported  nails,  which  will  be 
imported  in  bulk  and  repackaged  in  this  country. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  these  nails  must  be  disclosed  in  a  clear  and  conspicuous  manner  on  the 
package  in  which  they  are  sold  and  that  neither  directly  or  indirectly  could 
the  importer  imply  that  the  nails  are  made  in  the  United  States. 

Advisory  Opinion  Digest  No.  228 

Statute  Involved:   Section  5,  Fed-        Disclosure   of   origin   of   imported 

eral  Trade  Commission  Act.  switchplates. 

Released:  April 4, 1968. 

The  Commission  was  requested  to  render  an  advisory  opinion  in  regard 
to  the  proper  marking  of  the  origin  of  imported  switchplates,  which  are  to 


198 
186 

be  packaged  in  a  plastic  bubble  and  sealed  to  a  display  card  for  resale  to  the 
general  public. 

In  the  opinion  the  Commission  advised  the  requesting  party  that  it  would 
be  necessary  to  clearly  and  conspicuously  disclose  the  foreign  country  of 
origin  of  the  imported  switchplates  on  the  front  of  the  display  card. 

Advisory  Opinion  Digest  No.  229 

Statute  Involved:   Section  5,  Fed-        Disclosure    of   origin    of    imported 
eral  Trade  Commission  Act.  braids    used    in    production    of 

Released:  April  4, 1968.  braided  rugs. 

The  Commission  was  requested  to  render  an  advisory  opinion  with  respect 
to  the  necessity  of  disclosing  the  country  of  origin  of  imported  braids  which 
are  stitched  together  in  the  United  States  to  produce  a  braided  rug. 

The  opinion  advised  that  in  the  Commission's  view  there  should  be  a 
clear  and  conspicuous  disclosure  that  the  rugs  were  assembled  and  sewn  in 
the  United  States  of  imported  materials. 

Advisory  Opinion  Digest  No.  230 

Statute  Involved:   Section  5,  Fed-        Disclosure   of   origin   of   imported 

eral  Trade  Commission  Act.  eyelashes. 

Released:  April 4, 1968. 

The  Commission  was  requested  to  render  an  advisory  opinion  concerning 
the  proper  labeling  as  to  the  foreign  country  of  origin  of  imported  false 
eyelashes.  All  of  the  other  components,  such  as  the  mounting  card,  direc- 
tions for  use,  plastic  box,  adhesive,  etc.,  will  be  made  and  printed  in  the 
United  States. 

In  its  opinion  the  Commission  concluded  that  it  would  be  necessary  to 
disclose  the  foreign  country  of  origin  of  the  imported  eyelashes.  The  Com- 
mission also  said  that  it  would  be  acceptable  for  the  disclosure  to  be  made 
on  the  back  of  the  mounting  card,  provided  the  disclosure  is  prominent 
and  conspicuous. 

Advisory  Opinion  Digest  No.  231 

Statute  Involved:   Section  5,  Fed-        Disclosure    of    foreign    origin    on 

eral  Trade  Commission  Act.  container. 

Released:  April 4,  1968. 

It  was  announced  today  by  the  Federal  Trade  Commission  that  an  ad- 
visory opinion  was  rendered  in  regard  to  the  question  of  whether  it  is  neces- 
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sary  to  disclose  the  foreign  country  of  origin  on  containers  of  imported 
chemicals  which  are  packaged  in  the  U.S. 

In  the  opinion,  the  Commission  advised  the  requesting  party  that  it  would 
be  necessary  to  disclose  the  foreign  country  of  origin  of  the  imported  chemi- 
cals on  the  repackaged  containers  in  a  clear  and  conspicuous  manner. 

Advisory  Opinion  Digest  No.  232 

Statute  Involved:   Secion  5,  Disclosure    of   origin    of   imported 

Federal  Trade  Commission  Act.  knife  blades. 

Released:  April  4,  1968. 

Today  the  Commission  announced  it  had  rendered  an  advisory  opinion 
concerning  the  proper  marking  of  the  origin  of  knife  blades  imported  from 
a  foreign  country.  The  imported  blades  will  be  assembled  with  handles  of 
domestic  origin. 

The  Commission  advised  the  party  seeking  the  opinion  that  it  would  be 
necessary  to  make  clear  and  conspicuous  disclosure  of  the  foreign  country 
of  origin  of  the  imported  blades. 

Advisory  Opinion  Digest  No.  233 

Statute  Involved:   Section  5,  Disclosure   of   origin   of   imported 

Federal  Trade  Commission  Act.  radios. 

Released:  April 4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  question  of  whether  it  is  necessary  to  disclose  the  foreign 
country  of  origin  on  the  container  of  an  imported  two-way  radio.  The 
equipment  itself  will  be  stamped  or  labeled  to  denote  the  foreign  country  of 
origin. 

Citing  the  general  rule  in  matters  of  this  nature,  the  Commission  stated 
that  a  clear  and  conspicuous  disclosure  of  the  foreign  origin  of  the  product 
must  be  made  at  the  point  of  sale.  This  means,  the  Commission  added,  that 
it  may  be  necessary  to  make  the  disclosure  on  each  individual  container,  if 
the  prospective  purchaser  does  not  have  the  opportunity  to  inspect  the  mer- 
chandise prior  to  the  purchase  thereof  in  order  to  be  apprised  of  its  origin. 

Advisory  Opinion  Digest  No.  234 

Statute  Involved :   Section  5,  Labeling  partially  imported  product 

Federal  Trade  Commission  Act.  as  "Made  in  U.S.A." 

Released:  April 4, 1968. 

The  Commission  rendered  an  advisory  opinion  in  regard  to  the  question 
of  whether  it  would  be  permissible  to  label  the  container  of  a  polishing  cloth 
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as  "Made  in  U.S.A."  if  approximately  38%  of  the  cost  of  the  fiinished 
product  is  imported  from  a  foreign  country,  the  remainder  being  of  domestic 
origin. 

The  polishing  cloth  is  composed  of  two  separate  cloths  sewn  together, 
one  which  is  impregnated  and  is  used  for  polishing  and  the  other  is  untreated 
flannel  which  is  used  as  a  finishing-off  cloth.  It  is  the  impregnated  cloth 
which  will  be  imported,  and  the  untreated  flannel  will  be  obtained  from  a 
domestic  source.  Because  the  greater  portion  of  the  cost  of  the  finished 
product  is  of  domestic  origin,  the  requesting  party  seeking  the  opinion 
wanted  to  know  whether  it  would  be  proper  to  label  the  container  as  "Made 
in  U.S.A." 

In  its  advisory  opinion,  the  Commission  said : 

".  .  .  the  claim,  'Made  in  U.S.A.',  would  constitute  an  affirmative 
representation  that  the  entire  polishing  cloth  was  of  domestic  origin. 
Since  a  substantial  portion  of  the  finished  product  is  of  foreign  man- 
ufacture, it  would  be  improper  to  label  the  container  as  'Made  in 
U.S.A.'.  However,  if  you  wish  to  do  so,  you  may  make  the  following 
claim:  'Made  in  U.S.A.  of  impregnated  cloth  imported  from '." 

Advisory  Opinion  Digest  No.  235 

Statute  Involved:   Section  5,  Fed-        American   manufacturer   may   not 

eral  Trade  Commission  Act.  place  labels  "Made  IN  U.S.A." 

Released:  April  4,  1968.  on  garments  manufactured  in  this 

country  from  imported  cloth. 

The  Commission  has  issued  another  advisory  opinion  among  several 
recently  dealing  with  products  of  foreign  origin  or  containing  significant 
components  originating  in  foreign  countries. 

In  reply  to  a  request,  the  Commission  advised  an  American  manufacturer 
that  he  may  not  place  labels  "Made  in  U.S.A."  on  garments  manufactured 
in  this  country  from  cloth  produced  in  a  foreign  country.  The  Commis- 
sion noted  that  the  cloth  is  a  significant  component  of  the  finished  garment. 
The  Commission  stated  that  "Made  in  U.S.A."  means  made  in  the  United 
States  of  America  completely  and  accordingly  cannot  be  applied  where 
a  significant  component  originated  in  a  foreign  country.  The  Commission 
suggested  that  such  labels  on  the  proposed  garments  might  violate  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act. 

Advisory  Opinion  Digest  No.  236 

Statute  Involved:  Section  5,  Fed-        Disclosure   of   origin   of  imported 

eral  Trade  Commission  Act.  picture  components. 

Released:  April  4,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
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concerning  the  proper  marking  of  the  origin  of  various  imported  picture 
components.  The  opinion  involved  two  specific  factual  situations. 

In  the  first  situation,  the  frame  is  imported  from  one  foreign  country, 
the  picture  is  from  another  and  the  glass,  mat  and  other  finishing  of  the 
product  is  of  U.S.  origin.  Second,  all  of  the  components  are  of  domestic 
origin,  except  the  picture  motif  which  is  imported. 

In  the  absence  of  any  affirmative  representation  that  the  finished  product 
is  made  in  the  United  States,  or  any  representation  that  might  mislead  the 
public  as  to  the  country  of  origin,  the  Commission  expressed  the  opinion 
that,  under  the  facts  as  presented,  the  failure  to  mark  the  origin  of  the  im- 
ported components  in  either  of  the  two  factual  situations  would  not  be 
regarded  by  the  Commission  as  deceptive.  Accordingly,  the  Commission 
ruled  that  no  marking  is  required  on  the  imported  components  beyond 
what  is  imposed  by  the  Bureau  of  Customs. 

Advisory  Opinion  Digest  No.  237 

Statute  Involved:   Section  5,  Fed-        Disclosure  of  origin  on  containers 

era!  Trade  Commission  Act.  of  imported  toy  components. 

Released:  April  30,  1968 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  regard  to  the  question  of  whether  it  is  necessary  to  disclose  the  foreign 
origin  on  the  container  of  various  imported  toys  packaged  therein. 

Under  the  factual  situation  presented  to  it,  the  requesting  party  imports 
plastic  articles  in  bulk  which  are,  whenever  possible,  marked  as  to  their 
foreign  origin.  Moreover,  the  imported  articles  are  repackaged  in  the  United 
States  for  resale,  and  sometimes  domestically  made  components  are  added, 
and  at  other  times  components  from  another  foreign  country  are  also  added. 
The  imported  components  come  principally  from  two  foreign  countries. 
There  is  no  fixed  percentage  of  imported  components  in  each  kit  and  the 
amount  may  vary  as  much  as  l%-75%,  and  only  a  few  of  the  toy  kits 
contain  wholly  imported  components.  The  toys  are  sealed  in  the  container 
and  prospectively  purchasers  cannot  examine  the  goods  prior  to  the  pur- 
chase thereof  in  order  to  be  apprised  of  the  foreign  origin  markings 
thereon. 

Based  upon  its  understanding  of  the  facts  and  because  of  the  special 
circumstances  presented  by  the  product  and  the  packaging  thereof,  the 
Commission  expressed  the  opinion  that  it  would  be  appropriate  to  mark 
the  container  in  substance  as  follows:  "Some  items  or  components  of  items 
are  made  in and " 

(Name   of    foreign    country)  (Name   of    foreign    country) 
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Advisory  Opinion  Digest  No.  238 

Statute  Involved:  Section  7,  Commission  denies  clearance  for 
amended  Clayton  Act.  proposed  merger  of  substantial 

Released:  April 30,  1968.  local  independent  producer  of  a 

food  product  and  a  leading 
national  processor  and  distrib- 
utor of  the  same  product. 

In  an  advisory  opinion  released  recently,  the  Federal  Trade  Commission 
denied  clearance  to  a  substantial  local  independent  producer  of  a  particu- 
lar food  product  to  sell  its  assets  or  capital  stock  to  a  leading  national 
processor  and  distributor  of  the  same  product. 

The  Commission  noted  that,  while  the  two  companies  do  not  sell  their 
product  in  each  other's  markets,  they  appear  to  be  potential  competitors 
of  each  other.  The  national  company  appears  to  rank  as  fourth  largest 
distributor  nationally  of  the  product  involved,  and  first  in  several  cities  with 
very  substantial  shares  of  the  markets.  The  local  company  ranks  second 
among  all  sellers  of  this  food  product  in  one  principal  metropolitan  market, 
first  there  among  the  independents,  and  has  enjoyed  a  substantial  share  of 
the  market  for  many  years.  The  merger  would  be  a  (geographic)  market 
extension  for  the  national  company,  eliminating  each  as  a  potential  competi- 
tor of  the  other  and  removing  the  local  independent  from  competition.  The 
proposed  merger  would  appear  to  violate  Section  7  of  the  Clayton  Act  and 
consequently  the  Commission  must  refuse  to  grant  the  premerger  clearance 
requested. 

Advisory  Opinion  Digest  No.  239 

Statute  Involved :   Section  5,  Fed-        Labeling  of  Mesquite  Chips. 
eral  Trade  Commission  Act;  Sec- 
tion   4,     Fair    Packaging    and 
Labeling  Act. 

Released:  April  30, 1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
to  a  manufacturer  of  mesquite  chips,  a  product  designed  to  flavor  food 
cooked  with  charcoal. 

In  the  advisory  opinion,  the  Commission  dealt  with  two  questions.  The 
first  question  involved  Sec.  5  of  the  FTC  Act  and  the  propriety  of  such 
claims  in  labeling  as  whether  the  product  will  impart  "real  western  barbe- 
que"  flavor  to  food  and  whether  it  may  properly  be  labeled  as  mesquite 
chips.  Second,  under  Sec.  4  of  the  Fair  Packaging  and  Labeling  Act,  is 
it  proper  to  state  the  net  weight  as  "32  OZ.  (2  LBS.) "  if  the  weight  may  vary 
as  much  as  2  ounces  either  way  after  it  is  shipped  into  interstate  commerce. 
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depending  upon  the  presence  or  absences  of  humidity,  and  the  package  in 
fact  contains  32  ounces  when  it  is  packed? 

Passing  upon  the  first  question,  the  Commission  said  that  it  had  no 
objection  to  the  proposed  claims  in  the  labeling  insofar  as  Sec.  5  of  the 
FTC  Act  is  concerned. 

With  respect  to  the  second  question,  the  Commission  ruled  that  the 
proposed  declaration  of  net  weight  complies  with  Sec.  4  of  the  Fair  Pack- 
aging and  Labeling  Act  and  comes  within  the  variations  in  stated  weight 
permitted  under  Sec.  500.22(b)   of  its  regulations.  This  section  permits: 

"Variations  from  the  stated  weight  .  .  .  when  caused  by  customary 
and  ordinary  exposure,  after  the  commodity  is  introduced  into  inter- 
state commerce,  to  conditions  which  normally  occur  in  good  distribution 
practice  and  which  unavoidably  result  in  change  of  weight  or  measure." 

In  arriving  at  this  conclusion,  the  Commission  said  that  it  has  assumed 
that  good  distribution  practices  will  be  followed  in  the  marketing  of  the 
product  which  unavoidably  result  in  the  change  of  weight  in  a  relatively 
small  percentage  of  cases,  and  that  an  overage  is  a  likely  to  occur  as  often 
as  a  loss  in  weight. 

The  Commission's  opinion  also  advised  the  requesting  party  of  certain 
technical  requirements  of  its  regulations,  such  as  the  location  of  the  declara- 
tion of  net  weight,  the  exact  size  of  the  declaration  in  relation  to  the  area 
of  the  principal  display  panel,  and  other  information  relating  to  the  identity 
and  location  of  the  manufacturer  of  the  product. 

Advisory  Opinion  Digest  No.  240 

Statute  Involved:   Section  5,  Fed-        Use  of  symbols  and  names  having 
eral  Trade  Commission  Act.  fur-bearing  animal  connotations 

Released:  April  30,  1968.  in  labeling  textile  fiber  products. 

The  Commission  was  recently  requested  to  render  an  opinion  with  respect 
to  the  labeling  of  textile  fiber  products  manufactured  so  as  to  simulate  a  fur 
or  fur  product. 

The  requesting  party  proposed  to  use  a  word  closely  resembling  the  name 
of  a  fur-bearing  animal,  the  fur  of  which  is  commonly  used  in  the  manufac- 
ture of  garments,  in  association  with  a  pile  fabric  simulating  that  fur. 

In  the  Commission's  view,  the  use  of  the  proposed  term  to  describe  such 
a  fabric  would  be  violative  of  that  part  of  Section  5  of  the  Federal  Trade 
Commission  Act  which  makes  deceptive  acts  or  practices  in  commerce 
unlawful. 
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Advisory  Opinion  Digest  No.  241 

Statute  Involved:  Section,  5,  Fed-         Proposed  sales  promotion  plan  re- 
eral  Trade  Commission  Act.  jected  as  violative  of  Section  5, 

Released:  May  7,  1968.  FTC  Act. 

The  Commission  recently  advised  a  requesting  party  that  violation  of 
Section  5  of  the  Federal  Trade  Commission  Act  would  result  from  the 
adoption  of  a  proposed  sales  promotion  plan  described  in  essence  as  follows : 

A  certain  sum  of  money  would  be  reserved  from  the  proceeds  of  a  sale 
to  a  first  customer.  That  customer,  if  he  wished  to  participate  in  the  sales 
promotion  program,  would  be  paid  up  to  one  quarter  of  the  reserved  sum 
as  commission  on  sales  to  ten  additional  customers.  The  first  customer  would 
also  be  paid  up  to  one  quarter  of  the  reserved  sum  on  sales  made  by  his 
customers  to  yet  another  generation  of  customers  and  so  through  a  fourth 
generation. 

The  tabulation  distributed  to  potential  purchasers  of  the  requesting  party's 
merchandise  showed  that  the  original  participant,  in  theory,  might  benefit 
from  the  efforts  of  1 1,100  sales  persons. 

This  in  the  Commission's  judgment  was  beyond  the  realm  of  possibility. 
The  return  to  any  given  participant  would  unquestionably  be  a  great  deal 
less  than  the  theoretically  achievable  amount  set  forth;  more  often  than  not 
it  would  be  negligible.  The  initial  purchaser  would  not  surely  benefit  beyond 
that  amount,  if  any,  which  he  can  gain  through  his  own  efforts.  Any  further 
amount  which  he  might  receive  would  accrue  to  him  sheerly  through  chance. 

Advisory  Opinion  Digest  No.  242 

Statute  Involved:   Section  5,  Fed-         Necessity  for  disclosing  the  country 

eral  Trade  Commission  Act.  of  origin  of  imported  ink. 

Released:  May  7,  1968. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  regard  to  the  necessity  for  disclosing  the  foreign  origin  of  ink  which 
is  imported  from  Germany.  The  ink  is  imported  in  50  liter  drums  and  resold 
to  the  consumer  in  %  and  2  ounce  bottles. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  this  ink  must  be  disclosed  in  a  clear  and  conspicuous  manner  on  the 
bottles  in  which  it  is  sold  and,  if  the  ink  is  packaged  in  separate  boxes,  on 
the  boxes  themselves  in  such  a  manner  as  to  be  readily  seen  by  prospective 
purchasers.  The  opinion  added  that  neither  directly  nor  indirectly  could 
it  be  implied  that  the  ink  is  manufactured  in  the  United  States. 
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Advisory  Opinion  Digest  No.  243 

Statue     Involved:     Section    2(c),        Receipt  of  discount  in  lieu  of  broker- 
amended  Clayton  Act.  age  by  respondent  wholesale  food 
Released:  May  7,  1968.                               distributor. 

A  wholesale  food  distributor  under  order  for  having  violated  Section 
2(c)  of  the  amended  Clayton  Act  has  been  advised  by  the  Federal  Trade 
Commission  that  if  he  received  or  accepted  a  discount  offered  by  one  of  his 
suppliers  for  rendering  certain  "special  services,"  he  would  be  in  violation 
of  order  entered  against  him. 

The  Commission  noted  that  the  5%  discount  offered  to  the  distributor 
was  equal  to  commissions  normally  paid  by  the  supplier  to  brokers;  the 
services  to  be  rendered  by  the  distributor  were  services  normally  performed 
by  brokers  in  connection  with  sales  to  other  distributors;  other  circum- 
stances and  statements  clearly  indicated  that  both  parties  to  the  transaction 
considered  the  discount  as  compensation  for  elimination  of  brokerage  ex- 
pense, and  the  discount  therefore  amounted  to  an  allowance  in  lieu  of 

brokerage. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Com- 
mission's Rules  of  Practice  (1967) . 

Advisory  Opinion  Digest  No.  244 

Statute  Involved :   Section  5,  Fed-        Disclosure  of  foreign  origin  of  nasal 

eral  Trade  Commission  Act.  cannula  required. 

Released:  May  15, 1968. 

The  Commission  recently  advised  a  requesting  party  that  a  medical  device 
manufactured  in  a  foreign  country  from  domestic  designs  and  made  on 
domestic  machinery  furnished  by  the  U.S.  seller  should  be  marked  clearly 
and  conspicuously  with  the  name  of  the  foreign  country.  The  marking  could 
be  on  the  device  itself  or  on  the  package  but  in  any  event  the  disclosure  must 
be  made  or  attached  with  such  permanence  to  remain  on  the  product  or  con- 
tainer until  bought  by  the  ultimate  purchaser. 

Advisory  Opinion  Digest  No.  245 

Statute  Involved:  Section  5,  Commission  denies  aproval  of  pro- 
amended  Clayton  Act.  posed  joint  venture  corporation 

Released:  May  15, 1968.  composed  of  five  competing  man- 

ufacturers to  bid  on  prime  con- 
tract to  furnish  products  of  uni- 
form specifications. 

The  Commission  recently  issued  an  advisory  opinion  denying  approval  of 
a  proposed  joint  venture  corporation  to  be  composed  of  five  manufacturers  to 
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bid  on  a  large  contract  that  would  require  more  extensive  facilities  than 
possessed  by  any  one  of  them.  The  actual  work  on  the  contract  would  be 
performed  by  the  five  participating  companies  and  by  others  on  a  subcon- 
tract basis.  The  five  are  now  actual  or  potential  competitors. 

In  the  opinion  of  the  Commission,  the  proposed  joint  venture  corporation 
composed  of  competing  companies  would  appear  to  be  illegal  under  federal 
antitrust  laws  as  a  combination  to  fix  prices  in  contract  bids. 

Advisory  Opinion  Digest  No.  246 

Statute  Involved:   Section  5,  Fed-        Publication  by  trade  asociation  of 

eral  Trade  Commission  Act.  recommendation  to  manufactur- 

Released:  May  15, 1968.  ers  of  procedure  for  prepaying 

freight. 

The  Commission  recently  rendered  an  advisory  opinion  informing  a  trade 
association  of  wholesalers  that  it  could  not  give  its  approval  to  a  proposal 
to  conduct  a  study  of  various  policies  for  prepaying  freight  being  used  by 
manufacturers  and  to  publish  the  results  as  a  recommended  procedure  for 
prepaying  freight. 

The  Association  advised  that  a  certain  number  of  manufacturers  who  sell 
to  its  members  have  a  "paid  freight"  policy  whereby  they  will  pay  the  freight, 
on  one  of  a  number  of  bases,  on  orders  above  a  certain  quantity  which  are 
shipped  to  the  members.  Many  manufacturers  do  not  have  such  a  policy. 
Among  those  that  do,  there  are  fifteen  to  twenty  different  procedures  for 
handling  payment,  most  of  which  involve  a  lapse  of  time  of  from  sixty  days 
to  six  months  before  the  wholesaler  can  collect  the  allowance.  The  Associa- 
tion is  interested  in  conducting  a  study  of  these  practices  with  the  ultimate 
view  of  reducing  the  fifteen  or  twenty  procedures  now  in  effect  to  perhaps 
two  or  three  and  also  to  reduce  the  time  period  for  the  recovery  of  the  funds 
to  no  more  than  sixty  days,  thus  eliminating  the  long  period  in  which  capital 
of  the  members  is  tied  up  in  what  is  supposedly  prepaid  freight. 

The  Association  stated  that  these  efforts  are  not  in  any  way  intended  to 
coerce  manufacturers  into  giving  freight  allowances  they  do  not  care  to  give, 
but  are  solely  to  reduce  the  complexity  and  cost  of  doing  business.  It  definitely 
plans  to  publish  the  results  as  a  "recommended  procedure  for  prepaying 
freight,"  but  does  not  plan  any  efforts  to  enforce  this  recommandation  or  to 
put  any  pressure  on  the  manufacturers  to  adopt  the  recommendation  beyond 
the  simple  publication  of  the  results  of  the  study  and  the  recommended 
procedure. 

The  Commission  advised  that  even  though  the  study  and  published  recom- 
mendation may  be  motivated  by  a  purpose  to  remove  evils  affecting  the  in- 
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dustry,  it  appears  to  go  further  than  is  reasonably  necessary  to  accompHsh 
such  result.  Even  if  unaccompanied  by  any  intent  to  force  the  manufacturers 
to  adopt  the  policies  set  forth  in  the  recommendation,  there  is  implicit  in  such 
recommendation  by  the  wholesalers  too  grave  a  danger  that  it  will  serve  as  a 
device  whereby  the  concerted  power  of  the  members  of  the  Association  is 
brought  to  bear  to  coerce  the  manufacturers  to  conform  their  pricing  policies 
to  the  restrictive  standards  of  the  recommendation,  or  at  the  very  least  as  an 
invitation  to  enter  into  agreements  among  themselves  to  do  so.  The  Com- 
mission would,  however,  have  no  objection  to  the  preparation  by  the  Associa- 
tion of  an  objective  study  of  these  practices  for  the  members  of  the  Associa- 
tion provided  the  study  did  not  contain  any  recommendations. 

Advisory  Opinion  Digest  No.  247 

Statute  Involved:   Section  5,  Fed-        Disclosure   of  origin  of  crib  mat- 
eral  Trade  Commission  Act.  tresses,  etc.,  made  in  this  country 

Released :  May  15, 1968.  using  imported  outside  covers. 

The  Commission  was  requested  to  render  an  advisory  opinion  concerning 
the  proper  labeling  as  to  origin  of  crib  mattresses,  play  pen  pads  and  bumpers 
which  will  be  manufactured  in  this  country  using  imported  outside  covers. 
The  manufacturer  advised  that  the  relative  manufacturing  cost  of  the  im- 
ported part  to  the  American  parts  will  be  from  1/5  to  1/7  and  that  a  com- 
parison of  the  cost  of  the  imported  sheeting  to  the  selling  price  will  run  about 
1/7  to  1/12. 

The  opinion  advised  that  in  the  absence  of  any  affirmative  representation 
that  these  products  are  made  in  the  United  States,  or  any  other  representation 
that  might  mislead  the  public  as  to  the  country  of  origin,  the  Commission  is  of 
the  opinion  that,  under  the  facts  as  presented,  the  failure  to  mark  the  origin 
of  these  goods  will  not  be  regarded  by  the  Commission  as  deceptive. 

Advisory  Opinion  Digest  No.  248 

Statute  Involved:   Section  5,  Fed-        Validation  of  guarantee — Time  re- 

eral  Trade  Commission  Act.  quirement. 

Released:  May  15,  1968. 

The  Commission  recently  interpreted  for  a  requesting  party  one  aspect 
of  the  Commission's  Guides  Against  Deceptive  Advertising  of  Guarantees. 
These  Guides,  in  general,  provide  that  any  guarantee  used  in  advertising 
shall  clearly  and  conspicuously  disclose  (a)  the  nature  and  extent  of  the 
guarantee;  (b)  the  manner  in  which  the  guarantor  will  perform;  and  (c) 
the  identity  of  the  guarantor. 
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The  language  proposed  for  the  guarantee  of  a  product  sold  by  mail  was : 
"If  for  any  reason  you  are  not  satisfied  with  your  purchase,  return  it  to  us 
at  once  .  .  .  ."  In  the  Conunission's  view  the  expression  "at  once"  was  too 
vague  and  accordingly  the  proposed  guarantee  did  not  conform  to  the 
Guides. 

The  Commission  approved  the  proposed  guarantee  when  it  was  modified 
to  read :  "If  for  any  reason  you  are  not  satisfied  with  your  purchase,  return 
it  to  us  within  x  days,"  "x"  being  a  number  of  days  certain. 

Advisory  Opinion  Digest  No.  249 

Statute  Involved:   Section  5,  Fed-        Trade   association   code   providing 
eral  Trade  Commission  Act.  that  members  will  not  advertise 

Released:  May  21,  1968.  sales  below  cost. 

The  Commission  recently  rendered  an  advisory  opinion  informing  a 
trade  association  that  there  could  be  no  objection  to  its  proposed  "Guide 
to  Ethical  Advertising  Practices,"  with  the  exception  of  one  provision  relating 
to  advertising  of  sales  below  cost. 

The  Guide  set  forth  a  number  of  prohibitions  of  various  advertising 
practices  which  the  Commission  deemed  to  be  in  accord  with  applicable 
law  and  the  Commission  also  noted  that  the  association  did  not  contemplate 
any  efforts  of  its  own  to  enforce  the  Guide,  but  instead  planned  to  publish 
it  solely  for  the  education  and  guidance  of  the  members.  The  one  provision 
questioned  by  the  Commission  provided  that  since  below  cost  pricing  is 
predicated  on  additional  sales,  members  shall  not  advertise  merchandise  or 
services  or  a  combination  of  both  below  their  total  cost. 

The  opinion  advised  that  while  the  mere  adoption  and  dissemination  of 
this  Guide  by  the  association  may  not  be  considered  the  equivalent  of  an 
agreement  not  to  advertise  below  cost  prices,  still  if  it  had  the  effect  of 
persuading  substantial  numbers  of  the  members  of  the  association  to  refrain 
from  so  advertising,  it  would,  the  opinion  stated,  raise  a  serious  inference 
of  such  an  agreement  and  hence  would  be  of  questionable  propriety  under 
the  antitrust  laws.  Since  sales  below  cost  can  be  a  legitimate  method  of 
competition,  depending  upon  the  circumstances,  any  agreement  among  com- 
petitors to  refrain  from  such  advertising  to  that  extent  restricts  competition. 
Hence,  it  was  stated  that  any  provisions  which  would  have  a  tendency  to 
bring  about  that  result  could  not  meet  with  Commission  approval. 

The  Commission  further  advised  that  this  conclusion  would  not  in  any 
way  be  altered  by  the  existence  of  the  many  state  laws  on  the  subject.  These 
laws  vary  greatly  in  their  coverage  and  application  and,  in  any  event,  would 
not  provide  a  legal  basis  for  an  agreement  among  the  members  of  an  industry 
to  refrain  from  the  practice  in  question. 
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Advisory  Opinion  Digest  No.  250 

Statute  Involved :   Section  5,  Fed-        Formation  of  local  trade  associations 

eral  Trade  Commission  Act.  by  state-wide  trade  association. 

Released:  May  21,  1968. 

In  a  recently  issued  advisory  opinion  disapproving  a  proposal  by  a  state 
trade  association  desiring  to  establish  a  state-wide  network  of  local  clubs 
or  trade  associations  in  the  same  industry  the  Commission  advised  that, 
on  the  basis  of  presented  facts,  it  was  unable  to  determine  with  any  degree 
of  accuracy  their  precise  purpose  and  objectives. 

The  advisory  opinion  pointed  out  that  the  Commission  does  not  generally 
disapprove  the  proposed  formation  of  industry  groups  or  trade  associations 
for  purposes  which  are  not  anticompetitive.  If  the  purpose  for  such  formation 
is  the  dissemination  of  information  on  local  or  state  legislation,  the  improve- 
ment of  individual  businesses,  or  the  establishment  of  sound  accounting  prin- 
ciples and  bookkeeping  practices  or  similar  activity,  the  Commission  would 
voice  no  objection. 

If,  however,  the  purpose  or  effect  of  such  groups  and  their  policies  is  the 
unlawful  suppression  of  competition,  the  promotion  of  unlawful  price  sta- 
bility or  so-called  orderly  marketing  practices,  their  formation  could  not 
be  approved  under  any  circumstances. 

Since  these  latter  effects  would  not  be  inconsistent  with  the  general  state- 
ment of  purpose  submitted  with  the  factual  presentation,  the  Commission 
disapproved  the  proposal  in  its  present  form. 

Advisory  Opinion  Digest  No.  251 

Statute  Involved:   Section  5,  Fed-        Disclosure  of  country  of  origin  of 

eral  Trade  Commission  Act.  imported  fasteners. 

Released:  May  21, 1968. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
with  respect  to  the  necessity  for  disclosing  the  country  of  origin  of  metal 
fasteners  which  will  be  imported  from  Japan.  The  fasteners  will  either  be 
imported  in  bulk  and  repackaged  in  small  cardboard  cartons  in  this  country 
or  will  be  packaged  in  individual  cartons  in  Japan. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  these  fasteners  must  be  disclosed  in  a  clear  and  conspicuous  manner  on 
the  package  in  which  they  are  sold  and  that  neither  directly  nor  indirectly 
could  the  importer  imply  that  they  were  made  in  the  United  States. 
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Advisory  Opinion  Digest  No.  252 

Statute  Involved :    Section  5,  Fed-         Location  of  foreign  origin 

eral  Trade  Commission  Act.  disclosure. 

Released:  May 21,  1968. 

Responding  to  a  request  for  an  advisory  opinion,  the  Commission  said 
today  that  the  disclosure  of  the  foreign  country  of  origin  of  imported  fishing 
reels  must  be  made  in  a  location  where  it  would  be  readily  observed  by 
prospective  purchasers. 

Under  the  factual  situation  presented  to  it  in  the  advisory  opinion,  the 
imported  fishing  reels  are  plainly  marked  as  to  their  specific  foreign  country 
of  origin.  It  is  anticipated,  however,  that  the  reels  will  be  packaged  for 
resale  in  the  United  States  in  a  vinyl  zipper  case  and  then  placed  inside  a 
cardboard  carton.  Information  as  to  the  exact  manner  in  which  the  reels 
will  be  displayed  at  the  point  of  sale  was  not  available. 

The  question  presented  to  the  Commission  was  whether  it  would  be  nec- 
essary to  make  the  foreign  origin  disclosure  of  the  reels  on  the  case  or  the  out- 
side of  the  cardboard  carton,  or  on  both. 

After  pointing  out  that  it  could  not  give  a  specific  answer  as  to  the  exact 
location  of  the  foreign  origin  disclosure  because  it  had  not  been  advised  of 
the  exact  manner  in  which  the  reels  would  be  displayed  at  the  point  of  sale, 
the  Commission  stated : 

"Whenever  an  affirmative  disclosure  of  origin  is  required  in  order 
to  prevent  deception,  the  general  rule  is  that  the  marking  must  be 
legible  and  must  be  placed  in  a  location  where  it  would  be  readily  ob- 
served by  prospective  purchasers  making  a  casual  insp>ection  of  the 
merchandise  prior  to,  and  not  after,  the  purchase  thereof.  This  means, 
of  course,  that  if  the  reels  are  displayed  at  the  point  of  sale  in  a  card- 
board carton,  a  conspicuous  disclosure  would  have  to  be  made  on  the 
outside  of  the  carton.  A  similar  disclosure  would  be  required  on  the 
vinyl  case,  if  the  reels  are  displayed  only  in  the  case.  On  the  other  hand 
it  follows  that  the  disclosure  on  the  reels  would  be  sufficient,  provided 
that  the  reels  are  displayed  at  the  point  of  sale  in  such  a  manner  that 
prospective  purchasers  could  readily  observe  the  disclosure  thereon  prior 
to  the  purchase  of  the  merchandise." 

Advisory  Opinion  Digest  No.  253 

Statute  Involved:  Section  2(a)  and         Extended  credit  terms  for  newly  es- 
2(d),  amended  Clayton  Act.  tablished  stores  in  impoverished 

Released:  May  25,  1968.  urban  areas  approved. 

The  Commission  recently  advised  an  apparel  manufacturer  that  under 

the  circumstances  described  his  proposed  plan  would  not  likely  contravene 

laws  administered  by  the  Commission. 
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The  manufacturer  proposes  to  give  extended  credit  terms  to  one  class  of 
his  customers,  excluding  other  classes.  Those  to  whom  extended  credit  is 
to  be  given  are  described  as  follows : 

( 1 )  the  business  is  a  newly  established  business  located  within  an  urban, 
inner  core,  ghetto-type  area, 

( 2 )  the  proprietor  or  principal  owner  of  the  business  is  a  resident  of  the 
urban,  inner  core,  ghetto-type  area  within  which  the  business  is 
located, 

(3)  in  light  of  its  ownership,  management,  and  location  the  business 
stands  a  reasonable  chance  of  survival. 

To  such  customers  the  following  extended  credit  terms  will  be  offered : 

(1)  one  year's  credit  on  orders  placed  during  the  first  month  of 
operation. 

( 2 )  six  months  credit  on  all  orders  placed  thereafter. 

The  extended  credit  given  is  to  be  limited  to  the  first  five  years  of  a  new 
store's  operations.  It  was  also  proposed  that  such  new  firms  be  given  on  an 
introductory  basis  certain  in-store  and  point-of-sale  advertising  materials, 
not  to  exceed  in  total  value  (i.e.,  cost  to  the  requesting  party),  the  sum  of 
$500. 

.  The  Commission  felt  that  there  would  be  little,  if  any  substantial  competi- 
tion between  the  favored  and  disfavored  customers. 

The  Commission  announced  that  it  would  not,  currently  at  least,  chal- 
lenge the  requesting  party's  proposal. 

The  Commission  noted  further  that  if  changed  circumstances  required 
a  change  in  the  Commission's  present  views,  the  requesting  party  would 
be  given  ample  opportunity,  as  provided  by  the  Commission's  Rules  of 
Practice,  to  modify  or  abandon,  without  penalty,  the  presently  approved 
proposal. 

One  year  subsequent  to  the  initiation  of  this  program  the  requesting 
party  was  requested  to  submit  to  the  Commission  a  report  describing  the 
details  of  the  implementation  of  the  plan  together  with  any  objections  it 
may  have  received. 

Advisory  Opinion  Digest  No.  254 

Statute  Involved:   Section  5,  Fed-        Operating  of  exclusive  check-cash- 

eral  Trade  Commission  Act.  ing  concession  in  retail  stores. 

Released:  May  30, 1968. 

The  Commission  recently  rendered  an  advisory  opinion  to  the  effect  that 
it  would  not  be  illegal  for  a  company  to  operate  a  proposed  check-cashing 
program  pursuant  to  which  it  would  function  as  the  check-cashing  conces- 
sionaire within  subscribing  retail  establishments. 

Under  the  plan  as  presented,  the  company  would  charge  check-cashing 
customers  a  ten  cent  fee  for  all  checks  drawn  for  sums  greater  than  the 
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amount  of  the  purchase  and  would  pay  to  the  subscribing  retailers  a  portion 
of  that  fee  as  consideration  for  the  grant  of  concession  rights.  The  company 
would  assume  the  entire  burden  of  bad-check  risks  and  collection  efforts. 

The  subscribing  retailers  and  their  employees  would  act  as  agents  of  the 
company  by  performing  the  actual  check-cashing  function,  following  pro- 
cedures required  by  the  company  utilizing  the  company's  information 
system.  Money  used  in  cashing  checks  for  sums  greater  than  the  amount 
of  the  purchase  would  be  the  retailers'  money  and  the  retailers  would  deposit 
all  checks  and  fees  collected  by  them  in  their  own  banks.  Out  of  the  fees 
so  collected  and  deposited,  the  subscribers  would  remit  to  the  company 
seven  cents  per  check  cashed,  including  checks  drawn  in  the  amount  of  the 
purchase,  although  no  fee  would  be  charged  the  customer  for  such  checks. 
The  company  would  pay  the  subscriber  the  full  amount  of  all  bad  checks 
and  would  assume  the  function  and  risks  of  attempting  to  collect  on  such 
checks. 

The  subscribing  retailers  would  retain  the  difference  between  the  amount 
paid  the  company  and  the  aggregate  fees  collected  as  their  basic  considera- 
tion for  granting  the  concession  rights  and  could  realize  additional  considera- 
tion from  a  reserve  to  be  maintained  by  the  company.  The  company  would 
run  its  own  credit  check  of  all  applicants  for  and  holders  of  check-cashing 
courtesy  cards,  issue  cards  inscribed  with  the  retailer's  name,  keep  the  credit 
information  up  to  date  and  operate,  using  moneys  and  employees  of  the 
subscriber  and  at  locations  within  subscriber's  outlets,  check-cashing  con- 
cessions which  would  be  furnished  with  on-line  telephone  reports  of  in- 
formation contained  in  the  company's  records. 

The  agreements  to  be  executed  with  the  subscribers  would  give  the  com- 
pany the  exclusive  check-cashing  concession  rights  within  the  stores  for  a 
period  of  twenty-four  months,  subject  to  an  initial  right  of  cancellation 
by  the  subscriber  at  the  end  of  the  first  five  months.  The  only  cost  to  the 
subscriber  in  exercising  this  latter  privilege  would  be  the  loss  of  the  initial  set- 
up charge  paid  upon  installation  of  the  concession  in  the  store.  After  the 
expiration  of  the  twenty-four  months  period,  the  agreements  would  be 
renewable  for  one  year  periods  at  the  option  of  the  parties.  The  company 
also  advised  that  to  its  knowledge  no  one  else  is  presently  engaged  in  operat- 
ing such  check-cashing  concessions. 

The  company  expressed  primary  concern  with  two  legal  issues  created  by 
this  proposed  plan.  The  first  had  to  do  with  whether  the  company's  separate 
agreements  with  subscribers,  each  providing  for  the  collection  of  a  ten 
cent  fee,  would  be  deemed  a  horizontal  price-fixing  conspiracy.  Second,  the 
company  inquired  as  to  whether  the  exclusive  aspect  of  the  agreements  makes 
them  objectionable  under  Section  5  of  the  Federal  Trade  Commission  Act. 

With  respect  to  the  first  question,  the  opinion  advised  that  in  the  Commis- 
sion's view,  based  upon  the  facts  presented,  the  only  price  involved  is  the 


213 

201 

company's  own  price  for  the  service  rendered  and  hence  no  question  of  a  price 
fixing  agreement  should  arise.  With  regard  to  the  second  question,  the  Com- 
mission was  of  the  opinion  that  the  time  periods  involved  in  these  exclusive 
agreements  should  not  result  in  unreasonable  restraints  of  trade  considering 
the  fact  that  this  is  a  small  company  seeking  to  establish  itself  in  a  new  field 
of  endeavor  where  there  are  no  existing  competitors  and  where  a  substantial 
outlay  of  capital  and  the  assumption  of  considerable  risk  will  be  required. 
Hence,  the  Commission  was  influenced  by  the  fact  that  subscribers  have  the 
opportunity  to  terminate  the  arrangement  at  the  end  of  the  first  five  months 
and  again  at  the  expiration  of  the  twenty-four  months  period  and  that 
renewals  will  be  for  one  year  periods  only. 

The  Commission  also  cautioned  that  this  opinion  was  being  rendered  in 
the  light  of  the  competitive  situation  which  now  exists  and  that  in  that  light 
it  could  see  no  objection  to  the  form  of  the  agreements  and  the  proposed  man- 
ner of  implementing  the  program.  The  Commission  could  not,  of  course, 
foresee  in  all  particulars  the  impact  of  this  program  upon  future  competitive 
conditions  which  might  conceivably  require  a  different  view  of  the  exclusive 
provisions  contained  therein. 

Advisory  Opinion  Digest  No.  255 

Statute  Involved:  Section  5,  Fed-        Misrepresentation  as  to  origin  of 
eral  Trade  Commission  Act.  flatware  imported  in  substantial 

Released:   May  30,  1968.  part. 

The  Commission  rendered  an  advisory  opinion  today  in  regard  to  the 
proper  marking  of  the  origin  of  flatware  which  is  imported  in  substantial 
part.  Specifically,  the  following  three  questions  were  ruled  upon  by  the 
Commission. 

First,  can  flatware  which  is  gold  plated  in  the  United  States  be  marketed 
without  disclosing  the  foreign  origin  of  the  imported  stainless  steel  blanks,  if 
it  is  sold  under  a  trade  name  consisting  of  a  company  name  suggesting 
domestic  origin  hyphenated  with  the  word  "American"?  (The  gold  plating 
will  cost  from  30%-50%  of  the  total  cost  of  the  finished  product.) 

Second,  if  the  trade  name  referred  to  above  in  the  first  question  is  not 
used,  will  it  then  be  necessary  to  disclose  the  foreign  origin  of  the  imported 
stainless  steel  blanks? 

Third,  if  a  disclosure  is  required,  must  it  be  stamped  on  the  flatware  itself 
or  can  it  be  placed  on  a  string  tag  attached  to  the  flatware  or  on  the 
container? 

In  response  to  the  first  question,  the  Commission  said  that  the  use  of  the 
proposed  trade  name  would  constitute  an  affirmative  representation,  contrary 
to  fact,  that  the  entire  product  was  made  in  the  United  States.  Since  a  sub- 
stantial portion  originates  in  a  foreign  country,  it  will  then  be  necessary  to 
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clearly  disclose  the  country  of  origin  of  the  imported  stainless  steel  blanks  in 
immediate  connection  with  the  trade  name  wherever  it  is  used,  both  in 
advertising  and  labeling. 

In  response  to  the  second  and  third  questions,  the  Commission  said  that 
disclosure  of  the  origin  of  the  imported  components  would  be  required  even 
though  the  company  elected  not  to  market  the  flatware  under  the  proposed 
trade  name.  The  Commission  also  stated  that  the  disclosure  may  be  made 
on  the  flatware  itself,  or  on  a  string  attached  thereto,  or  on  the  container, 
provided  the  disclosure  is  of  that  degree  of  conspicuity  and  permanency  as 
will  likely  be  observed  by  prospective  purchasers  making  a  casual  inspection 
of  the  merchandise  prior  to,  not  after,  the  purchase  thereof. 

Advisory  Opinion  Digest  No.  256 

Statute  Involved :   Section  5,  Use  of  unqualified  word  "Diamond" 

Federal  Trade  Commission  Act.  to  describe  abrasive  discs  contain- 

Released:  June  11,  1968.  ing  other  materials. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  describing  abrasive  discs  or  laps  containing  dia- 
mond and  other  abrasives  as  "Diamond  Discs." 

The  manufacturer  presently  produces  diamond  coating  laps  which  are  a 
single  layer  of  diamond  held  in  a  plated  nickel  bond  and  uses  only  diamond 
as  the  abrasive.  It  now  plans  to  produce  a  companion  product  line  and  add 
another  abrasive  particle  as  a  filler.  For  example,  it  would  mix  aluminum 
oxide  with  the  diamond,  with  the  ratio  of  diamond  to  aluminum  oxide  being 
as  low  as  one  to  ten  and,  in  any  event,  the  filler  would  be  more  than  50%. 

The  opinion  advised  that  in  the  Commission's  view  such  an  abrasive  disc 
or  lap  could  not  truthfully  be  described  as  simply  a  "Diamond  Disc."  The 
opinion  further  advised  that  nothing  in  the  law  would  prevent  use  of  the  word 
"Diamond"  as  part  of  a  truthful  description  of  the  product,  but  that  if  the 
manufacturer  did  elect  to  use  it,  considering  the  low  percentages  of  diamond 
which  were  contemplated,  it  should  only  be  used  as  a  part  of  a  full  disclosure 
of  all  the  abrasive  materials  used,  including  the  percentages  of  each. 

Advisory  Opinion  Digest  No.  257 

Statute  Involved:   Section  5,  Fed-        Legality  of  trade  association  sug- 

eral  Trade  Commission  Act.  gesting  rental  rate  for  containers 

Released:  June  11,  1968.  in  which  industry  products  are 

sold. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  a  trade  association  suggesting  a  rental  rate  for 
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the  containers  in  which  the  product  of  the  industry  is  sold  if  such  rate  is 
lower  than  the  standard  charge  now  being  made. 

The  members  of  the  association  are  engaged  in  the  sale  of  a  product  in 
returnable  containers  many  times  the  value  of  the  product  itself.  The  prac- 
tice in  the  industry  today  is  to  charge  a  daily  or  monthly  rental  for  the  time 
during  which  the  containers  are  held  beyond  thirty  days.  Some  of  the 
members  would  now  like  to  go  to  a  straight  rental  and  feel  the  best  way  to 
do  this  would  be  through  the  association. 

The  Commission  advised  that  implementation  of  this  proposal  by  the 
association  would  be  likely  to  result  in  a  violation  of  law  without  regard  to 
the  ultimate  rental  set,  whether  higher  or  lower  than  the  existing  rate.  Even 
though  couched  in  the  form  of  a  suggestion,  the  natural  and  probable  result 
of  such  an  action  would,  the  opinion  stated,  be  to  persuade  substantial 
numbers  of  the  members  to  charge  the  rate  suggested,  thus  leaving  an  almost 
inescapable  inference  of  an  agreement  among  competitors  to  charge  a 
common  rate.  Such  an  agreement  would  be  a  clear  restraint  of  trade  under 
existing  law,  the  Commission  added. 

It  was  the  Commission's  opinion  that  the  rental  rates  to  be  charged  by 
the  members  should  be  determined  by  the  natural  forces  of  competition, 
not  by  concerted  activity  on  the  part  of  the  members  acting  through  their 
trade  association  or  otherwise. 

Advisory  Opinion  Digest  No.  258 

Statute    Involved:     Section    2(d),        Promotional  assistance  plan  limited 
amended  Clayton  Act.  in     value      to      percentage      of 

Released:  June  11,  1968.  purchases. 

The  Commission  recently  approved,  with  modifications,  a  proposed  pro- 
motional assistance  plan. 

The  requesting  party  will  be  offering  cooperative  advertising  allowances 
under  the  program  in  question  for  a  limited  period  of  time.  The  dollar  value 
of  the  allowance  offered  is  to  be  measured  at  12%  of  the  dollar  value  of  a 
particular  account's  purchases  for  the  calendar  year  1967.  Certain  new 
accounts  will  also  be  able  to  participate,  if  they  will.  The  12%  limitation 
for  new  accounts  will  be  based  on  an  estimate  of  the  annual  dollar  volume 
of  business  reasonably  to  be  expected  from  such  new  accounts. 

The  offer  specifically  provides  for  an  allowance  of  60  cents  per  unit 
purchased. 

The  requesting  party  will  require  the  following  performance  from  those 
accepting  its  offer : 

1.  The  product  must  be  promoted  with  an  advertised  price  that  is 
below  normal  shelf  price. 
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2.  The  ad  must  be  at  least  3  column  inches. 

3.  The  advertisement  must  run  in  all  paid  circulation  newspapers  nor- 
mally used  by  the  Account,  and  in  no  event  may  those  newspapers 
cover  less  than  75%  of  the  Account's  marketing  area. 

4.  Eligible  advertising  must  be  an  integral  part  of  the  Account's  omni- 
bus advertisement  and  not  set  apart  from  the  regular  advertisement. 

5.  Advertisement  must  run  before  a  specified  date. 

6.  Advertising  placed  under  this  agreement  will  not  be  accepted  as 
performance  under  any  other  cooperative  advertising  program  for 
the  same  period. 

7.  If  the  account  is  unable  to  utilize  newspaper  advertising,  a  repre- 
sentative should  be  contacted  to  arrange  for  an  alternative  propor- 
tionately equal  method  of  performance. 

Proof  of  performance  under  the  offer  will  be  required  from  participants. 

Notwithstanding  the  statement  of  the  requesting  party  that  the  offer  will 
be  made  to  "certain"  new  accounts,  the  Commission  understands  that  the 
offer  will  in  fact  be  made  to  all  entitled  customers.  Furthermore  all  cus- 
tomers who  in  fact  compete  on  the  same  functional  level  will  be  afforded 
an  opportunity  to  participate  whether  they  buy  direct  from  the  requesting 
party  or  through  an  intermediary. 

The  plan  as  above  outlined  was  acceptable  to  the  Commission  provided 
promotional  funds  are  not  disbursed  in  excess  of  the  actual  cost  of  the 
advertising.  Without  such  a  limitation  larger  participants  in  the  promotion, 
buying  in  larger  quantity,  might  enjoy  a  cash  overage  not  available  to  smaller 
competitors  thereby  occasioning  possible  violation  of  Sections  2  (a)  and 
(d)  of  the  amended  Clayton  Act. 

Advisory  Opinion  Digest  No.  259 


Statute  Involved:   Section  7,  Commission    has    no   objection    to 

amended  Clayton  Act.  proposed    merger    to    two    non- 

Released:  June  25,  1968.  competing  quarry  and   building 

materials  companies. 

The  Commission  recently  issued  an  advisory  opinion  telling  applicants  it 
has  no  objection  to  their  proposed  merger. 

According  to  the  information  submitted  in  connection  with  the  applica- 
tion for  an  advisory  opinion,  the  two  companies  do  not  sell  to  the  same 
customers  nor  do  they  sell  in  the  same  geographic  markets  in  their  distribu- 
tion of  certain  building  materials.  Both  companies  are  of  modest  size. 
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Advisory  Opinion  Digest  No.  260 

Statute      Involved :       Section      5,        Term  "X  Grown  Emeralds"  as  de- 
Federal  Trade  Commission  Act.  scriptive  of  synthetic  stones  im- 
Released:  June  25,  1968.                              proper. 

Responding  to  a  request  for  an  advisory  opinion,  the  Commission  an- 
nounced today  it  had  taken  the  position  that  it  would  be  improper  to  use 
the  term  "X  Grown  Emeralds"  as  descriptive  of  synthetic  stones. 

In  expressing  the  opinion  that  the  proposed  phrase  would  not  constitute 
a  proper  disclosure  of  the  nature  of  the  product  and  the  fact  that  it  is  not  a 
natural  stone,  the  Commission  said : 

"This  conclusion  is  based  upon  the  belief  that  most  consumers  would 
probably  ascribe  to  the  word  'grown'  its  more  commonly  accepted 
meaning,  namely,  one  of  natural  growth,  and  thus  conclude,  contrary 
to  fact,  that  the  product  is  a  cultured  stone.  Under  these  circumstances, 
therefore,  the  Commission  is  of  the  opinion  that  use  of  the  proposed 
term  would  not  be  in  compliance  with  Sec.  5  of  the  FTC  Act  because 
the  stones  are  synthetic,  not  cultured." 

Advisory  Opinion  Digest  No.  261 

Statute    Involved:     Section    2(d),        Promotional  assistance  available  to 

Amended  Clayton  Act.  all  customers. 

Released:   July  2,   1968. 

The  Commission  was  requested  to  render  an  advisory  opinion  with  respect 
to  the  legality  of  a  supplier's  proposed  promotional  program  under  an  out- 
standing Commission  order  which,  in  pertinent  part,  prohibits  the  supplier 
from  making  promotional  payments  to  its  customers  in  a  discriminatory 
manner.  According  to  information  provided  by  the  supplier,  all  its  sales 
are  made  to  retailer  customers — distributors  or  other  intermediaries  are  not 
utilized  in  the  distribution  of  the  supplier's  products. 

Under  the  proposed  program  as  set  forth  and  explained  by  the  supplier, 
promotional  allowances  would  be  made  available  to  all  customers  of  the 
supplier  and  could  be  applied  by  the  customers  to  the  costs  incurred  by  them 
in  three  categories  of  advertising  and  promotional  activity:  Point-of-sale 
materials,  cooperative  advertising  in  daily  and  Sunday  newspaper  listed 
in  Standard  Rate  and  Data ;  and  so-called  other  store  promotions,  including 
advertising  in  newspapers  not  listed  in  Standard  Rate  and  Data,  catalog 
and  local  radio  and  T.V.  advertising,  envelope  stuffers,  and  sales  incentive 
programs  and  contests. 

Further,  the  amounts  of  such  allowances  would  be  determined  at  the  rate 
of  7%  of  each  participating  customer's  net  purchases  from  the  supplier  in  a 
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six-month  period,  although  this  figure  could  be  adjusted  within  any  given 
trading  area  (defined  by  Management  Survey  of  Metropolitan  County 
Areas)  as  operating  experience  requires.  In  the  case  of  Standard  Rate  and 
Data  newspapers,  the  allowances  could  be  applied  to  two-thirds  the  cost 
of  such  advertising,  and  for  all  other  forms  of  eligible  advertising  and  promo- 
tional activity,  allowances  could  be  applied  to  the  full  cost  of  the  activity. 
In  all  cases,  and  whether  any  customer  chooses  to  participate  in  any  or 
all  of  said  categories  of  advertising  and  promotional  activity,  the  supplier's 
total  contribution  to  the  customer's  cost  would  be  subject  to  the  7%  of 
purchases  limit.  Allowances  earned  but  not  used  by  any  customer  in  a  six- 
month  period  could  not  be  carried  forward  to  the  following  such  period. 

Regarding  the  point-of-sale  materials,  the  supplier  would  mail  or  deliver 
quantities  of  these  materials  to  all  customers,  and  each  customer  would  be 
advised  in  advance  that  such  point-of-sale  materials  would  be  charged 
against  his  available  promotional  and  advertising  allowances,  unless  re- 
turned to  the  supplier  within  10  (ten)  days  of  receipt,  by  mail  or  delivery 
to  the  supplier's  salesman. 

The  supplier  was  advised  that  the  proposed  promotional  program,  if 
implemented  in  a  non-discriminatory  manner,  would  not  be  in  violation 
of  the  Commission's  order  or  Section  2(d)  of  the  Clayton  Act. 

The  Commission  cautioned  that  its  opinion  was  predicated  upon  the 
supplier's  assurance  that  all  provisions  of  the  proposed  program,  par- 
ticularly that  concerning  the  availability  of  cooperative  advertising  allow- 
ances for  advertising  in  non-Standard  Rate  and  Data  newspapers,  provid- 
ing only  that  such  newspapers  have  verifiable  costs  and  circulation,  and  that 
concerning  the  return  privilege  regarding  point-of-sale  materials  which 
would  be  mailed  or  delivered  to  the  supplier's  customers,  would  be  eflfectively 
communicated  to  all  customers  of  the  supplier. 

The  Commission  further  cautioned  that  a  customer  who  is  located  on  the 
periphery  of  a  particular  trading  area  and  who  competes  in  fact  with 
a  customer  located  within  such  trading  area,  should  be  offered  the  par- 
ticular promotional  plan  available  to  the  customer  within  the  trading  area  so 
as  to  preclude  discrimination  between  customers  competing  in  the  resale 
of  the  supplier's  products. 

N.B.:   Advisory  opinion  issued  under  authority  of  Section  3.61(c)    of  the  Com- 
mission's Rules  of  practice  ( 1 967 ) . 

Advisory  Opinion  Digest  No.  262 

Statute  Involved:   Section  5,  Fed-        Use  of  suggested  list  prices  accom- 

eral  Trade  Commission  Act.  panied  by  disclaimer. 

Released:   July  2,  1968. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  the  propriety  of  an  advertisement  referring  to  a  product  as  "$1.09  size, 
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for  690"  accompanied  by  a  statement  that  "All  regular  prices  are  the  manu- 
facturers' suggested  retail  prices  and  are  furnished  here  to  help  you  identify 
the  size  being  offered  for  sale." 

The  opinion  advised  that  the  answer  to  this  question  depended  wholly 
upon  whether  or  not  the  prices  used  as  the  basis  for  comparison  complied 
with  Guide  III  of  the  Guides  Against  Deceptive  Pricing,  since,  in  the  Com- 
mission's view,  the  use  of  the  phrase  "$1.09  size"  in  the  body  of  the  advertise- 
ment and  the  reference  to  "manufacturers'  suggested  retail  prices"  in  the 
statement  place  the  representation  in  the  category  of  a  trade  area  price  com- 
parison. Therfore,  the  opinion  added,  unless  the  higher  prices  used  do  in  fact 
represent  the  prices  at  which  substantial  sales  are  made  by  the  principal 
retail  outlets  in  the  area,  their  use  would  be  deceptive. 

The  Commission  further  stated  that  it  was  of  the  opinion  that  the  capacity 
of  such  advertisements  to  deceive  would  not  be  relieved  or  removed  by  the 
statement  or  disclaimer  proposed  in  situations  where  the  prices  used  do  not 
meet  the  test  of  the  Guides.  At  best,  such  a  statement  would  simply  render  the 
advertisement  ambiguous  and  leave  it  subject  to  two  interpretations,  one  of 
which  is  false.  It  would  still  leave  substantial  numbers  of  consumers  under 
the  impression  that  the  higher  prices  used  were  in  fact  the  actual  trade  area 
prices  within  the  meaning  of  the  Guides. 

Advisory  Opinion  Digest  No.  263 

Statute    Involved:     Section    2(a),        Price  difference  between  competing 
Amended  Clayton  Act.  "stocking"    and    "non-stocking" 

Released:  July  9,  1968.  dealers. 

The  Commission  rendered  an  advisory  opinion  today  in  which  it  said 
that  it  could  not  give  its  approval  to  a  plan  whereby  manufacturers  would 
give  a  lower  price  to  "stocking"  dealers  who  compete  with  "non-stocking" 
dealers.  The  opinion  was  given  to  a  trade  association  which  represents  manu- 
facturers of  a  household  product. 

As  justification  for  the  variance  in  the  proposed  pricing  schedules,  the 
association  pointed  out  that  "stocking"  dealers  experience  a  higher  cost  of 
doing  business  and  therefore  must  sell  at  higher  prices  than  their  competing 
"non-stocking"  dealers.  It  was  also  contended  that  such  a  price  differential 
would  stimulate  the  purchase  of  the  product  in  question  for  inventory. 

Expressing  the  view  that  it  could  not  give  its  approval  to  such  two  price 
schedules  if  the  "stocking"  and  "non-stocking"  dealers  compete  and  if  the 
pricing  differentials  are  of  sufficient  magnitude  to  adversely  affect  com- 
petition, the  Commission  concluded  that  the  proposed  plan  could  result  in 
illegal  price  discrimination  under  Sec.  2(a)  of  the  Clayton  Act,  as  amended. 
In  its  opinion,  the  Commission  went  on  to  point  out  that  such  price  differ- 
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ences  would  be  illegal  unless  they  could  be  justified  on  the  basis  of  one  of  the 
specific  defenses  provided  in  Sections  2  (a)  and  (b)  of  the  statute. 

"For  example,"  the  Commission  said,  "the  law  permits  price  differences 
which  can  be  justified  by  provable  cost  differences  in  the  manufacture,  sale 
or  delivery  of  such  products  resulting  from  the  differing  methods  or  quanti- 
ties in  which  the  products  are  sold  or  delivered.  Accordingly,  Section  2(a) 
does  not  preclude  prices  reflecting  less  costly  and,  therefore,  more  efficient 
methods  of  distribution  provided  that  the  standards  inherent  in  the  statute's 
cost  justification  proviso  are  met." 

Although  the  party  seeking  the  advisory  opinion  did  not  raise  the  question, 
the  Commission's  opinion  touched  upon  another  point  of  interest  in  this  type 
of  a  situation.  Specifically,  the  Commission  said : 

".  .  .  it  is  conceivable  that  certain  members  may  wish  to  compensate 
their  customers  for  services  which  the  customers  may  render  for  them 
in  connection  with  the  handling  or  resale  of  products  manufactured  by 
such  members.  The  law  provides  a  means  by  which  this  may  be  done, 
but  if  it  is  done,  the  manufacturer  must  comply  the  the  requirements  of 
Section  2(d)  of  the  Act.  This  requirement  is  simply  that  compensation 
for  such  services,  if  made  by  a  manufacturer  to  one  customer,  must  be 
made  available  on  proportionally  equal  terms  to  other  customers  of  that 
manufacturer  who  compete  with  the  favored  customer  in  the  sale  of  the 
manufacturer's  products.  This  means,  among  other  things,  that  any 
plan  or  program,  under  which  the  payments  are  made  must,  if  necessary, 
provide  for  alternative  services  or  facilities  which,  as  a  practical  matter, 
can  be  provided  by  all  competing  customers." 

Concluding  its  opinion,  the  Commission  cautioned  as  follows : 

"It  should  be  noted,  however,  that  payments  by  manufacturers  to 
their  customers  *to  stimulate  the  purchase  of  their  goods  for  inventory,' 
are  not  payments  of  the  type  contemplated  by  Section  2(d).  Such  a 
payment  would  merely  be  a  reduction  in  price  to  induce  the  purchase 
of  the  manufacturer's  goods  and,  if  given  to  some  but  not  all  of  the 
manufacturer's  customers,  might  be  unlawful  price  discrimination 
within  the  meaning  of  Section  2  (a) ." 

Commisisoner  Elman,  dissenting: 

What  is  proposed  here  is  that  manufacturer  members  of  a  trade  association 
will  furnish  compensation,  in  the  form  of  a  lower  price,  to  those  dealers  who 
perform  "stocking"  services.  A  supplier  may  lawfully  compensate  his  cus- 
tomers for  services  which  promote  more  efficient  distribution,  so  long  as  he 
satisfies  the  requirement  of  Section  2(d)  of  the  Clayton  Act  that  such  com- 
pensation be  available  on  a  nondiscriminatory  basis  to  other  competing  cus- 
tomers. The  Commission's  Guides  for  Compliance  with  Sections  2(d)  and 
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(e)  (adopted  May  19,  1960)  indicate  that  the  "services  or  facilities"  covered 
by  the  statute  are  not  limited  to  advertising  and  similar  promotional  activi- 
ties but  also  include  the  furnishing  of  warehouse,  showroom  and  "stocking" 
services  and  facilities.  It  is  also  clear  that  compensation  lawfully  paid  a 
customer  under  Section  2(d)  may,  to  simplify  bookkeeping,  be  expressed 
in  the  form  of  a  discount  from  invoice  price.  In  such  a  case,  if  we  look  at 
substance  rather  than  form,  there  is  neither  a  price  discrimination  nor  prob- 
able injury  to  competition,  the  two  essential  elements  of  a  Section  2(a) 
violation. 

If  the  lower  price  to  dealers  performing  "stocking"  services  is  bona  fide 
compensation  for  the  performance  of  distribution  services  desired  by  the 
manufacturer,  and  is  available  to  all  competing  customers  on  a  nondiscrim- 
inatory basis,  it  is  lawful  under  Section  2(a)  as  well  as  2(d)  of  the  Clayton 
Act.  In  my  view,  the  statute  was  not  intended  to  prevent  a  manufacturer 
from  obtaining  distribution  through  as  many  functionally  distinct  channels 
as  his  business  needs  require.  A  bona  fide  functional  discount  or  allowance 
to  customers,  offered  and  paid  on  a  proportionally  equal  basis  as  compen- 
sation for  warehousing  and  similar  services  rendered  to  the  manufacturer, 
may  increase  efficiency,  decrease  costs,  expand  service  to  the  consumer,  and 
reduce  prices.  Such  non-discriminatory  distribution  methods  promote  compe- 
tition, encourage  innovation,  benefit  the  consuming  public,  and  thus  advance 
the  basic  goals  of  the  antitrust  laws.  To  require  identity  of  treatment  of 
customers  trading  on  different  functional  levels  or  rendering  different  distri- 
bution services  is  to  foster  economic  discrimination — the  very  antithesis  of 
"the  central  purpose  of  §  2(d)  and  the  economic  realities  with  which  its 
framers  were  concerned".  {Federal  Trade  Commission  v.  Fred  Meyer,  Inc., 
390 U.S.  341, 349  (1968).) 

The  Commission  here  imposes  an  unreasonable  and  impossible  burden  on 
suppliers  in  meeting  the  requirement  of  "availability".  It  declares  that  com- 
pensation may  be  given  only  for  services  or  facilities  which  all  competing 
customers  can  provide.  In  other  words,  if  some  of  a  supplier's  customers 
cannot — for  any  reason,  including  their  own  inefficiency — provide  services 
or  facilities  which  a  supplier  needs  to  promote  more  economical  distribution, 
he  is  barred  from  compensating  other  customers  who  are  ready,  willing, 
and  able  to  furnish  such  services  or  facilities.  By  thus  reading  into  the  statute 
something  which  is  not  there,  the  Commission  turns  it  topsy-turvy.  The 
Commission  says,  in  effect,  that  a  manufacturer  may  not  grant  functional 
compensation  to  customers  who  earn  it  by  rendering  services  he  needs,  unless 
he  also  gives  the  same  compensation  to  other  customers  who  do  not  earn  it 
and  render  no  services  at  all.  Here  again,  neither  Congress  nor  the  courts 
can  be  blamed  if,  through  administrative  interpretation,  the  Robinson- 
Patman  Act  is  converted  into  an  anti-competition,  anti-efficiency,  anti- 
consumer  statute. 
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I  agree  with  Commissioner  Nicholson  that  the  time  has  come  for  the 
majority  of  the  Commission  to  reexamine  its  position. 

Commissioner  Nicholson,  dissenting: 

I  would  not  issue  an  advisory  opinion  in  this  matter  since  the  Commission 
does  not  have  sufficient  facts  to  determine  whether  the  applicant's  proposed 
compensation  of  dealers,  who  provide  stocking  services,  is  inimical  to  the 
purposes  of  the  Robinson-Patman  Act. 

The  majority  follows  on  a  long  line  of  Commission  interpretations  under 
which  eligibility  for  functional  discounts  was  solely  related  to  the  functional 
level  of  the  buyer.^  In  all  of  these  cases  it  could  be  said  that  a  seller's  reim- 
bursement of  a  buyer  for  services  also  benefited  him  in  the  resale  of  the 
seller's  product.  However,  whatever  competitive  disadvantage  may  be  ex- 
perienced by  another  buyer's  failure  to  receive  such  compensation  may  be 
due  not  to  a  subterfuge  by  the  seller  to  avoid  the  purposes  of  the  Robinson- 
Patman  Act  but  merely  to  the  unpaid  buyer's  reluctance  to  innovate,  to 
attempt  marketing  efficiencies,  to  engage  in  business  risks,  or  to  move  with 
the  times. 

In  none  of  these  cases  did  the  Commission  carefully  consider  that  its 
failure  to  permit  compensation  of  the  buyer  for  particular  functions  as  a 
purchaser  might  hamper  competition  and  efficiency  in  marketing,  nor  did 
it  consider  the  possibility  that  its  sole  concern  with  the  resale  functional 
level  of  the  buyer  "compels  affirmative  discrimination  against  a  substantial 
class  of  distributors,  and  hence  serves  as  a  penalty  on  integration."  ^  In  none 
of  these  matters  did  the  Commission  fully  recognize  that  while,  at  one  time, 
distinctions  between  the  various  distribution  levels  in  American  marketing 
had  been  clear-cut  and  the  duties  assigned  to  each  level  were  rigidly  defined, 
modern-day  consumer  needs  and  business  response  to  such  needs  have 
resulted  in  a  "proliferation  of  modern  marketing  units  [which]  defies  neat 
nomenclature  and  descriptive  labels."  ^ 

The  majority  assumes  that  the  proposed  discount  will  amount  to  a  violation 
of  law.  Commissioner  Elman  is  certain  that  it  will  not.  I  will  not  make  either 
assumption.  We  lack  the  facts  necessary  to  make  the  analysis  suggested 
above — an  analysis  so  necessary  to  the  proper  application  of  a  statute  not 
meant  to  "penalize,  shackle,  or  discourage  efficiency,  or  to  reward 
inefficiency."  ^ 

1  See  e.g.,  Agricultural  Laboratories,  Inc.,  26  F.T.C.  296  (1933)  ;  Albert  L.  Whiting, 
26  F.T.C.  312  (1938)  ;  General  Foods  Corp.,  52  F.T.C.  798  (1956)  ;  Mueller  Co.  v.  F.T.C, 
323  F.  2d  44  (7th  Cir.  1963)  ;  National  Parts  Warehouse  v.  F.T.C,  346  F.  2d  311  (7th 
Cir.  1965)  ;  Monroe  Auto  Equipment  v.  F.T.C,  347  F  2d  401  (7th  Qr.  1965)  ;  Purolator 
Products,  Inc.  v.  F.T.C.  352  F.  2d  874  (7th  Cir.  1965). 

'  Report  of  the  Attorney  General's  National  Committee  to  Study  the  Antitrust  Laws, 
207  (1955). 

» Id.,  at  204. 

*  H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  3  (1936). 
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Advisory  Opinion  Digest  No.  264 

Statute    Involved:     Section    2(a),        Special  discount  grant  for  stocking, 

Amended  Clayton  Act.  quantity  orders  and  cumulative 

Released:  July 9j  1968.  purchases. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
to  a  manufacturer  of  food  serving  equipment  which  involved  a  proposal 
to  use  stocking,  quantity  and  cumulative  price  discounts. 

Under  the  first  category,  a  discount  of  50%  and  15%  would  be  given  to 
stocking  dealers  who  continually  order  in  large  quantities  and  maintain 
a  regular  stock  of  the  product  in  question  for  local  delivery  to  restaurants, 
hospitals,  etc. 

The  second  category  involves  the  following  quantity  discount  schedule  to 

dealers  based  upon  each  order : 

Amount  purchased:  Discount,  percent 

1-11    dozen 50 

11-24    dozen 50  and  5 

25  and  more  dozen 50  and   10 

Each  dealer  will  receive  the  following  additional  cumulative  volume  dis- 
count at  the  end  of  each  year  based  upon  the  total  dollar  volume  of  pur- 
chases for  that  year : 
Amount  purchased:  Discount,  percent 

$l-$3,499    0 

$3,500-$5,999   1 

$6,000-$8,499 2 

$8,500-$  10,499    3 

$11,000-$  14,999 4 

$15,000-Up 5 

Stocking  dealers  will  be  in  competition  with  nonstocking  dealers  and  non- 
stocking  dealers  will  also  compete  with  each  other.  Under  the  terms  of  the 
proposed  pricing  schedules,  stocking  dealers  could  get  a  price  advantage  of 
as  much  as  15%  over  nonstocking  dealers,  and  nonstocking  dealers  could 
also  receive  up  to  a  15%  price  advantage  over  their  nonstocking  competitors. 
After  making  a  brief  explanation  of  the  requirements  of  Sec.  2(a)  of  the 
amended  Clayton  Act,  the  Commission  advised  the  requesting  party  as 
follows : 

"it  is,  of  course,  impossible  to  reach  a  definitive  conclusion  as  to  the 
economic  impact  of  such  a  pricing  proposal  without  an  investigation. 
However,  the  Commission  has  given  your  request  careful  consideration, 
and  it  has  concluded  that  it  cannot  give  its  approval  to  the  proposal 
because  it  believes  that  the  necessary  ingredients  are  present  from  which 
it  can  reasonably  infer  that  such  a  proposal  would  likely  result  in  the 
anticompetitive  effects  proscribed  by  the  statute.  A  pricing  schedule 
which  results  in  a  price  advantage  of  as  much  as  15%  under  the  facts 
outlined  in  this  case  would  therefore  probably  be  illegal,  unless  it  can 
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be  justified  by  provable  cost  differences  in  the  manufacture,  sale  or 
delivery  of  such  products  or  unless  the  lower  price  is  made  in  good  faith 
to  meet  an  equally  low  price  of  a  competitor." 
Commissioners  Elman  and  Nicholson  dissent  from  that  part  of  the  Ad- 
visory Opinion  relating  to  discounts  for  stocking  dealers. 

Advisory  Opinion  Digest  No.  265 

Statute  Involved:   Section  5,  Fed-        Deodorant  spray  represented  as  a 

eral  Trade  Commission  Act.  drug. 

Released:  July  9, 1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
to  a  manufacturer  of  a  personal  deodorant  spray  concerning  the  legality  of 
some  proposed  advertising. 

Specifically,  the  Commission  advised  the  requesting  party  that  the  product 
was  not  a  drug  but  a  cosmetic,  nor  had  it  been  cleared,  approved  or  endorsed 
by  the  Food  and  Drug  Administration.  Therefore,  any  claims  which  repre- 
sent the  product  as  a  drug,  or  that  it  has  been  cleared,  approved  or  endorsed 
by  the  government  agency  in  question  would  be  improper. 

Based  upon  all  the  facts  and  scientific  information  available  to  it,  the 
Commission  also  advised  the  requesting  party  that  any  advertising  repre- 
sentations which  go  beyond  the  claim  that  the  product  inhibits  the  growth 
of  body  odor  causing  bacteria  would  violate  Sections  5  and  12  of  the  FTC 
Act. 

Finally,  the  Commission  stated  that,  as  a  general  rule,  it  would  be  inclined 
to  question  the  use  of  any  claim  that  a  product  is  "new"  for  a  period  of  time 
longer  than  six  months. 

Advisory  Opinion  Digest  No.  266 

Statute  Involved :   Section  5,  Fed-        Magazine  sponsored  contest  open  to 

eral  Trade  Commission  Act.  readers. 

Released:  July  17,  1968. 

The  Commission  recently  rendered  an  advisory  opinion  advising  a  maga- 
zine publisher  that  there  would  be  no  objection  to  a  proposal  to  give  pur- 
chasers or  readers  the  opportunity  to  participate  in  a  contest  to  win  a  house 
if  implemented  in  the  manner  outlined  below. 

The  plan  as  presented  was  to  give  the  reader,  whether  a  purchaser  or  not, 
the  opportunity  to  participate  in  a  competitive  contest  to  win  a  house.  The 
contestant  was  to  send  in  a  numbered  coupon  clipped  from  the  magazine 
with  a  written  answer  of  fifty  words  or  less  to  a  question  as,  for  example, 
"Why  do  I  believe  in  democracy?"  The  answer  was  to  be  judged  by  an  in- 
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dependent  panel,  with  the  best  essay  being  declared  the  winner.  The  contest 
was  to  take  place  every  tliree  months,  at  a  prefixed  date,  in  a  public  com- 
munity event.  The  purpose  of  the  number  was  to  identify  the  contestant, 
with  the  judges  knowing  only  the  numbers  of  the  participants  and  not  their 
names. 

Advisory  Opinion  Digest  No.  267 

Statute  Involved:   Section  5,  Tourmaline  described  in  advertis- 

Federal  Trade  Commission  Act.  ing     as     "Emerald     Green"     or 

Released:  July  17,  1968.  "Precious". 

The  Conmiission  was  recently  requested  to  render  an  advisory  opinion  as 
to  the  legality  of  describing  green  tourmaline  as  "Emerald  Green  Tourma- 
line" or  as  "Precious  Tourmaline."  The  stone  involved  in  the  request  was 
said  to  contain  chromiimi,  the  same  coloring  agent  which  produces  emerald 
when  it  occurs  in  beryl,  and  the  stone  resembled  emerald  in  appearance. 

The  Commission  advised  that  it  was  of  the  opinion  that  the  words  "em- 
erald" and  "precious"  may  not  be  used  in  connection  with  the  word  "tour- 
maline" to  describe  the  stone  in  question. 

Advisory  Opinion  Digest  No.  268 

Statute  Involved :   Section  5,  Trade  association  code  of  ethics  de- 

Federal  Trade  Commission  Act.  signed  to  discourage  or  prohibit 

Released:   July  17, 1968.  price  advertising. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  which  it  stated  that  a  joint  agreement  among  competitors  to  refrain  from 
price  advertising  would  constitute  a  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

The  request  which  prompted  the  Commission's  opinion  stemmed  from  a 

proposal  to  use  the  following  language  in  an  association's  standards  of  ethics : 

"Advertising  of  rates  or  comparison  of  competitor's  rates  or  charges, 

is  prohibited  on  the  basis  that  such  advertising  demeans  the  profession." 

The  present  code  now  in  effect  uses  the  word  "discouraged"  in  lieu  of  the 

word  "prohibited." 

In  ruling  that  such  a  provision  would  be  illegal,  the  Commission  said : 

".  .  .  since  price  diflference  and  price  comparison  may  be  valuable 
stimulants  to  competition,  any  agreement  to  suppress  the  advertising  of 
the  two  would  constitute  an  agreement  in  restraint  of  trade  violative  of 
Section  5  of  the  Federal  Trade  Commission  Act. 

"Moreover,  as  to  the  present  use  of  the  word  'discouraged'  in  the  code 
now  in  effect,  you  are  informed  that  any  agreement  to  'discourage' 
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advertising  of  rates  or  rate  comparison  would  also  be  in  restraint  of 
trade  and  violative  of  Section  5  of  the  Federal  Trade  Commission  Act. 
The  Commission  is  aware  that  you  have  not  requested  this  advice,  and 
indeed  under  the  Commission's  Rules  an  advisory  opinion  is  usually 
considered  inappropriate  because  the  practice  is  one  which  is  already 
engaged  in;  however,  since  your  adoption  of  this  rule  has  come  to  the 
attention  of  the  Commission,  the  Commission  would  be  remiss  in  not 
suggesting  its  discontinuance." 

Advisory  Opinion  Digest  No.  269 

Statute  Involved:   Section  2(d),  Pooling  of  promotional  allowances 

Amended  Clayton  Act.  by  retailers  for  joint  advertising 

Released:  July  17,  1968.  purposes. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
concerning  the  legality  of  a  proposal  by  a  group  of  independent  retailers  to 
pool  the  advertising  allowances  due  the  members  for  purposes  of  joint 
advertising. 

Under  the  proposal,  all  money  earned  by  the  members  under  the  suppliers' 
cooperative  advertising  programs  would  be  assigned  to  the  group  in  a  col- 
lective advertising  effort  for  the  suppliers.  Each  supplier  would  receive,  on 
the  basis  of  the  amount  of  money  earned  from  him  by  all  members  of  the 
group,  radio  advertising  through  the  medium  of  three  minute  programs, 
each  of  which  would  have  one  minute  of  time  available  for  the  suppliers' 
commercial  messages.  The  content  of  the  one  minute  commercial  would  be 
governed  by  the  suppliers  themselves  and  would  not  be  connected  in  any 
way  with  the  retailers'  advertising. 

As  part  of  the  proposal,  for  each  program  a  supplier  receives  the  retailers 
would  receive  broadcast  time  on  the  same  stations  for  their  message,  which 
would  be  institutional  in  nature  and  would  extol  the  advantages  of  dealing 
with  independent  retailers.  Under  this  type  of  advertising  program,  it 
would  not  be  possible  to  mention  individual  dealers  nor  will  prices  be 
mentioned  in  such  advertising. 

The  opinion  advised  that  the  Commission  could  see  no  objection  to  the 
proposal  on  the  understanding  that  the  fund  used  by  or  on  behalf  of  the 
participating  group  to  purchase  advertising  space  will  consist  only  of  the 
aggregate  of  advertising  allowances  properly  available  to  the  members  in- 
dividually under  the  terms  of  Section  2(d)  of  the  Clayton  Act,  as  amended 
by  the  Robinson-Patman  Act.  In  brief,  that  Section  prohibits  the  payment  by 
sellers  of  allowances  to  some  customers  which  are  not  made  available  on 
proportionally  equal  terms  to  all  competing  customers.  In  this  connection, 
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the  opinion  further  advised  that  it  would  be  unlawful  if  the  combined  power 
of  the  group  was  used  to  induce  from  the  suppliers  allowances  greater  than 
those  to  which  the  individual  members  were  entitled  under  this  Section. 

Advisory  Opinion  Digest  No.  270 

Statute  Involved:   Section  5,  Fed-        Origin  disclosure  on  skis  imported 
eral  Trade  Commission  Act.  in  raw  and  finished  domestically. 

Released:  July  17,  1968. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  the  marking  requirements  applicable  to  a  ski  which  is  imported  from 
abroad  in  an  unfinished  state  and  which  would  have  to  have  the  decal  and 
the  top  finish  applied  in  this  country,  as  well  as  the  final  process  for  finishing 
the  bottom  or  the  running  surface. 

The  opinion  advised  that  in  the  Commission's  view  it  will  be  necessary  to 
disclose  the  country  of  origin  of  this  ski  in  a  clear  and  conspicuous  manner 
to  prospective  purchasers  at  the  point  of  sale. 

Advisory  Opinion  Digest  No.  271 

Statute  Involved :   Section  5,  Fed-         Plan  to  penalize  competitors  who  do 
eral  Trade  Commission  Act.  not  offer  free  design  services  to 

Released:  August  17, 1968.  customers. 

The  Commission  recently  advised  a  requesting  party  that  his  proposal,  if 
adopted,  would  violate  Section  5  of  the  Federal  Trade  Commission  Act. 

The  plan  and  its  background  were  described  as  follows : 

It  is  customary  in  the  specified  market  for  sellers  of  components  furnished 
by  a  single  supplier  to  offer  free  design  services  to  architects  and  engineers 
engaged  in  planning  new  construction. 

When  the  contracts  are  let,  however,  that  seller  of  components  who  has 
provided  the  free  design  services  is  not  always  the  successful  bidder. 

It  was  proposed,  therefore,  that  the  supplier  contract  and  agree  with  all 
whom  he  supplies  that  a  money  penalty  be  imposed  on  any  successful  bidder 
who  had  not  provided  the  free  design  services.  The  prescribed  penalty  would 
be  paid  over  to  that  unsuccessful  bidder  who  in  fact  provided  free  design  serv- 
ices, failing  which  the  supplier  might  at  his  option,  cut  the  oflfending 
bidder  off. 

The  Commission  noted  that  any  direct,  or  indirect,  agreement  between 
competitors  which  interferes  with  the  free  establishment  of  a  market  price 
whether  that  price  be  expressed  in  money,  service,  or  in  any  other  manner, 
is  unlawful. 
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Advisory  Opinion  Digest  No.  272 

Statute  Involved:    Section  5,  Fed-        Sales  promotion  plan  approved  so 

eral  Trade  Commission  Act.  long  as  offered  savings  are  real. 

Released:  August  17,  1968. 

The  Commission  recently  approved  a  proposed  sales  promotion  plan  de- 
scribed as  follows : 

The  requesting  party  proposes  to  offer  major  oil  companies  its  services  in 
the  promotion  of  the  retail  sale  of  gasoline.  Participating  gasoline  stations 
w^ill  be  provided  with  3x4  cards  picturing  some  product,  most  probably  a 
nationally  advertised  appliance.  These  cards  will  be  distributed  gratis  to  those 
who  wish  to  have  them.  No  purchase  of  any  kind  will  be  required. 

The  appliance  pictured  on  the  card  will  be  offered  for  sale  at  a  price  sub- 
stantially less  than  the  price  at  which  it  is  ordinarily  available  through  cus- 
tomary retail  outlets.  The  holder  of  the  card  may  obtain  the  appliance  by 
sending  the  card  with  remittance  to  a  designated  Post  Office  box.  HQs  pur- 
chase will  be  mailed  to  him.  A  purchase  may  be  made  without  a  card  if  re- 
mittance is  accompanied  either  by  a  fascimile  of  the  appliance  or  a  word 
description  thereof. 

The  plan  was  approved  on  the  assumption  that  the  offered  savings  would 
in  fact  be  available  as  prescribed  in  the  Commission's  Guides  Against 
Deceptive  Pricing. 

Advisory  Opinion  Digest  No.  273 

Statute  Involved:   Section  5,  Fed-        Repair  shop  trade  association  pub- 
eral Trade  Commission  Act.  lication  of  resale  price  schedule 
Released:  August  17,  1968.  for  materials. 

The  Commission  recently  rendered  an  advisory  opinion  advising  a  trade 
association  of  independent  shops  engaged  in  rendering  repair  service  that  its 
proposal  to  disseminate  a  suggested  resale  price  schedule  for  materials  used 
would  be  likely  to  result  in  a  violation  of  law. 

The  schedule  in  question  consisted  of  tv/o  tables,  one  of  which  gave  the 
shop  owner  a  quick  reference  to  suggested  resale  prices  for  materials  and 
the  other  of  which  gave  him  an  explanation  of  the  total  by  itemization  of 
each  resaleable  product.  The  schedule  explained  that  after  hours  of  study  it 
was  found  that  computing  labor  and  materials  charges  by  allowing  a  price 
for  each  hour  of  labor  was  very  unfair  to  the  shops  and  far  below  their  cost 
of  materials.  Hence  the  schedule  gave  the  shop  a  quick  method  of  comput- 
ing the  price  of  materials  to  which  would  be  added  the  cost  of  labor. 

The  Commission  advised  that  implementation  of  this  proposal  by  the 
association  would  be  likely  to  result  in  a  violation  of  law.  Even  though 
couched  in  the  form  of  a  suggestion,  the  natural  and  probable  result  of  such 
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an  action  by  the  association  would  be  to  persuade  substantial  numbers  of 
the  members  to  charge  the  prices  suggested,  thus  leaving  an  almost  inescap- 
able inference  of  an  agreement  among  competitors  to  charge  a  uniform  price 
for  materials.  Such  an  agreement,  the  Commission  stated,  would  be  a  clear 
restraint  of  trade  under  existing  law. 

It  was  the  opinion  of  the  Commission  that  the  prices  charged  by  the 
members  for  materials  should  be  determined  by  the  natural  forces  of  com- 
petition, not  by  concerted  activity  on  the  part  of  the  members  acting  through 
their  trade  association  or  otherwise. 

Advisory  Opinion  Digest  No.  274 

Statute    Involved:     Section    2(a),         Merchandising  plan  to  offer  smaller 
amended  Clayton  Act.  volume   customers   reduced   dis- 

Released:  August  17,  1968.  counts. 

The  Commission  recently  rendered  an  advisory  opinion  in  which  a  dis- 
tributor of  leather  specialty  goods  was  informed  that  a  proposed  merchan- 
dising plan  under  which  those  customers  whole  annual  purchase  volume  is 
less  than  an  arbitrary  and  fixed  amount  would  be  granted  a  smaller  discount 
than  would  be  granted  those  whose  purchases  exceed  such  amount  cannot  be 
approved  because  it  appears  on  its  face  to  violate  Section  2(a)  of  the 
amended  Clayton  Act  if  it  were  put  into  operation. 

The  proposed  merchandising  program  will  continue  the  current  discount 
of  50%  off  list  to  those  whose  annual  purchase  volume  exceeds  $250.  All 
other  accounts  will  be  granted  40%  discount  on  orders  of  less  than  $200  list 
and  50%  discount  on  orders  over  this  amount  until  their  cumulative  pur- 
chase volume  reaches  $500  list  at  which  time  each  will  receive  a  retroactive 
rebate  adjustment  on  past  purchases  and  the  current  discount  on  subsequent 
purchases.  A  service  charge  of  $2  is  to  be  charged  on  orders  of  less  than  $20 
net. 

The  Commission  further  pointed  out  that  price  discriminations  to  cus- 
tomers who  in  fact  compete  with  each  other  in  the  resale  of  commodities  of 
like  grade  and  quality  would  violate  Section  2(a)  of  the  amended  Clayton 
Act  unless  cost  justified  or  unless  the  lower  price  is  a  good  faith  meeting  of 
a  competitor's  equally  low  price. 

Advisory  Opinion  Digest  No.  275 

Statute  Involved :   Section  5,  Fed-         Origin  disclosure  of  imported  watch 
eral  Trade  Commission  Act.  band  parts  assembled  in  the  Vir- 

Released:  August  17,  1968.  gin  Islands. 

The  Commission  was  requested  to  furnish  an  advisory  opinion  as  to  the 
necessity  for  disclosing  the  country  or  origin  of  watch  bands  which  will  be 
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assembled  in  the  Virgin  Islands  wholly  from  parts  imported  from  Hong 
Kong. 

The  opinion  advised  that  in  the  Commission's  view  the  country  of  origin 
of  these  watch  bands  must  be  disclosed  in  a  clear  and  conspicuous  manner 
either  on  the  bands  themselves  or  on  the  packages  in  which  they  are  sold. 

Advisory  Opinion  Digest  No.  276 

Statute  Involved:   Section  5,  Fed-         Disclosure  of  foreign  assembly  of 
eral  Trade  Commission  Act.  product  made  of  domestic  corn- 

Released:  August  23,  1968.  ponents  (90%)  unnecessary. 

The  Commission  recently  advised  a  requesting  party  that  in  the  absence 
of  facts  indicating  actual  deception  disclosure  of  the  foreign  assembly  of  a 
product  made  of  domestic  components  would  not  be  required. 

The  domestic  components  accounted  for  approximately  90%  of  the  manu- 
facturing cost  of  the  finished  product;  foreign  assembly  accounted  for  ap- 
proximately 10%  of  the  cost  of  the  finished  product. 

Advisory  Opinion  Digest  No.  277 

Statute  Involved :  Section  5,  Fed-         Consumer  saving  plan  organized  by 

eral  Trade  Commission  Act.  local  merchants. 

Released:  August  23,  1968. 

The  Commission  was  recently  requested  to  render  an  advisory  opinion 
as  to  the  legality  of  a  proposed  method  of  organizing  and  operating  a  con- 
sumers savings  group. 

Under  the  facts  as  presented,  certain  select  merchants  in  a  town  would 
agree  to  give  designated  cash  savings  to  the  members  of  the  group  upon 
the  purchase  of  merchandise  for  cash,  which  would  be  a  percentage  of  the 
purchase  price.  This  savings  would  not  be  paid  directly  to  the  consumer 
at  the  time  of  purchase,  but  would  be  remitted  to  the  group  and  held  in 
reserve  to  be  disbursed  on  a  cyclical  basis.  The  group  would  retain  no  por- 
tion of  the  member's  savings,  but  would  earn  its  profits  solely  from  the  fee 
charged  for  the  consumer's  membership  in  the  group  and  from  interest 
earned  on  the  funds  while  they  were  being  held  for  the  consumers. 

The  Commission  advised  that  it  could  see  no  objection  to  the  operation  of 
the  group  in  the  manner  stated  provided  the  purchase  prices  to  be  charged 
the  consumer  on  which  his  percentage  savings  were  to  be  computed  were 
in  fact  the  retailers'  own  former  prices  for  the  articles  sold  within  the 
meaning  of  Guide  I  of  the  Guides  Against  Deceptive  Pricing.  In  the  Com- 
mission's view,  the  entire  proposal  was  based  on  an  assurance  to  consumers 
that  they  would  save  a  stated  percentage  of  the  purchase  prices  actually 
paid  and  that  those  prices  would  be  the  regular  prices  customarily  charged 
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by  the  retailers  or  the  prices  at  which  the  articles  were  openly  and  actively 
offered  for  sale  in  good  faith  for  a  reasonably  substantial  period  of  time 
in  the  recent,  regular  course  of  business. 

Advisory  Opinion  Digest  No.  278 

Statute  Involved:   Section  5,  Fed-        Franchise  agreement  for  chain  of 

eral  Trade  Commission  Act.  pizza  carry-out  shops. 

Released:  August  23,  1968. 

The  Commission  recently  issued  an  advisory  opinion  approving  a  pro- 
posed franchise  agreement  between  a  trademark-trade  name  owner  and 
individual   operators   of   pizza   and    sandwich  restaurant-carry-out    shops. 

Some  of  the  important  provisions  of  the  agreement  are  the  following: 

1.  Either  the  licensee  or  the  licensor  may  submit  to  arbitration  any 
question  concerning  agreement  termination  rights  and  obligations, 
including  return  to  the  licensee  of  all  or  any  portion  of  the  initial 
fee. 

2.  Licensor  must  make  available  for  sale  to  licensee  the  foods,  paper 
products  and  supplies  necessary  for  conducting  the  business  but 
licensee  is  not  required  to  purchase  them  from  licensor. 

3.  Licensor  will  prepare  and  place  advertising  directed  to  ultimate 
consumers  in  the  general  area  of  licensee's  shop;  licensee  will 
provide  the  funds  for  such  advertising;  licensor  will  give  licensee 
a  quarterly  accounting  of  the  use  of  such  funds. 

4.  Licensor  may  direct  information  other  than  price  to  go  into  signs 
and  advertising. 

5.  The  food  sold  and  service  provided  must  meet  standards  of  quality 
set  by  licensor. 

6.  Licensee  is  not  to  operate  a  similar  business  for  2  years  after  termi- 
nation of  the  agreement  within  2  miles  of  his  former  shop. 

Advisory  Opinion  Digest  No.  279 

Statute      Involved:       Section      7,        Acquisition  of  financially  troubled 
Amended  Clayton  Act.  grain    elevators    by    agricultural 

Released:  August  27, 1968.  cooperative. 

The  Commission  recently  issued  an  advisory  opinion  to  agricultural 
cooperative  applicants  who  wish  to  acquire  several  country  elevators  of  a 
financially-troubled  direct  competitor. 

The  applicants  are  a  statewide  federated  agricultural  association  and  affil- 
iated local  farmer  cooperatives.  Applicants,  and  the  company  with  the 
operating  plants  sought  to  be  acquired,  purchase  farm  products  from  growers 
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and  resell  the  partially  processed  products  to  further  processors,  canners 
and  other  intermediate  distributors.  The  state  organization  offers  to  help 
the  financially-troubed  company  by  furnishing  technical  assistance  on  a 
contract  basis  in  the  farm  supply  and  commodity  marketing  area  to  help 
the  company  in  continuing  to  be  an  important  factor  in  a  particular 
industry.  Individual  market  shares  of  the  cooperatives  are  reported  to  be 
small. 

The  Commission  advised  the  applicants  it  has  no  objection  to  the  proposed 
acquisition  of  some  of  the  assets  of  the  financially-troubled  competitor. 

Advisory  Opinion  Digest  No.  280 

Statue      Involved:       Section      7,        Acquisition  of  direct  competitor  in 

Amended  Clayton  Act.  dried  food  industry. 

Released:  August  27,  1968. 

The  Commission  recently  issued  an  advisory  opinion  to  an  applicant 
•who  sought  premerger  clearance  to  acquire  a  number  of  operating  plants 
of  a  direct  competitor. 

According  to  the  information  submitted  by  the  applicant,  both  companies 
purchase  an  agricultural  product  from  growers  and  resell  the  partially  pro- 
cessed product  to  further  processors  and  canners.  Both  companies  appear 
to  be  among  the  top  four  firms  in  the  market  and  to  have  substantial  shares 
of  the  market. 

The  Commissions  expressed  the  opinion  that  it  cannot  approve  the  pro- 
posed acquisition  because  such  an  acquisition  may  substantially  increase 
applicant's  market  power  and  thereby  tend  to  produce  anticompetitive 
effects  in  violation  of  the  Clayton  Act,  as  amended. 

Advisory  Opinion  Digest  No.  281 

Statute  Involved :   Section  5,  Fed-  Trade  association  plan  to  secure  uni- 

eral  Trade  Commission  Act,  and  form    discounts    from    suppliers, 

Section  2(f),  Amended  Clayton  and  establish  uniform  clearance 

Act.  sales    and    alteration    costs    for 

Released:  August  27,  1968.  retailers. 

The  Commission  recently  rendered  an  advisory  opinion  to  a  trade  asso- 
ciation of  clothing  retailers  that  its  proposal  to  hold  discussions,  conduct 
studies  and  make  recommendations  to  its  members  and  their  suppliers  with 
respect  to  three  problems  which  confront  the  industry  would  probaly  be 
illegal. 

The  association  advised  that  competitive  conditions  have  forced  the 
retailers  into  longer  and  longer  sales  periods  which  squeeze  profit  margins 
in  the  stores  and  contribute  to  improper  merchandise  assortments  for  one- 
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third  of  the  year.  Second,  it  was  stated  that  the  cost  of  alterations  was  creep- 
ing upward  as  labor  costs  increase,  thus  adding  to  overhead  expense  and  that 
only  a  limited  number  of  stores  charge  for  these  alterations.  Third,  the 
association  advised  that  manufacturers  vary  in  the  amounts  of  cash  discounts 
they  will  give  and  in  the  time  periods  during  which  they  will  be  allowed, 
thus  confusing  retailers  and  resulting  in  substantial  clerical  errors.  The 
association  felt  that  it  would  greatly  simplify  retailer  record  keeping  if  a 
uniform  date  of  payment  and  uniform  discount  terms  became  an  accepted 
practice  in  the  industry. 

In  an  effort  to  find  solutions  to  these  problems,  the  association  contem- 
plated three  steps  concerning  which  an  opinion  was  desired.  First,  it  asked 
if  it  could  include  articles  in  its  bulletins  about  the  benefits  of  starting  clear- 
ance sales  at  later  dates  and  otherwise  publishing  information  designed  to 
show  that  stores  better  serve  customers  when  they  operate  as  a  one  price  store 
for  the  maximum  amount  of  time  during  the  year.  Second,  it  inquired  as  to 
whether  it  could  include  cost  information  on  alterations  showing  the  in- 
equities of  not  applying  reasonable  charges  for  alterations  and  as  to  whether 
local  merchants  could  discuss,  without  specifics  as  to  price,  the  merit  of 
charging  for  alterations  and  urge  local  cooperation.  Third,  the  association 
inquired  as  to  whether  it  could  include  in  its  publications  information  on 
the  desirability  of  uniform  cash  discounts,  pass  resolutions  and  urge  manu- 
facturers to  cooperate. 

The  opinion  advised  that  all  three  of  these  proposed  courses  of  action 
would,  in  the  Commission's  view,  be  of  questionable  propriety  under  ex- 
isting law.  With  respect  to  the  passage  of  resolutions  urging  manufacturers 
to  adopt  uniform  cash  discount  terms,  it  was  the  Commission's  opinion  that, 
even  if  unaccompanied  by  any  intent  to  force  the  manufacturers  to  adopt 
the  policies  set  forth  therein,  there  was  implicit  in  such  resolutions  by  the 
retailers  too  grave  a  danger  that  they  would  serve  as  a  device  whereby  the 
concerted  power  of  the  members  of  the  association  was  brought  to  bear 
to  coerce  the  manufacturers  to  conform  their  discount  policies  to  the  re- 
strictive standards  of  the  resolutions,  or,  at  the  very  least,  as  an  invitation 
to  enter  into  agreements  among  themselves  to  do  so. 

The  other  two  proposals  seemed  to  the  Commission  to  involve  activities 
by  the  association  which  would  lead  to  suppression  of  competition  among 
the  members.  In  the  Commission's  view,  the  time  and  duration  of  sales 
and  the  furnishing  of  alterations  without  additional  charge  are  methods 
of  competition  among  the  retailers.  The  natural  and  probable  result  of 
what  the  association  proposed  to  do  would  be  to  limit  competition  in  these 
areas  and  thus  would  constitute  an  unlawful  restraint  of  trade.  While  the 
steps  which  the  association  contemplated  may  not  be  the  equivalent  of  an 
agreement  among  the  members  to  follow  the  recommended  procedures, 
still  if  they  had  the  effect  of  persuading  substantial  numbers  of  those  mem- 
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bers  to  do  so,  it  would  raise  a  serious  inference  of  such  an  agreement  and 
hence  would  be  of  questionable  propriety  under  the  antitrust  laws.  There- 
fore, any  actions  by  the  association  which  would  have  a  tendency  to  bring 
about  that  result  could  not,  the  Commission  stated,  meet  with  its  approval. 

Advisory  Opinion  Digest  No.  282 

Statute    Involved:     Textile    Fiber        Origin  disclosure  of  imported  cloth 
Products  Identification  Act.  (51%)  for  shirts  domestically  as- 

Released:  August  27,  1968.  sembled  and  sewn. 

The  Commission  recently  advised  an  apparel  manufacturer  that  the 
Textile  Fiber  Products  Identification  Act  would  require  an  affirmative 
disclosure  of  the  particulars  of  foreign  origin  under  the  following  facts: 

The  manufacturer  proposed  to  contract  with  or  establish  a  plant  in  Hong 
Kong  where  foreign-made  shirt  cloth  would  be  cut  into  parts  and  simple 
sewing  would  be  done.  The  parts  would  then  be  shipped  to  a  plant  in  the 
United  States  where,  through  a  process  of  assembling,  sewing  and  finish- 
ing of  the  cut  parts,  individual  shirts  would  be  manufactured.  From  the 
cost  data  furnished  it  appeared  that  60%  of  the  cost  of  labor  would  be 
performed  in  this  country  and  40%  in  Hong  Kong.  The  material  and  labor 
furnished  in  Hong  Kong  would  account  for  61.5%  of  the  total  cost  of 
finished  shirts  and  the  labor  performed  in  the  United  States  would  account 
for  38.5%  of  the  total. 

The  Commission  advised  that  it  was  of  the  opinion  that,  under  the  laws 
it  administers,  textile  products  produced  and  processed  in  this  manner 
must  be  labeled  as  "Assembled  and  sewn  in  the  United  States  of  materials 
imported  from  Hong  Kong." 

Advisory  Opinion  Digest  No.  283 

Statute  Involved :   Section  5,  Fed-         Origin  disclosure  on  sewing  kit  with 
eral  Trade  Commission  Act.  contents     of     multiple     foreign 

Released:  August  31,  1968.  origin. 

The  Commission  recently  advised  a  requesting  party  regarding  informa- 
tion as  to  origin  which  should  be  set  forth  on  a  kit  containing  three  domestic 
and  eight  foreign  components  from  four  different  foreign  countries. 

Although  the  individual  components  are  separately  marked  as  to  origin, 
this  information  is  not  readily  available  to  a  prospective  purchaser  at  the 
time  of  purchase. 

The  Commission  stated  that  a  clear  and  conspicuous  disclosure  should  be 
made  on  the  container  in  the  following  terms,  or  in  substantially  equivalent 
terms: 

"Some  of  the  enclosed  items  are  made  in  [countries]  W,  X,  Y,  and  Z." 
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Commissioner  Elman,  dissenting: 

I  would  have  granted  the  applicant's  request  that  it  be  permitted  to  mark 
the  kit  to  read  "domestic  and  foreign  items  enclosed." 

Advisory  Opinion  Digest  No.  284 

Statute  Involved:   Section  5,  Fed-         Origin  disclosure  of  stainless  steel 

eral  Trade  Commission  Act.  cutlery  on  outside  of  package. 

Released:  August 31,  1968. 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  an- 
nounced today  it  would  be  necessary  to  disclose  the  foreign  country  of  origin 
of  imported  stainless  steel  flatware  on  the  outer  portion  of  the  cover  of  the 
container. 

Under  the  facts  presented  to  it  the  flatware  will  be  properly  marked  as  to 
its  foreign  country  of  origin  on  the  underside  of  the  handle  when  it  is  im- 
ported. Because  of  the  manner  in  which  the  flatware  will  be  repackaged 
in  the  United  States,  the  foreign  origin  marking  will  not  be  seen  by  prospec- 
tive purchasers  through  the  cover  of  the  container.  Moreover,  each  con- 
tainer will  be  sealed  with  a  plastic  film  wrapper  thus  making  it  virtually 
impossible  to  inspect  the  merchandise  prior  to  the  purchase  thereof. 

The  specific  question  ruled  upon  by  the  Commission  was  whether  it 
would  be  necessary  to  disclose  the  foreign  origin  on  the  outer  portion  of 
the  container,  in  view  of  the  fact  that  the  disclosure  on  the  flatware  cannot 
be  seen  prior  to  the  purchase  of  the  merchandise. 

In  ruling  that  a  meaningful  disclosure  would  be  required,  the  Com- 
mission said: 

"Whenever  an  affirmative  disclosure  of  the  foreign  country  of  origin 
is  required  in  order  to  prevent  deception,  the  general  rule  is  that  the 
making  must  be  clear  and  conspicuous.  This  means  that  the  disclosure 
must  be  placed  in  a  location  at  the  point  of  sale  where  it  would  be 
readily  observed  by  prospective  purchasers  making  a  casual  inspection 
of  the  merchandise  prior  to,  not  after,  the  purchase  thereof.  Under  the 
facts  described  in  your  letter,  the  container  normally  would  not  be 
opened  until  after  the  purchase  has  been  consummated.  Since  the  dis- 
closure of  origin  on  the  underside  of  the  flatware  cannot  be  seen  through 
the  cover  of  the  container,  the  Commission  is  of  the  opinion  that  the 
disclosure  will  have  to  be  made  on  the  outer  portion  of  the  cover  of  the 
container  in  order  to  inform  prospective  purchasers  of  a  material  fact 
bearing  upon  their  selection." 
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Advisory  Opinion  Digest  No.  285 

Statute  Involved:   Section  5,  Fed-        Formation   of   common   marketing 
eral  Trade  Commission  Act.  agent      by      three      agricultural 

Released:  August  31,  1968.  cooperatives. 

The  Commission  recently  rendered  an  advisory  opinion  to  the  effect  that 
it  could  see  no  objection  to  the  formation  by  three  agricultural  cooperatives 
of  a  non-profit  marketing  association. 

While  the  marketing  association  was  to  be  formed  by  the  three  coopera- 
tives under  state  law,  it  was  contemplated  that  any  other  producer  of  the 
same  products  could  become  a  member.  At  the  time,  there  were  several 
other  corporations  which  were  not  marketing  cooperatives  but  which  were 
engaged  in  the  production  of  the  same  products. 

It  was  stated  that  the  association  would  have  no  capital  stock,  would  be 
a  non-profit  cooperative  organized  for  the  mutual  benefit  of  its  members, 
membership  would  be  restricted  to  producers  who  patronize  the  association, 
voting  rights  were  to  be  equal  and  no  member  was  to  have  more  than  one 
vote.  Property  rights  were  to  be  unequal  and  in  proportion  to  the  patronage 
of  each  member  to  the  total  patronage  of  all  members  with  the  association. 
It  was  further  provided  that  the  association  would  not  market  the  products 
of  non-members. 

The  proposed  contract  with  the  producers  provided  that  the  association 
would  be  the  exclusive  sales  agent  of  the  producers  for  the  purpose  of 
marketing  their  products.  The  Association  could,  under  the  contract,  market 
or  direct  the  marketing  of  all  products  produced  by  the  producers  in  such 
manner  and  under  such  prices  as  it  deems  best.  The  association  could  desig- 
nate authorized  handlers  to  market  the  products  of  the  members  and  the 
producers  must  market  through  these  handlers.  The  producers  themselves 
could  execute  a  Handler's  Contract  and  become  authorized  handlers. 

The  Handler's  Contract  between  the  association  and  all  authorized  han- 
dlers provided  that  the  handler  was  to  act  as  the  hired  sales  agent  for  the 
association  and  was  to  be  governed  by  the  rules,  regulations,  orders  and  prices 
issued  by  the  association.  The  handler  agreed  therein  not  to  sell  for  less 
than  the  prices  recommended  by  the  association.  The  handlers  could,  under 
the  contract,  market  other  products  for  the  producers  and  could  handle 
products  for  non-members. 

The  opinion  pointed  out  that  the  purpose  of  the  Capper- Volstead  Act 
(7  U.S.C.  291,  292)  is  to  permit  persons  engaged  in  agricultural  pursuits 
to  associate  in  the  collective  marketing  of  their  products.  Under  its  provi- 
sions cooperative  associations  may  make  contracts  or  agreements  as  will 
effect  such  purpose  and  may  have  marketing  agents  in  common.  It  has  been 
construed  as  a  grant  of  immunity  from  the  antitrust  laws  insofar  as  collab- 
oration among  members  of  the  cooperative  associations  are  concerned.  This 
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immunity  ends,  however,  at  the  point  where  they  act,  either  by  themselves 
or  with  other  persons  or  entities  not  in  this  category,  to  restrain  trade  or 
otherwise  eliminate  competition  at  successive  stages  in  the  marketing  process. 

The  opinion  further  advised  that  the  Commission  had  considered  the 
proposal  and  was  of  the  opinion  that  formation  of  the  proposed  marketing 
association  by  the  three  cooperatives  would  not  result  in  violation  of  Com- 
mission administered  statutes  if  implemented  in  the  manner  outlined.  The 
Commission  cautioned,  however,  that  the  opinion  was  limited  to  the  forma- 
tion of  the  proposed  marketing  association  and  was  not  to  be  construed  as 
approval  for  any  practice  which  may  be  predatory  in  nature,  may  result  in 
unlawful  monopolization,  may  restrain  commerce  to  the  extent  that  prices 
are  unduly  enhanced  thereby,  nor  to  conspiracies  or  combinations  between 
the  association  and  persons  or  entities  not  in  this  category. 

Advisory  Opinion  Digest  No.  286 

Statute  Involved :   Section  5,  Fed-        Origin  disclosure  of  imported  up- 
eral  Trade  Commission  Act.  pers  on  otherwise   domestically- 

Released:  August  31,  1968.  made  (70%)  tennis  shoes. 

The  Commission  recently  advised  a  requesting  party  that  no  disclosure 
need  be  made  as  to  the  presence  of  foreign  made  uppers  used  in  the  manu- 
facture of  tennis  shoes  in  the  Virgin  Islands. 

The  uppers  accounts  for  less  than  30%  of  the  total  product  value  of  the 
shoes  and  the  other  components  are  of  domestic  origin. 

Advisory  Opinion  Digest  No.  287 

Statute  Involved:   Section  5,  Fed-        Trade  association  voluntary  adver- 

eral  Trade  Commission  Act.  tising  guides. 

Released:  Septembers,  1968. 

The  Commission  recently  announced  its  approval  of  advertising  standards 
proposed  for  publication  by  a  private  association. 

The  association  has  come  to  believe  that  a  particular  commodity  is,  in 
some  instances,  being  locally  advertised  to  the  deception  of  consumers  and 
the  unfair  disadvantage  of  competitors. 

It  therefore  devised  a  statement  setting  forth  a  number  of  practices  which 
have  heretofore  been  found  unlawful  by  the  Commission  and  proposed 
to  invite  industry  members  voluntarily  to  agree  to  avoid  such  practices.  It 
intends  also  to  make  its  statement  available  to  advertising  media  with  a 
request  that  the  media  voluntarily  use  the  standards  set  forth  in  the  statement 
to  screen  proposed  copy  for  acceptance. 
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The  Commission  stated  that : 

"As  long  as  each  signer  of  the  document  agrees  to,  and  abides  by,  its 
provisions  without  coercion,  expressed  or  implied,  and  as  long  as  each 
advertising  medium  exercises  its  own  independent  judgment,  without 
coercion  expressed  or  implied  as  to  what  copy  it  will  accept  or  reject,  the 
Commission  would  have  no  objection  to  your  proposed  document  as 
written,  or  its  proposed  use." 

Advisory  Opinion  Digest  No.  288 

Statute    Involved:     Section    2(f),        Receipt  of  promotional  allowance 
amended  Clayton  Act.  without  concurrent  availability  to 

Released:  Septembers,  1968.  competitors. 

The  Commission  was  requested  to  render  an  advisory  opinion  with  respect 
to  the  legality  of  a  respondent's  proposed  participation  in  a  special  promotion 
sponsored  by  one  of  its  suppliers.  The  respondent,  a  retailer,  is  under  an 
outstanding  Commission  order  which  prohibits  it  from  inducing  and  receiv- 
ing promotional  allowances  when  it  knows  or  should  know  that  the  allow- 
ances are  not  made  available  on  proportionally  equal  terms  by  the  supplier 
to  all  its  other  customers  in  competition  with  the  respondent. 

According  to  information  provided  by  the  respondent,  the  supplier 
essentially  has  offered  to  pay  50%  of  the  respondents'  advertising  space 
and/or  time  costs  up  to  a  maximum  participation  of  $5,000.  Further,  the 
Commission  understands  that  the  supplier  has  at  least  two  other  retailer 
customers  in  the  respondent's  trading  area  and  that  the  supplier  has  repre- 
sented to  respondent  that  it  will  at  some  undisclosed  future  time  offer  the 
special  promotion  to  each. 

On  the  basis  of  this  information,  the  Commission  advised  that  whether 
respondent's  proposed  participation  in  the  subject  promotion  will  be  in 
compliance  with  the  order  to  cease  and  desist  depends  in  large  part  upon  the 
general  availability  of  the  said  promotion,  a  threshold  determination  which 
must  be  made  by  the  respondent. 

The  Commission  advised  that  if  the  subject  promotion  is  available  to 
the  other  known  customers  of  the  supplier  who  compete  with  the  respondent, 
no  problem  would  seem  to  be  presented  by  respondent's  participation  in  the 
promotion.  On  the  other  hand,  if  respondent  knows  or,  as  a  reasonable  and 
prudent  businessman,  should  know  that  the  promotion  is  not  available  to 
such  other  known  customers  at  such  time  as  respondent  would  participate 
in  the  promotion  (and  the  information  before  the  Commission  strongly 
suggests  that  this  is  the  case),  respondent's  participation  in  the  promotion 
would  be  in  violation  of  the  order. 
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Accordingly,  the  respondent  was  directed  to  inform  the  Commission  of 
any  determination  it  makes  to  participate  in  this  promotion. 

N.G. :  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967 ) 

Advisory  Opinion  Digest  No.  289 

Statute  Involved:   Section  5,  Fed-        Decomposed  city  garbage  may  not 
eral  Trade  Commission  Act.  be  described  as  "compost  peat." 

Released:  September  6,  1968. 

The  Commission  announced  today  it  had  rendered  an  opinion  to  a  com- 
pany which  sought  permission  to  use  the  term  "compost  peat"  as  descriptive 
of  organic,  decomposed  municipal  refuse. 

Ruling  that  it  had  no  objection  to  use  of  the  word  "compost"  since  the  end 
product  is  the  result  of  decomposed  organic  matter,  nevertheless  the  Com- 
mission reached  a  different  conclusion  with  respect  to  the  use  of  the  word 
"peat." 

In  rejecting  use  of  the  word  "peat"  to  describe  the  end  product  in  ques- 
tion, the  opinion  stated : 

"The  Commission  believes  that  the  purchasing  public  would  generally 
understand  'peat'  to  be  a  natural  product,  that  is,  one  that  is  formed 
naturally  where  vegetable  matter  has  decomposed  over  a  long  period  of 
time  under  particular  conditions.  Peat  moss  is  a  common  form  of  such 
natural  product.  The  organic  material  produced  in  your  decomposition 
process  would  not  be  'peat'  as  that  term  is  so  generally  understood,  and 
the  Commission  believes  that  to  describe  it  as  'peat'  would  be  mislead- 
ing. Accordingly,  you  are  advised  that  the  Commission  would  find  your 
proposed  use  of  the  term  objectionable." 
Under  the  facts  presented  to  it,  the  requesting  party  proposes  to  contract 
with  various  cities  to  handle  their  municipal  refuse.  All  nonorganic  material 
will  be  removed  from  such  refuse  and  sold  to  various  users  thereof.  The 
remaining  organic  material  consisting  of  vegetable  matter  emanating  from 
food  and  garden  sources,  grasses,  leaves,  trees,  wood  cellulose  and  other 
plants  will  then  be  processed  under  very  high  moisture  conditions  during  the 
decomposition  stage.  Thereafter,  the  material  will  be  held  in  large  pits  for 
seven  days  and  then  removed  to  storage  sites  for  further  decomposition. 

Advisory  Opinion  Digest  No.  290 

Statute  Involved:   Section  5,  Membership  in  distributor  associa- 

Federal  Trade  Commission  Act.  tion  by  Brewer  under  c  &  d  order 

Released:   September  6,  1968.  for  price  fixing. 

The  Commission  has  announced  today  it  had  rendered  an  advisory  opinion 
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to  a  beverage  manufacturer,  currently  subject  to  a  cease  and  desist  Order, 
covering  the  legality  of  a  proposed  reorganization  of  an  industry  association 
to  which  the  manufacturer  belongs. 

Specifically  the  Commission  was  asked  whether  the  manufacturer  could 
properly  sign  the  proposed  articles  of  incorporation  covering  a  state  trade 
association,  which  is  presently  unincorporated  and  of  which  that  manufac- 
turer is  now  a  member,  where  that  manufacturer  is  covered  by  a  Commission 
Order  prohibiting  it  from  engaging  in  price  fixing  or  engaging  in  any  con- 
versations with  competitors  regarding  prices  or  terms  of  sale.  The  association's 
members  are  manufacturers  and  distributors  of  a  product  produced  by  the 
inquiring  manufacturer.  The  proposed  articles  of  incorporation  state  the 
purpose  of  the  association  to  be  to  promote,  represent  and  develop  the  indus- 
try within  the  state.  In  light  of  the  foregoing  circumstances,  the  Commission 
stated  that  it  had  no  objection  to  the  signing  of  the  proposed  articles  of  incor- 
poration by  the  inquiring  manufacturer. 

N.B.:  Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967). 

Advisory  Opinion  Digest  No.  291 

Statute      Involved:       Section      7,        No  blanket  approval  for  acquisition 

Amended  Clayton  Act.  of  small  baker  by  anyone. 

Released:   October  1,  1968. 

The  Commission  recently  rendered  an  advisory  opinion  in  response  to  a 
premerger  clearance  request  from  the  owner  of  a  small  baking  company 
who  wants  to  sell  the  business  to  anyone  including  corporations  subject  to 
Commission  cease  and  desist  orders  containing  provisions  prohibiting  further 
acquisitions  without  prior  Commission  approval. 

The  applicant  was  advised  by  the  Commission  that  it  cannot  grant  the 
blanket  approval  requested.  The  Commission  pointed  out  that  corporations 
covered  by  Commission  acquisition-prohibition  orders  are  free,  of  course,  to 
apply  for  prior  approval  to  acquire  the  applicant's  company  in  compliance 
with  the  order  against  the  particular  corporation. 

From  the  data  submitted  by  the  applicant,  it  appears  that,  while  the 
population  had  declined  in  its  trading  area  and  its  sales  have  produced 
reduced  revenues,  the  company  has  continued  to  operate  profitably.  No 
evidence  was  presented  of  any  attempts  to  sell  the  business  to  any  other 
independent  baker  or  to  anyone  presently  outside  the  baking  industry. 
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Advisory  Opinion  Digest  No.  292 

Statute  Involved:   Section  5,  Fed-        Paua   shell    described    as    "Marine 

eral  Trade  Commission  Act.  Opal". 

Released:   October  1,  1968. 

The  Commission  rendered  an  advisory  opinion  recently  in  which  it  con- 
cluded that  costume  jewelry  containing  a  centerpiece  consisting  of  a  small 
inset  of  paua  shell  could  not  be  described  as  "marine  opal." 
According  to  the  Commission's  opinion : 

". . .  opal  is  a  gem  which  is  well  known  generally  among  the  purchasing 
public  and  the  trade  and  has  certain  well-established  characteristics  and 
properties.  It  is  an  inorganic  mineral  found  in  Australia  which  is  far 
more  expensive  and  preferable  than  the  paua  shell,  which  is  an  organic 
substance  found  in  the  ocean.  Under  these  circumstances,  therefore,  the 
Commission  has  concluded  that  it  would  be  deceptive  to  label  a  paua 
shell  as  'opal'  on  the  well-established  principle  that  the  consumer  is 
prejudiced  if,  upon  giving  an  order  for  one  thing,  he  is  supplied  with 
something  else." 
Commenting  upon  the  inadequacy  of  the  word  "marine"  to  remove  the 
deceptive  nature  of  the  word  "opal,"  the  Commission  said  that  the  word 
"marine"  would  only  serve  to  enhance  that  deception.  It  reached  this  con- 
clusion because  the  word  "marine"  would  convey  the  impression,  contrary  to 
fact,  that  this  is  a  variety  of  opal  found  in  the  ocean,  when  in  fact  just  the 
reserse  is  true,  i.e.,  opal  is  an  inorganic  mineral  found  in  the  ground. 

Advisory  Opinion  Digest  No.  293 

Statute  Involved:   Section  5,  Fed-        Night  soil  material  may  not  be  de- 

eral  Trade  Commission  Act.  scribed  as  "Humus". 

Released:   October  1,  1968. 

The  Commission  recently  responded  to  a  request  for  an  advisory  opinion 
(i)  concerning  the  use  of  the  term  "humus"  in  proposed  marketing  of  cer- 
tain top  soil  material,  and  (ii)  where  there  is  anything  in  the  proposed 
operation  which  is  subject  to  Commission  rules  or  regulations. 

The  application  was  made  by  a  company  which  wants  to  market  certain  soil 
material  as  humus.  The  company  submitted  a  partial  analysis  of  the  material 
as  follows : 

Marked — 


Water  Holding  capacity  (percent)  of  its  dry 

weight 

pH. 

Moisture  (percent) 

Ash  (percent  dry  basis) 

Organic  Content  (percent  dry  basis) 


Topi' 

3-4' 

7-5' 

950 

906 

916 

6.85 

6.90 

6.89 

82.2 

87.5 

83.8 

6.8 

12.4 

9.0 

93.2 

87.6 

91.0 
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The  Commission  noted  that  the  analysis  presented  above  does  not  indicate 
the  amount  or  degree  of  decomposition  of  organic  matter  that  may  have 
taken  place,  nor  the  mineral  content  of  the  soil. 

The  Commission  invited  attention  to  this  definition  of  humus  in  Soil:  The 
Yearbook  of  Agriculture  {1957) ,  prepared  by  the  United  States  Department 
of  Agriculture  and  published  by  the  U.S.  Government  Printing  Office  (at 
page  759)  : 

HUMUS — The  v^ell-decomposed,  more  or  less  stable  part  of  the  organic 
matter  in  mineral  soils. 

The  Commission  declined  to  express  an  opinion  on  the  marketing  of  the 
material  as  humus  because  an  informed  decision  on  the  proposed  course 
of  action  or  its  effects  could  be  made  only  after  extensive  investigation  or 
testing;  requests  for  opinions  in  this  category  are  ordinarily  considered  in- 
appropriate for  Commission  advice  under  Section  1.1(c)  of  the  Commis- 
sion's Procedures  and  Rules  of  Practice.  Applicant  also  asked  whether  there 
is  anything  in  the  proposed  operation  which  comes  under  Commission  rules 
or  regulations. 

Applicant  was  advised  that  the  Commission's  TRADE  PRACTICE 
RULES  for  the  PEAT  INDUSTRY,  as  promulgated  January  13,  1950  (a 
copy  of  which  was  enclosed) ,  apply  to  proposed  operations  if  the  material  to 
be  sold  comes  within  the  following  definitions  under  such  rules : 

"As  used  in  these  rules,  the  terms  'industry  product'  and  'peat'  shall 
be  understood  as  having  the  following  meanings : 

Industry  Product:  Any  product  marketed  for  use  as  a  soil  con- 
ditioner, or  for  any  agricultural  or  horticultural  purpose,  which  is 
composed,  or  is  represented  as  being  composed,  wholly  or  in  part 
of  peat;  also,  any  product  marketed  for  any  such  purpose  which 
is  composed,  or  is  represented  as  being  composed,  wholly  or  in 
part  of  a  humus  or  muck  derived  from  peat. 

Peat:  Any  partly  decomposed  vegetable  matter  which  is  ac- 
cumulated under  water  or  in  a  water-saturated  environment 
through  decomposition  of  mosses,  sedges,  reeds,  tule,  trees,  or 
other  plants." 

The  Commission  invited  attention  to  the  note  appended  to  Rule  3,  calling 
for  the  voluntary  nondeceptive  disclosure  of  the  degree  of  decomposition, 
and  principal  uses  of  the  product,  as  well  as  the  acid  and  ash  content,  and 
moisture  holding  capacity.  If  this  practice  is  observed,  the  likelihood  of  de- 
ception should  be  much  reduced,  the  Commission  commented. 

With  regard  to  the  second  question,  the  Commission  again  invoked  Section 
1.1  (c)  of  its  Procedures  and  Rules  of  Practice.  An  informed  decision  by  the 
Commission  on  the  presence  of  any  peat,  or  of  any  humus  or  muck  derived 
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from  peat,  could  not  be  made  without  extensive  investigation  or  testing.  Nor- 
mal advisory  opinion  procedures  do  not  provide  for  such  testing  or 
investigation. 

Advisory  Opinion  Digest  No.  294 

Statute  Involved :   Section  5,  Fed-        Advertising     on     food     product 

eral  Trade  Commission  Act.  wrapper. 

Released:  October 8, 1968. 

The  Commission  recently  advised  a  food  product  manufacturer  that  it 
would  not  object  to  advertising  proposed  to  be  placed  on  the  wrapper  for 
the  food  product. 

The  advertising  would  offer  to  those  who  respond  a  money  making  op- 
portunity in  the  form  of  premiums  or  payments  for  the  sale  of  a  specified 
product.  An  inquirer  would  incure  no  obligation  upon  receipt  of  the  plan, 
or  thereafter,  and  would  be  free  to  accept  or  reject  it  at  will.  Anyone  perform- 
ing under  the  offer  would  be  recompensed  according  to  a  clearly  disclosed 
scale  for  the  offer  would  be  recompensed  according  to  a  clearly  disclosed 
scale  for  services  rendered.  No  monetary  investment  would  be  required. 

Advisory  Opinion  Digest  No.  295 

Statute  Involved :   Section  5,  Fed-         "Made  in  U.S.A."  label  on  bearing 

eral  Trade  Commission  Act.  imported  in  part. 

Released:  October 8, 1968. 

The  Commission  announced  today  it  had  responded  to  a  request  for  an 
advisory  opinion  in  regard  to  the  following  two  questions : 

1.  What  percentage  of  imported  components  may  be  used  in  the 
finished  product  (bearings)  without  the  necessity  of  disclosing  the  for- 
eign country  or  origin  thereof? 

2.  Would  it  be  proper  to  stamp  the  two  types  of  bearings,  which  are 
partly  made  in  a  foreign  country,  as  "Made  in  USA"  ? 

Because  the  party  seeking  the  opinion  did  not  know  the  cost  of  the  imported 
components  in  relation  to  the  total  cost  of  the  finished  product,  the  Com- 
mission said  that  the  first  question  appeared  to  be  somewhat  hypothetical 
in  that  it  does  not  involve  a  specific  proposed  course  of  action.  Under  these 
circumstances,  the  Commission  concluded  that  the  question  was  not  the 
proper  subject  of  an  advisory  opinion. 

With  respect  to  the  second  question,  the  Commission  concluded  as  follows : 

".  .  .  the  'Made  in  USA'  mark  would  constitute  an  affirmative  rep- 
resentation that  the  bearings  are  made  in  their  entirety  in  the  United 
States.  If  the  bearings  did  in  fact  contain  foreign  made  components  of 


36-138  O  -  70  -  Vol.    3-17 


244 
232 

a  substantial  nature,  it  would  be  improper  to  mark  the  finished  product 
as  'Made  in  USA'  without  a  clear  and  conspicuous  disclosure  indicating 
the  foreign  country  of  origin  of  the  imported  components." 

Advisory  Opinion  Digest  No.  296 

Statute      Involved:       Section      7,         "Failing  Company"  theory  applied 

Amended  Clayton  Act.  in  sale  of  assets  to  competitors. 

Released:  October  8,  1968. 

The  Commission  recently  issued  an  advisory  opinion  granting  premerger 
clearance  for  a  company  in  imminent  danger  of  dissolution  to  sell  all  or 
part  of  its  assets  to  a  direct  competitor. 

The  selling  company's  financial  affairs  were  in  such  state  that  it  obviously 
would  have  ceased  to  be  a  competitive  factor  in  its  market  in  a  matter  of 
days.  This  being  so,  the  Commission  approved  a  sale  to  the  only  purchaser 
willing  to,  or  in  a  position  to,  immediately  salvage  the  assets. 

Advisory  Opinion  Digest  No.  297 

Statute  Involved:   Section  7,  "Failing  Company"  theory  applied 

Amended  Clayton  Act.  in  approving  sale  of  some  fixed 

Released:  October  8,  1968.  assets  to  keep  firm  solvent. 

The  Commission  recently  advised  an  applicant  that  it  has  no  present  in- 
tention to  take  any  action  if  the  proposed  sale  of  certain  fixed  assets  to  a 
direct  competitor  should  be  made,  in  view  of  the  information  submitted 
that: 

(i)  The  (applicant)  company  is  in  critical  financial  condition  and 
failing; 

(ii)  Efforts  to  find  other  purchasers  have  been  unsuccessful,  except 
that  one  other  purchaser  was  found  who  wished  to  buy  a  smaller  amount 
of  the  assets  than  ordinarily  stated  but  who  is  not  now  in  any  position 
to  buy  any  of  the  properties ; 

(iii)  The  proposed  sale  is  expected  to  generate  sufficient  funds  to 
meet  outstanding  debts  and  provide  necessary  working  capital  to  con- 
tinue the  company  as  a  going  concern  and  an  active  competitor. 

Advisory  Opinion  Digest  No.  298 

Statute  Involved:   Section  5,  Fed-         "Made  in  U.S.A."  description  for 
eral  Trade  Commission  Act.  imported  lenses  processed  in  U.S. 

Released:  October  8,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
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as  to  whether  certain  glass  filter  lenses  used  on  welding  helmets  could  be 
described  as  "Made  in  U.S.A." 

Under  the  facts  presented  to  the  Commission,  the  glass  out  of  which  the 
lenses  are  made  is  imported  and  upon  arrival  in  the  United  States  it  is 
subject  to  further  processing,  such  as  cutting  into  special  sizes,  grinding  of 
the  edges,  cleaning,  polishing  and  labeling  as  to  different  shades  of  in- 
tensity and  packaging. 

In  denying  use  of  the  "Made  in  U.S.A."  mark  on  such  a  product,  the 
Commission  said : 

"...  a  'Made  in  U.S.A.'  mark  on  the  finished  product  would  con- 
stitute an  affirmadve  representation  that  the  lenses  are  made  in  their 
entirety  in  the  United  States.  Since  the  lenses  are  composed  of  imported 
glass,  it  would  be  improper  to  mark  the  finished  product  as  'Made  in 
U.S.A.'  without  a  clear  and  conspicuous  disclosure  indicating  the  for- 
eign country  of  origin  of  the  imported  glass." 

Advisory  Opinion  Digest  No.  299 

Statute  Involved:   Section  5,  Fed-        Origin    disclosure    on    repackaged 

eral  Trade  Commission  Act.  merchandise  imported  in  bulk. 

Released:  October  11,  1968. 

The  Commission  recently  advised  a  requesting  party  that  a  product  im- 
ported in  bulk  into  the  United  States  and  thereafter  broken  and  wrapped 
into  a  nimiber  of  small  packages  and  offered  for  sale  to  the  general  public 
should  be  clearly  and  conspicuously  marked  as  to  country  of  origin  in  such 
way  as  to  be  readily  observable  to  a  prospective  purchaser  on  casual 
inspection. 

Commissioner  Maclntyre,  concurring:  The  Commission's  advice  herein 
is  in  conformity  with  the  public  policy  declared  by  Congress  in  19  U.S. 
Code  Sec.  1304.  There  it  is  required  that  any  imported  article  or  the  con- 
tainer in  which  it  is  packed  shall  be  marked  in  such  manner  as  to  indicate 
to  the  ultimate  purchaser  in  the  United  States  the  English  name  of  the  coun- 
try of  origin  of  such  article.  The  provision  of  law  does  not  excuse  the  imported 
from  penalties  for  violation  thereof  simply  because  the  importer  removed 
the  imported  article  or  articles  from  the  original  package  and  repacked 
the  article  or  articles  in  new  packages  which  failed  to  disclose  the  country 
or  origin.  The  penalties  for  violation  include  fines  of  $5000  or  imprisonment 
for  not  more  than  one  year,  or  both.  It  would  be  tragic  for  the  Commission 
to  issue  any  findings  which  would  mislead  any  businessman  regarding  these 
requirements  of  the  law. 

Commissioners  Elman  and  Jones,  dissenting:  The  Commission,  in  disre- 
gard of  prior  decisions  and  announced  Statement  of  Policy,  is  applying  a 
per  se  rule  requiring  disclosure  of  foreign  origin  of  imported  products. 
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Advisory  Opinion  Digest  No.  300 

Statute  Involved:    Section  5,  Fed-        Promotional       advertising       with 

eral  Trade  Commission  Act.  contest. 

Released:   October  11,  1968. 

The  Commission  recently  has  been  requested  to  furnish  an  advisory 
opinion  concerning  a  proposed  contest  and  advertising  pertaining  to  it. 

The  Commission  observed  that  the  proposed  advertising  is  deceptive. 
Statements  of  the  nature  and  value  of  the  prizes  are  misleading.  The  pro- 
posed advertisement  discloses  little  of  the  nature  of  the  contest  in  which 
readers  are  invited  to  participate.  The  contest  might  expire  at  any  moment. 

On  the  basis  of  the  facts  as  presented,  the  Commission  concluded  that 
the  proposed  advertising,  if  circulated,  would  be  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act. 

The  Commission  noted  that  the  proposed  contest  is  so  intertwined  with 
the  proposed  advertising  that  the  plan  as  a  whole,  if  implemented,  would 
be  in  violation  of  law. 

Advisory  Opinion  Digest  No.  301 

Statute  Involved :    Section  5,  Fed-         Use  of  term  "Danish"  in  advertising 

eral  Trade  Commission  Act.  to  describe  furniture. 

Released:  October  22,  1968. 

In  amplification  of  Rule  7 — Deception  as  to  Origin — set  forth  in  its 
Trade  Practice  Rules  for  the  Household  Furniture  Industi7,  the  Commis- 
sion recently  advised  the  requesting  party  as  follows : 

(1)  "Danish,"  "Danish  Modern"  and  like  terms  should  be  used 
only  as  to  furniture  produced  entirely  within  the  Kingdom  of  Denmark; 

(2)  "Danish  designed"  and  like  term  should  be  used  only  as  to 
furniture  entirely  designed  or  styled  within  the  Kingdom  of  Denmark ; 

(3)  "Danish  style,"  "in  the  Danish  manner,"  "after  the  Danish 
style,"  and  like  terms  may  be  used  to  describe  furniture  manufactured 
other  than  in  the  Kingdom  of  Denmark  provided  such  furniture  has 
the  characteristics  of  Danish  design  as  understood  by  the  general  public. 

Advisory  Opinion  Digest  No.  302 

Statute     Involved:     Section    2(e)         Promotional     program     involving 
Amended  Clayton  Act.  "cents-ofT"  coupons  and  demon- 

Released:  October  22,  1968.  strators. 

The  Commission  rendered  an  advisory  opinion  to  the  promoter  of  a 
promotional  plan  involving  the  use  of  "cents-ofT"  coupons  which  are  to  be 
given  out  by  girl  demonstrators  in  connection  with  the  sale  of  items  sold 
only  in  grocery  stores. 
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Offered  to  all  competing  retailers  in  a  selected  trading  area,  irrespective 
of  whether  they  buy  directly  or  through  wholesalers,  the  coupons  will  be 
valid  only  for  the  week  that  the  promotion  is  in  effect.  Supplying  as  many 
demonstrators  and  coupons  as  may  be  necessary  to  meet  the  demand  there- 
for, larger  stores  will  have  as  many  as  3  girl  demonstrators  giving  out 
coupons  in  attendance  for  3  days  and  smaller  stores  will  have  1  or  2  girls 
in  attendance  for  1  or  2  days.  Participating  manufacturers  will  pay  the 
promoter  a  certain  sum  per  each  demonstrator,  plus  the  amount  of  the 
value  of  the  redeemed  coupons.  Participating  retailers  will  receive  nothing  of 
value  other  than  demonstrator  services,  except  reimbursement  for  the  exact 
value  of  the  coupons  which  they  have  redeemed.  In  addition  to  being  given 
out  by  the  demonstrators,  the  "cents-off"  coupons  will  also  be  attached  to  the 
shelf  in  front  of  the  product  that  is  being  promoted. 

For  those  stores  which  find  the  basic  plan  is  not  suitable  or  usable  in  a 
practical  business  sense,  the  promoter  will  furnish  without  charge  an  alter- 
nate plan  consisting  of  a  prominent  bulletin  board  announcing  the  plan 
to  consumers.  Placed  in  the  most  advantageous  position  in  the  store  by  the 
owner,  the  bulletin  board  will  also  have  an  adequate  supply  of  "cents-off" 
coupons  attached  thereto.  In  addition,  coupons  will  also  be  attached  to  the 
shelf  in  front  of  each  product  being  promoted,  as  in  the  case  of  the  basic 
plan  involving  the  use  of  demonstrators.  If  the  retailer  does  not  wish  to  use 
the  bulletin  board,  he  will  be  permitted  to  hand  out  the  coupons  as  the 
customer  passes  by  the  cash  register. 

Notice  of  the  availability  of  the  basic  and  alternative  plans  will  be  made 
by  ( 1 )  letter  every  six  months  to  all  wholesalers  requesting  them  to  notify 
their  retail  customers,  (2)  working  with  various  trade  associations  on  a 
continuous  basis  so  that  the  associations  will  inform  their  members,  (3) 
publishing  ads  every  three  months  in  two  newspapers  widely  circulated 
among  the  trade,  (4)  letters  sent  to  the  buying  offices  of  cooperatives  and 
chain  stores,  and  (5)  use  of  the  following  statement  printed  on  the  back 
of  each  coupon:  "For  detailed  information  about  this  coupon  call 
(promoter's  name  and  telephone  number)." 

In  the  opinion,  the  Commission  stated  that  the  proposed  promotional 
plan  would  not  be  in  conformity  with  the  law  for  the  following  two  reasons : 

"First,  Section  2(e)  of  the  amended  Clayton  Act  requires  that  promo- 
tional services  be  furnished  to  all  competing  purchasers  on  proportionally 
equal  terms,  if  a  promotional  service  is  furnished  to  one  purchaser.  If  the 
length  of  time  for  which  the  service  is  being  furnished  varies  as  between 
competing  customers,  the  end  result  will  be  that  some  customers  will  be 
furnished  services  in  a  greater  proportion  than  others.  In  essence,  the  law 
requires  that  the  services  which  are  being  furnished  must  be  offered  for  a 
specified  period  of  time  which  is  uniformly  applicable  to  all  competing  cus- 
tomers.  Under  your  proposed  plan,  some  stores  may  be  furnished  the 
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services  of  demonstrators  for  up  to  three  days,  whereas  some  competing 
stores  will  be  supplied  with  such  services  for  only  one  or  two  days.  Because 
of  this  disparity  in  the  amount  of  time  during  which  demonstrators  serv- 
ices will  be  furnished,  the  Commission  believes  that  the  plan  does  not 
comply  with  the  required  statutory  proportionally  equal  treatment. 

"The  second  defect  in  the  proposed  plan  relates  to  the  following  state- 
ment which  appears  on  the  face  of  the  'cents-off'  coupon:  'Good  Today 
Only — During  Demonstration.'  According  to  the  terms  of  the  proposed  plan, 
each  coupon  will  be  valid  for  one  week.  Therefore,  the  aforementioned 
statement  which  appears  on  the  face  of  the  coupon  is  misleading  because  it 
misrepresents  the  period  of  time  during  which  one  may  take  advantage 
of  the  alleged  savings." 

The  opinion  then  pointed  out  that  if  the  promoter  decided  to  correct 
the  two  above-mentioned  deficiencies,  the  Commission  would  withdraw 
its  objection  to  the  plan,  provided  the  following  two  conditions  are  met. 

"First,  as  the  promoter  of  this  plan,  you  must  make  it  clear  to  each  sup- 
plier and  each  retailer  that  even  though  an  intermediary  is  employed,  it 
remains  the  supplier's  responsibility  to  take  all  reasonable  steps  so  that  each 
of  the  supplier's  customers  who  compete  with  one  another  in  reselling  his 
products  is  offered  either  an  opportunity  to  participate  in  the  promotional 
assistance  plan  on  proportionally  equal  terms  or  a  suitable  alternative  if  the 
customer  is  unable  as  a  practical  matter  to  participate  in  the  plan;  if  not, 
the  supplier,  the  retailer  and  the  promoter  participating  in  the  plan  may  be 
acting  in  violation  of  Section  2(d)  or  (e)  of  the  Clayton  Act  and/or  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act. 

"Second,  with  respect  to  this  matter  of  notification,  you  have  outlined 
five  methods  which  you  expect  to  utilize.  The  Commission  is  withholding 
judgement  as  to  the  adequacy  of  the  fifth  method,  namely,  the  use  of  a 
statement  printed  on  the  back  of  each  coupon.  It  is  doing  so  because  it  does 
not  know  how  the  retailer  will  get  possession  of  this  coupon  and  it  believes 
that  the  statement  itself  is  not  suflSciently  informative  to  apprise  prospec- 
tive retailers  about  the  plan.  But  regardless  of  whether  the  stated  methods 
of  notification  or  other  are  used,  the  ultimate  test  is  whether  the  plan  has  been 
effectively  communicated  to  all  competing  customers  at  or  about  the  same 
time  within  the  selected  marketing  area  and  to  those  who,  geographically, 
are  located  on  the  periphery  of  that  area  and  in  fact  compete  with  the 
favored  retailers." 
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Advisory  Opinion  Digest  No.  303 

Statute  Involved:   Section  5,  Fed-        Data  processing  for  collection  and 
eral  Trade  Commission  Act.  dissemination  of  sales  and  pro- 

Released:  October  22,  1968,  duction  information. 

The  Commission  recently  issued  an  advisory  opinion  telling  an  applicant 
it  does  not  object  to  a  proposed  program  to  employ  data  processing  equip- 
ment for  the  rapid  collection  and  dissemination  of  actual  production  and 
sales  information. 

The  program  is  to  be  made  available  to  poultry  processors.  Individual 
identity  of  participants  will  not  be  revealed  to  others  except  in  long-and- 
short  emergencies.  It  is  understood  that  such  a  situation  exists  when  a 
processor  finds  he  has  insufficient  supply  of  chickens  (i.e.,  he  is  "short")  to 
fill  the  contractual  obligation  under  a  sales  contract  he  has  made;  another 
supplier  may  have  a  surplus  (i.e.,  he  is  "long") ;  the  proposed  program,  in 
these  emergencies,  would  permit  the  short  and  long  suppliers  to  communi- 
cate with  each  other  through  the  data  processing  equipment.  Only  in  such 
a  situation  would  any  participants  learn  each  other's  identity. 

The  proposal  involves  the  collection  and  reporting  of  actual  production 
and  sales  data  rapidly;  it  will  not  deal  with  predictions  by  participants  nor 
with  asking,  suggested  or  "future"  prices. 

The  service  is  to  be  made  available  solely  to  poultry  processors  on  a  daily 
basis ;  poultry  distributors,  applicant  says,  are  not  interested  in  participating. 
Other  subscribers  may  receive  weekly  or  monthly  information  summaries 
but  not  daily  reports. 

The  Commission  advised  that  it  would  have  no  objection  to  the  proposal 
if  implemented  in  the  manner  outlined  in  applicant's  letter,  but  that  this 
opinion  is  conditioned  upon  the  submission,  within  nine  months,  of  a  full 
report  indicating  the  manner  in  which  the  plan  has  worked  in  actual  practice. 

Advisory  Opinion  Digest  No.  304 

Statue    Involved:     Section    2(d),        Three-party  promotional  program 

Amended  Clayton  Act.  under  investigation. 

Released:  October  22,  1968. 

The  Commission  has  been  requested  to  render  an  advisory  opinion  to 
a  supplier  regarding  the  use  of  a  tripartite  promotion  plan.  The  requesting 
party  is  subject  to  an  outstanding  cease  and  desist  order  prohibiting  it  from 
making  promotional  payments  to  its  customers  in  a  discriminatory  manner. 
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The  supplier  sells  its  product  through  grocery,  department,  discount, 
hardware  and  other  retail  stores.  The  Commission  advised  the  requesting 
supplier  that  it  had  instituted  an  investigation  of  the  operation  of  the  pro- 
moter's program  and  therefore  w^as  of  the  opinion  that  the  request  was  in- 
appropriate at  this  time. 

N.B. :   Advisory  opinion  issued  under  authority  of  Section  3.61(c)  of  the  Commis- 
sion's Rules  of  Practice  (1967 ) . 

Advisory  Opinion  Digest  No.  305 

Statute  Involved:   Section  5,  Fed-         Below-cost  sales  provision  in  trade 

eral  Trade  Commission  Act.  association  advertising  guide. 

Released:  November  ,18,  1968. 

In  Advisory  Opinion  Digest  No.  249,  the  Commission  announced  that 
a  trade  association's  proposed  "Guide  to  Ethical  Advertising  Practices"  was 
unobjectionable  save  for  its  unqualified  condemnation  of  advertising  sales 
below  cost. 

The  following  revised  sales  below  cost  provision  was  subsequently  found 
unobjectionable : 

"Members  will  not  use  below  cost  advertising  as  bait  advertising. 
However,  either  merchandise  or  services  or  a  combination  of  both  may 
be  offered  below  a  member's  total  cost  for  limited  period  of  time  in 
close-out  sales,  stock  reduction  sales,  promoting  offers,  provided  such 
offers  are  truthfully  and  non-deceptively  made  and  the  member  fully 
performs  according  to  his  offer." 

Advisory  Opinion  Digest  No.  306 

Statute  Involved:   Section  5,  Fed-         Computerized  sales  data  and  prod- 

eral  Trade  Commission  Act.  be  accessible  to  non-participants. 

Released:  November  25,  1968.  uct  requirements  projection  must 

The  Commission  recently  issued  an  advisory  opinion  concerning  a  com- 
puterized inventory  control  system  to  be  furnished  suppliers  by  a  third- 
party  promoter. 

The  promoter  proposes  to  computerize  sales  data  and  project  product 
inventory  requirements  for  subscribing  suppliers  pursuant  to  information 
periodically  obtained  from  participating  retailers. 

The  Commission  advised  the  applicant  (the  promoter)  that,  on  the  basis 
of  the  information  submitted,  the  Commission  does  not  object  to  the  pro- 
posal subject  to  two  safeguards  for  non-participating  dealers:  first,  that  the 
promoter  satisfy  the  Commission  that  its  subscribing  suppliers  "will  con- 
tinue to  provide  personal  salesman  service  or  some  non-computerized 
equivalent  to  those  dealers  who  do  not  participate,"  and  second,  that  sup- 
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pliers  "make  the  results  of  the  computer  analyses  of  sales  trends  and  other 
general  market  information  available  to  non-participants  if  and  as  they 
desire  it." 

Advisory  Opinion  Digest  No.  307 

Statute  Involved:    Section  5,  Fed-        Coined  trade  name  and  trademark 
eral  Trade  Commission  Act.  connoting  European  origin  decep- 

Released :  November  25,  1968.  tive  even  with  disclosure. 

The  Commission  recently  issued  an  advisory  opinion  concerning  permis- 
sible labeling  of  tablecloths  converted,  dyed  and  finished  in  the  United  States 
from  cloth  imported  in  the  greige  from  Japan,  and  to  be  sold  in  interstate 
commerce. 

Submitted  for  Commission  consideration  was  a  label  containing  a  proposed 
trade  name  and  trademark.  The  trade  name  is  a  newly  coined  word  composed 
of  the  term  for  the  nationality  of  a  particular  European  country,  with  a 
suffix.  The  trademark  looks  like  a  European  heraldic  design. 

The  Commission  advised  the  applicant  that,  in  its  opinion,  use  in  commerce 
of  the  proposed  trade  name  and  trademark  for  the  tablecloths  in  question 
would  probably  amount  to  a  deceptive  act  or  practice  in  violation  of  Section 
5  of  the  Federal  Trade  Commission  Act.  The  deception  appears  to  be  so 
pronounced,  the  Commission  added,  that  it  cannot  be  abated  by  qualifying 
words,  "Made  in  U.S.A.  of  cloth  imported  from  Japan." 

Further,  in  the  opinion  of  the  Commission,  Rule  34(b),  16  CFR  §  303.34 
(b),  of  the  Commission's  Rules  and  Regulations  under  the  Textile  Fiber 
Products  Identification  Act,  applies  because  the  form  of  the  cloth  is  basically 
changed  and  therefore  the  country  of  origin  (Japan)  need  not  be  disclosed. 
Commissioners  Dixon  and  Maclntyre  do  not  concur  for  the  reason  that  this 
advice  appears  to  them  to  be  erroneous. 

Advisory  Opinion  Digest  No.  308 

Statute      Involved:       Section      7,        Dairy  merger  by   agricultural   co- 
Amended  Clayton  Act.  operative. 
Released:  November  25,  1968. 

The  Commission  recently  issued  an  advisory  opinion  telling  an  applicant 
it  does  not  object  to  a  proposed  merger  on  the  basis  of  the  information 
available  at  this  time. 

The  applicant  (Company  A)  is  a  dairy  farmer  cooperative  association 
whose  members  own  cows  producing  raw  milk ;  applicant  operates  processing 
plants  in  one  state  and  sells  dairy  products  principally  to  independent  home 
deliverymen  in  two  states.  The  Company  (Company  B)  to  be  acquired 
operates  a  processing  plant  in  one  state  and  sells  dairy  products  to  independ- 
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ent  home  deliverymen,  grocery  stores  and  institutions  in  two  states.  The 
processing  plants  of  the  two  companies  are  not  in  the  same  state.  Members 
of  Company  A  presently  supply  about  fifty  per  cent  of  the  raw  milk  needs 
of  Company  B  and  it  is  not  anticipated  that  non-Company  A  members  will 
be  foreclosed  as  a  result  of  the  proposed  merger. 

Company  A  and  Company  B  contend  that  the  proposed  combination 
will  result  in  a  stronger  regional  business  entity  to  compete  more  effectively 
with  integrated  chain  stores  (having  their  own  dairy  facilities)  and  large 
national  dairy  companies  in  selling  dairy  products  to  consumers. 

Advisory  Opinion  Digest  No.  309 

Statute  Involved :  Section  2(a)  and        Below-cost  price  limiting  provision 
2(d),  amended  Clayton  Act.  in    cooperative    advertising   pro- 

Released:  November  27,  1968.  grams. 

The  Commission  recently  rendered  an  advisory  opinion  regarding  a 
proposal  to  include  the  following  statement  in  cooperative  advertising  agree- 
ments to  be  drafted  by  the  requesting  party  for  use  by  manufacturer-clients 
for  the  purpose  of  placing  a  restriction  on  price  advertising  practices  by  their 
retailer-customers : 

"Dealer  advertising  will  not  qualify  for  cooperative  reimbursement 
if  it  is  featured  at  a  price  below  the  retailer's  wholesale  price  (loss 
leader  type)  since  such  advertising  tends  to  lower  the  quality  image  of 
the  product  in  the  consumer's  mind." 

The  requesting  party  explained  that  this  provision  is  intended  to  assist 
manufacturer-clients  to  protect  the  quality  of  their  brand  image  through 
providing  them  with  the  means  for  limiting  the  payment  of  promotional 
allowances  to  those  retailer-customer  advertisements  which  mention  price 
at  or  above  the  retailer's  wholesale  price  level.  He  took  the  position  that 
such  limitation  would  not  afTect  any  retailer's  markup  picture. 

The  Commission  advised  that  the  question  posed  does  not  readily  lend 
itself  to  a  categorical  answer  which,  necessarily,  would  be  affected  by  the 
facts  surrounding  any  manufactures-client's  use  of  the  restriction.  Con- 
sidering the  various  possibilities  which  may  arise,  the  Commission  is  of  the 
opinion,  however,  that  it  cannot  give  its  approval  to  the  use  of  such  provision 
in  any  advertising  allowance  program  which  may  be  used  on  a  continuing, 
year-round  basis.  In  such  program  a  manufacturer  customarily  offers  to 
pay,  on  proportional  terms,  a  fixed  percentage  of  his  customer's  advertising 
costs  at  any  time  during  the  year.  To  incorporate  such  a  restriction  in  that 
kind  of  promotional  program  would,  in  the  Commission's  view,  have  a 
tendency  to  fix  or  establish  a  permanent  floor  under  resale  prices  which 
would  be  of  questionable  legality  under  the  antitrust  laws. 

The  Commission  further  pointed  out  that  it  does  not  see  the  same  ob- 
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jection  to  the  use  of  such  provision  in  situations  where  the  promotional 
offer  is  made  on  an  infrequent  or  intermittent  basis  during  the  year.  In 
such  instances  the  offer  is  usually  made  for  a  special  purpose,  such  as  to 
stimulate  off-season  sales  or  at  times  during  the  year  to  fit  in  with  an  overall 
marketing  program.  In  these  situations,  the  Commission  advised,  it  does 
not  foresee  the  same  restrictive  effects  on  resale  prices  when  a  manufacturer, 
who  is  otherwise  complying  with  the  law,  provides  that  he  will  not  pay 
any  part  of  the  cost  of  advertising  featuring  a  price  below  the  retailer's 
wholesale  cost. 

It  is,  of  course,  assumed  that  the  promotional  advertising  allowance  offer 
will  be  made  to  all  retailers  irrespective  of  the  prices  that  they  have  been 
charging  at  other  times. 

Commissioner  Elman,  dissenting:  In  this  advisory  opinion  the  Conmiis- 
sion  holds  that  it  is  illegal  per  se  for  a  manufacturer  to  include  in  a  regular 
cooperative  advertising  program  a  provision  that  he  will  not  reimburse 
a  retailer  for  any  advertisement  featuring  a  loss-leader  price  below  the 
wholesale  price  paid  by  the  retailer.  I  emphasize  the  per  se  character  of  the 
ruling  because  these  are  the  only  facts  before  us.  There  is  no  indication 
whatsoever  that  the  provision  is  part  of  a  scheme  whereby  the  manufacturer 
seeks  to  fix  prices  or  place  a  floor  under  resale  prices,  or  restrict  price  com- 
petition at  the  retail  level.  On  the  contrary,  it  is  clear  that  each  retailer 
remains  entirely  free  to  sell,  and  to  advertise,  the  product  at  as  low  a  price 
as  he  wishes,  including  below  cost. 

The  question  is  whether  a  manufacturer  who  believes  that  advertisements 
featuring  below-cost  retail  prices  damage  him  and  degrade  his  product  is 
nonetheless  compelled  to  subsidize  such  advertisements  by  retailers.  The 
manufacturer's  position,  simply  stated,  is  that  a  retailer  may  sell  and  adver- 
tise the  product  at  any  price  he  wishes,  but  that  if  he  chooses  to  advertise 
the  product  at  a  below-cost  price,  the  manufacturer  should  not  be  required 
to  pay  for  the  ad.  Is  this  an  unreasonable  position?  The  Commission's  answer 
is  that  it  is  illegal  per  se,  without  more. 

The  implications  of  the  Commission's  ruling  are  startling.  While  below- 
cost  selling  is  not  in  all  circumstances  illegal,  it  is  not  merely  an  unfair  method 
of  competition,  it  is  a  crime  under  Section  3  of  the  Robinson-Patman  Act, 
to  sell  goods  at  below-cost  prices  for  the  purpose  of  destroying  competition 
or  eliminating  a  competitor.  United  States  v.  National  Dairy  Corp.,  372 
U.S.  29  (1963). 

The  Commission  holds  today,  however,  that  a  retailer  who  engages  in  such 
illegal  below-cost  selling  may  require  one  of  his  principal  victims,  the  manu- 
facturer, to  become  an  involuntary  accessory  to  the  crime.  It  holds  that  a 
manufacturer  cannot  engage  in  a  regular  cooperative  advertising  program 
unless  he  also  agrees  to  subsidize  the  advertisements  of  even  those  retailers 
whose  only  interest  in  his  product  is  to  advertise  it,  for  selfishly  predatory  pur- 
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poses,  as  a  below-cost  "traffic  builder."  That  such  a  ruling  should  emanate 
in  1968  from  an  agency  of  government  supposedly  concerned  with  the  pro- 
tection of  competition  and  small  business — and  which  continually  disa- 
vows any  hostility  to  cooperative  advertising — is  disconcerting,  to  say  the 
least. 

Advisory  Opinion  Digest  No.  310 

Statute      Involved:       Section      5,        Origin     disclosure     on     imported 

Federal  Trade  Commission  Act.  watchbands  and  cases. 

Released:  November  27, 1968. 

The  Commission  was  recently  requested  to  furnish  an  advisory  opinion 
as  to  the  necessity  for  the  disclosure  of  the  country  of  origin  of  a  watch- 
band  or  watchcase  which  was  attached  to  a  watch  in  a  foreign  country  prior 
to  importation  into  the  United  States. 

The  Commission  advised  that  in  its  view  the  fact  that  watch  cases  are 
imported  need  not  be  disclosed  and  that  the  country  of  origin  of  a  watchcasp 
with  a  watch  band  permanently  affixed  thereto  need  not  be  disclosed,  but 
that  the  country  of  origin  of  a  metallic  watch  band  of  the  detachable  type 
must  be  disclosed. 

Advisory  Opinion  Digest  No.  311 

Statute  Involved:    Section  5,  Fed-        Origin  disclosure  of  imported  upper 
eral  Trade  Commission  Act.  material  used  in  shoes.  Use  of  re- 

Released:   November  27,  1968.  nown  firm   name   implies  made 

domestically. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion  to 
the  supplier  of  certain  synthetic  fabric  which  is  to  be  used  in  footwear  as 
an  upper  material.  The  opinion  dealt  with  various  questions  relating  to 
the  necessity  to  disclose  the  origin  of  the  fabric,  which  is  made  wholly  or  in 
part  in  a  foreign  country. 

Sold  directly  to  shoe  manufacturers,  the  material  will  be  used  in  the 
manufacture  of  dress  and  casual  shoes,  including  playtime  or  tennis  shoes, 
but  not  work  shoes  or  work  boots.  Under  one  method  of  production,  the 
yam  would  be  extruded  domestically  but  would  be  woven,  dyed  and  backed 
in  a  foreign  country.  Such  upper  material  made  abroad  would  represent 
approximately  25%  of  total  material  costs  for  women's  shoes  and  approxi- 
mately 28%  for  men's  shoes.  Under  the  second  contemplated  method  of 
production,  the  fabric  will  be  made  abroad  in  its  entirety.  Where  the  upper 
material  is  completely  of  foreign  origin,  it  will  represent  approximately  35%- 
40%  of  total  material  costs  for  a  pair  of  women's  shoes  and  approximately 
40%  of  total  material  costs  for  men's  shoes. 
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In  responding  to  the  request  for  an  advisory  opinion,  the  Commission 
made  the  following  general  observations : 

".  .  .  First,  the  Commission  construes  any  affirmative  representation 
that  products  are  made  in  the  U.S.A.,  as  constituting  an  affirmative 
representation  that  the  products  are  made  in  their  entirety  in  this  coun- 
try unless  there  is  a  clear  and  conspicuous  disclosure  of  the  origin  of 
the  imported  part  or  parts. 

"Further,  in  the  absence  of  any  affimative  misrepresentation  as  to 
origin,  the  Commission  is  of  the  opinion  that,  under  the  facts  as  pre- 
sented, it  will  not  be  necessary  to  disclose  the  country  of  origin  of  the 
imported  upper  material. 

"Lastly,  you  have  inquired  as  to  whether  disclosure  would  be  required 
if  the  shoes  are  manufactured  by  a  well-known  American  concern  or 
bear  a  well-known  American  trademark.  The  answer  to  this  question 
would  depend  upon  whether,  as  a  practical  matter,  the  use  of  such  name 
or  trademark  constitutes  a  representation  of  domestic  origin.  The  Com- 
mission believes  that  each  such  case  must  be  judged  on  its  own  merits 
in  view  of  the  surrounding  facts  and  circumstances,  and  that  no  rule 
of  general  application  can  be  announced." 

Advisory  Opinion  Digest  No.  312 

Statute    Involved:     Section    2(d),         Three-party  promotional  program, 

Amended  Clayton  Act.  sale  of  TV  advertising  time  to 

Released :  December  20,  1968.  suppliers  of  products  sold  through 

grocery  stores. 

The  Commission  recently  issued  an  advisory  opinion  informing  an  appli- 
cant that  his  proposed  three  party  promotional  plan  in  the  food  industry 
would  violate  statutes  administered  by  the  Commission. 

Under  the  plan,  the  promoter  proposes  to  solicit  sales  of  TV  advertising 
time  to  suppliers  of  products  retailed  principally  through  grocery  stores.  The 
rates  charged  suppliers  would  be  based  exclusively  on  the  television  time 
furnished  the  supplier.  In  addition,  each  such  supplier  would  receive  the 
right  to  have  its  products  promoted  in  the  establishment  of  participating 
retailers. 

Retail  participation  in  the  plan  would  be  solicited  by  the  promoter 
through  invitations  published  in  trade  journals  of  general  circulation  to  the 
retail  trades.  Retailers  would  participate  in  the  plan  by  providing  special 
in-store  displays  of  products  specified  by  suppliers  who  purchase  advertis- 
ing time  on  the  promoter's  programs  and  by  agreeing  \\'ith  such  suppliers  to 
maintain  during  the  period  of  the  promotion  a  reasonable  inventory  of  the 
products  involved  in  the  in-store  promotion.  The  display  obligation  of  each 
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participating  retailer  would  be  geared  to  the  participating  retailer's  facili- 
ties and  the  product  or  products  to  be  displayed  by  that  retailer.  In  return, 
participating  retailers  would  obtain  advertising  on  the  promoter's  television 
programs  in  accordance  with  a  formula  giving  each  participating  retailer  a 
minimum  10-second  advertising  spot  on  a  television  program  during  the 
specified  period  of  promotion.  Additional  10-second  spots  would  be  allowed 
on  the  basis  of  the  retailer's  purchases  during  an  immediate  prior  period  of 
suppliers'  products  covered  by  the  promotional  plan. 

On  the  basis  of  the  information  submitted  in  connection  with  the  applica- 
tion for  an  advisory  opinion,  it  appeared  to  the  Commission  that  the  pro- 
posed arrangements  for  individual  negotiations  between  suppliers  and 
retailers  with  respect  to  display  obligations  of  the  retailers  would  probably 
violate  Section  2(d)  of  the  Clayton  Act,  as  amended,  and  possibly  Section 
5  of  the  Federal  Trade  Commission  Act.  Furthermore,  the  plan  made  in- 
adequate provision  for  informing  the  retailers  of  their  opportunity  to 
participate. 

Advisory  Opinion  Digest  No.  313 

Statute  Involved:   Section  5,  Fed-         Markings  of  white  gold  ring  with 

eral  Trade  Commission  Act.  platinum  prongs  as  18K-Plat. 

Released:  December  20,  1968. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion 
in  which  it  advised  a  ring  manufacturer  that  it  would  be  improper  to  place 
the  following  mark  on  rings  composed  of  18  karat  white  gold  with  platinum 
baguette  prongs:  "18K-Plat." 

In  rejecting  the  proposed  mark,  the  Commission  cited  the  following  two 
reasons : 

"First,  since  the  prongs  of  the  center  stone  are  made  out  of  white 
gold  which  resembles  the  color  of  the  platinum  baguette  prongs,  pros- 
pective purchasers  might  believe  that  the  center  prongs  as  well  as  the 
baguette  prongs  are  also  made  of  platinum.  Second,  to  the  uninitiated 
prospective  purchaser,  the  proposed  mark,  coupled  with  the  similarity 
in  color  of  the  entire  ring,  might  mean  that  the  ring  is  made  in  its 
entirety  out  of  platinum  consisting  of  18  karat  fineness." 
Similarly,  the  Commission  also  rejected  two  other  proposed  markings 
("18K-10%  Plat"  and  "90%   18K-10%  Plat.")    because  they  leave  the 
consumer  to  speculate  as  to  the  exact  part  of  the  ring  which  is  composed 
of  platinum.  Concluding  that  these  two  alternative  suggestions  are  unac- 
ceptable, the  Commission  said : 

"Here,  again,  because  of  the  similarity  in  color  of  the  white  gold  and 
platinum  the  consumer  might  conclude  that  all  of  the  prongs,  including 
those  for  the  center  stone,  are  of  platinum  composition.  Under  these 
circumstances,  it  is  not  enough  to  merely  say  that  the  ring  contains 


257 

245 

10%  platinum  and  90%  gold  without  disclosing  the  true  composition 
of  the  various  parts  of  the  ring.  In  short,  the  Commission  believes  that 
the  mark  should  clearly  limit  the  platinum  content  to  the  baguette 
prongs  and  one  possible  suggestion  would  be  as  follows:  '18K-baguette 
prongs  Plat.'  Any  other  language  of  equal  clarity  would,  or  course,  be 
acceptable." 


(APPENDIX) 
Tripartite  Promotional  Program  Amendment 

July  11,  1968. 

Dear  Mr. :  This  is  in  further  reference  to  the  above-num- 
bered matter  and  to  the  Commission's  advisory  opinion  dated , 

in  which  you  were  advised  as  to  the  Commission's  view  with  respect  to 
the  proposed  promotional  program  there  involved. 

The  Commission  has  been  reexamining  this  and  other  advisory  opinions 
rendered  in  recent  years  concerning  three-party  (supplier,  promoter,  cus- 
tomer) promotional  assistance  plans  which  have  received  its  full  or  partial 
approval  and  has  decided  to  modify  this  opinion. 

This  step  is  necessary  because  information  which  has  subsequently  come 
to  the  Commission's  attention  in  connection  with  many  such  opinions 
which  have  been  issued  indicates  that  in  some  instances  the  customers  of 
the  participating  suppliers  have  not  been  adequately  advised  as  to  the 
availability  of  the  opportunity  to  participate  in  these  plans  or  have  not  been 
advised  as  to  the  alternatives  which  are  supposed  to  be  available  to  those 
who  are  unable  to  use  the  basic  plan.  This  step  is,  of  course,  absolutely 
essential  to  the  legal  operation  of  any  such  proposal,  for  a  promotional 
assistance  plan  cannot  be  said  to  be  available  to  customers  who  do  not  know 
of  its  existence  or  who  do  not  understand  its  terms.  It  is  not  the  Commis- 
sion's desire  at  this  time  to  rescind  any  of  the  opinions  which  have  been 
issued,  but,  in  view  of  these  developments,  it  is  the  Commission's  view  that, 
as  a  condition  of  its  continued  approval  of  your  plan,  reasonable  steps  must 
be  taken  to  see  that  the  required  notice  is  given  to  each  customer  who  is 
entitled  to  participate,  and  that  participants  in  your  plan  are  put  on  notice 
of  their  obligations  under  the  laws  administered  by  the  Commission. 

Accordingly,  the  advisory  opinion  in  the  above-numbered  matter  is  hereby 
modified  to  provide  that : 

(a)  The  promoter  must  make  it  clear  to  each  supplier  and  each 
retailer  that  even  though  an  intermediary  is  employed  in  this  plan,  it 
remains  the  supplier's  responsibility  to  take  all  reasonable  steps  so 
that  each  of  the  supplier's  customers  who  compete  with  one  another 
in  reselling  his  products  is  offered  either  an  opportunity  to  participate 
in  the  promotional  assistance  plan  or  proportionally  equal  terms 
or  a  suitable  alternative  if  the  customer  is  unable  as  a  practical  matter  to 
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participate  in  the  plan ;  if  not,  the  supplier,  the  retailer  and  the  promoter 
participating  in  the  plan  may  be  acting  in  violation  of  Section  2  ( d )  or 
(e)  of  the  Clayton  Act  and/or  Section  5  of  the  Federal  Trade  Com- 
mission Act, 

(b)  You  are  directed  to  submit  a  written  report  to  the  Commission 
within  six  months  from  the  receipt  of  this  letter  indicating  the  manner 
and  extent  of  your  compliance  with  the  requirement  outlined  in  the 
preceding  paragraphs. 

Commission  Enforcement  and  Policy  Statements 

Regulations  under  the  Fair  Pack- 
aging and  Labeling  Act. 
Released:  March  19,  1968. 

The  Federal  Trade  Commission  published  the  final  regulations  imple- 
menting Section  4  of  the  Fair  Packaging  and  Labeling  Act  in  today's  issue 
of  the  Federal  Register.  The  Fair  Packaging  and  Labeling  Act  (FPLA) 
vests  regulatory  authority  in  the  Food  and  Drug  Administration  (with 
respect  to  foods,  drugs,  and  cosmetics)  and  in  the  Federal  Trade  Commission 
(with  respect  to  other  consumer  commodities).  Both  Agencies  have  not 
issued  final  regulations  imposing  new  labeling  requirements  on  consumer 
commodities  covered  by  the  Act. 

The  Commission's  new  regulations  cover  label  representations  pertain- 
ing to  identity  of  the  commodity,  net  quantity  of  contents,  name  and  place 
of  business  of  manufacturer,  packer,  or  distributor,  and  number  of  servings, 
uses,  or  applications  contained  in  a  package.  The  similarity  between  the 
Commission's  regulations  under  FPLA  and  those  of  the  Food  and  Drug 
Administration  will  produce  new  standardization  in  labeling  requirements 
for  consumer  commodities.  (Under  FPLA  the  authority  of  the  States  to 
adopt  laws  and  regulations  differing  from  those  adopted  by  the  Federal 
Agencies  has  been  preempted. ) 

Among  the  major  provisions  of  the  Commission's  new  regulations  are: 

— Prohibition  against  the  use  in  the  name  of  a  commodity  of  a  com- 
ponent or  ingredient  not  present  in  significant  amounts. 

— required  declaration  of  street  address,  city.  State  and  Zip  Code  in 
the  declaration  of  place  of  business  of  the  manufacturer,  packer 
or  distributor  on  the  labels  of  consumer  commodities. 

— required  distinguishing  between  the  names  of  a  manufacturer  and 
packer  (or  distributor)  on  the  label  of  a  consumer  commodity. 

— Prohibition  against  the  use  of  misleading  and  qualifying  words  in 
conjunction  with  net  quantity  declarations. 
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— separations  of  the  required  net  quantity  declaration  and  placement 
of  the  declaration  on  the  principal  display  panel  within  the  bottom  30 
percent  of  the  area  of  the  label  panel. 
— required  declaration  for  the  first  time  of  net  quantity  by  weight  of 

all  bar  soaps. 
— required  dual  declaration  on  the  label  of  the  net  quantity  of  contents, 

e.g.,  ounces  followed  by  pounds  and  ounces  present. 
— required  declaration  of  measure  of  area  for  bidimensional  com- 
modities. As  applied  to  paper  products  for  example  this  provision 
would  require  declaration  of  length,  width,  and  area  for  such  articles 
as  tissues,  towels,  wrapping,  etc. 
— specification  discouraging  use  of  small  fractions  in  the  required  net 

quantity  declaration. 
— mandatory  type  sizes  for  the  required  net  quantity  declaration  set  in 

relation  to  the  area  of  the  principal  display  panel. 
— required  declaration  of  net  quantity  of  servings,  uses,  or  applications 

represented  to  be  present  in  a  container. 
— an  effective  date  of  January  1,  1969,  for  new  label  orders,  and  an 

effective  date  of  July  1,  1969,  for  all  commodities  in  commerce. 
— required  net  quantity  declaration  for  each  component  of  a  multi- 
component  "kit." 
In  a  companion  statement  of  policy  the  Commission  indicated  that  it  would 
make  findings  and  decisions  as  to  whether  various  commodities  are  covered 
by  the  Act  in  light  of  the  stated  Congressional  policy  of  assisting  consumers 
in  making  value  comparisons. 

Because  of  the  traditional  interest  and  activity  of  the  States  in  the  enforce- 
ment of  weight,  measures,  and  labeling  laws,  and  because  of  the  preemption 
provision  of  FPLA,  the  Commission  sought  and  received  the  assistance  of 
State  officials  in  the  adoption  of  these  regulations. 

Three-party    Promotional    Assist- 
ance Plans. 

Released:  September  21,  1965. 

The  Federal  Trade  Commission  today  issued  the  following  statement 
regarding  three-party  promotional  assistance  plans: 

"Since  June  1962,  when  its  Advisory  Opinion  procedure  was  established, 
the  Commission  has  received  many  requests  for  Opinions  regarding  promo- 
tional assistance  plans  which  have  been  within  the  purview  of  Sections 
2  (d)  and  (e)  of  the  Robinson-Patman  amendment  to  the  Clayton  Act 
and  Section  5  of  the  Federal  Trade  Commission  Act.  In  this  context,  promo- 
tional assistance  is  defined  as  the  payment  of  money  or  the  furnishing  of 
services  or  facilities  by  a  supplier  to  a  customer  for  the  purpose  of  promoting 
the  customer's  resale  of  the  supplier's  products.  Payments  for  or  the  furnish- 
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ing  of  advertising,  demonstrators,  displays,  special  packaging,  prizes  for 
contest,  special  handling  of  the  supplier's  products  are  typical  examples. 

In  brief,  the  laws  administered  by  the  Commission  provide  that  a  supplier 
in  commerce  furnishing  promotional  assistance  must  offer  it  to  each  of  his 
competing  customers  so  that  it  is  realistically  available  to  them  on  propor- 
tionally equal  terms.  The  basic  test  for  a  customer's  eligibilty  under  the  law 
is  whether,  in  reselling  the  supplier's  product,  he  competes  against  any  of 
those  customers  to  whom  the  assistance  is  offered.  If  he  does  compete  in 
its  resale,  the  supplier's  offer  must  be  made  to  him,  whether  he  operates  a 
grocery,  drug,  variety  or  other  type  of  store.  In  addition,  a  reasonable  alter- 
native means  of  participation  must  be  included  in  such  plans  for  eligible 
customers  who  are  unable  to  use  the  basic  plan. 

From  the  standpoint  of  a  supplier's  customer,  if  he  accepts  such  assistance 
with  knowledge,  actual  or  reasonably  imputable,  that  his  competitors  selling 
the  supplier's  products  have  not  been  offered  proportionally  equal  assistance 
by  the  supplier,  he  may  be  engaging  in  an  unfair  trade  practice  violative  of 
Section  5  of  the  Federal  Trade  Commission  Act.  In  this  connection,  the 
Commission's  Guides  for  Advertising  Allowances  set  forth  information  in 
greater  detail  as  to  the  legal  responsibilities  of  suppliers  and  their  customers 
with  regard  to  their  joint  promotional  activities. 

A  number  of  the  plans  submitted  for  an  Advisory  Opinion,  however,  have 
been  devised  by  a  requesting  party  who  is  neither  a  supplier  nor  a  customer 
but  a  hopeful  intermediary  who  had  approached  both  suppliers  and  cus- 
tomers to  interest  them  in  his  plan.  Examples  of  some  of  the  plans  submitted 
include  furnishing  in-store  music  with  commercials,  in-store  projection  or 
display  of  advertising  messages,  outdoor  advertising,  in-store  display  and 
distribution  of  recipe  cards  and  the  like. 

In  the  Advisory  Opinions  rendered  in  response  to  such  requests  the  Com- 
mission has  pointed  out  that  the  fact  that  an  intermediary  is  positioned 
between  the  supplier  and  the  supplier's  customers — the  retailers — does  not 
affect  applicability  of  the  law  to  the  promoter's  plan.  Even  though  an 
intermediary  is  employed,  it  remains  the  supplier's  responsibility  to  make 
certain  that  each  of  the  supplier's  customers  who  compete  with  one  another 
in  reselling  his  products  is  offered  either  an  opportunity  to  participate  in  the 
promotional  assistance  plan  on  proportionally  equal  terms  or  a  suitable 
alternative  if  the  customer  is  unable  as  a  practical  matter  to  participate  in 
the  plan;  if  not,  the  supplier,  the  retailer  and  the  promoter  participating 
in  the  plan  may  be  acting  in  violation  of  Section  2  (d)  or  (e)  of  the  Clayton 
Act  and/or  Section  5  of  the  Federal  Trade  Commission  Act, 

Advertisements    that    Appear    in 
Feature  Article  Format. 

Released:   November  28,  1967. 

The  Commission  has  recently  considered  the  publication  by  various  print 
media  of  advertisements  that  use  the  format  and  have  the  appearance  of 
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news  or  feature  articles.  Generally  the  caption  "ADV."  or  "ADVERTISE- 
MENT" appears  at  the  top  of  such  advertisements,  but  sometimes  it  is 
omitted.  The  Commission  is  concerned  that  omission  of  the  caption  "AD- 
VERTISEMENT" may  cause  readers  to  believe  that  the  advertisement  is 
in  fact  a  feature  or  news  article.  The  Commission  also  wishes  to  point  out 
that  in  some  instances  the  format  of  the  advertisement  may  so  exactly  dupli- 
cate a  news  or  feature  article  as  to  render  the  caption  "ADVERTISE- 
MENT" meaningless  and  incapable  of  curing  the  deception. 

The  Commission  believes  that  it  is  in  the  public  interest  that  publishers 
and  advertisers  avoid  any  possible  deception  by  not  placing  advertisements 
whose  format  simulates  that  of  a  news  or  feature  article.  Inclusion  in  such 
an  advertisement  of  a  by-line,  particularly  when  accompanied  by  the 
writer's  title  (such  as  "feature  writer"  or  "editor") ,  may  also  mislead  readers 
as  to  its  nature.  Accordingly,  the  Commission  cautions  advertisers  to  avoid 
use  of  such  devices  in  their  advertisements,  when  they  may  tend  to  mislead 
readers. 

Where  an  advertisement  may  have  a  general  resemblance  to  the  format 
a  news  or  feature  article,  advertisers  and  publishers  should  print,  in  clear 
type  of  sufficiently  large  size  to  be  readily  noticed,  the  word  "ADVERTISE- 
MENT" in  close  proximity  to  the  advertisement.  Also,  to  avoid  deception 
when  an  advertisement  or  an  advertising  section  of  this  nature  extends  for 
more  than  one  page,  the  word  "ADVERTISEMENT"  should  be  repeated 
on  each  page. 

Foreign  Origin  Disclosure  of  Im- 
pored  Merchandise. 

Released:  April 4,  1968. 

The  Commission  made  public  today  its  conclusions  resulting  from  a  gen- 
eral review  of  the  subject  of  the  disclosure  of  foreign  origin.  The  review  was 
undertaken  as  a  result  of  numerous  inquiries  which  the  Commission  has 
received  on  this  subject  over  the  past  several  years. 

As  a  result  of  its  extensive  analysis,  the  Commission  has  concluded  that 
it  is  neither  necessary  nor  desirable  to  announce  any  new  or  changed  rules 
or  statements  of  general  policy  in  this  area.  The  Commission  believes  that 
the  public  interest  will  be  best  served  if  it  continues  to  deal  with  foreign 
origin  matters  on  a  product-by-product  and  case-by-case  basis,  in  light  of  the 
particular  facts  presented. 

It  is  settled  law  that  sellers  may  not  make  affirmative  misrepresentations 
which  are  material  in  inducing  purchases  of  a  product.  By  the  same  token, 
a  failure  to  disclose  material  information  may  constitute  deception  of  the 
consuming  public.  These  general  principles  are  applicable  to  the  merchan- 
dising of  imported  products  and  substantial  components. 

The  Commission  and  the  courts  have  found  in  many  cases  not  only  the 
existence  of  a  general  consumer  preference  for  American  products  but  also 
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a  specific  preference  for  particular  products  made  in  the  United  States.  The 
Commission  is  also  aware  that  consumer  preferences  in  some  industries  arise 
out  of  an  association  in  the  consumer's  mind  of  product  quality  with  the 
origin  of  the  manufacturer  or  assembly  of  the  product.  Whether  or  not  such 
a  preference  exists  in  the  case  of  a  particular  product,  and  whether  or  not 
the  failure  to  disclose  the  origin  of  an  imported  product  or  substantial  com- 
ponent constitutes  a  material  or  actionable  deception  warranting  Com- 
mission action,  is,  of  course,  a  question  to  be  determined  on  the  basis  of  the 
facts  and  circumstances  involved. 

The  Commission  reaffirms  its  adherence  to  the  rules  and  principles  which 
have  been  announced  in  prior  cases.  It  is  also  recognized  that  their  applica- 
tion to  particular  situations  may  present  difficulties  in  some  instances.  The 
Commission's  advisory  opinion  procedure  is  intended  to  assist  businessmen, 
so  far  as  may  be  possible,  in  attempting  to  resolve  such  uncertainties. 

In  summary,  the  Commission  recognizes  that  a  consumer  having  all  rele- 
vant and  pertinent  information  about  a  product  is  enabled  to  make  com- 
parative evaluation  of  the  many  varieties  of  products  offered  in  the  market- 
place. Such  information  increases  the  utility  of  the  consumer's  purchasing 
power  by  permitting  him  to  choose  more  intelligently  between  competing 
products,  and,  to  this  extent,  facilitates  and  promotes  a  more  effective 
operation  of  the  competitive  process. 

Enforcement  Policy  with  Respect 
to  Misrepresentation  of  Certain 
Aricles  as  Genuine  and  Authen- 
tic Products  of  American  Indian 
Craftsmanship. 

Released:  AprillS,  1968. 

The  Commission  has  been  concerned  recently  with  acts  and  practices  of 
manufacturers,  importers  and  distributors  in  passing  off  as  Indian  made, 
goods  which  have  not  been  produced  by  American  Indian  artisans  or  crafts- 
men. The  Commission  believes  it  necessary  to  prescribe  guidelines  in  the 
interests  of  the  purchasing  public  and  to  assist  the  manufacturers,  importers, 
and  distributors  of  these  products  to  avoid  possible  violations  of  the  Federal 
Trade  Commission  Act. 

The  Commission's  staff  has  investigated  the  practices  of  a  number  of 
importers,  manufacturers,  and  distributors  of  articles  sold  or  offered  for 
sale  as  curios,  souvenirs,  gifts,  novelties,  and  toys  which  resemble  or  simulate, 
because  of  their  appearance,  design,  or  nature,  products  ordinarily  asso- 
ciated with  American  Indian  craftsmanship.  This  merchandise  includes 
but  is  not  limited  to,  such  articles  as  tom-toms,  tomahawks,  dance  rattles, 
headdresses,  powder  horn  whistles,  totem  poles,  dolls,  spears,  arrows,  moc- 
casins, whips,  belts,  beadwork,  pottery,  necklaces,  bracelets,  rings,  and  other 
jewelry.  Frequently  these  articles  are  decorated  with  symbols,  markings,  and 
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designs  which  have  an  ethnic  significance  associated  with  American  Indians. 

Many  of  the  foregoing  products  are  made  in  whole  or  in  part  by  machine. 
Although  in  some  cases  American  Indians  have  been  employed  to  finish 
or  to  assemble  the  product,  in  many  instances  they  have  not  participated 
in  its  production  at  all. 

Other  products  of  this  type  are  comprised  entirely  or  in  part  of  compo- 
nents which  have  been  imported  from  foreign  countries.  While  some  of  the 
foreign  made  merchandise  bears  markings  which  disclose  its  foreign  origin, 
these  markings  are  frequently  so  small  and  placed  so  inconspicuously  upon 
the  article  that  they  are  not  readily  discernible  by  the  public. 

The  nature  and  appearance  of  both  the  domestic  and  imported  products, 
and  the  representations  made  in  connection  with  their  sale,  lead  the  public 
to  believe  that  they  are  handmade  products  of  Indian  craftsmanship. 

Typically,  manufacturers,  importers,  and  distributors  sell  and  ship  these 
products  to  various  retail  dealers  located  throughout  the  United  States. 
Many  of  these  dealers  operate  so-called  "Trading  Posts"  or  "Indian  Craft 
Shops"  in  the  vicinity  of  areas  where  Indians  are  known  to  reside.  In  the 
course  and  conduct  of  their  business  the  manufacturers,  importers,  and 
distributors,  affix  to  or  place  on  the  products,  symbols  and  markings  of  a 
kind  and  character  associated  with  American  Indians  and  depictions  of 
Indians  or  Indian  scenes.  Certain  words  phrases,  statements,  and  repre- 
sentations are  used  in  catalogs,  trade  journals,  labels,  and  in  other  media, 
which  directly  or  by  implication  convey  the  impression  that  the  articles  are 
products  of  Indian  craftsmanship.  Examples  of  such  words  and  phrases 
include  the  following:  "American  Indian  Made,"  "Made  by  Chief  Deer- 
foot,"  "Genuine  Indian  Made,"  "Indian,"  "Genuine  Indian  (name  of  prod- 
uct)," "Handcraft  Indian  (name  of  product),"  and  "Reservation  made." 

Through  the  use  of  these  false  and  misleading  representations,  and  decep- 
tive acts  and  practices,  manufacturers,  importers  and  distributors  enable 
retailers  and  others  to  deceive  and  mislead  the  consuming  public  as  to  the 
source  of  this  type  of  merchandise. 

As  the  manufacturers,  importers,  and  distributors  of  these  products  com- 
pete in  commerce  with  corporations,  firms  and  individuals  manufacturing 
or  selling  curios,  souvenirs,  gifts,  novelties  and  toys  which  are  genuine  prod- 
ucts of  Indian  craftsmanship  and  with  those  selling  simulated  Indian 
products  which  are  so  marked  and  advertised  as  to  disclose  their  true  origin 
and  nature,  the  existence  of  unfair  competition  is  evident. 

The  Commission  has  noted  the  long-standing  public  policy  of  assisting 
Indians  to  become  self-supporting  members  of  society.  In  1935,  the  Indian 
Arts  and  Crafts  Board  was  created  by  statute  in  the  Department  of  Interior 
(see  25  U.S.C.  305)  to  promote  the  development  of  Indian  arts  and  crafts, 
and  to  expand  the  market  for  products  of  Indian  arts  and  craftsmanship. 
According  to  information  received  by  the  Commission,  more  than  6,000 
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Indian  and  Eskimo  artists  and  craftsmen  earn  annually  a  total  of  over 
$2,000,000  from  the  sale  of  handcraft  products,  and  it  is  expected  that  this 
volume  will  increase  substantially  as  larger  markets  are  developed  and  pro- 
duction is  increased.  However,  there  is  little  doubt  that  the  efforts  of  the 
Board  have  been  hampered  and  made  more  difficult  by  the  unfair  compe- 
tition, and  the  deceptive  acts  and  practices  of  those  engaged  in  the  manu- 
facturer, importation,  and  distribution  of  simulated  Indian  products. 

Clearly,  remedial  action  is  indicated.  In  the  belief  that  the  more  knowl- 
edge businessmen  have  as  to  the  requirements  of  laws  designed  to  protect 
the  consumer  and  foster  open  and  fair  competition,  the  greater  the  likelihood 
that  they  will  conform  to  those  laws,  with  attendant  benefits  to  both  the 
public  and  the  business  communities,  the  Commission  is  setting  forth  the 
following  guidelines  for  manufacturers,  importers  and  distributors  of  sim- 
ulated Indian  products. 

First,  it  is  the  view  of  the  Commission  that  the  term  "Indian  made"  or 
the  unqualified  terms  "Indian,"  "American  Indian"  and  terms  of  similar 
import,  should  not  be  used  to  describe  or  designate  products  which  have 
not  been  handmade  or  handcrafted  by  Indians  resident  within  the  United 
States.  (Nothing  in  this  statement  should  be  taken  to  restrict  the  use  of 
accurate  descriptions  of  products  manufactured  in  the  Republic  of  India.) 

Second,  products  should  not  be  offered  for  sale  with  direct  or  implied 
representations  that  they  have  been  made  by  Indians  when  they  have  been 
made  in  part  by  machinery,  or  include  components  which  have  been  so 
made.  Of  course,  there  is  no  objection  to  identifying  any  product  compo- 
nents which  have  been  handmade  or  crafted  by  Indians,  or  to  describing 
truthfully  the  part  that  Indians  have  played  in  the  fabrication  of  the 
product. 

Third,  simulated  Indian  products  consisting  in  whole  or  in  substantial 
part  of  components  of  foreign  origin  should  not  be  offered  for  sale  or  dis- 
tributed without  disclosing  the  country  of  origin  by  legible  marking  or 
stamping  on  said  merchandise  or  on  a  label  or  tag  affixed  thereto,  which  is 
of  such  a  degree  of  permanency  as  to  remain  on  or  attached  to  the  mer- 
chandise, in  legible  form  until  sold  to  the  ultimate  consumer  thereof,  and 
of  such  conspicuousness  as  likely  to  be  observed  and  read  by  purchasers 
and  prospective  purchasers  making  casual  inspection  of  the  merchandise. 

Fourth,  manufacturers,  importers,  and  distributors  of  simulated  Indian 
products  should  not  misrepresent  directly  or  indirectly,  in  catalogs,  ad- 
vertising, laibeling,  marking,  packaging,  tags,  or  by  any  other  means,  the 
nature,  composition,  or  origin  of  such  products.  For  example,  terms  such  as 
tribal  or  Indian  names,  derivations  thereof,  or  symbols,  designs,  and  markings 
of  a  kind  or  character  associated  with  Indians,  or  depictions  of  Indians  or 
Indian  scenes  should  not  be  used  in  catalogs  or  other  promotional  materials 
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to  designate  or  refer  to  products  which  have  not  been  handcrafted  or  hand- 
made by  American  Indians. 

The  Commission  believes  that  each  manufacturer,  importer  and  distributor 
of  these  products  should  carefully  review  its  advertising,  catalogs,  labels,  tags, 
and  other  media  and  determine  whether  it  is  complying  with  the  standards 
set  forth  in  this  statement,  which  are  based  on  applicable  law.  Thereafter 
action  to  effect  any  necessary  changes  should  be  promptly  undertaken. 

While  the  Commission  is  aware  that  firms  will  require  a  reasonable  time 
to  utilize  existing  stocks  of  merchandise  and  advertising  materials  on  hand, 
and  to  make  arrangements  with  overseas  suppliers  for  necessary  changes  in 
the  markings  on  imported  products,  it  will  expect  these  actions  to  be 
accomplished  as  soon  as  practicable. 

Should  a  subsequent  investigation  disclose  that  such  efforts  have  not  been 
made,  and  the  relevant  facts  show  there  is  a  violation  of  law,  the  Commis- 
sion will  move  wdthin  the  scope  of  its  jurisdiction  and  remedial  powers,  to 
correct  the  illegality.  Where  it  is  shown  that  a  particular  company  has  en- 
gaged in  illegal  acts  or  practices,  it  is  not  a  defense  or  justification  to  show 
that  other  companies  are  also  engaged  in  similar  activities. 

Guide  Against  Deceptive  Use  of  the 
Word  "Free"  in  Connection  with 
the  Sale  of  Photographic  Film 
and  Film  Processing  Service. 

Released:  June  5,  1968. 

The  Federal  Trade  Commission  has  issued  a  Guide  which  is  intended  to 
insure  that  the  public  will  not  be  deceived  by  illusions  of  bargains  in  offers 
of  so-called  "free"  film  made  in  connection  with  charges  for  film  developing 
and  processing  service. 

The  Commission  stated  that  the  Guide,  which  becomes  effective  Septem- 
ber 3,  1968,  is  advisory  in  nature  and  was  adopted  to  encourage  voluntary 
compliance  by  sellers  of  photographic  film  and  film  processing  service  with 
the  laws  it  administers.  However,  proceedings  to  enforce  the  requirements  of 
law  as  explained  in  the  Guide  may  be  brought  under  the  FTC  Act. 

It  is  emphasized  that  the  Guide  should  not  be  construed  as  replacing  or 
modifying  any  of  the  provisions  of  the  FTC's  Trade  Practice  Rule  on  Use 
of  the  Word  "Free,"  approved  December  3,  1953. 

The  text  of  the  Guide  is  given  below: 

A  common  form  of  bargain  advertising  used  to  promote  the  sale  of 
photographic  film  processing  services  is  the  offer  of  a  roll  of  film, 
represented  as  being  free  to  consumers  who  purchase  a  particular 
advertiser's  service. 
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Film  processors  should  avoid  representing  film  as  "free"  when  their 
quoted  price  for  processing  is  not  their  regular  price  for  such  service,  or, 
when  the  price  charged  for  processing  in  connection  with  the  "free" 
film  representation  is  in  excess  of  the  price  regularly  charged  by  them 
for  processing  alone.  A  regular  price  is  the  price  at  which  an  article  or 
service  is  openly  and  actively  sold  by  the  advertiser  to  the  public  on  a 
regular  basis  for  a  reasonably  substantial  period  of  time  in  the  recent 
and  regular  course  of  business.  A  price  which  ( 1 )  is  not  the  advertiser's 
actual  selling  price,  (2)  is  a  price  which  was  not  used  in  the  recent  past 
but  at  some  remote  period  in  the  past,  or  (3)  is  a  price  which  has  been 
used  only  for  a  short  period  of  time,  is  not  a  regular  price.  Consequently, 
use  of  any  price  or  amount,  other  than  the  advertiser's  own  bona 
fide  regular  price,  in  connection  with  a  "free"  film  representation  is 
deceptive. 

"Free"  film  offers  are  understood  by  consumers  to  mean  that  the 
price  charged  by  the  advertiser  is  for  processing  alone  and  has  not  been 
raised  to  include  a  payment  for  the  film.  In  other  words,  they  under- 
stand that  the  film,  in  fact,  is  a  gift  to  the  consumer  given  by  the  adver- 
tiser in  return  for  the  processing  business  he  receives.  In  such  circum- 
stances, if  any  portion  of  the  represented  price  charged  for  processing 
includes  any  payment  for  the  film  to  the  processor,  the  "free"  film 
offer  is  deceptive  and  consumers  are  misled. 

Where  a  processor  has  not  established  a  regular  price  for  processing 
service  by  itself,  he  has  no  basis,  except  in  the  case  of  introductory  offer, 
upon  which  to  make  a  "free"  film  representation.  Likewise,  a  processor 
may  not  justify  "free"  film  offers,  whether  advertised  with  or  without 
qualification,  on  the  ground  that  his  price  for  processing  and  film  is 
equal  to  or  less  than  the  price  charged  by  local  developers  for  process- 
ing alone,  in  a  given  trade  area.  Only  the  industry  member's  own 
regular  processing  price  may  be  used  as  a  basis  for  the  "free"  film 
representation. 

Continuous  free  film  offers  or  the  repetition  of  such  offers  with  great 
frequency  should  be  avoided.  Continuous  or  frequent  offers  of  free  film 
made  in  connection  with  the  sale  of  processing  service  are  false  and 
misleading  since  the  processor's  price  for  his  service  alone  will,  by  lapse 
of  time,  become  his  regular  price  for  processing  service  and  film  in 
combination.  The  film,  in  such  circumstances,  would  therefore  no  longer 
be  "free." 

Introductory  (temporary)  offers  of  "free"  film  should  not  be  ad- 
vertised where  processors  do  not,  in  good  faith,  expect  to  discontinue 
the  offer  after  a  limited  time  and  commence  selling  processing  service 
separately  at  the  same  price  at  which  the  offer  of  such  service,  together 
with  the  "free"  film,  has  been  made. 
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The  Guide  does  not  preclude  the  use  of  non-deceptive  "combina- 
tion" oflFers  in  which  film  and  processing  are  offered  for  sale  as  a  single 
unit  at  a  single  stated  price,  and  where  no  representation  is  made  that 
the  price  is  being  paid  for  one  item  and  the  other  is  "free."  Similarly, 
film  processors  are  not  precluded  from  setting  a  price  for  processing 
which  ako  includes  furnishing  the  purchaser  with  a  replacement  roll  of 
film  at  one  inclusive  price — again,  where  no  representation  is  made  that 
the  latter  is  "free." 

Rule  Regarding  Deception  as  to 

Transitor  Count  of  Radios. 
Released:  June  7,  1968. 

The  Federal  Trade  Commission  has  promulgated  a  trade  regulation  rule 
regarding  deception  as  to  transistor  count  of  radio  receiving  sets,  including 
transceivers  or  so-called  walkie-talkies.  The  rule  becomes  effective  Decem- 
ber 10,  1968. 

The  rule  provides  that  "it  is  an  unfair  method  of  competition  and  an  un- 
fair and  deceptive  act  or  practice  to  represent  directly  or  by  implication,  that 
any  such  radio  sets  contain  a  specified  number  of  transistors  when  one  or 
more  of  such  transistors:  (1)  are  dummy  transistors,  (2)  do  not  perform 
the  recognized  and  customary  functions  of  radio  set  transistors  in  the  detec- 
tion, amplification  and  reception  of  radio  signals,  or  (3)  are  used  in  parallel 
or  cascade  applications  which  do  not  improve  the  performance  capabilities 
of  such  sets  in  the  reception,  detection  and  amplification  of  radio  signals. 
Provided,  however,  that  nothing  in  this  rule  should  be  construed  to  prohibit, 
in  connection  with  a  statement  as  to  the  actual  transistor  count  (computed 
without  inclusion  of  transistors  which  do  not  perform  the  functions  of  detec- 
tion, amplification  and  reception  of  radio  signals),  a  further  statement  to 
the  effect  that  the  sets  in  addition  contain  one  more  transistors  acting  as 
diodes  or  performing  auxiliary  or  other  functions  when  such  is  the  fact 
(e.g.,  '6  transistors  plus  one  diode') ." 

The  record  shows  that  marketers  of  radios,  especially  the  less  expensive 
imported  sets,  have  included  in  the  transistor  count  computation  transistors 
which  fall  within  the  three  categories  prohibited  by  the  rule,  the  Commission 
said. 

Holding  that  this  practice  is  deceptive  and  tends  to  divert  business  from 
competitors  who  do  not  misrepresent  the  transistor  count  of  their  products, 
the  Commission  pointed  out:  "With  the  advent  of  the  radio  receiving  set,  the 
purchasing  public  acquired  a  belief  that  the  greater  the  number  of  function- 
ing tubes  in  a  radio  the  better  it  performs.  Great  emphasis  in  advertising  and 
otherwise  was  placed  on  tube  count.  As  early  as  1942  the  Commission  found 
in  a  case  that  a  substantial  portion  of  the  purchasing  public  believes  that  the 
greater  the  number  of  tubes  in  a  receiving  set,  the  greater  will  be  its  power 
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of  detecting,  amplifying  and  receiving  signals.  The  record  of  this  proceeding 
shows  that  transitors  are  now  used  in  place  of  vacuum  tubes  in  many  radio 
receiving  sets.  Great  emphasis  has  now  been  placed  on  transistor  count.  The 
Commission  is  of  the  view  that  the  purchasing  public's  belief  that  the  greater 
the  number  of  tubes  in  a  radio  the  better  and  more  powerful  the  radio  has 
shifted  to  a  similar  belief  with  respect  to  the  number  of  transistors." 

Rights  and  Duties  of  Consumers 
Receiving  Shipments  of  Un- 
ordered Merchandise  and  Obli- 
gations of  Businessmen  Shipping 
such  Merchandise. 

Released:  June  25, 1968. 

It  has  come  to  the  attention  of  the  Federal  Trade  Commission,  primarily 
from  consumer  complaints,  that  the  practice  of  sending  unordered  merchan- 
dise to  prospective  purchasers  is  widespread  and  increasing.  Since  recipients 
of  such  merchandise  are  usually  not  fully  aware  of  their  legal  rights  and 
obligations  under  such  circumstances,  they  are  often  troubled  as  to  the  need 
to  pay  for  the  merchandise  or  return  it,  and  wonder  whether  they  are  free 
to  discard  it  without  becoming  liable  for  the  purchase  price. 

Sending  unordered  merchandise  with  a  stated  purchase  price  directly  to 
a  prospective  purchaser  in  and  of  itself  often  implies  that  he  has  an  obliga- 
tion either  to  pay  for  or  to  return  the  merchandise,  regardless  of  his  desire 
to  keep  or  use  it.  Moreover,  many  merchants  have  enhanced  this  impression 
by  representing  in  accompanying  literature,  directly  or  indirectly,  that  the 
prospective  purchaser  must  pay  for,  or  return  the  merchandise.  The  Federal 
Trade  Commission  is  issuing  this  statement  to  advise  both  consumers  and 
businessmen  of  the  dangers  inherent  in  such  practices. 

An  individual  receiving  unordered  merchandise  should  realize  that  he  has 
no  obligation  either  to  return  the  merchandise  or  to  pay  for  it,  unless  he  uses 
the  merchandise  or  desires  to  purchase  it.  This  statement  assumes  that  there 
is  no  written  agreement  in  effect  at  that  time  between  the  recipient  and  the 
sender,  as  in  a  number  of  book  and  record  club  programs,  to  return  or  to  pay 
for  such  items. 

Merchants  who  send  unordered  merchandise  without  the  prior  consent 
of  the  prospective  purchaser  should  also  be  aware  that  the  Commission  has 
recently  issued  complaints  and  cease  and  desist  orders  in  two  such  cases. 

In  one  case  the  Commission  found  that  the  manufacturer  of  a  non-pre- 
scription drug  product  was  sending  unordered  shipments  of  the  product 
(along  with  an  invoice)  to  retail  drug  stores  and  simultaneously  placing 
advertisements  in  the  local  paper  announcing  that  the  product  was  available 
at  that  drug  store.  The  druggists  were  put  in  the  position  of  having  to  take 
affirmative  action  or  else  "become  reluctant  customers  without  having 
actually  agreed  to  become  customers."     The  Commission  held  that  such 
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methods  of  sale  constituted  unfair  and  deceptive  acts  and  practices  in  viola- 
tion of  Section  5  of  the  Federal  Trade  Commission  Act  and  ordered  the 
manufacturer  to  stop  sending  any  merchandise  to  a  retailer  or  using  his 
name  in  an  advertisement  without  the  retailer's  prior  written  consent. 

In  the  other  case  a  seller  of  merchandise  mailed  unordered  shipments 
"on  approval"  to  individuals  along  with  an  "Approved  Invoice"  stating 
the  price  of  the  items  and  the  legend  "Please  return  this  invoice  with  your 
payment,"  This  was  subsequently  followed  with  "reminder"  notices  and  a 
series  of  letters  which  became  progressively  more  forceful  in  first  suggesting, 
then  demanding,  that  payment  be  made.  The  Commission  found  that  each  of 
the  seller's  communications  to  the  mailees,  including  the  initial  approval 
invoice,  created  the  false  and  misleading  impression  that  the  mailees  had  to 
pay  for  the  merchandise.  Later  communications  suggesting  that  the  items 
could  be  returned  in  lieu  of  payment  were  also  held  to  be  deceptive.  The 
Commission  ordered  the  seller  to  stop  sending  any  communications  request- 
ing payment  for,  or  the  return  of,  unordered  merchandise  without  disclosing 
that  the  recipient  has  no  obligation  to  comply  with  such  request. 

The  Commission  intends  to  examine  all  complaints  brought  to  its  attention 
involving  the  sending  of  unordered  merchandise  in  the  light  of  the  principles 
represented  by  these  two  cases.  Specifically : 

ABSENT  A  PRIOR  AGREEMENT  BETWEEN  THE  PARTIES, 
ANY  SHIPMENT  OF  UNORDERED  MERCHANDISE,  AND  ANY 
COMMUNICATION  DESIGNED  TO  OBTAIN  PAYMENT  FOR, 
OR  RETURN  OF,  SUCH  MERCHANDISE,  MUST  BE  ACCOM- 
PANIED BY  A  CLEAR  AND  CONSPICUOUS  DISCLOSURE 
THAT  THE  MERCHANDISE  HAS  BEEN  SENT  TO  THE  RE- 
CIPIENT UNSOLICITED,  THAT  THE  RECIPIENT  IS  UNDER 
NO  OBLIGATION  EITHER  TO  RETURN  THE  MERCHANDISE 
TO  THE  SENDER  OR  TO  PRESERVE  IT  INTACT,  AND  THAT 
THE  RECIPIENT  IS  REQUIRED  TO  PAY  FOR  THE  MER- 
CHANDISE ONLY  IF  HE  USES  IT  OR  DECIDES  TO  PUR- 
CHASE IT. 

False  and  Deceptive  Practices  Used 
by  some  Sellers  of  Home  Repair 
Products. 

Released:  April  16,  1965. 

With  the  coming  spring,  many  people  are  faced  with  making  needed  home 
repairs,  will  be  adding  rooms  to  accommodate  growing  families  and  making 
general  improvements  on  their  homes. 

Some  fly-by-night  operators  also  will  be  using  this  time  of  the  year  to  nail 
down  sales  by  hammering  on  doors  of  prospective  customers  and  selling — 
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through  deceptive  practices  and  misrepresentations — home  improvement 
and  repair  products. 

To  name  a  few,  these  high  pressure  salesmen  will  be  using  some  of  the 
following  tactics:  The  "model-home"  pitch,  bogus  "contests",  deceptive 
"referral"  schemes,  bait-and-switch  techniques,  fictitious  "regular"  prices, 
misleading  guarantees,  misrepretations  of  interest  rates  and  false  designation 
of  salesmen  as  graduates  of  a  "home  improvement  academy."  All  of  these 
have  been  among  the  types  of  practices  prohibited  by  the  Federal  Trade 
Commission  in  cases  involving  sales  of  siding,  storm  windows,  awnings  and 
other  home  improvement  products. 

In  the  model-home  pitch,  the  prospect  is  told  that  he  will  be  given  a 
special  discount  price  if  he  allows  his  home  to  be  used  to  demonstrate  the 
product,  and  that  he  will  receive  a  commission  of,  say,  $100,  on  each  sale 
made  as  a  result  of  such  showings. 

In  the  referral  scheme,  he  is  promised  a  commission  on  sales  made  to 
friends,  relatives  or  neighbors  whose  names  he  furnishes. 

In  the  bogus  contest,  he  is  told  that  his  home  will  be  entered  in  a  contest 
to  determine  which  showed  the  greatest  improvement,  with  winners  to  be 
given  a  prize  such  as  a  free  trip  to  a  foreign  country  or  a  new  automobile. 

The  bait-and-switch  technique  involves  the  advertising  of  an  attractive 
offer,  not  in  good  faith,  for  the  purpose  of  obtaining  leads.  When  the  pros- 
pects respond,  the  salesman  disparages  the  advertised  product  in  order  to  sell 
more  expensive  models. 

As  to  misleading  guarantees,  many  purchasers  find  that  the  guarantee  has 
conditions  and  limitations  which  are  not  disclosed  until  he  signs  the  contract 
or  the  job  is  completed. 

All  of  these  practices,  when  false  and  deceptive,  have  been  condemned  by 
the  FTC  and  the  courts. 

As  to  siding  materials,  prospective  customers  should  be  especially  on  the 
lookout  for  the  salesman  who  misrepresents  that :  The  concern  he  represents 
is  a  manufacturer  of  the  siding  materials  and  consequently  can  offer  them  at 
lower  prices ;  his  aluminum  siding  materials  are  manufactured  by  one  of  the 
leading  aluminum  companies,  and  he  is  connected  or  affiliated  with  such  a 
company;  and  his  siding  materials  are  applied  by  factory  trained  installers. 

Consumers  can  do  a  great  deal  to  protect  themselves  against  fly-by-night 
operators.  Before  signing  any  contract,  the  prospective  purchaser  should; 
Compare  ( 1 )  prices  with  local,  established  concerns,  and  (2)  quality  of  both 
materials  and  workmanship ;  not  sign  a  contract  until  the  fine  print  has  been 
read  and  studied;  and  not  be  pressured  into  signing  a  contract  because 
"this  is  the  last  chance"  and  the  offer  will  not  be  available  tomorrow. 

However,  if  you,  as  a  consumer,  do  get  rooked,  don't  just  charge  it  up 
to  experience  and  forget  about  it.  Bring  your  complaint  first  to  the  seller, 
if  you  can  find  him;  report  false  advertising,  if  he  has  advertised,  to  the 
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media  carrying  it;  report  deception  to  local  organizations  concerned  with 
better  business  standards;  and  write  to  the  Federal  Trade  Commission,  stat- 
ing all  of  the  facts. 

By  taking  these  actions,  you  may  save  your  neighbors  and  others  from 
the  same,  expensive  experience  you  encountered  by  dealing  with  a  fly-by- 
night  operator. 

Enforcement  Policy  regarding  De- 
ceptive Representations  of  Chem- 
ical Products  Used  to  Melt  Snow 
and  Ice. 

Released:  July  16,  1968. 

The  Federal  Trade  Commission  has  investigated  reports  of  damage  to 
concrete  surfaces  caused  by  chemical  products  marketed  for  use  in  melting 
snow  and  ice  on  sidewalks,  driveways,  and  other  concrete  surfaces.  Such 
products  contain  and  rely  on  calcium  chloride,  ammonium  sulphate,  nitrates, 
or  other  chemicals  for  their  effectiveness. 

Although  these  products  are  often  represented  to  be  safe  for  use  on  con- 
crete, it  appears  that  their  use  may  result  in  flaking  and  scaling  of  concrete 
surfaces  to  which  they  are  applied.  Surface  scaling  of  non  air-entrained 
and  poor  quality  air-entrained  concrete  has  been  frequently  noted;  heavy 
and  repeated  applications  of  such  products  have  even  caused  damage  to 
properly  air-entrained  concrete.  (Air-entrained  concrete  contains  con- 
trolled amounts  of  minute  air  bubbles  which  have  been  intentionally  dis- 
tributed throughout  the  concrete.)  Damage  is  more  likely  to  occur  when 
these  products  are  used  on  concrete  surfaces  on  residential  property  as  such 
concrete  is  usually  no  air-entrained. 

Consumers  should  be  alert  to  the  possibility  that  use  of  chemical  products 
to  melt  snow  and  ice  may  cause  damage  to  their  concrete  surface,  contrary 
to  the  representations  made  for  such  products.  As  there  is  ample  reason  to 
believe  that  the  public  is  being  deceived  by  representations  as  to  safety  of 
using  these  products,  such  deception  resulting  in  property  damage,  the  Com- 
mission thinks  that  remedial  action  is  necessary.  The  Commission  believes 
that  the  more  knowledge  businessmen  have  as  to  the  requirements  of  laws 
designed  to  protect  the  consumer  and  foster  open  and  fair  competition,  the 
greater  the  likelihood  is  that  they  will  conform  to  these  laws.  Therefore, 
the  Commission  is  setting  forth  the  following  guidelines  for  manufacturers, 
packagers,  and  distributors  of  such  chemical  de-icer  products. 

1.  It  should  not  be  represented  in  any  manner  in  advertising,  labeling, 
or  by  any  other  means,  that  such  products  are  safe  for  use  or  will  have  no 
damaging  or  harmful  effects  upon  concrete  surfaces. 


274 
262 

2.  The  posible  damaging  and  harmful  effects  resulting  from  the  use  of 
such  products  upon  concrete  surfaces  should  be  disclosed  in  all  advertising 
and  on  the  packages  in  which  the  products  are  sold.  These  disclosures 
should  be  of  such  conspicuousness  and  clarity  as  to  be  noted  by  purchasers 
and  prospective  purchasers  casually  inspecting  the  products  or  casually 
reading,  or  listening  to,  the  advertising. 

The  Commission  believes  that  each  manufacturer  and  distributor  of 
these  products  should  carefully  review  its  advertising,  catalogs,  labels,  and 
other  media  and  determine  whether  it  is  complying  with  the  guidelines  set 
forth  in  this  statement.  The  Commission  expects  the  necessary  changes  to 
be  made  prior  to  the  1968-69  freezing  season  when  the  demand  for  such 
products  will  exist. 

Should  a  subsequent  investigation  disclose  that  such  changes  have  not 
been  made,  and  the  relevant  facts  show  there  is  a  violation  of  law,  the 
Commission  will  move  within  the  scope  of  its  jurisdiction  and  remedial 
powers,  to  correct  the  illegality.  Where  it  is  shown  that  a  particular  com- 
pany has  engaged  in  illegal  acts  and  practices,  it  will  not  be  a  defense  or 
justification  to  show  that  other  companies  are  also  engaged  in  similar 
activities. 

The  Commission  recognizes  that  this  statement  of  enforcement  policy  is 
necessarily  cast  in  general  terms  and  that  questions  may  arise  concerning 
its  application  to  particular  cases.  The  staff  of  the  Commission's  Bureau 
of  Industry  Guidance  will  be  available  to  advise  and  assist  industry  members 
to  conform  their  practices  to  the  guidance  set  forth  in  this  statement. 

In-Depth    Investigation    of    Con- 
glomerate Merger  Movement. 
Released:  July 9,  1968. 

The  Federal  Trade  Commission  announced  today  that  it  has  directed 
its  Bureau  of  Economics  to  undertake  an  in-depth  investigation  of  the  causes, 
effects  and  implications  of  the  conglomerate  merger  movement  in  this 
country.  Merger  activity,  the  Commission  noted,  appears  to  have  reached  the 
highest  levels  in  American  industrial  history  with  no  signs  of  an  early  abate- 
ment. Unlike  earlier  merger  movements,  which  were  dominated  by  horizon- 
tal or  vertical  mergers  among  competitors  or  between  buyers  and  sellers,  the 
current  wave  of  mergers  reflects  a  proliferation  of  conglomerate  mergers. 

Conglomerate  mergers  may  be  of  various  types,  but  are  usually  divided 
into  three  categories,  market  extension,  product  extension,  and  other. 
Market  extension  mergers  are  those  in  which  the  two  parties  to  a  merger 
are  engaged  in  the  same  general  line  of  business  activity,  but  operating  in 
different  geographical  markets.  Product  extension  mergers  represent  an 
extension  of  a  firm's  activity  into  another  product  line,  but  one  that  may 
be  related  functionally  either  in  production,  distribution  or  sale  of  products. 
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The  remaining  category  of  conglomerates  includes  those  in  which  there  is 
very  little  discernible  relationship  between  the  acquiring  and  acquired  firms. 

Under  the  Celler-Kefauver  Act  of  1950  the  Commission  and  the  Antitrust 
Division  of  the  Department  of  Justice  have  concurrent  jurisdiction  over 
mergers  which  may  substantially  lessen  competition  or  tend  to  create  a  mo- 
nopoly in  any  line  of  commerce  in  any  section  of  the  country.  A  number  of 
conglomerate  cases  have  been  established.  Both  the  Commission  and  the 
Antitrust  Division  have  also  issued  merger  enforcement  guidelines  to  assist 
business  firms  in  the  determination  of  the  metes  and  bounds  of  merger 
activity  within  the  context  of  interpretations  of  the  law. 

There  is  growing  concern,  however,  on  the  part  of  the  Conunission,  as 
well  as  Congressional  committees,  including  the  Senate  and  House  Antitrust 
Subcommittees  and  the  Joint  Economic  Committee,  as  to  the  long-run  dan- 
gers of  the  continuation  of  the  conglomerate  merger  movement.  The  Com- 
mission has  already  conducted  a  limited  investigation  of  this  matter,  but 
has  now  directed  its  stafi"  to  expand  the  scope  of  the  investigation  to  cover 
not  only  the  shortrun  anticompetitive  aspects  of  such  mergers,  but  also 
broader  issues,  including  the  relationship  between  conglomerate  mergers  and 
technical  or  business  efficiences,  the  economic  performance  of  conglomerate 
firms  in  the  market  place,  and  the  effect  of  conglomerate  mergers  on  the 
competitive  vigor  of  enterprises  by  their  change  in  status  from  independent 
firms  to  subsidiaries  or  divisions  of  conglomerates,  and  the  impact  of  such 
structural  changes  on  long  run  competitive  activity.  A  review  will  be  made 
of  recent  merger  developments  in  the  light  of  the  basis  policy  objectives  of 
the  Celler-Kefauver  Act  to  prevent  increases  in  the  concentration  of  eco- 
nomic power,  to  encourage  internal  growth  as  a  competition-promoting 
process,  to  preserve  the  competitive  opportunities  of  medium-size  and  small 
businesses  and  to  eliminate  monopolistic  tendencies  in  their  incipient  stages. 
The  study  will  also  explore  various  causes  of  mergers  and  whether  new 
legislation  may  be  necessary  to  bring  the  conglomerate  merger  movement 
under  control.  After  the  completion  of  the  staff  investigation,  the  Commis- 
sion plans  to  hold  a  public  hearing  on  this  matter. 

Commission  Enforcement  Policy 
with  Respect  to  Vertical  Merg- 
ers in  the  Cement  Industry. 

Released:  Januarys,  1967. 

The  Federal  Trade  ^Commission  today  released  a  statement  setting  forth 
its  "Enforcement  Policy  With  Respect  to  Vertical  Mergers  in  the  Cement 
Industry." 

The  statement  explains  the  policy  which  the  Commission  expects  to  fol- 
low with  respect  to  acquisitions  by  manufacturers  of  portland  cement  of 
ready  mixed  concrete  producers,  and  other  cement  consuming  concerns.  The 
Commission's  announcement  today  climaxed  the  Commission's  concern  with 
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the  vertical  merger  movement  in  the  cement  industry  which  began  in  the 
early  1960's.  Public  hearings  on  an  industry-wide  basis  were  held  last  July, 
and  many  executives  from  cement  and  ready-mixed  concrete  companies 
gave  the  Commission  their  views. 

The  Commission  concluded  that  vertical  acquisitions  by  cement  manufac- 
turers, especially  of  sizable  ready-mixed  concrete  companies,  can  have  sub- 
stantial adverse  effects  on  competition  in  the  particular  market  areas  where 
they  occur. 

The  Commission  announced  today  that  as  a  matter  of  general  enforce- 
ment policy  it  would  issue  a  complaint  in  the  case  of  every  future  acquisition 
by  a  cement  producer  of  any  substantial  ready-mixed  concrete  firm  in  any 
market  to  which  such  acquiring  cement  producer  was  an  actual  or  potential 
supplier.  The  Commission  stated  that  in  general  the  acquisition  of  any  ready- 
mbced  concrete  firm  ranking  among  the  leading  four  (4)  nonintegrated 
ready-mix  producers  in  any  market,  or  the  acquisition  of  any  ready-mixed 
producer  regularly  purchasing  50,000  barrels  of  cement  or  more  annually, 
would  be  considered  a  substantial  acquisition.  The  Commission  emphasized, 
however,  that  the  effects  of  any  particular  acquisition  would  be  decided  on 
the  merits  of  that  case. 

The  Commission  added  that  the  general  policy  of  challenging  the  acquisi- 
tion of  any  of  the  top  four  (4)  nonintegrated  ready-mixed  firms  in  a  market, 
or  of  any  cement  consumer  regularly  buying  50,000  or  more  barrels  annually, 
did  not  necessarily  mean  that  the  acquisition  of  smaller  firms  would  go  un- 
challenged. The  Commission  noted  that  cumulative  purchases  of  cement  by 
several  smaller  firms  in  a  market  could  approximate  those  of  a  single  larger 
ready-mixed  company,  and  could  have  at  least  as  severe  anticompetitive 
effects  as  the  acquisition  of  a  single  large  firm. 

The  Enforcement  Policy  announced  by  the  Commission  does  not  exempt 
markets  where  vertical  integration  has  already  occurred.  The  Commission 
found  that  a  partially  integrated  market  could  still  be  attractive  to  a  new 
cement  manufacturer,  or  to  a  cement  company  on  the  edge  of  such  a  market 
wishing  to  expand  its  geographic  area  of  sales.  The  Commission  therefore 
announced  its  intention  to  preserve  the  "open"  portion  of  partially  inte- 
grated markets  to  the  fullest  extent  possible. 

To  carry  out  the  announced  enforcement  program  expeditiously  and 
uniformly,  the  Commission  stated  that  it  would  require  all  portland  cement 
companies  to  file  reports  pursuant  to  Section  6  of  the  Federal  Trade  Com- 
mission Act  at  least  60  days  prior  to  the  consummation  of  any  merger  or 
acquisition  involving  any  ready-mixed  concrete  producer.  The  Commission 
emphasized,  however,  that  this  requirement  did  not  mean  that  cement 
firms  must  request  Commission  approval  prior  to  the  consummation  of  any 
acquisition  or  merger.  The  Commission  will  continue  to  give  advisory 
opinions,  as  provided  by  its  rules,  regarding  the  legality  of  particular  mergers. 
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Chairman  Paul  Rand  Dixon  and  Commissioner  Everette  Maclntyre, 
while  approving  the  enforcement  criteria  set  forth  in  the  Enforcement  Policy, 
did  not  concur  in  the  requirement  that  special  reports  be  filed  with  the 
Commission  60  days  in  advance  of  any  acquisition  or  merger. 

Commission  Enforcement  Policy 
With  Respect  to  Mergers  in  the 
Food  Distribution  Industry. 

Released:   January  3,  1967. 

The  Federal  Trade  Commission  today  released  a  statement  setting  forth 
its  "Enforcement  Policy  With  Respect  to  Mergers  in  the  Food  Distribution 
Industries." 

The  Commission  noted  there  has  been  continuing  trend  toward  concen- 
tration in  food  retailing.  It  concluded  that  whereas  a  number  of  forces  were 
responsible  for  this  development,  "This  growth  in  concentration  has  been 
caused  in  significant  part,  and  certainly  accelerated  by,  a  nation-wide  merger 
movement  among  large  supermarket  chains."  The  Commission  added  that 
it  "has  exercised  continued  surveillance  over  these  developments,  recognizing 
that  whereas  many  were  in  response  to  normal  and  desirable  forces,  others 
might  bring  about  unnecessary  and  irreversible  changes  inimical  to  the 
market  structure  and  competitive  behavior  of  food  retailing.  Much  of  the 
Commission's  merger  enforcement  activity  has  been  devoted  to  this  sector 
of  the  economy." 

In  recent  years  the  Commission  has  issued  complaints  challenging  acquisi- 
tions by  five  of  the  country's  leading  chains — ^National  Tea  Company, 
Kroger  Company,  Grand  Union  Company,  Consolidated  Foods  Corporation 
and  Winn-Dixie  Stores.  All  but  one  of  these  cases  have  been  terminated  by 
consent  agreements  or  litigation. 

The  Commission  explained  that,  "In  view  of  the  Commission's  extensive 
legal  activity  in  the  area  of  food  retailing,  and  the  probability  that  market 
forces  will  continue  to  create  an  environment  conducive  to  mergers  in  the 
industry,  it  is  appropriate  that  the  Commission  spell  out  as  clearly  as  possible 
those  mergers  which  the  Commission's  experience  and  knowledge  suggest 
are  most  likely  to  have  anticompetitive  consequences.  This  is  not  to  imply 
that  the  Commission  has  sufficient  knowledge  or  foresight  to  draw  with  pre- 
cision the  legal  boundaries  around  every  prospective  merger  in  food  retailing. 
Conditions  inevitably  change  with  time  and  circumstances.  On  the  other 
hand,  businessmen  contemplating  mergers  have  a  right  to  know  whether 
particular  mergers  are  likely  to  be  challenged  by  the  Commission,  and, 
perhaps,  be  forcibly  undone  after  years  of  expensive  litigation." 

The  Commission  then  set  forth  the  criteria  which  it  would  use  in  identi- 
fying merger  warranting  its  attention  and  consideration. 

I.  Mergers  and  acquisitions  by  retail  food  chains  which  result  in  combined 
annual  food  stores  sales  in  excess  of  $500  million  annually  raise  sufficient 
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questions  regarding  their  legal  status  to  warrant  attention  and  consideration 
by  the  Commission  under  the  statutes  administered  by  it. 

11.  Mergers  and  aquisitions  by  voluntary  and  cooperative  groups  of  food 
retailers  creating  a  wholesale  volume  of  sales  comparable  to  those  food  chains 
with  sales  in  excess  of  $500  million  annually  also  raise  sufficient  questions 
regarding  their  legal  status  to  warrant  attention  and  consideration  by  the 
Commission  imder  the  statutes  administered  by  it. 

The  Commission  noted  further  that  market  extension  mergers  involving 
companies  with  combined  annual  sales  of  less  than  $500  million  generally 
do  not  pose  a  serious  threat  to  competition  except  when  they  involve  some 
competitive  overlap.  It  indicated,  however,  that  all  acquisitions  by  food 
chains  or  wholesalers  which  resulted  in  combined  sales  of  more  than  $100 
million  would  be  investigated. 

The  Commission  explained  that  in  order  to  implement  its  enforcement 
program  expeditiously  and  uniformly,  it  must  know  of  prespective  acquisi- 
tions and  mergers  in  advance  of  their  consummation.  It  therefore  announced 
that,  "Every  food  retailer  and  wholesaler  with  annual  sales  in  excess  of  $100 
million  will  be  required  to  notify  the  Commission  at  least  60  days  prior  to 
the  consummation  of  any  merger,  acquisition  or  consolidation  involving  any 
food  retailer  or  wholesaler." 

The  Commission  emphasized  that  this  action  does  not  mean  that  grocery 
firms  must  request  Commission  approval  prior  to  the  consummation  of  future 
mergers.  It  added,  however,  that  it  would  continue  to  provide  advisory  opin- 
ions regarding  the  legality  of  particular  mergers,  and  invited  those  contem- 
plating mergers  to  avail  themselves  of  this  program  if  they  are  uncertain  as  to 
the  legality  of  a  prespective  merger. 

Chairman  Dixon  and  Commissioner  Maclntyre,  while  approving  the 
enforcement  criteria  set  forth  in  this  statement,  did  not  concur  in  the  action 
of  the  Commission  in  providing  for  the  requirement  that  special  reports  be 
filed  with  the  Commission  60  days  in  advance  of  any  merger  under  the 
authority  of  Section  6  of  the  Federal  Trade  Commission  Act. 

Enforcement  Policy  with  Respect  to 
Product  Extension  in  Grocery 
Product  Manufacturing. 

Released:  May  15,  1968. 

The  Federal  Trade  Commission  today  released  a  statement  setting  forth 
its  "Enforcement  Policy  with  Respect  to  Product  Extension  Mergers  in 
Grocery  Products  Manufactiuing." 

A  product  extension  merger  is  one  that  unites  two  corporations  whose 
activities  are  functionally  related  at  the  production  or  marketing  levels,  but 
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whose  products  are  not  close  substitutes.  Thus,  in  grocery  products  manu- 
factvuring  the  term  describes  any  nonvertical,  nonhorizontal  merger  that 
combines  two  firms  engaged  in  the  manufacture  of  household  consumer 
products  marketed  through  retail  grocery  stores. 

This  is  the  third  Commission  enforcement  policy  announcement  in  the 
merger  area.  The  first  two,  dated  January  3,  1967  applied  to  vertical  mergers 
in  the  cement  industry  and  mergers  in  food  distribution.  The  Commission 
emphasized  that  such  enforcement  policy  statements  are  not  to  be  construed 
as  implying  that  the  Commission  has  sufficient  knowledge  or  foresight  to 
draw  precise  legal  boundaries  for  every  prospective  merger.  However,  the 
Commission  announcement  is  designed  to  provide  the  business  community 
with  information  as  to  the  kinds  of  product  extension  mergers  in  grocery 
products  manufacturing  which,  based  upon  Conmiission  experience,  are 
most  likely  to  raise  concern  as  to  their  possible  anticompetitive  effects 
under  Section  7  of  the  Clayton  Act  as  amended  by  the  Celler-Kefauver  Act. 

The  Commission  pointed  out  that  it  has  taken  an  essentially  pragmatic 
approach  in  assessing  potential  anticompetitive  aspects  of  product  and  mar- 
ket extension  mergers  in  grocery  products  manufacturing.  Cases  involving 
such  questions  were  "The  Procter  &  Gamble  Company,  Docket  No.  6901 
(November  23,  1963),  rev'd,  358  F.2d  24  (6th  Cir.  1966),  rev'd  and  en- 
forced, 385  U.S.  897  (1967)  ;  General  Foods  Corporation,  Docket  No.  8600 
(March  11,  1966),  aff'd,  386  F.2d  936  (3rd  Cir.  1967);  Beatrice  Foods 
Company,  Docket  No.  6653  (December  10,  1965) ;  and  Foremost  Dairies, 
Inc.,  Docket  No.  6495  (April  30, 1962) . 

According  to  the  Commission's  statement: 

"Product  extension  mergers  may  adversely  effect  competition  in  sev- 
eral ways.  One  is  by  raising  the  barriers  to  entry  of  new  firms,  and 
thus  preventing  the  creation  of  new  capacity  in  the  markets  of  the 
acquired  firm.  Among  the  factors  affecting  entry  barriers  are  the  rela- 
tive size  and  market  power  of  the  acquiring  firm,  the  degree  to  which 
it  operated  across  many  markets,  the  magnitude  of  its  promotional  ac- 
tivity and  advertising  expenditures,  and  whether  or  not  it  is  a  potential 
competitor  of  the  acquired  firm. 

"Additionally,  the  relative  size  and  market  position  of  the  acquired 
firm,  the  extent  of  oligopoly  of  the  markets  in  which  it  operates,  its 
growth  potential,  and  the  extent  of  abnormal  profits  it  and  others  in 
such  markets  may  enjoy,  bear  on  the  question  of  the  need  for  the  con- 
straints of  potential  competition.  The  potential  entrant,  by  providing 
the  threat  of  entry,  may  restrain  oligopolists  in  the  market  from  secur- 
ing monopoly  profits,  forcing  them  as  a  minimum  to  charge  entry 
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forestalling  prices.  Or  by  actually  entering  the  market,  the  potential 
entrant  would  add  capacity  to  the  industry,  become  an  active  competi- 
tor and  erode  the  non-competitive  profits  of  the  oligopolists. 

"Merging  in,  rather  than  building  in,  would  remove  both  of  these 
constraints  on  the  potential  entrants  and  might  simultaneously  raise  the 
barriers  to  additional  entrants." 

The  Commission's  announcement  contains  an  extensive  description  of  the 
changing  structure  of  grocery  manufacturing,  as  well  as  the  nature  of  the 
product  extension  mergers  in  food  manufacturing,  and  the  implications  of 
recent  structural  changes.  On  the  basis  of  such  studies,  the  Commission  set 
forth  the  following  major  criteria  for  assessing  product  extension  mergers 
in  grocery  products  manufacturing  under  Section  7  of  the  Clayton  Act: 

{ 1 )  Both  the  acquiring  and  acquired  companies  engage  in  the  man- 
ufacture of  grocery  products.  Grocery  products  include  food  and  other 
consumer  products  customarily  sold  in  food  and  grocery  stores. 

(2)  The  combined  company  has  assets  in  excess  of  $250  million. 

( 3 )  The  acquiring  company  engages  in  extensive  promotional  efforts, 
sells  highly  differentiated  consumer  products,  and  produces  a  number 
of  products,  in  some  of  which  it  holds  a  strong  market  position.  A  strong 
market  position  is  defined  as  being  one  of  the  top  four  producers  of  a 
product  in  which  the  top  four  companies  hold  40  percent  or  more  of 
the  value  of  shipments. 

(4)  The  acquired  company  is  either  among  the  top  eight  producers 
of  any  one  important  grocery  product,  or  has  more  than  a  5  percent 
share  of  a  relevant  market. 

The  Commission  instructed  its  staff  to  apply  the  above  criteria  with 
specific  reference  to  mergers  among  manufacturers  of  grocery  products, 
but  pointed  out  also  that  the  staff  was  to  be  concerned  with  mergers  where 
( 1 )  grocery  manufacturers  acquire  nongrocery  manufacturing  firms  selling 
products  that  are  presold  to  consumers  with  advertising  and  promotion  of 
the  same  general  type  used  by  grocery  products  companies  and  (2)  non- 
grocery  products  manufacturers  selling  highly  advertised  and  promoted 
consumer  products  acquire  grocery  products  manufacturers. 

The  Commission  stressed  the  fact  that  this  announcement  "should  not 
be  interpreted  to  mean  that  grocery  products  manufacturers  must  request 
Commission  approval  prior  to  the  consummation  of  any  merger  or  acquisi- 
tion. However,  the  Commission  shall  continue  to  provide  advisory  opinions, 
as  provided  by  its  Rules  of  Practice,  regarding  the  legality  of  particular 
mergers,  and  invites  those  contemplating  mergers  to  avail  themselves  of 
this  program  in  any  situation  where  they  are  uncertain  as  to  the  legality 
of  a  prospective  merger." 
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Commission  Enforcement  Policy 
with  respect  to  Prospective  and 
Future  Mergers  in  the  Textile 
Mill  Indusry. 

Released:  November  22,  1968. 

The  Federal  Trade  Commission,  with  Commissioner  Jones  dissenting, 
today  released  a  statement  setting  forth  its  "Enforcement  Policy  with 
Respect  to  Mergers  in  the  Textile  Mill  Products  Industry." 

This  is  the  fourth  Commission  enforcement  policy  announcement  in  the 
merger  area.  The  first  two,  dated  January  3,  1967,  applied  to  vertical 
mergers  in  the  cement  industry  and  mergers  in  food  distribution.  The  third 
applied  to  product  extension  mergers  in  grocery  products  manufacturing 
and  was  issued  May  15,  1968. 

"This  enforcement  policy  statement,"  the  Commission  stated,  "is  issued 
to  provide  business  organizations  with  guidance  as  to  the  kinds  of  future 
mergers  in  the  textile  mill  products  industry  most  likely  to  raise  questions 
regarding  their  possible  anticompetitive  effects  under  Section  7  of  the 
Clayton  Act,  as  amended  by  the  Celler-Kefauver  Act."  The  Commission 
emphasized  "that  it  is  not  attempting  to  draw  precise  legal  boundaries  for 
every  prospective  merger,"  and  that  the  announcement  does  not  constitute 
an  expression  of  the  views  of  the  Commission  or  any  individual  Commissioner 
on  the  legality  of  any  particular  merger  or  acquisition.  Their  objective, 
rather,  is  to  delineate  the  types  of  future  mergers  which  appear  to  require  the 
Commission's  attention  in  the  discharge  of  its  statutory  responsibilities. 
The  statement  reviews  changing  structural  conditions  in  the  textile  mill 
products  industry,  and  outlines  the  criteria  for  identifying  prospective  and 
future  mergers  which,  on  the  basis  of  the  Commission's  current  knowledge 
and  experience,  would  warrant  close  attention  and  consideration. 

The  market  structure  of  the  textile  mill  products  industry,  the  Commission 
noted,  has  changed  significantly  during  the  last  two  decades,  primarily  be- 
cause of  a  high  rate  of  merger  activity.  Many  of  these  mergers  have  been 
investigated  by  the  Commission  and  the  staff  has  also  conducted  an  exten- 
sive economic  study  of  the  changing  structure  of  the  industry. 

Textile  products  are  principally  in  the  intermediate  stage  between  basic 
raw  materials — such  as  cotton  and  wool  produced  by  farmers,  and  man- 
made  materials  produced  primarily  by  chemical  companies — and  the  ap- 
parel trades  and  industrial  users  of  textiles.  In  addition  the  industry  produces 
many  products  in  finished  form  for  sale  to  the  ultimate  consumer  (e.g., 
carpets  and  rugs,  knit  goods,  sheets,  towels,  etc. ) .  Essentially,  textiles  are 
considered  a  nondurable  goods  industry,  partially  selling  consumer  goods. 
As  defined  by  the  Census  Bureau  the  "textile  mill  products"  industry  in- 
cludes firms  performing  a  variety  of  operations  on  all  kinds  of  fibers.  Broadly 
these  operations  may  be  grouped  into  three  stages:  fiber  preparation  and 
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yarn  spinning;  weaving,  knitting  or  braiding  of  yarns  into  gray  or  unfinished 
fabric;  and  finishing  of  the  fabric  including  bleaching,  dying,  printing,  water 
proofing,  coating,  or  otherwise  treating  it.  Textile  Mill  Products  is  one  of  the 
major  industries  in  the  United  States. 
The  Commission  stated  that : 

"The  textile  merger  movement,  the  growing  integration,  diversifica- 
tion and  concentration,  and  the  increased  emphasis  on  product  differ- 
entiation, have  significantly  altered  the  structural  conditions  which 
prevailed  in  the  textile  industry  at  an  earlier  date.  The  primary  source 
of  increasing  concentration  in  textile  mill  products  has  been  the  large 
number  of  horizontal,  vertical  and  product-extension  mergers  under- 
taken primarily  by  the  leading  firms.  Concentration  increases  have 
occurred  principally  in  the  market  share  of  the  top  four  firms,  and  to 
some    extent   within    the    share   of   the    top    eight,    establishing,    in 
turn,   an  increasing  size  disparity  between  leading  firms  and  other 
members  of  the  industry.  The  firms  making  acquisitions  have  princi- 
pally been  those  which  have  both  the  production  and  marketing  know- 
how  and  the  resources  necessary  to  enter  by  internal  expansion.  Thus, 
as  concentration  has  risen  and  the  need  for  actual  and  potential  entrants 
has  grown,  mergers  and  acquisitions  increase  barriers  to  the  entry  of 
small  and  medium-size  firms  and  eliminate  internal  growth  by  estab- 
lished firms  that  are  likely  potential  entrants  into  the  various  textile  mill 
products  industries.  A  continuation  of  merger  trends  threatens  to  re- 
move competitive  stimulation  of  internal  expansion  and  trends  toward 
ever  higher  levels  of  concentration." 

The  Commission,  therefore,  set  out  the  following  criteria  for  examination 
of  prospective  and  future  mergers  which  may  raise  significant  questions  of 
law  or  policy  under  Section  7  of  the  Clayton  Act,  as  amended  by  the  Celler- 
Kefauver  Act: 

1.  Any  merger  between  textile  mill  product  firms  where  the  combined 
sales  or  assets  of  the  firms  exceeds  $300  million  and  the  sales  or  assets 
of  the  smaller  firm  in  the  merger  exceeds  $10  million. 

2.  Any  horizontal  merger  in  a  textile  mill  product  submarket  where  ( 1 ) 
the  combined  firms  rank  among  the  top  4  or  (2)  have  a  combined 
market  share  of  5  percent  or  more  of  any  submarket  in  which  the 
four  largest  firms  account  for  35  percent  or  more  of  the  market. 

3.  Any  vertical  merger,  either  "backward"  into  the  supplying  market 
or  "forward"  into  a  purchasing  market,  where  a  particular  acquisi- 
tion or  series  of  acquisitions  may  involve  market  shares  of  10  percent 
or  more  of  the  relevant  market  or  where  the  acquisition  or  series  of 
acquisitions  may  tend  significantly  to  raise  barriers  to  entry  in  either 
market  or  to  disadvantage  existing  non-integrated  or  partially  inte- 
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grated  firms  in  either  market  by  denying  them  fair  access  to  sources 
of  supply  or  markets. 
4.  Any  acquisition  of  a  textile  mill  product  firm  with  sales  or  assets  of 
$100  million  or  more  and  ranking  among  the  four  largest  producers 
of  a  textile  mill  product  by  a  non-textile  mill  product  firm  with  sales 
or  assets  in  excess  of  $250  million  and  with  a  substantial  market  posi- 
tion in  another  industry.  A  substantial  market  position  is  defined  as 
being  one  of  the  top  four  sellers  of  a  product  or  service  in  which  the 
four  largest  companies  account  for  40  percent  or  more  of  the 
market. 

This  announcement  should  not  be  interpreted  to  mean  that  textile  mill 
products  manufacturers  must  request  Commission  approval  prior  to  the 
consummation  of  any  prospective  merger  or  acquisition.  However,  the 
Commission  shall  continue  to  provide  advisory  opinions,  as  provided  by  its 
Rules  of  Practice,  regarding  the  legality  of  particular  mergers,  and  invites 
those  contemplating  mergers  to  avail  themselves  of  this  program  in  any 
situation  where  they  are  uncertain  as  to  the  legality  of  a  prospective  merger. 

Commissioner  JoiiES,  dissenting: 

The  Commission  today  has  announced  the  issuance  of  its  fourth  set  of 
guidelines  setting  out  its  future  enforcement  intentions  respecting  mergers 
in  the  broad  field  of  textile  mill  products.  In  my  judgment  these  guidelines  do 
not  have  a  sufficient  substantive  basis  and  are  manifestiy  unfair  to  the 
industry  when  coupled  with  the  simultaneously  announced  acceptance  by 
the  Commission  of  a  consent  order  against  Burlington  Industries  legalizing 
in  effect  the  same  acquisitions  which  are  clearly  contrary  to  the  guidelines. 

Earlier  merger  guidelines  issued  by  he  Commission  in  the  cement,  food 
manufacturing  and  food  distribution  industries  followed  and  were  based  on 
an  analysis  of  industry  facts  carefully  developed  in  adjudicatory  proceedings 
held  before  the  Commission  and,  in  the  case  of  the  cement  industry,  addi- 
tionally on  testimony  adduced  at  a  public  hearing  held  expressly  for  the  pur- 
pose of  considering  the  merger  and  concentration  trend  in  that  industry.* 

The  textile  industry  guidelines  are  not  based  on  any  such  prior  adjudica- 
tory or  public  hearing  records.  The  expressed  rationale  for  the  textile  guide- 
lines is  essentially  the  general  statement  that  anticompetitive  performance 

1  The  cement  Industry  guidelines  defining  permissible  limits  of  vertical  integration  were 
Issued  upon  the  heels  of  a  Commission  attack  on  no  less  than  ten  such  mergers ;  the 
guidelines  for  product  extension  mergere  in  food  manufacturing  were  issued  following 
adjudication  of  several  complaints  against  particularly  significant  acquisitions  of  this 
genre,  e.g.,  Proctor  &  Gamble  and  General  Foods.  The  guidelines  with  respect  to  mergers 
in  the  food  distribution  industry  were  promulgated  following  the  conclusion  of  detailed 
studies  by  the  National  Commission  on  Food  Marlietlng  (Food  from  Farmer  to  Consumer 
and  Organization  and  Competition  in  Food  Retailing,  Technical  Study  No.  7)  as  well  as 
complete  adjudication  of  one  complaint  (National  Tea,  T>kt.  7453)  and  development  of  a 
complete  record  in  another  case  before  it  was  finally  settled   (Grand  Union,  Dkt.  8458). 
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can  be  expected  to  follow  upon  the  increased  concentration  which  has  occur- 
red in  the  broad  textile  products  market  and  in  various  product  submarkets. 
Thus  the  instant  guidelines  describe  the  increasing  concentration  in  both  the 
aggregate  textile  products  market  and  the  individual  textile  product  markets 
and  assert  the  undocumented  judgment  that  intense  horizontal,  vertical  and 
product  extension  merger  activity  in  this  industry  has  increased  barriers  to 
competition.  The  guideUnes  recite  the  conclusion  that  entry  has  been  made 
more  difficult  through  increased  capital  requirements,  the  greater  complexity 
of  production  and  marketing  techniques,  and  increasing  product  differentia- 
♦^ion  with  the  accompanying  development  of  consumer  loyalties  which  dis- 
advantage potential  entrants  in  winning  customers  from  entrenched  firms. 
They  further  assert  that  vertical  mergers  have  foreclosed  certain  portions  of 
the  market  and  thus  necessitated  entry  on  a  larger  integrated  and  thus  more 
expensive  and  difficult  scale — again  without  specifics.  They  assert  that 
product  extension  mergers  may  raise  entry  barriers  by  pitting  multi-line  firms 
with  their  easily  available  distribution  channels  aganst  a  distributionally 
disadvantaged  single  line  entrant — again  without  any  precise  statement  as 
to  what  these  mergers  are  and  how  they  have  served  or  may  serve  to  raise 
entry  barriers  in  fact. 

I  do  not  doubt  that  increased  concentration  through  mergers  can  operate 
to  bring  these  undesirable  anticompetitive  eflfects  about.  The  fact  that  in- 
creasing concentration  has  these  probable  effects  in  industries  in  general  is 
not  disputed,  since  careful  research  has  shown  this  to  be  so.  But  at  the  same 
time  the  correlation  between  increasing  concentration  and  undesirable  anti- 
competitive performance,  though  high,  is  not  perfect.  Research  showing  such 
correlation  does  include  some  industries  which  constitute  exceptions  to  the 
general  statement.^  In  pointing  out  the  textile  industry  for  special  guideline 
treatment,  it  stands  to  reason  that  the  Commission  must  show  precisely  why 
textiles  merit  this  treatment,^  i.e.,  why  increasing  concentration  can  be  ex- 
pected to  yield  actual  or  probable  competitive  injury  specifically  in  this 
industry.  We  need  more  than  a  mere  statement  that  it  does,  or  a  statement  of 
what  kinds  of  injuries  such  increasing  concentration  generally  yields.  We 
need  evidence — even  examples  will  do — based  on  actual  textile  industry 
experience  which  demonstrates  how,  rather  than  simply  asserts,  that  com- 
petitive injury  will  probably  result. 

Adjudicatory  proceedings  or  the  holding  of  public  hearings  are  designed 
precisely  to  adduce  this  type  of  specific  evidence  and  to  enable  the  parties 

'  See  for  example,  Joe  Bain,  Barriers  to  New  Competition  Cambridge  :  Harvard  Uni- 
versity Press,  1962,  pp.  190-201. 

*  That  the  treatment  may  Indeed  be  "special"  is  shown  by  the  fact  that  about  70  percent 
of  the  broad  U.S.  census  Industries  of  which  textile  mill  products  are  one  exmple  showed 
Increases  In  concentration  from  1963  to  1966. 
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to  test  the  economic  theory  underlying  the  Commission's  reason  to  believe 
that  a  given  acquisition  or  a  series  of  acquisitions  are  likely  to  lessen 
competition. 

Merger  guidelines  can  be  both  a  significant  enforcement  tool  and  a  valu- 
able guide  to  the  industry  involved  as  to  its  future  course.  But  if  guidelines 
are  to  play  this  role  and  are  to  receive  the  respect  and  confidence  of  the 
public  which  is  essential  to  their  effectiveness,  they  must  accord  with  the 
realities  of  the  marketplace. 

I  believe,  therefore,  that  merger  guidelines  should  not  be  issued  unless  a 
marshalling  and  evaluation  of  available  industry  facts  and  expert  opinion 
has  taken  place  either  through  a  record  in  an  adjudicatory  proceeding  or  in 
a  public  hearing.  For  this  reason,  I  find  myself  unable  to  agree  with  the 
Commission's  action  to  publish  these  guidelines  at  this  time. 

The  issuance  of  these  guidelines  now  is  even  more  disturbing  because  of  the 
Commission's  simultaneous  acceptance  of  a  consent  order  against  Burlington 
Industires,  Inc.  which  in  effect  put  a  stamp  of  approval  on  a  series  of  pre- 
guideline  acquisitions  made  by  Burlington  which  has  enabled  Burlington  to 
move  in  the  overall  textile  mill  products  industry  from  second  to  first  place 
and  similarly  to  advance  its  industry  ranking  to  within  the  top  four  grouping 
in  several  product  submarkets  within  this  broader  textile  market.  The  Com- 
mission has  been  frequently  criticized  for  adopting  a  merger  policy  which 
ignores  or  leaves  untouched  the  largest  firms  in  an  industry  and  which  con- 
centrates its  enforcement  fire  on  the  middle  tier  companies  struggling  to 
compete  with  their  larger  industry  rivals.  While  I  have  never  before  believed 
that  this  criticism  was  either  valid  or  fair,  the  Commisson's  action  today  for 
the  first  time  in  my  judgment  gives  some  solid  substance  to  this  criticism. 
The  Commission  has  apparently  decided  to  slam  shut  the  merger  door  after 
permitting  the  largest  industry  member  to  enjoy  a  predominant  and  what 
could  be  an  impregnable  market  position  in  the  overall  textile  industry  and  in 
important  submarkets  of  that  industry. 

I  could  understand  a  combined  effort  on  the  part  of  the  Commission  to 
challenge  all  acquisitions  in  this  industry  which  in  the  Commission's  judg- 
ment enhanced  the  concentration  and  anticompetitive  trends  which  are 
foreseen  in  this  industry  together  with  the  announcement  of  guidelines  de- 
signed to  prevent  similar  acquisitions  in  the  future.  I  could  understand — 
perhaps — a  decision  by  the  Commission  that  concentration  trends  in  this 
industry  had  not  reached  proportions  requiring  any  enforcement  action  al 
this  time.  But  I  cannot  understand — and  vigorously  dissent  from — a  policy 
which  permits  one  company  to  make  the  precise  acquisitions  which  the 
Commission's  guidelines  state  may  have  serious  anticompetitive  effects  if 
made  by  other  companies  in  the  industry. 
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Warning  concerning  Fire  and  Ex- 
plosion Hazard  of  Paraffin  Filed, 
Heat-Set  Hair  Rollers. 

Released:  July  18, 1968. 

The  Federal  Trade  Commission  is  concerned  about  the  fire  and  explosion 
hazard  involved  in  the  use  of  paraffin  filled,  "heat-set"  hair  rollers.  The 
Commission  has  noted  that  these  products  continue  to  be  advertised  and  sold 
without  warning  of  the  hazard  which  arises  if  the  water  in  which  the  curlers 
are  heated  boils  away  and  the  paraffin  filler  ignites. 

The  Commission  feels  it  imperative  that  steps  be  taken  immediately  to 
prevent  unnecessary  injury,  property  loss  and  death.  Accordingly,  the 
Commission  has  sent  letters  to  manufacturers  of  such  products  requesting 
them  to  include  the  following  warning  in  consumer  packaging: 

"Warning:  Fire  may  result  from  allowing  water  to  boil  away.  In  event  of 
fire,  DO  NOT  EXTINGUISH  WITH  WATER:  an  explosion  will 
result." 

They  have  also  been  requested  that  instructions  for  extinguishing  such 
fires  be  provided  by  language  to  the  effect  that : 

To  extinguish,  baking  soda  may  be  used  as  an  expedient  or  smothering 
of  the  flames  may  be  attempted  with  a  pan  lid  or  other  non-flammable 
material.  Observe  the  procedures  and  precautions  for  extinguishing 
grease  type  fires. 

The  Commission  emphasized  that  not  all  industry  members  are  engaging 
in  this  practice.  At  least  one  manufacturer  contacted  during  the  staff's 
preliminary  inquiry  advised  that  it  has  replaced  the  paraffin  with  a  non- 
flammable substance. 

The  Commission  has  instructed  its  staff  to  deal  promptly  and  effectively 
with  this  problem  in  the  most  expeditious  manner. 

False  and  Misleading  Advertising 
Used  by  some  Sellers  of  Light 
Ray  Insect  Traps. 

Released:  August  30,  1968. 

A  crack  down  on  false  and  misleading  advertising  of  light  ray  insect  traps 
is  underway  by  the  staff  of  the  Federal  Trade  Commission. 

These  insect  traps  are  claimed  to  operate  electronically  by  emitting  differ- 
ent light  rays  that  attract  flying  insects.  These  light  rays  are  given  off  by 
ultraviolet,  blue,  green,  and  white  light  bulbs  inside  a  lantern-like  fixture 
connected  to  a  light  cord  that  fits  into  any  110  volt  circuit.  Usually  there  is 
a  wire  grid  located  around  this  lamp  or  bulb,  which  is  charged  with  an 
electric  current  that  electrocutes  most  of  the  insects  coming  in  contact  with 
it 
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Investigators  are  pursing  complaints  from  consumers  who  say  they  are 
misled  by  advertised  claims  that  these  insect  traps  have  been  approved  by  the 
U.S.  Government  and  major  universities,  and  that  they  will  clear  large 
areas  of  all  flying  insects  or  the  user  can  enjoy  insect  free  living. 

Although  these  types  of  traps  do  attract  and  kill  some  flying  insects,  those 
which  have  been  tested  will  not  eliminate  all  flying  insects  within  a  back- 
yard nor  will  they  permit  a  user  to  enjoy  insect  free  living  out  of  doors.  None 
of  these  have  been  approved  by  the  U.S.  Department  of  Agriculture  and 
major  universities  have  not  approved  them. 

A  number  of  advertisers  of  these  insect  traps  have  corrected  their  advertis- 
ing claims  as  a  result  of  FTC's  investigation.  However,  consumers  should 
be  alert  to  continuing  advertising  of  insect  traps  that  promise  to  eliminate 
and  disintegrate  all  flying  insects. 

Corrections  of  false  and  misleading  advertising  representations  are  still 
underway.  Therefore,  each  advertiser  of  these  insect  traps  should  review 
its  advertising  and  eliminate  claims  which  may  be  unwarranted. 

Commission  Enforcement  Policy 
with  Respect  to  Merchandise 
which  has  been  subjected  to  Pre- 
vious Use  on  a  Trial  Basis  and 
Subsequently  Resold  as  New. 

Released:  December  31,  1968. 

The  Federal  Trade  Commission  is  concerned  with  an  apparently  prev- 
alent practice  of  marketers  of  a  variety  of  products  who  offer  for  resale 
merchandise  which  has  been  used  by  prospective  purchasers  on  a  trial  basis 
and  which  upon  return  of  the  merchandise  is  replaced  in  inventory  for 
resale  as  new.  Such  merchandise,  which  may  have  been  refurbished,  is 
ofTered  for  sale  without  any  disclosure  of  previous  use. 

The  practice  is  particularly  prevalent  where  sellers  of  a  product  utilize 
mail  order  solicitations,  usually  through  mail  order  firms  or  large  and 
nationally  known  credit  card  organizations. 

The  range  of  products  offered  to  the  public  is  wide,  including  such  items 
as  household  furniture,  typewriters,  calculators,  pool  tables,  power  tools, 
hand  tools,  tape  recorders,  ball  point  pens,  cameras,  label  marking  kits, 
phonograph  records  and  portable  radios. 

Common  to  many  of  the  solicitations  is  an  offer  to  the  prospective  buyer 
to  furnish  for  a  specified  time,  frequently  at  no  charge,  the  item  of  mer- 
chandise for  inspection  and  use  during  the  trial  period.  If  the  customer 
chooses  not  to  purchase,  he  is  permitted  to  return  the  item,  usually  to  the 
manufacturer,  at  no  charge.  It  is  a  common  practice  in  such  solicitations  for 
the  maketers  of  the  merchandise  returned  after  trial  use  to  "refurbish" 
such  product  and  replace  it  in  the  firm's  inventory  for  resale  as  new.  The 
term  "refurbish"  appears  to  be  a  common  characterization  by  marketers 
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of  the  operation  performed  upon  returned  merchandise.  It  could  simply 
mean  that  the  merchandise  is  inspected  and  if  no  damage  or  noticeable 
wear  is  evident  in  the  working  parts,  or  no  blemishes  or  scratches  appear 
on  the  surface  of  the  item  it  is  returned  to  inventory  for  resale.  The  term 
may  also  incorporate  a  process  of  cleaning,  or  other  operations  which 
create  a  like  new  appearance,  prior  to  replacement  in  inventory. 

Such  failure  to  disclose  the  prior  use  of  merchandise  enables  marketers, 
including  mail  order  retailers,  to  deceive  and  mislead  the  consuming  public 
as  to  the  condition  of  the  merchandise  purchased.  It  is  extremely  difficult 
for  the  public  to  be  aware  that  it  is  purchasing  anything  but  a  new  product, 
since  the  merchandise,  especially  after  refurbishment,  has  all  the  surface 
appearances  of  new,  unused  merchandise. 

Failure  to  disclose  material  facts  relevant  to  a  purchaser's  decision  to  buy 
or  not  to  buy  has  been  held  to  constitute  an  unfair  and  deceptive  practice. 

The  Commission  has  recognized  the  mischief  inherent  in  the  resale  of 
merchandise  as  new  after  it  has  been  placed  in  the  possession  and  use  of 
customers,  without  disclosing  such  prior  use  on  resale. 

In  addition,  the  Commission  under  its  guidance  procedures  has  focused 
attention  on  the  problem  of  marketing  used  merchandise  without  appro- 
priate disclosure  of  such  fact  through  the  promulgation  of  trade  practice 
rules  for  several  industries.  Guidelines  were  established  which  provide  for 
disclosure  of  the  fact  that  products  have  been  previously  used. 

Furthermore,  the  essential  inequity  of  this  practice  becomes  evident  when 
manufacturers  of  competing  product  lines  who  clearly  disclose  that  mer- 
chandise has  been  previously  used,  or  do  not  offer  such  merchandise  for  sale 
as  new,  are  placed  in  a  disadvantageous  competitive  posture. 

The  Commission  wishes  to  make  clear  its  future  enforcement  policy  with 
respect  to  disclosure  by  marketers  of  merchandise  that  has  been  the  subject 
of  previous  use  by  virtue  of  trial  ofTers  to  prospective  customers. 

FIRST,  the  Commission  has  consistently  held  that  the  consuming  public 
has  a  preference  for  new  or  unused  products  as  compared  to  those  which 
have  been  previously  used.  The  Commission  therefore  feels  that  knowledge 
on  the  part  of  a  purchaser  of  the  fact  that  merchandise  being  offered  for  sale 
has  been  previously  subjected  to  trial  use  is  relevant  to  a  customer's  decision 
as  to  whether  or  not  to  purchase  the  product. 

The  fact  that  returned  merchandise  is  refurbished  to  a  "good  as  new" 
condition  does  not  warrant  a  failure  to  disclose  prior  use.  Substitution  of 
a  used  product  for  a  new  one  without  disclosing  such  fact  is  unlawful  even 
though  a  qualitative  equivalence  is  shown. 

SECOND,  merchandise  which  has  been  previously  used  on  a  trial  basis 
and  then  returned  should  not  be  offered  for  resale  by  marketers,  including 
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importers,  distributors,  or  retailers  or  their  agents,  without  clear  and  con- 
spicuous disclosure  of  such  fact  in  all  the  marketers'  advertising  sales  pro- 
motional literature  and  invoices  concerning  the  product,  on  the  container 
in  which  the  products  are  packed  and,  if  the  product  has  been  refurbished 
or  otherwise  has  the  appearance  of  being  new,  on  the  product  with  sufficient 
permanency  as  likely  to  remain  thereon  until  sale  to  the  ultimate  consumer. 

Further,  it  is  suggested  that  marketers  maintain  adequate  inventory  con- 
trol records  that  reflect  the  disposition  of  returned  merchandise.  Mainte- 
nance of  inventory  control  records  will  enable  them  to  demonstrate  that 
returned  merchandise  was  not  replaced  in  inventory  and  resold  without 
disclosing  the  fact  of  its  previous  use  to  purchasers. 

Mail  order  houses  and  credit  card  organizations  promoting  the  sale  of 
merchandise,  through  their  extensive  mail  advertising  capabilities,  share 
responsibility  for  any  deceptive  advertising  disseminated  by  them  when  the 
deceptive  nature  of  the  advertising  is  known  or  should  have  been  known  to 
them.  This  is  especially  true  where  they  participate  in  the  preparation  of 
deceptive  advertising. 

The  Commission  intends  to  examine  all  complaints  brought  to  its  atten- 
tion involving  the  marketing  of  merchandise  which  has  been  previously  used 
on  a  trial  basis  without  clear  and  conspicuous  disclosure  of  such  fact,  in  the 
light  of  the  principles  set  forth  above. 

The  Commission  wishes  to  make  clear,  however,  that  this  policy  applies 
only  to  merchandise  that  has  been  used,  and  not  to  merchandise  that  has 
merely  been  inspected  but  not  used. 

Trade  Regulation  Rules 

Nature  of  the  Rules 

Trade  Regulation  Rules  stand  as  formal  announcements  of  Commission 
policy  covering  applications  of  a  particular  statutory  provision.  Such  rules 
express  the  experience  and  judgment  of  the  Commission  based  on  facts  of 
which  it  has  knowledge  derived  from  studies,  reports,  investigations,  hearings, 
and  other  proceedings,  or  within  official  notice,  concerning  the  substantive 
requirements  of  the  statutes  administered  by  the  Commission.  The  rules 
which  may  be  nationwide  in  effect  or  limited  to  particular  areas  or  industries 
or  to  a  particular  product  or  geographical  market  are  binding  upon  all  who 
are  subject  to  the  jurisdiction  of  the  Commission. 

How  Initiated 

A  proceeding  for  the  issuance  of  a  Trade  Regulation  Rule  may  be  com- 
menced by  the  Commission  upon  its  own  initiative  or  pursuant  to  petition 
filed  with  the  Secretary  by  any  interested  person  or  group  stating  reasonable 
grounds  therefor. 
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Procedure 

When  the  Commission  has  authorized  the  initiation  of  a  Trade  Regulation 
Rule  proceeding  a  Notice  of  proposed  rule-making  is  published  in  the  Federal 
Register  and  otherwise  made  available  to  a!ll  known  interested  persons.  This 
Notice  gives  opportunity  to  interested  or  affected  parties  to  participate 
through  the  submission  of  written  data,  views  or  arguments.  Oral  hearing 
on  a  proposed  rule  may  be  held  within  the  discretion  of  the  Commission. 

How  Used 

When  Trade  Regulation  Rules  are  promulgated  they  are  published  in 
the  Federal  Register  and  mailed  to  all  known  interested  or  afTected  parties. 
On  the  effective  date  of  such  rules  a  compliance  survey  is  initiated  to  ascer- 
tain the  manner  in  which  affected  parties  are  complying  with  the  rule. 
Additionally,  where  a  Trade  Regulation  Rule  is  relevant  to  any  issue  in- 
volved in  an  adjudicative  proceeding  thereafter  instituted,  the  Commission 
may  rely  upon  the  rule  to  resolve  such  issue,  provided  that  the  respondent 
shall  have  been  given  a  fair  hearing  on  the  applicability  of  the  rule  to  the 
particular  case. 

Rules  Promulgated 

Adopted 

(1)  Advertising  and  Labeling  of  Sleeping  Bags  as  to  Size Sept.  18,  1963 

(2)  Deceptive  Use  of  "Lesikproof,"  "Guaranteed  Leakproof,"  Etc.,  as 
Descriptive  of  Dry  Cell  Batteries May  20,  1964 

(3)  Deception  as  to  Nonprismatic  aind  Partially  Prismatic  Instruments 

Being  Prismatic  Binoculars May  26,  1964 

(4)  Misbranding  and  Deception  as  to  Leather  Content  of  Waist  Belts.  June  27,  1964 

(5)  Deceptive  Advertising  and  Labeling  as  to  Size  of  Tablecloths  and 

Related  Products July   21,  1964 

(6)  Deceptive  Advertising  and  Labeling  of  Previously  Used  Lubricating 

Oil July   28,  1964 

(7)  Misuse  of  "Automatic"  or  Terms  of  Similar  Import  as  Descriptive 

of  Household  Electric  Sewing  Machines June  30,  1965 

(8)  Deceptive  Advertising  as  to  Sizes  of  Viewable  Pictures  Shown  by 

Television Feb.  24,  1966 

(9)  Failure  to  Disclose  That  Skin  Irritation  May  Result  from  Washing 

or  Hzuidling  Glass  Fiber  Curtains  and  Draperies  and  Glass  Fiber 

Curtain  and  Drapery  Fabrics July    14,  1967 

(10)  Relating  to  Discriminatory  Practices  in  Men's  and  Boy's  Tailored 

Qothing  Industry Oct.    18,  1967 

(11)  Deception  as  to  Transistor  Count  of  Radio  Receiving  Sets,  Including 

Triuisceivcrs May  14,  1968 

Industry  Guides 

Nature  of  the  Guides 

Industry  Guides  are  administrative  interpretations  of  laws  administered 
by  the  Commission  for  the  guidance  of  the  public  in  conducting  its  affairs  in 
conformity  with  legal  requirements.  They  provide  the  basis  for  volimtary 
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and  simultaneous  abandonment  of  unlawful  practices  by  members  of  in- 
dustry. Generally,  the  Guides  deal  either  with  a  number  of  problems  which 
effect  an  entire  industry  or  particular  problems  common  to  many  industries. 
Guides  set  forth  in  plain  language  what  the  Commission  considers  illegal 
about  particular  types  of  business  conduct  ranging  from  improper  advertising 
for  products  such  as  fallout  shelters,  shoes  and  tires  to  the  use  of  such  practices 
as  deceptive  pricing,  bait  advertising,  misrepresentations  of  guarantees,  the 
granting  of  illegal  advertising  allowances,  and  the  furnishing  of  discrimi- 
natory services  or  facilities. 

How  Initiated 

Industry  Guides  are  promulgated  by  the  Commission  on  its  own  initiative 
or  pursuant  to  petition  filed  with  the  Secretary  or  upon  informal  application 
therefor  by  interested  persons  or  groups. 

Procedure 

When  it  appears  to  the  Commission  that  guidance  as  to  the  legal  require- 
ments applicable  to  particular  practices  would  be  beneficial  to  the  public 
interest  and  would  serve  to  bring  about  more  widespread  and  equitable 
observance  of  laws  administered  by  the  Commission,  a  proceeding  looking 
toward  the  promulgation  of  Industry  Guides  may  be  initiated.  In  furtherance 
of  an  initiated  proceeding,  the  Commission  may  at  any  time  conduct  such 
investigations,  make  such  studies,  and  hold  such  conferences  or  hearings  as 
it  deems  appropriate.  Upon  adoption  in  final  form.  Industry  Guides  are 
published  in  the  Federal  Register  and  reprinted  for  distribution  in  pamphlet 
form. 

How  Used 

Industry  Guides  are  one  of  the  tools  used  to  provide  interpretations  as  to 
specific  and  particular  practices  falling  within  the  purview  of  statutes  ad- 
ministered by  the  Commission.  The  Guides  are  advisory  in  nature  and,  in 
connection  with  their  administration,  industry  members  whose  practices  are 
found  to  deviate  from  Guide  provisions  are  generally  afforded  opportunity 
to  correct  such  practices  under  the  Commission's  nonad judicatory  voluntary 
compliance  procedure. 

Trade  Practice  Rules  and  Guides 

348     Artificial  Limb  Industry. 

424     Auto  Pack    (Relating  to  the  Retail  Installment  Sale  &  Financing  of  Motor 

Vehicles). 
210     Barre  Granite  Industry. 
418     Bedding  Mfg.  &  Wholesale  Distributing  Industry   (Push  Money  Rule  added 

1-14-55). 
491     Blueprint  and  Diazotype  Coaters  Ind. 
549     Braided  Rug  Industry. 

36-138  O  -  70  -  Vol.    3  -  20 
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468  Brick  and  Structural  Clay  Tile  &  Allied  Products  Industry. 
253  Buflf  &  Polishing  Wheel  Mfg.  Ind. 

5 1 6  Building  Wire  &  Cable  Mfg.  Ind. 

389  Button  Jobbing  Industry. 

421  Candy  Manufacturing  Industry. 

305  Canvas  Cover  Industry. 

297  Carbon  Dioxide  Mfg.  Industry. 

378  Catalog  Jewelry  and  Giftware  Ind.  (The  Jewelry  Ind.  rules  promulgated 
6-28-57  superseded  above  rules  only  insofar  as  they  apply  to  jewelry 
products). 

207  Cedar  Chest  Mfg.  Industry. 

451  Chemical  Soil  Conditioner  Industry. 
1 95  China  Recess  Accessories  Industry. 
427  Cocoa  and  Chocolate  Industry. 

479  Combination  Storm  Window  &  Door  Industry. 

434  Commercial  &  Industrial  Floor  &  Vacuum  Machinery  Industry. 

469  Commercial  Dental  Laboratory  Ind.  (Amended  6-4-57) . 

1 62  Common  or  Toilet  Pin  Industry. 
301  Concrete  Burial  Vault  Mfg.  Ind. 

396  Construction  Equipment  Distributing  Industry. 

461  Corset,  Brassiere,  &  Allied  Products  Industry  (Amended  1-26-65) . 

286  Cosmetic  and  Toilet  Preparations  Industry. 

269  Cotton  Converting  Industry. 

298  Covered  Button  &  Buckle  Mfg.  Ind. 
125  Crushed  Stone  Industry. 

350  Curled  Hair  Industry. 

1 63  Cut  and  Wire  Tack  Industry. 
108  Cut  Stone  Industry. 

403  Doll  &  Stuffed  Toy  Industry. 

176  Embroidery  Industry. 

455  Engraved  Stationery  &  Allied  Prods.  Ind.  of  New  York  City  Trade  Area. 

472  Environment  Testing  Equipment  Mfg.  Industry. 

204  Fabricators  of  Ornamental  Iron,  Bronze  and  Wire  Industry. 

192  Feather  &  Down  Products  Industry  (Rule  12  revised  5-29-59). 

410  Fine  &  Wrapping  Paper  Distributing  Industry. 

259  Fire  Extinguishing  Appliance  Industry  (Rule  4  revised  5-29-59) . 

530  Fluorocarbons  Industry. 

349  Folding  Paper  Box  Industry. 

405  Fountain  Pen  &  Mechanical  Pencil  Ind. 

540  Fresh  Fruit  &  Vegetable  Industry  "Free"  trade  practice  rule. 

452  Frozen  Food  Industry. 

435  Gladiolus  Bulb  Industry. 

1 75  Golf,  Baseball  &  Athletic  Goods  Ind. 

399  Grocery  Industry. 

470  Gummed  Paper  &  Sealing  Tape  Ind.  (Rule  5  revised  5-29-59) . 
387  Hand  Knitting  Yarn  Industry. 

411  Handkerchief  Industry. 
383  Hearing  Aid  Industry. 

328  Hosiery  Industry  (Amended  6-10-64). 

288  House  Dress  and  Wash  Frock  Mfg.  Industry. 

402  Household  Fabric  Dye  Industry. 
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198     Household  Furniture  Industry. 

1 14     Ice  Cream  Industry  (D.C.  &  Vicinity) . 

449  Industrial  Bag  and  Cover  Industry  (Rules  6  and  13  revised  5-29-59). 
329     Infants'  &  Children's  Knitted  Outerwear  Industry. 

287     Interior  Marble  Industry. 

515  Jewelry  Industry  (Amended  12-2-59). 

131  Knitted  Outerwear  Industry. 

546  Kosher  Food  Products  Industry. 

252  Ladies'  Handbag  Mfg.  Industry. 

450  Library  Binding  Industry 

385  Low  Pressure  Refrigerants  Industry. 

359  Luggage  and  Related  Products  Industry  (Amended  6-16-64 ) . 

327  Macaroni  &  Noodle  Products  Ind. 

529  Manifold  Business  Forms  Ind. 

339  Marking  Devices  Industry. 

391  Masonry  Waterproofing  Ind. 
487  Melamine  Dinnerware  Industry. 
492  Metal  Awning  Industry. 

313  Metal  Clad  Door  &  Accessories  Mfg.  Industry. 

437  Metallic  Watch  Band  Industry  (Amended  6-16-64). 

1 7 1  Milk  Bottie  Cap  &  Closure  Industry. 

250  Millinery  Industry  (Rule  2  revised  12-10-54) . 
79  Millwork  Industry. 

265  Mirror  Mfg.  Ind.  (Amended  6- 16-64). 

185  Mopstick  Industry. 

380  Musical  Instrument  &  Accessories  Ind. 

263  Narrow  Fabrics  Industry. 

464  Nursery  Industry. 

390  Office  Machine  Marketing  Industry. 

415  Oil  Heating  Industry  of  New  England. 

314  Oleomargarine  Manufacturing  Industry. 
409  Optical  Products  Ind.  (Amended  8-1-66 ) . 
457  Orthopedic  Appliance  Industry. 

520  Outlet  and  Switch  Box  Mfg.  Industry. 

332  Paint  and  Varnish  Brush  Industry. 

1 34  Paper  Bag  Industry. 

251  Paper  Drinking  Straw  Mfg.  Industry. 
422  Parking  Meter  Industry. 

419  Peat  Industry. 

541  Phonograph  Record  Industry. 

41 1  Photoengraving  Industry  of  the  Southeastern  States. 

392  Piston  Ring  Industry. 

486  Plastics  Housewares  Industry. 

533  Pleasure  Boat  Industry. 

300  Popular  Priced  Dress  Mfg.  Industry. 

447  Portrait  Photographic  Industry. 

335  Poultry  Hatching  &  Breeding  Industry. 

258  Preserve  Manufacturing  Industry. 

262  Private  Home  Study  Schools  Ind. 

120  Public  Refrigerated  Storage  Ind. 

150  Public  Seating  Industry  Push  Money  Rule. 
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337  Putty  Mfg.  Industry, 

216  Rabbit  Industry. 

431  Radio  &  Television  Industry. 

317  Rayon  &  Silk  Dyeing,  Printing  &  Finishing  Industry. 

404  Rayon,  Nylon  and  Silk  Converting  Ind. 

384  Razor  and  Razor  Blade  Industry. 

543  Rebuilt,  Reconditioned  &  Other  Used  Automotive  Parts  Industry. 

442  Refrigeration  and/or  Air-Conditioning  Contracting  Industries. 

528  Residential  Aluminum  Siding  Industry  (Amended  8-12-66) . 

353  Resistance  Welder  Mfg.  Industry. 

303  Saw  and  Blade  Service  Industry. 

342  Ripe  Olive  Industry. 
345  Sardine  Industry. 

203  Saw  and  Blade  Service  Industry. 

267  School  Supply  &  Equipment  Ind. 

107  Scrap  Iron  and  Steel  Industry. 

432  Seam  Binding  Industry. 
153  Set-Up  Paper  Box  Industry. 
376  Shoe  Finders  Industry. 

272  Shrinkage  of  Woven  Cotton  Yard  Goods  Industry. 

425  Slide  Fastener  Industry. 

538  Stationers  Industry  (Amended  6-16-64). 

485  Steel  Bobby  Pin  &  Steel  Hair  Pin  Mfg.  Industry. 

360  Subscription  &  Mail  Order  Book  Publishing  Industry. 

363  Sun  Glass  Industry  (Amended  7-31-64). 

420  Tie  Fabrics  Industry. 

526  Tire  and  Tube  Repair  Material  Ind. 

444  Tobacco  Smoking  Pipe,  &  Cigar  &  Cigar  Holder  Ind.  (Rule  8  rev.  5-29-59). 

220  Tobacco  Distributing  Industry  (Amended  7-9-64). 

293  Toilet  Brush  Mfg.  Industry. 

334  Tomato  Paste  Mfg.  Industry. 

412  Trade  Pamphlet  Binding  Ind.  of  the  New  York  City  Trade  Area. 

292  Tubular  Pipings  &  Trimmings  Mfg.  Ind. 

341  Tuna  Industry. 

343  Umbrella  Industry. 

217  Uniform  Industry. 

429  Upholstery  &  Drapery  Fabrics  Ind. 

423  Venetian  Blind  Industry. 

400  Vertical  Turbine  Pump  Industry. 

371  Wall  Coverings  Ind.  (Amended  6-16-64). 

123  Walnut  Wood  Industry. 

144  Warm  Air  Furnace  Industry. 

190  Waste  Paper  Dealers  &  Packers  Ind. 

382  Water  Heater  Industry. 

454  Waterproof  Paper  Ind.    (Asphaltic  Type)    (Ride  6  revised  5-29-59). 

302  Wet  Ground  Mica  Industry. 

394  Wholesale  Confectionery  Ind.  (Philadelphia  Trade  Area). 

406  Wholesale  Confectionery  Industry. 

460  Wholesale  Plumbing  &  Heating  Ind. 

316  Wine  Industry. 

545  Wire  Rope  Industry. 
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308  Wood  Cased  Lead  Pencil  Industry. 

90  Woodworking  Machinery  Industry. 

475  Work  Glove  Industry. 

367  Yeast  Industry. 

801  Tire  Advertising  Guides. 

802  Guides  Against  Deceptive  Pricing. 

803  Guides  Against  Bait  Advertising. 

804  Guides  Against  Deceptive  Advertising  of  Guarantees. 

805  Guides   for   Advertising   Allowances   and   Other   Merchandising   Payments   & 

Services,  Compliance  with  Sees.  2(d)  &  2(e)  of  the  Clayton  Act,  as  Amended 

by  the  Robinson-Patman  Act. 
808     Guides  for  Shoe  Content  Labeling  and  Advertising. 
811     Guides  for  Advertising  Fallout  Shelters  (Revised  6-14-65). 

815  Guides  for  Advertising  Shell  Homes. 

816  Guides  for  Advertising  Radiation  Monitoring  Instruments. 
819     Guides  for  the  Mail  Order  Insurance  Industry. 

821     Guide  for  Avoiding  Deceptive  Use  of  Word  "Mill"  in  the  Textile  Industry. 
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override  bonus  based  on  purchase  volume 142   (155) 

plan  to  share  brokerage  with  customers 37    (23) 

quantity  order  discounts 211    (264) 

rebate  to  purchasers  within  classification 42    (31) 

reduced  rates  to  buyers  of  combination  advertising 108    (118) 

same  seller  requirement 52    (48) 

single  ownership  of  jobber  and  distributor 101    (108) 

small  discounts  to  small  volume  customers 217   (274) 

stocking  dealer  discounts 207   (263),  211   (264) 

truckload  discounts  for  quantity  purchases 169   (198) 

uniform  delivered  price 166   (194),  220   (281) 

Section  2(c) — Brokerage: 

discount  in  lieu  of 193    (243) 

sharing  of  with  customers 37    (23) 

Sections  2(d)  and  2(e) — Promotional  Assistance: 

alternatives   provided   for   customers   unable    to   use   preferred 

program 28   (10) 

may  not  choose  among  available  programs 88   (94) 

availability  of  catalogs  containing  advertising — 

by  drug  manufacturers 32   (16) 

by  toy  manufacturers 22    (2),  23   (3) 

by  toiletry  manufacturers 26   (7) 

availability  of  promotional  assistance — 

to  all  customers 205   (261) 

to  competing  magazine  dealers 65    (66) 

to  customers  in  selected  trading  areas 144   (157) 

to  peripheral   customers 72    (75),  131    (143) 

basis  for  promotional  assistance — 

annual  purchase  volvune 39   (26) 

available  floor  space 99   (106) 

full  cover  magazine  display 57   (54) 

full  cover  or  flat  magazine  display 85  (90),  65   (66) 

number  of  check-out  stands 38   (24) 

below-cost  price   limiting  provision  in  cooperative  advertising 

programs 240   (309) 

cents-ofF  coupons  and  demonstrators 234  (302) 

distance  between  customers,  effect  of  on  competition 42    (32) 

fabric  supplier  to  garment  retailer  by-passing  apparel  manu- 
facturers     131    (143) 

granted  in  steps  increasing  with  purchase  volume 46   (38) 

granted  to  single  large  customer 29   (12) 

limited  in  area  and  in  value 203   (258) 

notice  as  to  availability  of  allowance 167   (195) 

notice  of  printed  on  magazine  cover 57   (54),  65   (66),  85   (90) 

36-138   O  -  70  -  Vol.    3  -  21 
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Clayton  Act — Continued 

Sections  2(d)  and  2(e) — Promotional  Assistance — Continued  Page 

pooling  of  allowances  by  retailers 214   (269) 

possible  reimbursement  to   "stocking"  dealers  for  services  ren- 
dered    207    (263) 

proportionalized  as  between  competitors 47    (39),   130    (140) 

standard  cooperative  advertising  agreements 53    (49) 

supplier  redeemable  coupons 34   (19) 

three  party  promotional  assistance — 

aisle-end   display  kits 55    (52) 

brand  name  promotion  through  recipes 95    (101) 

Commission  policy  statement  on 249 

contest  books  for  promotional  purposes 124   (135) 

customer  identification   through   advertising 49   (42) 

display  cards  on  newsstands 58   (56) 

exhibition  building  lease 62   (62) 

gaming  device  used  for  merchandising 99   (106) 

grocery  bags  with   supplier  advertising 59   (57) 

in-store  displays 96    (103) 

in-store  music  with  supplier  commercials — 

alternatives    adequate 81    (88) 

alternatives  not  provided 72   (74) 

message  announcing  device  in  retail  stores 43    (34) 

projection  equipment  for  advertising 54   (50) 

promotional  program  under  investigation 237    (304) 

radio  broadcast — supplier   commercials 64   (65) 

recipes  for  retailer  distribution 44  (35),  84   (89) 

recipes  and  puzzle 74   (77) 

reprints  of  supplier  advertising 38    (24) 

sale  of  TV  time   to  suppliers   of  products  sold  through 

grocery  stores 243   (312) 

self-locating  shopping  guide 57    (53) 

shopping  cart  advertising 88    (94) 

supplier  advertising  mentioning  retailers 86    (92) 

supplier   out-door   advertising 25    (6) 

trading  stamp  discounts 54  (51) 

Section  2(f) — Inducing  Discriminations: 

acceptance  of  free  merchandise  by  retailer 119   (131) 

additional  discounts  for  catalog  sales 48    (41) 

aggregating  purchases  of  multi-unit  organization 133    (145) 

receipt  of  allowance   without  concurrent   availability  to   com- 
petitors  226   (288) 

single  ownership  of  jobber  and  distributor 101    (108) 

trade  association  plan  to  secure  uniform  discounts  from  suppliers 

for   members 220  (281) 

Section  3 — Exclusive  Sales  or  Contracts : 

franchise  with  covenant  not  to  compete 33    (18) 

license  under  food  product  certification  mark 30    (14) 

Section  6 — Cooperatives:   See  also  Capper- Volstead  Act, 

agricultural    cooperatives    may    establish    common    marketing 

agency 111    (124),  224   (285) 
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Clayton  Act — Continued  

Section  ? — Acquisitions:  Page 

declining    industry 150   (166),  155    (175) 

deminimus  competitive  effects 152  (170), 

156   (176),   158   (181),  160   (185),  161    (186) 

denied,  competitive  considerations 160   (183) 

deteriorating   financial    condition 150   (165) 

deteriorating  industry 151    (167) 

direct   competitor 220  (280) 

failing  company  theory 232   (296),  232   (297) 

financial   distress 152   (169) 

financially  troubled  grain  elevator 219   (279) 

imminent  bankruptcy 157   (179),  160   (184) 

imminent  insolvency 151    (168), 

156   (177),  158   (180),  162   (187) 

indiscernible  competitive  effects 153   (172) 

lack  of  competitive  information 154   (173) 

liquidation  probable 159   (182) 

merger  by  agricultural  cooperatives 239   (308) 

money  losing  competitor 105   (113) 

no  anticompetitive  effects  foreseeable 149   (164) 

no  blanket  approval  for  acquisition 228   (291) 

non-competing  companies 204  (259) 

other  purchasers  available 157   (178) 

precarious  financial  condition 163   (189) 

probable  adverse  competitive  effects 153   (171) 

would  eliminate  potential  competition 190    (238) 

would  increase  market  concentration 165   (192) 

would  raise  anticompetitive  questions 162   (188) 

would  raise  competitive  questions 155    (174) 

Common  Sales  Agent:  See  also  Clayton  Act,  Section  6. 

plan    for    by    manufacturers'    agent    with    market    stabilization    as 

objective 51    (46) 

Common  Selling  Organization: 

plan  to  establish  common  organization  to  sell  storage  space  by  public 

warehousemen    172   (203) 

Consignment  Agreement: 

stipulating  minimum  resale  prices 109   (121) 

Consumers  and  Credit: 

consumer  saving  plan  organized  by  local  merchants 218    (277) 

extended  credit  for  new  stores  in  impoverished  urban  areas 198   (253) 

Containers  and  Packaging: 

labeling  of  rebuilt  industrial  fuses 78   (84) 

labeling  under  Fair  Packaging  and  Labeling  Act 248,  190   (239) 

imported  merchandise,  labeling  of — 

containers  bearing  American  firm's  address 41    (30) 

contents  of  multiple  foreign  origin 222    (283) 

contents  partly  of  foreign  origin 98   (105) 

kits  of  toys  from  various  countries 189   (237) 

location  of  origin  disclosure 198   (252),  223-  (284) 

"Made    in    U.S.A."    where    contents    contain    foreign-made 

components 43    (33) 
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Containers  and  Packaging — Continued 

imported  merchandise — Continued  Page 

marking  on  plastic  dispenser 67   (69) 

on  display  card  back 186   (230) 

on  display  card  front 185    (228) 

on  display  card  generally 60   (58) 

origin  visible  on  packaged  contents 104   (112) 

package  bearing  name  suggesting  domestic  origin 182   (219) 

package  containing  both  domestic  and  foreign  made  items 73   (76) 

repackaged  merchandise  imported  in  bulk — 

chemicals 186   (231) 

false   eyelashes 186   (230) 

gloves 187   (233) 

ink 192   (242) 

metal  fasteners 197   (251) 

nails 185   (227) 

spring  clamps 182   (221) 

Co-operative  Marketing  Act  (7  U.S.C.A.  455)  : 

agricultural  cooperatives  may  establish  common  sales  agency 111    (124) 

Cooperative  Advertising  Agreements:  below-cost  price  limiting  provision 

in  program 240  (309) 

Corsage:  made  of  wood  fiber  chips  as  wearing  apparel 137   (148) 

Cosmetics  and  Allied: 

false  eyelashes — country  of  origin  disclosure  on  mounting  card  back 186   (230) 

Customer  Selection: 

selection  of  customers  to  whom  publisher  will  sell  recipe  pamphlets 40   (28) 

Dairy  Industry  and  Allied: 

labor  contract — exchange  of  between  trade  association  members 147    (162) 

pre-merger  clearance — 

imminent  bankruptcy 156  (177),  157  (179),  158  (180),  160  (184) 

de  minimus  competitive  effects 156  (176),  161   (185),  161   (186) 

failing  company  theory  applied 232    (296) 

merger  by  agricultural  cooperatives 239   (308) 

other  purchasers  available 157    (178) 

would  increase  market  concentration 165   (192) 

would  raise  anticompetitive  questions 162   (188) 

price  fixing — 

agreement  to  sell  prices  higher  than  minimum  set  by  state  milk 

marketing  order 170   (199) 

resale  price  maintenance — 

compliance  with  milk  marketing  order  fixing  minimum  resale 

prices 141    (154) 

Data  Processing:    for  collection  and  dissemination  of  actual  sales  and 

production  information 237   (303) 

Debt  Collection  Agency: 

skip  tracing  material  under  name  "Missing  Heirs,  Inc." 76   (79) 

Demurrage : 

rental  rates  for  compressed  gas  cylinders 202   (257) 

Discount  Buying-Selling : 

buying  group  open  to  public  and  local  retailers 30   (13) 

consumer  saving  plan  organized  by  local  merchants 218   (277) 

selling  organization  open  to  independent  retailers 105    (114) 
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Drugs  and  Pharmaceuticals:  Page 

advertising  in  independently  published  catalog 26   (7),  32   (16) 

limit  on  advertising  product  as  new 109   (120),  134  (146) 

pooling  of  promotional  allowances  by  retailers 214  (269) 

sale  of  information  and  a  product 146   (160),  146  (161) 

Electrical  Machinery-Electronics-Equipment : 

computerized  sales  and  inventory  data 238  (306) 

foreign    assembly   disclosure    on   product   made    of   domestic   com- 
ponents (90)% 218  (276) 

franchise  agreement  linked  to  fair  trade  price  schedule 70   (72) 

guarantee-time  requirement  "Return  at  once" 223  (284) 

labeling  of  rebuilt  equipment 78   (84) 

"Made  in  U.S.A."  label  on  device  containing  5%    foreign-made 

components 35   (20) 

"Made  in  U.S.A."  label  on  device  containing  20%  foreign-made 

parts  179  (214) 

"Made  in   U.S.A."   tag  on  device  containing   23%    foreign-made 

parts 89   (95) 

Origin  disclosure  of  imported  devices — 

on  display  card  front 185  (228) 

on  package  bearing  domestic  name 182  (219) 

on  radio  at  point  of  sale 187  (233) 

on  rebuilt  FM  Tuner 177  (211) 

publication  of  standard  rate  manual 144  (158) 

"U.S.  Made"  on  item  containing  both  foreign  and  domestic  com- 
ponents         78   (82) 

Enforcement  and  Policy  Statements: 

advertisements  in  feature  article  format 250 

article  of  American  Indian  craftsmanship 252 

cement  industry,  vertical  mergers 263 

chemical  products  used  to  melt  snow  and  ice 261 

conglomerate  merger  movement 262 

food  distribution  industry,  mergers  in 265 

foreign  origin  disclosure 251 

free  photographic  film 255 

grocery  manufacturing,  product  extension 266 

heat  set  hair  rollers 274 

home  repair  products 259 

insect  traps,  light  ray 274 

textile  mill  industry,  mergers  in 269 

three-party  promotional  assistance  plans 249 

transistor  count  of  radios 257 

under  Fair  Packaging  and  Labeling  Act 248 

unordered  merchandise 258 

used  merchandise  resold  as  new 275 

Exclusive  Dealing-Territory:  See  Clayton  Act,  Sec.  3. 

check-cashing  concession  in  retail  stores 199  (254) 

Exclusive    Sales    Agent:    formation    of   exclusive   marketing   agency   by 

agricultural  cooperatives 224  (285) 

Export  Trade  Act  ( 15  U.S.C.A.  61 ) : 

export  trade  association  members  owning  and  operating  both  foreign 

and  domestic  plants 86   (91) 
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Failing  Company  Theory :  I**Ke 

applied  in  approving  sale  of  assets  to  competitor 232    (296) 

applied  in  approving  sale  of  some  fixed  assets  to  keep  firm  solvent 232    (297) 

Fair  Packaging  and  Labeling  Act : 

Section  4 — Advertising  Claims 248 

labeling  on  packages  of  mesquite  chips 190    (239) 

Federal  Trade  Commission  Act : 

Section  5 — Deceptive  Advertising — 

decomposed  garbage  may  not  be  termed  "compost  peat" 227    (289) 

diamond  as  "clear,  pure  color"  stones 61    (60) 

"it  works— or  we'll  fix  it  free" 168   (196) 

"Hand  Made"  sealed  sole  boots 169    (197) 

manufacturer's  list  price,  use  of 101    (109) 

nonleather  gloves  as  containing  leather 52    (47) 

news  article  format  advertising 250,  164   (191) 

newspapers  refusal  of 88   (93) 

night  soil  described  as  humus 229   (293) 

paua  shell  described  as  marine  opal 229   (292) 

referral  service,  reward  for 93    (99) 

suggested  price  accompanied  with  disclaimer;  trade  area  price 

as  basis  for  comparison 206   (262) 

use  of  term  "Danish"  to  describe  furniture 234   (301) 

Section  5 — Deceptive  Practices — 

advertising  on  food  product  wrapper 231    (294) 

consumer  saving  plan  offered  by  local  merchants 218    (277) 

fictitious  for  real  name  on  commercially  sponsored  radio  pro- 
gram    66   (68) 

free  goods-record  player  with  record  purchases 36   (21) 

guarantees  and  warranties — 

"America's  most  warranted"  building 107   (116) 

full   disclosurement   requirement 63    (63) 

"lifetime" 93    (100),  173    (204) 

time  requirement  "Return  at  once" 195    (248) 

"10-day  trial  satisfaction" 77    (81) 

medical-therapeutic  claims — 

deodorant  spray  represented  as  a  drug 212    (265) 

"medically  prescribed"  for  hand  cream 107    (117) 

plastic  garment  for  weight  loss 96    (102) 

"safe  and  effective"  oxygen  administering  device 113    (126) 

safety  and  effectiveness  claims-deodorant  spray 129    (139) 

sale  of  information  and/or  product — 

method  of  treating  athlete's  foot 149   (159),  146   (161) 

stomach  ailment  remedy 146   (160) 

merchandising  by  chance — 

see  Lottery  Merchandising 
misrepresentation-business  and  trade  status — 

"government"  in  trade  name,  use  of 98    (104) 

"manufacturing"  in  importer's  trade  name 92   (98),  27    (9) 

"Missing  Heirs,  Inc."  in  company  name 7*6   (79) 

"national"  in  association's  name 119   (130) 
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Federal  Trade  Commission  Act — Continued 

Section  5 — Deceptive  Practices — Continued 

misrepresentation-characteristics  Page 

"diamond"  abrasive  disc 202   (256) 

"embossing"  for  raised  printing 114  (127) 

"golden"    thimble 71    (73) 

"new"  rule  on  use  of 109   (120),  134   (146) 

mink  oil  skin  lotion 130   (141) 

paua  shell  as  marine  opal 229   (292) 

"solid"  gold  with  karat  indication 118   (129) 

tourmadine  as  emerald  green  or  precious 213   (267) 

misrepresentation-composition 

chamois,    definition    of 21    (1) 

"gold  filled"  for  electroplated  jewelry 61    (61) 

leather — 

ground    leather    described    as 69   (71) 

"man-made  leather" 100  (107) 

nonleather  items  as  leather 52   (47) 

"reconstituted"    leather 100   (107) 

"rolled  gold"  for  electroplated  jewelry * 61    (61) 

"suede"-"velvet"   for  flocked   fabrics 33    (17) 

"X  grown  emerald"  for  synthetic  stone 205   (260) 

"14-K"  for  earring  post 39   (25) 

"18K-Plat"  on  white  gold  ring 244   (313) 

misrepresentation-country  of  origin :  see  Foreign  Origin 

magazine  sponsored  contest  open  to  readers 212   (266) 

news  article  format  advertising 250,  164   (191) 

promotional   advertising   with   contest 234   (300) 

pyramid  sales  program 192    (241) 

rebuilt-remanufactured    as   new 275,  78   (84) 

sales  promotion  plan  approved  so  long  as  offered  savings  are  real-  216    (272) 

simulated-fur  textile  product 128   (138),  130   (142),  191    (240) 

substitution  of  merchandise  without  notification 165    ( 193) 

Section  5 — Trade  Restraints — 
association,  trade 

advertising  review  board 69   (59) 

below-cost  provision  in  advertising  guide 238   (305) 

certification    of   products 89   (96) 

code  of  ethics — 

advertising  practices 196   (249) 

among  jobbers 106    (115) 

dealings  with  customers 90   (97) 

discipline  of  members 108   (119) 

rate  advertising  or  comparison 213   (268) 

selling  practices 115   (128) 

compliance  with  labeling  rules 122   (133) 

conditions  of  membership 63    (64) 

exchange  of  information 7*9   (85) 

exchange  of  labor  contracts 147   (162) 

formation  of  local  groups 197   (250) 

guaranteed   pricing 127   (137) 

membership  in  by  brewer  under  order 227   (290) 
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Federal  Trade  Commission  Act — Continued 
Section  5 — Trade  Restraints — Continued 

association,  trade — Continued  Page 

pricing  and  business  policies 31    (15),  106   (115) 

product  standards  as  industry  goal 24   (4) 

publication  of  material  price  schedule 216   (273) 

publication  of  service  rate  manual 144   (158),  171    (201) 

publication    recommending    freight   prepayment 194   (246) 

range  of  prices  advertising 137    (150) 

rental  rates  for  gas  cylinders 202   (257) 

service  superiority 77   (80) 

sponsorship  of  pricing  catalog 171    (200) 

uniform  discounts-sales-alterations   cost 220   (281) 

uniform  hours-agreement  as   to 50   (44) 

uniform  hours-recommendation  as  to 112   (125) 

uniform  hours-survey  to  determine  preference 102    (110) 

voluntary  advertising  standards 225    (287) 

warranty   recommendations 58   (55) 

combination  advertising 108   (118) 

commission  pyramiding  sales  promotion  plan 192    (241) 

common  sales  agent  for  market  stabilization 51    (46) 

common  sales  agent  for  agricultural  cooperatives —   111    (124),  224   (285) 

common    selling    organization 172    (203) 

computerized  marketing  information 174   (205),  238   (306) 

customer  selection 40   (28) 

data  processing-sales  and  production  information 23?  (303) 

exclusive  franchise — 

check-cashing    concession 199   (254) 

covenant  not  to  compete 33    (18) 

fair  trade  price  schedule 70   (72) 

exclusive  use  of  trademark 30   (14) 

franchise    agreement-pizza    shops 219   (278) 

free  design  service  for  customers 215   (271) 

inducing  discounts  by  aggregating  purchases 133    (145) 

joint  venture  by  competitors 193    (245) 

override  bonus  based  on  purchase  volume 142    (155) 

patent  license  agreement — 

nonexclusive-uniform  royalty 133    (144) 

territorial  guarantee 123    (134) 

price  agreement — 

compliance  -with,  milk  marketing  order 141    (154) 

consignment    sales 109   (121) 

minimum  resale 25   (5) 

non-compliance  vk'ith  milk  marketing  order 170    (199) 

refusal  to  deal-sale  price  advertising 148    (163) 

rejection  of  advertising  by  newspaper 88   (93) 

selective  leasing-shopping  center  space 127    (136) 

Section  5 — Unfair  Competition — See  also  Lottery  merchandising — 
debt  collection-skip  tracing  material  under  firm  name  "Missing 

Heirs,  Inc." 76   (79) 
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Federal  Trade  Commission  Act — Continued 

Section  1 2 — Medical  and  Therapeutic  Claims —  Pago 

athlete's  foot  cure 145   (159),   146   (161) 

deodorant  as  drug  and  clearance  by  FDA 212   (265) 

mink  oil  skin  lotion 130   (141) 

oxygen  administering  device 113    (126) 

reducing  garments 96   (102) 

stomach  ailment  remedy 146   (160) 

Fertilizer: 

decomposed  city  garbage  termed  "compost  peat" 227    (289) 

night  soil  material  described  as  humus 229    (293) 

Flammable  Fabrics  Act  ( 15  U.S.C.  1 191) : 

corsage  made  of  wood  fiber  chips  as  wearing  apparel 137   (148) 

Floor  Space:  promotion  payments  on  basis  of 99   (106) 

Foreign  Origin : 

"blended  with  French  oils  in  U.S.A."  qualification  with  brand  name 

name  indicating  French  origin 143    (156) 

coined  trade  name  and  trademark  connoting  European  origin  de- 
ceptive even  with  disclosure 239   (307) 

Commission  enforcement  policy  statement  on 251 

domestic  identification  on  package  containing  item  marked  "Made 

in  Canada" 41    (30) 

domestic  identification  implies  "Made  in  U.S.A." 242   (311) 

generalized   disclosure  on   kits   containing  toys  from  various   coun- 
tries    189   (237) 

labeling  of  material  composed  wholly  of  imported  leather  fibers 184   (225) 

location  of  origin  disclosure  on  repackaged  reels 198   (252) 

"Made  in  U.S.A." — Use  of  term  on  products  containing  foreign- 
made  components: 

angle    iron 45   (37) 

bearings 231    (295) 

brushes  (significant  component) 183    (224) 

cloth,  polishing   (38%) 187   (234) 

computer 89   (95) 

cutlery 181    (217) 

dental  X-ray  film 43    (33) 

lamps  (20%) 179   (214) 

lenses 232   (298) 

machine  tools 78   (83) 

machinery 179   (215) 

office  equipment   (30%) 176  207) 

photographic  equipment 180   (216) 

servomotor 35   (20) 

shoes 242   (311) 

tablecloth 239   (307) 

toys 37   (22),  40   (27) 

truss  plates 29   (11) 

wearing  apparel 188   (235) 

marking  requirements  for  shirts  assembled  abroad  from  U.S.  made 

components 175   (206) 

marking  requirement  on  electronic  switch  assembled  abroad  from 

domestic  components    (90%) 218   (276) 
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Foreign  Origin — Continued 

origin  disclosure  requirements — 

at  point  of  sale 1^7  (233) 

at  point  of  sale  in  advertising 182  (220) 

bakery  equipment  assembled  in  U.S 181  (218) 

beyond  that  required  by  Bureau  of  Customs  not  necessary 178  (212), 

188  (236) 

bicycles  with  imported  parts   (35%)    assembled  in  the  Virgin 

Islands    178   (213) 

braids  used  in  domestic  production  of  rugs 186    (229) 

brushes  with  imported  handles 41    (29) 

component  for  drawer  slide  (under  50%) 177    (209) 

componentforgolf  clubs  (8-37%) 176   (208) 

components  for  shower  head  (40%) 178    (212) 

contents  of  multiple  foreign  origin,  sewing  kit 222    (283) 

covers  of  domestic  crib  mattresses 195    (247) 

cutlery  assembled  in  U.S 187    (232) 

cutlery  gold  plated  in  U.S 201    (255) 

electronics  tuner  rebuilt  in  U.S 177    (211) 

imported  watchbands  and  cases 242   (310) 

label  on  display  cards,  balloons 60   (58) 

label  on  office  machine 27    (8) 

marking  on  plastic  dispenser 67    (69) 

of  imported  mechanical  pencil  action 177    (209) 

on  imported  medical  device 193    (244) 

on  mounting  card  back,  eyelashes 186   (230) 

on  mounting  card  front,  switchplates 185    (228) 

on  outside  of  package,  cutlery 223    (284) 

package  of  imported  and  domestic  textiles 73    (76) 

package  contents  partly  foreign  made 98   (105) 

repackaged   imported   gloves 183    (223) 

repackaged  chemicals  imported  in  bulk 186   (231) 

repackaged  ink  imported  in  bulk 192    (242) 

repackaged  metal  fasteners  imported  in  bulk 197    (251) 

repackaged  nails  imported  in  bulk 185   (227) 

repackaged  spring  clams  imported  in  bulk 182    (221) 

repackaged  tape  imported  in  bulk 233   (299) 

skis  finished  domestically 215    (270) 

unnecessary  absent  material  deception 27   (9) 

uppers  on  domestically-made  (70%)  shoes 225   (286) 

visible  upon  casual  inspection 52   (47) 

watchband  parts  assembled  in  Virgin  Islands 217    (275) 

where  name  suggests  domestic  origin 182   (219), 

183   (222),  185   (226) 

where  visible  on  packaged  contents 104   (112) 

percentage   of  domestic   components   required   to  properly  describe 

item  as  "Made  in  U.S.A." 179    (215) 

percentage   of  imported  parts   allowed   in  item   to  be  described  as 

"Made  in  U.S.A." 180   (216) 

removal  of  origin  disclosure  by  importer 92    (98) 

Franchise: 

chain  of  pizza  shops 219   (278) 

check-cashing  concession 1""   (254) 

covenant  not  to  compete 33   (18) 

fair  trade  price  schedule '0  (72) 
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Free  Goods:  Pae« 

acceptance  of  by  retailer 119   (131) 

based  on  operated  check  out  stands 121    (132) 

"it  works  .  .  .  or  we'll  fix  it  free" 168   (196) 

free  film,  Commission  policy  statement  on 255 

record  player  with  record  purchases 36   (21 ) 

sewing  machine  to  contestant  purchasing  cabinet 67   (70) 

Free   Services:    Competitors  to  penalize   those   who  do  not  ofTer  free 

design  services  to  customers 215   (271) 

Freight : 

allowance  for   "back-haul"   by  customers 135    (147) 

deduction  of  allowance  to  find  dehvered  price 166   (194) 

publication  recommending  prepayment  procedures 194   (246) 

Functional  Discount:  See  Clayton  Act,  Sec.  2(a). 

Fur:  textile  product  simulating:  See  Textile  Fiber  Products  Identification 
Act. 

Furniture  Industry: 

price  differences  between  competing  "stocking"  and  "non-stocking" 

dealers 207   (263) 

promotional  advertising  with  contest 234   (300) 

use  of  term  "Danish"  in  advertising 234  (301) 

Gaming  Devices :  See  Lottery  Merchandising. 

Gardening  Materials  Industry: 

decomposed  city  garbage  may  not  be  termed  as  "compost  peat" 227   (289) 

night  soil  materials  may  not  be  described  as  "humus" 229   (293) 

Gas,  Commercial,  Industrial  and  Medical  compressed : 

trade  association  suggesting  cylinder  demurrage  charges 202    (257) 

Gasoline:  See  Petroleum  Industry. 

Glass   and   Products:    "Made   in   U.S.A."   label   on   lenses   imported  in 

rough  and  processed  domestically 232   (298) 

Government  Standards:  deodorant  spray  as  meeting 129   (139) 

Guarantee-Warranty:   See  FTC  Act,  Sec.  5,  Deceptive  Practices. 

Hardware  Industry: 

"diamond"  to  describe  disc  containing  non-diamond  materials 202   (256) 

foreign  origin  disclosure  and  labeling — 

brushes 183   (224) 

cutlery 181   (217),  187  (232),  201   (255),  223  (284) 

drawer  slide  assembly 177    (209) 

hand   tools 182    (220) 

honing   stone 185    (226) 

lenses 232  (298) 

ice   cream  spade 183    (222) 

nails 185   (227) 

shower  heads 178   (212) 

tape    233    (299) 

Hazardous    Products:    corsage   made   of  wood   fiber   chips   as   wearing 

apparel  under  Flammable  Fabrics  Act 137   (148) 

Home  Furnishings: 

carpeting,  advertising  standards 225   (287) 

cutlery,  foreign  origin  disclosure 181    (217), 

187   (232),  201   (255),  223   (284) 

pictures,  foreign  origin  disclosure  of 188   (236) 

rugs,  foreign  origin  disclosure  of 186   (229) 

tablecloth,  foreign  origin  disclosure  of 239   (307) 
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Page 

Industry    Guides 278 

Information,  Exchange  of:    data  processing  for  collection  and  dissemi- 
nation of  actual  sales  and  production  information 237    (303) 

Information,  Sale  of: 

advertising  promoting  sale  of  information  and  product 146   (160) 

advertising  promoting  sale  of  information  and  a  product  represented 

as  a  cure 146   (161) 

methods  of  treating  athlete's  foot  represented  as  a  cure 145   (159) 

Iron  and  Products: 

like  grade  and  quality-customer  specifications 50   (43) 

"Made  in  U.S.A."  marking  on  imported  iron 45   (37i 

Jewelry  Industry: 

diamonds  as  "clear,  pure  color"  stones 61    (60) 

"gold    filled"    or    "rolled    gold    plate"    to    describe    electroplated 

articles 61    (61 ) 

"golden"  for  article  not  24-karat  gold 71    (73) 

origin  of  imported  watchbands  and  cases 242    (310) 

paua  shell   described   as   marine   opal 229   (292) 

"solid"    with   karat   indication 118   (129) 

tourmaline  as  emerald  green  or  precious 213    (267) 

"X  Grown  Emerald"  for  synthetic  stone 205    (260) 

"14-K"  for  earring  post 39   (25) 

"18K-Plat"  for  white  gold  ring 244   (313) 

Joint  Advertising:  pooling  of  promotional  allowances  by  retailers 214   (269) 

Joint  Venture  Corporation : 

formed  by  competitors  to  bid  on  prime  contracts 193   (245) 

Leather  and  Products : 

chamois  definition-"like"-"type"  for  nonchamois  item 21    (1) 

ground  leather  described  as  leather 69   (71) 

"hand  made"  to  describe  sealed  sole  boot 169   (197) 

labeling  of  material  composed  wholly  of  imported  leather  fibers 184   (225) 

leather  connoting  terms  for  nonleather  articles 52   (47) 

pre-merger    clearance    matters 153    (171),  163    (189) 

"reconstituted"-"man-made"  for  nonleather  articles 100   (107) 

small  volume  customers  offered  smaller  discounts 217    (274) 

Like  Grade  and  Quality: 

products  made  to  customer  specifications 50   (43) 

Loss  Leader  Advertising : 

below-cost  price  limiting  provision  in  cooperative  advertising  programs-  240    (309) 
below-cost  sales  provision  in  trade  association  advertising  guide 238   (305) 

Lottery  Merchandising : 

extra  merchandise  if  sponsor's  product  purchased 80   (87) 

free  offer  to  "drawn"  contestant 67   (70) 

"lucky"  number  flashed  on  screen 99   (106) 

magazine  sponsored  contest  open  to  readers 212   (266) 

prize  winning  number  on  grocery  bags 59   (57) 

promotional  plan  disguised  as  lottery 111    (123) 

pull-tab  seals  on  trading  stamp  books 51    (45) 

random  distribution  of  bonus  certificates 164   (190) 

redeemable  certificates  of  varying  value 47   (40) 

refund  given  if  purchased  item  listed 80   (86) 

weekly  drawing  for  radio-phonograph 76   (78) 
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Lumber  Industry:  Page 

pre-merger  clearance  imminent  insolvency 162   (187) 

Machinery  and  Equipment : 

foreign  origin  disclosure  of  components  in  machinery  assembled  in 

U.S 181    (218) 

license  under  building  material  machine  patent  with  territorial  guar- 
antees and  gross  sales  royalty  fee 123   (134) 

"Made  in  U.S.A."  label  on  bearings  imported  in  part 231    (295) 

"Made  in  U.S.A."  label  on  foreign-made  machine  with  domestic- 
made   parts   added 78   (83) 

nonexclusive  license  under  shrimp  processing  machine  patent  with 

imiform  rental  rate 133   (144) 

percentage  of  domestic  components  required  in  order  to  properly 

describe   machinery   as    "Made   in   U.S.A." 179   (215) 

Medical  Equipment,  portable  oxygen  administering: 

advertising   claim   as   being    "safe   and    effective   for   operation   by 

layman"   113   (126) 

Merger:  See  Clayton  Act,  Sec.  7. 

New: 

Commission  enforcement  policy  statement  on 275 

general  rule  on  use  of  in  advertising 109   (120) 

Six  month  limit  for  advertising  product  as 134  (146) 

News  Article  Format : 

advertising  appearing  in  feature  article  format  without  disclosure 164   (191) 

Commission  enforcement  policy  statement  on 250 

Newspapers : 

right  to  refuse  acceptance  of  deceptive  advertising  for  automobiles —  88   (93) 

OflBce  Equipment  and  Supplies : 

country  of  origin  disclosure  on — 

imported  mechanical  pencil  actions 177   (210) 

office  machine  with  30%  imported  parts 176   (207) 

repackaged    spring    clamps 182   (221) 

merchandising  plan  to  offer  small  volume  customers  smaller  dis- 
counts    217  (274) 

Oxygen  Administering  Device : 

"safe  and  effective  for  operation  by  layman"  claim  in  advertising 113    (126) 

Paid-During-Service :  ethical  practices  code  for  adoption  by  magazine  sub- 
scription sales  agencies 115  (128) 

Patents-Trademarks-Copyrights : 

coined  trade  name  and  trademark  connoting  European  origin  de- 
ceptive     239  (307) 

license  under  State  certification  mark  for  produce 30   (14) 

license  with  nonexclusive,  uniform  rental  rate 133  (144) 

license  with  territorial  guarantee  and  gross  sales  fee 123  (134) 

license  and  sublicensee  selling  to  competing  jobbers 52   (48) 

non-members  charged  high  fee  for  use  of  mark 139  (152) 

Peat: 

decomposed    city   garbage   as 227  (289) 

night  soil  material  as 229  (293) 

Petroleum  Industry: 

code  of  ethics  for  dealing  with  customers 106  (115) 

formation  of  local  groups  by  state-wide  association 197  (250) 
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Photographic  Industry  and  Equipment:  Page 

free  film — Commission  enforcement  policy  statement  on 255 

percentage  of  imported  components  allowable  to  permit  item  labeling 

as  "Made  in  U.S.A." 180   (216) 

sales  policy  by  supplier  of  not  selling  to  retailers  advertising  sale 

prices    148   (163) 

Poultry  Industry: 

computerized  collection  and  dissemination  of  marketing  information.  174   (205) 
data  processing  for  collection  and  dissemination  of  actual  sales  and 

production   information 237    (303) 

Pre-merger  Clearance:  See  Clayton  Act,  Sec.  7. 
Price  Discrimination:  See  Clayton  Act,  Sec  2  (a) . 
Price  Fixing:  See  FTC  Act-5,  Trade  Retraints. 
Printing-Publishing : 

availability   of   publisher   magazine   promotional   program    to   com- 
peting peripheral  dealers 72    (75) 

book  consignment  agreement-minimum  resale  price 109    (121) 

catalog  advertising  in  independent  publications — 

drug  manufacturers 32   (16) 

toiletry  manufacturers 26   (7) 

toy   manufacturers 22    (2),  23    (3) 

discounts  for  premium  book  jobbers 65    (67) 

discounts  for  selling  through  mail  order  book  catalog 48    (41) 

display  cards  for  magazine  advertising 58    (56) 

magazine  sponsored  "50  words  or  less"  contest  open  to  readers,  identi- 
fication by  number 212    (266) 

newspapers  rejection  of  deceptive  advertising 88   (93) 

promotional  assistance  to  newsstand  chain 29   (12) 

publisher  promotional  assistance — 

available  to  competing  magazine  dealers 65    (66),   130    (140) 

newsstand  publicity 57   (54) 

notice  to  dealers  of  availability 168   (195) 

rebate  for  full  cover  magazine  displays 85    (90) 

raised  or  verkotype  process  as  embossing 114   (127) 

selection  of  customers  to  whom  publisher  will  sell 40    (28) 

Pseudonym:  use  of  by  physician  for  real  name  on  commercially-sponsored 

radio  program 66   (68) 

Quantity  Discount: 

truckload   discounts   for  quantity   purchases 169    (198) 

Radios:  See  Electronics  and  Related. 

Reducing  Garment:  plastic  slimming  garment  for  weight  loss_^ 96   (102) 

Referral  Service: 

payment  for  recruiting  new  students 137   (149) 

reward   for  referring  new  purchasers 93    (99) 

Refusal  to  Deal: 

right  of  newspaper  to  reject  deceptive  advertising 88   (93) 

supplier  policy  of  not  selling  to  retailers  who  advertise  sale  prices 148   (163) 

Shoe  Industry: 

origin  disclosure  of  imported  upper  material 225    (286),  242  (311) 

use  of  domestic  firm  name  implies  "Made  in  U.S.A." 242  (311) 

Shopping  Center:  selective  lease  of  space  in 127  (136) 
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Sporting  Goods  Industry: 

country  of  origin  disclosure  on —  Page 

bicycles  assembled  in  the  Virgin  Islands 178   (213) 

fishing  reels  packaged  in  U.S 198    (252) 

golf  clubs  containing  imported  (8-37%)  parts 176   (208) 

skis  imported  in  raw  and  finished  domestically 215    (270) 

trade   association  publication   recommending  procedure  for  freight 

prepayment  by  suppliers 194    (246) 

State  and  Local  Laws : 

agreement  to  sell  milk  at  prices  higher  than  set  by  marketing  order —   1 70    (199) 

compliance  with  marketing  order  fixing  minimum  resale  prices 141    (154) 

franchise  linked  to  fair  trade  price  schedule 70    (72) 

Stocking  Dealers,  Discounts  For: 

price     differences     to    competing     "stocking"     and     "non-stocking" 

dealers   by  manufacturer 207    (263) 

proposal  to  grant  discounts  for  stockingj  quantity  purchases  and 

cumulative   purchases 211    (264) 

Store  Hours: 

agreement,   survey,   and   recommendation   as   to   uniform   hours  by 

retailers 50   (44),  102   (110),   112   (125) 

Substitution  of  Merchandise: 

substitution  of  goods  similar  to  that  ordered  without  notification  to 

customer  unlawful 165    (193) 

Television :  See  Electrical  Machinery  and  Related 
Test  Market: 

limitation  for  advertising  product  as  "new"  does  not  apply  to  bona 

fide  test  marketing  of  new  product 134    (146) 

Textile  Fiber  Products  Identification  Act  ( 15  U.S.C.  70)  : 

coined   trade  name  and  trademark  connoting  European  origin  de- 
ceptive even  with  disclosure 239   (307) 

flocked  fabrics  described  as  "suede"  or  "velvet" 33    (17) 

label  on  package  with  imported  and  domestic  fabrics 73    (76) 

marking  requirement  on  shirts  assembled  abroad  from  U.S.  made 

components 175    (206) 

names  and  symbols  having  fur-bearing  animal  connotations  on  labels 

of  simulated-fur  textile  products 128    (138),  130   (142),  191    (240) 

origin  disclosure  of  imported  cloth    (51%)    for  shirts  domestically 

assembled  and  sewn 222    (282) 

Three  Party  Promotional  Assistance:  See  Clayton  Act,  Sec.  2(d)-(e). 
Toiletries,  Men's  and  Women's: 

"Blended  with  French  oils  in  U.S.A."  qualification  for  brand  name 

name  indicating  French  origin 143    (156) 

catalog  advertising  in  independent  publication 26   (7) 

disclosure  requirement  of  imported  handle 41    (29) 

guarantee  advertising  for  face  cream 77    (81) 

"medically  prescribed"  advertising  for  face  cream 107    (117) 

mink  oil  skin  lotion,  claims  for 130   (141) 

representation  as  drug-clearance  by  FDA-deodorant 212    (265) 

safety  and  effectiveness  claim — deodorant  spray 129    (139) 

Toys  and  Products: 

generalized  foreign  origin  statement  on   kits   of  toys  from  various 

countries 189   (237) 
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Trade  Associations :  See  also  FTC  Act  5 — Trade  Restraints —  Page 

below  cost  sales  provision  in  advertising  guide 238    (305) 

export  trade  association  members  operating  both  foreign  and  domestic 

plants 86   (91) 

membership  in  distributor  association  by  brewer  under  order  for 

price  fixing 227   (290) 

price  differences  between  competing  "stocking"  and  "non-stocking" 

dealers 207    (263) 

use  of  "National"  in  name 119   (130) 

Trade  Name: 

foreign  origin-use  of  coined  trade  name  and  trademark  connoting 

European  origin  deceptive  even  with  disclosure 239    (307) 

foreign  origin-use  of  trade  name  suggesting  domestic  origin  hyphen- 
ated with  word  "America" 201    (255) 

Trade  Regulation  Rules 277 

Tripartite  Promotional  Program  Amendment-policy  statement 247,  249 

Union,  Labor: 

exchange  of  labor  contracts  among  members  of  trade  association  as 

price  fixing 147    (162) 

Unordered  Merchandise: 

Commission  enforcement  policy  statement  on 258 

Virgin  Islands: 

country  of  origin  disclosure  on — 

bicycles 178   (213) 

uppers  on  tennis  shoes 225    (286) 

watch  band  parts 217    (275) 

Warranty-Guarantee:  See  FTC  Act  5 — ^Deceptive  Practices. 
Watches  and  Clocks: 

guarantee  with  conditions  other  than  time  limitation  cannot  be  repre- 
sented as   "unconditional" 173    (204) 

origin  disclosure  of  imported  watch  band  parts  assembled  in   the 

Virgin   Islands 217    (275) 

origin  disclosure  on  imported  watches  and  bands 242   (310) 

receipt   of    promotional    allowance   without   concurrent   availability 

to  competitors 226   (288) 

use  of  "Manufacturing"  in  importers  trade  name 92    (98) 

Webb-Pomerene  Act  ( 15  U.S.C.A.  61 )  : 

export  trade  association  members  operating  both  foreign  and  domestic 

plants 86   (91) 

Welding  Industry  and  related: 

additional  discounts  on  purchases  above  specified  annual  volume 138    (151) 

"Made  in  U.S.A."  designation  on  lenses  imported  in  rough  and  proc- 
essed  domestically 232   (298) 
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[News  releases,  from  Federal  Trade  Commission,  Office  of  Information,  Washington  (D.C.)] 

Advisory  Opinion  Digest  No.  314. — Advertising  by  Manufacturers  in  an 
Independently   Published   Periodical 

January  17,  1969. 

The  Federal  Trade  Commission  was  recently  asked  to  express  an  opinion  with 
respect  to  the  legality  of  payment  by  manufacturers  for  the  purchase  of  adver- 
tising space  in  a  periodical  published  by  a  firm  which  has  no  connection  whatever 
with  any  retail  customer  of  such  manufacturers  and  which  will  supply  or  other- 
wise make  the  periodical  available  without  cost  to  all  retailers. 

The  advisory  opinion  noted  that  payments  by  a  manufacturer  for  the  purchase 
of  advertising  space  in  a  periodical  published  by  a  firm  which  is  not  owned  or 
controlled  by,  or  in  any  way  directly  or  indirectly  affiliated  with,  any  customer 
of  that  manufacturer,  or  group  or  class  of  such  customers,  do  not  violate  Sec- 
tions 2  (d)  or  (e)  of  the  amended  Clayiton  Act  where  no  discriminatory  benefit 
is  conferred  by  such  payments  on  a  particular  customer,  or  class  or  group  of 
customers,  over  competitors.  The  perioc^ical  will  be  given  nationwide  distribution 
and  will  be  supplied  and  otherwise  made  available  without  cost  to  all  industry 
retailers ;  the  periodical  is  not  designed  to  be  usable  only  by  particular  retail- 
ers, or  classes  or  groups  of  retailers ;  every  effort  will  be  made  to  distribute  the 
periodical  as  broadly  as  possible  among  industry  retailers ;  and  distribution  will 
not  be  limited  to  any  particular  retailer,  or  group  or  class  of  industry  retailers. 

The  Commission  advised  that  if  the  periodical  is  made  available,  in  a  prac- 
ticable business  sense,  to  all  competing  customers  of  a  participating  manu- 
facturer, then  no  objection  would  be  raised  to  payments  by  that  manufacturer 
for  advertising  space  therein.  Further,  that  appropriate  measures  should  be 
taken  by  the  publisher  to  advise  participating  manufacturers  that  the  periodical 
will  .serve  to  supplement,  not  supplant,  their  usual  methods  of  notifying  retail 
customers  regarding  the  availability  of  their  sales  programs  and  that  advertis- 
ing the  details  of  such  program  in  the  periodical  will  not  relieve  them  from 
this  statutory  obligation. 

Note  :  In  conformity  witli  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  puiblic  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  315. — Foreign  Origin  Disclosure  of  Wearing 
Apparel  Partly  Made  in  a  FoRiaGN  Country 

January  17,  1969. 

The  Comimission  announced  today  it  had  rendered  an  advisory  opinion  in 
regard  to  the  question  of  whether  it  is  neces.sary  to  disclose  the  origin  of  textile 
products  processed  in  Puerto  Rico  and  the  Dominican  Republic  from  fabric  pro- 
duced in  the  United  States,  and  thereafter  exported  to  the  mainland  United 
States. 

Specifically,  the  Commission  ruled  upon  the  folio-wing  two  questions : 

1.  Must  a  semi-manufaetvired  product  with  less  than  50%  of  the  value 
added  in  a  foreign  country  be  labeled  in  any  way  before  entering  U.S. 
territory  ? 

2.  If  said  product  is  then  finished  in  Puerto  Rico  and  shipi)ed  for  distri- 
bution in  the  U.S.  mainland,  can  it(be  labeled  "Made  in  U.S.A."? 

In  resi)onse  to  the  first  question,  the  Commission  said  that  it  will  not  be  neces- 
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sary  to  disclose  the  foreign  country  of  origin  where  lesiS  than  50%  of  the  value 
is  added  to  the  product  insofar  as  the  laws  of  the  Commission  are  concerned. 

In  regard  to  the  second  question,  the  Oommission  expressed  the  opinion  that  it 
would  be  improper  to  label  such  as  product  as  "Made  in  U.S.A."  because  this 
would  constitute  an  aflSrmative  misrepresentation  that  the  product  is  made  in 
its  entirety  in  the  United  States. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion'ltself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  316. — Foreign  Origin  Disclosure  of  Imported 

Bearings 

January.  17,  1969. 

The  Oommission  announced  today  it  had  rendered  an  advisory  opinion  in 
regard  to  the  proper  marking  of  imported  bearings. 

According  to  the  facts  presented  in  the  matter,  the  top  of  the  container  in 
which  the  bearings  will  be  packaged  will  carry  the  following  statement :  "The 
(word  of  a  particular  foreign  country)  Bearing".  Also  printed  on  the  top  of 
the  container  is  the  statement:  "Made  in  (country  of  origin)".  Etched  on  the 
outer  race  of  each  'bearing  is  the  inscription  of  the  name  of  the  foreign  country 
of  origin. 

Most  of  the  bearings  are  sold  to  domestic  manufacturers  who  use  said  bear- 
ings in  their  manufacture  of  heavy  earth  moving  equipment  and  farm  machinery. 
The  bearings  normally  represent  less  than  2%  of  the  total  cost  of  the  finished 
equipment.  Domestic  manufacturers  who  use  the  bearings  in  their  production  of 
machinery  and  eqviipment  compete  with  one  another  for  both  domestic  and 
foreign  markets. 

Specifically,  the  following  two  questions  were  raised  ; 

1.  Are  the  bearings  marked  with  suflacient  clarity  to  disclose  they  are 
manufactured  in  a  certain  foreign  country  ? 

2.  Is  it  necessary  for  the  manufacturers  who  use  the  imported  bearings 
in  their  machinery  and  equipment  to  disclose  the  country  of  origin  of  the 
bearings? 

In  response  to  the  first  question,  the  Commission  said  that  its  examination  of 
the  markings  revealed  they  were  adequately  marked  to  show  their  foreign  Coun- 
try of  origin. 

With  respect  to  the  second  question,  the  Oommission  said  that  it  vpould  not  be 
necessary  for  the  manufacturers  who  use  the  bearings  in  their  machinery  and 
equipment  to  disclose  the  foreign  country  of  origin  of  the  bearings. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  317. — Tuition  Refunded  If  No  Job  Offered 

Within  90  Days 

January  28,  1969. 

The  Commission  advised  that  it  could  not  rule  on  advertising  for  a  .school  which 
would  offer  a  refund  of  all  charges  for  tuition,  registration  and  incidental  fees 
to  its  graduates  who  do  not  receive  an  offer  of  employment  within  90  days  after 
graduation. 

The  offer  will  be  subject  to  the  following  three  qualifications : 

1.  It  will  not  be  made  to  students  eligible  for  imminent  draft  into  the 
armed  forces. 

2.  The  student  must  use  the  placement  service  of  the  school  and  must  be 
available    for   interviews. 

3.  The  student  must  work  at  placement  through  other  sources. 
Although  the  advertising  did  not  so  state,  the  offer  of  employment  would  not  be 

considered  valid  by  the  school  unless  the  offer  is  limited  to  the  geographic  area 
specified  in  the  student's  application  form. 

Because  the  proposed  plan  may  be  subject  to  such  a  wide  variety  of  interpreta- 
tions, and  also  dejx'nding  ui)on  the  amount  and  extent  of  its  implementation,  the 
Commission  expressed  the  view  that  it  was  not  in  a  position  to  rule  upon  the 
legality  of  the  plan. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this"  news  release  is  the  only  material  of  public  record.  The  advisory 
opinionitself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 
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Advisory  Opinion  Digest  No.  318. — Commission  Refusal  To  Grant  Blanket 
Approval  to  Small  Dairy  To  Be  Acquired  by  Any  Corporation  Subject  to 
Commission  Acquisition-Prohibiting  Orders 

February  4,  1969. 

The  Commission  recently  rendered  an  advisory  opinion  in  response  to  a  pre- 
merger clearance  request  from  the  owner  of  a  small  dairy  who  wants  to  sell  the 
business  to  any  one  of  three  national  firms  in  the  dairy  industry,  two  of  which 
are  subject  to  Commission  cease  and  desist  orders  containing  provisions  pro- 
hibiting further  acquisitions  vsdthout  prior  Commission  approval. 

The  applicant  was  advised  by  the  Commission  that  it  cannot  grant  the  blanket 
approval  requested.  The  Commission  pointed  out  that  corporations  covered  by 
orders  prohibiting  certain  acquisitions  are  free,  of  course,  to  apply  for  prior 
approval  to  acquire  the  applicant's  business. 

From  the  data  submitted  by  the  applicant,  it  appears  that  his  business  con- 
tinues to  operate  profitably  despite  extremely  competitive  and  rapidly  changing 
conditions  in  the  milk  industry  in  his  area.  The  applicant  enjoys  a  substantial 
share  of  the  markets  in  which  he  operates.  No  evidence  was  presented  of  any 
attempts  to  sell  the  business  to  any  other  independent  dairy  firm  or  to  anyone 
now  outside  the  dairy  industry. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  319. — -Sales  Price  and  Lease  Rate  for  a  Book 

Need   Not  Be   Identical 

February  4,  1969. 

The  Commission  recently  issued  an  advisory  opinion  concerning  charges  by  a 
publisher  in  connection  with  the  distribution  of  its  publications. 

The  publisher  offers  reference  books  to  customers  on  lease  (the  publisher  picks 
up  the  obsolete  volumes  upon  the  issuance  of  a  new  edition  or  upon  the  expira- 
tion of  the  lease)  or  for  purchase. 

The  Commission  advised  the  publisher  that  no  law  administered  by  the  Com- 
mission requires  it  to  charge  the  same  amount  for  the  lease  as  for  the  sale  of  a 
book. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  320. — Disclosure  of  Origin  of  Imported 
Components  Usieid  in  Manufacture  of  Firearms 

February  7,  1969. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion  in 
regard  to  the  question  of  whether  it  is  necessary  to  disclose  the  origin  of  certain 
imported  components  to  be  used  in  the  manufacture  of  revolvers  and  automatic 
pistols.  If  such  disclosure  is  required,  a  question  is  raised  as  to  the  proper  loca- 
tion of  that  disclosure. 

;Specifically,  the  advisory  opinion  involved  the  use  of  components  imported 
from  both  Germany  and  Italy,  such  as  barrels,  cylinders  and  hammers.  The 
remaining  components  were  of  domestic  origin. 

With  respect  to  the  question  of  whether  a  disclosure  of  the  origin  of  the 
imported  components  would  be  required,  the  Commission  said  : 

"In  the  absence  of  any  evidence  to  the  contrary,  the  Commission  believes  that 
the  question  of  foreign  origin  disclosure  largely  depends  upon  the  importance 
which  prospective  purchasers  would  attach  to  the  fact,  if  known,  that  a  sub- 
stantial number  of  the  components  of  the  finished  product  are  of  foreign  origin. 
It  is  the  Commission's  judgment  that  the  imported  components  in  both  factual 
situations,  namely,  the  barrels,  cylinders  and  hammers,  represent  such  an  integral 
and  essential  part  of  the  finished  product  that  prospective  purchasers  would 
in  all  probability  manifest  a  deep  concern  over  their  origin  and  manufacture. 
If  such  is  the  case,  then  the  failure  to  reveal  the  origin  of  the  imported  com- 
ponents would  play  a  vital,  if  not  decisive,  role  in  the  customers'  selection  or 
purchase.  Under  these  circumstances,  the  Commission  is  of  the  opinion  that  the 
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failure  to  reveal  the  country  of  origin  of  the  imported  components  in  both  factual 
situations  would  likely  result  in  deception  to  consumers  and  unfair  injury  to 
competitors." 

In  regard  to  the  question  of  whether  the  disclosure  should  be  made  on  the 
product  or  the  container,  the  Commission  cited  the  well-established  general  rule 
that  the  disclosure  should  be  clear  and  conspicuous.  This  means,  the  Commission 
said,  that  it  must  be  placed  in  a  location  at  the  point  of  sale  where  it  would  be 
readily  observed  by  prospective  purchasers  making  a  casual  inspection  of  the 
merchanside  prior  to,  not  after,  the  purchase  thereof.  If  the  merchandise  is 
displayed  in  such  a  manner  that  a  disclosure  on  the  product  would  not  be  seen 
prior  to  the  purchase  thereof,  it  would  be  necessary  to  place  the  disclosure  on 
the  container.  On  the  other  hand,  if  the  merchandise  is  displayed  in  a  manner 
which  would  permit  purchasers  to  observe  the  disclosure  on  the  product,  it  would 
not  be  necessary  to  make  a  disclosure  on  the  container. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  cllgpsts  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory    Opinion    Digest    No.    321. — Sale    of    American    Made    Products — 
Refusal  To  Deal — Export  Trade — Fair  Packaging  and  Labeling  Act 

February  7,  1969. 

The  Commission  recently  issued  an  advisory  opinion  to  an  American  manu- 
facturer in  response  to  his  request  concerning  sale  of  one  of  his  products,  with 
or  without  labels.  He  asked  for  the  opinion  because  a  dealer  in  another  state 
has  recently  placed  a  substantial  order  for  the  product,  specifying  that  it  must 
be  shipped  in  unlabeled  containers.  The  supplier  believes  the  dealer  may  intend 
to  resell  the  pxoduct  in  export  trade.  The  manufacturer  does  not  enjoy  a 
monopoly. 

The  Commission  advised  the  applicant  that,  under  laws  administered  by 
the  Commission. 

"(1)  You  may  legitimately  refuse  to  sell  a  specific  product  to  a  customer  who 
asks  for  it  in  an  unlabeled  container  : 

"(2)  No  labels  are  required  on  American  made  merchandise  sold  in  export 
trade ;  however,  an  American  exporter  should  determine  what  foreign  laws 
govern  the  operations  ;  and 

"(3)  Packaging  and  labeling  of  domestically  sold  consumer  commodities  are 
governed  by  the  Fair  Packaging  and  Labeling  Act  (Pub.  Law  89-755)  and  the 
regulations  issued  thereunder.  (A  copy  of  the  Act  and  regulations  as  issued  by 
FTC  are  enclosed  for  your  guidance.)  'Asco'  Opaque,  as  described  in  your  cor- 
respondence, is  a  consumer  commodity  as  defined  in  Section  10(a)  of  the  Act, 
therefore  packaging  or  labeling  of  this  product  must  be  in  accordance  with  the 
regulations.  However,  Section  500.2(d)  of  the  regulation.s  which  defines  the  term 
'package'  contains  several  exceptions  which  appear  to  apply  to  the  facts  in  your 
situation.  In  addition,  your  attention  is  invited  to  the  exception  contained  in 
Section  500.2(e)  wherein  the  term  'label'  is  defined.  Subsection  (2)  excepts,  from 
application  of  the  regulations,  written,  printed  or  graphic  matter  affixed  to  or 
appearing  upon  commodities  sold  or  distributed  to  industrial  or  institutional 
users." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  322. — Supplier  Advertising  in  an  Independently 

Published  Peiriodical 

February  7,  1969. 

The  Federal  Trade  Commission  was  recently  asked  to  express  an  opinion  with 
respect  to  the  publication  and  distribution  of  a  monthly  publication  designed 
to  supply  wholesale  and  retail  outlets,  without  cost  to  them,  with  information 
concerning  promotional  allowance  programs  instituted  by  manufacturers  sell- 
ing to  such  outlets,  and  with  particular  reference  to  two  specific  questions  : 

1.  Will  a  manufacturer  who  places  in  the  publication  a  clear  and  timely 
description  of  the  terms  of  a  promotional  program  offer  and  the  conditions 
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upon  which  payments  will  be  made  be  regarded  as  having  notified  a  cus- 
tomer, who  in  fact  receives  the  publication,  of  the  availability  of  that  promo- 
tional offer? 

2.  In  the  case  of  a  promotional  offer  which  extends  over  a  six-month 
period,  will  such  manufacturer  be  regarded  as  having  so  notified  a  retailer, 
who  in  fact  receives  the  publication  each  month,  if  the  description  is  placed 
therein  only  once,  prior  to  or  at  the  beginning  of  the  six-month  period?  If 
not,  how  often  must  the  notice  be  republished?  At  three-month  intervals? 
In  each  monthly  issue? 
The  advisory  opinion  noted  that  payments  by  a  manufacturer  for  the  purchase 
of  advertising  space  in  a  periodical  published  by  a  firm  which  is  not  owned  nor 
controlled  by,  or  in  any  way  directly  or  indirectly  afliliated  with,  any  customer 
of  that  manufacturer,  or  group  or  class  of  such  customers,  do  not  violate  Section 
2  (d)  or  (e)  of  the  amended  Clayton  Act  where  no  discriminatory  benefit  is  con- 
ferred by  such  payments  on  a  particular  customer,  or  class  or  group  of  customers, 
over  competitiors.  The  i)eriodical  will  be  given  nationwide  distribution  and  will  be 
supplied  and  otherwise  made  available  without  cost  to  all  industry  wholesalers 
and  retailers.  The  periodical  is  not  designed  to  be  usable  only  by  particular  re- 
sellers, or  classes  or  groups  of  resellers  ;  every  effort  will  be  made  to  distribute  the 
periodical  as  broadly  as  possible  among  industry  resellers ;  and  distribution  will 
not  be  limited  to  any  particular  reseller,  or  group  or  class  of  industry  resellers. 

The  Commission  advised  that  if  the  periodical  is  made  available,  in  a  practical 
business  sense,  to  all  competing  industry  resellers  of  a  participating  manufac- 
turer's products,  then  no  objection  would  be  raised  to  payments  by  that  manufac- 
turer for  advertising  space  therein. 

Regarding  the  two  specific  questions,  the  Commission  advised  that  although  a 
listing  by  a  manufacturer  of  the  details  of  his  promotional  allowance  program  in 
the  publication  would  appear  to  be  adequate  and  sufficient  notification  to  recipi- 
ents thereof  that  such  programs  are  available  and  under  what  specific  conditions, 
such  listing  does  not,  however,  relieve  any  manufacturer-advertiser  from  his 
statutory  obligation  of  informing  those  resellers  who  may  not  receive  the  publica- 
tion regarding  the  availability  of  such  program. 

And  further,  as  to  the  second  specific  question,  in  view  of  the  fact  that  the  pub- 
lis)her  will  update  the  master  mailing  list  every  three  months,  the  Commission 
required  that  notices  of  extended  promotional  offers  be  republished  each  calendar 
quarter.  It  was  pointed  out,  however,  that  the  quarterly  notice  republication  re- 
quirement was  being  imposed  to  coincide  with  presented  facts  and  that  notice 
given  at  less  frequent  intervals  may  be  adequate  in  other  situations.  If  the 
required  notice  is  in  fact  given  it  is  immaterial  whether  it  is  republished  at  any 
particular  interval  of  time  so  long  as  all  those  entitled  to  promotional  assistance 
are  made  aware  in  timely  fashion  of  any  benefits  to  which  they  may  be  entitled 
under  a  published  program. 

Commissioner  Maclntyre  would  have  agreed  with  the  Commission's  position  to 
advise  this  applicant  that  in  that  event  it  should  utilize  the  proposed  course  of 
action  the  Commission  would  not  initiate  proceedings  against  such  course  of 
action.  However,  he  does  not  agree  with  the  Commission's  use  of  the  language  it 
did  use  in  this  advice  because  of  its  indication  that  the  Commission  has  made  an 
adjudicative  matter  out  of  a  non-adjudicative  matter  and  without  an  adequate 
record  for  such  action. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  323. — Disclosuee  of  Imported  Electronics 

Equipment 

P^bruary  13,  1969. 

Rather  than  labeling  an  imported  product  asl  "made"  in  a  certain  foreign 

country,  the  Commission  said  it  would  interpose  no  objection  to  a  disclosiure 

vrhich  stated  that  the  merchandi.se  wa«  a  "product"  of  a  certain  foreign  country. 

The  advif^ory  opinion  was  rendered  in  resi>onse  to  a  request  from  an  importer 

of  electronics  equipment  which  enters  the  United  States  in  a  completely  finished 

state.  Included  in  the  equipment  are  radios,  tape  recorders,  transceivers,  etc. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 
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Advisoby  Opinion  Digest  No.  324. — Free  Hosiery 

FE3JRUARY  27,  1969. 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion  in 
regard  to  the  propriety  of  advertising  whic'h  offers  information  for  "free  hosiery 
for  life"  in  connection  with  the  sale  of  hosiery. 

According  to  the  proposed  plan,  one  who  responds  to  the  advertisement  will 
receive  information  offering  the  recipient  a  job  selling  hosiery,  and  for  every 
certain  number  of  hosiery  which  is  sold  the  recipient  will  receive  a  free  pair  of 
hosiery. 

In  the  advisory  opinion  which  was  rendered,  the  Commission  said  that  the 
use  of  the  word  "free"  under  the  above  circtunstances  would  be  deceptive  and 
therefoite-  in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act,  unlesis 
the  initial  advertisement  and  any  subsequent  promotional  material  contains  a 
clear  and  conspicuous  disclosure  of  all  the  conditions  or  prerequisites  to  the 
rec-eipt  and  retention  of  the  free  merchandise. 

XOTE  :  In  cooformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  325. — Marketing  Ten  Year  Old  Equipment  as 

New  Is  DECt:PTi\'E 

February  27, 1969. 

The  Commission  recently  issued  an  advisory  opinion  concerning  the  marketing 
now  as  '"new"  of  ten  year  old  equipment  which  has  never  been  used  and  is 
still  in  the  original  shipping  cartons. 

The  Commis.?ion  wrote  the  applicant  for  the  advisory  opinion : 

"According  to  the  information  you  submitted,  your  company  is  not  the  original 
manufacturer  of  the  equipment  you  are  interested  in  marketing  as  'new'. 
Further,  it  is  understood  you  have  recently  obtained  a  license  to  manufacture 
similar  equipment.  Also,  you  state  there  have  been  no  model  changes  since  the 
ten  year  old  equipment  was  produced. 

Having  considered  the  mater,  the  Commission  hereby  advises  you  that  you 
would  risk  violating  Section  5  of  the  Federal  Trade  Commission  Act  if  you  mar- 
keted the  ten  year  old  equipment  as  'new' ;  such  an  act  would  clearly  be  deceptive. 
Of  course,  you  are  free  to  describe  the  equipment  accurately  and  disclose  that 
it  is  ten  years  old  and  has  never  been  used." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  326. — Country  of  Origin  Marking  Requirements 
FOR  Product  Assembled  in  Puerto  Rico  of  Domestic  and  Foreign  Components 

February  27, 1969. 

The  Commission's  opinion  was  recently  requested  as  to  the  legality  of  marking 
as  "Made  in  the  U.S.A."  a  Puerto  Rican  produced  product  composed  for  the 
most  part  of  domestic  components  but  containing  some  components  originating 
in  the  United  Kingdom. 

In  the  Commission's  view,  the  unmodified  marking  "Made  in  U.S.A.",  or  equiva- 
lent, would  be  an  affirmative  representation  that  the  product  in  question  is  in 
its  entirety  of  domestic  origin. 

Since  in  the  situation  described,  the  product  in  question  is  not  wholly  of 
domestic  origin  the  Commission  is  of  the  opinion  that  the  marking  "Made  in 
U.S.A.",  or  equivalent,  would  be  improper,  vmles-s  additional  and  accurate  dis- 
closure is  made  of  the  presence  of  the  imported  components. 

The  requesting  party  was  further  advised  that  the  Commission  would  not 
object  if  the  product  in  question  were  to  be  marketed  with  no  accompanying 
identification  of,  or  claim  as  to,  country  of  origin. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 
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Advisory  Opinion  Digest  No.  327. — Disclosure  Not  Required  of  Origin  of 
Imported  Upper  Material  Used  in  Shoes 

March  4, 1969. 

The  Oommission  announced  today  it  had  rendered  an  advisory  opinion  to  a 
manufacturer  of  athletic  shoes  stating  that  it  would  not  be  necessary  to  disclose 
the  country  of  origin  of  the  imported  upper  material. 

The  imported  upper  material  will  represent  approximately  Vs  of  total  material 
costs,  and  the  remaining  %  will  be  composed  of  material  made  either  in  the 
United  States  or  Puerto  Rico.  Concluding  that  a  disclosure  of  the  imported  upper 
material  would  not  be  required,  the  Commission  said  : 

"In  the  absence  of  any  affirmative  misrepresentation  as  to  origin,  the  Commis- 
sion is  of  the  opinion  that,  under  the  facts  as  presented,  it  will  not  be  necessary 
to  disclose  the  country  of  origin  of  the  imported  upper  material." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confldential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  328. — Organization  of  Warehouse  Distribution 

Center  for  a  Jobber  Buying  Group 

March  4,  1969. 

The  Commission  recently  issued  an  advisory  opinion  warning  of  probable  viola- 
tions of  law  in  the  proposed  organization  by  an  automotive  replacement  parts 
manufacturers'  representative  of  a  warehouse  distribution  center-Jbuying  group  of 
jobbers. 

According  to  the  information  submitted,  the  applicant  is  now,  and  intends  to 
continue  to  be,  a  sales  agent  for  several  automotive  parts  manufacturers.  He 
proposes  to  organize  and  operate  a  warehouse  distribution  center  for  automotive 
parts,  obtaining  quantity  discounts  on  purchases  from  suppliers  and  then  resell- 
ing at  a  5%  to  7%  markup  to  "member"  jobbers.  The  quantities  will  be  the  result 
of  pooled  orders  from  the  jobbers.  Jobbers  will  be  "members"  only  in  the  sense 
that  they  will  contribute  $1,000  each  to  the  applicant  in  return  for  the  privilege 
of  sharing  some  of  the  quantity  discounts  on  purchases  from  suppliers.  The 
applicant  and  his  wife  will  be  the  sole  owners,  operators  and  employees  of  the 
warehouse  distribution  center.  Drop  shipments  will  be  used  when  orders  are  large 
enough  to  obtain  quantity  discounts  for  the  particular  orders.  The  applicant  in- 
tends to  organize  only  one  jobber  in  each  of  the  smaller  towns  and  perhaps  two 
or  more  in  large  towns  "where  they  would  not  be  competing  for  the  same  custom- 
ers." The  center  will  place  orders  with  manufacturers,  receive  goods  not  other- 
wise drop-shipped  and  distribute  them,  bill  jobber-customers  (i.e.,  "members'^, 
and  slowly  accumulate  an  inventory  in  its  warehouse. 

The  Commission  is  of  the  opinion  that  the  applicant  would  probably  violate 
Section  2(c)  of  the  amended  Clayton  Act  if  he  reecives  commissions  from  manu- 
facturers who  he  represents  as  a  sales  agent  on  purchases  for  his  own  account 
for  resale  to  jobbers. 

The  Commission  also  pointed  out  that,  while  buying  groups  of  jobbers  are 
not  illegal  per  se,  they  may  function  in  ways  to  violate  Section  2(f)  of  the 
amended  Clayton  Act  if  they  refuse  membership  to  jobbers  who  compete  with 
each  other  and  thereafter  obtain  unjustified  price  discriminations. 

For  further  information,  also  enclosed  in  the  advisory  opinion  letter  was  a 
statement  released  November  25,  1966,  by  the  Commission  concerning  drop- 
shipping  in  the  automotive  replacement  parts  industry. 

Commissioner  Elman  did  not  concur  in  the  foregoing  action. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confldential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  329. — Dissemination  of  Uniform  Warranty 
Plan  by  Trade  Association  to  Members 

March  19,  1969. 
The  Commission  recently  rendered  an  advisory  opinion  to  a  trade  association 
of  retailers  that  its  proposal  to  circulate  a  uniform  warranty  among  its  mem- 
bership would   likely   result   in   violation  of   Commission   administered   laws. 
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The  warranty  in  question,  applicable  within  100  miles  of  a  dealer's  store, 
provides : 

"The  extent  of  the  liability  of  this  firm  to  service  merchandise  purchased 
from  us  is  limited  to  this  policy  and  it  is  in  addition  to  any  written  guarantee 
included  from  the  manufacturer  involved. 

"Under  conditions  of  normal  usage,  our  store  warrantees  (sic)  our  (prod- 
ucts) to  be  free  from  defects  in  workmanship  and  structural  materials  for  a 
period  of  one  year  from  the  date  of  purchase.  This  guarantee  does  not  apply 
to  damages  resulting  from  negligence,  misuse,  or  accidents. 

"We  will  repair  or  replace  at  our  option  any  defective  item,  or  part,  at 
absolutely  no  charge.  In  determining  the  cause  or  nature  of  the  defect,  and 
the  manner  of  repair ;  the  judgment  of  this  firm  will  be  final." 

The  Commission  concluded  that  it  could  not  render  advice  with  resi)ect  to  that 
portion  limiting  retailer  liability  to  the  warranty  terms  nor  to  the  comment  that 
the  warranty  is  in  addition  to  any  manufacturer's  written  guarantee.  This  posi- 
tion was  taken  for  the  reason  that  the  question  of  warranties  is  being  currently 
examined,  specifically  as  they  relate  to  the  automotive  industry,  and  any  Com- 
mission statement  along  these  lines  at  this  time  would  be  premature. 

Nor  could  the  Commission  approve  the  remainder  of  the  proposed  warranty 
for  the  reason  that  it  is  not  a  simple,  generalized  guideline  intended  to  assist  the 
membership  in  drafting  warranties  embracing  their  own  terms  but  is,  in  fact,  an 
actual  one  year  warranty  incorporating  predetermined  and  definite  terms  and 
conditions  for  use  without  change  by  members.  For  this  reason  the  Commission 
advised  that  should  the  proposed  warrantly  be  selected  by  all  or  a  substantial 
number  of  Association  members  the  likely  purpose  and  probable  result  would 
be  the  adoption  of  anti-competitive  uniform  terms  and  conditions  by  the  member- 
ship and  would,  therefore,  be  objectionable. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  330. — Proposed  Advertising  for  Orthopedic 

Pillow 

March  19,  1969. 

The  Commission  was  recently  reque.sted  to  render  an  advisory  opinion  with 
respect  to  proposed  advertising  for  a  pillow  intended  for  orthopedic  and  thera- 
peutic purposes,  which  would  represent  that  the  device  was  designed  for  use  in 
cervical  spine,  low  back  pain  cases  and  by  cardiac  patients. 

The  opinion  advised  the  advertiser  that  while  the  Commission  has  no  objec- 
tion to  representations  that  the  device  might  afford  temporary  relaxation  and 
comfort  under  certain  conditions,  any  representations  in  advertising  that  the 
pillow  is  health  device  particularly  useful  for  cervical  spine,  low  back  pain  and 
cardiac  cases  would  appear  to  have  the  capacity  and  tendency  to  deceive. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  331. — Disclosure  of  Origin  of  Imported  Food 

Product 

March    19,    1969. 
The  Commission  rendered  an  advisory  opinion  to  a  trade  association  which 
involved  the  question  of  whether  it  is  necessary  to  disclose  the  origin  of  an 
imported  food  product.  Imported  in  its  entirety,  the  product  is  later  sliced  and 
packed  in  containers  in  the  U.S.  for  sale  to  the  general  public. 

Ruling  that  the  product's  origin  must  be  disclosed,  the  Commission  said : 
".  .  .  as  to  this  product,  the  country  of  origin  may  be  a  material  fact  to 
many  consumers  in  deciding  whether  to  make  a  purchase,  and  that  it  should  there- 
fore be  disclosed  to  them  in  an  appropriate  manner  at  the  point  of  sale." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 
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Advisory  Opinion  Digest  No.  332. — Publication  of  Advertising  Standards  by 

Private    Association 

March    19,    1969. 

The  Commission  recently  announced  its  approval  of  advertising  and  selling 
standards  proposed  for  publication  by  a  private  association. 

The  association  has  come  to  believe  that  certain  unfair  and  deceptive  prac- 
tices are  being  used  by  a  number  of  firms  providing  a  particular  service.  It  has 
therefore  devised  a  "Statement,"  similar  to  a  Code  of  Ethics,  setting  forth  a 
number  of  practices  which  have  heretofore  been  found  unlawful  by  the  Com- 
mission and  which  should  not  be  engaged  in  by  members  of  the  industry.  It 
proposes  to  invite  industry  members  voluntarily  to  agree  to  avoid  such  prac- 
tices as  "bait"  advertising,  false  disparagement  of  competitors,  deceptive  pricing, 
deceptive  advertising  of  guarantees,  and  misleading  use  of  the  word  "free". 

The  objective  of  the  "Statement"  is  to  maintain  accuracy  and  truth  in  adver- 
tising and  selling  of  the  service  involved.  Among  other  things  the  "Statement" 
provides,  all  advertising  shall  be  accurate  and  clearly  disclose  the  true  nature 
of  the  offer.  Advertising  as  a  whole  should  not  create  a  misleading  impression, 
even  though  each  statement  or  illustration,  when  considered  separately,  may  be 
literally  truthful.  Advertisers  at  all  times  should  be  in  a  position  to  substantiate 
the  accuracy  of  any  claims  made  in  their  advertising." 

The  Commission  advised  that : 

"As  long  as  each  signer  of  the  document  agrees  to,  and  abides  by,  its  pro- 
visions without  coercion,  expressed  or  implied,  the  Commission  would  have  no 
objection  to  your  proposed  document  as  written,  or  its  proposed  use." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion'itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory    Opinion    Digest    No.    333. — Manufacturer-Wholesaler    Relation- 
ships: Different  Discounts;  Refusal  To  Deal;  Termination  of  Further 

Sales 

April  18,  1969. 

The  Commission  recently  issued  an  advisory  opinion  in  response  to  a  re<juest 
from  a  manufacturer  concerning  several  courses  of  action  he  proposes  to  take 
in  his  sales  relationships  with  wholesalers. 

The  manufacturer  now  grants  all  wholesalers  a  40%  discount  ofE  the  list 
price  of  his  products.  Proposed  are  new  contracts,  providing  the  40%  discount 
to  a  Full  Service  Dealer  or  AVholesaler  who  performs  certain  si^ecifled  func- 
tions, and  only  25%  to  a  Part  Service  Dealer  or  Wholesaler  "who  does  not  fulfill 
all  the  functions  set  forth"  in  the  definition  provisions  for  a  Full  Service 
Dealer  or  Wholesaler. 

The  Commission  advised : 

"To  the  extent  that  an  additional  discount  is  sought  to  be  justified  on  the 
basis  of  functional  services  such  as  stocking  and  display  performed  by  so-called 
Full  Service  Dealers  or  Wholesalers  [function  No.  4  of  applicant's  proposed 
wholesaler  agreement],  no  advisory  opinion  can  be  provided  at  this  time 
because  the  Commission  contemplates  an  inquiry  looking  toward  a  rule-making 
proceeding  involving  this  question  as  it  pertains  to  another  industry. 

"Moreover,  as  to  the  other  functional  criteria  for  Full  Service  Dealers  or 
Wholesalers  set  forth  in  applicant's  proposed  wholesaler  agreement,  the  Com- 
mission will  not  approve  any  standards  whereby  a  wholesaler's  eligibility  for 
added  discounts  is  contingent  upon  the  imposition  of  si)ecified  restrictions 
upon  his  customers  by  him. 

"You  also  ask  if  you  may  refuse  to  deal  with  a  wholesaler  in  one  town  who 
is  reselling  your  products  to  wholesalers  in  another  town.  The  Commission  is 
of  the  opinion  that  such  refusal  to  deal  could  amount  to  a  violation  of  Section 
5  of  the  Federal  Trade  Commission  Act.  Therefore,  the  Commission  cannot 
approve  the  proposal. 

"Additionally,  you  ask  if  you  may  terminate  further  sales  to  a  wholesaler 
who  is  establishing  his  own  network  of  wholesale  dealers,  obligated  by  contract 
to  purchase  their  supplies  exclusively  from  him.  This  wholesaler,  as  does  the 
one  involved  in  your  second  request,  is  departing  from  the  traditional  role 
of  the  wholesaler  in  the  beauty  and  barber  supply  business  by  refusing  to 
confine  his  sales  to  beauty  schools  and  salons  and  has,  in  effect,  entered  into 
competition  with  your  company  as  a  supplier  of  [your]  products  to  wholesale 


332 

dealers.  The  facts  provided  do  not  give  any  basis  for  viewing  the  wholesaler's 
exclusive  dealing  arrangements  as  violative  of  the  antitrust  laws.  Without 
reaching  the  question  of  whether  you  might  terminate  further  sales  to  the 
wholesaler  if  the  exclusive  dealing  contracts  were  illegal,  the  Commission 
believes  your  proposed  termination  of  the  wholesaler  would  appear  to  be  anti- 
competitive and  thus  contrary  to  the  provisions  of  Section  5  of  the  Federal 
Trade  Commission  Act.  The  proposal,  therefore,  cannot  be  approved." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  tliis  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion'itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion   Digest  No.  334. — Location  of  Foreign 
Origin   Disclosure 

April  18,  1969. 

The  Commission  advised  an  importer  of  candles  and  candle  holders  in  regard 
to  the  proper  location  of  the  foreign  country  of  origin  disclosure  thereof. 

After  importation,  the  product  will  be  assembled  in  a  combination  blister  pack- 
age of  8  candles  and  8  holders  on  a  display  card  for  resale  to  the  general  public. 
The  imported  holders  and  candles  will  be  marked  with  their  resiwctive  country 
of  origin.  However,  this  identification  as  to  foreign  origin  will  not  be  readily 
seen  by  prospective  purchasers  making  a  casual  inspection  of  the  merchandise 
prior  to  the  purchase  thereof. 

In  regard  to  the  question  of  whether  the  disclosure  should  be  made  on  the 
product  or  on  the  fact  of  the  display  card,  the  Commission  said  : 

".  .  .  the  general  rule  is  that  the  disclosure  must  be  clear  and  conspicuous. 
This  means  that  it  must  be  placed  in  a  location  where  it  would  be  readily 
observed  by  prospective  purchasers  making  a  casual  inspection  of  the  merchan- 
dise prior  to,  not  after,  the  purchase  thereof." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  335. — Refusal  of  Membership  in 

Trade  Association 

April  18,  1969. 

A  national  trade  association  recently  asked  the  Commission  if  the  associa- 
tion might  proi)erly  refuse  membership  to  a  member's  compettitor  at  the  member's 
insistence. 

The  Commission  noted  that,  as  a  general  rule,  a  trade  association  may  deny 
member-ship  for  failure  to  meet  reasonable  qualifications,  but  may  not  deny 
membership  to  a  potential  member  if  to  do  so  would  unreasonably  restrain  inter- 
state or  foreign  trade  or  commerce. 

Since  no  information  was  submitted  as  to  why  a  member  publisher  would  want 
to  refuse  member.ship  to  a  competitor  or  as  to  what  the  competitive  effects  of 
.such  a  refusal  would  be,  the  Commission  was  unable  to  be  more  ,si>ecific  with 
respect  to  the  question  than  the  statement  of  the  general  rule  .set  forth  above. 
In  the  absence  of  such  information,  the  A.ssociation  would  have  to  make  its  own 
determination  as  to  the  propriety  of  any  specific  denial  of  member.ship  within  the 
confines  of  the  general  rule  as  it  applies  to  conditions  which  exist  in  its  indu.stry. 

Thus  while  the  Commission  could  not  categorically  rule  that  denial  of  mem- 
bership under  the  conditions  de-scribed  would  be  illegal,  it  also  could  not  give  its 
affirmative  approval  to  the  propo.sal  because  of  the  factual  uncertainties  involved. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  "confidential  and  are  not  available  to  the 
public. 


Advisory  Opinion  Digest  No.  336. — Legality  of  Membership  by  Brewer  in 
Beer  Wholesalbirs'  Trade  Association 

April  16,  1969. 

Responding  to  an  application  from  a  beer  wholesalers'  association  the  Com- 
mission recently  advised  the  applicant  tliat : 

'•.  .  .  it  is  not  illegal  per  se  for  suppliers  to  belong  to  a  wholesalers'  trade 
association,  but  particular  care  must  be  exercised  to  avoid  violation  of  law.  In 
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the  case  of  an  indusltry  where  distributors  are  in  a  weak  bargaining  i)osition, 
vis-a-vis,  their  suppliers  and  where  the  industry  on  the  supply  side  is  concen- 
trated, these  circumstances  may  lead  to  \'ertical  restraints  on  the  distributors 
violative  of  the  antitrust  lawsl  for  example  in  the  area  of  pricing  decisions: 
These  considerations  may  apply  in  the  case  of  tihe  beer  industry.  The  necessity 
of  preserving  its  members'  independence  in  making  business  decisions  should, 
of  coursie,  be  taken  into  consideration  by  trade  association,  when  they  formulate 
membership  policies. 

"The  Conmaission  further  advised  the  applicant  that  it  is  not  a  violation  of 
the  antitrust  laws  to  exclude  suppliers  from  membersihip  in  a  wholesalers' 
organization." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisoky  Opinion  Digest  No.  337. — Disclosure  of  Origin  of  Imported  Hand 

Sprayers  and  Squeeze  Bottles 

April  25,  196&. 

The  Commission  recently  issued  an  advisory  opinion  concerning  the  proper 
labeling  as  to  the  origin  of  imported,  small,  plastic,  hand-operated  sprayers  and 
two-piece  plastic  squeeze  bottles. 

The  applicant  advised  the  Commission  that  the  imported  articles  would  be 
sold  in  quantity  to  manufacturer^  or  suppliers  of  cleaning  liquids  or  other  inr 
dustrial  accounts.  These  purchasers  would  furnish  the  imported  articles  to 
industrial  users  for  dispensing  cleaning  liquids  supplied  by  these  purchasers'. 

The  Commission  advised  the  applicant  that  on  the  basis  of  the  facts  as  pre- 
sented the  country  of  origin  of  the  imported  siprayers  or  squeeze  bottles  sihould 
appear  conspicuously  on  the  cartons  in  which  they  are  shipped  to  his  customers. 
In  the  absence  of  any  affirmative  rei>resentation  that  these  products  are  made 
in  the  United  States  or  lany  other  representation  that  might  mislead  the  ultimate 
purchasers  or  users  as  to  the  country  of  origin  and  in  the  absence  of  any  other 
facts  indicating  actual  deception,  the  failure  to  mark  the  origin  of  these  articles' 
on  them  would  not  be  regarded  by  the  Commission  as  deceptive.  AccoftUngly, 
no  marking  is  required  on  these  articles  with  reference  to  the  country  of  origin. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory    Opinion    Digest    No.    338. — Disclosure    of    Origin    of    Imported 

Seam  Ripper  Blades 

April  25,  1969. 
The  Commission  announced  it  had  rendered  an  advisory  opinion  concerning  the 
proper  marking  of  the  origin  of  seam  ripper  blades  imported,  from  Germany.  The 
imported  blades  will  be  assembled  with  handles  of  domestic  origin. 

The  Commission  advised  the  party  seeking  the  opinion  that  it  would  be  neces- 
sary to  make  clear  and  conspicuous  disclosure  of  the  foreign  country  of  origin 
of  the  importetl  blades. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory    Opinion     Digest    No.    339. — Disclosure    of    Origin     of    Imported 

Fishing  Lures 

April  29, 1969. 
In  response  to  a  request  for  an  advisory  opinion,  the  Commission  ruled  that 
it  would  be  necessary  for  the  requesting  party  to  make  a  clear  and  conspicuous 
disclosure  at  the  point  of  sale  of  the  foreign  country  of  origin  of  its  imjwrted 
fishing  flies. 
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Under  the  factual  situation  presented  in  the  ruling,  the  flies  will  be  shipi)ed 
to  retailers  for  resale  packaged  one  dozen  loose  in  a  plastic  box.  Each  box  will 
contain  from  1  to  4  flies  made  in  a  foreign  country  and  8  to  11  flies  of  domestic 
origin.  Fishermen  normally  will  purchase  the  flies  single  and  not  by  the  dozen. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  340. — Location  of  Disclosure  of  Foreign  Origin 

April  29,  1969. 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  announced 
it  had  advised  an  importer  of  fuel  injection  parts  and  units,  which  are  to  be 
used  as  repLaoement  parts  in  engines,  thait  it  could  disclose  the  foreign  origin 
thereof  on  the  container  rather  than  on  the  product. 

The  engines  are  purchased  by  industrial  and  commercial  users,  and  by  in- 
dividual consumers  as  well.  Whenever  possible,  the  imported  products  will  be 
marked  with  the  country  of  origin  on  the  nameplate.  Furthermore,  the  imported 
parts  and  units  may  be  packaged  individually  or  in  certain  specific  quantities 
per  box.  Because  a  number  of  the  imported  replacement  parts  are  either  too 
small  to  permit  country  of  origin  identification  on  the  product  itself,  or  may 
have  highly  finished  surfaces  which  would  be  destroyed  with  marking,  the 
question  was  raised  as  to  whether  it  would  be  permissible  to  make  the  dis- 
closure only  on  the  container. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  341. — Disclosure  of  Origin  of  Imported  Motors 

May  1,  1969. 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  ruled  that 
it  would  not  be  necessary  to  disclose  the  foreign  origin  of  certain  electric  motors 
or  components  thereof  which  are  imported  from  Poland. 

According  to  the  facts  presented  by  the  requesting  party,  the  imported  motors 
will  be  attached  in  the  United  States  to  domestically-made  gear  trains.  More- 
over, the  imported  motor  will  represent  approximately  one-third  of  the  total 
cost  of  the  finished  unit,  i.e.,  the  motor  and  the  gear  train. 

Concluding  that  a  disclosure  would  not  be  required  under  these  circumstances, 
the  Commission  said : 

"In  the  absence  of  any  aflSrmative  representation  that  the  imported  motors 
are  made  in  the  United  States,  or  any  other  representation  that  might  mis- 
lead purchasers  as  to  the  country  of  origin,  the  Commission  is  of  the  opinion 
that,  under  the  facts  presented,  the  failure  to  mark  the  origin  of  the  imported 
motors  or  components  thereof  will  not  be  regarded  by  the  Commission  as  decep- 
tive." Chairman  Dixon  and  Commissioner  Maclntyre  disagree  because  they  be- 
lieve the  advice  is  improper. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinionitself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  342. — Location  of  Term  "Irregular"  To  Describe 

Shirts 

May  1,  1969. 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  advised  a 
manufacturer  that  irregular  men's  dress  and  sport  shirts  should  be  stamped 
"irregular"  on  the  neck  band,  not  on  the  shirttail. 

Whenever  an  affirmative  disclosure  is  required,  the  Commission  said,  it  is  a 
well-established  principle  that  it  must  be  made  with  such  clarity  that  it  will 
likely  be  observed  by  prospective  purchasers  making  a  casual  inspection  of  the 
merchandise  prior  to,  not  after,  the  purchase  thereof.  Because  of  the  manner 
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in  which  shirts  are  ordinarily  folded  and  displayed  at  the  point  of  sale,  the  Com- 
mission added,  an  "irregular"  stamp  on  the  shirttail  would  not  normally  be  seen 
by  prospective  purchasers  imtil  after  the  sale  has  been  consummated. 

Concluding  that  the  disclosure  should  be  made  in  the  neck  band,  the  Commis- 
sion said: 

"Although  the  disclosure  may  be  placed  in  any  location  so  long  as  it  com- 
plies with  the  aforementioned  principle,  experience  indicates  that  the  best 
possible  location  in  most  cases  would  be  in  the  neck  band.  This  is  where  most 
prospective  purchasers  look  at  a  shirt  because  this  is  where  the  size  and  fiber 
identification  normally  are  placed.  Under  these  circumstances,  therefore,  the 
Commission  would  not  accept  a  disclosure  made  on  the  shirttail.  It  would,  how- 
ever, accept  a  legible  disclosure  made  in  the  neck  band  as  being  in  compliance 
with  Sec.  5  of  the  FTC  Act." 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  ihe  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  343. — Disclosure  of  Origin  of  Imported  Circular 

Saw  Discs 

May  2,  1969. 

Tn  response  to  a  request  for  an  advisory  opinion,  the  Commission  ruled  that 
it  would  not  be  necessary  to  disclose  the  foreign  origin  of  imported  circular 
steel  saw  discs. 

After  importation,  the  manufacturer  will  add  tungsten  carbide  tips  to  the 
imported  discs.  Domestic  parts  and  labor  represent  approximately  80%  of  total 
production  costs,  with  the  remaining  20%  representing  the  cost  of  the  imported 
discs.  The  finished  blades  will  be  sold  to  cabinet  shops,  schools,  builders,  indus- 
trial concerns  and  hobbyists. 

Commissioner  Maclntyre  did  not  concur. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory   Opinion   Digest   No.   344. — Premerger  Clearance   not   Granted  : 
Grocery  Stores  in  Concentrated  Market 

May  2,  1969. 

The  Commission  recently  advised  an  applicant  for  an  advisory  opinion  that 
it  cannot  grant  clearance  for  a  proposed  merger  of  two  grocery  retailing  corpora- 
tions operating  in  the  same  metropolitan  marketing  area. 

Applicant  is  the  owner  of  3  supermarkets  having  1.5%  share  of  the  particular 
market.  The  proposed  purchaser  is  a  regional  supermarket  chain  having  18%  to 
20%  of  the  same  market  with  a  ranking  of  second  among  all  the  companies  selUng 
groceries  in  the  area.  The  market  is  concentrated  with  the  four  leading  companies 
sharing  57%  according  to  one  survey  and  74%  of  all  sales  as  calculated  by 
another  analyst. 

The  Commission  advised  the  applicant  that  it  believes  that  the  proposed 
merger  would  raise  substantial  questions  of  legality  under  the  merger  laws  and 
that  it  therefore  cannot  grant  the  clearance  requested. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  345. — Survey  of  Certain  Professional 
Compensation  in  Institutions 

May  5,  1969. 
The  Commission  recently  issued  an  advisory  opinion  with  resi)ect  to  a  pro- 
posed survey  of  certain  professional  compensation  in  employing  institutions. 

The  applicant  proposed  to  conduct  a  survey  of  employing  institutions  by  means 
of  a  que.sitionnaire  to  ascertain  the  compensation  being  paid  to  specified  profes- 
sionals. Respondents  to  the  questionnaire  would  not  be  identified.  The  results  of 
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the  survey  would  be  reported  as  national  and  regional  averages  and  they  would 
be  published  and  distributed  to  the  trade  and  public  press.  No  conclusions  would 
be  drawn  nor  would  recommendations  be  made. 

The  Commission  advised  the  applicant  that  implementation  of  the  proposed 
course  of  action  in  the  manner  described  probaWy  would  not  violate  any  of  the 
laws  administered  by  the  Commisision. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  346. — ^Pbomoter's  RESPONSiBtLiTY  in  TBrPARTiTE 

Promotional  Assistance  Plan 

May  5,  1909. 

The  Commission  recently  issued  an  advisory  opinion  relative  to  the  duty  and 
responsibility  under  the  laws  administered  by  the  Commission  of  a  promoter 
or  intermediary  in  a  tripartite  promotional  assistance  plan. 

The  Commission  expressed  the  view  that  the  fact  that  an  intermediary  is 
positioned  between  the  supplier  and  the  supplier's  customers  does  not  affect  the 
applicability  of  the  law  to  the  plan.  Such  a  plan  must  still  provide  all  of  the 
supplier's  customers  who  comi)ete  with  each  other  in  reselling  his  products  an 
opportunity  to  participate  on  proportionally  equal  terms.  In  this  regard,  the 
plan  should  contain  suitable  alternatives  for  customers  who  may  be  imable,  as 
a  practical  matter,  to  participate  in  the  primary  proposal. 

The  legality  of  such  arrangements,  in  the  Commission's  view,  is  measured  by 
whether  the  promoter  and  the  suppliers  using  the  plan  have  met  this  obligation 
toward  the  supplier's  customers  or  whether  participating  customers  have  actual 
or  constructive  knowledge  that  they  disproportionately  benefit  under  the  plan. 

In  the  light  of  these  general  principles,  the  Commission  declined  to  approve 
the  proposed  promotional  plan  for  two  reasons — (1)  the  proposal  did  not  appear 
to  be  a  complete  plan  offering  practical  alternatives  for  those  customers  unable 
to  participate  in  the  primary  proposal,  and  (2)  even  if  it  did  contain  alternatives 
usable  by  all  competing  customers,  they  would  apparently  not  all  be  notified  of 
the  entire  plan  so  that  each  may  choose  which  alternative  is  suitable  for  his  own 
use. 

The  Commission  stated  that  if  the  proposed  promotional  assistance  plan  were 
implemented.  Section  2  (d)  or  (e)  of  the  Clayton  Act,  is  amended,  and/or 
Section  5  of  the  Federal  Trade  Commission  Act  would  prohably  be  violated. 

Commissioner  Elman  did  not  concur  in  this  action  of  the  Commission. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  347. — Disclosure  of  Origin  of  Imported  Shoes 

May  8,  1969. 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  ruled  that  it 
would  be  necessary  for  the  requesting  party  to  make  a  clear  and  conspicuous 
disclosure  of  the  foreign  country  of  origin  of  its  imported  shoes. 

Under  the  factual  situation  present  in  the  ruling,  it  was  assumed  that  the  shoes 
were  entirely  of  foreign  manufacture  and  after  importation  they  were  to  be  sold 
to  the  general  public. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  avaUable  to  the  public. 


Advisory  Opinion  Digest  No.  348. — Disclosure  of  Origin  of  Imported 

Turpentine 

May  24, 1960. 

The  Commission  advised  a  company  that  a  "Packaged  in  U.S.A."  statement 
standing  alone  would  not  be  suflScient,  and  that  it  would  be  necessary  to  make 
a  clear  and  conspicuous  disclosure  on  the  package  of  the  foreign  country  of 
origin  of  the  imported  turpentine. 
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Under  the  factual  situation  presented  for  a  ruling,  the  company  plans  to  im- 
port turpentine  from  either  Portugal  or  the  U.S.S.R.  After  importation,  the 
turpentine  will  be  repackaged  here  in  the  United  States  into  one  gallon,  one 
quart  and  one  pint  containers  for  resale  for  general  consumer  use. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests  of 
advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The  advisory 
opinion  itself  and  all  background  papers  are  confidential  and  are  not  available  to  the  public. 


Advisory  Opinion  Digests  Nos.  360  Through  363 

August  14, 1960. 
The  Federal  Trade  Commission  today  made  public  the  following  advisory 
opinion  digests.  In  conformity  with  Commission  policy  concerning  publication 
of  digest.s  of  advisory  opinions,  this  news  release  is  the  only  material  of  public 
record.  The  advisory  opinions  themselves  and  all  background  papers  are  con- 
fidential and  are  not  available  to  the  public. 


Advisory  Opinion  Digest  No.  360. — Use  of  Descriptive  Phrase  to 

Describe  Furniture 

The  Commission  recently  issued  an  advisory  opinion  with  respect  to  the  use 
of  a  descriptive  phrase  such  as  "[Trade  Name]  furniture  combines  modern 
production  methods  with  hand-carving  and  finishing"  to  refer  to  certain  furniture. 

The  manufacturing  procedure  for  the  furniture  calls  for  a  prototype  to  be 
completely  constructed  and  carved  by  hand.  Then,  the  prototype  becomes  a  pat- 
tern for  an  intricate  machine  which  "rough  cuts"  the  carvings  on  subsequent 
pieces  for  assembly  production.  Each  piece  so  manufactured  then  has  intricate 
hand  detailing,  earning  and  fini-shing  to  the  extent  that  each  piece  is,  in  fact, 
different  in  artistic  detail  from  the  one  which  follows  it.  Each  piece  is  num- 
bered, and  signed  by  the  craftsman  who  completes  it. 

The  Commission  expressed  the  view  that  using  a  descriptive  phrase  such  as 
"[Trade  Name]  furniture  combines  modern  production  methods  with  hand- 
carving  and  finishing"  to  refer  to  furniture  manufactured  in  the  manner  de- 
scribed probably  would  not  violate  the  Federal  Trade  Commission  Act,  Section  5. 

Advisory  Opinion  Digest  No.  361. — Credit  Reporting  Pi>an  by  Trade 

Association 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  ruled  that  it 
would  interpose  no  objection  to  a  credit  reporting  plan  by  a  trade  association,  as 
long  as  five  conditions  are  met. 

The  proposed  plan  would  cover  only  past  due  accounts  in  three  categories  :  ( 1 ) 
where  legal  suit  has  been  filed,  (2)  those  accounts  which  have  been  turned  over 
to  a  bona  fide  collection  agency,  and  (3)  where  the  debtor  has  gone  into  bank- 
ruptcy. The  secretary  of  the  association  would  keep  a  list  of  such  accounts  re- 
ported to  her  by  the  active  members.  In  response  to  an  inquiry  from  an  active 
member  concerning  a  particular  customer,  the  secretary  would,  without  disclos- 
ing the  name  of  the  reporting  member,  advise  the  inquiring  member  whether  or 
not  any  one  of  the  three  aforementioned  adverse  credit  actions  had  been  reported. 
Available  only  upon  the  specific  request  of  an  active  member,  the  credit  informa- 
tion would  not  be  for  broad  publication  to  all  members  of  the  association. 

In  addition,  a  reporting  member  would  have  to  submit,  evidence  in  support  of 
any  one  of  the  three  adverse  credit  actions  being  reported.  Absent  such  evidence, 
the  reporting  member  would  have  to  refer  the  secretary  of  the  association  to  a 
reliable  source  where  this  information  could  be  confirmed.  The  purpose  of  this 
requirement  is  to  prevent  the  reporting  of  any  rumors  with  respect  to  a  customer's 
credit  rating. 

The  Commission  advised  that  the  exchange  of  credit  inforamtion  concerning 
delinquent  debtors  through  a  trade  association  is  not  unlawful  under  Sec.  5  of  the 
FTC  Act  provided : 

(1)  the  members  of  the  association  are  left  free  to  determine  on  the  basis  of 
their  individual  judgment  whether  or  not  to  sell  to  delinquent  debtors  and  on  what 
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terms  ;  (2)  there  is  no  agreement  among  members  in  regard  to  credit  terms,  prices, 
or  any  other  joint  action  which  illegally  restrains  trade;  (3)  that  the  reporting 
member  indicates  that  a  debt  turned  over  to  a  collection  agency  was  treated  by 
the  debtor  as  offset  or  was  otherwise  disputed,  where  that  is  the  case;  (4)  the 
association  furnishes  to  the  debtor  the  same  credit  information  reported  by  a 
member  at  the  time  the  request  is  answered;  and  (5)  in  order  for  the  debtor  to 
have  the  opportunity  to  correct  his  credit  record,  if  he  believes  it  needs  correcting, 
the  association  must  pass  on  to  the  inquiring  member  any  explanatory  statements 
which  the  debtor  may  submit ;  the  identity  of  the  inquiring  member  need  not  be 
revealed  to  the  debtor.  As  long  as  the  proposed  plan  meets  these  five  requirements 
in  actual  operation,  the  Commission  would  interpose  no  objection  with  respect 
thereto. 

Advisory  Opinion  Digest  No.  362. — Full  Disclosure  of  Facts  Necessary 
When  Seller  of  One  Product  Makes  Gift  of  Another  Product  to  Purchaser 
IN  Exchange  for  Names  of  Prospective  Purchasers 

In  response  to  a  request  for  an  advisory  opinion,  the  Commission  advised  a 
manufacturer  under  an  order  prohibiting  it  from  representing,  directly  or  indi- 
rectly, that  its  products  can  be  had  at  no  cost  to  the  purchaser  or  that  such  prod- 
ucts can  be  had  in  exchange  for  the  names  of  a  given  number  of  prospective  pur- 
chasers, unless  a  full  and  complete  disclosure  is  made  of  the  facts  and  circum- 
stances surrounding  the  offer,  that  it  consider  the  following  to  constitute  suffi- 
cient disclosure : 

1.  Purchaser  to  furnish,  at  time  of  purchase,  the  names  and  addresses  of  six 
prospective  purchasers. 

2.  Prospects  must  reside  in  the  sales  area  of  manufacturer's  distributor  mak- 
ing the  original  sale. 

3.  For  voluntarily  furnishing  such  names  and  addresses  purchaser  will  receive, 
without  charge,  another  specifically  designated  product  of  the  manufacturer. 

4.  The  additional  product  will  be  presented  immediately  upon  completion  by 
the  purchaser  of  the  names  and  addresses  of  the  six  prospective  purchasers 
requested. 

5.  Any  representation  or  arrangement  not  contained  in  this  disclosure  shall 
not  be  binding  upon  the  manufacturer  or  its  distributor. 

6.  No  purchaser  is  required  to  participate  in  the  program.  Participation  is 
strictly  voluntary  on  the  part  of  the  purchaser. 

Advisory    Opinion    Digest    No.    363. — Pricing    of    Replacement    Glass    for 

Automobiles 

The  Commission  recently  issued  an  advisory  opinion  vplth  respect  to  the  pric- 
ing system  of  a  dealer  in  replacement  glass  for  automobiles. 

The  dealer  would  grant  discounts  from  the  list  price  of  automobile  window 
glass  to  all  customers.  If  an  individual  purchases  a  \\indow,  he  would  receive 
a  discount  of  20%  from  list  price.  If  an  insurance  company  sends  the  individual 
in,  the  discount  would  be  30%.  (In  this  case,  the  bill  would  be  sent  to  the  in- 
surance company  and  the  individual.)  If  an  automobile  garage  purchases  the 
glass,  the  discount  would,  be  50%.  All  sales  are  made  within  one  state. 

The  Commission  expressed  the  view  that  implementation  of  the  proposal  in 
the  manner  described  and.  under  the  circuanstances  stated  probably  would  not 
violate  any  law  administered  by  the  Commission. 

Advisory  Opinion  Digests  Nos.  364  Through  366 

Septembbsi  24, 1969. 
The  Federal  Trade  Commission  today  made  public  the  following  advisory 
opinion  digests.  In  conformity  with  Commission  policy  concerning  publication 
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of  digests  of  advisory  opinions,  this  news  release  is  tlie  only  material  of  public 
record.  The  advisory  opinions  themselves  and  all  background  papers  are  con- 
fidential and  are  not  available  to  the  public. 

Advisory  Opinion  Digest  No.  364. — Origin  Disclosure  op  Imported  Ceramic 

Thread  Guides 

The  Commission  recently  issued  an  advisory  opinion  relaitive  to  the  disclosure 
of  the  foreign  origin  of  imported  ceramic  textile  and  thread  guides. 

The  Commission  understood  that  the  guides  are  the  size  of  a  dime  and  that  it  is 
difficult,  if  not  impossible,  to  mark  the  country  of  origin  on  each  guide  during 
production.  Markings  after  production  is  completed  would  be  very  difficult  and 
very  expensive.  The  guides  are  not  sold  to  the  general  public,  but  are  used  in 
industry  for  the  manufacture  of  other  products. 

The  Commission  expressed  the  view  that  conspicuously  marking  on  the  package 
or  container  in  which  the  guides  would  be  shipped  to  their  ultimate  user  the 
words  "Made  in  [name  of  country]  exclusively  for  [name  of  importer]"  would 
be  an  adequate  disclosure  of  the  country  of  origin  provided  the  guides  were  made 
exclusively  for  the  applicant. 

Advisory  Opinion  Digest  No.  365. — Request  Denied  fob  Approval  To  Sell 
Dairy  Company  to  Any  Dairy  Company  Under  Commission  Order 

The  Commission  recently  rendered  an  advisory  opinion  denying  a  request  of  a 
medium-sized  dairy  company  for  blanket  approval  to  sell  to  any  company  under 
a  Commission  Order. 

The  company  was  the  largest  independent  dairy  company  in  its  large  market- 
ing area,  had  the  largest  sales  volume  of  dairy  products  in  the  area,  had  sales 
in  excess  of  $5,000,000,  was  profitable,  no  other  hardships  were  demonstrated, 
and  efforts  to  sell  to  companies  not  under  Order  had  not  been  adequately 
explored. 

The  Commission  advised  that  it  cannot  give  blanket  approval  to  sell  the  com- 
pany in  question  to  any  company  under  Commission  Order.  It  further  advised  that 
the  denial  of  such  request  is  without  prejudice  to  the  submission  to  the  Commis- 
sion by  any  company  under  Order  of  a  request  to  purchase  such  dairy.  In  such 
event,  any  such  submission  will  be  duly  considered  by  the  Commission,  and  it 
will  then  decide  upon  the  basis  of  the  facts  then  presented. 

Advisory  Opinion  Digest  No.  366. — Labeling  of  Imported  Magnetic 

Recording  Tape 

The  Commission  recently  issued  an  advisory  opinion  with  respect  to  the  label- 
ing of  imported  magnetic  recording  tape. 

In  commenting  upon  the  proposed  labels  as  submitted,  the  Commission  ex- 
pressed the  view  that  (1)  the  words  indicating  the  foreign  country  of  origin 
should  appear  on  the  front  or  princii>al  display  panel;  (2)  the  term  "recording 
tape"  should  be  used  as  the  specification  of  the  identity  of  the  commodity  and  that 
it  should  comprise  a  principal  feature  of  the  principal  display  panel ;  (3)  in  view 
of  its  understanding  that  recording  tape  is  of  uniform  width,  the  length  of  the  tape 
should  be  expressed  in  terms  of  feet  followed  in  parentheses  by  a  declaration  of 
yards  and  common  or  decimal  fractions  of  the  yard  or  in  terms  of  feet  followed 
in  parentheses  by  a  declaration  of  yards  with  any  remainder  in  terms  of  feet 
and  inches;  and  (4)  the  place  of  business  of  the  manufacturer,  packer,  or  dis- 
tributor should  include  the  street  address,  city.  State  and  Zip  Code ;  however  the 
street  address  may  be  omitted  if  it  is  shown  in  a  current  city  directory  or  tele- 
phone directory. 

The  Commission  invited  the  applicant's  attention  to  its  Regulations  under  Sec- 
tion 4  of  the  Fair  Packaging  and  Labeling  Act  for  additional  information. 
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Total  number  of  advisory  opinions  issued  bu  Commission,  1962  through  1969 

Fiscal  year : 

1962 _ _  _  1 

1963 __              "_  40 

1964 ::  30 

1965 58 

1966 46 

1967 83 

1968 136 

1969 1 126 

Total 520 

1  Record  Room  reports  show  127  adv.  opins.  for  fiscal  year  '69.  One  Comm.  action  was 
not  rec'd  until  after  these  figures  were  prepared. 

Total  number  submitted  to  commission,  1962  through  1969 

Fiscal  year : 

1962 _       _  11 

1963 66 

1964 41 

1965 78 

1966 68 

1967 131 

1968 173 

1969 174 

Total  732 

1  For  one  month  only. 

By  Statute — Total  number  of  Advisory  Opinions  issued  from  fiscal  years  1962 

through  1969 

Restraint  of  trade — Clayton  Act : 

Sec.  5 109 

Sec.  2(a) 38 

Sec.  2(c) 11 

Sec.  2(d)   64 

Sec.  2(e) 43 

Sec.  2(f) 12 

Sec.  6 1 

Sec.  7 35 

Webb-Pomerene  2 

Capper-Volstead 3 

Deceptive  Practices: 

Sec.  5 226 

Sec.  12 19 

Sec.  15 1 

Textile  Act 11 

Wool   2 

Fair  Packaging  and  labeling 2 

Truth  in  Lending 1 

Total 580 

Total  number  of  advisory  opinioti  digests  published,  1962  through  1969 

Fiscal  year: 

1962 0 

19e3 0 

1964  0 

1965  2 

1966  59 

1967  76 

1968  123 

1969  99 

Total    . 359 
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FTC  ADVISORY  OPINIONS  ISSUED,  CLASSIFIED  BY  STATUTES,  FISCAL  YEARS  1962-69 


1962 


1963 


1964 


1965 


1966 


1967 


1968 


1969 


Restraint  of  trade: 

FTC  Act. 

Clayton  Act: 

Sec.  2(a) 

Sec.  2(c). 

Sec.  2(d) .- 

Sec.  2(e) 

Sec.  2(f) 

Sec.  6 

Sec.  7 

Webb-Pomerene  Act. 

Capper-Volstead 


1 

5 

0 

2 

0 

10 

0 

8 

0 

2 

0 

0 

0 

4 

0 

0 

0 

0 

II 

2 

1 
4 
4 
3 
0 
2 
0 
0 


10 


10 


19 


25 


2 

1 

9 

12 

2 

2 

1 

1 

6 

U 

12 

12 

4 

5 

8 

4 

2 

0 

1 

2 

0 

0 

0 

0 

8 

1 

3 

6 

1 

1 

0 

0 

0 

0 

1 

0 

28 

6 
2 
9 

10 
2 
1 

11 
0 
2 


FTC  ADVISORY  OPINIONS  ISSUED,  CLASSIFIED  BY  STATUTES,  FISCAL  YEARS  1962-69 


1962        1963        1964        1965        1966        1967        1968 


1969 


Deceptive  practices: 
FTC  Act: 

Sec.  5 

Sec.  12 

Sec.  15 

Textile  and  furs: 

Wool  Act 

Textile  Act 

Fair  Packaging  and  Labeling  Act. 
Truth-In-Lending  Act 


0 

10 

7 

24 

19 

26 

76 

64 

u 

0 

0 

4 

0 

5 

6 

4 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

1 

0 

1 

0 

0 

0 

1 

0 

0 

0 

2 

8 

0 

0 

0 

0 

0 

0 

1 

1 

u 

0 

0 

0 

0 

0 

0 
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Mr.  Chairman,  Ladies  and  Gentlemen,  it  is  a  great  pleasure  for  me  to  appear 
on  the  program  of  this  highly  regarded  institute.  Particularly,  it  is  an  honor 
for  me  to  follow^  one  of  the  leaders  of  the  American  Bar,  Mr.  Barton  of  White 
and  Case. 

This  is  a  good  time  to  remind  you  that  the  remarks  I  make  today  and  the 
opinions  on  the  law  that  I  may  enunciate  are  entirely  my  own  and  there  may  be 
or  may  not  be  someone  at  the  Federal  Trade  Commission  who  agrees  with  me, 
probably  not. 

Nearly  everybody  knows  that  the  Federal  Trade  Commission  was  established 
by  Congress  on  request  of  President  Woodrow  Wilson  by  enactment  in  1914  of 
the  Federal  Trade  Commission  Act.  This  Act  gives  the  Commission  jurisdiction 
over  unfair  methods  of  competition  in  commerce  and  unfair  or  deceptive  acts  in 
commerce.  Of  course  there  is  much  more  than  this  is  to  the  Act  but  these  powers 
under  Section  5  are  the  main  ones  you  are  interested  in.  The  Commission  has 
exercised  jurisdiction  over  nearly  every  kind  of  business  in  America  under  the 
Federal  Trade  Commission  Act.  This  Act  supplements  the  Sherman  Act.  Sherman 
Act  violations  are  stopi)ed  in  their  incipiency  as  unfair  methods  of  competition 
under  this  our  basic  act. 

The  mission  of  the  Federal  Trade  Commission  very  simply  put  was  and  is 
to  preserve  competition  in  business.   President  Wilson  said : 

"The  businessmen  of  the  country  desire  something  more  than  that  the 

menace  of  legal  process ...  be  made  explicit  and  intelligible.  They  desire 

the  advice,  the  definite  guidance  and  information  which  can  be  supplied 

by  an  administrative  body,  an  interstate  trade  commission." 

The   general   jurisdiction   conferred   on   the    Federal    Trade    Commission    by 

the  FTC  Act,  particularly  Section  5  of  the  FTC  Act,  places  in  the  Commission 

the  duty  to  stop  "unfair  methods  of  competition  in  commerce,  and  unfair  and 

deceptive  acts  or  practices  in  commerce."  Violations  of  the  Sherman  Act  have 

been  held  to  be  unfair  acts  of  competition  under  the  FTC  Act. 

Now  there  is  also  a  special  jurisdiction  conferred  on  the  Federal  Trade  Com- 
mission by  several  special  statutes  passed  by  Congress  since  the  FTC  Act 
which  I  shall  now  list : 

Clayton  Act  (15  U.S.C.  12),  as  amended  by  the  Robinson-Patman  Anti- 
discrimination Act  (Public  Law  692,  74th  Congress)  ;  Export  Trade  Act 
(15  U.S.C.  61)  ;  Packers  and  Stockyards  Act,  1921  (7  U.S.C.  181)  ;  Wool 
Products  Labeling  Act  of  1939  (15  U.S.C.  68)  ;  Trade-Mark  Act  of  1946 
(15  U.S.C.  1051)  ;  Fur  Products  Labeling  Act  (15  U.S.C.  69)  ;  Flammable 
Fabrics  Act  (15  U.S.C.  1191)  ;  Textile  Fiber  Products  Identification  Act 
(15  U.S.C.  70)  ;  Fair  Packaging  and  Labeling  Act  (Public  Law  89-755,  89th 
Congress)  ;  and  other  public  laws  (such  as  Administrative  Procedure  Act.) 

(342) 
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Of  these  acts  passed  since  the  FTO  Act,  by  far  the  most  important  has  been 
the  Robinson-Patman  Act  passed  in  1936  to  amend  the  Clayton  Act.  The  main 
purpose  of  this  act  was  to  protect  small  business  from  big  business  and  its  "deep 
pocket"  by  prohibiting  discriminatory  acts  and  practices  having  a  probable  sub- 
stantial effect  on  competition  if  they  could  not  be  cost  justified  or  were  not  for 
the  purpose  of  meeting  competition.  Certain  other  acts  and  practices  were  made 
illegal  per  se  by  the  Robinson-Patman  Act,  all  to  the  purpose  that  small  busi- 
ness would  have  a  fair  chance  against  the  big  resources  of  big  business. 

For  forty-six  years,  the  lawyers  of  the  Federal  Trade  Commission  were  kept 
busy  directing  investigations,  drawing  complaints  and  prosecuting  violations 
of  the  FTC  Act  In  1936  the  same  procedure  was  put  into  effect  enforcing  the 
Robinson-Patman  amendment  to  the  Clayton  Act.  Lawsuits  under  these  two 
statutes  were  our  main  business.  We  did  a  good  job  at  it,  and  won  most  of  our 
cases  including  those  appealed.  Today  these  two  statutes  are  still  the  two  main 
statutes  enforced  by  the  Federal  Trade  Commission.  Most  of  our  cases  have 
been  and  are  brought  under  these  two  statutes.  Most  of  our  business  is  transacted 
under  their  jurisdiction.  These  and  the  others  listed  previously  are  the  statutes 
that  confer  jurisdiction  to  act  on  the  Federal  Trade  Commission.  All  our  activity 
proceeds  under  them,  including  Advisory  Opinions.  We  can  give  an  advisory  opin- 
ion under  any  of  these  Acts. 

In  1961,  Paul  Rand  Dixon  became  Chairman  of  the  Federal  Trade  Commission. 
At  that  time  he  reorganized  the  staff  completely  and  it  has  functioned  quite  well 
ever  since.  Today.  Mr.  Dixon  is  still  Chairman  having  been  reappointed  last 
year.  He  has  now  been  Chairman  longer  than  any  other  man  in  the  history  of 
the  Federal  Trade  Commission. 

The  staff  of  the  Federal  Trade  Commission  is  organized  under  the  Executive 
Director.  There  are  four  special  oflSces  under  him.  Secretary,  Program  Review, 
General  Counsel  and  Hearing  EJxaminers.  In  addition  there  are  six  operating 
bureaus  each  imder  a  Director.  They  are :  Deceptive  Practices,  Economics,  Field 
Operations,  Industry  Guidance,  Restraint  of  Trade,  Textiles  and  Purs.  These 
bureaus  are  divided  into  divisions  relevant  to  the  mission  of  the  bureau.  An 
Organizational  Chart  is  included  at  page  44  for  your  future  convenience  in  deal- 
ing with  the  Federal  Trade  Commission. 

One  of  the  first  things  that  Chairman  Dixon  changed  after  his  first  appoint- 
ment was  the  emphasis  and  thrust  at  the  Commission  on  litigation.  This  is  some- 
what strange,  in  a  way,  because  Chairman  Dixon  had  been  one  of  the  top  trial 
lawyers  at  the  Federal  Trade  Commission  in  his  long  career  there.  However, 
he  changed  the  thrust  from  litigation  and  the  emphasis  from  litigation — to  con- 
sultation and  advice  on  future  courses  of  action  and  voluntary  compliance  on 
present  courses  of  action  where  they  violate  statutes  administered  by  the  Federal 
Trade  Commission. 

The  history  of  the  Federal  Trade  Commission  prior  to  Chairman  Dixon  can  be 
read  in  one  reported  case  after  another.  Some  accepted  the  Commission's  Order 
and  went  no  further. 

Others  pursued  their  right  of  appeal  to  the  Circuit  Courts  of  the  United  States 
and  even  to  the  Supreme  Court  of  the  United  States.  The  way  was  long,  cumber- 
some and  indeed  exi>ensive.  One  distinguished  attorney  at  the  Federal  Trade 
Commission  was  17  years  in  litigation  on  one  ease.  Seventeen  years  to  get  the 
word  "Liver"  out  of  Carter's  Little  Liver  Pills.  This  case  of  course  was  an  excep- 
tion, but  it  shows  what  a  tough  minded  corporate  litigant  can  do  if  they  wish  to 
tie  up  the  Federal  Trade  Commission  in  expensive  litigation.  There  comes  to 
mind  the  Cement  Institute  case  which  was  fought  by  some  40  law  firms  for  the 
respondent  members  of  the  Cement  Institute  and  its  members  for  about  eight 
years,  with  over  50,000  pages  of  oral  testimony.  The  complete  record  with  exhibits 
cost  over  $500,000.  The  three  years  of  trying  the  record  before  the  Commission 
cost  the  industry  5  million  dollars.  Commissioner  Everette  Maclntyre  was  one 
of  the  three  FTC  counsels  in  this  case.  He  has  just  served  one  7  year  term  and 
been  reappointed  for  another  seven  years.  Many,  many  others  could  be  cited, 
although  I  would  say  the  average  litigated  case  could  run  the  full  course  before 
the  Commission  and  the  Circuit  Court  on  appeal  and  certiorari  denied  by  the 
Supreme  Court  in  about  two  years.  Now  think,  not  only  how  expensive  this  liti- 
gation is,  but  how  disrupting  to  the  business  involved  and  how  worrisome  to  the 
corporate  executives  who  must  manage  and  pursue  this  course  of  action.  Think 
of  what  it  can  do  to  the  corporate  image  with  the  public.  More  than  this,  think 
of  the  pitiful  plight  of  the  small  businessman  without  vast  corporate  resources  to 
wage  this  kind  of  battle. 
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As  a  trial  attorney,  Chairman  Dixon  experienced  all  of  this  and  knew  it  well. 
And  when  he  became  Chairman,  he  did  not  forget  it.  Many  people  had  said  there 
ought  to  be  an  easier  way  to  handle  enforcement.  There  ought  to  be  a  fairer  way 
to  do  this  for  those  involved.  There  ought  to  be  a  less  costly  way  to  do  this  for 
the  little  fellow. 

Most  businessmen  big  or  small  are  honest  and  want  to  do  the  right  thing.  No- 
body wants  to  get  in  trouble  with  the  Federal  Government — tax-wise,  fraud- 
wise  or  business-wise.  It  is  too  expensive  and  it  is  too  time  consuming.  It  is  not 
good  publicity  for  the  business  or  the  executive  who  finds  himself  or  his  business 
so  involved.  Nevertheless,  there  is  a  hard  core  of  hard  cases  which  can  be  treated 
no  other  way  and  the  Federal  Trade  Commission,  no  more  than  any  other  Govern- 
ment agency  is  not  about  to  dispense  with  litigation  entirely.  There  will  be  trial 
attorneys  at  the  Federal  Trade  Commission  after  we  are  all  dead  and  gone,  but  I 
venture  to  predict  that  there  will  never  be  as  many  trials  or  as  many  people 
engaged  in  litigation  again  as  the  history  of  the  Commission  reveals  prior  to 
the  appointment  of  Chairman  Dixon  because  he  found  another  way  to  obtain  com- 
pliance and  enforce  our  statutes.  To  accomplish  this,  two  major  programs  were 
set  up  for  business  to  approach  on  an  individual  basis. 

The  advisory  opinion  procedure  was  set  up  in  1962  and  about  the  same  time  the 
voluntary  compliance  procedures  were  set  up  as  they  appear  in  the  rules  today. 
Let  us  examine  the  voluntary  compliance  procedures  first 

If  your  business  is  already  engaged  upon  a  course  of  action  and  becomes  in- 
volved with  the  Federal  Trade  Commission  voluntarily  or  involuntarily,  the  vol- 
untary compliance  procedure  is  open  to  you,  provided  you  are  not  a  hard  core 
violator  with  a  prior  record  against  you  and  provided  you  act  in  good  faith.  What 
does  good  faith  mean?  It  means  you  cooperate  fully  with  the  Commission's  peo- 
ple. You  give  them  the  information  they  ask  for  whether  it  is  records  or  oral 
testimony  when  you  apply  to  file  an  assurance  of  voluntary  compliance. 

If  you  have  been  in  and  out  of  the  Commission's  investigatory  sights,  off  and 
on  for  the  past  years  don't  be  surprised  if  the  Commission's  attorneys  tell  you 
it  is  not  in  the  public  interest  to  allow  you  to  file  an  assurance  of  voluntary  com- 
pliance. In  such  case  you  may  have  to  take  a  consent  order,  which  we  will  go 
into  later. 

The  voluntary  compliance  procedure  involves  your  contacting  the  Commis- 
sion and  asking  whether  or  not  your  individual  enterprise  is  now  violating  the 
law.  If  the  appropriate  oixrating  division  concludes  you  are  violating  one  of 
our  statutes,  then  you  will  want  to  file  an  assurance  of  voluntary  compliance  and 
receive  a  closing  letter  from  the  Commission.  Authority  to  have  issued  such  a 
letter  by  the  Secretary  for  the  Commission  is  given  to  the  Director  and  Assistant 
Director  of  the  following  four  operating  bureaus  if  no  Commissioner  objects 
within  five  days : 

1.  Deceptive  Practices 

2.  Restraint  of  Trade 

3.  Textiles  and  Furs 

4.  Industry  Guidance 

All  four  of  these  bureaus  handle  voluntary  compliances.  An  assurance  of 
voluntary  compliance  does  not  admit  or  deny  you  have  violaited  any  law ;  nor  does 
it  give  immunity  from  Commission  action  in  the  future.  As  a  practical  matter  a 
closing  letter  through  one  of  the  four  bureaus  signed  by  the  Secretary  for  the 
Commission  on  an  application  for  an  assurance  of  voluntary  compliance  will 
ordinarily  lay  the  matter  to  rest. 

The  tile  in  a  voluntary  compliance  matter  is  usually  transmitted  to  the  OflSce 
of  Legal  Records  to  be  available  for  reading  and  copying  by  any  member  of  the 
public  interested  in  so  doing.  In  unusual  situations,  the  Commission  may  grant 
confidentiality  to  the  applicant  for  good  and  suflScient  reason  presented  to  them 
on  application. 

The  assurance  of  voluntary  compliance  should  be  the  most  often  used  pro- 
cedure in  the  work  of  the  Commission.  It  is  simple  and  informal  in  method  and 
practice.  An  applicant  may  apply  to  any  of  the  divisions  of  the  four  operating 
bureaus  as  previously  set  forth.  It  is  used  where  a  recurrence  of  unlawful  con- 
duct appears  unlikely  and  may  be  effectively  prevented  without  a  formal  order 
to  cease  and  desist.  The  sole  test  is  whether  "the  public  interest  will  be  fully 
safeguarded"  by  informal  nonadjudicatory  disposition,  and  in  every  case  infor- 
mal nonadjudicatory  disposition,  and  in  every  case  informal  information  should 
mation  should  be  fully  developed  so  as  to  permit  a  comprehensive  application  of 
this  test  to  the  acts  or  practices  involved. 
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Another  nonadjudicatory  procedure  available  to  business  is  the  Trade  Regu- 
lation Rule.  This  is  a  handling  of  an  industry-wide  violation  en  masse  or  can  even 
be  handling  of  a  statutory  violation  on  a  nationwide  basis.  This  procedure  is  par- 
ticularly apt  when  the  Commission  on  investigation  of  a  complaint  is  told  by  the 
respondent  businessman  that  everybody  is  doing  it.  Not  for  an  individual  viola- 
tion although  an  individual  may  be  an  applicant.  A  trade  regulation  rule  will  get 
it  stopped  by  all  at  the  same  time.  It  can  be  likened  in  technique  to  a  hearing  on 
a  show  cause  order,  although  it  is  not  absolutely  necessary  to  have  a  hearing. 
We  have  always  found  it  important  to  have  hearings.  More  teeth  than  Guides  or 
old  T.P.C.  Rules.  Due  process  must  always  be  had  and  care  taken  to  proceed 
according  to  the  Commission's  Rules  and  Statutes  such  as  the  Administrative 
Procedure  Act. 

The  effect  is  not  the  same  as  an  order,  but  violation  of  such  a  rule  is  an  invita- 
tion to  litigation.  I'm  afraid  this  procedure  is  not  too  well  understood  by  business. 
If  you  are  interested  in  a  trade  regulation  rule  or  think  the  issuance  of  one 
should  be  explored  for  your  industry,  you  should  apply  to  the  Division  of  Trade 
Regulation  Rules,  Bureau  of  Industry  Guidance.  They  will  be  happy  to  work  with 
you  and  advise  you  on  your  problem. 

I  will  merely  note  in  passing  that  there  are  also  special  rules  which  you  will 
find  set  forth  in  the  outline.  They  are  : 

(1)  Wool  and  Fur 

(2)  Flammable  Fabrics 

(3)  Textile  Fiber  Products 

(4)  Fair  Packaging  and  Labeling  Act. 

The  procedures  are  set  out  in  the  Rules  of  Practice  and  have  been  very  effec- 
tive in  dealing  with  specialized  matters.  The  Commission  has  also  the  iK)wer  to 
issue  Quantity  Limit  Rules  under  Section  1.13  as  autborized  by  Section  2(a)  of 
the  Robinson-Pa tm an  Act.  There  is,  and  has  been  very  little  activity  in  this 
regard. 

Another  very  important  nonadjudicatory  procedure  is  the  issuance  of  guides. 
This  is  done  by  the  Division  of  Industry  Guides  in  the  Bureau  of  Industry  Guid- 
ance. As  the  rules  say,  the  industry  guides  are  administrative  interpretations 
of  laws  administered  by  the  Commission  for  the  guidance  of  the  public  in  con- 
ducting its  affairs  in  conformity  with  legal  requirements.  A  guide  is  in  effect 
an  advisory  opinion  on  a  present  course  of  action  issued  to  a  whole  industry  or 
many,  many  businessmen  dealing  with  the  interpretation  of  a  jwrtion  of  the 
Commission's  statute.  The  Commission  has  full  power  to  investigate  the  desira- 
bility or  the  possible  need  for  issuance  of  a  guide.  Further,  the  guide  may  be 
issued  on  the  Commission's  own  motion,  on  being  convinced  of  the  need  for  it  or 
on  application  of  an  industry  or  an  industry  individual.  Some  500  individual 
interpretives  are  issued  by  the  Division  and  Bureau  each  year. 

So  far,  assurances  of  voluntary  compliance,  trade  regulation  rules,  special 
rules  and  guides  have  all  been  short  of  an  order — they  are  nonadjudicatory. 

We  come  now  to  a  type  of  voluntary  compliance  which  goes  beyond  any  of 
these  and  involves  the  issuance  of  a  complaint  and  order.  This  is  the  consent 
order  procedure.  Where  a  business  does  not  qualify  because  of  its  past  record 
for  an  assurance  of  voluntary  compliance,  it  can  still  take  a  consent  order 
which  is  issued  by  the  Commission  following  a  consent  order  agreement  en- 
tered into  between  the  respondent  business  and  tbe  Commission's  attorney. 
This  procedure  has  the  advantage  of  saving  time  and  money  of  a  trial  and  the 
publicity  incident  thereto.  The  Commission  maintains  a  consent  order  staff 
in  the  form  of  a  special  division  headed  by  an  Assistant  General  Counsel.  If  they 
won't  let  you  file  an  assurance  of  voluntary  compliance,  they  will  nearly  always 
let  you  take  a  consent  order. 

If  your  business  is  about  to  embark  uix)n  a  proposed  or  new  course  of  action 
not  now  in  operation,  you  may  seek  advice  and  approval  from  the  Federal  Trade 
Commission  by  filing  a  request  with  the  Secretary  for  an  advisory  opinion.  This 
is  true  even  if  you  are  already  under  an  adjudicative  order  of  the  Commission. 

If  you  are  already  under  an  order,  you  will  file  for  an  advisory  opinion  under 
3.61(c)  of  the  Rules.  This  application  is  filed  with  the  Compliance  Division, 
Bureau  of  Restraint  of  Trade  or  the  Compliance  Division,  Bureau  of  Deceptive 
Practices,  depending  upon  the  nature  of  your  previous  violation.  Otherwise, 
you  will  inquire  about  an  advisory  opinion  from  the  Division  of  Advisory 
Opinions,  Bureau  of  Industry  Guidance.  Applications  for  advisory  opinions  under 
1.1  or  3.61(c)  may  be  filed  with  the  Secretary  of  the  Commission. 
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Years  ago,  President  Wilson  in  his  own  words  had  sounded  the  need  for  the 
advisory  opinion  procedure : 

"It  is  of  capital  importance  that  the  businessmen  of  this  country  should  be 
relieved  of  all  uncertainties  of  law  with  regard  to  their  enterprises  and  invest- 
ments and  a  clear  path  indicated  which  they  can  travel  without  anxiety." 

Now  what  is  an  advisory  opinion?  Rule  1.1  of  the  Commission  Rules  of 
Practice  states ; 

"Any  person,  partnership,  or  corporation  may  request  advice  from  the  Com- 
mission with  respect  to  a  course  of  action  which  the  requesting  party  proix>ses 
to  pursue.  It  is  the  Commission's  policy  to  consider  requests  for  such  advice 
and,  where  practicable,  to  inform  the  requesting  party  of  the  Commission's 
views.  A  request  ordinarily  will  be  considered  inappropriate  for  such  advice : 

(a)  where  the  course  of  action  is  already  being  followed  by  the  requesting  party  ; 

(b)  where  the  same  or  substantially  the  same  course  of  action  is  under  investiga- 
tion or  is  or  has  been  the  subject  of  a  current  proceeding,  order,  or  decree  initi- 
ated by  the  Commission  or  another  governmental  agency ;  (c)  where  the  proposed 
course  of  action  or  its  effects  may  he  such  that  an  info-rmed  decision  thereon 
cannot  he  made  or  could  he  made  only  after  extensive  investigation,  clinical 
study,  testing,  or  collateral  inquiry."  Rule  1.3  states: 

"(a)  Where  the  course  of  action  is  already  being  followed  by  the  requesting 
party ;  able  to  the  Commission,  and  if  practicable,  the  Commission  will  inform 
the  requesting  party  of  its  views  and  may  take  such  other  action  as  may  be 
appropriate. 

"(b)  Any  advice  given  is  without  prejudice  to  the  right  of  the  Commission 
to  reconsider  the  questions  involved  and,  where  the  public  interest  requires,  to 
rescind  or  revoke  the  advice.  Notice  of  such  rescission  or  revocation  will  be  given 
to  the  requesting  party  so  that  he  may  discontinue  the  course  of  action  taken 
pursuant  to  the  Commission's  advice.  The  Commission  will  not  proceed  against 
the  requesting  party,  with  respect  to  any  action  taken  in  good  faith  reliance  upon 
the  Commission's  advice  under  this  section,  where  all  relevant  facts  were  fully, 
completely,  and  accurately  presented  to  the  Commission  and  where  such  action 
was  promptly  discontinued  upon  notification  of  rescission  or  revocation  of  the 
Commission's  approval." 

Thus  we  see  that  an  advisory  opinion  is  a  written  opinion  voted  by  all  five  or 
a  majority  of  the  five  Commissioners  participating  on  a  proposed  or  future  course 
of  action  presented  to  them  in  writing  by  a  requesting  party  not  under  investiga- 
tion and  not  under  order  of  the  Commission  or  another  governmental  agency  as 
to  the  proposed  or  similar  course  of  action. 

It  is  not  an  opinion  by  the  staff. 

It  is  by  the  Commission. 

It  is  not  on  a  present  course  of  action,  that  is  a  matter  of  voluntary  compliance 
or  consent  order. 

It  is  not  an  opinion  on  a  past  course  of  action  or  a  future  course  of  action 
covered  by  an  order.  That  is  an  advisory  opinion  to  be  obtained  through  the  proper 
compliance  section  because  it  involves  an  outstanding  order.  This  action  is  gov- 
erned by  Rule  3.61  of  the  Commission's  Rules  of  Practice,  as  hitherto  noted. 

It  is  not  a  declaratory  judgment  although  some  lawyers  confuse  an  advisory 
opinion  with  a  declaratory  judgment. 

A  distinguished  former  member  of  our  Advisory  Opinion  staff,  Mr.  William 
Denny  Dixon,  has  defined  an  advisory  opinion  in  an  excellent  law  review  article 
on  J^C  Advisory  Opinions  in  Vol.  18  of  the  Administrative  Law  Review  quoting 
from  Page  71 : 

"An  advisory  opinion  is  a  binding  ruling  by  the  legal  or  administrative  body 
having  lawful  jurisdiction  of  the  subject  matter  on  the  legality  of  a  proposed  fu- 
ture course  of  action  contemplated  by  the  party  requesting  the  opinion." 

This  brings  us  to  the  most  important  feature  of  the  advisory  opinion.  It  is 
binding  upon  the  Commission.  Just  like  a  cease  and  desist  order  in  a  litigated 
case.  An  advisory  opinion  is  binding  on  the  Commission  until  rescinded  or  over- 
ruled. It  is  not  a  mere  "railroad  release"  good  as  of  the  time  of  issue  only.  It  is 
good  until  revoked  or  rescinded.  I  might  say  here,  that  I  know  of  only  two  ad- 
visory opinions  out  of  some  563  handled  by  the  Commission  that  have  been  re- 
scinded. This  particular  instance  involved  bad  faith  on  the  part  of  the  requesting 
party. 

Commissioner  Elman  is  fond  of  quoting  Mr.  Justice  Brandeis  on  legal  advice 
and  I  am  very  fond  of  hearing  it.  It  is  the  best  advice  to  the  businessman  involved 
in  the  modern  complexities  of  law  and  government,  I  know.  It  goes  like  this: 
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"Now,  I  do  not  believe  ♦  *  *  that  the  difficulty  for  the  businessman  is 

nearly  as  great  as  he  imagines  it  to  be.  *  *  *  If  you  ask  me  how  near  you 

can  walk  to  the  edge  of  a  precipice  without  going  over,  I  can't  tell  you,  for 

you  may  walk  on  the  edge,  and  all  of  a  sudden  you  may  step  on  a  smooth 

stone,  or  strike  against  a  little  bit  of  a  root  sticking  out,  and  you  may  go 

over  that  precipice.  But  if  you  ask  me,  how  near  you  can  go  to  that  precipice 

and  still  be  safe,  I  can  tell  you,  and  1  can  guarantee  that  whatever  mishap 

comes  to  you,  you  will  not  fall  over  that  precipice.  *  *  *  You  must  not 

expect  that  you  can  go  to  the  verge  of  [the]   law  without  running  any 

risks.  Why  should  youV  You  do  not  in  any  other  relation  of  life  that  I  know 

of." 

When  you  request  an  advisory  opinion  through  the  Division   of  Advisory 

Opinions,  we  may  not  precisely  pinpoint  the  legal  edge  of  the  problem  but  we  will 

get  you  an  opinion  from  the  Commission  telling  you  where  it  is  safe  to  tread. 

How  do  you  get  an  advisory  opinion?  Rule  1.2  Procedures  of  the  Commission 

and  Rules  of  Practice  states  in  part : 

"The  request  for  advice  should  be  submitted  in  writing  to  the  Secretary  of 
the  Commission  and  should  include  full  and  complete  information  regarding  the 
proposed  course  of  action.  Conferences  with  members  of  the  Commission's  staff 
may  be  held  before  or  after  submittal  of  the  request.  Submittals  of  additional 
information  may  be  required.  The  original  submittal  should  affirmatively  show 
that  the  proposed  course  of  action  is  not  currently  being  followed  by  the  requesting 
party  and  is  not  the  subject  of  a  pending  investigation  or  other  proceeding  by 
the  Commission  or  any  other  governmental  agency." 

The  procedure  is  as  simple  as  we  can  make  it  There  is  no  special  form  or 
format.  The  requesting  party  simply  submits  his  request  in  writing,  usually  in 
the  form  of  a  letter  either  to  the  Division  of  Advisory  Opinions  or  to  the  Secre- 
tary of  the  Commission.  This  written  request  should  contain  enough  information 
to  enable  the  staff  to  prepare  a  memo  to  the  Commission  intelligently  stating  the 
proposed  course  of  action  and  its  predictable  effects  and  the  question  or  ques- 
tions about  its  legality  for  which  answers  are  desired.  If  you  don't  give  enough 
information,  the  staff  attorney  to  whom  it  is  assigned  wil  liether  write  or  call 
you  for  what  he  needs.  If  the  information  is  not  available,  the  Commission  may 
not  be  able  to  give  an  opinion  because  of  the  necessity  for  an  investigation,  or 
the  need  for  scientific  tests. 

However,  the  requesting  party  gnerally  get  an  opinion  within  30  to  60  days. 
In  the  case  of  an  involved  pre-merger  clearance  request,  requiring  extensive 
economic  analysis,  the  time  may  be  extended.  Recently,  when  the  Commission 
was  reviewing  the  whole  foreign  origin  question,  the  elapsed  time  was  much 
longer.  But  all  requesting  parties  were  advised  of  the  problem  and  their  requests 
in  effect  suspended  until  the  Comm^ission  thrashed  the  matter  out  in  the  public 
interest. 

When  you  get  an  advisory  opinion  from  the  Federal  Trade  Commission  what 
do  you  get? 

The  requesting  party  receives  a  letter  signed  by  the  Secretary  of  the  Com- 
mission by  order  of  the  Commission.  This  letter  is  rarely  over  two  pages  in 
length  and  quite  often  only  one  page.  It  is  the  opinion  and  is  not  released  to 
anyone  else  in  order  to  prescribe  the  identity  of  the  requester  in  confidence. 
However,  the  text  or  a  digest  of  the  text  is  usually  issued  as  a  press  release  for 
the  guidance  of  others  throughout  the  nation.  This  is  all  in  accordance  with  Rule 
1.4  of  the  Commission's  Rules  of  Practice  and  announced  ixtlicy. 

We  occasionally  have  requests  to  see  the  memorandum  of  the  staff  trans- 
mitting the  request  for  advisory  opinion  to  the  Commission  with  the  staff  rec- 
ommendation. This  is  never  released  to  anyone  as  it  is  an  intra  agency  com- 
munication and  therefore  confidential. 
How  has  the  advisory  opinion  worked  ? 

Has  it  been  worthwhile?  The  answers  are  quite  clear  by  now.  The  procedure 
has  worked  well  indeed.  It  has  been  very  worthwhile. 

We  have  handled  and  processed  some  563  advisory  opinions  to  date  and  pub- 
lished about  300.  Not  only  this,  but  hundreds  and  himdreds  of  voluntary  com- 
pliance affidavits  have  been  placed  before  the  Commission  for  action  without 
litigation. 

We  have  had  a  good  many  advisory  opinion  requests  by  trade  associations 
dealing  with  the  selling  practices,  compliance  of  labeling  rules,  dealings  with 
customers,  iconditions  of  membership,  exchange  of  information,  guaranteed  pric- 
ing, product  standards,  range  of  prices  in  advertising  and  uniform  hours.  We 
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have  had  advisory  opinion  requests  covering  cooperatives  and  the  Capper- 
Volstead  Act  and  establishing  of  a  common  sales  agency  under  the  C'apper- 
Volstead  Act.  We  have  had  requests  under  the  Clayton  Act  covering  functional 
discounts,  free  merchandise,  aggregate  purchases  and  baclc-haul  allowances,  tri- 
partite promotional  plans.  AVe  have  had  advisory  opinions  under  deceptive  ad- 
vertising and  deceptive  practices.  We  have  had  advisory  opinions  on  the  following 
products : 


aluminum  siding 

apparel 

automotive  and  equipment 

hadminton  sets 

bags 

books 

brush,  shaving 

building  materials 

chamois 

chemicals 

concrete  blocks 

corsages 

cutlery 

deodorant 

diamonds 

drugs  and  pharmaceuticals 

electrical  machinery  and  equipment 

electronics 

general  merchandise 

grocery  industry  and  allied 

home  improvements  industry  and  allied 

house  furnishings 

iron  and  products 

jewelry  industry 

leather  and  products 

machinery  and  equipment 

magazines 

materials  handling  equipment 

maternity  products 

medications 

milk 

mobile  homes 

newspaipers 

We  have  had  advisory  opinions  involving  the  meaning  and  use  of  the  following 
words: 


oflSce  equipment 

oxygen  administering  device 

paper  stock 

pen  sets 

photoengraving 

plastics  and  products 

prefabricated  building 

produce 

projection  equipment  and  allied 

publications 

radio  and  allied 

real  estate 

recipes  and  allied 

records  and  record  player 

servomotors 

sewing  machines 

shingles 

ship  supplies 

shopping  carts 

shopping  center 

silverware 

skip-tracing  material 

sports  equipment 

textiles 

thimbles 

tile  cement 

time  clocks 

toiletries 

toys 

trading  stamps 

trailers 

typewriters 

X-ray  film 


back-haul 

chamois 

embossing 

free 

full-cover 

golden 

gold  filled 

government 

Greenland 

karat 

leather 

like 

like  grade  and  quality 

lifetime  guarantee 

list  price 

made  in  U.S.A. 

man-made 

manufacturing 

medically  prescribed 

The  Commission  has  given  advisory  opinions  to  very  little  people,  such  as 
the  man  who  wrote  in  and  said  he  had  advertised  that  for  a  $1.00  sent  through 
the   mail,   he   would   by   return   mail   advise   his  party   about  a   cheap,   safe 


mink  oil 

missing  heirs 

most  warranted 

national 

new 

pure,  clear  color 

rebuilt 

reconstructed 

remanufactured 

reward 

rolled  gold  plate 

safe  and  effective 

satisfaction  guaranteed 

suede 

solid  gold 

type 

U.S.  made 

velvet 

14-K 
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deodorant.  For  the  $1.00  he  would  send  the  purchaser  the  recipe  to  mix 
baking  soda  and  water  and  apply  to  the  person.  This  was  found  to  be  all  right, 
scientifically  and  legally,  and  the  man  got  a  favorable  opinion.  The  Commission 
has  given  advisory  opinions  to  an  association  of  some  of  the  largest  corpora- 
tions in  the  United  States  who  applied  for  a  code  of  ethics  to  regulate  the 
conduct  of  their  door  to  door  salesmen. 

The  advisory  opinions  are  widely  quoted  and  increasingly  sought.  When  it  is 
remembered  that  a  single  trial  attorney  cannot  handle  more  than  four  litigated 
cases  during  a  year  and  an  attorney-adviser  on  the  Advisory  Opinion  staff 
can  handle  30  to  50  advisory  opinions  in  a  year,  the  saving  in  time  and  money 
is  quite  obvious. 

We  don't  want  you  to  get  into  trouble.  We  don't  want  you  to  violate  any  of 
our  acts.  The  Federal  Trade  Commission  will  keep  you  out  ol  trouble  if  you 
will  simply  U'Sk  us  for  advice  on  matters  under  the  laws  we  administer. 

The  voluntary  compliance  procedure  is  open  to  you  at  all  times  if  you  haven't 
been  in  trouble  with  us  before.  If  you  have  been  in  trouble  with  us  and  have 
an  order  against  you  the  compliance  division  will  give  you  advice  if  you 
will  apply  to  them.  They  can  process  an  advisory  opinion  for  you  as  to  whether 
or  not  your  proposed  course  of  actions  complies  with  the  order  outstanding 
against  you. 

Any  business  planning  or  contemplation  of  a  new  or  changed  course  of  action 
for  the  future  can  be  passed  on  by  the  Commission  through  the  advisory  opinion 
procedure.  We  will  tell  whether  or  not  it  probably  violates  any  of  our  statutes. 
The  Commission  will  be  bound  by  its  opinion.  This  service  is  gwcfc  and  it  is 
free  to  all  who  comply  with  our  rules  on  the  subject.  And  I  submit  the  price 
is  right.  Be  safe ;  save  your  worry ;  save  your  time  and  save  your  money.  Ask  us 
in  advance. 
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August  28, 1969,  Report  of  Program  Review  Office,  Federal  Trade 
Commission,  on  Bureau  of  Industry  Guidance  :  Division  of  Ad- 
visory Opinions,  Division  of  Industry  Guides,  Division  of  Trade 
Regulation  Rules 


United  States  Government  Memorandum 

August  28,  1969. 
To :  The  Commission. 
From  :  Office  of  Program  Review. 

Subject :  Commission  minute  of  July  21,  1969,  on  programs  and  methods  relating 
to  the  Bureau  of  Industry  Guidance. 

This  report  is  made  pursuant  to  the  subject  Commission  instruction  which 
stated : 

"The  Office  of  Program  Review  was  directed  to  submit  a  report  to  the 
Commission  by  September  1,  1969,  of  programs  and  techniques  by  which  the 
Bureau  of  Industry  Guidance's  basic  function  might  be  accomplished  in 
lieu  of  its  present  exclusive  concern  with  drafting  and  administering  guides, 
rules  and  advisory  opinions." 

Premises  and  Perspective 

The  minute  raises  this  initial  issue :  What  is  it  basically  that  the  Commission 
is  trying  to  achieve  through  its  industry  guidance  operations?  The  Commission 
as  a  whole  has  three  primary  objectives:  to  provide  information  and  publicity 
on  competitive  conditions,  to  protect  the  consumer  in  the  market  place,  and  to 
maintain  comi)etition.  To  attain  these  fundamental  ends,  the  Commission  can 
choose  among  three  principal  means :  education,  guidance  which  would  include 
voluntary  compliance,  and  litigation.  Through  industry  guidance  used  as  a  fact- 
finding process,  the  Commission  could  provide  industries  and  businessmen  with 
clear  and  definite  guidelines  on  the  reach  of  the  trade  regulation  laws. 

The  underlying  industry  guidance  purpose  is  to  get  a  greater  degree  of  com- 
pliance with  Commission-administered  laws  on  an  industry-wide  basis.  Guid- 
ance efforts  are  misdirected  if  geared  simply  to  promote  good  public  relations 
with  industries  or  to  collect  business  opinions  on  Commission  policy  directions. 
The  industry  guidance  objective  extends  to  preventing  law  violations  that  might 
otherwise  take  place.  There  exists,  therefore,  a  continuing  need  in  the  Com- 
mission's enforcement  matrix  for  industry  guidance  in  order  to  narrow  the  field 
of  uncertainty  in  the  laws  that  the  Commission  enforces. 

The  main  proposition  advanced  in  this  report  is  that  the  Commission  and  its 
Bureau  of  Industry  Guidance  take  a  broad  approach  to  guiding  industries,  rather 
than  apply  limited  rules  and  guides  resources  to  particular  companies  and  to 
fragmented  industries.  Instead  of  developing  narrow  and  specific  rules  in  the 
main,  the  thrust  of  industry  guidance  would  concentrate  on  industry  factfijading 
and  formulating  broad  standards  by  which  the  Commission  would  live  and  act. 
Aiehieving  a  better  definition  of  Commission  standards  can  result  in  the  same 
impartial  treatment  to  respondents  under  like  circumstances.  Crystallizing  stand- 
ards may  also  contribute  to  maintaining  the  Commission's  independence  from 
outside  pressure,  since  diffuse  decisions  and  lack  of  definite  standards  create  a 
legal  Vacuum  for  external  influences  on  an  administrative  agency.^ 

Rulemaking  in  this  broad  sense  becomes  in  essence  a  method  of  factual  in- 
quiry on  the  Commission's  own  motion.  It  is  not  merely  another  ad  hoc  process 
to  make  rules  or  guides  in  response  to  outside  petitions  that  include  requests 
from  firmjs  or  industries  facing  competition  from  producers  of  substitute  prod- 
ucts. To  obtain  and  appraise  facts  for  designing  important  and  reliable  rules 
and  guides,  the  basic  technique  is  internal  Commission-initiated  industry  analysis 
of  key  industries. 


^Friendly,  The  Federal  Administrative  Agencies  19-26  (1962).  A  recent  case  in  point  is 
Occidental  Petroleum  Corp.,  FTC  Docket  No.  C-1450,  decision  and  dissents  (1969). 
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The  selection  of  industries  for  Commission  examination  could  be  made  ration- 
ally through  an  inter-bureau  task  force  device.  This  legal-economic  panel  would 
start  the  industry-selection  process  by  looking  over  the  400  manufacturing  in- 
dustries in  the  economy,  and  chart  and  rank  industries  in  descending  order  by 
industry  size,  concentration  ratios,  and  other  structural  industry  features.^ 
The  task  force  could  then  produce  a  concise  list  and  legal-economic  analyses  of 
target  industries  whose  main  structural  characteristics  (concentration,  product 
differentiation,  barriers  to  entry)  disclose  a  proneness  to  trade  practices  that 
rules,  guides  or  other  sanctions  could  restrain  or  contain.  Program  plans  that 
emerge  would  rest  on  a  constructed  analytical  scheme. 

Commission-generated  industry  analysis  of  strategic  industries  would  enrich 
the  economic  significance  of  Commission  activities  and  industry  guidance  com- 
mitments. The  economic  analysis  of  the  kind  indicated  would  attempt  to  pene- 
trate all  the  outcroppings  of  monopoly  and  market  deception  in  the  industry, 
rather  than  deal  solely  with  reported  large-scale  industry  involvement  in  a 
single  practice.  On  the  policy-making  level,  "the  enforcement  agencies  cannot 
develop  policy  or  intelligently  allocate  their  limited  resources  except  on  the  basis 
of  knowledge  of  economic  structure  and  competitive  conditions  in  particular 
industries  and  markets."  ^  (Emphasis  supplied) 

Programs 

The  proposed  projects  outlined  below,  if  implemented,  could  materially 
strenghen  the  industry  guidance  mission  and  move  the  Oomimission  toward  the 
central  goal  of  precise  articulated  standards : 

1.  Hazardous  products  inquiry. 

Rulemaking  expanded  and  applied  as  a  method  of  inquiry  can  supply  the  Com- 
mission with  an  alternative  means  for  gathering  facts  to  frame  major  policies. 
There  is,  for  example,  neither  a  discernible  government -wide  stance  nor  a  stated 
Commission  policy  dealing  with  the  potential  hazards  of  all  the  products  the 
consumer  ingests  or  uses.  The  Commission  has  an  opportunity  to  take  the  lead  in 
this  major  consumer  area  and  develop  the  Commission's  policy  position  on  haz- 
ardous consumer  goods. 

Much  of  the  industry  guidance  work  in  this  vital  consvmier  area  is  hanging 
fire  awaiting  the  policy  report,  slow  in  coming,  of  the  National  Commission  on 
Product  Safety.  More  than  enough  time  has  elapsed  and  we  should  not  wait  any 
longer  for  that  Commission's  recommendations,  if  any.  We  should  move  out  in 
front  now  and  use  the  rulemaking  process  to  prohibit  the  sale  of  inherently 
dangerous  consumer  products.  Rules  are  potent  instruments  to  extend  Commis- 
sion-enforced laws  to  the  limits. 

The  indu.stry  guidance  bureau  could  take  hold  of  the  dangerous  products 
problem  and  try  to  establish  and  direct  an  inter-agency  group  to  ascertain  the 
magnitude  of  this  problem  and  devise  concerted  multi-agency  solutions.  If  such 
an  inter-agency  panel  cannot  be  formed,  then  at  least  the  industry  guidance  staff 
could  maintain  continual  liaison  with  agencies  and  commissions  assigned  prod- 
uct safety  resopnsibilities.  The  liaison  arrangement  could  uncover  for  Commis- 
sion attention  on  a  regular  basis  those  consumer  products  whose  product  adver- 
tising exceed  the  claims  allowed  in  the  product  labeling. 

As  an  alternative  or  supplement  to  an  inter-agency  task  force  or  liais^on  on 
product  safety,  the  industry  guidance  force  could  set  up  and  chair  an  inter- 
bureau  committee  within  ithte  Commission  to  survey  and  determine  the  range 
of  hazardous  products — the  ten  product  lines  most  in  need  of  rulemaking — that 
are  unsafe  for  the  consumer.  This  imnel  would  also  identify  the  principal  prod- 
ucts that  require  more  disclosure  to  the  consumer  on  performance  characteri.-tics. 
In  terms  of  techniques  this  inquiry  might  be  organized  around  related  problems, 
such  as  product  safety  and  product  performance.  The  program  planning  process 
would  be  thought  of  in  terms  of  problem-solving,  using  the  investigational 
resources  of  various  professional  disicplines  (economics,  law,  medicine,  engi- 
neering and  chemistry).  This  multidiscipline  unified  approach  to  developing  pro- 
grams characterizes  the  technique  of  "systems-oriented"  planning. 


2  Industries  can  be  ranked  by  concentration  ratios  using  U.S.  Department  of  Commerce, 
Bureau  of  the  Census,  Annual  Survey  of  Manufactures — 1966,  Value-of -Shipment  Concen- 
tration Ratios  by  Industry  (1968). 

3Klman,  Rulemaking  Procedures  in  the  FTC's  Enforcement  of  the  Merger  Law,  reprinted 
from  78  Harv.  L.  Rev.  387  (1964). 
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The  total  cost  of  this  suggested  major  hazardous  products  inquiry,  and  of  the 
subsequent  programs  outlined  need  not  necessarily  increase  total  Commisision 
dollar  outlays.  The  formalized  assurance  of  voluntary  compliance  matters,  which 
take  a  heavy  toll  on  guidance  time,*  should  be  streamlined  and  interlocked  with 
the  guides  unit.  The  industry  guidance  force  would  focus  on  its  primary  mis- 
sions: finding  facts  on  industry  structure  and  behavior,  industry  guidance,  and 
the  development  of  definite  Commission  standards  that  place  Commission  enforce- 
ment on  an  intelligible  and  predictable  basis. 

2.  Broad  rulemaking  project  on  oligopoly  power. 

The  main  difliculty  in  making  the  best  use  of  Commission  resources  appears 
conceptual  in  nature,  arising  in  part  from  either  the  avoidance  or  misstatement 
of  major  monopoly  conditions.  Antitrsut  resources  tend  to  be  applied  to  the  noisy 
problems  of  the  moment  to  the  exclusion  of  the  more  important  ones.  There  is 
some  anomaly,  for  instance,  in  antimonopoly  emphasis  on  new  conglomerates 
rather  than  dealing  with  established  conglomerates  and  entrenched  oligopoly 
power. 

To  redress  this  enforcement  imbalance,  the  Commission  could  resort  to  rule- 
making procedure  that  examines  into  and  obtains  the  supply  and  demand  facts  in 
specific  concentrated  industry  situations  as  the  prerequisite  to  formulate  lega) 
doctrines  and  Commission  standards  to  cope  with  oligopoly  power.  The  oligopoly 
problem  appears  focused  in  a  relatively  few  large  major  industries,  such  as 
computers,  copying  equipment,  sulfur,  automobiles,  tractors,  steel,  and  heavy 
electrical  equipment.  The  industry  guidance  bureau,  reinforced  with  economists 
on  loan,  could  form  an  inter-bureau  "sight  unit"  or  task  force  to  probe  into  and 
appraise  the  market  structures  and  exclusionary  practices  of  a  limited  number 
of  oligopoly  industries. 

The  relevant  factfinding  technique  for  this  program  is  in-depth  industry 
analysis.  This  competitive-analysis  procedure  contrasts  with  the  dragnet  legal 
approach  that  looks  for  incriminating  documents  and  attempts  to  assemble  all 
information  having  any  bearing  on  competition.  Industry  analysis  applied  to 
concentrated  industries  centers  on  facts  critical  to  the  assessment  of  monopoly 
power.  These  indicators  include  :  ( 1 )  the  number  and  size  distribution  of  sellers 
(and  buyers)  in  the  industry  and  the  persistence  of  high  economic  concentration 
over  several  Census  years;  (2)  the  identification  of  past  large  mergers  by 
oligopoly  firms  that  have  gone  unchallenged;  (3)  the  degree  of  vertical  inte- 
gration and  resale  price  maintenance  used  by  leading  manufacturers  in  the 
highly  oligopolistic  industries  examined  ;  and  (4)  entry  barriers  and  promotional 
expenditures  of  the  largest  firms. 

The  competitive-analysis  approach  takes  the  market-by-market  route,  checks 
into  how  competition  is  carried  on  in  the  industries  concerned,  and  contrasts 
the  various  tactics  of  competition  used  by  different  sized  firms.^  This  economics 
procedure  inquires  into  the  determinants  of  success  or  failure  for  firms  in  the 
industry.  The  technique  also  considers  and  prescribes  the  economic  functions 
that  the  industry  must  perform  to  serve  the  public  interest. 

From  the  facts  on  oligopoly  power  in  specific  industries  marshalled  by  the  pro- 
posed inter-bureau  legal-economic  panel,  the  Commission  would  be  better  posi- 
tioned to  decide  whether  to  prepare  and  issue  concrete  standards.  The  Commis- 
sion would  also  have  the  option  to  bring  a  compact  series  of  cases  challenging 
tight  oligopoly  as  a  joinit  or  shared  monopoly  that  contravenes  Section  5  of  the 
Commission's  organic  act.  It  has  been  contended  recently  that  Section  2  of  the 
Sherman  Act  can  apply  to  oligopoly  power  persistently  maintained  over  a  sub- 
stantial period  of  time.* 

The  emergent  Commission  standards  could  draw  the  dimensions  of  Commission 
policy  on  oligopoly  control.  The  approach  to  limit  oligopoly  i)ower  might  move  in 
the  direction  of  allwing  significantly  more  economic  freedom  to  nonoligopoly 
firms  and  thus  provide  some  incentive  or  pressure  for  voluntary  deconcentration 
by  old-line  oligopolies.'  Entry  barriers  might  be  lowered  in  concentrated  markets 


*  FTC  Workload  and  Manpower  Report,  No.  26  (June  30,  1969) . 

5 1.  R  Barnes,  The  Primacy  of  Competition  and  the  Brown  Shoe  Decision,  706  Geo.  L.J. 
717  (1963).  „  ^    „        ,„„^ 

«  Turner,  The  Scope  of  Antitrust  and  Other  Regulatory  Policies^  82  Harv.  L.  Rev.  1225 
(1969).  Another  view  is  that  Section  1  of  the  Sherman  Act  is  an  appropriate  weapon  to 
use  against  noncompetitive  pricing  in  oligopolistic  industries,  the  pricing  practice  con- 
strued as  a  variant  of  cartel  behavior.  Posner,  Oligopoly  and  the  Antitrust  Laws:  A  Sug- 
gested Approach,  21  Stan.  L.  Rev.  1562  (1969). 

'  Brodley,  Oligopoly  Power  Under  the  Sherman  and  Clayton  Acts — From  Economic 
Theory  to  Legal  Policy,  19  Stan.  L.  Rev.  345  (1967). 
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through  Commission  rulemaking  that  promotes  potential  competition  in  concen- 
trated product  lines. 

3.  A  'planned  long-range  nationwide  consumer  education  program. 

There  is  a  perennial  need  for  the  Commission  to  acquaint  consumers  as  well  as 
business  with  what  the  Commission  is  doing  and  why  it  is  being  done.  Educating 
consumers  to  protect  themselves  in  the  market  place  seems  a  logical  extension  to 
guiding  business  in  the  ways  of  self -regulation.  The  proposed  consimier  education 
program  would  emphasize  the  development  and  dissemination  of  informational 
materials  through  consumer  groups  and  communications  media. 

Establishing  a  strong  consumer  education  project  within  the  existing  guidance 
bureau  could  broaden  the  base  of  guidance  activities  by  providing  a  consumer- 
interest  orientation.  The  skills  used  to  draft  guides  and  rules  seem  transferable 
to  producing  informative  consumer  information  materials.  Making  fuller  and 
more  efficient  use  of  current  guidance  resources  keeps  Commission  costs  down. 

The  consumer  education  program  would  seek  out  and  maintain  contacts  with 
consumer  organizations.  The  program  output  could  include  television  filmstrip 
presentations  on  consumer  problems  and  guidelines  for  inner-city  legal  aid  units. 
The  program  might  also  develop  a  planned  strategy  of  coordinated  speech-making 
by  Commissioners  and  principal  sitaff  to  explain  consumer  protection  policies. 

As  an  educational  device  speech-making  by  Commission  per.--onnel  in  past 
years  has  been  reactive,  arising  largely  from  invitations  of  business  organiza- 
tions. In  the  proposed  consumer  program  the  Commission  would  take  the  speech- 
making  initiative,  develop  an  agenda  of  the  most  important  subjects  that  should 
be  brought  before  the  public,  and  then  create  the  opportunities  where  these 
speeches  could  be  made  to  have  maximum  utility.  In  this  way  Commission 
speech-making  could  be  used  affirmatively  to  articulate  Commission  consumer 
protection  policy. 

4.  Expanded  advisory  opinions  program. 

There  ought  to  be  some  apparatus  under  which  a  small  businessman  and  other 
parties  could  come  to  the  Commission  in  good  faith  and  get  a  yes  or  no  answer 
on  the  legality  of  what  they  are  now  doing.  The  present  Rules  of  Practice  (Sec- 
tion 1.51)  limit  requests  for  advice  to  "a  proposed  cour.se  of  action."  The  ad- 
visory opinions  function  should  be  broadened  in  a  new  program  that  would 
encomi>ass  existing  courses  of  action. 

The  Commission  would  have  to  reassess  the  rationale  for  the  limitation  placed 
in  its  current  policy  on  outside  requests  for  advice.  It  seems  reasonable  that  an 
applicant  for  advice  should  be  told  where  he  stands  as  long  as  he  is  not  under 
investigation  for  the  practice  in  question.  As  a  matter  of  new  policy  it  is  pro- 
posed that  the  Commission  revise  its  Rules  of  Practice  to  indicate  that  advisory 
opinions  can  be  rendered  on  actual  courses  of  action. 

With  an  advisory  opinions  force  separated  from  enforcement  pressures,  the 
Commission  has  an  independent  information  source  for  decision-making.  The 
enforcement-litigation  outlook  can  tend  to  regard  no  as  a  better  answer  than 
yes,  since  it  is  the  only  simple  formula  which  is  sure  and  safe.  The  advisory 
opinions  staff  should  not  have  to  hammer  into  shape  a  multi-bureau  consensus 
recommendation  that  requires  concurrences  from  economics  and  enforcement 
divisions  and  bureaus.  For  the  Commission  to  benefit  from  staff  competition  in 
ideas  and  analyses,  the  advisory  opinions  staff  could  consult  other  units  on  the 
economic  or  legal  issues  in  question  but  it  should  call  the  shots  on  the  advice 
recommendation.  It  should  refer  copies  of  its  reports  to  other  appropriate 
bureaus  and  those  bureaus  could  elect  or  not  to  present  their  views  to  the 
Commission. 

In  line  with  the  Commission's  mission  to  effect  cooperative  law  observance, 
the  Commission  needs  a  place  like  the  advisory  opinions  unit  where  a  business- 
man can  discuss  with  Commission  staff  serious  problems  of  competition  and 
seek  advice.  This  consultative  arrangement  does  not  mean  that  the  Commis- 
sion has  to  give  away  anything  to  the  business  sector.  The  program  to  extend 
advice  to  current  practices  would  focus  on  requests  from  small-business  men  and 
on  small-businesss  problems. 

5.  Trade  Association  Program. 

Commission  and  court  decisions  in  over  200  cases  since  the  Commission's  in- 
ception found  that  trade  associations  eliminated  competition  using  diverse  prac- 
tices such  as  market  and  customer  allocations,  price  fixing,  and  assignment  of 
sales  quotas  to  members.  Trade  associations  have  also  used  schemes  to  elimi- 
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nate  indirect  methods  of  competition  among  tlieir  members  by  sucli  tactics  as 
standardized  terms  of  sale.  Tliere  are  now  about  2,000  trade  associations  that 
belong  to  the  American  Society  of  Association  Executives,  and  these  associa- 
tions have  roughly  a  membership  of  five  million  business  firms. 

The  proposed  association  project  would  develop  a  solid  foundation  of  fact 
concerning  the  structure  and  operations  of  the  nation's  largest  trade  associations. 
This  program  is  designed  both  as  a  means  of  gathering  facts  on  trade  association 
practices  and  as  a  method  of  gaining  association  observance  of  Commission- 
administered  laws.  The  enforcement  alternative  is  to  launch  a  systematic  anti- 
monopoly  project  to  probe  into  restrictive  activities  of  the  major  associations. 

Under  the  guidance  plan,  whenever  a  large  trade  association  meets  we  would 
have  a  Commission  man  present  to  participate  in  industry  seminars  and  en- 
courage the  members  to  use  the  Commission's  various  guidance  proceedings.  The 
program  proposed  would  oi^erate,  however,  primarily  as  a  low-cost  Commission 
method  of  identifying  problems  of  monoply  and  comi^etition  in  the  trade  associa- 
tion area.  Permanent  and  regular  channels  of  communication  would  be  formed 
between  the  large  associations  and  the  guidance  staff  regarding  anticompetitive, 
noncompetitive  and  deceptive  practices  problem  areas.  The  work  or  output  of  the 
guidance  force  would  include  rules  or  administrative  interpretations  to  reach 
existing  and  proposed  association  practices. 

As  an  alternative  to  the  above  proposal,  trade  associations  comprised  of 
industries  within  the  Commission's  purview  could  be  required  to  register  with  the 
Commission  and  file  copies  of  their  by-laws  and  membership  lists,  updated 
annually.  The  associations  would  also  report  to  the  Commission  their  data  col- 
lection methods  under  this  plan.  Facts  on  the  composition,  mode  of  operation, 
and  data  collection  activities  of  trade  associations  could  provide  the  Com- 
mission with  clues  to  the  location  of  unlawful  trade  practices. 

CONCLUSION 

Industry  guidance  and  rulemaking  viewed  primarily  as  a  fact-finding  process 
can  make  a  significant  contribution  to  achieving  a  better  definition  of  Commis- 
sion standards.  The  appropriate  analytical  technique  is  industry  analysis  using 
the  modern  concepts  of  industrial  organization  economies  applied  in  the  Com- 
mission's Procter  &  Gamble  merger  decision. 

The  instant  report  proposes  five  new  industry  guidance  programs :  hazardous 
products  inquiry,  rulemaking  on  oligopoly  control,  consumer  education  project, 
enlarged  advisory  opinions  service,  and  systematic  trade  association  surveillance. 

In  the  final  analysis,  however,  an  effective  industry  guidance  operation  de- 
pends in  large  measure  on  a  strong  Commission  enforcement  program  involving 
principally  major  industries  and  large  corporations. 

John  J.  Hurley, 

Economist. 
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IV.  Response  to  Part  of  Question  3 


Enclosed  herewith  is  a  summary  of  Commission  votes  on  the  question  of 
whether  the  Solicitor  General  should  be  requested  to  file  petitions  for  certiorari 
to  the  Supreme  Court  after  adverse  decisions  in  the  courts  of  appeals. 

From  January  1,  1961  the  Commission  was  reversed  by  courts  of  appeals  in 
thirty--three  cases  involving  the  Robinson-Patman  Act  Three  categories  of  cases 
are  reported.  The  first  involves  proceedings  where  the  courts  of  appeals  reversed 
the  Commission  and  either  vacated  its  order,  directed  the  Commission  to  dismiss 
its  complaint  or  remanded  the  case  for  further  proceedings  before  the  Commis- 
sion. In  the  second  category,  the  courts  of  appeals  modified  the  cease  and  desist 
order  entered  by  the  Commission  and  enforced  the  order  as  modified.  The  third 
category  includes  four  cases,  Pacific  Molasses  v.  FTC,  FTC  v.  Jantzen,  Inc., 
XJnwersal-Rundle  Corp  v.  FTC  and  Flotill  v.  FTC.  In  these  proceedings,  the  Com- 
mission was  reversed  because  of  procedural  defects. 

Also  included  are  Commission  votes  on  other  significant  actions  taken  in  these 
proceedings  in  addition  to  jjetition  for  certiorari. 

The  cases  are  arranged  by  date  of  decision  in  the  courts  of  appeals.  A  descrip- 
tion of  votes  cast  in  each  case  is  followed  by  copies  of  Commission  minutes  and, 
when  it  occurred,  copies  of  requests  to  the  Solocitor  General  to  file  petitions  for 
certiorari. 
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ANHEUSER-BUSCH,  INC. 


1.  Anheuser-Busch,  Inc.  v.  F.T.C.,  289  F.  2d  835  ( 7th  Cir.  1961 ) . 

(a)   Court  Action:  Order  set  aside. 
(6)    Commission  Action: 

1.  On  March  31,  1961  directed  General  Counsel  to  request  Solicitor  General 
to  petition  for  certiorari.  Vote:  4—0,  Commissioner,  Kem  not  participating. 

2.  On  June  20,  1961  General  Counsel  directed  to  file  a  motion  for  remand 
of  proceeding  to  Commission.  Vote:  4-0,  Commissioner  Kern  not  participat- 
ing. 

3.  On  July  6,  1961  instructed  General  Counsel  to  adAlse  Commission  of 
legal  status  of  this  matter  and  what  alternatives  are  open  to  the  Commission. 
Vote:  5-0. 

4.  On  July  27,  1961  received  memorandmn  from  assistant  General  Counsel 
Hobber  advising  that  no  further  proceedings  were  possible  and  ordered 
filed.  Vote:  5-0. 

March  31,  1961. 
Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission,  7th  Circuit,  No.  12,284 
(Docket  6331 — Anheuser-Busch,  Inc.) 

Memorandum  of  March  24,  1961,  from  Acting  General  Counsel  Morehouse 
recommending  approval  of  the  accompanying  letter  requesting  the  Solicitor 
General  to  seek  review^  by  the  Supreme  Court  of  the  January  25,  1961,  decision 
of  the  United  States  Court  of  Appeals  for  the  Seventh  Circuit  in  the  above  case. 

Mr.  Anderson,  in  his  transmittal  memorandum  of  March  31,  1961,  concurred 
in  Mr.  Morehouse's  recommendation. 

After  consideration,  on  motion  of  Mr.  Anderson,  it  was  directed  that  the 
Solicitor  General  be  requested  to  i>etition  the  Supreme  Court  for  a  writ  of 
certiorari  to  review  the  decision  in  question,  and  the  letter  to  the  Solicitor  General 
making  such  request  and  transmitting  pertinent  material,  as  submitted  by  Mr. 
Morehouse,  was  approved  and  ordered  forwardetl  after  signature  by  the  Chair- 
man. 

Mr.  Kem  does  not  participate  in  this  matter. 
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June  20,  1961. 
Mr.  Dixon  presented  the  following  matters : 

(1)  Anheuseb-Busch,  Inc.   v.   Federal  Trade  Commission   7th  Circuit,  No. 
12,284  (Docket  6331 — Anheuser-Busch,  Inc.) 

Mr.  Dixon  reported  his  consideration  of  joint  memorandum  of  June  16,  1961, 
from  Assistant  General  Counsel  Hobbes  and  Attorney  Francis  C.  Mayer  of  the 
Office  of  the  General  Counsel,  approved  by  the  General  Counsel,  reporting  pur- 
suant to  the  action  of  June  12,  1961,  on  the  legal  steps  which  can  be  taken  to  get 
this  case  back  to  the  Commission  for  further  proceedings.  Messrs.  Hobbes  and 
Mayer  expressed  the  opinion  that  if  further  action  is  to  be  taken  by  the  Com- 
mission in  this  case,  it  should  be  done  by  leave  of  the  Court  of  Appeals,  but 
advised  that  they  did  not  predict  that  such  a  remand  could  in  fact  be  secured. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  Office  of  the  General  Counsel 
was  directed  to  file,  in  the  United  States  Court  of  Appeals  for  the  Seventh  Circuit, 
a  motion  for  remand  of  the  above  proceeding  to  the  Commission. 

Mr.  Kern  did  not  participate  in  the  foregoing  action. 


July  6, 1961. 
Mr.  Dixon  presented  the  following  matters : 

(1)  Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission,  7th  Circuit,  No.  12,284 

(Docket  6331 — Anheuser-Busch,  Inc.) 

Mr.  Dixon  reported  that  Assistant  General  Counsel  Hobbes  had  advised  him, 
pursuant  to  the  action  of  June  12,  1961,  that  all  avenues  for  review  of  this  matter 
have  been  exhausted. 

After  discussion,  on  motion  of  Mr.  Elman,  the  General  Counsel  was  instructed 
to  advise  of  the  legal  status  of  this  matter  and  what  alternatives  are  open  to  the 
Commission. 


July  27,  1961. 

(1)  Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission,  7th  Circuit,  No.  12,284 

(Docket  6331 — Anheuser-Busch,  Inc.) 

Mr.  Dixon  reported  his  consideration  of  this  matter  in  view  of  memorandum 
of  July  18,  1961,  from  the  General  Counsel  submitting  memorandum  of  the  same 
date  from  Assistant  General  Counsel  Hobbes  reporting  pursuant  to  the  action  of 
July  6,  1961.  Mr.  Hobbes  expressed  the  opinion  that  further  Commission  proceed- 
ings in  this  case  are  not  legally  possible,  but  advised  that  he  could  see  no  barrier 
to  future  proceedings  against  territorial  price  discriminations  on  a  theory  of 
injury  to  the  competitive  structure,  as  contrasted  with  injury  to  particular  com- 
petitors, thus  inviting  a  test  of  that  theory  in  the  Seventh  Circuit  or  elsewhere. 
The  General  Counsel  concurred  in  Mr.  Hobbes'  conclusions. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  above  memoranda  were  re- 
ceived as  information  and  ordered  filed. 


April  3,  1961. 
Hon.  Archibald  Cox, 
Solicitor  General, 
Department  of  Justice, 
Washington,  D.C. 

Re  Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission,   7th  Cir.  No.   12284 — 

FTC  Docket  6331. 

Dear  Mr.  Solicitor  General:  On  January  25,  1961,  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  rendered  its  opinion  in  the  above- 
entitled  case  setting  aside,  for  the  second  time,  an  order  of  the  Federal  Trade 
Commission.  Upon  its  first  consideration  of  this  case,  the  Court  held  that  the 
local  price  cuts  of  Anheuser-Busch,  Inc.,  ("AB"),  were  not  discriminations  in 
price  within  the  intent  and  meaning  of  the  statute.  265  F.  2d  677  (1959).  On 
certiorari  the  Supreme  Court  unanimously  reversed,  holding  that  a  difCrence  in 
price  constitutes  a  discrimination  in  price,  363  U.S.  536  (1960).  The  case  was 
remanded  and,  once  again,  the  Court  has  held  the  Commission's  order  invalid. 
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The  case  arose  under  Section  2(a)  of  the  Clayton  Act,  as  amended  by  the 
Robinson-Patman  Act  (49  Stat.  1526,  15  U.S.C.  §  13(a)),  which  provides  in 
pertinent  part : 

That  it  shall  be  unlawful  for  any  person  ...  to  discriminate  in  price 
between  purchasers  .  .  .  where  the  effect  of  such  discrimination  may  be 
substantially  to  lessen  competition,  or  tend  to  create  a  monopoly  in  any 
line  of  commerce  or  to  injure,  destroy,  or  prevent  competition  with  any 
person  who  either  grants  or  linowingly  receives  the  benefit  of  such 
discrimination  or  with  customers  of  either  of  them.  .  .  . 

At  the  conclusion  of  its  opinion  the  Court  stated  : 

.  .  .  we  conclude  that  the  inferences  on  which  the  findings  of  the 
Federal  Trade  Commission  were  based  are  so  overborne  by  evidence 
calling  for  contrary  inferences,  as  set  forth  in  this  opinion,  that  the 
findings  of  the  Commission  cannot,  on  the  consideration  of  the  whole 
record,  be  deemed  to  be  supported  by  substantial  evidence.  (Slip  Op. 
p.  14.) 

The  Commission  is  mindful  of  the  Supreme  Court's  holding  that  "substantiality 
of  evidence  on  the  record  as  a  whole  to  support  agency  findings  'is  a  question 
which  Congress  has  placed  in  the  keeping  of  the  Court  of  Appeals.' "  Federal 
Trade  Commission  v.  Standard  Oil  Co.,  355  U.S.  396,  401  (1958).  However,  it  is 
well  established  that  when  the  findings  of  the  Commission  are  in  fact  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole,  then  they  are  con- 
clusive. Universal  Camera  Corp.  v.  National  Labor  Relations  Board,  340  U.S.  474, 
487-488  (1951).  It  is  also  well  settled  that  the  drawing  of  reasonable  inferences 
from  the  evidence  is  a  function  of  the  Commission  as  trier  of  the  facts,  and  also 
that  the  Commission's  findings  may  rest  on  such  reasonable  factual  inferences, 
as  well  as  on  direct  evidence.  Corn  Products  Refining  Co.  v.  Federal  Trade  Com- 
mission, 324  U.S.  726,  739  (1945).  Inferences  of  the  Commission  may  not  be  set 
aside  merely  because  a  court  would  have  drawn  different  ones.  National  Labor 
Relations  Board  v.  Southern  Bell  Telephone  d  Telepgraph  Co.,  319  U.S.  50,  60 
(1943).  The  possibility  of  drawing  two  inconsistent  inferences  from  the  evidence, 
although  we  do  not  admit  that  it  exists  in  this  case,  will  not  prevent  the  Com- 
mission from  drawing  one  of  them.  National  Labor  Relations  Board  v.  Nevada 
Consolidated  Copper  Corp.,  316  U.S.  105,  106  (1942).  It  is  not  the  province  of  the 
courts  to  assume  the  administrative  function  to  the  extent  that  the  agencies 
become  mere  fact-finding  bodies.  Gray  v.  Powell,  314  U.S.  402,  412   (1941). 

Under  the  guise  of  review,  the  Court  has  tiptoed  through  a  voluminous  record 
picking  and  choosing  ^  random  facts  in  an  attempt  to  avoid  the  impact  of  over- 
whelming evidence  of  injury  and  the  clearly  reasonable  inferences  drawn  by  the 
Commission.-  In  doing  this,  the  Court  has  entirely  failed  to  observe  the  guiding 
standards  of  the  Supreme  Court,  which,  in  similar  situations,  has  never  failed 
to  review  the  record  to  determine  the  existence  of  all  facts  and  inferences  bear- 
ing on  the  question  of  whether  the  statutory  injury  to  competition  has  been 
established.^ 

Since  the  Court's  opinion  is  predicated  upon  its  view  that  the  Commission's 
findings  and  conclusions  are  not  supported  by  substantial  evidence,  recital  of  the 
pertinent  facts  is  necessary.  The  basic  facts  are  not  in  dispute.  AB  manufactures 
and  distributes  beer,  including  premium-priced  and  premium-advertised  Bud- 
weiser,  on  a  nationwide  basis  in  competition  with  other  brewers.  It  now  occupies 
and  for  many  years  past  has  occupied  a  major  position  in  the  brewing  industry. 
It  was  the  nation's  leading  seller  of  beer  in  1953  and  1954,  with  total  assets 
in  1954  of  $165,000,000.  Its  lead  in  sales  over  its  nearest  competitor  in  1953  was 
a  significant  1,461,222  barrels,  and  though  it  suffered  sales  reverses  in  1954 
it  continued  to  be  the  nation's  leading  seller,  accounting  for  7%  of  the  national 
sales.*  The  St.   Louis  market  was   dominated  by  four  brewers :   AB,   Falstaff 


'  See  Federal  Trade  Comminsion  v.  Standard  Education  Society.  .302  U.S.  112.  117  (1937). 

2  It  Is  only  upon  such  a  fragmented  view  of  the  record  that  the  Court  could  comment : 

A  primary  result  of  AB's  price  reductions  was  that  the  consumers  of  beer  in  St. 
Louis  enjoyed  a  lower  price  on  Budweiser.   .   .   .  (Slip  Op.  p.  7.) 

While  AB's  two  price  reductions  undoubtedly  contributed  to  moderate  changes  in 
the  division  of  the  beer  sales  In  the  St.  Louis  market.   .   .   .  (Slip  Op.  p.  7.) 

•  •••*** 

AB  forthrightly  met  its  robust  competition  in  the  St.  Louis  marljet.   .   .   .   (Slip  Op. 
p.  11.)  [All  emphasis  supplied.] 

3  See  Corn  Products  Refining  Co.  v.  Federal  Trade  Commission,  .S24  U.S.  726  (1|945)  ; 
Federal  Trade  Commission  v.  Morton  Salt  Co.,  .334  U.S.  37  (1948)  ;  Federal  Trade  Commis- 
sion V.  A.  E.  Staley  Mfg.  Co.,  324  U.S.  746  (1945)  ;  Federal  Trade  Commission  v.  Cement 
Institute,  333  U.S.  683  (1948). 

*  This  was  not  the  situation  in  the  St.  Louis  market  where  AB  enjoyed  a  steady  increase 
in  sales. 
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Brewing  Corporation,  Griesedieck  Western  Brewing  Company  ("GW")  and 
Griesedieck  Brothers  Brewing  Company  ("GB").  In  1953  AB  ranked  fourth 
in  sales,  with  12.5%  of  the  market.  It  followed  GW,  which  had  38.9%,  Falstafif, 
which  had  29.4%,  and  GB,  which  had  14.4%  of  the  sales. 

AB's  major  eomi>etitors  in  St.  Louis  were  all  regianal  brewers  as  distinguished 
from  natimial  brewers,  which,  like  AB,  sell  and  ship  into  all  states  in  significant 
volume.  FalstafC  sold  in  25  states,  with  14%  of  its  total  sales  accounted  for  by 
the  St.  Louis  market.  GW  sold  in  20  states,  with  25%  of  its  entire  production 
sold  in  the  St.  Louis  market,  and  GB  sold  in  13  states,  with  24%  of  its  total  sales 
being  concentrated  in  this  market.  AB,  the  nation's  leading  seller,  sold  in  all  48 
states,  the  St.  Louis  market  accounting  for  only  3.5%  of  its  gross  sales.  With  as- 
sets of  $165,000,000  AB  was  competing  with  Falstaff,  with  assets  of  $32,450,659, 
and  GW,  with  assets  of  $16,101,589.  The  record  does  not  disclose  the  assets  of  GB 
but  shows  that  it  was  the  smallest  of  the  three  St.  Louis  competitors.  In  1953, 
the  total  sales  of  AB  exceeded  the  combined  total  sales  of  its  three  St.  Louis 
competitors  and  its  assets  were  more  than  twice  the  combined  total  assetsi  of 
the  three  regional  competitors. 

In  the  spring  of  1953  a  strike  closed  the  plants  of  the  other  four  national  ship- 
ping brewers  and,  as  a  result,  AB  became  the  nation's  leading  seller  by  a  wide 
margin.  This  was  accomplished  while,  at  all  times  and  in  all  places  in  wliich  they 
competed,  Budweiser  was  sold  at  a  higher  price  than  the  beers  of  its  local  St. 
Louis  competitors.  After  the  strike,  the  national  shipping  brewers,  including  AB, 
increased  prices  generally,  though  in  varying  amounts  depending  upon  the  lo- 
cality. AB  increased  its  prices  15c  per  case  in  all  areas  served  by  the  St  Louis 
brewery,  except  St.  Louis,  the  rest  of  Missouri,  and  Wisconsin.  AB's  three  St. 
Louis  brewery  competitors  (Falstaff,  GW  and  GB)  did  not  increase  their  prices, 
although  many  other  regional  and  local  brewers  in  many  sections  of  the  country 
followed  the  price  increase.  This  was  the  first  time  that  all  the  regionals  and 
locals  failed  to  follow  price  increases  instituted  by  the  national  brewers.  In  the 
St.  Louis  area,  since  prices  remained  at  former  levels,  the  differential  between 
the  price  of  AB  and  its  St.  Louis  brewery  competitors  remained  unchanged,  but 
the  differential  increased  in  all  other  states  in  which  AB  competed  with  the  St. 
Louis  brewers. 

This,  then,  was  the  setting  for  the  two  price  cuts  upon  which  the  Commission's 
action  is  based.  Before  January  1,  1954,  AB  was  selling  its  Budweiser  throughout 
the  country  at  prices  which  varied  from  a  low  of  $2.93  for  the  standard  case 
of  24  twelve-oz.  returnable  bottles  to  a  high  of  $3.79  for  the  same  quantity  of 
beer.  On  January  4,  1954,  and  again  on  January  21,  1954,  AB  sharply  reduced  its 
price  of  Budweiser  in  the  St.  Louis  market.  From  a  price  of  $2.93  per  case  it  cut 
its  price  to  $2.35,  exactly  matching  the  prices  of  the  local  beers.  There  were  cor- 
responding reductions  on  other  packaged  beer  and  draught  beer  marketed  under 
the  Budweiser  labels.  While  those  price  cuts  were  made  in  the  St.  Louis  market, 
AB  did  not  make  the  same  or  comparable  reductions  in  any  other  area  in  the 
United  States. 

The  market  disruption  caused  by  AB's  price  cuts  resulted  in  a  completely 
new  alignment  in  market  shares  for  the  St.  Louis  sellers.  AB  became  the  lead- 
ing seller  by  a  wide  margin  and  maintained  its  lead  in  each  of  the  eight  months 
during  which  its  beer  was  sold  at  the  same  price  as  the  beers  of  its  competi- 
tors. Its  sales  volume,  each  month  during  the  period  of  price  discrimination,  was 
far  more  than  double  that  of  the  comparable  month  of  the  previous  year.  Its 
price  cuts  were  confessedly  designed  to  take  business  from  its  competitors.  As  a 
direct  result  of  these  local  price  cuts,  AB  increased  its  share  of  sales  in  this  area 
from  12.5%  in  1953  to  39.3%  as  of  February,  1955,  after  which  it  increased  its 
prices.  The  increase  in  AB's  sales  came  directly  from  the  losses  of  its  competi- 
tors, for  while  the  over-all  market  remained  fairly  constant,  AB's  sales  in- 
creases ranged  from  163.2%  to  as  high  as  206.7%.  In  the  latter  half  of  1954,  AB 
practically  tripled  its  share  of  the  market,  its  sales  being  2.58  times  as  great  as 
its  total  sales  in  this  area  in  the  preceding  six  months. 

Falstaff,  GB  and  GW  suffered  direct  and  severe  losses,  as  well  as  a  decline 
in  their  market  shares,  because  of  AB's  price  discriminations.  The  hugh  diver- 
sion of  sales  prompted  the  examiner  to  comment,  "I  have  rarely  seen  such  a 
dramatic  exhibition  of  economic  iwwer  and  price  sensitivity  in  so  short  a  time 
.  .  .  the  tremendous  switch  from  other  beers  to  Budweiser  when  the  premium 
price  was  eliminated  cannot,  on  this  record,  be  otherwise  accounted  for."  (App. 
3L) 

The  serious  effect  (lightly  regarded  by  the  Court)  of  AB's  price  cuts  on  the 
sales  of  its  local  competitors  as  shown  below  cannot  be  disputed. 
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Cases  '  sold  in  St.  Louis  market  area 

Latter  half 
of  1953 

Latter  half 
of  1954 

Falstaff                          - 

2,071,093 

1,940,586 

GB                          . 

945,725 

573, 649 

GW         .           — - 

2,509,515 

1,548,373 

'  These  are  so-called  "statistical"  cases,  i.e.,  sales  in  containers  of  all  sizes  have  been  adjusted  to  12-ounce  bottles, 
24  to  a  case. 

It  will  be  seen  from  the  above  that  GW's  individual  losses  in  sales  for  the 
latter  half  of  1954  exceeded  AB's  total  sales  in  this  market  for  the  last  six  months 
of  1953.  These  losses  were  suffered  in  a  particular  market  which  accounted  for 
25%  of  the  over-all  sales  of  one  competitor  as  compared  with  AB,  whose  sales 
in  the  St.  Louis  area  represented  little  more  than  3%  of  its  gross  sales.  One 
competitor's  sales,  GB,  were  driven  to  an  all-time  low  by  AB's  price  reductions 
and  another  competitor,  GW,  attributed  a  reduction  in  dividends,  in  part,  to  the 
effects  of  AB's  price  cuts. 

It  was  found  that  AB's  local  price  cuts  were  price  discriminations  having  the 
effect  of  diverting  substantial  business  to  AB  from  its  competitors ;  the  effect 
of  substantially  lessening  competition  in  the  line  of  commerce  in  which  AB  and 
its  local  competitors  are  engaged  ;  and  the  effect  of  tending  to  create  a  monopoly 
and  having  the  potentiality  to  continue  to  do  so.  The  Commission,  therefore, 
issued  its  order  to  cease  and  desist. 

The  Court's  decision  setting  aside  the  Commission's  order  rests  on  the  grounds 
that  AB's  price  cuts  in  the  St.  Louis  area  were  "a  proper  restraint  in  its  use  of 
its  competitive  power"  and  that  it  was  "using  its  competitive  power  fairly  in 
the  market  place  and  respecting  the  rights  of  its  competitors"  ( Slip  Op.  pp.  13- 
14).  The  Court  held  that  the  Commission  failed  to  satisfy  the  statutory  require- 
ment that  AB's  price  cuts  "may  have"  an  adverse  effect  on  competition.  No  other 
questions  raised  upon  AB's  appeal  were  considered." 

In  setting  aside  the  order,  the  Court  has  ignored  the  purposes  of  Section  2(a) 
of  the  amended  Clayton  Act,  and  its  decision  is  in  conflict  with  decisions  of  the 
Supreme  Court  and  other  courts  of  appeals,  and  long-standing  interpretations 
of  the  Commission.  The  Court  has  also  failed  to  apply  well-defined  standards  of 
the  Supreme  Court,  thus  thwarting  the  over-all  purpose  of  the  Robinson-Patman 
amendment  of  the  Clayton  Act  to  "strengthen"  the  provisions  of  the  Clayton  Act 
"so  as  to  suppress  more  effectively  discriminations  between  customers."  ^ 

In  its  evaluation  of  the  record  the  Court  declined  to  make  practical  application 
of  the  Supreme  Court's  direction  that  "the  statute  is  designed  to  reach  such  dis- 
criminations 'in  their  incipiency'  before  the  harm  to  competition  is  effected"  (our 
emphasis).  Corn  Products  Refinvng  Go.  v.  Federal  Trade  Commission,  32A  U.S. 
726,  738  (1945).  Whereas  in  its  first  opinion  in  this  proceeding,  the  Court  woiUd 
not  recognize  the  basic  purpose  of  the  Clayton  Act,  as  amended,  i.e.,  to  prohibit 
discriminations  adversely  affecting  the  seller's  line  of  commerce  regardless  of 
lack  of  competition  between  the  buyers,  the  Court  now  refuses  to  interpret  the 
statute  to  defend  sellers  against  a  price  raid  by  a  competing  seller. 

The  Court's  holding  that  "the  Act  is  really  referring  to  the  effect  upon  com- 
petition and  not  merely  upon  competitors"  (Slip  Op.  p.  8)  is  diflScult  to  compre- 
hend. In  paying  lip  service  to  the  obvious  principle  that  in  the  Robinson-Patman 
Act  Congress  was  seeking  to  protect  competition,  the  Court  refuses  to  concern 
itself  with  shifts  of  business  between  competitors  and  in  effect  holds  that  the 
effects  of  local  price  cuts  upon  particular  competitors  are  not  relevant  or  pertinent 
to  a  determination  of  the  broader  effect  upon  competition.  But  this  controverts 
the  obvious  predicate  to  any  determination  of  a  lessening  of  or  injury  to  competi- 
tion generally,  for  how  can  over-all  competitive  effects  be  demonstrated  other 
than  by  showing  the  adverse  competitive  effects  upon  individual  competitors, 
inasmuch  as  they  collectively  represent  the  competition  in  the  particular  market? 
The  Court  is  less  than  objective  in  its  reliance  upon  the  quoted  portion  from  Atlas 
Building  Products  Co.  v.  Diamond  Block  d  Gravel  Co.,  269  F.2d  950,  954  (10th  Cir. 
1959).  cert,  denied,  363  U.S.  843.  It  is  significant  that  the  Court  omits  the  lan- 
guage in  the  opinion  immediately  following  its  selected  quote 


«  "It  becomes  unnecpssary  for  us  to  consider  whether  AB's  §  2(b)  defense  of  pood  faith  in 
meeting  an  equally  low  price  of  a  competitor  was  valid  or  its  contention  that  the 
Commission's  order'was  unduly  broad"  (Slip  Op.  p.  14). 

■'Sen.  Rep.  1502,  74th  Cong.,  2d  Sess.  (1936),  pp.  2-3;  H.  Rep.  2287,  74th  Cong.,  2d 
Sess.  (1936),  pp.  3-7. 


363 

"But  as  a  necessary  incident  thereto,  it  is  concerned  witli  predatory  price  cutting 
which  has  the  effect  of  eliminating  or  crippling  a  competitor,  for,  surely,  there  is 
no  more  effective  means  of  lessening  competition  or  creating  monopolies  than  the 
debilitation  of  a  competitor." 

The  Court's  holding  in  this  regard  is  also  at  odds  with  the  decisions  in  Moore  v. 
Mead's  Fine  Bread  Co.,  348  U.S.  115  (1954),  and  Maryland  Baking  Company  v. 
Federal  Trade  Commission,  243  F.2d  716  (4th  Cir.  1957)  both  of  which  involved 
a  single  competitor.  In  the  latter  case  it  was  argued  that  "competition  could  not 
be  affected  under  such  circumstances  since  only  one  competitor  was  involved." 
The  Court,  however,  held  that  "the  contention  that  petitioner's  actions  did  not 
affect  competition  ...  is  so  lacking  in  merit  as  not  to  warrant  discussion."  243 
F.2d  718." 

Moreover,  the  Commission  and  the  examiner  did  not  find  injury  to  a  single  com- 
petitor but  rather  injury  to  all  of  AB's  major  St.  Louis  competitors  and  the  line 
of  commerce  in  which  they  were  competing. 

The  Court,  at  some  length,  comments  upon  the  Commission's  reliance  upon 
Coi-n  Products  Refining  Co.  v.  Federal  Trade  Commission,  324  U.S.  726  (1945).  In 
that  case,  at  page  738,  the  Court  pointed  out : 

".  .  .  §  2  (a )  does  not  require  a  finding  that  the  discriminations  in  price  have  in 
fact  had  an  adverse  effect  on  competition.  ...  It  is  enough  that  they  "may"  have 
the  prescribed  effect  .  .  .  the  use  of  the  word  "may"  was  not  to  prohibit  discrimi- 
nations having  "the  mere  possibility"  of  those  consequences,  but  to  reach  those 
which  would  probably  have  the  defined  effect  on  competition." 

The  Court's  reference  to  Corn  Products  is  noteworthy  for  its  omissions.  "[T]he 
very  nature  of  the  discriminations  found  against  Corn  Products,"  the  Court 
declared,  "should  ipso  facto  an  adverse  effect  upon  many  of  its  buyers,  some  of 
whose  competitors  received  the  benefits  of  the  discriminations.  .  .  .  However, 
Corn  Products  is  helpful  .  .  .  because  it  recognizes  that  the  statutory  effect  on 
competition,  present  or  future,  must  be  established  to  support  the  Commission's 
order  against  AB.  While  a  well  grounded  finding  of  substantial  actual  present 
injury  might  with  other  facts  be  a  basis  for  a  finding  of  a  reasonable  probability 
or  possibility  of  future  adverse  affects  .  .  .,"  etc.   (Slip  Op.  pp.  9-10.) 

This  is  a  complete  rejection  of  the  applicable  standard  set  forth  in  the  Corn 
Products  case.  The  Supreme  Court  has  repeatedly  held  that  "§  2(a)  does  not  re- 
quire a  finding  that  the  discriminations  in  price  have  in  fact  had  an  adverse  effect 
on  competition"  and  that  "the  statute  is  designed  to  reach  such  discriminations 
'in  their  incipiency'  before  the  harm  to  competition  is  effected.  It  is  enough  that 
they  'may'  have  the  prescribed  effect."  Corn  Products  case,  324  U.S.  738  (1945)  ; 
Federal  Trade  Commission  v.  Morton  Salt  Co.,  334  U.S.  37,  46  (1948)  ;  Standard 
Fashion  Co.  v.  Margrane-Hoiiston  Co.,  258  U.S.  346,  356-357  (1922).  In  its  efforts 
to  minimize  the  standard  set  by  the  Supreme  Court  in  Corn  Products,  the  Court 
fails  to  appreciate  the  significant  asi>ects  of  that  case.  The  sole  criterion  of  com- 
petitive injuiT  in  the  Corn  Products  case  relates  directly  to  the  probability  or 
possibility  of  the  diversion  of  trade  to  the  favored  purchasers  away  from  com- 
petitors by  reason  of  Corn  Products'  price  discriminations.  The  Supreme  Court 
precisely  held : 

"It  was  stipulated,  and  the  Commission  found  that  the  allowances  in  question 
were  "sufficient,"  if  and  ivhen  refiected  in  whole  or  insubstantial  part  in  resale 
prices,  to  attract  business  to  the  favored  purchasers  away  from  their  competi- 
tors. .  .  .  But  it  is  asserted  that  there  is  no  evidence  that  the  allowances  ever 
were  refiected  in  the  purchasers'  re.sale  prices.  This  argument  loses  sight  of  the 
statutory  command.  As  we  have  said,  the  statute  does  not  require  that  the  dis- 
criminations must  in  fact  have  harmed  competition,  but  only  that  there  is  a  rea- 
sonable possibility  that  they  "may"  have  such  an  effect.  324  U.S.  at  742." 
[Emphasis  supplied.] 

The  Court's  holding  that  sub.stantial  actual  present  injury  might,  with  other 
facts,  provide  the  basis  for  a  finding  of  probability  of  future  adverse  effects 
evinces  a  complete  misconception  of  the  basic  purposes  of  the  amended  Clayton 
Act.  The  Act  was  designed  to  prevent  antitrust  violations  from  coming  to  full 


8  See  also  the  Senate  Report  in  which  the  Committee  viewed  the  "injury"  clause  in 
Section  2  of  the  old  Clayton  Act  as  having  "inpractice  been  too  restrictive,  in  requiring  a 
showing  of  general  injury  to  competitive  conditions  in  the  line  of  commerce  concerned, 
whereas  the  more  immediate  important  concern  is  an  injury  to  the  competitor  victimised 
by  the  discrimination.  Only  through  such  injuries,  in  fact,  can  the  larger  general  injury 
result  and  to  catch  the  weed  in  the  seed  will  keep  it  from  coming  to  flower."  Senate  Report 
1502,  74th  Cong.,  2d  Sess.,  4   (1936)  ;  see  also  H.R.  2287,  74th  Cong.,  2d  Sess.,  8   (1936). 
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bloom :  it  would  frustrate  the  Congressional  purpose  if  the  Commission  could 
only  proceed  against  faits  accomplis.  Indeed,  the  Commission  would  be  remiss  in 
its  statutory  duty  if  it  demanded  as  a  matter  of  proof  that  competitive  injury  be 
measuer  in  terms  of  actuality.  The  Court  is  blind  to  the  purpose  of  the  statute 
when  it  fails  to  recognize  that  proof  of  actual  competitive  injury  is  not  a  predicate 
for  a  further  finding  of  a  probability  of  injury,  but,  in  and  of  itself,  completely 
satisfies  statutory  requirement  of  injury.  The  statute  was  expressly  designed  to 
eliminate  certain  pricing  practices  which  "may"  have  the  proscribed  injurious 
effect.  It  is  therefore  not  necesvsiary  that  any  such  requisite  be  tested  in  a  setting 
of  actual  competitive  injury.  Of  course,  the  Commission  does  not  recede  from  the 
examiner's  and  its  own  finding  that  actual  injury  resulted  from  AB's  price  cuts. 
In  view  of  such  substantial  diversion  of  sales,  it  was  the  only  reasonable  con- 
clusion. 

In  an  attempt  to  avoid  the  hearing  examiner's  and  the  Commission's  findings 
of  actual  injury  to  competition  the  Court  holds,  gratuitously  and  without  citation 
of  any  authority  whatsoever,  that  "in  order  to  determine  the  actual  effect  on 
competition,  a  statistical  period  must  extend  a  reasonable  time  beyond  the  alleged 
illegal  price  reduction  in  order  that  all  factors  affecting  the  market  may  come 
into  play"  (Slip  Op.  p.  3,  fn.  3).  The  significant  period,  of  course,  is  the  period 
in  which  the  actual  price  discriminations  are  in  effect.  The  Court  seems  to  feel 
that  the  loss  of  millions  of  cases  of  sales  is  unimportant  because  one  of  AB's 
competitors  (Falstaff)  was  not  badly  crippled.  It  ignores  the  obvious  explanation 
that  AB's  decision  to  stop  discriminating  prevented  the  showing  of  more  perma- 
nent losses.  If  the  Commission  cannot  proceed  until  a  competitor  is  completely 
swept  from  the  field,  the  Congressional  purpose  to  halt  incipient  harmful  pricing 
practices  will  be  completely  nullified. 

The  Court's  concern  for  factors  affecting  the  market  is  hardly  consistent  with 
its  appraisal  of  the  competitive  effects  of  AB's  price  cuts.  For  it  was  only  the 
resumption  of  true  price  competition,  allowing  the  other  competitive  factors  of 
the  market  to  come  into  play,  which,  according  to  the  record,  permitted  the  St. 
Louis  competitors  to  regain  even  a  semblance  of  their  former  sales  standing.  But 
this  compelling  fact  remains — as  long  as  AB  maintained  its  reduced  price  the 
local  competitors  were  forced  into  a  precarious  competitive  position. 

In  rejecting  the  Commission's  position  that  its  complaint  was  designed  to  stop 
a  predatory  pricing  practice — indeed,  a  classic  territorial  price  discrimination — 
the  Court  refers  to  several  of  the  territorial  price  discrimination  cases,'  saying, 
"That  conduct  [AB's]  is  the  antithesis  of  the  pedatory  mi.scondnct  condemned  in 
the  above  territorial  pricing  cases  relied  on  by  the  Commission."  The  Court  con- 
cludes "in  each  of  those  cases  the  motive  for  the  price  cut  was  vindictive  and  the 
effect  was  punitive."  (Slip  Op.  p.  12.)  While  most  of  those  decisions  refer  to  the 
intention  of  the  seller  and  the  purpose  of  the  price  cuts,  there  has  never  been 
a  case  of  territorial  price  discrimination  in  which  the  intention  of  the  seller  or 
the  purpose  of  the  price  cut  was  held  to  be  a  necessary  prerequisite  to  a  finding 
of  competitive  injury.  None  of  the  holdings  in  the  territorial  ca.ses  is  at  odds  with 
the  Commission's  reasoning  and  holding  in  this  case.  No  court  has  held  that  the 
comptitive  injury  prescribed  by  the  statute  can  take  place  only  if  the  seller  openly 
and  publicly  announces  his  predatory  intentions.'" 

The  Court  has  interpolated  certain  criteria  of  competitive  injury  which  simply 
are  not  provided  in  the  statute.  It  holds  that  the  motive  or  intention  of  the  seller 
may  be  determinative  of  the  proscribed  competitive  effect  and  assumes  that  there 
must  be  some  notion  of  depredation  before  the  statute  may  be  violated.  But  the 
statute  contains  no  such  provision.  The  Supreme  Court  has  said  "the  statute 
itself  spells  out  the  conditions  which  make  a  price  difference  illegal  or  legal,  and 
we  would  derange  this  integrated  statutory  scheme  were  we  to  read  other 
conditions  into  the  law  .  .  .  ."  Federal  Trade  Comnmsion  v.  Anheuser-Busch, 
Inc.,  363  U.S.  536,  550.  To  accept  the  Court's  holding  would  be  to  add  qualifica- 
tions not  contained  in  the  statute.  The  Court  "cannot  supply  what  Congress  has 
studiously    omitted."    Federal   Trade   Commission   v.    Simplicity   Pattern   Co., 


»  Moore  v.  Mead's  Fine  Bread  Co..  348  U.S.  115  (1954)  :  Atlas  Building  Products  Co.  v. 
Diamond  Block  d  Gravel  Co.,  269  F.  2d  950  (10th  Cir.  1959).  cert,  denied,  353  U.S.  843; 
Maryland  Baking  Co.  v.  Federal  Trade  Commission,  243  F.  2d  710  (4th  Cir.  1957)  ;  E.  B. 
Miller  d-  Co.  v.  Federal  Trade  Commission,  142  F.  2d  511  (6th  Cir.  1944)  ;  Porto  Rican 
American  Tobacco  Co.  v.  American  Tobacco  Co.,  30  F.  2d  234  (2d  Cir.  1929). 

1"  See  Federal  Trade  Commission  v.  Anheuser-Busch,  Inc.,  363  U.S.  536.  552  (1960)  ; 
Nashville  Milk  Co.  v.  Carnation  Co.,  355  U.S.  373,  378  (1958)  ;  Federal  Trade  Commission 
V.  Ruberoid  Co.,  343  U.S.  470,  484,  dissenting  opinion  (1952). 
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360  U.S.  55,  67  (1959).'^  We  also  note  the  holding  of  the  Court  in  P.  Lorillard  Co. 
V.  Federal  Trade  Commission,  267  F.2d  439,  444  (1959),  where,  in  connection  with 
another  section  of  the  amended  Clayton  Act,  the  Court  stated,  "[T]his  section 
of  the  Act  does  not  concern  itself  with  motive  or  intention.  It  is  only  concerned 
with  the  consequences  which  flow  from  an  act.  If  those  consequences  eventuate, 
the  act  from  which  they  result  is  forbidden."  Thus,  the  Court  has,  by  its  inter- 
pretation, done  what  the  Supreme  Court  specifically  condemned  in  this  very 
proceeding,  shifted  from  the  specific  governing  provisions — injury,  cost  justifica- 
tion, etc. — to  an  ad  hoc  assessment  of  the  seller's  intention  or  motive,  divorced 
from  the  statutory  text.  Federal  Trade  Commission  v.  Anheuser-Busch,  Inc., 
supra  p.  551. 

There  has  been  no  decided  case  dismissed  for  failure  of  proof  of  competitive 
injury  when  a  causal  connection  was  shown  between  the  price  discriminations 
and  a  loss  of  sales  by  comi^etitors.  Further,  there  has  never  been  a  case  of  ter- 
ritorial price  discrimination  in  which  the  crux  of  the  matter  was  not  diversion 
of  sales.  B\'ery  order  entered  as  a  result  of  territorial  price  discrimination  has 
been  entered  solely  for  the  purpose  of  preventing  unlawful  diversion  of  sales. 

The  Court's  opinion  fails  to  give  full  weight  to  the  Supreme  Court'si  decision 
in  the  Mead's  Bread  case.  There,  as  here,  the  Court  was  dealing  with  a  lower 
price  brought  on  or  compelled  by  competitive  activities  of  another  seller.  Mead's 
price  cut  in  Santa  Rosa  was  in  respone  to  Moore's  agreement  with  the  Santa 
Rosa  merchants  to  boycott  Mead,  while  AB's  price  cuts  were  in  response  to 
FalstafEs,  GW's  and  GB's  failure  to  raise  prices  after  the  settlement  of  the 
brewers  strike." 

It  is  also  significant  that  in  attempting  to  avoid  the  impact  of  Mead's  Bread, 
and  the  other  territorial  price  discrimination  cases,  the  Court  remarked  that 
"there  [was]  no  showing  that  AB  had  aid  from  its  other  markets  ...  55  (Slip 
Op.  p.  11).  That  the  Court  considers  this  factor  persuasive  demonstrates  its 
failure  to  grasp  the  import  of  the  Mead's  Bread  case  as  well  as  the  Atlas  ease. 
In  neither  case  was  there  any  proof  that  the  low  price  was  subsidized  by  profits 
resulting  from  the  maintenance  of  high  prices  elsewhere.  After  noting  the  size  of 
the  discriminator,  the  Court  commented  in  the  Atlas  case,  "It  is  fairly  inferable 
that  the  appellant  utilized  its  higher  El  Paso  price  to  stifle  competition  with 
its  lower  prices  in  the  Las  Cruees  area."  (269  F.2d  at  956.)  This  represenits  noth- 
ing more  than  what  the  hearing  examiner  did  in  this  case  but  which  the  Court 
rejects  ( Slip  Op.  p  12) . 

The  position  of  the  Supreme  Court  in  Mead's  Bread  is  even  more  persuasive. 
In  spite  of  findings  by  the  circuit  court  that  "there  is  nothing  in  this  record  to 
show  that  the  interlocking  corporate  ownership  and  management  or  business 
relations  were  utilized  or  were  in  any  way  related  to  the  local  price  war  in  Santa 
Rosa"  (208  F.2d  777,  780-781),  the  Supreme  Court  comments  at  length  upon 
the  advantages  accruing  to  an  interstate  industry  because  of  its  ability  to  "finance 
the  warfare  from  an  intersitate  treasury."  The  Court  commented  : 

"But  the  beneficiary  is  an  interstate  business ;  the  treasury  used  to  finance  the 
warfare  is  drawn  from  interstate,  as  well  as  local  sources  which  include  not  only 
respondent  but  also  a  group  of  interlocked  companies  engaged  in  the  same  line 
of  business  ;  and  the  prices  on  the  interstate  sales,  both  by  respondent  and  by  the 
other  Mead  companies,  are  kept  high  while  the  local  prices  are  lowered.  If  this 
method  of  competition  were  approved,  the  pattern  for  growth  of  monopoly  would 
be  simple.  As  long  as  the  price  warfare  was  strictly  intrastate,  interstate  business 
could  grow  and  expand  with  impunity  at  the  expense  of  local  merchants.  The 
competitive  advantage  would  then  be  with  the  interstate  combines,  not  by  reason 
of  their  skills  or  eflBciency  but  because  of  their  strength  and  ability  to  wage 
price  wars.  The  profits  made  in  interstate  activities  would  underwrite  the  losses 
of  local  price-cutting  campaigns."  [348  U.S.  at  119.] 

In  spite  of  the  foregoing,  the  Court  rejected  the  Commission's  argument  that 
the  over-all  size  of  the  interstate  enterprise  is  significant  in  that  it  enables  a 


11  At  one  time  the  proposed  Clayton  Act  contained  as  an  element  of  the  offense  (then  a 
misdemeanor)  "the  purpose  or  intent  thereby  to  destroy  or  wrongfully  injure  the  business 
of  a  competitor."  H.R.  627,  63d  Cong.,  2d  Sess.,  8-9  (1©14).  This  language  was  eliminated 
from  the  statute. 

^  Testimony  of  Mr.  Busch  : 

Q.  May  I  suggest,  then,  sir.  that  the  failure  of  Falstaff  and  Griesedieck  Bros.,  and 
Griesedieck  Western  to  have  business  sense  enough,  in  your  opinion,  to  increase  their 
prices  after  the  settlement  of  the  Milwaukee  strike  was'  the  real  reason  for  the  price 
reduction  of  Budweiser  in  January  1954,  was  it  not? 

A.  Competitive-wise,  certainly  (App.  938). 
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seller  to  engage  in  area  price  discriminations  without  fear  of  severe  monetary 
loss  to  itself  because  "there  was  no  proof  that  AB  had  employed  its  size  to  sup- 
port its  price  reductions."  "  ( Slip  Op.  p.  13. ) 

It  is  clear  that  the  statute  does  not  require  "willful  misconduct"  on  the  part 
of  the  discriminating  seller  before  a  violation  may  be  established  particularly 
with  regard  to  the  existence  of  comiietitive  injury.  The  record  discloses  competi- 
tive factors  that  make  untenable  the  Court's  conclusion  that  "AB  exercised  a 
proper  restraint  in  its  use  of  its  competitive  power,  not  a  willful  misuse  thereof." 
( Slip  Op  p.  14. )  It  should  be  pointed  out  that  during  the  national  brewers'  strike 
AB  enjoyed  an  unprecedented  increase  in  sales  which  enabled  it  to  become  the 
nation's  leading  seller. 

Its  sales  exceeded  those  of  its  nearest  competitor  by  1,461,222  barrels,  sales 
approximately  seven  times  greater  than  those  of  its  entire  St.  Louis  market.  It 
was  therefore  a  fact  of  competitive  life  that  AB  could  expect  some  rather  severe 
losses  in  sales  when  the  other  national  shipping  brewers  returned  to  production, 
especially  when  viewed  in  the  light  of  its  increased  price  and  the  additional  fact 
that  for  the  first  time  in  brewing  history  some  locals  and  regionals  (including  the 
St.  Louis  competitors)  failed  to  follow  the  general  price  rise  instituted  by  the 
national  shippers.  It  was  in  this  setting  that  AB  initiated  its  program  of  drastic 
local  price  cuts  because  its  competitors  did  not  "have  business  sense  enough  to 
increase  their  prices  after  the  settlement  of  the  Milwaukee  strike."  (App.  938.) 
Against  this  background,  the  hearing  examiner  found  "these  price  reductions 
were  ordered  by  [AB's]  president  for  two  admitted  reasons  :  to  get  business  away 
from  its  competitors  and  to  punish  them  for  refusing  to  increase  prices  when  AB 
did  so  in  the  fall  of  1953.  Apparently  the  lesson  was  well  taught  and  better 
learned  because  those  three  St.  Louis  breweries  promptly  followed  AB  up  with 
price  increases  in  March  1955  and  were  careful  to  keep  the  price  difference  be- 
tween them  and  it  at  less  than  the  33  cents  whose  elimination  had  cost  them  so 
much  sales  volume."  (App.  40.) 

The  foregoing  analysis  has  not  dwelt  on  the  numerous  distortions  and  misstate- 
ments of  the  facts.  Illustrative,  though  hardly  exhausive,  are  the  following : 

1.  The  Court  characterized  as  "moderate  changes"  sales  losses  of  one  competi- 
tor in  excess  of  AB's  total  sales  in  the  market. 

2.  Contrary  to  law,  and  this  record,  the  Court  substituted  its  own  findings  as  to 
the  causes  of  GB's  and  GWs  losses. 

3.  In  a  localized  area  where  retailers  must  offer  all  of  the  local  products  for 
sale,  retail  customers,  of  course,  are  seldom  lost,  but  when  the  number  of 
purchasies  from  such  customers  drop  to  an  all-time  low,  the  accounts  have 
certainly  lost  vitality.  Someone  always  benefits  from  a  lower  price  resulting 
from  local  price-cutting  or  any  other  type  of  price  discrimination. 

4.  It  is  reasoning  in  a  circle  to  preclude  a  forecast  of  future  adverse  effects 
on  the  bland  assumption  that  a  discriminator  is  using  his  "comjietitive  power 
fairly."  Adverse  effects  may  flow  from  competitive  activities  whether  lawful 
or  unlawful.  The  statutory  test  here,  however,  is  whether  or  not  the  proscribed 
competitive  effects  flow  from  the  price  discriminations  involved. 

The  fact  situation  in  this  proceeding  is  a  fairly  common  one,  of  a  type  which 
has  attracted  Congressional  notice  in  recent  years  as  calling  for  redress  under 
the  antitrust  laws.  It  is  the  situation  where  a  large  national  concern,  possessing 
strong  financial  resources,  lowers  its  prices  and  initiates  a  price  war  in  a  particu- 
lar market,  while  maintaining  its  prices  elsewhere,  with  a  view  to  drastically 
increasing  its  share  of  business,  eliminating  one  or  more  competitors,  or 
"teaching"  its  smaller  rivals  to  follow  its  price  leadership.  The  result  of  the 
Court's  decision,  unless  reversed,  will  be  to  render  inapplicable  the  only  one 
of  the  antitrust  statutes  than  can  be  utilized  to  prevent  such  predatory  prac- 
tices unless  the  Commission  meets  the  unrealistic  and  unprecedented  standard 
of  injury  laid  down  by  the  Court.  Stated  otherwise,  the  effect  of  the  decision 
is  to  immobilize  the  Commission  in  any  effort  to  eliminate  price  wars  initiated 
by  those  best  able,  through  their  economic  power,  to  survive,  unless  and  until 
injury  has  been  manifested  in  its  extreme  and  most  severe  form — the  death- 
knell  of  one  or  more  competitors.  Seemingly  it  is  only  permanent,  irreparable 
injury  of  that  kind  that  would  have  .satisfied  the  Court,  whereas  it  is  the 
purpose  of  the  Robinson-Pa tman  Act  to  prevent  that  kind  of  injury  before 
it  occurs. 


"  It  Is  significant  that  the  Supreme  Court's  commentary  in  the  Mead'/t  Bread  case  Is  not 
based  upon  any  finding.  Also,  see  Simplicity  Pattern  Co.,  Inc.  v.  Federal  Trade  Commission, 
360  U.S.  55,  64  fn.  7  (1959). 
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It  is  imperative  that  the  controlling  standards  declared  by  the  Supreme  Court 
in  the  Cora.  Products,  Mead's  Bread,  and  other  cases  be  reaflBrmed  in  aid  of  the 
Commission's  efforts  to  ban  local  price-cutting,  prohibited  by  both  the  original 
Clayton  Act  and  the  Robinson-Patman  amendment.  The  Commission  therefore 
requests  that  a  petition  to  the  Supreme  Court  for  a  writ  of  certiorari  be  filed. 
Copies  of  the  Court  briefs,  the  appendix,  and  the  Court's  opinion  are  transmitted 
herewith. 

By  direction  of  the  Commission, 

Paul  Rand  Dixon, 

Chairman. 


June  5,  1961. 
Hon.  Archibald  Cox, 
Solicitor  General,  Department  of  Justice, 
Washington  25,  B.C. 

Re  Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission,  7th  Cir.  No.  12284,  FTC 
Docket  6331. 

Dear  Mr.  Solicitor  General  :  I  wish  to  thank  you  for  your  courtesy  in  extend- 
ing to  me  and  the  members  of  my  staff  the  opportunity  to  participate  in  the 
recent  conference  on  the  above-entitled  matter.  In  view  of  your  generous  offer 
to  accept  any  further  comments  we  might  care  to  make  as  an  outgrowth  of  our 
discussions,  I  wish  to  invite  your  attention  to  certain  features  of  the  case  which 
I  feel  would  be  helpful  to  any  final  determination  of  the  Commission's  request 
for  the  filing  of  a  petition  for  certiorari. 

We  feel  it  is  vital  to  any  effective  enforcement  of  Section  2(a)  of  the  Clayton 
Act  that  the  liolding  of  the  court  with  relation  to  the  motive  or  intention  of  the 
seller,  as  determinative  of  the  probability  of  adverse  competitive  effects,  be  re- 
viewed by  the  Supreme  Court.  And,  from  our  discussion,  I  feel  that  we  are  in 
general  agreement  that  the  presence  or  absence  of  predatory  intent  should  not  be 
a  controlling  factor  in  any  determination  of  the  economic  consequences  which 
flow  from  a  seller's  local  price  cuts.  The  Court's  insistence  on  proof  of  such 
predatory  intent,  it  seems  to  me,  would  be  a  key  point  to  be  seized  upon  by  sellers 
to  defeat  a  Commission  proceeding  or  a  court  action,  knowing  full  well  that  such 
proof  may  be  well  nigh  impossible.  In  this  connection,  the  Seventh  Circuit  is  in 
direct  conflict  with  the  opinion  of  the  Tenth  Circuit  in  the  Atlas  case  wherein  the 
Tenth  Circuit  described  as  "predatory"  a  local  price  cut  which  caused  substan- 
tial diversion  of  sales  because  of  the  economic  power  of  the  seller  and  without 
regard  to  any  particular  intention  to  eliminate  or  cripple  a  competitor.  We  also 
must  consider  the  ramifications  of  engrafting  upon  present  concepts  of  proof 
such  a  debilitating  requirement  as  an  element  of  the  violation.  For,  if  the  Federal 
Government  with  its  arsenal  of  compulsory  investigatory  weapons  is  often  unable 
to  establish  the  predatory  intent  of  the  seller  as  a  fact,  how  difficult  would  it  be, 
for  example,  for  a  small  brewer  like  Griesedieek  Brothers,  to  demonstrate  to  this 
Court  at  least  that  Anheuser-Busch  was  buccaneering !  This  problem  is  significant 
and  would  effectively  cripple  the  right  of  injured  parties  to  obtain  redress  under 
this  statute  through  treble  damage  suits. 

I  would  also  like  to  comment  upon  your  observations  with  relation  to  the  broad 
conclusions  of  the  Commission  and  the  hearing  examiner.  Your  criticism,  as  I 
understand  it,  was  that  neither  of  these  contained  findings  on  the  impact  of 
Anheuser-Busch's  discriminations  upon  the  competitive  "structure."  However,  I 
feel  that  the  real  complaint  is  that  the  Commission  or  the  examiner  did  not  suffi- 
ciently detail  the  disadvantages  flowing  directly  from  drastic,  immediate  and 
substantial  diversion  of  sales.  This  probably  represents  the  real  point  of  departure 
between  the  conflicting  views  expressed  during  our  discussions.  And  it  strongly 
points  up  the  failure  of  the  Court,  as  well  as  others,  to  appreciate  the  full  sig- 
nificance of  the  Supreme  Court's  consistent  holdings  regarding  the  criteria  of 
proof  nece.ssary  to  establish  the  statutory  requirements  of  "may"  substantially 
lessen  competition  or  "tend"  to  injure,  destroy  or  prevent  competition.  We  do  not 
recede  from  our  position  that  the  record  supports  the  examiner's  and  the  Com- 
mission's findings  of  actual  injury  to  comi^etition.  In  an  effort  to  give  recognition 
to  the  Congressional  intent  to  reach  discriminatory  practices  whose  injurious 
effects  have  not  come  to  full  bloom,  it  must  be  almost  axiomatic  that  we  begin 
with  the  most  convenient  and  persuasive  test  available,  namely,  diversion  of  sales. 
It  is  beyond  dispute  that  the  competitive  health  of  a  seller  and  its  ability  to 
effectively  compete  are  measured  by  its  ability  to  sustain  a  realistically  competi- 
tive volume  of  sales.  There  is  no  decided  case  that  has  been  dismissed  for  failure 
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of  proof  of  competitive  injury  when  it  was  shown  that  there  was  a  causal  con- 
nection between  the  price  discriminations  and  a  substantial  loss  of  sales  by 
competitors.  There  has  never  been  a  case  of  territorial  price  discrimination  in 
which  the  crux  of  the  matter  was  not  diversion  of  sales.  Every  order  entered  as 
a  result  of  territorial  price  discrimination  has  been  entered  solely  for  the  purpose 
of  preventing  unlawful  diversion  of  sales. 

May  I  also  invite  your  attention  to  those  findings  of  the  hearing  examiner : 

".  .  .  Undercutting,  or  selling  below  cost,  furnish  a  clearer  picture  of  injury  and 
predatory  intent,  but  no  case  holds  it  to  be  a  sine  qua  fion  of  injury,  actual  or 
potential,  or  tendency  to  monopoly.  Similarly,  no  case  holds  complete  destruction 
of  competitor  necessary  before  injury  is  found — ^neither  death  nor  mayhem  are 
essential.  The  facts  here  show  a  distinct  probability  of  the  one,  if  not  the  other, 
if  A.B.'s  price  raid  had  continued  longer,  or  indefinitely ;  and  we  are  here  con- 
cerned not  only  with  actual  injury  but  with  potential  injury  as  well,  and  there  is 
nothing  in  this  record  to  show  that  what  A.B.  did  in  the  St.  Louis  market,  could 
not  or  would  not  be  done  by  it,  in  the  future,  in  other  markets  as  well."  (App.  38) 
It  is  also  significant  that  in  the  recital  of  the  facts  in  this  matter  in  our  previous 
appearance  before  the  Supreme  Court  that  the  decision  of  the  hearing  examiner 
was  exclusively  relied  upon.  This  represented  nothing  more  than  realistic  ap- 
proach to  the  proceeding.  The  Commission  made  no  separate  and  individual 
findings  of  its  own  but  adopted  in  toto,  as  its  own,  the  findings  of  the  Hearing 
Examiner. 

We  do  not  feel  that  the  ill  effects  of  the  present  decision  can  be  effectively 
overcome  by  subsequent  proceedings  against  another  seller  or  by  reopening  the 
present  case.  The  Court  has  said,  "the  inferences  on  which  the  findings  of  the 
Federal  Trade  Commission  were  based  are  so  overborne  by  evidence  calling  for 
contrary  inferences  .  .  .  that  the  findings  of  the  Commission  cannot,  on  the 
consideration  of  the  whole  record,  be  deemed  to  be  supported  by  substantial 
evidence."  If  the  Court  is  unable  to  accept  the  Commission's  present  findings 
on  the  basis  of  the  instant  record,  surely  any  enlargement  or  attempt  by  the 
Commission  to  improve  upon  its  findings  would  be  viewed  at  best  with  jaundiced 
eyes.  While  it  is  a  fact  that  the  market  structure  has  changed  completely  since 
the  local  price  cuts  of  Anheuser-Busch  and  that  this  change  undoubtedly  re- 
sulted in  large  part  from  the  local  price  cuts,  it  would  be  extremely  difficult  to 
establish  that  as  a  fact.  Both  Griesedieck  Western  and  Griesedieck  Brothers  have 
disappeared  from  this  market.  Griesedieck  Western  sold  out  to  the  Carling 
Brewing  Company.  Griesedieck  Brothers  has  recently  been  merged  into  Fal- 
stafif  Brewing  Company.  One  would  suppose  that  neither  of  the  surviving  com- 
panies would  be  particularly  anxious  to  stir  up  old  coals  and  thereby  offend 
Mr.  Busch,  the  nation's  leading  seller. 

In  bringing  any  new  territorial  price  discrimination  action  the  Commission 
would  immediately  be  confronted  with  the  instant  decision  and  the  Court's  hold- 
ing with  relation  to  the  quantum  of  proof  of  competitive  injury.  The  action,  of 
necessity,  would  undoubtedly  involve  the  sales  of  a  seller  of  national  standing  and 
in  all  probability  nationwide  sales.  In  this  event,  since  the  Commission  can  in 
no  way  dictate  the  circuit  in  which  a  respondent  seeks  review,  we  would  again  be 
faced  with  a  review  by  the  same  Court  of  Appeals,  and  unless  that  Court's  inter- 
pretation of  the  Clayton  Act  drastically  changes,  we  would  again  be  faced  with 
an  adverse  decision. 

Quite  frankly,  I  do  not  relish  being  in  the  position  of  justifying  expenditure  of 
our  already  limited  funds  under  such  circumstances  especially  when  it  is  our  view 
that  it  is  extremely  unlikely  that  we  will  ever  again  be  able  to  demonstrate  such 
an  immediate  and  dramatic  diversion  in  sales. 

The  decision  to  seek  further  review  in  this  case  should  not  be  made  on  the  basic 
of  any  criticism  of  the  Commission's  order.  The  Court  of  Appeals  did  not  consider 
the  appropriateness  of  the  order  in  reaching  the  decision  that  the  Commission  had 
failed  to  prove  a  violation  of  the  statute.  The  Commission  has  long  recognized 
the  inherent  difficulties  of  drafting  effective  orders  in  cases  of  this  nature.  We 
feel  that  the  appropriateness  of  the  order  should  not  influence  the  determination 
of  the  existence  of  a  violation  of  the  statute. 

It  may  be  that  "once  the  Government  has  successfully  borne  the  considerable 
burden  of  establishing  a  violation  of  law,  all  doubts  as  to  the  remedy  [will]  be 
resolved  in  its  favor,"  United  States  v.  E.  I.  dtt  Pont  de  Nemours  &  Co.,  29  U.S.L. 
Woek  4434,  4439  (U.S.  May  22,  1961). 
Sincerely  yours, 

Paul  Rand  Dixon, 

Chairman. 


SWANEE  PAPER  CORP. 


2.  Swanee  Paper  Corp.  v.  F.T.C.,  291  F.2d  833  (2nd  Cir.  1961) 

( o )   Court  Action:  Order  enforced  as  modified. 
(6)   Commission  Action: 

1.  On  October  4,  1961  directed  General  Counsel  to  request  Solicitor  General 
to  i>etition  for  certiorari.  Vote:  3-0,  Mr.  Kern  was  recorded  as  in  favor  of 
this  action. 

2.  On  December  21, 1961  directed  that  Solicitor  General  be  again  requested 
to  file  a  petition  for  certiorari.  Vote:  5-0. 

3.  On  March  13,  1962  modified  order  to  cease  and  desist  referred  to  Secre- 
tary for  issuance  and  service  upon  the  parties.  Vote:  5-0. 


OCTOBEE  5,  1961. 

(2)  Swanee  Paper  Corp.  v.  Federal  Trade  Commission,  2d  Cir.,  No.  26311 
(Docket  6927 — Swanee  Paper  Corporation) 

Memorandum  of  October  2,  1961,  from  the  General  Counsel  transmitting  draft 
of  letter  to  the  Solicitor  General  requesting  that  he  petition  the  Supreme  Court 
for  a  writ  of  certiorari  to  review  the  opinion  of  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  of  June  22,  1961,  modifying  the  order  in 
Docket  6927. 

On  October  4,  1961,  pursuant  to  the  recommendation  of  Mr.  Dixon  in  memoran- 
dum of  October  4,  1961,  Messrs.  Dixon,  Maclntyre  and  Elman  directed  that 
the  Solicitor  General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of 
certiorari  to  review  the  opinion,  and  approved  and  ordered  forwarded,  after 
signature  by  the  Chairman,  letter  to  the  Solicitor  General  making  such  request 
and  transmitting  pertinent  material. 

Mr.  Kem  was  recorded  as  in  favor  of  the  foregoing  action. 

The  above  action  was  confirmed  by  the  Commission. 


December  21,  1961. 

(2)   Swanee  Paper  Corp.  v.  Federal  Trade  Commission  2d  Cir.,  No.  26311 
(Docket  6927 — Swanee  Paper  Corporation) 

Letter  of  December  19,  1961,  from  Archibald  Cox,  Solicitor  General,  with  refer- 
ence to  the  Commission's  request,  pursuant  to  the  action  of  October  5,  1961,  that 
a  petition  for  certiorari  be  filed  in  the  above  matter.  Mr.  Cox  concluded  that  no 
petition  should  be  filed. 

The  General  Counsel,  Assistant  General  Counsel  Truly,  and  Attorney  Emerson 
Elkins  of  the  Appellate  Division  were  called  in  and  consulted. 

Mr.  Elkins  circulated  to  the  several  Commissioners  copies  of  arguments  against 
the  Solicitor  General's  conclusion  not  to  seek  certiorari. 

It  was  directed  that  the  Solicitor  General  be  again  requested  to  petition  the 
Supreme  Court  for  a  writ  of  certiorari  to  review  the  opinion  of  the  United  States 
Court  of  Appeals  for  the  Second  Circuit  of  June  22,  1961,  modifying  the  order  in 
Docket  6927,  and  the  staff  was  instructed  to  prepare  an  appropriate  letter  and 
to  circulate  copies  of  the  letter  to  the  several  Commissioners. 


March  13,  1962. 

(5)  Swanee  Paper  Corporatioti  v.  Federal  Trade  Commission  C.A.  2,  No.  26311 
(Docket  6927 — Swanee  Paper  Corporation) 

Mr.  Dixon  reported  his  consideration  of  memorandum  of  March  5,  1962,  from 
the  General  Counsel  advising  that  on  August  3,  1961,  the  United  States  Court 

(369) 
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of  Appeals  for  the  Second  Circuit  entered  its  iinal  decree  modifying,  and  as 
modified,  affirming  and  enforcing  ithe  Commission's  order  in  Docket  0927,  and 
that  on  February  19,  1962,  the  Supreme  Court  denied  Swanee'is  petition  for 
certiorari. 

The  Greneral  Counsel  recommended  that  the  submitted  modified  order  be  issued 
and  served. 

After  consideration,  the  modified  order  to  cease  and  desist  submitted  by  the 
General  Counsel  was  referred  to  the  Secretary  for  issuance  and  service  upon  the 
parties. 

OCTOBEB  4, 1961. 

Re  Swanee  Paper  Corporation  v.  Federal  Trade  Commission,  2d  Cir.  No.  26,311 — 

FTC  Docket  6927. 
Hon.  Aechibald  Cox, 
Solicitor  General, 
Department  of  Justice,  Washington,  D.C. 

Deab  Mb.  Solicitob  Genekal,:  On  June  22,  1961,  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  handed  down  its  opinion  in  this  case.  In  that 
opinion  it  upheld  the  Commission's  determination  that  petitioner  had  violated 
Section  2(d)  of  the  Clayton  Act,  but  ruled  that  the  Commission's  order  to  cease 
and  desist  must  be  modified,  and  noted  that  its  Rule  13(1)  required  the  Com- 
mission to  submit  a  proposed  decree  modifying  that  order.  No  formal  judgment 
was  entered  upon  the  filing  of  the  opinion.  Thereafter,  on  August  3,  1961,  after 
submission  by  the  Commission  and  petitioner  of  proposed  decrees,  the  court  en- 
tered a  final  decree  modifying  the  Commission's  order  to  cease  and  desist.  The 
purpose  of  this  letter  is  to  request  the  filing  of  a  petition  for  certiorari  to  review 
that  decree. 

The  case  arose  before  this  Commission,  which  on  November  6,  1957,  issued  and 
served  its  complaint  upon  the  petitioner,  Swanee  Paper  Corporation,  charging  it 
with  a  series  of  violations,  over  a  long  period,  of  subsection  (d)  of  Section  2  of 
the  Clayton  Act,  as  amended,  49  Stat.  1527  ;  15U.S.C.  13(d). 

The  complaint  charged  and  the  Commission  found  that  i)etitioner's  violations 
consisted  of  paying  substantial  sums  of  money  for  the  benefit  of  one  of  its  cus- 
tomers, the  Grand  Union  Company,  as  compensation  or  consideration  for  adver- 
tising petitioner's  paper  products  on  an  animated  "spectacular"  sign  leased  and 
controlled  by  Grand  Union,  and  for  in-store  promotion  by  Grand  Union  of  pe- 
titioner's products,  without  making  such  payments  or  their  benefits  available  on 
proportionally  equal  terms  to  petitioner's  other  customers  competing  with  Grand 
Union  in  the  distribution  and  sale  of  those  products.  In  the  proceeding  before 
the  Commission  petitioner  contested  the  Commission's  view  that  the  payments 
were  illegal,  and  contended  that  even  if  they  were  found  to  violate  the  law  no 
order  to  cease  and  desist  should  be  entered  because  they  had  been  stopped  before 
the  Commission's  complaint  was  issued.  The  examiner,  in  his  initial  decision, 
held  against  petitioner  on  both  issues  and  issued  an  order  commanding  petitioner 
to  cease  and  desist  from — 

Paying  or  contracting  to  pay  to  or  for  the  benefit  of  any  customer  any- 
thing of  value  as  compensation  or  in  consideration  for  any  advertising,  pro- 
motional displays  or  other  services  or  facilities  furnished  by  or  through  such 
customer  in  connection  with  the  handling,  processing,  sale  or  offering  for  sale 
of  respondent's  products  unless  such  payment  or  consideration  is  made  avail- 
able on  proportionally  equal  terms  to  all  other  customers  competing  in  the 
distribution  of  such  products. 

On  its  appeal  of  that  decision  to  the  Commission  i)etitioner  raised  only  the  same 
issues;  it  did  not  contend  that  the  order  was  in  any  way  improper  in  form  or 
scope  or  that  the  Commission  should  modify  it  in  any  way.  The  Commission  re- 
jected petitioner's  appeal  and  adopted  as  its  own  the  examiner's  findings  and 
decision,  including  the  order  to  cease  and  desist. 

Thereafter,  petitioner  filed  in  the  court  of  appeals  a  timely  petition  for  review 
of  the  Commission's  order  (Apdx.  49a-52a).  Therein  petitioner  for  the  first  time 
contended  that  the  terms  of  the  Commission's  order  were  erroneous,  asserting  in 
paragraph  6  C  that  "the  order  of  the  Commisson  is  too  broad  because  it  is 
couched  in  the  general  language  of  said  statute  and  not  in  conformance  of  said 
alleged  specific  violations"  (Apdx.  52a).  The  petitioner,  however,  did  not  state 
in  what  way  the  order  was  considered  to  be  too  broad,  nor  did  it  suggest  that 
the  order  should  be  modified  in  any  specific  manner;  its  contention  was  that 
because  of  excessive  breadth  and  for  other  reasons  the  order  was  "erroneous 
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and  unlawful  and  should  be  set  aside"  (par.  8;  Apdx.  52a),  and  that  the  Commis- 
sion's findings  did  not,  even  if  true,  "justify  or  \yarrant  the  issuance  of  said 
order  or  any  order"  (par.  9 ;  Apdx.  52.).  Nor  did  the  relief  prayed  include  modifi- 
cation ;  petitioner  asked  only  that  the  court  "enter  a  decree  (a)  setting  aside  the 
order  *  *  *,  (b)  that  the  Commission's  complaint  be  dismissed  and  (c)  that 
such  other  and  further  orders  and  decrees  be  made  as  to  the  Court  may  seem 
just  and  proper"  (Apdx.  52a). 

However,  in  its  brief  filed  in  the  review  proceeding,  in  addition  to  repeating 
its  contentions  that  it  had  not  violated  the  statute  (pp-  27-38)  and  that  because 
its  use  of  the  sign  had  stopped  before  the  complaint  was  issued  the  order  should 
be  entirely  set  a.side  (pp.  22-26),  petitioner  introduced  for  the  first  time  the  con- 
tention that  the  Commission's  order  "should  be  modified  and  limited  to  the  spe- 
cific practice  held  to  be  a  statutory  violation"  (pp.  8-22).  But  although  petitioner 
argued  at  length  the  general  proposition  that  the  order  should  be  modified  and 
limited,  it  did  not  explain  the  nature  of  the  modification  or  limitation  it  desired 
except  in  the  most  general  terms,  i.e.,  "the  specific  practice  held  to  be  a  statutory 
violation"  (p.  8),  "the  business  practice  at  issue  herein"  and  "the  facts 
at  issue"  (p.  0),  "  the  facts  which  are  the  subject  of  the  complaint  herein"  (p. 
11),  "the  particular  offense  or  those  like  or  related  thereto"  (p.  14),  "the 
facts  at  issue"  (p.  22),  and  "the  specific  type  of  practice  alleged  to  be  a  violation 
in  the  complaint  herein"  (p.  38). 

In  its  answering  brief  the  Commission  pointed  out  that  petitioner  had  failed  to 
raise  any  issue  before  the  Commission  as  to  the  terms  of  the  order,  despite  ample 
opportunity  to  do  so.  The  Commission  argued  that  the  court  therefore  should  not 
entertain  the  issue  (pp.  38-40),  but  that  in  any  event  the  order  was  entirely 
proper  and  should  be  affirmed  (pp.  40-42). 

In  its  reply  brief  petitioner  was  no  more  specific  in  its  criticism  of  the  order 
or  in  its  request  for  modification,  contending  only  that  the  order  should  be 
limited  to  "the  specific  practice  which  is  the  subject  of  the  complaint  as  well  as 
related  practices  'in  a  slightly  altered  garb'"  (p.  7),  to  "the  specific  practice 
involved  herein"  (p.  11),  or  to  "the  specific  type  of  practice  alleged  to  be  a  viola- 
tion in  the  complaint  herein"  (p.  12).  This  was  still  the  situation  when  the  case 
was  submitted,  for  no  explanation  of  petitioner's  desires  was  given  in  oral  argu- 
ment, although  the  lack  of  such  explanation  was  urged  by  Commission  counsel 
as  resulting  in  the  presentation  of  a  merely  abstract  question  and  as  preventing 
evaluation  of  the  appropriateness  of  any  particular  change  in  the  order. 

The  court  held  that  the  facts  set  out  in  the  Commission's  findings  were  sup- 
ported by  the  evidence,  and  that  petitioner  had  violated  the  Act.  Strangely  the 
court  stated  that  petitioner's  four  and  one-half  year  series  of  discriminatory 
monthly  payments  under  two  slightly  different  arrangements  constituted  only 
a  "single  violation,"  and,  despite  recognition  of  facts  showing  petitioner's  aware- 
ness of  the  illegality  of  its  actions  and  its  purpose  of  evasion  of  the  law  and 
concealment  of  its  violations  (pp.  2272-73),  said  that  the  record  did  not  show 
"fiagrant  or  extensive  violations"  (p.  2277).  The  court  rejected  su7)  silentio  peti- 
tioner's c'ontention  that  its  cessation  of  the  violations  before  the  complaint  had 
been  issued  required  the  order  to  be  set  aside  entirely,  but  held  that  the  order 
"should  be  limited  to  the  particular  practice  found  to  violate  the  statute."  How- 
ever, that  ruling  was  as  abstract  as  petitioner's  argument  had  been,  for  it  did 
not  give  any  indication  of  what  it  considered  the  "particular  practice"  to  be,  or 
explain  what  practices,  if  any,  it  believed  the  existing  order  improperly  pro- 
hibited, or  prescribe  any  particular  type  of  modification  or  limitation.  The  court 
did  not  remand  the  case  to  the  Commission  for  determination  of  the  issues  which 
would  be  presented  in  drafting  a  new  administrative  order  conformable  to  the 
court's  imprecise  pronouncement.  Instead  it  stated  that  it  would  enter  an  order 
"in  conformity  with  this  opinion,"  pursuant  to  its  Rule  13(1),  which  it  stated 
required  the  Commission  to  submit  first  a  proposed  decree  "in  conformity  with 
the  opinion"  and  allowed  petitioner,  if  it  disagreed,  thereafter  to  suhmit  its  pro- 
posed decree. 

Being  informed  only  in  the  most  general  way  as  to  the  court's  desires,  and 
having  no  information  as  to  the  nature  of  the  limitation  which  petitioner  wanted 
and  apparently  had  won,  the  Commission  submitted  a  proposed  decree  containing 
an  order  to  cease  and  desist  which  would  have  prohibited  discriminatory  pay- 
ments for  advertising  or  promotional  display  services  only,  omitting  the  original 
order's  additional  prohibition  again.st  such  payments  for  "other  sei*vices  or  fa- 
cilities" not  involved  in  the  case.  That  order  would  have  been  applicable  whether 
such  payments  were  made  directly   ("to")    or  indirectly   ("for  the  benefit  of") 
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the  customer.  Tlie  Commission  submitted  its  proposed  decree  in  a  memorandum 
to  tlie  court,  in  order  to  place  in  the  record  its  objections  to  the  court's  transfer 
of  the  initial  litigation  of  the  terms  and  coverage  of  the  administrative  order 
from  the  administrative  proceeding  to  the  summary  decree-settlement  stage  of 
the  review. 

Petitioner  thereafter  submitted  a  proposed  decree  containing  an  order  which 
also  would  have  prohibited  both  direct  or  indirect  discriminatory  payments 
("whether  paid  directly  to  Swanee's  customer  or  to  another  person"')  but  would 
have  been  limited  to  occasions  involving  the  rental  of  an  advertising  sign  leased 
and  controlled  by  the  customer.  Thus  as  a  result  of  the  court's  construction  of 
its  Rule  13(1)  the  Commission  first  learned  what  were  petitioner's  objections 
to  the  existing  order  and  its  alternative  proposals  only  after  all  opportunity  to 
comment  thereon  had  passed,  for  that  nile  provides  tliat  after  receiving  the  pe- 
titioner's proposed  decree  "the  court  will  thereupon  settle  and  enter  the  decree 
without  further  hearing  or  argument."  This  the  court  did. 

But  the  court  did  not  adopt  either  proposed  order :  it  narrowed  the  order  be- 
yond the  limitation  which  petitioner  had  requested.  Its  order  prohibits  discrim- 
inatory payments  only  when  they  are  made  to  "any  third  person  *  *  *  to  pro- 
vide benefits"  for  a  customer  of  petitioner,  leaving  petitioner  completely  free  to 
make  such  discriminatory  payments  directly  to  its  customers.  This  is  an  entii'ely 
new  order,  omitting  a  type  of  restraint  which  both  petitioner  and  the  Commission 
had  explicitly  asked  the  court  to  include,  and  limiting  the  order's  coverage  in  a 
way  not  sought  by  either,  never  even  mentioned  in  this  case,  and  not  suggested 
by  anything  in  any  reported  decision  cited  to  or  by  the  court. 

By  what  may  not  be  a  coincidence,  however,  the  order  imposed  by  the  court 
is  of  the  same  tyi^e  as  that  sought  by  The  Grand  Union  Company  in  a  different 
re\'iev.'  proceeding  pending  in  the  same  circuit  (The  Grand  Union  Companii  v. 
Federal  Trade  Commission,  2d  Cir.  No.  26553),  in  which  briefs  have  been  filed 
and  argument  is  to  be  heard  on  October  10,  1961.  The  petitioner  in  that  wholly 
separate  case  is  the  customer  to  which  Swanee  had  made  its  series  of  illegal  pay- 
ments, and  which  the  Commission  in  a  separate  administrative  proceeding  had 
held  to  have  violated  Section  5  of  the  Federal  Trade  Commission  Act  by  inducing 
and  receving  the  lienefit  of  the  discriminatory  payments  from  Swanee  and  other 
suppliers.  In  that  case  the  Commission's  order  prohibits  Grand  Union's  future 
inducement  and  receipt  of  discriminatory  payments  either  to  it  or  to  others  for 
its  benefit,  and  Grand  Union  is  contending  that  the  order  should  be  so  modified 
as  to  prohibit  only  its  inducement  and  receipt  of  the  benefit  of  discriminatory 
payments  to  third  parties,  and  to  eliminate  the  prohibition  of  its  inducement  and 
receipt  of  discriminatory  payments  directly  from  its  customers. 

By  thus  modifying  the  Commission's  order  so  that  it  will  include  a  loophole 
which  neither  the  petitioner  nor  the  Commission  had  sought,  the  court  not  only 
has  denied  i>etitioner  the  relief  it  asked,  it  has  used  petitioner's  prayer  for  relief 
as  a  pretext  to  carve  Grand  Union's  proposed  loophole  into  the  order  applicable 
to  this  one  of  Grand  Union's  suppliers,  thereby  leaving  that  supplier  exposed, 
in  a  way  which  petitioner's  proposed  decree  strongly  suggests  that  it  did  not 
care  to  be  exposed,  to  future  demands  from  Grand  Union  or  others  that  it 
commit  for  them  further  violations  of  the  Act,  either  hy  open  and  direct  payments 
or  by  some  new  subterfuge  not  dependent  upon  the  participation  of  third  parties. 

We  believe  that,  even  if  the  issue  had  been  properly  before  the  court  and  the 
Commission's  order  improper  in  scope  and  coverage,  the  court  clearly  erred  in 
formulating  the  terms  of  an  administrative  order,  in  ruling  that  its  summary 
decree-settlement  procedure  provided  an  appropriate  method  of  determining  tb- 
proper  remedy  to  be  applied  by  such  an  order,  and  in  using  the  jietitioner's 
prayer  for  one  type  of  modification  as  the  basis  for  imposing  upon  petitioner  and 
the  Commission  a  completely  new  substitute  order  which  neither  had  fought. 
In  doing  these  things  the  court  stepped  outside  its  function  and  authority  as  a 
reviewing  court — the  only  role  given  it  by  the  Congress — and  improperly  assumed 
one  of  the  fundamental  functions  of  the  administrative  agency.  "The  relation  of 
remedy  to  policy  is  peculiarly  a  matter  for  administrative  competence."  Carter 
Products  V.  Federal  Trade  Commission,  268  F.2d  461,  498  (9th  Cir.  1959),  cert, 
denied,  361  U.S.  8S4.  "A  reviewing  court  usurps  the  agency's  function  when  it 
sets  aside  the  administrative  determination  upon  a  ground  not  theretofore 
presented  and  deprives  the  Comm.ission  of  an  opportunity  to  consider  the  matter, 
make  its  ruling,  and  state  the  reason  for  its  action."  Unemploi/ment  Compensa- 
tion Commission  of  Alaska  v.  Aragon,  329  U.S.  143,  155  (1946).  Accord,  Federal 
Power  Commission  v.  Idaho  Power  Co.,  344  U.S.  17,  20  (1952)  ;  Federal  Com- 
munications  Commission  v.   Pottsville  Broadcasting  Co.,  309  U.S.  134,   141-45 
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(1940)  ;  Adams  v.  Mills,  286  U.S.  397,  416-17  (1932)  ;  Blair  v.  Ocsterlicn  Machine 
Co.,  27.J  U.S.  220.  225  (1927).  ('/.  Federal  Trade  Commission  v.  Morton  t<alt  Co.. 
334U.S.  37,  55  (194S). 

In  addition,  the  court  also  clearly  was  in  error  in  its  decision  that  the  issue 
of  the  scope  of  the  order  was  one  that  it  could  and  should  entertain  in  the 
circumstances  of  this  case.  The  court's  opinion  shows  that  it  reached  its  decision 
as  to  the  scope  of  the  order  on  the  basis  of  the  assumption  that  all  facts  not 
shown  by  the  record  were  in  petitioner's  favor.  It  said  (p.  2277)  "the  breadth 
of  the  order  issued  is  not  justified  by  the  facts,"  "there  must  be  some  relation 
between  the  facts  found  and  the  breadth  of  the  order,"  and  "nothing  in  the 
record  here  indicates  flagrant  or  extensive  violations  of  Section  2(d)  by  Swauee." 
Even  though  these  criticisms  are  incorrect  (as  we  shall  demonstrate  below), 
they  show  that  although  the  court  recognized  that  an  issue  as  to  the  scope  of  an 
administrative  order  must  be  decided  on  the  basis  of  all  relevant  facts,  it  failed 
to  appreciate  that  where,  as  here,  findings  with  respect  to  facts  relevant  to  a 
coutenton  "are  an  appropriate  if  not  indispensable  basis  for  judicial  review  of 
the  question  .sought  to  be  raised,"  Marshall  Field  &  Co.  v.  Xational  Labor  Rela- 
tions Board,  318  U.S.  253,  255-56  (1943),  and  the  lack  of  such  findings  is  at- 
tributable to  petitioner's  failure  to  raise  the  issue  in  time  to  permit  the  i-elevant 
evidence  to  be  developed  and  appropriate  findings  to  be  made,  the  I'eviewing  court 
should  not  assume  the  missing  facts  to  be  in  petitioner's  favor  and  decide  the 
matter  on  that  basis.  National  Labor  Relations  Board  v.  Chcneij  Lumber  Co.. 
327  U.S.  385,  389  (1946).  For  a  court  of  appeals  to  adopt  such  a  procedure  must 
either  permit  litigants  to  booby-trap  their  opponents  by  withholding  issues  until 
the  record  is  closed,  and  then  obtaining  decision  during  the  review  on  the  basis 
of  an  incomplete  and  one-sided  record,  or  require  them  in  every  case  to  take  the 
precaution  of  loading  the  record  with  all  available  evidence  relevant  to  every 
possible  issue,  whether  raised  or  not. 

To  avoid  those  equally  unacceptable  alternatives  the  Supreme  Court  has 
"recognized  in  more  than  a  few  decisions  *  *  *  and  Congress  has  recognized 
in  more  than  a  few  statutes  *  *  *  that  orderly  procedure  and  good  adminis- 
tration require  that  objections  to  the  proceedings  of  an  administrative  agency 
be  made  while  it  has  opportunity  for  correction  in  order  to  raise  issues  reviewable 
by  the  courts."  "Simple  fairness  to  those  who  are  engaged  in  the  tasks  of  admin- 
istration, and  to  litigants,  requires  as  a  general  rule  that  courts  should  not 
topple  over  decisions  unless  the  administrative  body  has  not  only  erred  but  has 
erred  against  objection  made  at  the  time  appropriate  under  its  practice."  United 
States  V.  Tucker  Truck  Lines,  344  U.S.  33,  36-37  (1952).  With  resi>ect  to  a 
question  similar  to  that  decided  by  the  court  in  this  case,  and  like  it  requiring 
decision  upon  an  expert  appreciation  of  market  factors,  the  Supreme  Court  has 
said  that  "if  the  question  has  not  been  raised  before  the  Conmiission  *  *  * 
a  reviewing  court  should  not  in  any  event  entertain  it."  Moog  Industries  v.  Fed- 
eral Trade  Commission,  355  U.S.  411,  414-14  (19.58)  Accord,  Barelaii  Home 
Products  V.  Federal  Trade  Commission,  241  F.  2d  451,  452  (D.C.  Cir.  1957),  cei-t. 
denied,  354  U.S.  942  (1957)  ;  DeGorter  v.  Federal  Trade  Commission,  244  F.  2d 
270,  272  (9th  Cir.  1957)  ;  Federal  Power  Commission  v.  Colorado  Interstate  Gas 
Co..  .348  U.S.  492,  499-501  (19.55) . 

The  court  of  appeals  relied  upon  the  fact  that  the  Supreme  Court,  in  Xational 
Labor  Relations  Board  v.  Express  Publishing  Co.,  312  U.S.  426  (1941),  decided 
eleven  years  before  Tucker  Truck  Lines,  supra,  had  "modified  an  NLRB  order 
notwithstanding  the  failure  of  the  party  affected  thereby  to  object."  For  several 
reasons,  however,  the  court's  action  in  that  case  was  not  authority  for  similar 
action  in  this  one.  First,  that  decision  was  not  rendered  in  a  review  proceeding, 
but  in  an  original  enforcement  action  brought  in  a  court  of  appeals  by  the  Board 
so  that  there  the  agency  carried  the  burden  of  demonstrating  to  the  court  that  the 
relief  it  prayed  was  shown  to  be  necessary  by  the  record  it  had  made  in  the  ad- 
ministrative proceeding.  Here,  however,  as  in  the  other  review  cases  cited  above, 
the  petitioner  rather  than  the  agency  was  the  proponent  in  the  court  action  for 
relief  from  the  agency's  order,  and  therefore  had  the  burden  of  establishing  in  the 
court  its  right  to  relief  on  the  basis  of  the  record  made  before  the  agency.  Appli- 
cation here  of  the  same  principle  as  that  which  led  to  modification  in  Express 
Publishing  would  preclude  modification  here,  for  that  principle  was  simply  that  a 
litigant's  failure  to  carry  its  burden  must  result  in  the  denial  of  the  relief  it 
seeks,  and  here  it  is  petitioner,  rather  than  the  Commission,  which  had  the  bur- 
den and  failed  to  carry  it.  The  Supreme  Court's  consideration  of  the  is.sue  in 
Express  Publishing  and  similar  enforcement  cases,  even  if  still  authoritative 
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precedent,  thus  would  be  entirely  compatible  with  that  Court's  rulings  in  the  re- 
view cases  that  such  issues  are  not  open  upon  such  review  unless  raised  before 
the  agency. 

Furthermore,  in  the  Express  PuMisliing  case  the  opinion  discloses  no  objection 
by  the  agency  to  the  court's  consideration  of  the  issue,  whereas  here  and  in  the 
review  cases  we  have  cited  such  objection  was  made.  The  absence  of  such  objec- 
tion in  Express  Publishing  appears  to  have  been  crucial,  for  in  its  subsequent 
decision  in  National  Labor  Relations  Board  v.  Cheney  Lumber  Co.,  327  U.S.  385 
(1046)  in  which  the  agency  did  object  to  consideration  the  Court  noted  the  exist- 
ence of  a  statutory  command  apparently  overlooked  in  Express  Publishing  (Sec- 
tion 10(e)  of  the  National  Labor  Relations  Act),  that  in  an  enforcement  proceed- 
ing '"no  ol)jection  that  has  not  been  urged  before  the  Board,  its  member,  agent  or 
agency,  shall  be  considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such 
objection  siiall  be  excused  because  of  extraordinary  circumstances,"  and  declined 
to  entertain  the  issue.  It  limited  Express  Publishing  by  stating  (327  U.S.  at  387) 
that  in  that  decision  it  had  "merely  held  that  whether  such  an  inclusive  pro- 
vision [as  the  challenged  portion  of  the  order]  is  justified  in  a  particular  case 
depends  upon  the  circumstances  of  the  particular  case  before  the  Board."  It 
ruled  (327  U.S.  at  387-88)  that  where  "no  objection  was  raised  by  the  Company 
until  after  the  Board  sought  judicial  enforcement  of  its  order"  the  "objection 
came  too  late,"  and  (327  U.S.  at  3S9)  that  "justification  of  such  an  order,  which 
necessarily  involves  consideration  of  the  facts  which  are  the  foundation  of  the 
order,  is  not  open  for  review  by  a  court  if  no  prior  objection  has  been  urged 
before  the  case  gets  into  court  and  there  is  a  total  want  of  extraordinary  circum- 
stances to  excuse  'the  failure  or  neglect  to  urge  such  objection,'  "  because  "Con- 
gress desired  that  all  controversies  of  fact,  and  the  allowable  inferences  from  the 
facts,  be  thrashed  out  certainly  in  the  first  instance,  before  the  Board."  The 
court  concluded  that  "it  was  therefore  not  within  the  power  of  the  court  below 
to  make  the  deletion  it  made."  Accord,  Marshall  Field  and  Co.  v.  National  Labor 
Relations  Board,  318  U.S.  253,  256  (1943). 

The  Cheney  decision  makes  clear  that  the  action  of  the  Supreme  Court  in 
Express  Publishing  is  not  precedent  for  similar  action  even  in  National  Labor 
Relations  Act  enforcement  proceedings.  Other  cases,  .such  as  those  we  have 
cited,  demonstrate  that  it  also  is  not  precedent  in  other  enforcement  or  in  any 
review  cases.  Perhaps  the  most  definitive,  because  based  upon  the  Administra- 
tive Procedure  Act  and  therefore  applicable  to  all  review  and  enforcement 
proceedings  (APA  Sec.  10(b),  60  Stat.  243;  5  U.S.C.  1011(b) ),  is  Federal  Power 
■Commission  v.  Colorado  Interstate  Gas  Co.,  348  U.S.  492  (1955).  In  that  review 
proceeding  the  court,  in  addition  to  relying  upon  a  review-limiting  provision 
of  the  Natural  Gas  Act,  pointed  out  that  section  10(e)  of  the  APA  (60  Stat. 
243;  15  U.S.C.  1011(e))  allows  reviewing  courts  to  decide  relevant  questions 
only  "where  presented",  and  held  (348  U.S.  500)  that  where  the  question  had 
not  been  raised  before  the  agency,  it  was  not  "presented"  on  review,  within  the 
meaning  of  that  Act.  In  reaching  that  construction  it  relied  upon  the  following 
excerpt  from  the  report  of  the  Senate  Committee  upon  the  bill  which  became 
The  Administrative  Procedure  Act  (S.  Doc.  248,  79th  Cong.,  2d  Sess.  289,  n.  21)  : 

"A  party  cannot  wilfully  fail  to  exhaust  his  administrative  remedies  and  then, 
after  the  agency  action  has  become  operative,  either  secure  a  suspension  of  the 
agency  action  by  a  helated  appeal  to  the  agency,  or  resort  to  court  without  having 
given  the  agency  an  opportunity  to  determine  the  questions  raised.  If  he  so  fails 
he  is  precluded  from  judicial  review  by  the  application  of  the  time-honored 
doctrine  of  exhaustion  of  administrative  remedies  *  *  *." 

The  1941  Express  Publishing  decision,  therefore,  to  the  extent  that  it  might 
have  stood  for  the  proposition  that  the  courts  might  entertain  new  issues  upon 
review,  must  be  regarded  as  legislatively  overruled  by  the  enactment  in  1946 
of  the  Administrative  Procedure  Act. 

The  court's  invocation  in  its  opinion  (p.  2278)  of  "proper  judicial  adminis- 
tration" as  authority  for  modifying  the  order  (p.  2278)  is  entirely  inappropriate 
since  "judicial  administration,"  wliich  is  the  court's  conduct  of  the  proceedings 
before  it,  is  no  .source  of  authority  for  the  exercise  of  any  control  over  the 
content  of  decisions,  judgments,  or  orders  under  review,  even  of  inferior  courts. 
See  In  re  MacNeil  Brothers  Co.,  259  F.  2d  386,  387  (1st  Cir.  1958)  ;  Wootcn  v. 
Bomar,  266  F.  2d  27,  28  (6th  Cir.  1959)  ;  Lewis  v.  United  Gas  Pipe  Une  Co., 
194  F.  2d  1005,  1006  (5th  Cir.  1952),  cert,  denied,  343  U.S.  974.  A  reviewing  court 
•can  have  no  more  authority  over  the  Commission's  actions  than  it  has  over 
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those  of  district  courts,  since  review  proceedings  are  "appellate  and  revisory 
merely,  and  not  an  exercise  of  original  jurisdiction  by  the  court  itself."  Fvdcral 
Trade  Commission  v.  Eastman  Kodak  Co.,  27i  U.S.  619,  624  (1927).  The  review- 
ing power  does  not  include  authority  to  assume  and  perform  essentially  admin- 
istrative functions,  Federal  Communications  Commission  v.  Pottsvillc  Broad- 
casting Co.,  309  U.S.  134, 141  (1940). 

The  court  attempted  to  escape  the  rule  requiring  exhaustion  of  remedies  before 
the  agency,  by  commenting  that  "Swanee  did  object  to  the  order,  however,  in  its 
petition  to  review,  and  at  the  time  this  was  filed,  the  Commission  could  have 
modified  its  order  if  it  had  so  wished"  (p.  2278).  But  the  established  rule,  as 
stated  in  the  case  cited  by  the  court  ( United  States  v.  Tucker  Truck  Lines,  344 
U.S.  33  (1952) ),  actually  is  that  the  objection  must  be  made  to  the  agency,  rather 
than  merely  ahout  it  in  some  other  forum,  and  must  be  made  "at  the  time  appro- 
priate under  the  [agency's]  practice"  (344  U.S.  at  37).  A  pleading  in  a  court  of 
appeals  is  not  addressed  to  the  agency  and  is  not  a  part  of  the  already-completed 
administrative  proceeding  under  review.  The  fact  that  an  agency  may  learn, 
after  it  has  issued  an  order  and  while  it  has  power  to  modify  it,  that  the  respond- 
ent is  so  dissatisfied  with  it  as  to  petition  a  court  of  appeals  to  set  it  aside  does 
not  relieve  the  reviewing  court  of  the  necessity  of  following  the  exhaustion  rule. 
That  rule  is  not,  as  the  court  seems  to  believe,  based  upon  a  requirement  of  notice 
to  the  agency  while  it  still  has  power  to  modify,  but  rather  upon  the  necessity  of 
conducting  the  initial  litigation  of  such  matters  before  the  administrative  body 
created  and  equipped  to  handle  them,  rather  than  in  the  reviewing  court. 

Furthermore,  as  we  have  pointed  out  above,  the  petition  to  review  filed  in  the 
court  of  appeals  contained  no  contention  that  the  order  should  be  modified ;  it 
prayed  only  that  the  order  be  set  aside.  It  was  not  until  after  the  Commission  no 
longer  had  the  power  to  modify  the  order  that  it  learned,  from  petitioner's  brief 
in  the  review  proceeding,  that  petitioner  had  decided  that  it  wanted  the  order 
modified.  Even  then  the  Commission  had  insufficient  knowledge  of  what  modifica- 
tion petitioner  wanted  to  enable  it  to  accede  to  petitioner's  wishes  had  it  desired 
to  do  so,  for  it  was  not  until  petitioner  filed  its  proposed  decree  that  it  first  re- 
vealed what  was  behind  its  abstract  argument.  That  this  was  too  late  to  be  of 
any  use  in  the  case  is  shown  by  the  fact  that  the  court  disregarded  petitioner's 
proposal  and  composed  its  own  substitute  order,  thereby  revealing  its  previous 
misapprehension  of  petitioner's  wishes.  To  present  occasion  for  agency  action, 
objections  to  an  order  must  be  sufficiently  specific  to  bring  into  focus  the  precise 
nature  of  the  alleged  error  and  the  relief  sought.  Cf.  Marshall  Field  d-  Co.  v. 
Xational  Lahor  Relations  Board.  318  U.S.  2.53.  2.5.o  (1943).  The  petition  to  review 
did  not  meet  this  standard,  so  that  even  if  that  petition  is  to  be  regarded  as  other- 
wise satisfying  the  exhaustion-of-remedies  rule,  it  still  would  not  constitute 
grounds  for  the  reviewing  court  to  entertain  the  issue. 

We  think  it  clear  from  the  above  that  tbe  court  committed  serious  error  by 
entertaining  petitioner's  abstract  arguments  about  the  scope  of  the  order,  but 
we  also  think  it  clear  that  even  if  the  issue  were  properly  before  the  court  for 
decision,  the  court  erred  both  in  its  resolution  of  that  question  and  in  its  emis- 
sion from  the  substitute  order  of  any  prohibition  of  open  and  direct  discrimina- 
tory payments  by  petitioner  to  petitioner's  customers.  Although  in  its  opinion 
the  court  paid  lip-service  to  the  rule  that  Commission  orders  are  valid  if  their 
prohibitions  bear  a  reasonable  relation  to  the  past  violations,  it  disregarded  both 
the  facts  of  this  case  which  show  that  the  order  met  that  test,  and  the  many 
decisions  of  the  Supreme  Court,  and  even  of  the  same  court  of  appeals,  holding 
that  similar  and  even  broader  orders  were  valid  in  cases  presenting  factual 
circumstances  not  significantly  different  from  those  of  this  case. 

The  court  held  (p.  2277)  that  "the  breadth  of  the  order  issued  is  not  justified 
by  the  facts."  It  recognized  that  "administrative  agencies  have  wide  discretion 
in  framing  their  orders  and  are  empowered  to  enjoin  other  related  unlawful  acts 
which  may  occur  in  the  future,"  but  then  implied  that  in  this  case  there  was  no 
suflicient  "relation  between  the  facts  found  and  the  breadth  of  the  order."  In 
support  of  that  position  it  stated  that  "nothing  in  the  record  here  indicates 
flagrant  or  extensive  violations  of  Section  2(d)  by  Swanee;  the  single  violation 
occurred  in  an  uncertain  area  of  the  law  and  was  discontinued  before  the  com- 
plaint was  filed."  But  the  court  had  just  affirmed  the  Commission's  findings 
that  Swanee  had  engaged  in  a  four-year  series  of  monthly  payments  pursuant 
to  contracts  annually  renewed,  that  Swanee  knew  it  was  conferring  benefits  upon 
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Grand  Union,  and  that  (p.  2275)  deletion  of  references  to  tlie  customer  in  one 
renewal,  shortly  after  pettioner  "had  complained  of  pressures  from  its  other 
customers,"  supports  the  view  that  "Swanee  was  not  totally  unaware  of  the 
legal  significance  of  the  arrangement."  If  these  affirmed  facts  do  not  establish 
"flagrant  and  extensive  violations  of  Section  2(d)  by  Swanee,"  the  court  must 
mean  that  a  series  of  violations,  no  matter  how  long  continued,  is  not  "ex- 
tensive" and,  no  matter  how  obvious  and  intentional,  is  not  "flagrant"  unless  no 
attempt  whatever  is  made  to  conceal  it.  Furthermore,  the  court  does  not  explain 
why  it  evidently  believes  that  a  surreptitious  violator  may  not  be  placed  under 
as  comprehensive  an  order  as  may  a  "flagrant"  violator,  and  no  logical  reason 
therefor  is  apparent  to  us.  Permissible  breadth  might  be  related  to  demonstrated 
purpose  to  evade  the  law.  but  subterfuge  and  attempted  concealment  surely  show 
such  a  purpose  as  clearly,  if  not  more  so,  as  do  open  and  obvious  violations. 

The  court  further  stated  that  "the  order  is  not  even  limited  to  related  activities 
but  enjoins  Swanee  from  violating  Section  2(d)  in  the  very  words  of  the  statute." 
Both  of  these  assertions  are  incorrect.  The  illegal  activity  found  by  the  Com- 
mission and  affirmed  by  the  court  was  petitioner's  practice  of  making  dis- 
criminatory payments  for  the  benefit  of  one  customer  in  return  for  advertising 
and  promotional  services  and  facilities  rendered  to  petitioner  by  that  customer. 
The  order  forbade  that,  and  went  further  only  to  f(irbid  the  making  of  such  pay- 
ments directly  to  the  customers :  it  cannot  reasonbly  be  .said  that  the  making  of 
such  payments  directly  is  not  related  to  the  making  of  them  indirectly — that  is, 
to  others  for  the  benefit  of  the  customers.  Indeed,  this  case  itself  demonstrates 
the  relationship,  for  it  shows  an  attempt  to  avoid  the  obviousness  of  illegality 
attendant  upon  direct  payments,  by  making  them  indirectly  and  covertly. 

The  facts  of  this  case,  in  which  petitioner's  customer  had  leased  the  entire 
sign  and  had  complete  use  and  occupancy  of  it  (opinion,  pp.  2272.  2275-76),  anrl 
the  sign's  owner  operated  it  for  the  customer's  benefit  and  profit  as  well  as  its 
own,  also  demonstrate  the  fallacy  of  trying  to  distinguish  between  payments 
"to"  and  payments"  for  the  benefit  of"  the  customer  for  purposes  of  classifying 
a  violation  as  exclusively  one  type  or  the  other,  and  so  limiting  the  order.  Under 
the  established  facts  it  would  be  equally  valid  to  describe  Grand  Union  as  tlie 
lessee-proprietor  of  the  sign,  Douglas  Leigh  as  Grand  Union's  sign-operating  and 
managing  agent,  and  the  payments  by  petitioner  therefor  as  made  to  Grand 
Union  through  its  agent,  rather  than  to  a  "third  party"  for  Grand  Union's 
benefit.  When  two  such  equally  valid  descriptions  may  be  made  of  a  single  set 
of  transactions,  equally  illegal  whichever  view  is  taken,  then  it  is  sheer  sophistry 
to  adopt  one  view  to  the  exclusion  of  the  other,  as  the  court  has  done,  for  the 
purpose  of  deleting  the  prohibition  of  the  other  from  the  order. 

Furthermore,  since  Section  2(d),  unlike  such  broad  statutory  provisions  as 
Section  5(a)  (1)  of  the  Federal  Trade  Commission  Act  and  Section  8(1)  of  the 
National  Labor  Relations  Act  (involved  in  Express  Publishing)  prohibits  only 
one  practice,  which  can  occur  in  only  two  immaterially  different  forms  (indirect 
or  direct),  it  is  a  practical  impossibility  to  find  any  action  which  would  constitute 
a  violation  of  the  subsection  without  being  indistinguishable  except  in  inconse- 
quential detail  from  every  other  practice  which  also  would  violate  it.  P.  Loril- 
lard  Company  v.  Federal  Trade  Commission,  267  F.2d  439,  445  (3d  Cir.  1959) .  cert, 
denied.  361  X^.S.  923.  In  that  case  the  court  affirmed  an  order  substantially  identi- 
cal to  the  Swanee  order,  holding  that  because  the  subsection  is  so  narrow  that 
orders  framed  in  its  language  "would  be  well  within  the  permissible  ambit  of 
the  Conuuissions  di-scretion."  That  decision  is  in  direct  and  unreconcilable  con- 
flict with  the  one  in  this  case. 

This  ca.'^e  also  is  in  clear  conflict  with  applicable  decision  of  the  Supreme 
Court.  As  the  Third  Circuit  noted  in  Lorillard.  the  Supreme  Court  had  approved 
an  even  broader  order  challenged  in  Federal  Trade  Commission  v.  Ruhcroid  Co.. 
343  U.S.  470,  473  (1952).  In  that  case  (more  recent  than  Express  PuhUshlng) 
the  Supreme  Court  upheld  a  challenged  Commission  order,  issued  upon  findings 
that  Ruberoid  had  violated  snb.section  (a)  of  the  same  Section  2  of  the  Clayton 
Act  by  granting  discriminatory  price  differentials  of  5%  or  more  between  its 
customers.  The  Commission  order  prohibited  future  discriminations  "by  sell- 
ing such  products  of  like  grade  and  quality  to  any  purchaser  at  prices  lower  than 
those  gr.-mted  other  purchasers  who  in  fact  compete  with  the  favored  purchaser 
in  the  resale  or  distribution  of  such  products"  (343  U.S.  at  472).  That  order  thus 
effectively  prohilnti'd  all  future  violations  of  the  broader  subsection  (a),  and  its 
affirmance  by  the  Supreme  Court  shows  that  it  is  not,  as  the  court  implied,  im- 
proper to  issue  an  order  as  broad  as  the  statutory  provision  violated. 
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Despite  the  court's  citation  of  the  earlier  Express  Publishing  case  in  support 
of  its  contrary  views  (p.  2278),  that  decision  is  not  contra  to  Rtiheroid  and 
does  not  support  the  court.  In  Express  Fiihlishing  the  Board  had  found  that  the 
employer  had  violated  subsections  (1)  and  (5)  of  Section  8  of  the  National  Labor 
Relations  Act  (49  Stat.  452.  453)  by  refusing  to  bargain  and  by  interfering  with 
bargaining  negotiations  (312  U.S.  at  429).  Subsection  (5)  declared  it  unlawful 
for  an  employer  to  refuse  to  bargain  collectively  with  the  representatives  of  his 
employees.  Subsection  (1)  prohibited  interference  with  employees'  exercise  of 
any  of  the  several  rights  enumerated  in  Section  7  of  the  Act  ("to  self -or- 
ganization, to  form,  join,  or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  o^^  n  choosing,  and  to  engage  in  concerted  activi- 
ties, for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protection" 
(49  Stat.  452) ).  The  Board's  order  not  only  directed  the  employer  to  bargain  and 
to  cease  and  desist  from  its  refusal  to  do  so,  but  also  in  a  separate  paragraph 
directed  it  to  cease  and  desist  from  "in  any  manner  interfering  with,  restraining, 
or  coercing  its  employees  in  the  exercise  of  their  rights  [reciting  all  of  them]  as 
guaranteed  in  Section  T  of  the  Act." 

The  Supreme  Court  upheld  the  portion  of  the  Board's  order  directing  re- 
spondent to  cease  and  desist  from  "refusing  to  bargain  collectively"  (the  entire 
subsection  (5)  requirement  (312  U.S.  at  432)),  and  disapproved  "in  the  cir- 
cumstances of  [that]  case"  only  the  Board's  position  that  because  a  violation  of 
subsection  (5)  was  also  a  violation  of  subsection  (1),  and  subsection  (1)  pro- 
tected all  the  different  rights  guaranteed  by  Section  7,  proof  of  a  violation  of 
subsection  (5)  allowed  an  order  explicitly  prohibiting  the  employer  from  any 
interference  with  each  of  the  several  Section  7  rights  (312  U.S.  at  432-33). 

It  was  as  though  the  Commission  had  in  this  case  not  only  prohibited  all 
future  violations  of  subsection  (d)  of  Section  2  of  the  Clayton  Act,  but  in  addi- 
tion, because  such  violations  are  also  violations  of  Section  5(a)  (1)  of  the  Fed- 
eral Trade  Commission  Act  (as  are  violations  of  the  other  subsections  of  Section 
2  oi"  the  Clayton  Act),  prohibited  Swanee  from  engaging  in  the  "unfair  methods 
of  competition  in  commerce,  and  unfair  or  deceptive  acts  or  practices  in  com- 
merce" made  unlawful  by  Section  5,  or  from  violating  subsections  (a),  (c),  (e), 
and  (f )  of  Section  2.  Only  if  the  Commission  had  done  this  would  its  order  have 
corresponded  to  the  portion  of  the  Express  Publishing  order  held  to  be  improper. 
As  it  is,  the  order  here  corresponds  to  the  portion  of  the  Express  Puhlishing 
order  which  was  upheld. 

In  Express  Publishing,  furthermore,  the  Supreme  Court  explicitl.v  limited  its 
holding  to  such  situations,  saying  (312  U.S.  at  437),  "we  hold  only  that  the 
National  Labor  Relations  Act  does  not  give  the  Board  authority  *  *  *  to  enjoin 
vit>lations  of  all  the  provisions  of  the  statute  merely  because  the  violation  of  one 
has  been  found"  (emphasis  supplied).  Nothing  in  that  decision  even  suggests 
disapproval  of  a  prohibition  of  all  violations  of  a  single  statutory  provision  vio- 
lated, and  such  a  prohibition  was  explicitly  affirmed  (312  U.S.  at  432).  Express 
Publishing  is  thus  authority  in  support  of  the  Commission's  order,  rather  than 
against  it,  as  are  Ruberoid,  supra;  Jacob  Siegcl  Co.  v.  Federal  Trade  Commis- 
sion, 327  U.S.  608,  611  (1946)  ;  Federal  Trade  Commission  v.  National  Lead  Co., 
352  U.S.  419,  428-29  (1957)  ;  Federal  Trade  Commission  v.  Mandel  Brothers,  Inc., 
359  U.S.  385,  392  (1959)  :  Blooa  Industries,  Inc.  v.  Federal  Trade  Commission, 
238  F.2d  43,  52-53  (8th  Cir.  1950),  aff'd,  355  U.S.  411  (1958).  The  c<mrfs  ruling 
thus  is  in  conflict  with  those  plainly  applicable  decisions.  It  is  also,  strangely 
enough,  in  conflict  with  two  of  the  same  court's  own  prior  decisions,  Consumer 
S:ales  Corp.  v.  Federal  Trade  Commission,  198  F.2d  404,  408  (2d  Cir.  1952),  cert, 
denied,  344  U.S.  912  (1953),  and  Hoving  Corp.  v.  Federal  Trade  Commission,  29(J 
F.2d  803,  806  (2d  Cir.  1961). 

As  additional  misconceived  authority  for  its  action,  the  court  said  that  "the 
order  as  written  is  so  broad  that  under  the  new  eirforcement  provisions  of  the 
Clayton  Act  (15  U.S.C.  §21),  the  duty  of  enforcing  the  prohibitions  of  Section 
2(d)  as  to  Swanee  is  shifted  from  the  Commission  to  the  federal  courts,  which 
may  in  the  future  be  forced  to  decide  the  very  issue  that  Congress  has  entrusted 
the  Commission  to  determine,"  citing  Federal  Trade  Commission  v.  Morton  Salt 
Co.,  334  U.S.  37  (1948).  This  statement  is  replete  with  errors.  In  the  first  place, 
the  new  provisions  of  the  Clayton  Act  merely  adopted  for  that  statute  the  same 
type  of  dual  enforcement  methods  already  applicable  to  Federal  Trade  Commis- 
sion Act  orders,  so  that  while  violators  of  enforced  orders  may  still  be  punished 
in  criminal  contempt  actions  u  courts  of  appeals,  violators  of  such  orders  and 
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unreTiewed  orders  otherwise  final  now  may  be  subject  to  civil  penalty  actions  in 
district  courts.  In  Morton  Salt  the  Supreme  Court  had  commented  about  the  dif- 
ficulty of  a  court  of  apppeals  deciding  an  issue  of  injury  to  competition  in  a 
criminal  contempt  case  (see  334  U.S.  at  54)  ;  no  such  difficulty  arises  in  civil 
penalty  trials  in  district  courts,  and  then,  as  now,  Clayton  Act  cases  with  all 
their  i-^sues  could  be  tried  originally  in  district  courts.  Since  the  amendment 
makes  it  no  longer  necessary  for  every  violation  of  a  Commission  Clayton  Act 
order  to  be  established  and  punished  in  a  contempt  trial  in  a  court  of  appeals,  but 
permits  that  burden  to  be  carried  in  a  civil  suit  in  a  district  court,  the  amendment 
removes,  rather  than  introduces,  the  diflieulty  of  trial  as  any  reason  for  narrow- 
ing Commission  orders. 

Furthermore,  the  amendment  merely  conforms  Clayton  Act  enforcement  meth- 
ods to  those  already  in  use  to  enforce  orders  Issued  under  the  Federal  Trade 
Commission  Act,  so  that  if  the  permissible  breadth  of  Commission  orders 
dejjended  upon  such  methods  it  would  now  be  the  same  under  both  statutes.  But 
even  before  that  amendment  the  Supreme  Court,  in  its  leading  decision  concern- 
ing Clayton  Act  orders,  quoted  from,  relied  upon,  and  applied  the  identical  stand- 
ard it  had  applied  in  its  leading  decision  upon  the  proper  breadth  of  Federal 
Trade  Commission  Act  orders.  The  Clayton  Act  decision  was  Biihcroid,  343  U.S. 
at  472 ;  the  prior  Federal  Trade  Commission  Act  case  was  Jacob  Siegel,  327  U.S. 
at  611.  Subsequently,  in  another  Federal  Trade  Commission  Act  case.  National 
Lead,  352  U.S.  at  428-29,  it  cited  and  applied  the  rule  of  the  prior  two  decisions. 
The  interreliance  of  these  decisions  shows  that  the  change  in  Clayton  Act  enforce- 
ment methods  provided  no  cause  for  change  in  the  standards  applicable  to  Clayton 
Act  orders. 

Nor  are  the  issues  in  this  case,  which  the  court  held  the  Commission's  order 
would  shift  to  the  district  court  in  a  penalty  suit,  of  the  character  of  those  which 
disturbed  the  Court  in  Morton  Salt.  The  order  in  that  case,  after  a  clau.se  pro- 
hibiting certain  price  discriminations,  provided  that  "this  shall  not  prevent  price 
differences  of  less  than  five  cents  per  case  which  do  not  tend  to  lessen,  injure,  or 
destroy  competition  among  such  wholesalers"  (344  U.S.  at  53).  Morton  Salt's 
objection  was  to  the  "which  do  not,"  etc.,  qualification,  and  it  was  on  the  grounds 
that  (1)  the  Commission  cannot  prohibit  a  differential  unless  it  is  illegal,  (2)  it 
is  not  illegal  unless  it  has  such  an  effect,  (3)  the  Commission  had  not  found  that 
price  differences  of  less  than  five  cents  per  ease  had  such  an  effect,  (4)  therefore 
there  was  no  factual  basis  for  that  part  of  the  order  (.334  U.S.  at  53-54).  The 
Court  did  not  rule  that  courts  could  not  decide  such  issues,  but  held  only  that 
the  challenged  portion  of  the  order  was  not  supported  by  appropriate  findings, 
which  the  Court  could  not  supply.  It  said    (344  U.S.  at  54)  : 

"The  effective  administration  of  the  Act,  insofar  as  the  Act  entrusts  adminis- 
tration to  the  Commission,  would  be  greatly  impaired  if.  without  compelling 
reasons  not  here  present,  the  Commission's  cease-and-desist  orders  did  not  more 
than  shift  to  the  court  in  subsequent  contempt  proceedings  for  their  violation  the 
very  fact  questions  of  injury  to  competition,  etc.,  which  the  Act  requires  the  Com- 
mission to  determine  as  the  basis  for  its  order.  The  enforcement  responsibility  of 
the  courts,  once  a  Commission  order  has  become  final  either  by  lapse  of  time  or 
by  court  approval  *  *  *,  is  to  adjudicate  questions  of  fact  which  support  that 
valid  order." 

What  the  Court  obviously  was  discussing  was  not  the  nature  of  issues  which 
courts  may  entertain,  but  the  time  and  place  for  determining  whether  something 
prohibited  by  a  Commission  order  is  illegal  and  therefore  properly  to  be  pro- 
hibited by  that  order:  its  decision  was  that  the  determination  had  to  be  made 
before  the  order  issued  rather  than  after,  and  is  only  an  application  of  the  famil- 
iar rule  that  if  the  Commission  wishes  to  prohibit  a  practice  it  must  first  find 
that  that  practice  is  illegal.  The  Court  was  not  suggesting  tliat  it  would  be  im- 
proper for  the  Commission  to  prohibit  illegal  practices  because  to  do  so  would 
require  the  courts  in  subsequent  enforcement  proceedings  to  determine  issues 
identical  to  those  which  the  Commission  must  decide  in  its  proceedings,  as  the 
court  of  appeals  in  this  case  incorrectly  has  assumed.  In  this  case  the  court  has 
recognized  that  the  Commission's  order  prohibits  only  what  is  illegal  for  it  said 
(p.  2278)  that  the  order  "enjoins  Swanee  from  violating  Section  2(d)  in  the 
very  words  of  the  .statute."  Thus,  the  Commission's  order  does  not  contain  the 
deficiency  implicit  in  the  order  in  Morton  Salt,  and  that  decision  provides  no 
authority  for  modifying  the  Commission's  order  in  this  ca.se. 

The  court  of  appeals'  misconstruction  of  Morton  Salt  is  at  variance  with  the 
Supreme  Court's  decision  in  Ruhcroid,  which  clearly  shows  that  there  is  no  rule 
that  Commission  orders  must  be  so  drafted  as  to  avoid  the  necessity  for  an 
enforcing  court,  in  order  to  determine  whether  the  order  has  been  violated,  to 


379 

decide  the  same  issues  which  would  be  presented  by  an  original  charge  of  a 
violation  of  the  statute.  In  that  case  the  Court  not  only  athrmed  a  Commission 
order  as  broad  in  its  coverage  as  the  statute  (343  U.S.  at  472),  but  also  explicitly 
held  that  statutory  defenses  omitted  from  the  terms  of  the  order  "are  necessarily 
implicit  in  every  order  issued  under  the  authority  of  the  Act,  just  as  if  the  order 
set  them  out  in  extcnsio"  (343  U.S.  at  476) . 

Tile  Supreme  Court  thus,  instead  of  viewing  as  improper  the  practice  of  con- 
forming the  breadth  and  terms  of  the  order  to  those  of  the  statute  (which  the 
court  of  appeals  criticized  in  this  case),  regarded  it  not  only  as  proper  but  as  so 
necessary  that  it  would  be  I'egarded  as  done  even  though  the  Commission  had 
not  done  so.  The  reason,  of  course,  is  clear;  variance  between  order  and  statute 
would  deprive  both  petitioner  and  any  enforcing  court  of  the  l)enefit  of  the  gloss 
of  legi-siative  history  and  court  and  Commission  construction  which  surrounds  the 
statutory  language  and  helps  to  elucidate  its  meaning. 

The  court  in  a  footnote  ( p.  2277 ) ,  referred  to  a  House  Report  on  the  amending 
statute.  Public  Law  8(>-107,  as  authority  for  holding  that  the  order's  breadth 
was  excessive.  But  the  report  quoted  has  nothing  to  do  with  the  breadth  of  Com- 
mission orders ;  only  v\ath  their  clarity  of  expression.  The  court  quoted  a  state- 
ment in  that  report  to  the  effect  that  the  Commission  should  "make  a  continuous 
effort  to  issue  orders  that  are  as  definitive  as  possible,"  and  that  deficiencies  in 
his  regard  may  be  corrected  by  judicial  review.  The  court  obviously  has  errone- 
ously regarded  the  word  "definitive"  as  meaning  "limited"  or  "narrow,"  whereas 
it  means  serving  to  decide  or  settle  something  finally,"  "determinative."  "con- 
clusive." "serving  to  define  or  specify  precisely,"  "clearly  defined ;  exact."  See 
Webster's  New  International  Dictionary.  The  report  shows,  in  the  first  sentence 
of  the  paragraph  from  which  the  court  quoted,  that  the  Committee  was  not  guilty 
of  the  court's  semantic  error,  but  was  using  the  word  in  its  correct  meaning,  for 
the  suiiject  under  discus-sion  was  stated  to  be  "an  asserted  vagueness  and  uncer- 
tainty in  the  provisions"  of  Commission  orders.  H.R.  Rep.  530,  86th  Cong.,  1st 
Sess. ;  11  U.S.  Cong,  and  Ad.  News  advance  sheets,  2030.  2033  (1959). 

Finaliy,  we  think  it  is  clear  that  the  substitute  order  imposed  by  the  court  is 
inadequate  to  insure  protection  of  the  public  interest ;  it  does  not  even  purport  to 
prevent  repetition  by  petitioner  of  violations  of  the  subsection  indistinguishable 
in  all  save  immaterial  details  from  the  series  of  violations  shown  by  this  case. 

In  Express  PiihlisJiing  the  Court  said  that  "to  justify  an  order  restraining  othel 
violations  it  must  appear  that  they  bear  some  resemblance  to  that  which  the 
employer  has  committed  or  that  danger  of  their  commission  in  the  future  is  to  be 
anticipated  from  the  course  of  his  conduct  in  the  past"  (312  U.S.  at  437).  There- 
fore, even  if  the  court  were  to  correct  in  its  view  in  this  case  that  the  Commis- 
sion's order,  prohibiting  direct  as  well  as  indirect  payments,  was  a  prohibition 
against  two  different  kinds  of  violations  rather  than  one,  it  still  would  be 
proper,  for  the  making  of  discriminatory  payments  directly  to  the  customer 
clearly  bears  a  resemblance  to  the  making  of  them  to  another  for  the  customer's 
benefit.  It  is  fairly  to  be  anticipated  that  one  who  makes  consciously  concealed 
indirect  discriminatory  payments  may  make  such  payments  directly  if  left 
free  to  do  so.  In  Express  Publishing  the  Court  held  that  "an  appropriate  order 
in  the  circumstances  of  the  present  case  would  go  no  further  than  to  restrain 
respondent  from  any  refusal  to  bargain  and  from  any  further  acts  in  any  man- 
ner interfering  with  the  Guild's  efforts  to  negotiate"  (312  U.S.  at  438;  emphasis 
supplied),  and  included  in  the  order  as  modified  by  it  a  prohibition  against  the 
employer's  "iw-  any  manner  interfering  with  the  efforts  of  the  Guild  to  bargain 
collectively  .  .  ."  (312  U.S.  at  439;  emphasis  supplied).  The  Court's  ruling  and 
action  in  Express  Puhlishing  completely  supports  the  Commission's  view  that 
a  proper  order  in  this  case  must,  as  the  Commission's  order  in  effect  did.  pro- 
hibit Swanee  from  in  any  manner  conferring  upon  its  customers  the  benefits  of 
discriminatory  payments,  and  that  the  court  of  appeals'  substitute  order  is  in- 
adequate because  it  leaves  Swanee  free  to  do  so  by  paying  such  benefits  directly 
to  the  customer. 

It  is  requested  that  a  petition  for  a  writ  of  certiorari  to  the  United  States 
Court  of  Api^eals  for  the  Second  Circuit  be  fded  in  the  Supreme  Court  of  the 
United  States.  There  are  transmitted  herewith  copies  of  the  pertinent  briefs,  the 
appendix  (printed  by  petitioner),  the  opinion  of  the  court  of  appeals,  the  memo- 
randum from  the  Commission  to  the  court  transmitting  the  Commission's  pro- 
posed decree,  petitioner's  proposed  decree,  and  the  decree  entered  by  the  court 
of  appeals. 

By  direction  of  the  Commission, 

Paul  Rand  Dixon, 

Chairman. 
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December  22, 1961. 
Re  Swanee  Paper  Company  v.  Federal  Trade  Commission,  2d  Cir.  No.  26311, 

FTC  Docket  6927. 
Hon.  Archibald  Cox. 
Solicitor  General,  Department  of  Justice, 
Washington,  D.C. 

Dear  Mr.  Solicitor  General  :  Tlie  Commis.sion  has  received  and  studied  your 
letter  of  December  19,  1961,  stating  your  conclu.sion  that  no  petition  for  certiorari 
should  be  filed  in  this  case,  and  explaining  your  thinking  about  it.  This  letter 
is  to  request  that  you  reconsider  that  conclusion. 

The  views  expressed  in  your  letter  relate  only  to  the  scope  of  the  Commission's 
order,  which  in  our  view  is  of  least  importance  of  the  several  errors  of  the  court 
of  appeals.  It  appears  that  you  have  not  given  consideration  to  the  aspects 
of  the  decision  which  tlie  Commission  regards  as  of  importance  transcending 
this  case  and  all  other  issues  involved  in  it :  that  of  the  propriety  of  the  court 
of  appeals  entertaining  and  deciding,  on  the  record  before  it,  any  issue  as  to 
the  proper  scope  of  the  Commission's  order. 

As  we  pointed  out  in  our  letter  of  October  4.  1961,  requesting  that  you  file  a 
petition,  the  order  to  cease  and  desist  was  entered  by  the  hearing  examiner 
at  the  conclusion  of  the  hearings  before  him.  Swanee  appealed  the  examiner's 
decision  to  the  Commission  but  made  no  contest  whatever  as  to  the  proprietary 
of  the  scope  or  terms  of  that  order.  The  Commission  adopted  the  examiner's 
decision  and  order ;  no  further  submissions  of  any  kind  were  made  to  the  Com- 
mission by  Swanee  and  Swanee's  petition  for  review  filed  in  the  court  of  appeals 
contained  no  prayer  for  modification  of  the  Commission's  order  despite  one 
sentence  criticizing  it  as  excessively  broad  in  .scope.  The  Commission  objected 
in  the  court  of  appeals  to  that  court's  consideration  of  the  issue.  The  court  of 
appeals  niled.  however,  that  it  could  entertain  and  decide  the  issue  because 
Swanee  had  objected  to  the  scope  of  the  order  in  the  petition  to  review,  and  it 
decided  that  issue  by  assuming  inter  alia  that  the  absence  from  the  record  of  any 
evidence  of  other  violations  by  Swanee  established  that  there  had  been  none. 

As  we  pointed  out  in  our  prior  latter,  if  that  ruling  is  correct,  the  doctrine 
that  exhaustion  of  administrative  remedies  is  a  prerequisite  to  raising  an  issue 
on  review  has  been  abandoned.  If  that  ruling  is  allowing  to  stand,  it  will  mean 
that  any  issue  stated  for  the  first  time  in  a  petition  to  review  may  be  entertained 
by  the  court  and  decided  upon  the  existing  record,  with  presumptions  as  to  miss- 
ing evidence  indulged  against  the  agency  and  in  favor  of  the  petitioner  whose 
failure  to  raise  the  issue  at  the  proper  time  caused  the  absence  of  the  evidence. 

The  consequences  of  .such  a  rule,  if  allowed  to  stand,  is  that  the  Commission 
and  other  agencies  will  have  to  crowd  all  of  their  litigated  records  with  all  evi- 
dence available  on  all  possible  issues,  whether  raised  before  them  or  not,  or  face 
the  possibility  of  reversal  of  their  decisions  or  modification  of  their  orders  by 
the  courts  of  appeals.  This  is  an  impossible  burden.  To  attempt  to  carry  it 
would  aggravate  serious  the  already  mountainous  problem  of  handling  the  big 
antitrust  cases,  as  well  as  increase  materially  the  total  workload  involved  in  the 
large  number  of  smaller  cases.  The  Commission  and  other  agencies  are  already 
subject  to  much  criticism  for  the  amount  of  evidence  which  they  introduce  into 
their  records  and  the  length  of  time  taken  to  litigate  their  cases.  The  proper  rule, 
which  should  be  protected  by  the  filing  of  a  petition  in  this  case,  is  that  matters 
not  contested  before  the  agency  should  not  be  made  the  subject  of  superfluous 
evidence  and  that  records  should  not  be  burdened  with  evidence  which  pertains  to 
issues  not  raised  or  which  is  merely  cumulative. 

In  the  Swanee  case,  for  example,  in  the  posture  it  had  before  the  Commission, 
evidence  that  Swanee  had  committed  other  and  similar  violations  of  Section 
2(d)  of  the  Clayton  Act  would  have  been  merely  cumulative  and  properly 
objectionable  by  Swanee  had  it  been  offered  by  counsel  supporting  the  complaint. 
Had  Swanee  sought  before  the  Commission  an  order  of  the  type  entered  by  the 
court,  forbidding  only  violations  committed  indirectly  through  third  parties,  and 
not  forbidding  any  violations  involving  payments  by  Swanee  directly  to  its  cus- 
tomers, it  would  have  been  possible  for  counsel  in  support  of  the  complaint  to 
present  evidence  tending  to  show  that,  on  at  least  one  other  occasion,  Swiinee 
made  a  direct  discriminatory  payment  to  another  customer,  and  this  would 
have  precluded  the  contention  Swanee  made  to  the  court  of  appeals,  which  the 
court  accepted  as  true,  that  the  violations  revealed  by  the  record  were  its  only 
ones. 
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The  Commission  disagrees  witli  your  expressed  views  that  it  is  wrong  for 
it  to  issue  broad  orders  as  tlie  usual  tiling  in  cases  before  it  where  there  is 
no  contest  as  to  the  breadth  of  those  orders.  That  view  overlooks  the  fact  that, 
unlilve  a  court  deciding  private  litigation,  the  Commission  acts  to  protect  the 
public  interest  and  therefore  should  in  every  case  issue  orders  giving  as  much 
protection  as  is  broadly  necessary  to  the  public,  and  should  issue  orders  nar- 
rowed from  such  full  scope  only  when  lesser  protection  is  shown  to  be  ade- 
quate by  special  considerations  raised  in  particular  cases.  Where  an  examiner, 
as  in  tills  case,  enters  an  order  designed  to  give  adequate  protection  to  the 
public,  and  the  respondent  makes  no  objection  to  its  scope,  the  Commission 
would  be  derelict  in  its  statutory  duty  to  protect  the  public  interest  if  it  were 
to  modify  that  order  to  make  it  less  effective.  It  is,  in  short,  the  respondent's 
burden  of  raising  as  an  issue  before  the  Commission  a  contention  that  the  order 
against  it  is  excessive  or  need  not  be  fully  protective  of  the  public  interest ; 
it  is  not  the  Commission's  burden  to  make  a  showing  of  need  for  full  protec- 
tion when  there  is  no  contest.  To  impose  the  burden  in  reverse  would  enlarge 
records,  prolong  litigation,  and  cause  unnecessary  expense  to  respondents.  We 
believe  that  the  proper  rule  is  the  same  as  that  announced  by  tlie  Supreme 
Court  in  Labor  Board  v.  Ochoa  Fertilizer  Corp.,  December  18,  1961,  30  L.W. 
4090,  4091,  with  respect  to  consent  explicitly  given  by  respondents,  that  "it 
relieves  the    [agency]    of  the  necessity   of  making  a  supporting  record." 

Nor  does  the  Commission  agree  with  your  letter's  criticism  of  it  for  not 
explaining  in  its  opinions  its  reasons  for  issuing  full-coverage  orders  in  this 
and  other  cases  where  no  such  issue  is  raised,  for  that  criticism  overlooks 
the  fact  that  the  lack  of  discussion  in  this  case  was  occasioned  by  Swanee's 
acquiescence  in  that  order,  wlien  appealing  the  examiner's  decision  to  the  Com- 
mission. Where  no  issue  as  to  the  scope  of  the  ordier  is  presented,  no  explana- 
tion of  its  terms  is  required  and  to  include  an  explanation  would  be  super- 
fluous. Contrary  to  your  stated  impression,  it  is  the  Commission's  practice  to 
explain  its  decisions  on  this  and  other  matters  involved  in  cases  before  it  when- 
ever occasion  therefor  is  presented  by  the  submission  of  issues  to  it. 

The  Commission  does  not  agree  with  your  views  that  filing  a  petition  in 
Sivanec  would  lessen  the  chances  of  victory  in  Broch,  and  that  such  a  possible 
result  provides  reason  for  acquiescing  in  the  Stvanee  decision.  It  is  our  view  that, 
since  both  cases  are  reviews  of  Commission  decisions,  the  question  of  whether 
such  a  risk  is  to  be  assumed  is  one  for  the  Commission,  and  the  Commission  is 
willing  to  assume  it.  It  is  further  our  view  that  the  errors  committed  in  the 
Sn-ance  decision,  in  which  the  court  relied  upon  Broch,  make  it  such  an  example 
of  the  consequences  of  the  error  sub  jndice  in  Broch  that  the  filing  of  a  petition 
in  Swance  would  strengthen  i-ather  than  weaken  the  chances  of  success  in  Broch. 
Finally,  on  this  point,  it  is  our  view  that  whether  the  filing  of  a  petition  in 
Swance  would  lessen  the  chances  of  success  in  Broch  is  not  a  valid  consideration 
upon  which  to  base  a  decision  as  to  whether  the  Sicanee  petition  should  be  filed. 
We  believe  that  decision  should  be  based  upon  the  considerations  that  the 
court's  rulings  are  clearly  wrong,  that  they  are  upon  matters  of  gi-eat  importance 
to  the  Commission  (and,  we  believe,  to  other  agencies),  and  that  they  are  not 
presented  to  the  Supreme  Court  by  the  Broch  case  and  cannot  be  expected  to  be 
decided  in  that  case  no  matter  which  way  it  is  decided. 

There  is  a  point  valid  for  consideration,  however,  as  to  the  effect  which  a  failure 
to  file  a  petition  in  Swanee  probably  would  have  upon  a  different  Commission  case 
now  undergoing  review.  As  we  pointed  out  in  our  eai'lier  letter,  the  Sicancc  case 
involved  one  supplier  of  the  Grand  Union  Company.  The  Commission  proceeded 
against  Grand  Union  for  its  inducement  of  those  and  other  violations,  and  held 
that  Grand  Union  had  violated  Section  5  of  the  Federal  Trade  Commission  Act 
and  issued  an  order  to  cease  and  desist.  That  order  was  also  appealed  to  the 
Second  Circuit  and  has  there  been  briefed  and  argued.  One  of  the  issues  in  that 
case  is  whether  or  not  the  court  should  modify  the  Commission's  order  in  the 
same  manner  as  it  modified  the  Swance  order.  The  modification  in  Sivancc  was 
taken  by  the  court  from  the  Grand  Union  briefs  inasmuch  as  neither  Swance 
nor  the  Commission  had  suggested  to  the  court  in  the  Sivancc  case  that  that 
order  be  modified  in  the  fashion  the  court  chose  to  do.  If  the  Commission  now 
acquiesces  in  the  modification  made  by  the  court  in  Swanee.  the  panel  of  that 
court  which  has  the  Grand  Union  matter  «?/?>  jndice  (and  which  includes  two 
of  the  same  judges  who  sat  in  Sioanee),  inevitably  will  regard  that  acquiescence 
as  an  acknowledgement  of  the  propriety  of  what  Grand  Union  seeks  in  its  case. 
Failure  to  file  a  petition  in  Swanee  probably  will  result  in  the  loss  of  the  Grand 
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Union  case  in  the  court  of  appeals.  In  that  event,  the  Commission  is  unable  to 
see  how  certiorari  could  be  justified  in  Grand  Union  if  it  is  not  now  asked  in 
Sicanee. 

For  these  reasons,  the  Commission  believes  that  the  issues  in  Swanee  which 
you  apparently  have  not  considered  make  imperative  the  filing  of  a  petition  for 
certiorari,  and  therefore  repeat  its  request  that  a  petition  be  filed. 

By  direction  of  the  Commission,  Commissioner  Elman  not  concurring. 

Paul  Rand  Dixon, 

Chairman. 


SUN  OIL  CO. 


3.  Sun  Oil  Co.  v.  F.T.C.,  294  F.2(i  465  (5th  Cir,  1961),  rev'd,  371  U.S.  505  (1962). 
(a)   Court  Action:  Order  set  aside. 
(&)    Commission  Action: 

1.  On  October  5, 1961  approved  letter  to  Solicitor  General  requesting  him  to 
file  petition  for  certiorari.  Vote:  5-0,  Mr.  Elman  requesting  that  statement  be 
added  to  letter. 

2.  On  November  13,  1962  Mr.  Friedman  of  Solicitor  General's  oflSce  author- 
ized to  state  in  argument  before  Supreme  Court  that  Commission  would 
entertain  application  for  modification  of  order  at  circuit  court  level.  Vote: 
5-0. 

3.  On  November  15,  1962  accepted  consent  settlement.  Vote:  5-0. 


MEETING  OF  THE  FEDERAL  TRADE  COMMISSION 

October  5,  1961. 

(1)   Sun  Oil  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  17658 
(Docket  6641— Sun   Oil   Company) 

Memorandum  of  September  29.  1961,  from  the  General  Counsel  transmitting 
draft  of  letter  to  the  Solicitor  General  requesting  that  he  seek  from  the  Supreme 
Court  a  writ  of  certiorari  to  the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  for  the  purpose  of  obtaining  review  of  the  latter  court's  opinion  and 
judgment  of  July  24,  1961,  setting  aside  the  order  in  Docket  6641. 

By  memorandum  of  October  4,  1961,  to  Mr.  Maclntyre,  Mr.  Elman  requested 
that  the  statement  indicated  be  added  to  the  letter  to  the  Solicitor  General. 


NOVEMBEE   13,    1962. 

Sun  Oil  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  17658 
(Docket  6641— Sun  Oil  Company) 

At  his  request,  Francis  G.  Mayer,  Chief  of  the  Division  of  Discriminatory 
Practices,  Bureau  of  Restraint  of  Trade,  appeared  before  the  Commission  and 
presented  to  it  the  request  of  Daniel  Friedman,  Assistant  to  the  Solicitor  Gen- 
eral, Department  of  .Justice,  in  connection  with  the  argument  before  the  Supreme 
Court  in  the  above  matter,  that  he  advise  the  Court  that  the  Commission  would 
accept  a  modification  of  the  scope  of  the  order  in  the  event  the  question  is 
raised  by  the  Court. 

After  discussion,  at  the  suggestion  of  Mr.  Elman,  Mr.  Mayer  was  instructed 
to  advise  Mr.  Friedman  that  if  he  feels  that  the  instructions  are  inadequate, 
he  is  authorized  to  say  that  the  Commission  is  aware  of  the  problem  that  is 
presented  by  possible  conflict  of  the  scope  of  the  order  in  this  case  and  the 
American  Oil  case,  and  if  the  Commission's  order  should  be  enforced,  the 
Commission  would  entertain  an  application  for  modification  at  the  circuit 
court  level. 

Mr.  Mayer  was  excused. 


November  15,  1962. 

(1)  Federal  Trade  Commissi07i  v.  Sun  Oil  Company  Sup.  Ct,  No.  56 
(Docket  6641— Sun  Oil  Company) 

Mr.  Dixon  (1)  presented  letter  of  November  14,  1962,  from  Archibald  Cox, 
Solicitor  General,  Department  of  Justice,  with  reference  to  information  fur- 
nished the  Department  pursuant  to  the  1961,  was  waived  in  this  case;  (2)  the 
initial  decision  of  the  hearing  examiner,  accepting  the  consent  agreement  exe- 
cuted by  the  parties,  was  adopted  as  the  decision  of  the  Commission;  and  (3) 
order  to  that  effect  was  approved  and  referred  to  the  Secretary  for  issuance 
and  service  upon  the  parties. 

(383) 
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October  4,  1961. 
Re  Sun  Oil  Compaxy  v.  Federal  Trade  Commission,  5th  Cir.  No.  17658 — F.T.C. 

Docket  6641. 
Hon.  Archibald  Cox, 
Solicitor  General,  Department  of  Justice,  Washington,  D.C. 

Bear  :Mr.  Solicitor  General:  On  July  24,  1061,  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  its  opinion  and  judgTuent  in  this  matter 
.setting  aside  an  order  of  the  Federal  Trade  Commission.  The  Court  held  that 
the  good  faith  meeting  of  competition  proviso  of  Section  2{b)  of  the  amended 
Clayton  Act  was  available  to  a  seller  as  a  defense  to  a  charge  of  violation  of 
Section  2(a),  where  the  price  discrimination  was  granted  for  the  purpose  of 
enabling  the  seller's  customer  to  meet  the  competition  of  a  competing  retailer. 
Expressed  differently,  the  Court  held  that  where  a  seller  discriminates  in  price, 
with  resulting  injury  to  other  cu.stomers  of  the  seller  oompeting  with  the 
favored  customer,  the  seller  can  do  so  with  impunity  if  the  lower  price  was 
granted  to  enable  one  of  its  customers  to  meet  the  competition  of  the  custom- 
er's competitor. 

The  Fifth  Circuit  thus  has  decided  an  important  question  of  federal  law 
which  has  not  been,  but  should  be,  settled  by  the  Supreme  Court.  The  effect 
of  the  decision  will  be  to  hamper  the  Commission  in  its  administration  of  the 
Clayton  Act.  We  therefore  request  that  a  petition  for  a  writ  of  certiorari  be 
filed  in  the  Supreme  Court.  The  reasons  for  this  request  are  set  forth  in  detail 
below. 

The  case  arose  under  Section  2(a)  of  the  Clayton  Act,  as  amended  by  the 
Robinson-Patman  Act  (49  Stat.  1526,  15  U.S.C.  13(a)  )  and  Section  5  of  the  Fed- 
eral Trade  Commission  Act  (38  Stat.  719  as  amended  by  52  Stat.  Ill,  15  U.S.C. 
45).  Section  2(a)  of  the  amended  Clayton  Act  prohibits  any  person  engaged  in 
commerce  from  discriminating  in  price  between  different  purchasers  of  com- 
modities of  like  grade  and  quality  "where  the  effect  of  such  discrimination  may 
be  substantially  to  lessen  competition,  or  tend  to  create  a  monopoly  in  any 
line  of  commerce,  or  to  injure,  destroy,  or  prevent  competition  with  any  person 
who  either  grants  or  knowingly  receives  the  benefit  of  such  discrimination,  or 
with  customers  of  either  of  them.  ..."  Section  5  of  the  Federal  Trade  Com- 
mission Act  declares  unlawful  '•unfair  methods  of  competition  in  commerce,  and 
unfair  or  deceptive  acts  or  practices  in  commerce.  .  .  ." 

The  basic  facts  are  not  in  dispute.  Sun  Oil  Company,  a  New  Jersey  corpora- 
tion, is  engaged  in  the  refining,  sale  and  distribution  of  gasoline  in  commerce 
in  various  states  of  the  United  States,  including  the  city  of  Jacksonville.  Florida, 
and  adjacent  territories.  In  1955,  Sun  marketed  its  branded  gasoline  (Sunoco)  to 
38  retail  dealers  in  Duval  County,  Florida,  which  includes  the  city  of  Jackson- 
ville. These  dealers  were  independent  retailers  who  operated  service  stations, 
selling  Sun's  branded  gasoline  and  oil  products  exclusively.  One  of  these  inde- 
pendent retailers  was  Gilbert  V.  McLean,  who  operated  a  Sun  filling  station 
at  the  intersection  of  19th  and  Pearl  Streets  in  Jacksonville.  In  June.  1955, 
Super  Test  Oil  Company  opened  a  competing  station  at  the  same  intersec- 
tion, diagonally  acro.ss  the  street  from  McLean's  station.  Super  Test  gasoline 
is  a  so-called  "non-major"  or  "independent"  brand  of  gasoline,  as  compared  with 
the  so-called  "major"  or  "name"  brands  of  gasoline,  such  as  Sun's  brand. 

During  most  of  the  period  between  June  and  December,  1955,  the  Super  Test 
Station  priced  its  regular  gasoline  (as  opposed  to  its  pi-emium  gasoline)  at  26.9 
cents  per  gallon  while  McLean  priced  Sun's  regular  (and  then  only)  brand  of 
gasoline  at  28.9  cents  per  gallon.  These  prices  were  the  prevailing  prices  in  the 
Jacksonville  area  for  gasoline  sold  under  a  major  supplier's  brand  and  for  gaso- 
line sold  under  a  non-major  supplier's  brand.  On  several  occasions  (generally 
on  week-ends)  beginning  in  August,  the  Super  Test  station  cut  its  prices  to  as 
low  as  21.9  cents  per  gallon.  McLean's  gasoline  sales  declined  on  each  of  these 
occasions.  McLean  complained  to  Sun  about  the  Super  Test  pricing  policy,  but 
no  action  was  taken  until  late  in  December.  During  December,  McLean  was 
informed  by  a  representative  of  Sun  that  if  the  Super  Test  station  reduced  its 
price  again,  Sun  would  try  to  do  something  about  it.  After  these  sporadic  price 
reductions,  the  Super  Test  station  always  re-established  the  customary  2-cent 
price  differential  between  its  gasoline  and  that  of  Sun. 

On  December  27,  1955,  when  McLean  was  selling  his  gasoline  for  28.9  cents  per 
gallon,  the  Super  Test  station  dropped  its  price  from  26.9  cents  per  gallon  to  24.9 
cents  per  gallon.  On  the  same  day  Sun  gave  JNIcLean  a  price  allowance  or  dis- 
count of  1.7  cents  per  gallon,  and  McLean  dropped  his  retail  price  to  25.9  cents 
per  gallon.  The  new  retail  price  represented  a  reduction  in  McLean's  gross  margin 
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of  profit  of  1.3  cents  per  gallon,  tiie  difference  between  tlie  discount  and  the  3- 
cent  price  reduction  in  tlie  retail  price  of  bis  gasoline.  Sun  did  not  give  this  dis- 
count or  lower  price  to  any  of  its  otber  retail  dealers  in  the  Jacksonville  area. 
This  discrimination  in  price  between  McLean  and  Sun's  other  dealers  continued 
until  the  middle  of  February  195G,  when  a  price  war  broke  out  in  the  entire  area 
and  Sun  reduced  its  wholesale  or  tank-wagon  price  to  all  of  its  dealers  in  the 
area. 

McLean's  gasoline  sales  increased  substantially  during  the  period  in  which 
he  enjoyed  the  discriminatory  price  allowance  granted  by  Sun.  In  January 
1956,  the  first  full  month  in  which  McLean  received  the  discriminatory  lower 
price,  his  sales  skyrocketed  to  32,100  gallons.  His  sales,  on  a  daily  l)asis,  during 
February,  were  approximately  the  same  as  January.  This  large  sales  volimie 
was  in  contrast  to  his  average  sales  of  approximately  6,000  gallons  per  month 
prior  to  his  receipt  of  Sun's  discriminatory  price.  During  this  same  period,  the 
Super  Test  station  also  enjoyed  a  substantial  increase  in  sales. 

In  contrast  to  the  above  pcture  of  increasing  sales,  at  least  four  of  Sun's 
dealers  competing  with  INIcLean  in  the  same  territory  suffered  subst-smtial  losses. 
All  lost  customers,  and  not  one  recovered  its  sales  position  significantly  until 
Sun  cut  its  price  to  all  its  dealers  during  the  general  price  war.  The  examiner 
and  the  Commission  found  that  these  Sun  dealers  were  in  substantial  competition 
with  McLean  and  that  they  were  competitively  injured  by  the  discriminatory 
price  allowance  granted  to  McLean.'  The  examiner  and  the  Commission  also 
found  that  the  loss  of  customers  for  the  sale  of  gasoline  to  McLean  had  an  ad- 
verse effect  on  other  products  offered  by  the  competing  Sun  dealers,  such  as  oil, 
tires,  batteries  and  accessories. 

With  relation  to  the  existence  of  a  price-fixing  agreement,  the  record  discloses 
the  following  pertinent  facts.  McLean  complained  several  times  to  Sun  about  the 
adverse  effect  upon  his  sales  caused  by  the  lower  prices  of  the  Super  Test  station. 
He  made  it  clear  that  unless  Sun  gave  him  some  assistance,  he  would  be  forced 
out  of  business.  Sun's  oflacials  agreed  that  some  help  would  have  to  be  given 
McLean  if  the  Super  Test  station  continued  its  policy  of  sporadic  price  cuts. 
As  a  result  of  Super  Test's  price  cut  of  December  27,  Sun  informed  McLean  that 
he  would  be  given  a  price  allowance  if  he  lowered  his  retail  price  3  cents.  The 
examiner  found  that  "Harper  .  .  .  advised  McLean  that  he  would  be  given  a 
price  adjustment  of  1.7  cents  if  he  would  absorb  1.3  cents  himself  and  drop 
his  price  to  2.^.9." 

McLean's  retail  price  of  2S.9  was  the  prevailing  price  for  "major"  brands  of 
gasoline  in  the  Jacksonville  area.  At  this  price,  his  gross  margin  of  profit  was 
4.8  cents  per  gallon.  When  McLean's  price  dropped  3  cents  to  25.9,  his  absorption 
of  1.3  cents  of  the  reduction  reduced  his  gross  margin  of  profit  to  3.5  cents 
per  gallon.  This  was  in  strict  conformity  with  Sun's  established  policy. 

From  experience.  McLean  knew  that  he  could  successfully  compete  with  the 
Super  Test  station  as  long  as  his  higher  price  did  not  exceed  the  Super  Test 
price  by  more  than  2  cents  per  gallon.  Yet  the  competitive  price  established 
by  Sun  and  McLean  was  only  one  cent  above  Super  Test;  a  price  which,  the 
record  shows,  would  attract  patronage  from  Super  Test.  McLean  was  very 
much  dissatisfied  with  the  arrangement  with  Sun  because,  even  though  he  was 
selling  a  large  volume  of  gasoline,  he  was  working  hard  and  not  making  much 
profit.  In  spite  of  the  substantial  increase  in  sales  in  December  of  1955  and 
January  and  February  of  19.'56,  he  was  forced  to  give  up  his  business  about  the 
middle  of  February.  The  examiner  and  the  Commission  found  that  Sun  and 
McLean  entered  into  a  planned  common  course  of  action,  agreement,  combination 
or  understanding  to  fix  the  retail  price  at  which  McLean  sold  gasoline  at  the 
time  he  received  iiis  price  allowance  from  Sun. 

In  defense,  Sun  urged  that  there  was  no  agreement  with  relation  to  the 
retail  price  to  be  established  and  also  contended  that  it  was  within  the  Section 
2(b)  defense  of  the  statute  permitting  a  lower  price  when  made  in  good  faith  to 
meet  an  equally  low  price  of  a  competitor.^ 


1  The  record  contains  the  convincing  and  unique  evidence  of  a  competing  Sun  dealer, 
while  visiting  McLean's  station  to  complain  about  McLean's  lower  price,  helpius  ^ilcLeaii 
to  service  his  increase  in  trade  and  actually  pumping  gasoline  for  some  of  his  own  rpgular 
customers  who  told  him  that  they  were  buying  at  McLean's  station  because  of  the  lower 
price. 

2  The  proviso  is  as  follows  :  "Provided,  however,  That  nothing  herein  contained  shall  pre- 
vent a  seller  rebutting  the  prima  facie  case  thus  made  by  showing  that  his  lower  price  .  .  . 
to  any  purchaser  or  purchasers  was  made  in  good  faith  to  meet  an  equally  low  price  of  a 
competitor.   .  .  ."  15  U.S.C.  13(b). 
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The  hearing  examiner  and  the  Commission  held  that  the  defense  afforded 
by  the  Section  2(b)  proviso  was  not  available  to  Sim  and  that,  in  any  event, 
Sun  was  unable  to  establish  that  its  lower  price  constituted  a  good-faith  mcct'mo 
of  a  comi>etitor's  lower  price.  The  Commission,  therefore,  issued  its  order  to 
cease  and  desist. 

The  Court's  decision  setting  aside  the  Commission's  order  rests  on  the  grounds 
that  Sun's  discriminatory  and  injurious  price  to  McLean  was  excused  by  the 
Section  2(b)  proviso  and  that  the  record  does  not  contain  "substantial  evidence 
to  support  the  Commission's  finding  of  a  price-fixing  agreement"  (Slip  Op.  34). 
The  Court's  considered  '"the  Commission's  construction  of  the  Act  unnecessarily 
narrow,  unrealistic  in  terms  of  the  facts  of  life  in  marketing  gasoline,  and  incon- 
sistent with  the  purposes  of  the  Robinson-Patman  Act"  (Slip  Op.  10).  In  setting 
aside  the  order  the  Court  has  ignored  the  language  of  the  statute  (which  at 
least  in  this  instance  is  precise  and  unambiguous)  as  well  as  its  history  and  pur- 
pose, and  was  unable  to  support  its  conclusion  with  any  applicable  precedent. 

In  order  to  bring  Sun  within  the  literal  language  of  Section  2(b),  as  a  com- 
petitor of  Super  Test,  it  was  necessary  for  the  Court  to  adopt  a  theory  of  compe- 
tition which  ignored  the  status  of  McLean  as  an  independent  business  man  and 
which  recognized  him  only  as  a  conduit  between  the  supplier  and  the  motoring 
public  (Slip  Op.  23).  By  the  adoption  of  such  a  theory,  the  Court  has  effectively 
reduced  the  protection  afforded  by  the  Robinson-Patman  amendment  to  a  mere 
platitude,  and  Section  2(a),  for  all  intents  and  purposes,  will  no  longer  protect 
competing  buyers  from  their  discriminating  sellers  in  any  industry  whose  sys- 
tem of  distribution  would  permit  the  Court  to  ignore  the  independent  competi- 
tive status  of  the  buyer. 

The  Price  Discrimination  and  Section  2('b) 

The  examiner  and  the  Commission  specifically  found  that  Sun's  price  dis- 
crimination caused  actual  competitive  injury  to  at  least  four  other  Sun  dealers 
paying  a  higher  tank-wagon  price  than  McLean.  It  is  significant  that  these 
findings  were  not  challenged  before  the  Court  and  that  Sun  bottomed  its  appeal 
upon  the  contention  that  its  price  discrimination,  otherwise  unlawful,  was  ex- 
cused by  the  proviso  of  Section  2(b).  Even  though  this  was  conceded  by  Sun, 
in  that  it  was  not  raised  upon  its  appeal,  the  Court  apparently  failed  to  appreci- 
ate the  exact  situation  in  which  the  defense  was  being  urged.  Indeed,  the  Court 
was  reluctant  to  admit  that  the  "diversion  of  business"  suffered  by  the  compet- 
ing Sun  dealers  v.-as  "substantial"  (Slip  Op.  1(>-17).  Upon  the  premi.se  of 
recognizing  that  "[n]ational  policy  favors  consumers  in  the  competitive  process" 
the  Court  stated  that,  "regardless  of  some  injury  to  certain  Sun  dealers,  Super 
Test's  price-cutting  and  Sun's  response  of  making  an  allowance  to  McLean  ben- 
efitted consumers  and  the  competitive  process  in  at  least  two  ways :  by  promot- 
ing competition  at  the  retail  level  and  by  providing  an  opportunity  for  a  major 
to  'break  away  from  a  uniform  pricing  system  characteristic  of  an  oligopolistic 
industry  such  as  the  oil  industry"  (emphasis  ours;  Slip  Op.  17-18). 

The  proviso  to  Section  2(b)  unambiguously  limits  the  good-faith  defense  to  a 
seller  who  endeavors  to  meet  its  own  competition.  This  was  admitted  by  Sun, 
and  accepted  by  the  Court.  The  Section  2(b)  defense  operates  to  excuse  a  price 
discrimination  otherwise  unlawful.  The  possibilities  for  evasion  inherent  in  a 
statutory  excuse  for  conduct  sought  to  be  prohibited  had  become  all  too  evident 
during  the  enforcement  of  the  original  Clayton  Act.  The  good-faith  meeting 
of  competition  excuse  rendered  Section  2  of  the  Act  virtually  unenforceable 
as  a  means  of  preventing  injurious  price  discriminations.  See  H.R.  Rep.  2951, 
74th  Cong.,  2d  Sess.  (1936).  In  1936,  when  Congress  was  considering  the  amend- 
ment of  the  Clayton  Act,  both  the  original  Patman  Bill  and  the  Robinson  Bill 
would  have  deleted  the  old  "good-faith"  proviso  without  providing  a  substitute.'^ 
Congress  clearly  recognized  that  an  unrestricted  good-faith  defense  would  frus- 


3  "The  weakness  of  Section  2  [of  the  old  Cl.nyton  Act]  lies  principally  in  the  fact 
that  ...  it  permits  discriminations  to  meet  competition,  and  thus  tends  to  substitute  tlie 
remedies  of  retaliation  for  those  of  law,  with  destructive  consequences  to  the  central  object 
of  the  bill.  Liberty  to  meet  competition  which  can  be  met  by  price  cuts  at  the  expense  of 
customers  elsewhere,  is  in  its  unma.sked  effect  the  liberty  to  destroy  competition  by  selling 
locally  below  cost,  a  weapon  pro.^ressively  the  more  destructive  in  the  liands  of  the  more 
powerful,  and  most  deadly  to  the  competitor  of  limited  resources,  whatever  his  merit  and 
efficiency.  While  the  bill  as  now  reported  closes  these  dangerous  loopholes,  it  leaves  the 
fields  of  competition  free  and  open  to  the  most  efficient,  and  thus  in  fact  protects  them  the 
more  securely  against  the  inundations  of  more  power  and  size"  (S.  Kep.  No.  1502,  74th 
Cong.,  2d  Sess.  4  (1936)). 
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trate  any  effort  to  prevent  price  discrimination  causing  injury  to  competition ; 
it  sought  to  obviate  just  such  an  eventuality.  H.R.  Rep.  22S7,  74th  Cong.,  2d  Sess. 
16  (1936).* 

A  primary  remedial  objective  of  the  amended  Clayton  Act  v^'as  to  suppress 
price  discrimination  between  customers  of  the  same  seller  not  supported  by  sound 
economical  differences  in  their  business  positions  or  in  the  cost  of  serving  them. 
PI.R.  Rep.  2951,  74th  Cong.,  2d  Sess.  (1936).  Since  the  Section  2(b)  proviso,  even 
as  it  is  restricted  by  the  Robinson-Patman  amendment,  excuses  in  some  circum- 
stances price  discrimination  which  causes  competitive  injury,  the  Commission 
and  the  courts  must  exercise  great  care  in  its  application,  lest  the  legislative 
purpose  be  thwarted.  The  Court,  in  accepting  Sun's  proffered  2(b)  defense,  has 
reverted  to  the  open  invitation  to  jnuce  discrimination  of  the  good-faith  proviso 
of  the  old  Clayton  Act.  Uniformly,  other  courts  have  refused  to  do  so.  The  con- 
sistent result  of  judicial  efforts  in  defining  the  availability  of  the  protection 
afforded  discriminators  has  been  to  establish  definite  limits  to  the  application  of 
the  proviso.^ 

The  effect  of  the  Court's  decision  is  to  extend  the  intended  coverage  of  Section 
2(b).  in  order  to  allow  a  seller  to  protect  its  customer  when  that  customer  is 
confronted  with  the  lower  price  of  a  competing  product.  The  Court  was  unable 
to  cite  any  precedent  for  its  holding,  nor  could  it  rely  upon  the  legislative  history 
to  support  its  novel  interpretation.  For  precedent,  the  Commission  and  the  exam- 
iner relied  upon  the  decision  in  Enterprise  Industries,  Inc.  v.  TJic  Texas  Co.,  136 
F.  Supp.  420  (D.  Conn.  1955),  reversed  on  other  grounds.  240  F.2d  457  (2d  Cir. 
1957),  cert,  denied,  353  U.S.  965.  In  that  case,  the  District  Court  refused  to  ac- 
cept the  conduit  theory  of  competition,  holding  that  a  seller  cannot  justify  his 
price  discriminations  on  the  ground  that  they  were  made  to  meet  an  equally  low 
price  made  available  to  other  stations  by  a  competing  oil  company.  The  Court 
stated :  "The  Act  does  not  go  so  far  as  to  allow  discriminatory  price  cutting  to 
enable  a  buyer  to  meet  price  competition,  but  only  to  enable  the  seller  to  meet  a 
lawful  price  of  the  seller's  competitor"  (136  F.  Supp.  at  421.  Court's  emphasis). 
There  also  is  pertinent  language  in  the  Supreme  Court's  opinion  in  Standard  Oil 
Co.  V.  Federal  Trade  Commission,  340  U.S.  231  (1951),  which  supports  the  Com- 
mission's position  in  this  case."  There  are  many  ways  for  a  seller  to  be  confronted 
with  the  possible  loss  of  a  customer,  but  the  statute  requires  that  the  seller  must 
be  confronted  with  a  lower  price  of  one  of  the  seller's  competitors,  offered  to  the 
seller'.s  customer,  before  it  may  in  good  faith  meet  the  lower  price. 

In  obliterating  the  independent  status  of  McLean,  the  Court  misconceived  the 
status  of  Super  Test.  The  record  shows  Super  Test  to  be  a  large  retailer — noth- 
ing more.  It  is  silent  with  regard  to  any  wholesaling  operations  of  Super  Test. 
Any  vertical  integration  of  Super  Test  is  confined  to  its  purchasing  and  I'e.^ale 
as  a  retailer,  the  precise  status  of  McLean.  It  was  singularly  inappropriate  for 
the  Court  to  comment : 

"The  Commission's  construction  gives  the  vertically-integrated  company  a 
competitive  advantage  based  on  the  legal  effect  the  Commission  attaches  to 
integration  of  retailing  operations  rather  than  on  such  economic  factors  as 
efficiency  of  merchandising,  of  distribution  or  of  performance.  This  is  not  the 
case  of  an  aggressive  retailer,  such  as  a  supermarket,  having  an  established 
policy  of  doing  a  high  volume  business  on  a  low  margin,  consistently  emphasizing 
price  over  service.  As  the  Commission  sees  it,  without  regard  to  the  economics  of 
merchandising  gasoline,  a  supplier-retailer,  large  or  small,  may  with  impunity 
undercut  the  retail  outlet  of  a  competing  supplier  .  .  .  ."  [Slip  Op.  26.] 


*  See  also  the  remarks  of  Senator  Logan  at  SO  Cong.  Rec.  3113.  3119. 

^Standard  Oil  Co.  v.  Federal  Trade  Commission.  340  U.S.  231  (1951)  ;  Federnl  Trade 
Commission  v.  A.  E.  Staley  Mfg.  Co.,  324  U.S.  746,  753  (1945)  ;  Federal  Trade  Commission 
V.  Cement  Institute,  333  U.S.  083.  725  (1948).  And  see  Standard  Motor  Products,  Inc.  v. 
Federal  Trade  Commission,  265  F.  2d  674  (2d  Cir.  1959),  cert,  denied.  361  U.S.  826; 
C.  E.  Niehoff  S  Co.  v.  Federal  Trade  Commission,  241  F.  2d  37  (7th  Cir.  1957). 

"There  is,  on  the  other  hand,  plain  language  and  established  practice  which  permits  a 
seller,  through  8  2(b),  to  retain  a  customer  by  realistically  meeting  in  good  faith  the 
price  offered  to  that  customer,  without  necessarily  changing  the  seller's  price  to  its  other 
customers."  (340  U.S.  at  250.  Emphasis  supplied.) 

".  .  .  if  a  competitor's  'lower  price'  is  a  lawful  individual  price  offered  to  any  of  the 
seller's  customers,  then  the  seller  is  protected,  under  §2(b),  in  making  a  counteroffer 
provided  the  seller  proves  that  its  counteroffer  is  made  to  meet  in  good  faith  its  competi- 
tor's equally  low  price."  (340  U.S.  at  244.  Emphasis  supplied.) 
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But  this  is  "the  case  of  the  aggressive  retailer,  such  as  a  supermarket,  under- 
cutting rhe  posted  price  of  a  competing  retailer.  The  Commission  does  not  attach 
any  competitive  significance  to  integrated  retailing  operations  as  such.  Unlike  the 
Court'.s  construction  and  that  iirged  by  Sun,  the  Commission's  construction  of 
Section  2(h)  provides  for  the  free  play  of  "sucL  economic  factors  as  efficiency 
of  merchandising,  of  distribution  or  of  performance." 

The  core  of  the  Court's  decision  is  its  determination  that  its  broad  interpre- 
tation of  the  Section  2(b)  proviso  is  more  in  keeping  with  over-all  antitrust 
policy  than  the  interpretation  urged  by  the  Commission.  But  there  can  be  no 
doubt  that  Congress,  in  the  Clayton  Act,  as  amended,  did  not  intend  that  the 
l>rotection  of  the  Section  2(b)  proviso  be  applied  in  the  manner  approved  by 
the  Court  in  its  adoption  of  the  "conduit"  theory.  It  is  not  for  the  courts  to 
extend  the  defense  permitted  by  the  proviso  beyond  its  history  and  precedent, 
merely  because  a  seller  has  chosen  a  particular  form  of  marketing  that  renders 
the  defense  unavailable  to  it.  To  excuse  otherwise  unlawful  price  discrimina- 
tions on  the  basis  of  a  conduit  theory  of  marketing,  i.e.,  whereby  sellers  are  said 
to  be  ccimpeting  at  the  resale  level  because  there  is  no  effective  competition  among 
sellers  for  a  particular  buyer's  business,  will  completely  frustrate  the  intent  and 
purpose  of  the  Robinson-Patman  Act. 

The  theory,  as  applied  by  the  Court,  permits  a  seller  to  sub'^idize  its  buyer 
without  regard  to  the  nature  of  the  buyer's  or  seller's  competition.  It  is  ironic 
that  iiuder  the  Court's  theor.v  of  competition  every  brand  gasoline  dealer  is  a 
"sitting  duck"  when  challenged  pricewise  by  a  competitor  (Slip  Op.  4-5)  ''  This 
is  a  frank  criticism  by  the  Court  of  the  pricing  policies  of  the  ma.1ors.  The  com- 
ment demonstrates  the  ma.iors'  complete  disdain  for  the  efforts  of  the  independ- 
ents to  "tamper"  with  "their"  price  structure.  This  price  structure  was  con- 
ceived by  the  majors  :  it  is  now  being  protected  b.v  the  Court.  And  it  is  not  likely, 
despite  the  Court's  finding,  that  the  limitation  of  the  application  of  the  2(b) 
defense  will  drive  the  majors  back  to  the  company-owned  station.* 

Under  the  Court's  theory  of  the  case,  no  independent  retailer  can  successfully 
challenge  price-wise  an  independentl.v  operated  major  station  because,  if  the 
lower  price  is  successful  in  substantially  diverting  business,  the  major  station 
operator  can  call  upon  his  nationally  established  supplier  and  make  use  of  its 
power  and  size  to  wage  a  price  war.  however  detrimental  to  the  independent  and 
competing  purchaser-resellers  from  the  same  major  supplier.  The  Court's  de- 
cision gives  the  majors  a  complete  and  unrestricted  police  power  over  the  prices 
of  the  independents.  For  the  majors,  on  a  selective  basis,  may  throttle  the  com- 
petitive lower  price  wherever  it  may  arise.  This  is  so  regardless  of  the  organi- 
zational structure  of  the  aggressive,  lower-price  retailer.  In  spite  of  the  Court's 
concern  with  the  promotion  of  efficiency,  the  result  in  this  case  gives  a  major 
.supplier  the  opportunity  to  subsidize  an  inefficient  retailer  to  the  detriment  of 
other  efficient  retailers,  and  inhibits  the  use  of  a  lower  price  which  reflects 
imaginative,  lower-cost  methods  of  merchandising. 

The  Court's  decision  operates  to  protect  the  marketing  practices  in  the  gasoline 
industry  where  the  oligopolist  presently  thrives.  It  permits  the  large  but  only 
partially  integrated  supplier  to  extend  its  power  forward  into  retailing  where  it 
has  deliberately  chosen  to  use  "independent"  dealers.  By  permitting  such  a  sup- 
plier to  discriminate  at  its  dealer's  level  merely  because  there  is  no  competition 
among  suppliers  for  the  dealer's  business,  the  Court  allows  the  oligopolist  to 
check  completely,  and  in  its  incipiency,  the  growth  and  health  of  Independent 
non-afiiliated  retailers  who  threaten  the  status  quo.  And  this  is  without  relation 
to  the  serious  economic  effect  imposed  upon  the  seller's  other  "independent" 
dealers ;  for  the  Court's  holding  also  recognizes  them  as  conduits  only,  and  de- 
cides in  effect  that  their  interests  are  second  in  importance  to  the  seller's  in- 
terests. Under  the  guise  of  "meeting  competition,"  the  oligopolist  effectively 
"beats"  the  only  competition  it  need  fear — price  competition.  Price  discrimi- 
nation in  this  fashion  is  "a  cheap  way  of  protecting  a  dominant  position  without 
seriously  upsetting  the  market  [and]  a  source  of  competitive  advantage  unre- 
lated to  efficiency"  (Dierham  &  Kahn,  Fair  Competition  (1054)  at  226.) 


"  It  is  significant  thnt  the  Court  recognized  as  an  Inequity  of  the  competition  in  this  case 
that  the  independent  could  fix  any  retail  price  it  pleased  whereas  McLean  was  handicapped 
b.v  the  price  offered  b.v  Sun. 

« Even  the  Court  recognized  that  retail  price-cutting  revealed  the  weaknesses  in  the 
former  polic.v  of  the  majors  to  operate  directly  their  own  stations.  It  noted  one  authority 
which  stated  that  less  than  2  per  cent  of  the  "service  stations  in  1956  were  company  oper- 
ated, and  gave  as  one  reason  for  even  this  small  number  the  profit  of  their  concentrated, 
high-volume  sales  (Slip  Op.  .5,  fn.  0). 
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The  peculiar  distribution  problems  of  the  gasoline  industry  point  up  the 
inherent  weakness  of  the  Court's  acceptance  of  the  conduit  theory  of  competition. 
In  this  industry,  in  which  many  of  the  majors  engage  in  a  dual  system  of  distri- 
bution, it  is  only  accidental  that  the  product  competition  in  this  proceeding  is 
between  Sunoco  gasoline  and  the  gasoline  of  an  unidentified  refiner.  It  is  the 
practice  of  many  of  the  majors  to  distribute  their  product  both  through  their 
branded  stations  and  through  independent  non-branded  stations.  DeChazeau  and 
Kahn,  Integration  and  Competition  in  the  Petroleum  Industri/  (1959)  at  454r-461. 
The  Court's  reasoning  would  apply  to  a  competitive  situation  where  Brand  "X" 
gasoline,  refined  and  distributed  by  a  major,  is  in  fact  in  competition  with  Brand 
"X"  gasoline  (.under  a  different  name)  distributed  through  an  independent."  The 
effect  of  the  decision  in  these  circumstances  would  be  to  allow  a  major  to  invoke 
the  2(b)  defense,  to  the  competitive  injury  of  its  other  dealers,  and  to  justify  the 
meeting  of  a  lower  price  on  its  own  product.  Surely  it  was  not  intended  that 
Section  2(b)  could  be  extended  to  allow  such  injurious  pricing  in  response  to  a 
competitive  circumstance  which  the  major,  by  its  system  of  distribution,  created. 
In  such  circumstances,  it  must  be  concluded  that  the  majors  are  not,  despite  the 
Court's  finding,  protecting  a  dealer  but  in  reality  are  protecting  a  price.  Under  a 
theory  of  preventing  a  potential  price  war,"  the  Court  has  added  to  the  majors' 
imposing  arsenal  of  competitive  weapons  the  right  to  make  selective  price  cuts 
which  only  serve  to  reinforce  a  rigidly  adhered-to  pricing  system.  The  applica- 
tion of  Section  2(b)  in  these  promises  will  aifectively  dissuade  majors  from 
making  any  downward  revision  in  their  tank-wagon  prices.  And  the  competing 
non-major  is  dissuaded  from  breaking  away  from  the  status  quo,  since  it  knows 
the  "major"  will  come  to  the  aid  of  its  own  dealer  immediately-  Moreover,  such 
"meeting  competition"  does  not  initiate  lower  prices  or  extend  a  price  offer 
to  any  consumer  who  is  not  already  faced  with  a  competing  lower  price.  And 
it  is  apparent  that  the  brand  dealer  receives  no  real  "assistance"  since  the  passes 
the  full  extent  of  the  lower  tank-wagon  price  to  the  consumer  and  often  takes  a 
cut  in  his  own  profit  margin,  as  did  McLean. 

While  the  Court  showed  a  particular  awareness  of  the  problems  created  by  the 
major's  distribution  practices  in  the  petroleum  industry,  it  is  obvious  that  the 
application  of  the  decision  extends  further  than  this  particular  industry.  The  deci- 
sion will  apply,  if  allowed  to  stand,  with  equal  force  to  any  industry  in  which 
distribution  methods  prevent  effective  competition  among  sellers  for  a  particular 
buyer's  business.  It  will  apply  in  any  field  where  the  retailer  restricts  his  mer- 
chandise to  a  single  brand,  or  where,  because  of  economic  circumstances,  the  re- 
tailer is  in  fact  a  captive  customer  of  its  supplier.  This  would  be  true  in  the 
merchandising  of  many  nationally  known  products  which  rely  for  their  consumer 
acceptance  mainly  upon  the  advertising  expenditures  and  prestige  of  the  manufac- 
turers. Thus  it  would  extend  the  application  of  the  conduit  theory  of  competition 
into  the  distribution  system  of  such  products  as  milk,  ice  cream,  automobiles, 
luggage,  shoes  and  many  others."^ 

If  "X"  Ice  Cream  Company,  a  supplier,  places  freezer  fixtures  in  a  retail  store, 
the  retailer  often  becomes  a  captive  customer  of  such  supplier.  But  the  decision  of 
the  Court  operates  to  permit  "X"  Ice  Cream  Company  to  meet  the  dealer's  com- 
petition at  the  retail  level,  thus  permitting  the  Company  to  determine  the  out- 
come of  a  price  contest  between  retailers.  The  Court's  decision  will  also  permit 
a  major  supplier  of  milk  to  discriminate  in  favor  of  a  large  retail  chain  where 
a  single  chain  store  is  faced  with  the  competition  of  a  lower-priced,  gallon-jug 
operator.  This  incongruous  result  may  mean  that  the  purchasing  public  will  be 
deprived  of  lower  prices  (for.  how  long  can  the  gallon-jug  operator  last?),  and 
the  large  chain  stores  selling  higher  priced  products  will  be  protected  from  any 
competition.  The  Court's  decision  permits  a  supplier  to  give  a  discriminatory  sub- 
sidy to  a  retailer,  not  where  the  retailer  was  offered  a  lower  price  by  another 
supplier,  but  where  the  retailer  was  forced  to  compete  with  a  lower-priced, 
volume-competing  retailer.  It  is  submitted  that  the  result  reached  by  the  Court  is 
not  in  accord  with  sound  antitrust  policy.  The  Court,  in  extending  the  defense 
contained  in  the  proviso  to  Section  2(b),  has  carved  an  exception  into  the  appli- 
cation of  the  antitrust  laws  for  any  industry  which,  by  its  method  of  distribution, 
has  effectively  eliminated  price  competition  for  the  retailer's  business.  The  ac- 


"  Price  cutting  by  the  independent  trifrgered  the  now  famous  New  Jersey  price  war. 
1°  In   spite   of   Sun's   selective   price   cut,    a    major   price   war   ultimately    broke    out   in 
Jacksonville. 

"■  See  BNA's  Antitrust  and  Trade  Regulation  Report,  No.  7,  August  29,  1961,  A-3. 
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ceptance  of  a  conduit  theory  of  distribution  makes  a  mockery  of  the  classification 
of  McLean  as  an  "independent"  retailer.^' 

The  Court  rejected  the  Commission's  position  (that  Sun's  allowance  to  McLean 
was  not  to  meet  competition  but  to  undercut  Sui>er  Test's  price),  holding  that 
the  'Vhoice  of  25.9  cents  [was]  about  as  fair  and  reasonable  a  meeting  of  com- 
petition as  anyone  could  expect"  (Slip  Op.  33).  It  noted  the  examiner's  failure 
to  find  a  "usual  and  customary  difference  between  major  and  non-major  regular 
brands  of  gasoline."  and  stated  that  in  connection  with  Super  Test's  "bouncing 
ball  pricing  policy"  McLean  made  no  attempt  "to  maintain  a  one-cent  differential 
or  to  ask  Sun  for  any  further  allowance"  (Slip  Op.  32-33).  But  this  ignores  the 
fact  that  as  of  December  27,  1955,  the  only  price  McLean  had  to  meet  was  the 
Super  Test  price  of  24.9,  and  that  both  McLean  and  Sun  knew  that  McLean  was 
not  hurt  competitively  by  a  two-cent  spread.  It  is  significant  that  it  was  not 
McLean  who  re-estahlished  the  two-cent  differential,  but  the  Super  Test  station, 
which  well  knew  the  "facts  of  life."  Further,  when  it  is  considered  that  in  pegging 
the  price  within  one  cent  of  Super  Test  McLean  was  operating  against  his  own 
best  interests  in  that  he  was  accepting  an  unnecessary  cut  in  his  profit  margin, 
the  Commission  was  compelled  to  question  Sun's  good  faith.  In  determining 
whether  Sun  enabled  McLean  to  beat  competition,  it  was  only  necessary  to  deter- 
mine at  what  price  (including  price  differential)  McLean  could  successfully 
compete  with  Super  Test. 

It  was  incumbent  upon  Sun  (which  it  failed  to  do)  to  demomstrate  that  its 
lower  price  was  a  realistically  competitive  price,  and  one  designed  to  do  no  more 
than  effectively  protect  McLean.  Puerto  Rican  American  Tobacco  Co.  v.  American 
Tobacco  Co.,  30  F.  2d  234  (2d  Cir.  1929),  cert,  denied,  279  U.S.  858  ;  Federal  Trade 
Commission  v.  Standard  Brands,  Inc.,  189  F.  2d  510,  515  (2d  Cir.  1951). 

The  Court  failed  to  recognize  that,  under  the  pretext  of  meeting  competition, 
a  seller  can  seriously  undermine  the  competitive  position  of  its  other  customers. 
The  good-faith  proviso  was  never  intended  to  aid  a  seller  to  inflict  the  very 
competitive  injury  the  statute  was  designed  to  prevent.  And  it  is  no  anomaly  (see 
Slip  Op.  31)  that  the  Section  2(b)  defense  is  restricted  to  meeting  a  competitor's 
lower  price,  for  beating  a  price  carries  overtones  of  predatory  price  cutting 
inimical  to  the  purposes  of  the  statute. 

THE  PRICE-FIXING  AGREEMENT 

The  hearing  examiner  and  the  Commission  found  that  Sun  and  McLean  "en- 
tered into,  maintained  and  carried  out  a  planned,  common  course  of  action,  agree- 
ment and  combination  or  understanding  to  fix  and  maintain  the  retail  price  at 
which  INIcLean  was  to  sell  gasoline  .  .  ."  The  Court  concluded  "there  is  no  sub- 
stantial evidence  to  support  the  Commission's  finding  of  a  price-fixing  agreement" 
(Slip  Op.  34). 

Upon  review  the  Court,  from  a  voluminous  record,  has  picked  and  chosen  " 
random  facts,  ignoring  sub.stantail  and  convincing  evidence  that  McLean  and 
Sun  entered  into  a  price-fixing  agreement.  It  is  axiomatic  that  the  weight  be  given 
established  facts  as  well  as  the  inferences  reasonably  to  be  drawn  therefrom  are 
for  the  Commission.  Federal  Trade  Commission  v.  Pacific  States  Paper  Trade 
Assn.,  273  U.S.  .52.  63  (1927).  The  Court  is  not  at  liberty  to  substitute  its  judg- 
ment for  that  of  the  Commission.  Its  scope  of  review  is  limited  to  the  examina- 
tion of  the  record  in  an  effort  to  make  an  informed  determination  as  to  whether 
the  Commission's  findings  are  supported  by  substantial  evidence.  And  the  re- 
viewing court  may  not  displace  the  reasonable  inferences  drawn  by  the  Commis- 
sion, even  though  the  court  may  have  drawn  different  inferences  had  it  con- 
sidered the  facts  de  novo.  Universal  Camera  Corp.  v.  National  Labor  Relations 
Board.  340  U.S.  474,  487-88  (1951). 

It  should  be  noted  that  once  the  Court  determined  that  the  defense  of  meet- 
ing competition  was  established  by  Sun  it  was  necesary,  in  order  to  vacate  the 
Commission's  order,  to  find  that  a  price-fixing  agreement  had  not  been  proved. 
For  it  cannot  be  doubted  that  a  seller  who  gives  a  discriminatory  price  allowance 
to  its  retail  dealer  as  consideration  for  an  agreement  to  fix  the  resale  price  of 
the  seller's  product  does  not  act  in  good  faith  within  the  meaning  of  the  2(b) 
proviso. 


^2  It  is  si{?nificant  that  Sun  proclaims  the  "independent"  status  of  McLean  when  it  suits 
its  purpose — ^in  resistinff  a  price-fixin?^  charj^e — but  attempts  to  eliminate  McLean's 
"independent"  status  when  confronted  with  a  charge  of  unlawful  price  discrimination. 

"  See  Federal  Trade  Commission  v.  Standard  Education  Society,  302  U.S.  112,  117 
(1937). 
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Since  the  Court's  opinion  is  predicated  upon  its  view  that  the  record  does  not 

■contain  substantial  evidence  to  support  the  Commission's  finding  of  agreement 
to  fix  resale  prices,  recital  of  some  of  the  pertinent  facts  is  necessary.  From 
August  through  December  1955,  Super  Test  periodically  dropped  its  price  below 
the  usual  2-cent  differential  between  its  price  and  McLean's  price.  Each  time 
Super  Test  cut  its  price  McLean's  sales  declined,  and  he  complained  about  it  to 
Sun.  McLean  made  it  clear  that  unless  Sun  gave  him  assistance  he  would  be  in 
serious  straits.  Despite  the  sales  loses  caused  by  the  Super  Test  price  reduc- 
tions, McLean,  an  independent  dealer  who  in  his  sole  discretion  could  set  the  price 
at  which  he  sold  gasoline,  never  contemplated  or  made  a  price  reduction  (which 
would  have  reduced  his  gross  margin  of  profit),  prior  to  Sun's  grant  of  the  1.7 
cents  per  gallon  allowance  to  him  on  December  27.  The  examiner  and  the  Com- 
mission inferred  that  McLean  absorbed  1.3  cents  of  the  3-cent  resale  price  reduc- 
tion because  he  had  to  do  so  to  obtain  the  1.7-cent  allowance  from  Sun. 

During  the  August-December  period  McLean  was  selling  gasoline  at  28.9  cents 
per  gallon,  the  then  prevailing  price  for  "major"  brands  of  gasoline  in  the  Jack- 
sonville area.  At  this  price,  his  gross  margin  of  profit  was  4.8  cents  per  gallon. 
When  McLean's  price  dropped  by  3  cents  to  25.9  cents,  his  gross  margin  of  profit 
was  reduced  to  3.5  cents  per  gallon.  At  that  time  it  was  Sun's  policy  to  insure  that 
a  dealer,  faced  with  vigorous  price  competition  and  receiving  a  price  allowance, 
would  have  a  minimum  gross  margin  of  profit  of  3.5  cents  per  gallon.  The  Com- 
mission and  the  examiner  considered  this  circumstance  as  indicating  that  the 
determination  of  the  retail  price  was  the  result  of  Sun's  calculations  and  not  the 
independent  judgment  of  McLean. 

From  experience,  McLean  knew  that  he  could  compete  successfully  as  long  as 
his  price  was  only  2  cents  higher  than  the  Super  Test  price.  This  experience  was 
confirmed  by  the  fact  that  ^McLean  enjoyed  substantial  increases  in  sales  in  Janu- 
ary 1956.  when  Super  Test  further  lowered  its  price,  thus  restoring  the  2-cent 
price  differential.  In  order  to  reduce  his  price  to  25.9  cents  per  gallon,  McLean 
had  to  absorb  a  1.3-cent  per  gallon  cut  in  his  gross  margin  of  profit.  Yet  McLean 
knew  that  a  retail  price  reduction  of  only  2  cents  per  gallon  would  have  restored 
the  2-cent  differential,  and  would  have  eliminated  his  competitive  disadvantage. 
It  seems  obvious  that  if  the  price  allowance  from  Sun  had  been  tendered  uncon- 
ditionally, McLean  would  have  followed  his  own  best  interest  by  restoring  his 
successful  competitive  price,  which  would  have  reduced  his  gross  margin  of  profit 
by  only  0.3  cents  per  gallon.  Further,  McLean  advised  the  other  Sun  dealers  that 
he  was  very  much  dissatisfied  with  his  arrangement  with  Sun  because,  while  he 
was  increasing  his  volume,  he  was  doing  a  great  deal  of  work  and  not  getting 
anything  for  it.  These  facts  warrant  the  inference  that  McLean  did  not  act  as  a 
free  agent  in  the  selection  of  such  a  penalizing  solution  to  his  problem. 

In  addition  to  McLean's  testimony  and  the  surrounding  circumstances,  the 
Commission  also  considered  the  testimony  of  the  witness  Gravatte.  an  Attorney- 
Examiner  for  the  Federal  Trade  Commission.  Describing  a  conversation  he  had 
with  McLean  on  March  8,  1956.  Gravattee  testified  that  McLean  told  him  of  a 
telephone  conversation  on  December  27,  1955,  with  a  representative  of  Sun.  who 
said :  "If  you  will  lower  the  price  of  gasoline  in  your  station  by  three  cents  a 
gallon,  we  will  give  you  a  promotional  allowance  of  1.7  cents  a  gallon." 

Both  McLean  and  Sun  denied  the  existence  of  any  agreement  or  understand- 
ing concerning  the  fixing  of  resale  prices.  But  McLean's  testimony  contains 
several  statements  showing  that  his  price  was  set  by  agreement  with  Sun. 

"It  was  made  that  I  wanted  [sic]  and  they  stated  that  I  drop  my  gas  to  that 
price .  .  . 

^  il.  *  *  ^  *  * 

"Q.  Now  is  that  all — tvliat  were  yon  required  to  do  if  anything  to  get  the  ad- 
justment? 

"A.  To  take  a  cut. 

******* 

"Q.  Was  there  anything  said  to  yon  about  reducing  your  margin  of  profit? 

"A.  Yes.  my  margin  of  profit  was  reduced. 

"Q.  Did  they  say  that  to  you  ? 

"A.  Yes,  sir." 

The  basic  error,  we  think,  in  the  Court's  view  that  no  price-fixing  agreement 
was  established  is  found  in  its  statement :  "The  record  shows  however,  that  the 
arithmetic  of  the  situation,  not  Sun.  required  a  discount  of  1.7  cents  and  com- 
pelled McLean  to  take  a  cut  of  1.3  cents,  if  he  wished  to  post  a  price  of  25.9  cents 
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and  still  keep  a  bare  subsistence  margin  of  3.5  cents  above  the  tank-wagon 
price"  (Slip  Op.  35-36).  But  this  begs  the  very  question  involved  in  the  proceed- 
ing. When  the  Court  speaks  of  McLean  wishing  to  post  a  price  of  25.9  cents 
and  '"still  keep  a  bare  subsistence  margin  of  3.5  cents,"  it  is  recognizing  the  es- 
tablished policy  of  Sun  to  offer  an  allowance  which,  when  compared  with  the 
resale  price,  would  guarantee  a  3.5-cent  per  gallon  gross  profit  margin.  The  Court 
has  failed  to  recognize  that  McLean  in  setting  the  price  of  25.9  cents  was  operat- 
ing against  his  own  best  interest.  He  knew  that  he  could  not  only  survive  com- 
petitively but  prosper  if  he  posted  a  price  of  26.9  cents,  and  thus  take  a  cut  of 
only  0.3  cents  in  his  gross  margin  of  profit.  This  "is  what  McLean  was  trying  to 
say  when  he  talked  about  being  'required'  to  take  a  cut  and  having  his  margin 
of  profit  -reduced"  "  ( Slip  Op.  36) . 

Once  McLean  and  Sun  cut  the  retail  price.  Super  Test  recognized  that  the 
major  supplier  had  entered  the  pricing  picture  and  re-e.stablished  the  2-cent  dif- 
ferential normally  maintained  between  the  retail  prices.  McLean's  error  in  agree- 
ing to  give  up  a  substantial  portion  of  his  normal  markup  was  harshly  demou- 
.strated  when  he  went  out  of  business  in  spite  of  a  fivefold  increase  in  his  retail 
sales.  The  record  amply  shows  that  the  pattern  established  by  the  facts,  when  the 
whole  record  is  considered,  constitutes  substantial  evidence  within  the  meaning 
of  Universal  Camera  Corp.  v.  National  Labor  Relations  Record,  supra,  and  fully 
supports  the  Commission's  conclusion  that  there  was  an  agreement  or  under- 
standing to  fix  i)rices. 

The  factual  situation  in  this  proceeding  is  a  fairly  common  one.  It  is  of  a  type 
which  has  attracted  Congressional  notice  in  recent  years  as  calling  for  redress 
under  the  antitrust  laws.  The  effect  of  the  decision  is  to  immobilize  the  Com- 
mission in  iiny  effort  to  protect  buyers  from  the  injurious  effects  of  their  sellers' 
price  discriminations  in  all  situations  where  the  "conduit''  theory  of  competition 
could  obtain.  The  proceeding  involves  the  interpretation  of  a  statutory  defense 
which  excuses  injury  to  competition  resulting  from  price  discriminations — the 
injury  the  statiite  was  intended  to  prevent.  It  is  most  important  to  the  Com- 
mission's continuing  efforts  to  enforce  the  amended  Clayton  Act  that  the  proposi- 
tions of  law  enunciated  by  the  Court  of  Appeals  be  reviewed  by  the  Supreme 
Court. 

Commissioner  Elman,  who  was  not  a  member  of  the  Commission  when  it 
rendered  its  decision  of  January  5,  1959,  thinks  it  would  be  inappropriate  for 
him.  without  making  an  independent  examination  of  the  record  and  the  questions 
of  fact  and  law  involved,  to  express  an  opinion  on  the  merits  of  the  case.  He 
believes,  however,  that  the  difference  between  the  views  expressed  in  the  Com- 
mission's opinion  and  those  of  the  Fifth  Circuit  as  to  the  scope  and  application 
of  the  Section  2(b)  "meeting  competition  in  good  faith"  defense,  in  the  factual 
context  here  presented,  raises  questions  of  such  general  importance  in  the  ad- 
ministration of  the  Robinson-Patman  Act  as  to  justify  submission  of  the  case  to 
the  Solicitor  General  for  determination  whether  Supreme  Court  review  is  war- 
ranted. 

Transmitted  herewith  are  copies  of  the  briefs  filed  in  the  Court  of  Appeals 
and  copies  of  the  Court's  opinion  and  judgment.  Copies  of  these  documents  (ex- 
cept the  judgment)  and  a  copy  of  the  printed  record  were  delivered  on  Sep- 
tember 20,  1961,  pursuant  to  request,  to  the  Appellate  Section  of  the  Antitrust 
Division. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon, 

Chairman. 


EXQUISITE  FORM  BRASSIERE,  INC. 


4.   Exquisite  Form  Brassiere,  Inc.   v.  F.T.C.,  301   F.2cl  499    (D.C.   Cir.  1961), 

cert,  denied,  369  U.S.  8SS   (1962) 

(a)  Coxirt  Action:  Remanded  to  afford  petitioner  opportunity  to  present  2(b) 
defen.se. 

(&)    Commissiwi  Action: 

1.  On  January  16,  1962,  directed  that  Solicitor  General  be  requested  to 
file  petition  for  certiorari.  Tote:  5-0,  Commissioners  Kern  and  Elman  vot- 
ing in  the  affirmative  for  different  reasons  than  the  majority  directing  that 
letter  bear  a  statement  giving  reasons  therefor. 

2.  On  February  13,  1962  directed  that  letter  urging  him  to  present  this 
case  to  the  Supreme  Court  be  sent  to  Mr.  Cox,  Solicitor  General.  Vote: 
5-0. 

3.  On  February  27.  1962,  after  discu-ssing  letter  from  Solicitor  General 
advising  he  would  not  seek  certiorari,  ordered  Solictor  General  be  advised 
that  General  Counsel  would  prepare  a  petition  for  certiorari  and  present 
it  to  the  Commis.sion  for  its  consideration.  Vote:  5-0. 

4.  On  June  5,  1962  case  reopened  and  remanded  to  hearing  examiner. 
Vote:  5-0. 

January  16,  1962. 

(1)  Exquisite  Form  Brassiere,  Inc..  v.  Federal  Trade  Commission,  D.C.  Cir.  No. 
16123  (Docket  6966 — Exquisite  Form  Brassiere,  Inc.) 

Mr.  Kern  presented  memorandum  of  January  15,  1962,  in  which  he  reported 
his  consideration  of  the  recommendation  of  the  General  Counsel  in  memorandum 
of  January  15,  1962,  that  the  Solicitor  General  be  requested  to  file  a  petition 
for  writ  of  certiorari  to  review  the  decision  of  November  22,  1961,  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in  the  above  matter.  The 
Court  remanded  the  case  to  the  Commission  for  the  purpose  of  affording  the 
respondent  an  opportunity  to  present  a  defense  under  the  good  faith  meeting 
of  competition  proviso  of  Section  2(b)  of  the  amended  Clayton  Act.  Mr.  Kern 
set  forth  the  problem  presented  by  this  matter,  as  indicated,  and  suggested  that 
the  matter  be  re.solved  at  the  table  at  an  early  date. 

In  his  memorandum  of  December  5,  1961,  Mr.  Elman  recommended,  for  the 
reasons  recited,  that  the  General  Counsel  be  instructed  to  appear  before  the 
Commission  and  make  a  full  presentation  of  the  legal  considerations  bearing 
on  the  correctness  of  the  decision  of  the  Court  of  Appeals. 

After  consideration,  on  motion  of  Mr.  Kern,  the  Commission  directed  that  the 
Solicitor  General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of 
certiorari  to  review  the  decision  in  question. 

As  to  the  foregoing  action.  Messrs.  Dixon,  Anderson  and  Maclntyre  voted  in 
the  affirmative,  and  Messrs.  Kern  and  Elman  also  voted  in  the  affirmative  but 
for  reasons  different  than  those  of  the  majority,  and  it  was  directed  that  the 
letter  to  the  Solicitor  General,  making  the  request  and  transmitting  pertinent 
material,  bear  a  statement  of  the  reasons  of  Messrs.  Kern  and  Einian  for  recom- 
mending certification,  and  that  the  amended  letter  be  forwarded  to  the  Solicitor 
General  after  signature  by  the  Chairman. 


February  13. 1062. 

(1)    Exquisite  Form  Brassiere,  Inc.  v.  Federal  Trade  Commission  D.C.   Cir. 

No.  16123 
(Docket  696<5 — Exquisite  Form  Brassiere,  Inc. ) 

Draft  of  letter  prepared  by  the  Office  of  the  General  Counsel  to  Hon.  Archibald 
Cox,  Solicitor  General,  Department  of  Justice,  in  respon.se  to  telephonic  advice 
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from  Mr.  Cox's  ofBce  that  the  Department  had  tentatively  concluded  that  petition 
to  the  Supreme  Court  for  certiorari  in  the  above  matter,  v^hich  the  Commission  re- 
quested of  the  Department  under  the  action  of  January  16,  1962.  should  not  be 
filed,  and  inviting  the  Commission  to  discuss  the  matter  with  Mr.  Cox. 

INlessrs.  Dixon,  Maclntyre  and  Elman  amended,  and  thereafter  approved  and 
ordered  forwarded  after  signature  of  the  Chairman  the  reply  to  Mr.  Cox,  advising 
that  it  is  not  possible  for  the  Commission  to  meet  with  the  latter,  and  again  urging 
Mr.  Cox  to  present  this  case  to  the  Supreme  Court. 

The  above  action  was  confirmed  by  the  Commission. 


Febbuaby  27,  1962. 

(1)  Exquisite  Form  Brassiere,  Inc.  v.  Federal  Trade  Commission,  D.C.  Cir. 
No.  16123    (D.  6966 — Exquisite  Form  Brassiere,  Inc.) 

Mr.  Dixon  referred  to  letter  of  February  23,  1962,  from  the  Solicitor  General 
advising  that  he  would  not  petition  the  Supreme  Court  for  certiorari  in  the 
above  case  but  that  he  would  raise  no  obstacle  to  the  Commission's  filing  the  peti- 
tion if  it  feels  it  is  necessary. 

After  discussion,  it  was  directed  that  the  Solicitor  General  be  advised  that  the 
Commission  has  determined  to  file  the  petition  requesting  certiorari,  and  the 
General  Counsel  was  instructed  to  prepare  an  appropriate  petition  and  to  submit 
the  same  to  the  Commission  for  its  consideration. 


June  5,  1962. 

(2)  Exquisite  Form  Brassiere,  Inc.  v.  Federal  Trade  Commission,  D.C.  Cir. 
No.  16123   (Docket  6966 — Exquisite  Form  Brassiere,  Inc.) 

Mr.  Dixon  referred  to  the  denial  on  May  21,  1962,  by  the  Supreme  Court  of  the 
Commission's  petition  for  a  writ  of  certiorari  and  recommended  timt  the  case  be 
reopened  and  remanded  to  the  hearing  examiner  for  the  consideration  of  respond- 
ent's 2(b)  defense  in  conformity  with  the  court  of  appeal's  mandate. 

After  consideration,  on  motion  of  Mr.  Dixon,  in  conformity  with  the  mandate 
of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  this 
ease  was  reopened  and  remanded  to  the  hearing  examiner  for  the  purpose  of  tak- 
ing evidence  with  regard  to  the  respondent's  2(b)  defense;  and  it  was  directed 
that  an  appropriate  order  to  that  effect  be  prepared  and  referred  to  the  Secretary 
for  issuance  and  service  upon  the  parties. 


Januaey  17,  1962. 

Re  Exquisite  Form  Brassiere,  Inc.  v.  Federal  Trade  Commission,  D.C.  Cir.  No. 

16123.  F.T.C.  Docket  6966. 
Hon.  Archibald  Cox, 
Solicitor  GevcraJ, 
U.S.  Department  of  Justice, 
Washington,  D.C. 

Dear  Mb.  Solicitor  General:  On  November  22,  1961,  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  remanded  the  above  case 
to  the  Commission  for  the  single  purpose  of  affording  the  res^pondent  an  oppor- 
tunity to  present  a  defense  under  the  good  faith  meeting  of  competition  proviso 
of  Section  2(b)  of  the  amended  Clayton  Act.  This  action  resulted  from  a  Com- 
mission complaint  which  had  alleged  in  Count  T  the  disproportionate  issuance 
of  credit  memoranda  as  payment  for  advertisements  placed  by  respondent's 
customers  in  violation  of  Section  2(d)  of  the  amended  Clayton  Act.  and  in 
Count  II  the  furnishing  of  the  services  of  stylists  to  some  of  respondent's  pur- 
chasers without  making  the  same  proportionally  available  to  competing  cus- 
tomers in  violation  of  Section  2(e). 

The  hearing  examiner  and  the  Commission  permitted  the  interposition  of 
the  2(b)  defense  under  the  count  of  the  complaint  alleging  violation  of  Section 
2(e).  but  held  that  the  defense  was  not  available  to  re.spondent  under  the 
count  alleging  violation  of  Section  2(d).  The  Circuit  Court  upheld  the  Com- 
mission on  all  other  issues,  but  has  remand(>d  the  case  to  the  Commission  "to 
afford  our  petitioner  an  opportunity  to  present,  if  it  be  so  advised,  a  defense 
under  Section  2(b)   of  the  statute  to  the  charges  contained  in  Count  I  of  the 
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complaint  .  .  ."  The  Court,  by  its  remand,  lias  made  the  good  faith  meeting 
of  competition  defense  available,  dehors  the  language  of  the  statute/  to  a 
charged  violation  of  Section  2(d).-  The  Gommission,  over  a  tive-year  period, 
has  continuously  held  that  the  2(b)  defense  cannot  be  interposed  to  defensively 
to  a  charged  violation  of  subsection  (d),^  and  since  the  court's  decision  in- 
volves interpretations  of  the  Robinson-Patman  Act  that  wall  directly  affect 
future  administration  and  enforcement  of  that  Act  by  the  Commission,  Ave 
are  herewith  requesting  that  a  petition  for  a  writ  of  certiorari  be  filed  in  the 
Supreme  Court. 

The  initial  complaint  against  Exquisite  Form  Brassiere,  Inc.,  charged  a  viola- 
tion of  subsection  (d)  in  connection  with  Exquisite's  operation  of  a  cooperative 
advertising  plan.  In  this  plan  Exquisite  offered  allowances  against  future 
purchases  for  amounts  spent  by  customers  for  advertising  in  which  the  name 
of  an  Exquisite  product  was  prominently  displayed.  The  minimum  space  to  be 
devoted  to  this  product  in  order  to  receive  -an  allowance  was  specified.  The 
Court  upheld  the  Commission's  findings  that  Exquisite  had  not  made  its  adver- 
tising allowances  available  to  all  competing  customers  on  proportionally  equal 
terms. 

During  the  course  of  hearings,  evidence  was  developed  with  reference  to  a 
practice  of  Exquisite  with  respect  to  so-called  "stylists".  These  "stylists"  were 
female  employees  who  aided  the  personnel  of  retail  merchants  in  displaying, 
fitting  and  selling  Exquisite  products.  These  stylists  were  paid  by  Exquisite 
and  worked  at  the  retail  places  of  business  on  assignment.  Since  the  complaint 
alleged  only  violation  of  Section  2(d),  a  motion  was  made  to  amend  the  com- 
plaint, which  motion  was  granted  by  the  Commission,  and  a  second  count  was 
added  to  the  complaint  which  charged  that  Exquisite  had  violated  subsection 
(e)  of  -the  statute  in  furnishing  the  services  of  stylists  to  some  purchasers 
without  offering  the  same  services  on  pi-oportionally  equal  terms  to  competing 
purchasers.  The  hearing  examiner  and  the  Commission  permitted  respondeiit 
to  inteiTJO-se  the  defense  of  meeting  competition  in  good  faith  as  provided  in 
the  2(b)  proviso  to  the  added  2(e)  count,  but  found  that  such  defense  was 
not  legally  available  under  Count  I  of  the  complaint  relating  to  violation  of 
subsection  (d).  This  is  the  issue  of  contention. 

The  Court,  in  its  opinion,  recognizes  that  "(/  subsection  (h)  is  read  quite 
literally,  the  lanriuage  of  the  statute  appears  to  support  the  vierc  of  the  Com- 
mission." ^  The  Court  goes  on  to  state,  however,  that : 

"The  economic  evil  sought  to  be  outlawed  by  [the  statute]  is  the  same  whether 
the  services  and  facilities  are  furnished  to  the  customer  or  by  the  customer 
with  i-eimbursement,  so  long  as  discrimination  is  practiced.  Congre.ss  was  here 
dealing  with  a  fundamental  economiic  concept ;  it  was  not  shadowboxing  or 
indulging  a  fine  semantical  shadings.  It  is  impossible  to  believe  it  meant  to 
treat  one  process  of  discrimination  one  way  and  to  treat  in  another  way  another 
process  equally  effective  as  discrimination."  ° 

( Emphasis  provided. ) 

1  The  statutory  Innguage  refers  only  to  a  seller's  furnishing  the  service  or  fncility  and 
not  to  his  reimbursing  a  buyer  for  pi'oviding  a  service  or  facility.  The  2(b)  proviso  reads  : 
"(b)    Upon  proof  being  made,  at  any  hearings  on  a  complaint  under  this  section, 
that  there   has   been   (liscrimination   iti.   price   or  fncilities   furnishe'l .    the    burden    of 
rebutting  the  prima -facie  ease  thus  made  by  showing  justification  shall  be  upon  the 
person   charged   with    a   violation    of   this   section,    and   unless    justification    shall    be 
aflirmatively  shown,  the  Commission  is  authorized  to  issue  an  order  terminating  the 
discrimination  :   Provided,   hotcever.   That   nothing   herein   contained   shall    prevent    a 
seller  rebutting  the  prima-facie  case  thus  made  by  showing  that  his  lower  price  or  the 
fU7"nishing  of  services  or  facilities  to  any  purchaser  or  purchasers  was  made  in  good 
faith  to  meet  an  equally  low  price  of  a  competitor,  or  the  services  or  facilities  fur- 
nished by  a  competitor."  13  U.S.C.A.  §  13(b).   (Emphasis  provided.) 
-  This  same  court  erred  previouslv  in  interpreting  this  proviso  in  Simpliciti/  Pattern  Co. 
V.   Federal  Trade  Commission,   103"  U.S.   App.  D.C.   373,   2.58   F.   2d  673    (195S),   when   it 
permitted  a  showing  of  "cost-justification"  under  Section  2(b)   to  a  charged  violation  of 
Section  2(e).  In  reversing,  the  Supreme  Court  confined  the  defense  to  its  statutory  lan- 
guage and  held  that  : 

"the  key  word  'justification'  can  be  read  no  more  broadly  than  to  allow  rebuttal  of  the 
respective  offenses  in  one  of  the  ways  expressly  made  available  by  Congress.  Thus,  a 
discrimination  in  prices  may  be  rebutted  by  ashowing  under  any  of  the  S2(a)    pro- 
visos,   or    under    the    §2(b)    proviso — all    of    which    by    their    terms    apply    to    price 
discriminations.    On    the    other    hand,    the    only    escape    Congress    has    provided    for 
discriminations   in   services  and  facilities   is   the  permission    to   meet   competition   as 
found  in  the  §  2(b)  proviso.  We  cannot  supply  what  Congress  has  studiously  omitted." 
360  U.S.  at  66-67. 
"^Henru   Ro.vcnfehl,   Inc.,   52   F.T.C.    1.53.'i    (19.56):   J.    H.    Filbert.   Iiic.   54    F.T.C.    359 
(1957)  :  Admiral  Corporation,  55  F.T.C.  2078   (1959)  ;  Shiilton,  Inc.,  3  Trade  Reg.  Rep. 
§  15.323  (1961),  (infra.). 

*  Exquisite  Form.  Brassiere,  Inc.  v.  Federal  Trade  Commission,  —  F.  2d  —   (D.C.  Cir. 
Nov.  22,  1961),  p.  6. 
5/d.  at  p.  7. 
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The  Court  couches  its  argument  in  terms  of  "discrimination"  and  reasons  that 
since  (d)  and  (e)  both  deal  with  similar  types  of  discrimination,  the  defenses 
available  under  one  subsection  must  therefore  be  available  under  the  other.  This 
argument  ignores  the  fact  that  the  entire  Robinson-Patman  Act  "^  is  directed 
against  discrimiHation  and  each  subsection  has  its  own  office  and  deals  with 
specific  forms  of  discriminatory  concessions  to  favored  buyers.  The  Commis- 
sion's Chain  Store  Investigation  Report  found  that  buyers  were  securing  price 
advantages  concealed  in  various  forms  and  Congress  in  enacting  the  several 
subsections  directed  specific  provisions  against  discriminatory  practices  in  vari- 
ous gui.ses.  Subsection  (a),  then,  deals  with  discriminations  in  the  form  of 
price:  (c)  brokerage:  (d)  promotional  allowances :  and  (e)  demonstrators  and 
other  facilities  furni.shed  by  the  seller  to  the  buyer.  Subsection  (a)  is  hedged 
with  qualifications,  but  subsections  (c),  (d)  and  (e)  unqualifiedly  make  unlavr- 
ful  certain  business  practices '  and  judicial  interpretations  of  these  subsequent 
subsections  have  failed  to  integrate  violations  thereof  with  the  price  discrimina- 
tion provision  of  the  Act.*  In  The  Great  Atlantic  cC-  Pacific  Tea  Co.  v.  Federal 
Trade  Commission^  the  court  observed  that  each  of  the  sub.sections  of  the  Act 
were  to  be  read  severally,  stating,  in  part,  that : 

"In  other  words,  paragraph  (c)  constitutes  a  specific  prohibition  of  a  specific 
act  and  the  acts  committed  by  the  petitioner  are  vrithin  such  prohibition.  To 
read  the  words  of  paragraph  (a)  into  paragraph  (c)  destroys  the  Congressional 
intent.  For  example  the  lancinaric  of  parar/raiili  (h)  relates  to  proceedings  hrour/ht 
pursuant  to  the  provisions  of  paragraphs  (a)  and  (e)  but  are  [sici  not  applicable 
to  proceedings  instituted  under  paragraphs  (c)  or  id).  Thus  viexred.  the  provi- 
sions of  all  the  paragraphs  of  Section  2  are  consistent  and  deal  logicalhi  vith 
their  respective  subjects.  The  respective  paragraphs  must  be  read  with  due  re- 
gard for  the  provisions  of  each."  166  F.  2d  at  677.  (Emphasis  provided.) 

Subsection.?  (a)  and  (c),  therefore,  deal  with  forms  of  seller  discrimination 
which  are  amenable  to  the  defensive  good  faith  meeting  of  competition  proviso, 
since  it  relates  to  "a  seller  rebutting  the  prima-facie  case  thus  made  by  showing 
that  his  loirer  price  or  the  furnishing  of  services  or  facilities  to  any  purchaser 
or  purchasers  was  made  in  good  faith  to  meet  an  equally  low  price  of  a  com- 
petitor or  the  service  or  facilities  furuislicd  hij  a  competitor."  The  2(b)  defense 
is  not  available,  however,  in  situations  involving  brokerage  or  where  the  seller 
pays  a  buyer  for  performing  promotional  services.  Congress  could  easily  have 
made  the  defense  available  under  2(d)  by  adding  "or  payments  in  lieu  thereof" 
to  the  amendatory  statutory  language,  but,  as  in  the  ea.se  of  brokerage.  Congress 
did  not  amend  the  Act  to  make  the  defense  available  in  situations  involving  the 
payment  for  promotional  services.  Subsection  (e),  then,  contemplates  a  prac- 
tice where  a  seller  provides  personnel  or  facilities  for  the  use  of  a  customer,  while 
subsection  (d)  makes  the  customer  a  party  to  the  transaction  and  it  is  the  buyer 
who  is  the  protagoui.st  under  the  latter  subsection,  rather  than  the  seller,  since 
he  ultimately  effectuates  the  promotional  activity.  That  these  subsections  involve 
distinct  and  severable  practices  can  readily  be  seen  by  referring  to  the  diverse 
types  of  practices  challenged  under  Section  2(d)  which  are  not  controvertible 
under  the  provisions  of  subsection  (e)^"  and  even  reference  to  the  practices 
covered  by  this  proceeding  will  point  up  the  differences  in  the  purposes  and  effects 
of  these  subsections. 

In  its  opinion,  the  Court  states  that  "both  Exquisite  and  the  Commission  refer 
to  the  legislative  history  of  the  statute,"  "  but  then  concludes  that  it  is  "unable 
to  discern  any  dispositive  matter."  We  agree  with  the  Court's  conclusion  that 
there  is  nothing  in  the  legislative  debates  or  Congressional  reports  on  the  amend- 
ment which  would  lend  any  support  to  the  Court's  contention  that  the  good 
faith  meeting  of  competition  proviso  is  available  defensively  to  a  charged  viola- 
tion of  Section  2(d).  To  the  contrary,  Congressional  utterances  relating  to  the 
amendatory  langauge  confines  its  application  to  situations  involving  ".services 
and  facilities  furni.shed"  by  the  ''seller' ;  no  reference  is  made  to  .ioint  buyer- 
seller  activity  or  to  situations  involving  a  seller  reimbursing  a  buyer  for  pro- 
viding a  promotional  service. 


'••40  Stat.  1.-.26  (19.^0).  15  II.S.C.  §  1.".  (19.52>. 

-  Frdrnil  Trade  CommisaiO)!  v.  Simplicitii  Pattern  Co..  .^f>0  U.S.  .").t.  0.")   (lOSS). 

^  Biihlle  P'irchayino  Co.  v.  Federal  Trade  Gommi.<^sioii .  !t(i  F.  L'd  fiST  (2d  Cir.  in.'^S),  cert, 
denied.  .",05  TT.S.  r\M  :  Elizahetli  .irderi.  Inc.  v.  Federal  Trade  Commission,  15G  F.  2cl  152 
(2(]  Civ.  1  !)•»(!).  rrrt.  denied.  :VM  tl.S.  S0(>. 

»  loO  F   2d  007  CUl  Cir.  in:}9'l.  cert,  denied.  ."^OS  U.S.  025.  reh.  denied.  .309  U.S.  694. 

i"/i'.f/.  P.  Lorillard  Co.  v.  Federal  Trade  Conunission,  207  F.  2d  4.'59  (.5d  Cir.  1059). 
cert  denied.  SO  S  Ct.  29:?  (1900)  :  Siranee  Paper  Corp..  CCH  Trade  Res.  Ren.  «  2S.25fi. 
D  0927  (1959)  291  F.2d  S."'..'>  (2d  Cir.  1901;  Liggett  rf  Myers  Toliacco  Co.,  CCH  Trade 
Reg.  Rept.  S2S.250.  D.  0042  (1959)  reh.  granted,  Aug.  4.  1961. 

11  Footnote  4,  at  ii.  10. 
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Congre.ssmau  McLaughlin,  in  reciting  tlie  purpose  of  tlie  amendment  in  tlie 
House,  stated  that  "it  simply  allows  a  seller  to  meet  not  only  competition  in 
price  of  other  competitors,  but  also  competition  in  services  and  facilities  fur- 
nished. (SO  Cong.  Kee.  8225.)  Senator  Moore,  in  offering  the  services  and  facili- 
ties amendment'to  2(b)  in  the  Senate,  stated  only  that  "'The  amendment  merely 
provides  that  if  they  charge  more  to  one  person  than  to  another,  or  are  accused  of 
discrimination,  they  shall  have  a  right  to  prove  justitieation."  (80  Cong.  Rec. 
6435).  Aside  from  these  two  cited  instances,  there  is  nothing  further  in  the 
hearings,  debates  or  committee  reports  to  explicate  the  meaning  of  the  amenda- 
tory language.  In  fact,  the  discussions  of  the  provi.-;o  in  both  the  House  and  Senate 
are  limited  to  situations  involving  price  discrimination  and  this  is  to  be  ex- 
pected since  the  original  House  bill,  the  forerunner  of  Section  2(b),  was  directed 
exclusively  to  discrimination  in  price  in  violation  of  subsection  (a).  The  addition 
of  the  language  relating  the  defen.se  to  services  and  facilities  was  apparently 
considered  of  little  significance,  and,  for  that  matter,  the  defense  it.^elf  was  so 
considered,  as  it  was  interpreted  by  the  Congress  as  providing  only  a  proce- 
dural, as  distinguished  from  a  substantive  defense.^  In  any  event,  we  agree  with 
the  Court's  conclusion  that  the  exiguous  legislative  hi.story  is  not  "dispositive"  of 
the  issue.  This  leads  us  to  the  "bare-bones"  language  of  the  .statute  which  makes 
the  proviso  available  only  where  the  seller  furnishes  the  service  or  facility.  Any 
other  result  would  frustrate  the  intent  of  Congress  ^^  and  is  obnoxious  to  the 
rules  of  statutory  construction,  since  exceptions  contained  in  statutes  are  to  be 
strictly  construed.'* 

The  ratio  decidendi  of  the  opinion  is  the  Court's  observance  of  and  adherence  to 
the  proposition  that  since  sub.sections  (d)  and  (e)  relate  to  similar  practices,  it  is 
not  logical  for  the  good  faith  meeting  of  competition  defense  to  be  available  under 
a  charged  violation  of  one  subsection  and  not  the  other.  The  Court  questions  why 
the  defensive  proviso  should  apply  in  situations  where  the  services  or  facilities 
are  furnished  directly,  but  not  where  they  are  furnished  indirectly  through  the 
buyer,^''  and  reasons  that  the  phrase  "furnishing  ...  to  any  purchaser"  should 
relate  to  the  furnishing  of  a  service  or  facility,  whether  it  is  by  reimbur.sement 
to  a  buyer  or  furnished  directly  by  the  seller.^"  This  argument  ignores  the  plain 
language  of  the  statute  which  provides  that  the  defense  is  available  only  in  those 
instances  where  the  seller  furni.shes  the  service  or  facility.  It  is  also  elementary 
that  the  Court  cannot  concern  itself  with  determination  of  the  wisdom  of  legis- 
lative policies.  It  is  not  the  court's  function  to  decide  or  declare  what  is  wi.'je  or 
unwi.se,  logical  or  illogical,  in  statutory,  economic  or  political  tenets,  or  to  deter- 
mine that  because  this  defense  is  available  under  one  sub.section,  it  should  log- 
ically or  reasonably  be  available  under  the  other.  Congress  is  charged  with  the 
obligation  of  determining  all  such  questions  and  with  setting  the  standard  by 
legislative  enactment.  The  only  function  of  the  judiciary,  as  a  coordinate  branch 
of  government,  is  to  interpret  the  statute  so  as  to  promote  and  effectuate  the 
disclosed  intent  of  Congress.  If  the  Court  disagrees  with  the  statutory  language, 
or  the  lack  thereof,  relief  can  only  emanate  from  Congress."  Whether  it  is  logical 
or  wise  to  have  subsection  (b)  also  apply  defensively  to  subsection  (d)  is  not  a 
matter  the  Court  can  address,  nor  should  it  attempt  to  "supply  what  Congress 
has  studiously  omitted."'* 

Finall.v,  we  believe  that  the  Court  erred  in  failing  to  accord  proper  weight  to 
the  Commission's  interpretation  of  the  statute  entrusted  to  it  for  enforcement. 
As  found  by  the  Court,  the  Commission  first  reached  its  view  that  the  good  faith 
meeting  of  competition  proviso  was  not  available  defensively  to  a  charged  viola- 
tion of  Section  2(d)  in  1956  in  Henry  BosenfeUh  Inc.^^  The  Commi.ssion  reaffirmed 

i^H.R.  Conf.  Rep.  20.51.  p.  7.  74th  Conjr.  2d  Sess.  (19.36).  Also,  the  Snprpme  Court's 
reference  to  Congressman  Utterbach's.  Chairman  of  the  House  Managers,  statement  that 
the  proviso  "does  not  set  up  the  meeting  of  competition  as  an  absolute  bar  to  a  charse  of 
discrimination  Tjnder  the  bill.  It  merely  permits  it  to  be  shown  in  evidence.  ...  It  leaves 
it  a  question  of  fact  to  be  determined  in  each  case,  whether  the  competition  to  be  met 
was  such  as  to  jtistifr  the  discrimination  given.  .  .  ."  Standard  Oil  Co.  v.  Federal  Trade 
Commission,  .340  U.S.  241,  260-01  an.")!). 

13  The  Great  Atlantic  if-  Pacific  Tea  Co.  v.  Federal  Trade  Commission,  106  F.  2d  667.  674 
(.3d  Cir.  19.3n>.  c.ert.  denied.  Z09.  U.S.  62.5  (1940),  reh.  denied,  .309  U.S.  694. 

"  United  States  v.  Scharton,  28o  U.S.  518.  521.  52  S.  Ct.  416,  76  L.  Ed.  917  ;  Spokane  rf 
Inland  Empire  P.  Co.  v.  United  States,  241  U.S.  .344.  .36  S.  Ct.  66S,  60  L.  Ed.  1037: 
Pocliester  Telephone  Corp.  v.  United  States.  D.C.,  23  F.  Supp.  634,  aff'd..  307  U.S.  125. 
59  S.  Ct.  754.  S3  L.  Ed.  1147  ;  The  Great  Atlantic  d-  Pacific  Tea  Co.  v.  Federal  Trade 
Commission,  (supra.) . 

^'  Footnote  4,  at  p.  S. 

i«  Footnote  4,  at  p.  10. 

'^'^  Corn  Products  Refining  Co.  v.  Federal  Trade  Commission,  144  F.  2d  211,  215-10  f7th 
Cir.  1944). 

-^Federal  Trade  Commission  v.   Simplicity  Pattern  Co.,  360  U.S.  55,  G7  (1958). 

w  52  F.T.C.  1535. 
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this  holding  in  1957  iu  J.  H.  Filbert,  Inc.,-°  and  again  in  1959  in  Admiral  Corpora- 
tion.'^ The  Commission,  as  late  as  July,  1961,  in  Shiiltotu  Inc.--  again  held  that  the 
2(b)  defens^e  was  not  available  where  the  charged  offense  was  violation  of  Sec- 
tion 2(d).  Despite  Commission  findings  over  a  five-year  period  that  the  defense 
was  not  available,  the  Court  deigned  not  to  accept  the  Commission's  views,  and, 
in  effect,  has  ignored  the  Commission's  expertise  in  such  matters.  The  Court, 
instead,  has  indicated  that  it  is  "in  agreement  with"'  the  district  court's  holding 
in  Delmar  Construction  Co.  v.  Westingliouse  Electric  Corp.^  Tliere,  the  court  had 
held  that  "because  of  the  close  interrelationship  of  subsections  2(d)  and  2(e), 
it  is  both  logical  and  reasonaNe  to  likewise  recognize  such  defense  in  cases 
arising  under  Section  2(d)."  As  indicated  in  the  discussion  above,  it  is  not 
the  province  of  the  court  to  determine  what  is  reasonable  or  logical,  but  rather 
to  interpret  the  statute  in  the  light  of  its  plain  language.  "Any  doubts  as  to  the 
economic  theory  embodied  in  the  statute  are  questions  for  Congress  to  resolve."  -' 

Administrative  interpretations  of  statutes  by  the  agency  charged  by  Congress 
with  their  execution  are  recognized  as  having  i>eculiar  persuasiveness  and 
weight,^  and  such  interpretations  should  be  accepted  by  the  courts  unless  they 
could  not  be  reasonably  or  soundly  made  under  the  terms  of  the  statute.""  Such 
interpretations,  therefore,  should  be  accepted  by  the  courts  unless  they  are  clearly 
erroneous.-'  We  believe  that  the  Commission's  decisions,  based  on  an  in  haec 
rerha  reading  of  the  statute,  which  conforms  to  similar  interpretations  of  the 
same  proviso  by  the  Supreme  Court.=*  should  have  been  followed  by  this  Court 
and  that  its  failure  to  do  so  is  reversible  error. 

The  issue  involved  in  this  proceeding  affects  a  substantial  segment  of  the 
Commission's  work  and  will,  to  the  extent  it  protracts  litigation,  substantially 
affect  the  administration  and  enforcement  of  the  Robinson-Patman  Act.  The 
Commission  believes  that  this  issue  merits  the  con.sideration  of  the  highest  court 
and  that  it  is  one  which  should  be  finally  decided.  Accordingly,  the  Commission 
is  requesting  that  a  petition  for  a  writ  of  certiorari  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  be  filed  in  the  Supreme  Court  of 
the  United  States.  Transmitted  herewith  are  copies  of  the  briefs  filed  in  the 
Court  of  Appeals  and  copies  of  the  Court's  opinion. 

Commissioners  Kern  and  Elman,  who  dissented  from  the  Commission's  decision 
in  the  Shulton  case  and  who  therefore  agree  with  the  decision  of  the  Court  of 
Appeals  here,  concur  in  the  request  that  a  petition  for  certiorari  be  filed,  for 
the  following  reasons :  The  question  of  statutory  construction  presented  is  im- 
portant ;  it  is  a  constantly  recurring  one  which  should  be  authoritatively  settled ; 
and,  .since  a  majority  of  the  Commission  as  now  constituted  does  not  accept 
the  decision  of  the  Court  of  Appeals,  Supreme  Court  review  is  the  only  way 
of  securing  a  definitive  resolution  of  the  question. 

By  direction  of  the  Commission. 

Paul  Raxd  Dixon, 

Chairman. 


='•  .54  F.T.C.  .S.50. 

=1  .5.5  F.T.C.  207S. 

-  .''.  Trade  Kegr.  Rep.  ?  15,.323,  pet.  for  review  pending,  7th  Cir.  No.  1.3,508,  Sept.  11,  1001. 

23  Trade  Rejr.  Rep.  §  60,047  (S.D.  Fla.  1961). 

=1  Federal  Trade  Commission  v.  Broch  d-  Companii.  363  U.S.  166,  177  (1960^ 

--'P.  LoriUard  Co.  v.  Federal  Trade  Commissioii.  267  F.  2d  4.30  (3d  Cir.  1950). 

-'"'Flf.  MnrvR  Sewer  Pipe  Co.  v.  Director  of  United  States  Bureau  of  Mines.  262  F.  2d  37S, 
381  (3d  Cir.1059). 

^Federal  Trade  Commifssion  x.  Mandel  Bro.s.,  359  U.S.  385.  391  (1959):  Davis  v. 
Mann/.  266  U.S.  401.  405   (1925)  :  Slddmore  v.  Sicift  .f  Co.,  323  U.S.  134,  1.30-40   (1944). 

^Standard  Oil  Co.  v.  Federal  Trade  Commission.  340  U.S.  241  (1951)  :  Federal  Trade 
Commission  v.  Simplicity  Pattern  Co.,  360  U.S.  55.  65  (1058). 
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5.    arand   Union  Co.  v.  F.T.C.,  300  F.2d  92    (2iid  Cir.  1962) 

(a)   Court  Action:  Order  affirmed  as  modified. 
(&)   Commission  Action: 

1.  On  July  10,  1962,  Commissioners  Dixon,  Kern  and  Maclntyre  directed 
that  Solicitor  General  be  requested  to  petition  for  certiorari.  Commissioner 
Elam  did  not  participate.  Vote:  3-0. 

July  12,  1962. 

(1)   The  Grand  Union  Company  v.  Federal  Trade  Commission,  2d  Cir.  No.  26,553 
(Docket  6973 — Grand  Union  Company) 

Memorandum  of  July  9,  1962,  from  the  General  Counsel  recommending  that  the 
Solicitor  General  be  requested  to  file  a  petition  for  a  writ  of  certiorari  to  review 
the  opinion  of  February  7,  1962,  of  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  modifying  the  Commission's  order  in  Docket  6973  in  material 
respects. 

On  July  10, 1962,  Messrs.  Dixon,  Kern  and  Maclntyre  directed  that  the  Solicitor 
General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to 
review  the  opinion  in  question,  and  the  letter  to  the  Solicitor  General  making 
such  request  and  transmitting  pertinent  material,  as  submitted  by  the  General 
Counsel,  was  approved  and  ordered  forwarded  after  signature  by  the  Chairman. 

Mr.  Elman  did  not  participate  in  the  foregoing  action. 

The  action  herein  was  confirmed  by  the  Commission. 


July  10,  1962. 

Re  The  Grand  Union  Company  v.  Federal  Trade  Commission,  2d  Cir.  No.  26,553- 

FTC  Docket  6973. 
Hon.  Archibald  Cox, 
Solicitor  General,  Department  of  Justice, 
Washington,  D.C. 

Deab  Mr.  Solicitor  General:  On  February  7,  1962,  the  United  States  Court 
of  Appeals  for  the  Second  Circuit  handed  down  an  opinion  (reported  at  300 
F.2d  92)  in  which,  with  one  judge  dissenting,  it  upheld  the  Commission's  deter- 
mination that  Grand  Union  has  violated  Section  5  of  the  Federal  Trade  Com- 
mission Act,  but  ruled  that  the  Commission's  order  to  cease  and  desist  must  be 
modified.  No  formal  judgment  was  entered  upon  the  filing  of  the  opinion.  There- 
after, on  April  27,  1962,  after  submission  by  the  Commission  and  Grand  Union 
of  proposed  decrees,  the  court  entered  a  final  deei-ee  modifying  the  Commission's 
order  to  cease  and  desist.  The  purpose  of  this  letter  is  to  request  the  filing  of 
a  petition  for  certiorari  to  review  that  decree. 

The  Commission's  complaint  charged  Grand  Union  with  having  committed, 
over  a  four-year  period,  a  series  of  violations  of  Section  5(a)  (1)  of  the  Federal 
Trade  Commission  Act  (66  Stat.  632;  15  U.S.C.  45(a)(1),  by  inducing,  con- 
tracting for,  and  receiving  the  benefit  of,  payments  made  by  many  of  its  sup- 
pliers to  an  advertising  firm  as  compensation  or  consideration  for  services 
rendered  to  them  in  connection  with  respondent's  resale  of  their  products,  when, 
to  respondent's  knowledge,  neither  such  payments  nor  their  benefit  were  made 
available  by  those  suppliers  on  proportionally  equal  terms  to  their  other  cus- 
tomers competing  with  respondent  in  the  resale  of  the  products  (Apdx  5a). 
The  Commission  ruled  (Apdx  lS2-lS3a)  and  the  court  agreed  (300  F.2d  at  94) 
that  those  actions  of  the  suppliers  constituted  violations  of  Section  2(d)  of  the 
Clayton  Act  (Apdx  lS8a,  191a,  195a-196a,  2O5a-207a).  (In  an  earlier  decision 
the  court  had  affirmed  a  Commission  decision  holding  that  one  of  the  suppliers 
had  violated  Section  2(d)  by  contracting  to  make  and  making  its  payments  to 
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tlie  advertising  firm  for  Grand  Union's  benefit.  Swance  Paper  Corporation  v. 
Federal  Trade  Commission,  291  F.2d  833  (2d  Cir.  1061)  :  cert,  denied,  368  U.S. 
987  (1962). 

The  Commission  issued  an  order  to  cease  and  desist  wMeli  forbade  all  three 
types  of  violations.  The  modification  directed  by  the  court  of  appeals  consisted  in 
substance  of  deleting  the  prohibitions  against  "inducing"  discriminatory  pay- 
ments and  "contracting  for  the  receipt  of"  benefits  thereof,  and  of  substituting  for 
the  prohibition  against  the  direct  or  indirect  receipt  of  such  payments  a  prohibi- 
tion only  against  receivng  the  benefits  of  such  payments  made  to  third  persons. 
Under  the  court's  modified  order  Grand  Union  is  free  to  receive  any  discrimi- 
natory payments  made  directly  to  it,  and  to  induce  and  to  contract  for  both  direct 
and  indirect  discriminatory  payments.  In  the  Commission's  view  the  order  as 
entered  was  entirely  proi>er,  the  circumstances  of  this  case  presented  no  occasion 
for  such  restrictive  modifications,  and  the  modified  order  is  not  only  inadequate 
to  prevent  variations  upon  the  illegal  practices  used  in  the  past,  but  would  allow 
resumption  of  a  practically  identical  illegal  arrangement. 

In  addition,  the  action  of  the  court  has  an  importance  far  beyond  its  effect 
upon  the  order  in  this  case.  This  is  because  the  court,  in  attempting  to  justify  its 
departure  from  the  legal  standards  established  by  the  Supreme  Court  for  deter- 
mining the  validity  of  Commission  orders  in  cases  such  as  this,  has  announced, 
as  a  new  rule  of  law,  the  existence  of  an  exception  to  those  standards,  to  the  effect 
that  in  the  absence  of  three  enumerated  aggravating  circumstances  the  Commis- 
sion's order  may  not  prohibit  like  or  related  unlawful  acts,  or  variations  upon  the 
illegal  practices,  but  can  prohibit  only  the  "particular"  illegal  practice  used.  If 
this  exception  becomes  established  then  the  Commission  must  either  demonstrate 
the  existence  of  those  aggravating  circumstances  in  every  case,  or  must  issue 
orders  so  narrow  as  to  allow  evasion  by  minor  variations  of  the  basic  schemes. 
The  circumstances  which  gave  rise  to  the  Commission's  decision  and  order  are 
clear,  and  the  court  did  not  disapprove  in  any  way  the  Commission's  findings. 
The  violations  found  and  prohibited  by  the  Commission  occurred  in  the  making 
and  carrying  out  of  a  set  of  interrelated  arrangements,  formalized  by  written  con- 
tracts, between  (1)  respondent,   (2)  the  owner  of  a  "spectacular"  sign  located 
on   Broadway   in   New   York   City,    and    (3)    thirty   of   respondent's   suppliers. 
Respondent  leased  the  entire  sign  from  the  owner  for  a  nominal  sum  plus  the 
promise  to  get  suppliers  to  join  in  its  use  and  to  pay  the  owner  for  the  privi- 
lege, and  the  owner  contracted  to  maintain  and  operate  the  entire  sign  and  to 
let  respondent  choose  and  other  advertisers  and  approve  their  "copy."  The  thirty 
suppliers  were  obtained  as  participants  by  respondent,  and  they  contracted  with 
the  owner  to  pay  for  their  use  of  the  sign,  received  such  use,  and,  pursuant  to 
unwritten  agreements  directly  with  respondent,  at  least  some  of  them  (including 
Swanee  Paper  Corporation)   also  received  promotions  of  their  products  in  its 
stores.  Grand  Union  received  and  used  all  the  permanent  advertising  space  on  the 
sign,  and  a  portion  of  the  temporary  space,  the  u.se  of  which  it  sold  to  other  ( non- 
supplier)   advertisers  in  return  for  payments  directly  to  it,  and  also  received 
(passed  on  by  the  sign's  owner)  portions  of  the  i)ayments  made  by  some  of  the 
advertisers  and  all  of  the  payments  made  by  some  others.  Thus  each  of  the 
parties  (considering  the  suppliers  collectively  as  one  party)  dealt  directly  with 
each  of  the  others,  with  respect  to  the  discriminatory  payments  indirectly  to  and 
for  respondent's  benefit,  the  various  written  and  oral  contracts  and  agreements, 
and  the  services  furnished  to  the  suppliers. 

Wilh  respect  to  Grand  Union's  responsibility  for  and  knowledge  of  the  dis- 
criminatory character  of  the  contracts  and  the  payments,  the  Commission  in 
its  opinion  summarized  the  facts  as  follows   (Apdx  206a-20Sa)  : 

"The  record  shows,  first  of  all,  that  payments  made  to  respondent  by  certain  of 
its  suppliers  had  not  been  proportionalized.  The  record  also  shows  that  re- 
spondent was  not  a  passive  recipient  of  these  discriminatory  payments  but  that 
it  had,  in  fact,  solicited  them.  Respondent,  and  not  the  suppliers,  originated  the 
plan  under  which  the  payments  were  made  and  in  most  instances  respondent 
approached  the  supplier  with  the  plan.  The  record  sliows  that  suppliers  entered 
into  contracts  with  respondent  on  the  basis  of  individxial  negotiations  and  that 
in  some  instances  respondent  made  special  arrangements  to  secure  the  supplier's 
participation,  such  as  by  agreeing  to  handle  its  products  on  an  exclusive  or 
other  preferential  basis.  There  is  also  evidence  that  respondent  brought  pres- 
sure to  bear  on  suppliers  who  were  reluctant  to  renew  their  contracts  under  the 
sign  program  and  did  so  .successfully.  There  can  be  no  doubt  from  the  facts  of 
record  that  discriminatory  payments  were  made  to  respondent  by  its  suppliers 
as  a  result  of  respondent's  solicitation  and  inducement. 
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"In  this  same  connection,  the  record  shows  that  respondent  knew  that  the 
sign  program  was  a  cooperative  advertising  arrangement.  It  also  linew  that  cer- 
tain of  its  suppliers  had  promotional  allowance  programs  which  were  available 
to  their  customers.  Respondeat  also  knew  that,  ia  general,  the  arrangements 
for  participation  in  the  sign  progam  were  not  negotiated  as  part  of  such 
announced  advertising  allowance  programs.  It  al:~o  knevv-  that  with  one  ex- 
ception, the  arrangement  was  a  sjpecially  tailored  or  negotiated  deal  outside  of 
the  supplier's  generally  announced  program.  The  record  also  shows  that  in 
some  instances  respondent  received  from  the  supplier  an  allowance  under  the 
supplier's  generally  announced  advertising  program  in  addition  to  the  benefits 
which  it  received  from  the  sign  deal.  We  think  that  these  circumstances  should 
have  at  least  "provoked  inquiry  in  the  mind  of  a  prudent  businessman,"  Autu- 
matic  Canteen  Co.  v.  Federal  Trade  Commission,  346  U.S.  01,  66  (1952),  and 
that  respondent  should  have  inquired  whether  the  participating  suppliers  were 
proportionalizing  the  payments  made  under  the  sign  arrangement. 

"The  sign  deal  was  not  limited  to  a  single  transaction,  but  was  a  program 
continuing  over  a  period  of  four  years.  During  that  time  respondent  was  urging 
its  suppliers  to  become  participating  advertisers,  and  the  record  shows  that  cer- 
tain of  these  suppliers,  by  participating,  granted  respondent  allowances  which 
they  did  not  make  available  to  respondent's  competitors  on  proportionally  equal 
terms.  Under  these  circumstances,  it  would  have  been  remarkable  if  these  sup- 
pliers had  not  informed  respondent  during  the  course  of  the  negotiation  that 
it  was  receiving  preferential  treatment.  There  is  ample  evidence  in  the  record  that 
respondent  was  so  informed.  The  letters  of  the  broker,  Frederick  Gash,  which 
are  referred  to  in  the  initial  decision,  certainly  placed  respondent  on  notice 
that  it  was  receiving  benefits  under  the  sign  program  which  were  not  available 
to  other  customers  of  the  participating  suppliers  repi*esented  by  Gash." 

On  its  appeal  to  the  Commission  from  the  initial  decision  of  the  examiner 
Grand  Union  objected  to  the  terms  of  the  order  to  cease  and  desist  which  he 
had  entered.  That  order,  subsequently  adopted  by  the  Commission,  required 
Grand  Union,  in  or  in  connection  with  its  purchase  (in  commerce)  of  grocery 
products  or  related  merchandise,  forthwith  to  cease  and  desist  from — 

"Knowingly  inducing,  receiving  or  contracting  for  the  receipt  of  anything  of 
value  as  compensation  or  in  consideration  for  advertising,  promotional  dis- 
plays or  other  services  or  facilities  furnished  by  or  through  respondent  in  con- 
nection with  the  sale  or  offering  for  sale  of  products  sold  to  respondent  by  any 
of  its  suppliers,  when  such  payment  is  not  afiirmatively  offered  or  otherwise  made 
available  by  such  suppliers  on  proportionally  equal  terms  to  all  their  other 
customers  competing  with  respondent  in  the  sale  and  distribution  of  the  suppliers' 
products." 

In  disposing  of  respondent's  objection  the  Commission  observed  (Apdx  209a)  : 

"The  final  question  presented  for  our  determination  concerns  the  scope  of  the 
order  to  cease  and  desist.  Although  respondent  does  not  suggest  how  the  order 
should  be  modified,  it  apparently  believes  that  it  should  not  be  prohibited  from 
knowingly  inducing  or  receiving  a  discriminatory  allowance  directly  from  a  sup- 
plier but  that  the  order  should  be  limited  to  situations  where  respondent  or  its 
supplier  acts  through  a  third  person.  In  other  words,  its  contention  seems  to  be 
that  the  order  should  go  no  further  than  to  prohibit  respondent  from  engaging 
in  the  illegal  practice  by  the  means  which  it  had  previously  employed.  We  think 
that  such  a  prohibition  would  be  of  little  value  and  that  to  be  effective  the  order 
"must  proscribe  the  method  of  unfair  competition  as  well  as  the  specific  acts  by 
which  it  has  been  manifested."  Hershey  Chocolate  Corporation  v.  Federal  Trade 
Commission,  121  F.2d  968  (1941)  ;  Federal  Trade  Commission  v.  Ruberoid  Com- 
pany, 343  U.S.  470  (1952)." 

After  that  opinion  was  filed  respondent  submitted  to  the  Commission  a  motion 
to  modify  the  order  to  cease  and  desist  to  the  following  terms  (Apdx  215a)  : 

"Knowingly  inducing,  receiving  or  contracting  for  the  receipt  of  anything  of 
value  as  compensation  or  in  consideration  for  advertising,  promotional  displays 
or  other  services  or  facilities  furnished  in  connection  with  the  sale  or  offering  for 
sale  of  products  sold  to  respondent  by  any  of  its  suppliers  where  the  thing  of 
value  is  received  by  respondent  from  a  person  other  than  any  of  its  suppliers  pur- 
suant to  a  contract,  arrangement  or  understanding,  between  one  or  more  of 
respondent's  suppliers  and  such  third  person,  when  respondent  knows,  or  should 
know  from  the  circumstances  known  to  it,  that  such  payment  is  not  available  on 
proportionally  equal  terms  to  all  other  customers  of  such  supplier  or  suppliers 
competing  with  respondent  in  the  sale  and  distribution  of  the  supplier's  products." 
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The  principal  difference  between  the  Commission's  order  and  Grand  Union's 
proposed  substitute  was  that  tlie  former  prohibited  all  inducing,  contracting  for, 
and  receiving  the  benefit  of  discriminatory  payments,  whether  made  directly  to  it 
or  another,  while  the  latter  would  leave  the  company  free  to  obtain  discriminatory 
payments  directly  from  its  suppliers.  Respondent,  while  extensively  arguing  in 
its  motion  the  need  for  clarity  and  specificity  in  Commission  orders,  gave  no  rea- 
son why  it  should  not  be  prohibited  from  obtaining  the  benefit  of  discriminatory 
payments  from  its  suppliers  when  received  directly.  The  Commission  denied  the 
motion  (Apdx225a). 

In  the  court  of  appeals,  in  addition  to  contending  that  the  Commission's  deci- 
sion on  the  merits  of  the  case  was  erroneous  in  fact  and  in  law,  Grand  Union 
argued  that  the  Commission  had  erred  by  not  framing  its  order  in  the  terms  pro- 
posed by  Grand  Union.  The  court  in  its  opinion,  while  recognizing  the  principle 
that  the  Commission  has  "wide  discretion  to  frame  orders  enjoining  continuation 
of  past  practices  found  unlawful  as  well  as  similar  or  related  future  violations," 
held  that  in  this  case  "the  order  should  be  limited  to  the  particular  practice  found 
to  violate  the  statutes"  and  "should  also  be  limited  to  a  prohibition  of  either 
knowing  receipt  or  ioi owing  inducement  and  receipt."  It  directed  the  Commission 
(300  F.2d  at  101)  to  submit  a  proposed  decree  modifying  the  order  "in  con- 
formity with  the  opinion,"  to  which  Grand  Union  could  object  by  filing  a 
counterproposal. 

The  Commission,  while  it  did  not  agree  with  the  modifications  of  its  order,  sub- 
mitted a  proposed  decree  which  it  believed  to  be  in  conformity  with  the  court's 
opinion.  The  Commission's  proposed  decree  was  in  the  following  language : 

"Kno'O'ingly  receiving,  or  inducing  and  receiving,  or  contracting  for  the  re- 
ceipt of,  the  benefit  of  anything  of  value  from  any  of  its  suppliers  through  any 
third  person  (but  not  directly  from  said  supplier),  as  compensation  or  in  con- 
sideration for  advertising,  promotional  displays  or  other  ser\'ices  or  facilities 
furnished  by  or  through  respondent  in  connection  with  the  sale  or  offering  for 
sale  of  products  sold  to  respondent  by  any  of  its  suppliers,  when  such  payment 
is  not  aflirmatively  offei-ed  or  otherwise  made  available  by  such  suppliers  on  pi'o- 
portionally  equal  terms  to  all  their  other  customers  competing  with  respondent 
in  the  sale  and  distribution  of  the  supplier's  products." 

Grand  Union  thereafter  submitted  an  alternative  proposed  decree,  as  follows : 

"Knowingly  receiving,  or  knowingly  inducing  and  receiving  the  benefit  of  any- 
thing of  value  from  any  of  its  suppliers  through  any  third  per.^on  (but  not  di- 
rectly from  said  supplier  or  any  of  its  brokers,  sales  agents  or  other  repre- 
sentatives) as  compensation  or  in  consideration  for  the  enjoyment,  use  or  occu- 
pancy of  any  billboard,  sign  or  like  advertising  or  promotional  service  of  facility 
furnished  by  or  through  respondent  in  connection  with  the  sale  or  offering  for 
sale  by  respondent  of  products  sold  to  respondent  by  the  supplier,  when  respond- 
ent knows,  or  should  know  from  the  circumstances  known  to  it,  that  such  benefit 
or  an  alternative  benefit  is  not  made  available  by  the  supplier  on  proportionally 
equal  terms  to  all  its  other  customers  competing  with  respondent  in  the  sale  and 
distribution  of  the  supplier's  products." 

It  accompanied  its  proposed  decree  with  a  memorandum  in  which  it  construed 
a  phrase  in  the  opinion  as  meaning  that  "it  is  the  receipt  alone  of  benefits  for 
which  Grand  Union  should  be  held  accountable  under  the  order  and  decree" 
and  therefore  the  order  should  not  prohibit  it  from  "contracting  for"  such  receipt 
(p.  2  of  memorandum).  It  also  argued  for  the  first  time  (pp.  3-6)  that  the 
order  should  cover  only  situations  involving  a  "billboard,  sign  or  like  advertising 
or  promotional  service  or  facility."  The  Commission  had  no  opportunity  to 
reply  to  these  new  arguments,  since  the  court's  rule  13(1),  which  the  court 
in  its  opinion  had  stated  should  be  followed,  provides  that  upon  filing  of  a 
respondent's  proposed  decree  "The  court  will  thereupon  settle  and  enter  the 
decree  without  further  hearing  or  argument." 

On  April  27,  1962,  the  court  issued  a  final  decree  which  prohibits  only  the 
knowing  receipt  of  the  benefit  of  discriminatory  payments  to  third  persons 
by  its  suppliers : 

"Receiving,  or  inducing  and  receiving,  the  benefit  of  anything  of  value  from 
any  of  its  suppliers  through  any  third  person  (but  not  directly  from  said 
supplier),  as  compensation  or  in  consideration  for  any  advertising  or  promotional 
display  services  or  facilities  furnished  by  or  through  respondent  in  connection 
with  the  sale  or  offering  for  sale  of  products  sold  to  respondent  by  any  of  its 
suppliers,  when  respondent  knows,  or  should  know,  that  such  benefit  is  not 
affirmatively  offered  or  otherwise  made  available  by  such  suppliers  on  propor- 
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tionally  equal  terms  to  all  their  other  customers  competing  with  respondent  in 
the  sale  and  distribution  of  the  suppliers'  products." 

The  modified  order  leaves  respondent  free  (1)  to  contract  for  the  receipt 
of  payments  and  benefits  both  directly  and  through  third  parties,  (2)  to  induce 
its  suppliers  to  make  discriminatory  payments  directly  and  indirectly,  so  long 
as  the  benefits  of  the  payments  so  induced  are  not  thereafter  received  by  Grand 
T'ni<in,  and  (3)  to  receive  any  discriminatory  payments  or  benefits  directly 
from  its  sui)pliers.  Each  of  these  three  actions  is  closely  related  to  or  an  integral 
part  of  the  illegal  arrangement  used  by  Grand  Union  in  this  case,  and  in  addition 
each  of  them  is  separately  illegal.  The  first  two  were  committed  by  Grand  Union 
in  this  case,  and  the  third  was  not  committed  by  it  only  becau.se  the  single 
supi»ller  shown  by  the  record  to  have  made  its  payments  directl.v  to  Grand 
Union  chose  to  obey  Section  2(d)  and  make  proportionally  equal  payments  to 
its  other  customers — an  action  \Ahicli,  so  far  as  Grand  Union  was  concerned,  was 
entirely  fortuitous. 

The  most  serious  of  the  modifications  is  that  freeing  respondent  from  all  re- 
straint against  receipt  of  discriminatory  benefits  directly  from  its  suppliers.  The 
court  gave  no  explanation  for  that  action,  and  Grand  Union  gave  no  reason  for 
its  request  for  the  modification,  either  to  the  court  or  to  the  Commission.  All  that 
the  court  did  was  make  general  statements  about  the  desirability  of  clarity  and 
.specificity  in  Commissii»n  orders,  state  that  (1)  "Grand  Union's  violations  can- 
iior  be  considered  flagrant."  (2)  that  it  "cannot  be  held  to  have  known  to  a  cer- 
taint.v  that  its  part  in  the  transactitms  was  a  violation  of  §  ~k"  and  (3)  that  "the 
arrangement  .  .  .  has  terminated  and  there  is  nothing  in  the  record  to  suggest 
that  Grand  Union  intends  to  resume  this  or  any  related  activit.v."  I'pon  these 
three  findings  it  concluded  that  the  Uommission's  order  must  be  "limited  to  the 
p;irticuhir  practice  found  to  violate  the  statute"  ( 300  F.2d  at  100) . 

Thus  tile  court  has  anounced  the  existence  of  an  exception  to  the  rule  laid 
down  b.v  the  Supreme  Court  that  "if  the  C<mimis.'<ion  is  to  attain  the  ob.iei  tives 
Congress  envisi(jned.  it  cannot  be  re(iuired  to  confine  its  roadblock  to  the  narrow 
lane  the  transgressor  has  traveled  :  it  mn.-it  be  aUowed  effectively  to  close  all 
roads  to  the  prohil)ited  goal,  so  that  its  (a-der  may  not  be  by-pas.sed  with  ini- 
piinity."  Federal  Trade  (Jommixsi(m  v.  Riiheroid  Co.,  343  U.S.  470,  473  (lU.l^)  ; 
Federal  Trade  Commission  v.  National  Lead  Co..  352  U.S.  419,  428  (1957). 

The  latter  is  the  mo.st  recent  decision  of  the  Supreme  Court  concerning  the  per- 
missible scope  of  Commission  orders  in  anti-monopoly  cases  arising  luuler  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act.  The  Commission  had  found  a  price- 
fixiug  ccmspiracy  etfectuated  by  the  couunon  use  of  a  particular  method  of  scal- 
ing jirices  which  was  not  itself  illegal,  and  issued  an  order  prohibiting  not  only 
continuation  of  the  conspiracy,  but  requiring  each  participant  to  abandon  the 
the  separate  use  of  that  pricing  system.  The  court  upheld  the  requirement,  and  in 
so  doing  cited  and  relied  upon  three  of  its  earlier  decisions  as  to  the  permissible 
scope  of  Comiiii.-.<ion  orders:  Jacob  Sieyel  v.  Federal  Trade  Comiiiissiov,  327  U.S. 
(■>0S.  (511  (1946).  and  Federal  Trade  Commission  v.  Cement  Institute,  333  U.S. 
683,  726  (1948),  both  Federal  Trade  Commission  Act  cases,  and  Federal  Trade 
Co)nniission  v.  l>'nberoid  Co.,  343  U.S.  470.  473  (1952).  a  Cla.vtou  Act  case.  The 
court  said  (3.52  T'.S.  at  42S)  that  the  Commission  "is  clothed  with  wide  discre- 
tion in  determining  the  type  of  order  that  is  necessary  to  l)ring  an  end  to  the 
unfair  practices  found  to  exist,"  that  it  is  "the  exi>ert  body  to  determine  what 
remedy  is  necessary  to  eliminate  the  unfair  or  deceptive  trade  practices  which 
had  been  disclo.sed."  and  "has  wide  latitude  and  judgment  and  the  courts  will  not 
interfere  except  where  the  remedy  selected  has  no  reasonable  relation  to  the 
unlawful  practices  found  to  exist."  (These  statements  also  appeared  in  Jacob 
Siegel.)  The  court  quoted  its  statement  in  Cement  Institute  that  the  Congress 
in  passing  the  Act.  "felt  that  courts  needed  the  assistance  of  men  trained  to 
combat  monopolistic  practices  in  the  framing  of  .iudicial  decrees  in  antitrust  liti- 
gation." and  said  that  in  the  light  of  this  it  should  not  "lightly  modify"  orders 
of  the  Commission.  It  then  made  the  ruling,  quoted  above,  to  which  the  court 
of  appeals  in  this  case  has  announced  an  exception,  following  which  it  said  that 
its  decisions  have  narrowed  the  issue  in  cases  such  as  this  to  the  question ; 
"Does  the  remedy  selected  by  the  Commission  have  a  reasonable  relation  to  the 
unlawful  practices  found  to  exist?"  The  court  of  appeals  in  this  case  did  not 
decide  that  issue,  althovigh  expressly  presented  by  the  record  under  revie\\'. 
respondent's  contentions,  and  the  Commission's  brief  and  argument.  We  sub- 
mit that  it  is  impossible  to  avoid  the  fact  that  the  practices  forbidden  by  each 
of  the  deleted  portions  of  the  Commission's  order  have  close  and  reasonable 
relations  to  the  illegal  practices  foimd. 
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This  view  is  confirmed  by  the  most  recent  decision  by  the  Supreme  Court  upon 
a  challenge  to  the  scope  of  a  Commission  order,  Federal  Trade  Comnii-sfiioii  v. 
Broch  d  Co.,  368  U.S.  360  (1962).  That  case  arose  under  the  Clayton  Act  before 
its  recent  amendment  to  conform  its  enforcement  provisions  to  those  existing 
under  the  Federal  Trade  Commission  Act  when  the  Siegel,  Cement  Institute, 
Xational  Lead,  and  Mandel  (discussed  infra)  decisions  were  rendered.  In  Broch 
the  court  rejected  challenges  to  two  separate  provisions  in  the  Commission's 
order,  and  repeated  again  (368  U.S.  364)  that  "the  Commission  has  a  wide 
discretion  to  formulate  a  remedy  adequate  to  prevent  Broch's  repetition  of  the 
violation  he  was  found  to  have  committed,"  citing  Siegel  and  Cement  Institute. 
The  first  challenged  paragraph  of  the  order,  which  closly  resembles  the  one 
in  this  ca.se,  was  upheld  without  qualification,  while  the  second,  far  broader  and 
more  general  than  here,  was  upheld  because  Broch's  objections  were  premature 
under  applicable  enforcement  procedures  (368  U.S.  at  364-67).  That  decision, 
we  believe,  provides  no  authority  for  the  type  of  drastic  limitation  imposed  by  the 
court  upon  the  order  in  this  case. 

In  deciding  whether  Commission  orders  meet  the  test  of  those  principles 
it  must  be  remembered  that  they  are  not  designed  to  puni-sh  or  to  impose  com- 
pensatory damages  for  past  actions,  but  to  prevent  illegal  practices  in  the  future, 
Federal  Trade  Commission  v.  Ruberoid  Co.,  343  U.S.  470,  470  (1952),  by  tho.se  who 
have  demon-strated  by  their  actions  in  the  past  that  they  need  ".some  fencing 
in,"  Federal  Trade  Commission  v.  National  Lead  Co.,  352  U.S.  419.  431  (1957), 
and  that  "to  be  of  any  value  the  order  must  proscribe  the  method  of  unfair 
competition  as  well  as  the  .specific  acts  by  which  it  has  been  manifested."  Her- 
shey  Chocolate  Corp.  v.  Federal  Trade  Commi.ssion,  121  F.  2d  968.  971-972  (3d 
Cir.  1941).  "Congress  expected  the  Commission  to  exercise  a  special  competence 
In  formulating  remedies  to  deal  with  problems  in  the  general  sphere  of  competi- 
tive practices,"  Buheroid  Co.,  supra,  343  U.S.  at  473,  and  in  exercising  its  ".spe- 
cialized, experienced  judgment"  "in  the  shaping  of  its  remedies  within  the 
framework  of  regulatory  legislation,"  Moog  Industries,  Inc.  v.  Federal  Trade 
Commission,  355  U.S.  411,  413  (1968).  the  Commls.sion  not  only  may  "appraise 
the  facts  of  the  particular  case"  but  al.so  may  "draw  from  its  generalized  experi- 
ence," Siegel  Co.,  supra,  327  U.S.  at  614. 

The  court  of  appeals'  reliance  upon  National  Labor  Relations  Board  v.  Express 
Publishing  Co.,  312  U.S.  426  (1941),  is  entirely  misplaced.  In  that  case  the 
Board  found  that  an  employer  had  violated  subsections  (1)  and  (5)  of  Sec- 
tion 8  of  the  National  Labor  Relations  Act  (49  Stat.  452,  4-53),  by  refusing  to  bar- 
gain and  by  interfering  with  bargaining  negotiations  (312  U.S.  at  429).  Sub- 
.seetion  (5)  declared  it  unlawful  for  an  employer  to  refuse  to  bargain  collectively 
with  the  repre.sentatives  of  his  employees,  while  subsection  (1)  prohibited  in- 
terference with  its  employees'  exercise  of  any  of  the  several  rights  enumerated 
in  Section  7  of  the  Act  ("to  self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through  repre.sentatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection''  (49  Stat.  452)).  The  Board's  order 
not  only  directed  the  employer  to  bargain  and  to  cease  and  desist  from  its 
refusal  to  do  so  (the  Section  8(5)  violation),  but  also  in  a  separate  paragraph 
directed  it  to  cease  and  desist  from  "in  any  manner  interfering  with,  restrain- 
ing, or  coercing  its  employees  in  the  exercise  of  their  rights  [reciting  every 
one  of  them]  as  guaranteed  in  Section  7  of  the  Act'  (which  would  be  Section 
8(1)  violations). 

The  Supreme  Court  upheld  the  portion  of  the  Board's  order  directing  re- 
spondent to  cease  and  desist  from  "refusing  to  bargain  collectively"  (the  en- 
tire subsection  (5)  requirement  (312  U.S.  at  432),  and  disapproved  "in  the 
circumstances  of  [that]  case"  onlij  the  Board's  position  that  because  a  violation 
of  .subsection  (5)  was  also  a  violation  of  subsection  (1),  and  subsection  (1)  pro- 
tected all  the  different  rights  guaranteed  by  Section  7,  proof  of  a  violation 
of  subsection  (5)  allowed  an  order  explicitly  prohibiting  the  employer  from 
any  interference  with  each  of  the  several  Section  7  rights  (312  U.S.  at  432-33). 

It  was  as  though  the  Commission  had  in  this  case  prohibited  not  only  peti- 
tioner's participation  in  its  supplier's  future  violations  of  Section  2(d)  of  the 
Clayton  Act,  but  also  its  participation  in  any  violations  of  any  other  sub.sec- 
tions  of  Section  2.  Only  if  the  Commis.sion  had  done  this  would  its  order  have 
corresponded  to  the  portion  of  the  Express  Publishing  order  held  to  be  improper. 
As  it  is,  the  order  here  corresponds  to  the  portion  of  the  Express  Publishing 
order  which  was  upheld. 
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In  that  decision,  furthermore,  the  Supreme  Court  explicitly  limited  its  holding 
to  such  situations,  saying  (312  U.S.  at  437),  "we  hold  only  that  the  National 
Labor  Relations  Act  does  not  give  the  Board  authority  *  *  *  to  enjoin  violations 
of  all  the  provisions  of  the  statute  merely  because  the  violation  of  one  has  been 
found"-  (emphasis  .supplied).  Nothing  in  that  decision  even  suggests  disapproval 
of  an  order's  prohibiting  participation  in  all  future  violations  of  the  same  single 
and  narrow  statutory  provision  violated,  and  such  a  prohibition  was  explicitly 
affirmed  (312  U.S.  at  432).  Express  Puhlishinf/  is  thus  authority  in  support  of 
the  Commission's  order,  rather  than  again.st  it. 

The  most  recent  decision  of  the  Supreme  Court  upon  the  permissible  scope  of 
Commission  orders  in  cases  arising  under  the  enforcement  provisions  of  the  Fed- 
eral Trade  Commission  Act  is  Federal  Trade  Coiniuission  v.  Mandel  Brothers, 
Inc.,  359  U.S.  385.  391-393  (1959).  In  that  ease  the  Commission  had  proceeded 
iinder  Section  5  against  violations  of  the  Fur  Products  Labeling  Act,  found  that 
Mandel  had  violated  three  out  of  six  requirements  of  a  particular  subsection  of 
the  latter  Act,  and  issued  an  order  prohibiting  all  six  types  of  violations.  The 
court  of  appeals  struck  the  prohibitions  against  the  three  types  of  violations  not 
found  and  the  Supreme  Court  reversed,  upon  principles  equally  aiiplicable  here. 
The  Court  said : 

We  do  not  believe  the  Commission  abused  the  "wide  discretion"  that  it  has  in 
a  choice  of  a  remedy  "deemed  adequate  to  cope  with  the  unlawful  practices"  dis- 
closed by  the  record.  Jacob  Siegel  Co.  v.  Federal  Trade  Comm'n,  327  U.S.  60S,  611. 
It  is  not  limited  to  prohibiting  "the  illegal  practice  in  the  precise  form"  existing 
in  the  past.  Federal  Trade  Comm'n  v.  Ruberoid  Co.,  343  U.S.  470,  473.  This  agency, 
like  others,  may  fashion  its  relief  to  restrain  "other  like  or  related  unlawful  acts." 
Labor  Board  v.  Express  Pub.  Co.,  312  U.S.  426,  436.  The  practice  outlawed  by  §  4 
is  "misbranding."  The  disclosure  required  for  a  properly  branded  garment  is 
specified.  These  disclosure  requirements  are  so  closely  interrelated  that  the  Com- 
mission might  well  conclude  that  a  retailer  who  for  example  failed  to  disclose 
that  the  fur  was  bleached  or  dyed  might  well  default  when  it  came  to  disclosure 
of  the  fact  that  used  fur  was  contained  in  the  garment.  One  cannot  generalize  as 
to  the  proper  scope  of  these  orders.  It  depends  on  the  facts  of  each  case  and  a 
judgment  as  to  the  extent  to  which  a  particular  violator  should  be  fenced  in. 
Here,  as  in  Sherman  Act  decrees  (Local  161  v.  United  States,  291  U.S.  293,  299; 
International  Boxing  Club  v.  United  States,  358  U.S.  242,  253),  the  question  of 
the  extent  to  which  related  activity  should  be  enjoined  is  one  of  kind  and  degree. 
We  sit  only  to  determine  if  the  trier  of  facts  has  exercised  an  allowable  discretion. 
Where  the  episodes  of  misbranding  have  been  so  extensive  and  so  substantial  in 
number  as  they  were  here,  we  think  it  permissible  for  the  Commission  to  con- 
clude that  like  and  related  acts  of  misbranding  should  also  be  enjoined  as  a 
prophylactic  and  preventive  measure. 

The  parallel  between  that  case  and  this  is,  we  think,  much  closer  than  would  at 
first  appear.  Here,  as  there,  the  Commission  is  using  its  powers  under  Section  5 
of  its  Organic  Act  to  enforce  the  requirements  of  another  statute.  In  this  case 
the  violations  are  even  more  extensive  than  in  Mandel  (see  359  U.S.  at  393,  n.  9). 
Here  petitioner  has,  on  a  series  of  occasions  for  several  years,  participated 
with  many  of  its  suppliers  in  a  large  number  of  transactions  which  for  those 
suppliers  constituted  violations  of  the  Clayton  Act  and  for  petitioner  constituted 
violations  of  the  Federal  Trade  Commission  Act.  Here,  as  there,  the  order 
prohibited  only  like  and  related  illegal  actions.  We  believe  that  the  circumstances 
of  the  instant  case  show  clearly  that  it  was  an  occasion  for  applying  the  prin- 
ciples stated  by  the  Supreme  Court  in  Mandel  and  reaching  a  similar  result. 

We  believe,  upon  the  facts  of  this  case  as  found  by  the  Commission  and 
upheld  by  the  Court  (by  its  sub  silentio  rejection  of  Grand  Union's  attack  upon 
the  .substantiality  of  the  evidence  to  support  the  findings),  that  the  Commission's 
order  as  issued  cannot  be  considered  an  abuse  of  discretion,  that  the  court  of 
appeals  erred  in  modifying  the  order,  and  that  the  modifications  render  the 
order  a  practical  nullity.  Deletion  of  the  prohibition  against  receipt  of  payments 
and  benefits  directly  from  suppliers  makes  complete  evasion  not  only  possible 
but  ea.sy.  Deletion  of  the  other  prohibitions,  upon  Grand  Union's  last-minute 
objections,  is  unprecedented  approval  of  and  reward  for  litigation  by  ambush, 
and  deletion  of  the  prohibition  against  "contracting  for  the  recipt  of  "discrimina- 
tory allowances  leaves  Grand  Union  free  to  repeat  actions  which  are  violations  of 
the  express  terms  of  Section  2(d)  on  the  part  of  its  suppliers  and  were  held  by 
the  Commission  in  this  ease,  without  disapproval  by  the  court,  to  constitute 
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violations  of  Section  5  on  the  i)art  of  Grand  Union.  Even  the  Ksame  panel  of  this 
court  which  decided  this  case  appears  to  regard  such  actions  as  violative  of 
Section  .",  for  in  Anicricdii  News  Company  v.  Federal  Trade  Cnmiiiissinn  oOO  F. 
2d  104  (lid  Cir.  19G2),  where  the  Commission's  order  contained  the  same  pro- 
vision, the  court's  moditications  left  that  prohihition  in  the  order.  The  same 
court  also  included  in  its  modified  order  in  the  Swaiice  case  a  prohibition  against 
that  supplier's  "contracting  to  pay''  discriminatory  allowances  to  third  persons 
for  its  cu.stomers'  benefit.  In  Giant  Food  Inr  v.  Federal  Trade  Coiiiiiiission.  U.C. 
Cir.  No.  16,507.  June  14,  1062,  where  the  pi'opriety  of  the  inclusion  of  such  a 
prohibition  was  briefed  and  argued,  the  court,  although  directing  minor  modi- 
fications, atlirmed  that  provision. 

The  Commission  regards  the  deletion  of  the  provisions  concerning  "inducing" 
without  receiving  or  contracting  for  discriminatory  allowances,  and  that  con- 
cerning "other"  services  or  facilities.  t(»  be  so  minor  as  n(tt  themselves  to  warrant 
seeking  Supreme  Court  review,  and  therefore  does  not  intend  to  ask  the  filing  of 
petitions  for  certiorari  in  Amerlean  Xeim.  where  only  such  modifications  were 
made,  or  in  Giant  Food,  if  the  court  adopts  the  C(»mmission's  proiiosed  final  decree 
iucori»orating  the  language  of  the  opinion  therein.  However,  it  believes  that  their 
inclusion  in  the  Commission's  order  in  this  case  was  not  improper. 

It  is  recpiested  that  a  petition  for  writ  of  certiorari  to  the  United  States  Couri 
of  Appeals  for  the  Second  Circuit  be  filed  in  the  Supreme  Court  of  the  United 
States,  It  must  be  anticipated  that  Grand  Union  will  file  such  a  petition  and, 
becau.se  the  particular  practice  involved  has  not  previously  been  the  subject  of  a 
court  decision,  may  obtain  review.  In  that  event  certiorari  is  more  likely  to  be 
granted  to  review  as  well  the  modifications  of  the  order,  while  failure  to  file  a 
petition  in  this  case,  particularly  after  failure  to  file  in  S^icunee,  may  be  viewed 
as  an  acquiescence  in  the  new  rule  of  law  announced  by  the  court  in  these  two 
ca.ses. 

There  are  transmitted  herewith  copies  of  the  pertinent  briefs,  the  appendix 
(printed  by  petitioner),  the  opinion  of  the  court  of  appeals,  the  Commissioner's 
proposed  decree,  petitioner's  proposed  decree  and  accompanying  memorandum, 
the  decree  entered  by  the  court  of  appeals,  a  copy  of  the  final  decree  in  American 
News,  a  copy  of  the  opinion  of  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  in  Giant  Food,  and  a  copy  of  the  Commission's  proposed  final  decree 
therein. 

By  direction  of  the  Commission. 

Enclosures : 

Paul  Rand  Dixon,  Chairman. 


SHULTON,  INC. 


6.  Shnlfon,  Inc.  v.  F.T.V.,  30.j  F.  2cl  36   (7th  Cir.  1962) 

<a)  Court  Action:  Order  set  aside  and  remanded  to  permit  petitioner  to  present 
i(b)  defense. 

( b )   Couim i.ssion  Action : 

1.  On  July  27,  1962  directed  1)  tliat  certiorari  not  be  sought  in  this  matter 
2)  reopened  proceeding  3)  remanded  to  hearing  examiner  4)  directed  liear- 
ing  examiner  to  file  a  revised  initial  decision  upon  completion  of  hearings. 
Vote:  .■")-(). 

September  4.  1962. 

(11)  Hhnlton,  Inc.  v.  Federal  Trade  Commission.  7th  Cir.  No.  13508 
(Docket  7721 — Shulton,  Inc.) 

{a)  Memorandum  of  July  24.  1962,  from  J.  B.  Truly,  Acting  General  Counsel, 
with  reference  to  the  opinion  and  judgment  of  May  10,  1962,  of  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  setting  aside  the  Commission's  order  in 
Docket  7721  and  dismissing  the  complaint,  and  to  the  Court's  further  judgment 
of  July  12,  1962,  modifying  its  May  10,  1962.  judgment  so  as  to  remand  the  ease 
to  the  Commission  with  directions  to  afford  the  respondent  an  opportunity  to 
present  a  defense  under  Section  2(b)  of  the  amended  Clayton  Act  to  the  charges 
of  the  complaint  that  respondent  has  violated  tlie  provisions  of  Section  2(d).  Mr. 
Truly  recommended  that  certiorari  not  be  sought  and  that  the  Commission  enter 
an  order  reopening  the  proceeding  and  directing  the  hearing  examiner  to  afford 
Shulton  an  opportunity  to  present  a  2(b)  defense. 

(7>)  Memorandum  of  July  26,  1962.  from  Mr.  Truly  submitting  draft  of  order 
in  accordance  with  his  above  recommendation,  and  expressing  the  opinion  that 
the  order  should  not  be  issued  until  October  11,  1962.  or  until  the  Supreme  Court 
has  acted  on  Shulton's  petition  in  the  event  that  Shulton  files  for  certiorari 
before  that  date. 

On  July  27,  1962,  the  five  Commissioners  (1)  directed  that  certiorari  not  be 
sought  in  this  matter:  (2)  reopened  the  proceeding  in  Docket  7721:  (3)  re- 
manded the  matter  to  Hearing  Examiner  AValter  R.  Johnson  for  such  further 
proceedings  as  are  necessary  to  comply  fully  with  the  opinions  and  judgments 
of  the  Court  and  for  the  receipt  of  such  rebuttal  evidence  as  counsel  support- 
ing the  complaint  may  offer:  (4)  directed  that  the  hearing  examiner,  ui>on 
completion  of  the  hearings,  shall  file  with  the  Commission  a  revised  initial 
decision  based  uiwn  any  such  additional  evidence  as  may  be  received;  and  (.j) 
directed  the  issuance  and  service  upon  the  parties  of  an  order  to  that  effect. 

It  was  directed  that  the  order  herein  be  not  issued  until  October  11,  1962, 
or  until  the  Supreme  Court  has  acted  -on  Shulton's  petition  in  the  event  that 
Shulton  files  for  certiorari  before  that  date. 

(407) 


SUNSHINE  BISCUITS,  INC. 


7.  Sunshine  Biscuits,  Inc.  v.  F.T.C..  30G  F.2cl  4S  (7th  Cir.  1962) 

(a)    Court  Action:  Order  set  aside  and  Commission  directed  to  dismiss  com- 
plaint. 

(?>)    Commission  Action: 

1.  On  August  14,  1902  directed  that  Solicitor  General  be  requested  to  file 
petition  for  certiorari.  Vote  :  4—0. 

2.  On  October  30,  1962  reaffirmed  to  Solicitor  General  Commission's  re- 
quest for  tiling  of  petition  for  certiorari. 

3.  On  November  S,  1962  directed  that  request  for  petition  for  certiorari 
be  withdrawn.  Vote :  3-0,  Mr.  Higginbotham  abstained.  Mr.  Elman  did  not 
participate. 

4.  On  November  20,  1962  directed  issuance  of  press  release  witli  state- 
ments added  by  Commissioners  Elman  and  Higginbotham.  Vote  :  5-0. 

September  4.  1962. 

(15)   >>!u)isliinc  Biscuits.  Inc.  v.  Federal  Trade  Commission,  7th  Cir.,  No.  13,570 
( Docket  7708 — 'Sunshine  Biscuits,  Inc. ) 

Memorandum  of  August  13,  1962,  from  the  General  Counsel  transmitting  draft 
of  letter  to  the  Solicitor  General  requesting  that  he  file  in  the  Supreme  Court 
a  i>etition  for  a  writ  of  certiorari  to  the  Ignited  States  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  that  Court's  opinion  and  judgment  of  July  11,  1962, 
setting  aside  the  Commission's  order  in  this  nmtter  and  directing  the  Commis- 
sion to  dismiss  its  complaint.  The  draft  stated  the  position  of  Mr.  Elman  in 
substantially  the  same  language  as  that  used  in  the  letter  requesting  certiorari  in 
the  Exquisite  Form  Brassiere  case  (Docket  6966). 

On  August  14.  19(>2,  pursuant  to  the  recommendation  of  ^Ir.  Anderson,  Mes.*!rs. 
Dixon,  Anderson,  Kern  and  Elman  directed  that  the  Solicitor  General  be  re- 
quested to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  review  the 
opinion  and  judgment  in  question,  and  the  letter  to  the  Solicitor  General  making 
such  request  and  transmitting  pertinent  material,  as  submitted  by  the  General 
Counsel,  was  approved  and  ordered  forwarded  after  signature  by  the  Chairman. 


October  30,  1962. 

(1)    f^uusJiinc  Biscuits.  Inc.  v.   Federal  Trade  Commission.  7th  Cir.,  No.  13,750 
(Docket  7708 — ^Sunshine  Biscuits,  Inc.) 

Draft  of  letter  to  Hon.  Archibald  Cox,  Solicitor  General,  in  response  to  his 
letter  of  October  23,  1962,  with  reference  to  the  Commission's  request  under  its 
action  of  September  4,  1962,  that  he  petition  the  Supreme  Court  to  review  the 
decision  of  the  United  States  Court  of  Appeals  for  the  Seventh  Circuit  in  the 
abf)ve  proceeding.  Mr.  Cox  expressed  the  opinion  that  review  by  the  Supreme 
Court  in  this  case  should  not  lie  sought. 

The  reply,  transmitted  by  the  General  Counsel  with  memorandum  of  October 
26,  1962.  exjiressed  the  opinion,  for  the  reasons  recited,  that  a  petition  for 
certiorari  should  be  filed,  and  reaffirmed  the  Commission's  request  to  that  effect. 

(40S) 
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November  8,  1962. 


(1)   Sunshine  Biscuits,  Inc.  v.  Federal  Trade  Commission,  7tli  Cir.,  No.  13,570 
(Docket  770S — Sunsliine  Biscuits,   Inc.) 

Pursuant  to  agreement  on  November  5,  1962,  on  November  6,  1962,  Messrs. 
Dixon,  Anderson  and  Maclntyre  determined  that  the  request,  pursuant  to  the 
action  of  September  4,  1962,  for  a  petition  for  a  writ  of  certiorari  in  the  above 
matter  be  withdrawn,  and  directed  that  the  Solicitor  General  be  so  notified. 

The  above  action  was  confirmed  by  the  Commission. 

Mr.  Higginbotham  abstained  from  voting  as  to  the  foregoing  action,  and  Mr. 
Elman  was  recorded  as  not  participating  therein. 


November  20,  1962. 

(1)   Sunshine  Biscuits,  Inc.  v.  Federal  Trade  Commission,  7th  dr.,  No.  13,r)70 
(Docket  7708 — Sunshine  Biscuits,   Inc.) 

Pursuant  to  the  agreement  on  November  15,  1962,  Mr.  Dixon  presented  a  re- 
drafted press  release  explaining  the  Commission's  reasons  for  not  seeking  Su- 
preme Court  review  of  the  above  Court's  decision  setting  aside  a  cease  and  desist 
order  of  the  Commission. 

The  submitted  press  release  was  approved  and  ordered  issued  together  with 
the  statements  of  Messrs.  Elman  and  Higginbotham  added  thereto. 


August  14,  1962. 

Re  Sunshine  Biscuits,  Inc.  v.  Federal  Trade  Commission,  7th  Cir.  No.  13570 — 

FTC  Docket  7708. 
Hon.  Archibald  Cox, 
Solicitor  General, 
Department  of  Justice, 
W((shiu(jton,  D.C. 

Dear  Mr.  Solicitor  General:  On  July  11.  1962,  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  issued  its  opinion  and  entered  its  judgment  set- 
ting aside  an  order  to  cease  and  desist  of  the  Federal  Trade  Commission  and  di- 
recting the  Commission  to  dismi.ss  its  complaint. 

In  so  doing  the  court  con.strued  section  2(b)  of  the  amended  Clayton  Act  to 
excuse  price  discriminations,  which  otherwise  would  violate  section  2(a).  where 
the  lower  prices  meet  the  equally  low  prices  of  competitors  and  are  afforded 
for  the  purpose  of  acquiring  new  customers.  The  Commission  (Commissioner 
Elman  dissenting)  had  ruled  that  section  2(b)  only  permits  as  an  act  in  self- 
defense  against  the  price  raids  of  comi^etitors.  the  meeting  of  equally  low  prices 
of  competitors  in  order  to  retain  customers ;  that  the  section  does  not  permit 
such  price  discriminations  for  the  purpose  of  securing  new  customers.  This  ques- 
tion as  to  the  interpretation  of  section  2(b)  of  the  Clayton  Act  is  the  only  ques- 
tion raised  by  the  court's  decision. 

The  Commission's  order  was  issued  pursuant  to  a  complaint  charging  Sunshine 
with  having  discriminated  in  price  in  violation  of  section  2(a)  of  the  Clayton 
Act,  as  animended  by  the  Robinson-Patman  Act.  More  specifically,  the  complaint 
recited  the  sale  of  potato  chips  to  certain  large  retail  grocery  and  drug  chains  at 
prices  lower  than  those  charged  to  competing  purchasers.  Section  2(a)  in  per- 
tinent part  provides  : 

"That  it  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the  course 
of  such  commerce,  *  *  *  to  discriminate  in  price  between  different  purchasers  of 
conunodities  of  like  grade  and  quality.  *  *  *  where  the  effect  of  such  discrimina- 
tion may  be  substantially  to  lessen  competition  or  tend  to  create  a  monopoly 
in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent  competition  with  any 
person  who  either  grants  or  knowingly  receives  the  benefit  of  such  discrimination, 
or  with  customers  of  either  of  them  :  *  *  *." 

Sunshine  admitted  the  particular  price  discriminations  .specified  in  the  com- 
plaint and  stipulated  that  it  had  discriminated  in  price  in  favor  of  still  other 
custouiers.  It  also  stipulated  that  the  effect  of  the  price  discriminations  may  be 
.substantially  to  lessen  competition  or  to  injure,  destroy  or  prevent  competition 
with  the  favored  customers.  As  characterized  by  the  court,  "the  evidence  sub- 
mitted by  the  Commission  counsel  before  the  hearing  examiner  consisted  of  a 
stipulation  in  which  Sunshine  admitted  all  essential  elements  necessary  to  es- 
tablish a  prima  facie  violation  of  section  2(a)"  (slip  opinion  2) . 
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Sunshine  took  the  position  that  its  price  discriminations  were  justified  under 
the  affirmative  defense  provided  by  section  2(b)  of  the  amended  Clayton  Act. 
Section  2(b)  provides  in  pertinent  part  : 

"Upon  proof  being  made  *  *  *  that  there  has  been  discrimination  in 
price  *  *  *,  the  burden  of  rebutting  the  prima  facie  case  thus  made  by  show- 
ing justification  shall  be  ui>on  the  i>erson  charged  with  a  violation  of  this  section, 
and  unless  justification  shall  be  attirmatively  shown,  the  Commission  is  author- 
ized to  issue  an  order  terminating  the  discrimination:  Provided,  hoircrrr.  That 
nothing  herein  contained  shall  prevent  a  seller  rebutting  the  prima  facie  case 
thus  made  by  showing  that  his  lower  price  or  the  furnishing  of  services  or  facili- 
ties to  any  purchasers  or  purchasers  was  made  in  good  faith  to  meet  an  equally 
low  price  of  a  competitor  *   *   *." 

Upon  ctmsideration  of  Sunshine's  affirmative  defense,  the  Commission  found 
(Petitioner's  Appendix  144)  : 

"4.  Respondent  claims  that  it  granted  the  aforesaid  discounts  for  the  purpose 
of  iHPeting  in  good  faith  e(iually  low  prices  granted  or  offered  by  its  com- 
petitors. In  some  instances,  it  was  necessary  for  respondent  to  grant  discounts 
in  order  to  prevent  the  loss  of  its  customers  to  competitors.  In  a  number  of 
other  instances,  however,  respondent  granted  discounts  to  buyers  who  had  been 
purchasing  from  its  competitors  and  was  thus  able  to  obtain  new  customers. 

■'(5)  The  defense  of  meeting  competition  contained  in  the  proviso  to  Section 
2(b)  of  the  amended  Clayton  Act  is  limited  in  its  scope  to  those  situations  in 
which  a  seller  is  acting  in  self-defense  against  competitive  price  attacks  and  is 
not  ai'plica'ble  where  the  seller  makes  discriminatory  price  reductions  in  order 
to  obfain  new  customers.  In  those  instances  in  which  respondent  lowered  its 
price  to  obtain  new  cus'timiers.  it  was  not  acting  defensively  and  cannot  avail 
itself  of  the  meeting  competition  defense  provided  by  Section  2(b)." 

The  Commission  held  that  Sunshine  had  failed  to  establish  a  valid  defense 
under  section  2(b),  and  issued  its  order  to  cease  and  desist. 

In  an  accompanying  opinion  (P.A.  146-151)  the  Commission  expressed  its 
understanding  that  the  meeting  competition  defense  contained  in  .section  2(b) 
of  the  Clayton  Act  excuses  discriminatory  practices  having  the  very  anticom- 
petitive effects  which  Congress  sought  to  prevent  by  .section  2(a)  :  that  Congress 
was  aware  of  the  basic  conflict  between  the  remedial  objectives  of  the  statute 
and  this  defense ;  and  that  the  legislative  history  discloses  a  Congressional  in- 
tent to  restrict  the  application  of  the  meeting  competition  defense. 

The  Commission  relied  upon  SfiDidard  Oil  Voinixmy  v.  FcdrraJ  Trade  Commis- 
sioth  340  U.S.  231,  241  (1951).  where  the  Supreme  Court  stated  that  the  .section 
2(b)  defense,  following  the  Robinson-Patman  amendment,  "still  consists  of  the 
provision  that  wlierever  a  lawful  lower  price  of  a  competitor  threatens  to  de- 
prive a  seller  of  a  customer,  the  seller,  to  retain  that  customer,  may  in  good  faith 
meet  that  lower  price."  The  Commission  also  relied  upon  the  decision  of  the  Sec- 
ond Circuit  in  Standard  Motor  Products,  Inc.  v.  Federal  Trade  Commission,  2(35 
F.  2d  (>74,  677  (1959),  cert,  denied,  361  U.S.  S26  (19.59),  where  that  court  held 
that  "it  is  well  settled  that  a  lower  price  is  within  §  2(b)  *  *  =■'■  only  if  it  is  used 
defensively  to  hold  customers  rather  than  to  gain  new  one.s." 

The  Seventh  Circuit  in  the  instant  ca.se.  however,  held  that  the  Commission 
was  in  error  in  ruling  that  the  section  2(b)  defen.se  is  not  available  whei-e  the 
seller  makes  discriminatory  price  reductions  in  order  to  obtain  new  customers. 
With  respect  to  the  Standard  Oil  case  the  court  stated  that  since,  in  that  case. 
Standard  Oil  "had  made  the  lower  price  in  question  oidy  to  retain  its  customers 
and  had  not  acquired  new  customers  thereby,  the  question  presented  in  the  ins- 
tant case  was  not  before  the  Supreme  Court."  Considering  the  language  of  Stand- 
ard Oil  in  the  light  of  the  issue  pre.sented  in  that  case,  the  court  of  appeals  con- 
cluded that  the  language  did  not  lend  support  to  the  Commission's  position 
(slip  opinion  4).  The  Seventh  Circuit  did  not  consider  the  Second  Circuit's  opin- 
ion in  Standard.  Motor  Products  as  persuasive  inasmuch  as  the  only  authority 
cited  by  the  Second  Circuit  was  the  Standard  Oil  case  (slip  opinion  5). 

The  Seventh  Circuit  concluded  that  the  section  2(b)  proviso  clearly  applies 
whether  the  purchasers  involved  are  new  or  old  customers,  so  that  there  was  no 
need  to  re.sort  to  legislative  history,  which  was  deemed  by  the  Court  to  b«'.  at 
best,  inconclusive.  The  court  also  held  that  the  Commission's  construction  would 
be  unworkable  because  of  the  practical  difficulty  in  distinguishing  between  old 
and  new  customers,  and  would  be  economically  unsound  because  it  would  permit 
a  seller  to  have  a  monopoly  of  his  old  customers  and  would  require  price  dis- 
criminations between  old  and  new  customers  (slip  opinion  .5-6). 
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Tlio  Commission  believes  tliat  the  Seventh  Circuit  was  in  error  in  so  deciding 
the  ca.-^e.  While  the  Supreme  Court  did  not,  in  the  Standard  Oil  case,  have  before 
it  the  identical  issue  decided  b.v  the  Commission  in  the  Sunshine  case,  the  Supreme 
Court  did  in  Standard  OH  render  a  considered  opinion  to  the  effect  that  the 
section  2(b)  defense  only  authorizes,  as  an  act  of  self-defense  against  a  price 
raid  b.v  a  comi>etitor,  the  good  faitli  meeting  of  a  lawful  lower  price  of  the  com- 
petitor in  order  to  retain  a  customer.  (  See  pages  21  through  2."i  of  the  Commis- 
sion's brief  for  a  detailed  analysis  of  the  Standard  Oil  opinion  to  this  effect.)  It 
is  also  significant  that  the  minority  reproduced  the  following  portion  of  the 
majority  opinion  as  expounding  the  majority's  understanding  of  the  meaning  of 
the  section  2(b)  defense  of  the  amended  Clayton  Act  as  compared  to  the  "meet- 
ing competition"  clause  of  section  2  of  the  original  Act   (340  I'.S.  at  2r).")-2o6)  : 

"It  thus  eliminates  certain  difficulties  which  arose  under  the  original  Clayton 
Act.  For  example,  it  omits  reference  to  discriminations  in  price  'in  the  same  or 
different  communities  .  .  .'  and  it  thus  restricts  the  proviso  to  price  differentials 
occurring  in  actual  competition.  It  also  excludes  reductions  which  undercut  the 
'lower  price'  of  a  competitor.  None  of  these  changes,  however,  cut  into  the  actual 
core  of  the  defense.  That  still  consists  of  the  provision  that  wherever  a  lawful 
lower  price  of  a  competitor  threatens  to  deprive  a  seller  of  a  customer,  the  seller, 
to  retain  that  customer,  may  in  good  faith  meet  that  lower  price." 

The  Commission,  therefore,  believes  that  the  ITnited  States  Court  of  Api)eals 
for  the  Second  Circuit  was  correct  when  it,  in  Standard  Motor  Products,  cited 
the  standard  Oil  case  for  the  proposition  that  "It  is  well  settled  that  a  lower 
price  is  within  §  2(b)  *  *  *  only  if  it  is  used  defensively  to  hold  customers  rather 
than  to  gain  new  ones." 

Section  2(b),  as  an  exception  to  the  basic  policy  objectives  of  section  2(a)  (the 
remedial  portion  of  the  statute)  must  be  strictly  construed  as  allowing  only,  as 
a  means  of  self-defense  against  the  price  raid  of  a  comi^etitor,  the  meeting  of  the 
lower  price  of  the  competitor  in  order  to  retain  a  customer.  The  legislative  history 
evidences  the  intention  of  the  Congress  that  the  proviso  in  question  be  strictly 
limited.  (See  Commission's  brief,  pages  28-35). 

The  court's  anticipation  of  possible  difficulties  in  distinguishing  between  new 
and  old  customers  does  not,  we  think,  furnish  a  sound  basis  for  the  court's  deci- 
sion. No  such  problems  were  present  in  the  instant  case.  The  court's  opinion  was 
rendered  with  respect  to  discriminatory  prices  granted  purchasers  for  the  pur- 
pose of  acquiring  new  customers.  Practical  problems  of  whether  a  customer  is 
new  or  old  can  be  met  in  a  practical  manner  when  and  if  they  arise. 

We  do  not  believe  the  court  properly  concluded  that  the  Commission's  construc- 
tion of  section  2(b)  would  defeat  the  purpose  of  the  Robinson-Pa tman  Act  b.v 
stifling  competition  for  new  customers,  creating  a  monopol.v  in  a  seller  with 
respect  to  his  old  customers  and  forcing  price  discriminations  between  old  and 
prospective  customers.  To  the  contrary,  the  Commission's  decision  would  effec- 
tuate the  purpose  of  the  Robinson-Patman  Act  by  eliminating  a  method  of  com- 
petition deemed  unfair  by  the  Congress.  Under  the  Commission's  decision  there 
would  still  be  competition  for  new  customers,  but  not  by  means  of  discriminator.v 
prices  which  could  not  be  cost  justified  and  which  would  injure  the  other  cus- 
tomers of  the  seller.  Sellers  could  still  compete  for  new  business  b.v  offering  lower 
prices,  except  that  they  would  also  have  to  give  the  benefit  of  the  lower  prices, 
to  the  extent  that  they  could  not  be  cost  justified,  to  their  other  customers  who 
would  otherwise  be  injured.  Further,  it  is  the  court's  construction  of  section  2(li) , 
rather  than  the  Commission's,  that  would  result  in  the  greater  incidence  of  price 
discriminations  between  new  and  old  customers.  Under  the  court's  construction, 
a  seller  could  discriminate  against  all  of  his  existing  customers  in  order  to  .secure 
a  new  account.  Under  the  Commission's  construction,  a  seller  would  be  required 
not  to  discriminate  against  an  existing  account  when  he  wanted  to  compete  for 
a  new  one.  The  Commission's  decision  would  not  prevent  competition  for  new 
accounts ;  it  would  simply  prohibit  discriminations  against  other  customers  when 
so  competing.  (See  further  discussion  at  pages  36  through  40  of  the  Commission's 
brief. ) 

This  case  involves  a  most  important  interpretation  of  the  Clayton  Act.  The 
remedial  objective  of  section  2(a)  is  to  prevent  injury  to  competition  re.sulting 
from  price  discriminations.  As  the  section  2(b)  provi.so  excuses  price  discrimina- 
tions having  the  very  anti-competitive  effects  which  section  2(a)  would  prevent, 
there  is  a  ba.sic  conflict  between  .section  2(b)  and  section  2(a).  Therefore, 
if  the   Seventh   Circuit  opinion  broadly   construing   the   section   2(b)    proviso 
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is  allowed  to  stand,  section  2(a)  would,  to  an  appreciable  extent,  be  written 
out  of  the  Act.  The  Robinsou-Patman  amendment  was  directed  particularly 
to  protect  small  businessmen  in  their  purchases  as  against  their  larger  competi- 
tors. Small  businessmen  stand  to  lose  this  protection  by  virtue  of  the  Seventh 
Circuit's  opinion  which  opens  the  door  to  price  discriminations  by  sellers  for  the 
purpose  of  acquiring  the  new  business  of  large  accounts. 

In  view  of  the  importance  of  the  case,  the  inconsistency  of  the  opinion  with 
that  of  the  Supreme  Court  in  Standard  Oil,  as  well  as  the  direct  ccmflict  Avith 
the  decision  of  the  Second  Circuit  in  Standard  Motors,  we  request  that  a  petition 
for  certiorari  be  tiled. 

Commissioner  Elman,  who  dissented  from  the  Commission's  decision  in  this 
case  and  who  therefore  agrees  with  the  decision  of  the  court  of  appeals,  concurs 
in  the  request  that  a  petition  for  certiorari  be  filed  for  the  following  reasons : 
The  question  of  statutory  construction  presented  is  important :  it  is  a  constantly 
recurring  one  which  should  be  authoritatively  settled ;  and,  since  a  majority  of 
the  Commission  does  not  accept  the  decision  of  the  court  of  appeals.  Supreme 
Court  review  is  the  only  way  of  securing  a  definitive  resolution  of  the  question. 

Transmitted  herewith  are  copies  of  Sunshine's  briefs  and  separate  appendix 
filed  in  the  court  of  appeals,  the  Commission's  brief  and  appendix  filed  in  that 
court,  and  the  court's  opinion  and  judgment. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon,  Chairman. 


THOMASVILLE  CHAIR  CO. 


8.  Thomasville  Chair  Co.  v.  F.T.C.,  306  F.2d  541  (5th  Cir.  1962). 

(a)  Court  Action  :  Order  set  aside  and  cause  remanded. 
(  h)  Commission  Action  : 

1.  On  September  25,  1962  directed  that  Solicitor  General  be  requested  to 
file  a  petition  for  certioraiu.  Vote  5-0. 

2.  On  November  27,  19()2,  directed  that  no  further  efforts  be  made  to  seek 
certiorari,  ^'otc■.  4-1,  Commissioner  Anderson  voting  in  the  negative. 

3.  On  September  19,  1963  directed  General  Counsel  to  prepare  necessary 
papers  ordering  dismissal  of  proceedings.  Vote:  4-0.  Commissioner  Ander- 
son withheld  his  vote. 

4.  On  October  IS,  1963  complaint  in  this  matter  was  dismissed.  Vote:  5-0. 


Sbiptembek  25,  1962. 
Mr.  Elman  presented  the  following  Matters  : 

(1)    Thomasville   Chair  Co.  v.  Federal  Trade  Commission,  5th  Cir.,  No.  18,996 
(Docket  727.3 — Thomasville  Chair  Company) 

Mr.  Elman  presented  memorandum  of  September  21,  1962.  in  which  he  re- 
ported his  consideration  of  this  matter  in  view  of  memorandum  of  September 
19.  1962,  from  the  General  Counsel's  Ottice.  transmitting  draft  of  letter  to  the 
Solicitor  General  requesting  the  filing  of  a  petition  for  a  writ  of  certiorari  to  re- 
view the  opinion  and  judgment  entered  August  14.  1962,  by  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  setting  aside  the  order  in  Docket  6237 
and  remanding  the  matter  for  further  proceedings  "not  inconsistent  with" 
rulings  made  in  the  opinion. 

After  cnnsideration.  on  motion  of  Mr.  Elman.  the  Commission  directed  that  the 
Solicitor  General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of  certi- 
orari to  review  the  opinion  and  .ludgment  in  question,  and  the  letter  to  the 
Solicitor  General  making  such  request  and  transmitting  pertinent  material,  as 
sub-mitted  by  the  General  Counsel,  was  approved  and  ordered  forwarded  after 
signature  by  the  Chairman. 

November  27,  1962. 

(2)    Thomasville  Chair  Companii  v.  Federal  Trade  Commission. 
5th  Cir.,  No.  18,996   (Docket  7273— Thomasville  Chair  Company) 

]Mr.  Dixon  reixirted  his  consideration  of  this  matter  in  view  of  the  following 
memoranda  with  reference  to  the  Commission's  request,  pursuant  to  the  action 
of  September  25.  1962.  of  the  Solicitor  General  that  a  petition  for  a  writ  of 
certiorari  be  filed  in  the  Supreme  Court  for  review  of  the  opinion  and  iudg- 
ment  entered  August  14.  1962.  by  the  t'nited  States  Court  of  Appeals  for  the 
Fifth  Circuit  setting  aside  the  order  in  Docket  6237  and  remanding  the  matter 
for  further  proceedings  "not  inconsistent  with"  rulings  made  in  the  opinion  : 
(a)  memorandum  of  Novemlier  21,  1962.  from  Acting  General  Counsel  Truly 
Avith  reference  to  letter  of  November  20.  1962.  from  Hon.  Archibald  Cox,  Sol- 
icitor. Department  of  Justice,  vigorously  opposing  certiorari,  partly  on  the 
basis  of  recommendations  made  l)y  the  Department's  Antitrust  Division  and 
by  Mr.  Cox's  staff  (Mr.  Truly  attached  copies  of  memoranda  from  the  Depart- 
ment staff  members)  :  and  (b)  memorandum  of  November  27,  1962,  recom- 
mending that  ^Ir.  Cox  be  urged  to  file  a  petition  for  certiorari,  and  transmitting 
for  approval  a  draft  of  letter  to  that  effect. 
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After  consideration,  on  motion  of  Mr.  Dixon,  in  tlie  light  of  the  statements  of 
the  Solicitor  General  to  the  Commission  with  respect  to  this  matter,  and  of  tlie 
facts  herein  as  the  Commission  understands  them,  it  was  directed  that  no  further 
efforts  be  made  to  seek  certiorari  of  the  Court's  decision. 

The  General  Counsel  was  instructed  to  prepare  a  letter  advising  Mr.  Cox  in 
accordance  with  the  above  action. 

As   to   the  foregoing   action.   Mr.    Anderson    voted   in   the   negative. 


Septembeh  19,  1903. 

(3)  TlinniasviJle  Chair  Company  v.  Federal  Trade  Connnission,  5th  Cir.  Xo.  18.996 
(Docket   7273 — Thomasville   Chair  Company) 

Mr.  Elman  presented  memorandum  of  September  17, 1963,  in  which  he  reported 
his  consideration  of  memorandum  of  July  26,  1963,  from  Assistant  General 
Counsel  Trul.y,  regarding  the  opinion  and  judgment  of  August  14,  1962,  by  the 
Fifth  Circuit  Court  of  A.ppeals,  setting  aside  the  order  herein  and  remanding 
the  case  to  the  Commission  for  further  proceedings  not  inconsistent  with  the 
Courfs  opinion.  For  the  reasons  recited,  Mr.  Truly  recommended  that  the  Com- 
mission issue  an  order  dismissing  its  complaint  and  that  its  order  (or  an  accom- 
panying opinion)  state  that  the  Commission  adheres  and  will  follow  the  decision 
in  the  first  Broch  case,  363,  U.S.  166,  176.  to  the  extent  and  manner  indicated. 
The  General  Counsel,  in  his  endorsement  of  Mr.  Truly's  memorandum,  urged  that 
great  care  be  given  to  the  wording  of  the  order  dismissing  the  complaint,  par- 
ticularly with  reference  to  any  statements  as  to  the  Commission's  future  posi- 
tion vis-a-vis  the  Broeh  case  and  that  the  Commission  should  use  extreme  care 
in  any  press  release  issued  in  connection  with  this  case. 

]\Ir.  Elman,  in  his  memorandum,  agreed  that  the  complaint  should  be  dismissed 
and  that  a  statement  should  accompany  the  dismissal  in  order  to  disi)el  the 
confusion  likely  to  be  generated  by  the  unclear  language  of  the  Court's  opinion, 
and  set  forth  a  memorandum  to  accompany  the  order  dismissing  the  complaint. 

After  discussion,  the  suggested  memorandum  set  forth  in  jNIr.  Elman's  memo- 
randum was  amended,  and  the  matter  was  referred  to  the  General  Counsel  for 
the  preparation  of  the  necessary  papers  and  submission  thereof  to  the  Commis- 
sion for  its  consideration. 

Mr.  Anderson  withheld  his  vote  in  this  matter  until  such  time  as  he  has  read 
the  documents  to  be  prei>ared  b.v  the  General  Counsel. 


October  18,  1963. 

(3)  Thomasville  Chair  Company  v.  Federal  Trade  Commission,  5th  Cir.  No.  18,996 
(Docket   7273— Thomasville   Chair   Company) 

Mr.  Elman  reported  his  consideration  of  memorandum  of  October  15.  1963, 
from  the  General  Counsel,  reporting  pursuant  to  the  action  of  September  19,  1963, 
and  transmitting  drafts  of  order  dismissing  the  complaint  in  Docket  7273  and  a 
memorandum  to  accompany  the  order. 

After  consideration,  the  Commission's  complaint  in  Docket  7273  was  dismissed, 
and  order  to  that  effect,  and  memorandum  to  accompany  the  same,  wei-e  approved 
and  referred  to  the  Secretary  for  issuance  and  service  upon  the  parties. 


September  25,  1962. 

Re  Thomasville   Chair  Compavii   v.   Federal   Trade   Comm-ission,   5th   Cir.   No. 

18.996— FTC  Docket  7273. 
Hon.  Archibald  Cox. 
^(ilieitor  General. 
Depart )ti en  t  of  J ii  v t ice, 
Washington.  D.C. 

Dkai;  Mr.  Solicitor  (Jexeral:  On  August  14.  1962.  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit  issued  its  opinion  and  entered  judgment  in 
this  case,  setting  aside  the  order  to  cea.«e  and  desist  and  remanding  the  matter 
for  further  proceedings  "not  inconsistent  with"  rulings  made  in  its  opinion.  The 
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two  principal  rulings  are,  in  effect,  that  the  cost-jnstification  proviso  in  section 
2(a)  of  the  amended  Clayton  Act  applies  also  to  section  2(c),  and  that  one  of 
the  Commission's  several  findings,  supporting  its  conclusion  that  petitioner  had 
been  granting  discriminatory  discounts  in  lieu  of  sales  commissions,  was  not 
supported  by  substantial  evidence.  The  purpose  of  this  letter  is  to  request  the 
tiling  of  a  petition  for  certiorari  to  review  that  decision. 

The  first  ruling  is  contrary  to  all  precedent  and  authority,  including  the  ruling 
of  the  Supreme  Court  in  the  most  recent  decision  upon  this  question.  Federal 
Trade  Commission,  v.  Broch,  363  U.S.  16(3,  170-171,  176  (I960).  The  second  ruling 
is  equally  flagrant  error,  reached  by  misunderstanding  the  finding,  ignoring  the 
evidence  upon  which  is  was  ba.sed,  and  accepting  as  fact  petitioner's  argument 
flatly  contrary  to  the  evidence. 

The  ca.se  is,  es.sentially,  a  very  simple  one.  Thomasville  Chair  Company  sells 
two  lines  of  furniture,  all  through  commissioned  salesmen.  On  one  line  all 
customers  pay  the  same  prices  and  all  salesmen  receive  the  same  (6%)  com- 
mission on  all  sales.  On  the  other  line  a  few  big  customers  are  granted  a  discount 
(of  5%)  and  on  these  sales  the  .salesmen  are  paid  a  reduced  (3%)  commis.sion. 

When  the  (Commission  began  its  investigation  of  this  long-standing  arrange- 
ment, petitioner  asserted,  in  effect,  that  it  was  passing  on  to  the  favored  customers, 
as  a  part  of  their  di.scount,  the  saving  it  achieved  by  reducing  its  salesmen's 
commissions  on  sales  to  them.  (See  the  Commission's  brief,  pp.  29-33.)  Later, 
however,  after  the  Supreme  Court's  decision  in  Broch,  petitioner  changed  its 
story,  and  denied  that  any  part  of  the  salesmen's  commissions  were  being  passed 
on  to  the  favored  few,  claiming  instead  that  the  lower  commissions  were  paid 
l)ecause  the  salesmen  expended  less  effort  in  selling  to  the  favored  customers, 
while  the  discount  was  allowed  because  petitioner  effected,  on  sales  to  tho.se 
customers,  other  .savings  at  least  equal  to  their  discount. 

The  Commission,  in  an  interlocutory  order  on  an  appeal  from  a  ruling  of 
the  hearing  examiner,  held  (Joint  Appendix,  p.  36)  that  although  a  seller's  cost 
saving  consisting  of  a  reduction  in  salesmen's  commissions  to  favored  buyers 
could  not  be  passed  on  to  them  without  violating  2(c),  petitioner's  belated  claim 
raised  a  factual  issue  as  to  whether  or  not  such  passing-on  had  occurred,  and 
therefore  petitioner  could  present  evidence  to  support  that  line  of  defense, 
including  evidence,  which  it  had  proffered,  of  cost  savings  other  than  the  reduction 
in  sales  commissions. 

After  that  ruling  petitioner  presented  such  a  defense,  including  three  suc- 
cessive cost  studies,  to  support  its  assertion  that  such  other  savings  were  the  real 
bases  of  the  discount.  When  the  case  came  before  the  Commi.ssion,  upon  appeal 
from  the  examiner's  initial  decision  accepting  petitioner's  version  of  the  matter, 
the  Commission  found  that  petitioner  had  in  fact  been  passing  on  all  or  a  part  of 
the  reduction  in  commissions.  That  finding  was  based  iipon  a  number  of  cir- 
cumstances shown  by  the  record,  including  the  facts  that  petitioner's  as.sertion 
that  all  of  the  favored  customers  purcha.sed  in  larger  quantities  than  the  un- 
favored ones  was  disproved  by  its  own  records,  and  that  petitioner's  own  evi- 
dence showed  that  its  claim  of  other  cost  saving  on  sales  to  the  favored  cus- 
tomers, approximating  their  5  percent  discoujit,  was  not  true,  so  that  the  only 
possible  souix-e  for  much  of  the  discount  was  the  reduction  in  sales  commissions, 
as  petitioner  had  originally  admitted.  Upon  these  findings  and  conclusions  the 
Commission  issued  an  order  which  was  carefully  framed  to  prohibit  petitioner 
from  basing  all  or  any  part  of  any  future  discriminatory  discount  upon  savings 
achieved  by  reducing  sales  commissions  on  sales  to  the  favored  customers, 
while  at  the  .same  time  leaving  petitioner  completely  free  to  pass  on  all  or  any 
part  of  any  cost  savings  it  might  achieve  in  any  other  manner. 

In  the  court  of  appeals  petitioner  urged  a  multiplicity  of  issues.  The  court 
decided  one  of  them  (that  section  2(c>  applies  to  discounts  in  lieu  of  com- 
mi.s.sions  to  petitioner's  type  of  salesmen)  in  the  Commission's  favor  (slip  op.  p. 
7),  reserved  most  of  the  other  questions  (slip  op.  p.  1),  and  made  the  two 
rulings  upon  which  it  based  its  decision  to  remand. 

The  first  ruling  constitutes  an  incorporation  of  the  2(a)  cost-justification 
proviso  into  section  2(c).  The  court  said  (slip  op.  p.  2)  that  it  is  not  a  violation 
of  2(c)  for  a  seller  to  base  a  discount  to  favored  customers  upon  an  accompany- 
ing reduction  in  sales  commissions,  if  the  reduction  may  be  justified  by  "differ- 
ences in  the  cost  of  manufacture,  sale,  or  delivery  resulting  from  the  dift'ering 
methods  of  quantities  in  which  such  commodities  are  .  .  .  .sold  or  delivered." 
The  quotation  is  the  court's  and  is,  in  hace  t-erba,  from  section  2(a). 

The  differences  between  the  court's  ruling  and  that  of  the  Commission  are  not 
merely  theoretical.  Under  the  court's  ruling  2(c)  is  a  dead  letter,  for  almost  every 
large  buyer  in  almost  every  industry  is  able  to  buy  direct,  through  its  own 
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purc-hasins:  agents,  and  thereby  relieve  its  suppliers  of  all  or  part  of  their 
expenses  of  maintaining  salesmen,  or  relieve  its  sellers'  brokers  of  all  or  most 
of  their  expenses.  Under  the  rule  announced  by  the  court,  such  reduction  or 
elimination  of  sales  expenses  would  cost-justify  the  reduction  or  elimination 
of  commissions  on  such  sales,  and  qualify  the  buyers  for  discriminatory  dis- 
counts equal  to  the  reductions.  Under  the  Commission's  ruling  this  is  not  al- 
lowed, but  sellers  may  freely  grant  and  buyers  freely  receive  discounts  based 
upon  any  other  consideration,  without  violating  the  section.  The  Commission's 
construction  of  the  section  gives  complete  effectuation  to  its  provisions  ana 
purpose,  without  entrenching  upon  those  of  any  other  statutory  provision,  but 
the  court's  would  amend  the  plain  language  of  the  section  and  produce  the 
precise  result  which  the  Congress  considered  an  economic  evil  and  enacted  the 
section  to  stop.  Broch.  3(i3  U.S.  at  170-73:  Grcot  Atlantic  d-  Pacipr  Tea  Co.. 
20  F.T.C.  48(J.  ."108-12  (1938),  aff'd,  106  F.  2d  667,  673-7.")  (3d  Cir.  1!)3!)),  cert. 
(femerf.  308U.S.  625. 

In  Brock  the  Supreme  Court  explicitly  held  that  the  cost-justification  proviso 
of  Section  2(a)  is  not  available  as  a  defense  in  2(c)  cases.  363  U.S.  at  170-71, 
176.  In  holding  to  the  contrary  the  court  of  appeals  has  ignored  the  pertinent 
portions  of  that  decision,  and  erroneously  taken  as  authority  for  its  novel  ruling 
certain  comments  which  actually  i»ertain  to  the  wholly  different  issue,  in  cases 
such  as  this,  of  whether  a  discount  which  accompanies  a  reduction  in  a  sales 
commission  is  in  fact  being  given  in  lieu  of  that  commission.  In  Broch  the 
Court  took  note  of  the  fact  that  the  inference  that  a  seller  has  granted  a  dis- 
count in  lieu  of  brokerage  can  arise  only  when  different  customers  pay  dif- 
ferent prices  for  the  same  products,  and,  concomitant  therewith,  commissions 
on  sales  to  the  favored  customers  are  lower  than  on  sales  to  the  unfavored  ones : 
in  other  words,  that  the  price  reduction  is  "discriminatory"  and  is  accompanied 
by  a  commission  reduction.  (This  has  long  been  the  Commission's  position,  e.g.. 
Main  Fish  Co.,  53  F.T.C.  88,  89,  96-7  (1956),  cited  with  approval  by  the  Court. 
363  U.S.  at  176.)  Naturally,  no  such  inference  arises  if  the  seller  eliminates  all 
use  of  salesmen  or  brokers,  or  uniformly  reduces  commissions  on  sales  to  all 
cu.stomers.  or  lowers  price  uniformly  to  all  customers.  Cf.  Rohinmn  v.  Stanlcij 
Home  Products,  272  F.  2d  601.  603-4  ( 1st  Cir.  1959) . 

Despite  that  clear  meaning  of  the  Court's  reference  to  the  Broch  price  re- 
duction as  "discriminatory,"'  the  court  of  appeals  (slip  op.,  p.  9)  held  that  by 
use  of  that  word  the  Court  meant  "without  justification  based  on  actual  bona 
fide  differences  in  the  co.st  of  sales  resulting  from  the  differing  methods  or 
quantities  in  which  such  commodities  are  sold  or  delivered."  This,  almost 
verbatim,  is  the  2(a)  proviso,  and  its  incorporation  into  2(c)  is  flatly  contrary 
to  the  Supreme  Court's  statemeut,  appearing  right  in  the  middle  of  the  dis- 
cu.s.sion  misunderstood  by  the  court  of  apiJeals  (363  U.S.  at  176).  that  while  2(a) 
"permits  the  defense  of  cost  justification,''  2(c)  "does  not." 

It  is  also  contrary  to  every  other  court  decision  upon  the  issue,  including  one. 
Wchb-Craivford  Co.  v.  Federal  Trade  Cot)imission.  109  F.2d  268,  269  (5th  Cir. 
1940),  cert,  denied,  310  U.S.  632,  in  which  the  same  court  of  appeals  held  that 
section  2(c)  is  "entirely  independent"  of  section  2(a)  and  its  qualifications. 
Others  include  Great  Atlantic  &  Pacific  Tea  Co.,  supra.  106  F.2d  at  67(5-77  (cited 
with  obvious  approval  in  Broch,  363  U.S.  at  172-73)  ;  and  Biddlc  Purchasing  Co. 
V.  Federal  Trade  Commission,  96  F.2d  687.  690  (2d  Cir.  1938).  cert,  denied.  305 
U.S.  634.  Cf.  Oliver  Bros.  y.  Federal  Trade  Commi.^sion,  102  F.2d  763.  766-67 
(4th  Cir.  1939)  ;  Quality  Bakers  of  America  v.  Federal  Trade  Commission.  114 
F.2d  393.  400  (1st  Cir.  i940)  ;  and  Modern  Marketing  Service  v.  Federal  Trade 
Commission.  149  F.2d  970,  973  (7th  Cir.  1945).  See  also  the  di.scussion  in 
Simplicity  Pattern  Co.  v.  Federal  Trade  Commission.  360  U.S.  55,  05-71  (19.50). 
This  has  been  the  Commission's  construction  of  the  section  since  it  was 
enacted:  the  issue  was  first  raised  and  decided  in  the  second  2(c)  case,  Great 
Atlantic  d  Pacific,  26  F.T.C.  486,  508-12  (1938) . 

The  court  also  misunderstood  the  factual  issue  decided  by  the  Commission, 
and  the  basis  of  that  decision.  The  issue  was  whether  or  not  the  discriminatory 
discount  was  granted  in  lieu  of  the  reduction  in  commissions.  The  evidentiary 
indications  that  it  was  were  the  correlation  between  the  two  reductions,  the 
admissions  of  petitioner  mentioned  above,  admissions  by  its  oflUcials  that  they 
were  uncertain  why  the  discriminatory  pricing  system  had  been  established, 
and  the  facts  that  the  discount  had  often  gone  to  customers  purchasing  in 
volumes  much  smaller  than  those  which  petitioner  claimed  created  the  .saving, 
that  before  its  discount  was  questioned  petitioner  had  made  no  cost  studies 
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to  even  atteuipt  to  determine  the  existence  of  any  other  saving,  and  that  its 
subsequent  cost  studies  demonstrated  the  non-existence  of  other  savings  sufficient 
to  provide  a  basis  for  the  discount. 

The  contrary  evidence  was  petitioner's  officials'  belated  self-serving  assertions 
that  the  discount  was  based  entirely  upon  other  savings,  to  support  which  peti- 
tioner presented,  successively,  three  cost  studies  intended  to  sliow  the  existence 
of  differences  in  costs  of  selling  to  favored  and  unfavored  customers.  Each  of  the 
first  two  cost  studies  was  so  discredited,  when  presented  and  subjected  to  analysis, 
that  petitioner  sought  and  was  granted  permission  to  try  again.  The  third  cost 
study  was  the  one  credited  by  the  examiner  but  rejected  by  the  Commission. 
It  was  invalid  for  several  rea.sons  (see  the  Commission's  brief,  pp.  34-42),  but 
even  if  it  had  shown  the  existence  of  the  claimed  cost  savings,  it  would  not  have 
esta'olished  that  i^etitioner  had.  in  the  itast,  been  passing  them  on  in  the  form  oi 
the  discount,  but  only  that  it  could  have  done  so  (leaving  the  issue  to  be  settled 
by  the  other  evidence) ,  and  that  it  might  do  so  in  the  future,  as  is  permitted  by  the 
order  to  cease  and  desist. 

lOven  petitioner's  third  cost  study,  if  it  were  taken  at  its  face  value  de.spite  its 
fatal  defects,  would  fall  nearly  1%  short  of  accounting  for  the  5%  discrimination 
in  price  granted  the  favored  customers,  when  only  cost  savings  other  than  the 
reduction  of  salesmen's  commissions  are  considered.  That  study  purported  to 
show  such  savings  only  to  the  amount  of  4.08%  of  the  selling  price  (  see  petitioner's 
brief,  pp.  10-11)  ;  plainly  the  remaining  0.92%  (one-fifth  of  the  discount),  even 
upon  petitioner's  own  version  of  the  matter,  liad  to  consist  of  a  passing-on  of  a 
l>art  of  the  reduction  in  commissions,  and  tlie  Commission  correctly  so  found. 

One  of  the  several  rea.sons  the  Commission  disbelieved  petitioner's  belated 
version  of  its  arrangement  was  the  difference  between  the  criterion  i>etitioner's 
officials  stated  it  had  used  to  determine  whether  its  customers  (lualified  for  the 
di.scount.  and  the  actual  performance  of  the  customers  who  received  the  discount 
in  the  period  before  the  Commission's  investigation  came  to  petitioner's  attention. 

The  Commission  found  that  petiti(mer  liad  said  the  criterion  it  used  in  selecting 
the  favored  customers  was  annual  purchases  of  at  least  .$."»().00(),  and  that  the 
f;ict  was  that  purchases  of  many  f>f  the  favored  customers  amounted  to  sub- 
stantially less  than  that  amount  (J. A.  r>7).  This  difference  was  only  one  of  the 
minor  record  indicia  of  the  falsity  of  petitioner's  claim,  but  it  did  show  tliat  the 
claimed  cost  saving  could  not  exist  for  a  sul)»tantial  portion  of  the  favored  cu.s- 
tomers  even  if  it  did  exi.sf  for  the  rest  of  them  (J. A.  (W-O.")).  (Other  evidence 
established  that  the  saving  did  not  exist  for  the  rest  of  the  group.) 

The  court  of  appeals  held  (slip  op.  pp.  .").  6,  10)  that  this  finding  was  not  sup- 
ported by  substantial  evidence,  and  attributed  to  the  Commission  (p.  6)  a  con- 
clusion which  it  did  not  draw  and  whicli  is  completely  irrelevant  to  the  case  as 
decided  by  the  Commission :  "'that  there  was  no  Ifgal  criterion  for  the  mainte- 
nance of  the  list  of  "J'  [favored]  customers."'  The  fact  of  the  matter  is  that  no 
criterion  used  to  select  favored  customers  could  be  classified  as  "legal"  or  "il- 
legal" in  the  context  of  section  2(c)  as  construed  by  the  Commission;  the  only 
proper  quesaon  is  whether  petitioner  was  actually  using,  in  selecting  the  cus- 
tomers to  be  favored  with  the  discount,  am/  criterion  other  than  the  accompany- 
ing reduction  in  salesmen's  commission.  The  legality  of  discounts  based  upon 
other  cost  savings,  if  any,  and  therefore  the  legality  of  the  classification  of 
customers  for  such  purposes,  can  be  at  issue  only  in  2(a)  cases  in  which  the 
cost-justification  defense  is  raised  (see  Main  Fish  Co..  53  F.T.C.  88,  97  (19.j6), 
and  the  Commission  had  plainly  ruled,  as  the  court  recognized,  that  that  defense 
was  not  being  entertained  in  this  case. 

But,  in  addition  to  its  erroneous  attribution  of  that  conclusion  to  the  Commi.<- 
sion,  the  court  also  plainly  erred  in  ruling  that  the  finding  was  not  supported  by 
substantial  evidence.  That  ruling  is  not  based  upon  "a  fair  assessment  of  the 
record,"  Federal  Trade  Commission  v.  Standard  Oil  Co.,  353  U.S.  396,  308  (1958), 
and  does  not  "depend  upon  appreciation  of  circumstances  which  admit  of  differ- 
ent interpretations,"  355  U.S.  at  400,  but  is  "the  rare  instance  when  the  standard 
[of  review  for  substantiality  of  evidence]  appears  to  have  been  misapprehended  or 
grossly  misapplied,"  355  U.S.  at  401.  Cf.  Federal  Trade  Commission  v.  Alr/oma 
Lumber  Co.,  391  U.S.  67,  73  (1934)  ;  Continental  Ore  Co.  v.  Union  Carbide,  370 
U.S.  690,  700-01  (1962). 

The  finding  rejected  by  the  court  was  in  exact  accordance  with  the  testimony 
given  by  petitioner's  executive  vice  president,  who  testified  at  length  about  the 
criterion  purportedly  used  to  select  the  favored  customers  (J.A.84-7).  His  testi- 
mony included  the  statements  that  a  customer  was  judged  over  a  i>eriod  of  sev- 
eral years  on  its  performance,  after  which  the  criterion  was :  "If  he  purchases 
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sufficient  amounts  of  furniture,  say  be  buys  two  carloads  in  tbe  beginning  of 
each  season,  or  the  equivalent  thereof,  then  we  would  thereafter  extend  him  that 
better  price." 

He  was  then  asked  to  be  more  definite  (J. A.  84)  :  "What's  this  fifty  thousand 
dollar  break-even  point  that's  in  this  complaint V  Is  that  the  difference?  You 
speak  of  two  carloads  for  each  season  for  each  year,  and  they  vary  from  five 
to  eleven  thousand  dollars.  That  leaves  me  in  the  air.  Do  you  have  a  financial 
level  there'/"  He  an.swered :  "We  can't  judge  it  exartly  by  the  financial  level, 
but  if  you  had  eight  carloads  of  furniture  an_d  they  were  worth  between  five 
and  eleven  thousand  dollars,  you  would  be  getting  approximately  fifty  thousand 
dollars  worth  of  furniture  each  year  at  least."  He  was  asked:  "That  means 
then  that  the  fifty  thousand  dollars  is  a  break-even  point  Is  that  right V"  He 
answered :  "I  think  you  can  say  that.  sir.  I  wnjuld  say  this  that  we  wouldn't  have 
absolutely  a  .strict  interpretation  of  that.  If  the  man  bought  right  at  fifty  thousand 
dollars  worth  this  year  and  had  seventy-five  the  previous  year,  we  wouldn't 
knock  him  off  the  list,  sir." 

A  few  moments  later  the  questioning  returned  to  this  subject  (J.A.  86-7)  : 
Question :  "Your  answer  with  resi>ect  to  the  fifty  thou.sand  dollar  figure  that 
the  Hearing  Examiner  mentioned  was  not  quite  clear  to  me.  Is  that  fifty 
thousand  dollar  figure  utilized  as  a  rule  of  thumb  for  a  dividing  point  between 
who  shall  get  the  jobber  price  and  who  shall  be  assigned  the  carload  price?" 
Answer:  "After  viewing  his  purchases  you  may.  That's  one  standard  that  can 
be  applied.  Yes."  Question:  "Well,  is  that  applied?  What  is  the  fact?"  An.swer : 
"Well,  we  apply  a  standard  like  that  or  judge  it  by  the  number  of  orders  in 
terms  of  carloads  that  he  has  given  us  from  our  own  records."  Question  :  "Rut 
is  that,  the  number  of  carloads,  just  another  way  of  de.scribing  a  customer,  who 
will  buy  fifty  thousand  dollars  worth  approximately?"  Answer:  "Yes,  thafs 
just  another  way.  You  can  judge  it  either  way,  sir."  Question :  "You  come  out 
to  about  the  same?"  Answer:  "About  the  same  thing.  The  reason  we  have  to 
judge  it  sometimes  in  cai'loads,  as  I  say,  over  a  period  of  time,  is  becau.'^e  a 
man  may  buy  one  hundred  thousand  dollars  worth  of  furniture  this  year  and 
next  year  may  buy  over  one  hundred  for  several  years  because  of  some  local 
condition,  or  he  might  buy  only  forty.  But  we  do  not  judge  him  just  on  that  one 
pei'iod  of  time." 

This  witness  clearly  claimed  that  the  criterion  was  sustained  annual  pur- 
chases averaging  more  than  .$o0,00i->  per  year,  with  a  period  of  grace  there- 
after. This  was  the  claim  which  the  Commission  tested  against  the  actual 
performance  of  representative  groups  of  favored  customers  over  a  period  of 
sevei-al  years,  with  the  result  that  the  Commission  concluded  that  the  criterioji 
was  not  being  met  by  a  substantial  portion  of  those  customers,  and  therefore 
that  petitioner's  claim  that  the  discoiuit  was  being  granted  because  of  quantity- 
of-inirchase  savings  rather  than  the  reduced  sales  commissions,  was  not  true. 
(For  a  detailed  analysis  of  the  matter,  see  the  Commission's  brief,  pp.  35-38.) 
This  evidence  was  clearly  substantial.  Cf.  Federal  Trade  Commission  v.  Wash- 
ington Fish  d  Oyster  Co'.,  2<82  F.  2d  595,  598  (4th  Cir.  I960). 

In  any  event,  contrai*y  to  the  court's  view,  the  question  was  not  whether  the 
favored  customers  were  classified  as  .such  on  the  basis  of  their  purchases  of 
8  cai-loads  per  year  (at  a  minimum  of  $5000  per  carload)  or  on  the  basis  of  $50.- 
000  total  purchases  per  year:  the  crucial  question  was  whether,  without  regard 
to  the  voliune  of  purchases,  their  5%  differential  in  price  was  based  upon  cost 
savings  other  than  the  3%  I'eduction  in  salesmen's  commissions.  Petitioners  sub- 
mitted three  successive  cost  studies,  and  succeeded  only  in  proving  that  the 
reductions  were  a  necessary  source  of  all  or  a  part  of  the  price  di.scount. 

The  Commission  held  that  a  seller  may  not,  in  a  2(c)  case,  cost-ju.stify  a 
discriminatory  discount  to  favored  customers  by  showing  it  has  achieved  sav- 
ings derived  from  reductions  in  brokerage  or  other  commis.sions  on  sales  to 
them  (J.A.  35-36).  This  was  obviously  correct,  for  such  passing-on  of  commis- 
.sions is  the  essential  and  dispo.sitive  element  of  the  "in  lieu  of"  type  of  2(c) 
violation.  The  court,  hOAvever,  held  that  a  showing  of  such  cost  savings  would 
constitute  a  defense  in  a  2(c)  case.  We  think  this  holding  is  clear  error  of  law, 
under  the  plain  language  of  the  statute  under  the  expressed  intent  of  the  Con- 
gress, und(>r  the  Broch  and  other  decisions  cited,  and  under  unvarying  admin- 
istrative precedent. 

Transmitted  herewith  are  copies  of  the  briefs,  the  printed  record,  and  the 
opinion  and  judgment  of  the  Court  of  Appeals. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon,  Chairman. 


ALHAMBRA  MOTOR  PARTS 


9.    Alhamhra  Motor  Parts  v.  F.T.C.,    309  F.  2d  213   (9tli  Cir.  1962) 

(a)   Court  Action:  Order  affirmed  insofar  as  related  to  Alhambra's  brokerage 
operations.  With  respect  to  warehouse  redistribution  discount,  order  set  aside 
and  remanded  for  further  proceedings. 
(h)   Contnii-ssioii  Action: 

1.  On  January  16,  1963,  remanded  to  hearing  examiner  for  further  pro- 
ceedings. Vote:  5-0. 

January  16,  1963. 

(1)   Alhamhra  Motor  Parts,  et  at.  v.  Federal  Trade  Commission,  9th  Cir.,  No. 
17,222  ( Doclvet  6889 — Alhambra  Motor  Parts,  et  al. ) 

Mr.  Maclntyre  reported  his  consideration  of  memorandum  of  January  2, 
1963,  from  the  General  Counsel,  with  reference  to  the  opinion  of  October  9,  1962, 
and  final  decree  entered  on  November  15,  1962,  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  affirming  and  enforcing  in  part  and  setting  aside 
in  part  the  Commission's  order  in  Docket  6889. 

The  General  Counsel  transmitted  draft  of  order  reopening  the  proceeding  in 
Docket  6889  and  remanding  the  case  to  the  hearing  examiner. 

After  consideration,  this  proceeding  was  reopened  and  remanded  to  Chief 
Hearing  Examiner  Earl  J.  Kolb  for  such  further  proceedings  as  are  necessary  to 
comply  fully  with  the  opinion  and  decree  of  the  Court,  with  the  direction  that 
the  Chief  Hearing  Examiner,  upon  completion  of  the  hearings,  issue  a  revised 
initial  decision  based  upon  the  present  record  and  such  additional  evidence  as 
may  be  received,  and  order  to  that  effect  was  approved  and  referred  to  the  Sec- 
retary for  issuance  and  service  upon  the  parties. 

(419) 
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VANITY  FAIR  PAPER  MILLS 


10.  Vanity  Fair  Paper  Mills,  Inc.  v.  F.T.C.,  311  F.2d  430  (2nd  Cir.  1962) 

(a)  Court  Action:  Order  enforced  as  modified. 

( b )  Commission  Action : 

1.  On  January  15,  1963  directed  that  certiorari  not  be  sought.  Vote:  5-0. 


January  15,  1963. 

(3)  Vanity  Fair  Paper  Mills,  Inc.  v.  Federal  Trade  Commission,  2d  Cir.  No.  27,562 
( Doclcet  7720— Vanity  Fair  Paper  Mills,  Inc. ) 

Mr.  Anderson  presented  memorandum  of  January  9, 1963,  in  which  he  reported 
his  consideration  of  memorandum  of  January  4,  1963,  from  Assistant  General 
Counsel  Truly,  with  reference  to  the  opinion  of  November  27,  1962,  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  modifying  the  Commis- 
sion's order  in  Docket  7720,  and  directing  enforcement  of  the  order  as  modified. 
Mr.  Truly  recommended  that  certiorari  not  be  sought. 

After  consideration,  on  motion  of  Mr.  Anderson,  it  was  directed  that  certiorari 
not  be  sought  in  the  above  matter. 

(420) 


AMERICAN  OIL  CO. 


11.  American  Oil  Co.  v.  F.T.C..  325  F.  2d  101   (7th  Cir.  1963),  cert,  denied.  377 

U.S.  954  (1964) 

(a)   Court  Action:  Order  set  aside  and  Commission  directed  to  dismiss  com- 
plaint. 

( h )   Com  lit  ission  Action  : 

1.  On  January  21,  19(>4  voted  to  request  Solicitor  General  to  petition  for 
certiorari.  Vote:  5-0 

2.  On  April  6,  1964,  Commissioners  Dixon,  Elman.  Maelntyre  and  Reilly 
ordered  General  Counsel  to  request  Solicitor  General  for  assistance  in  ob- 
taining reversal  of  Seventh  Circuit  decision  in  this  case. 


January  21, 1964. 

The  American  Oil  Co.  v.  Federal  Trade  Commission,  7th  Cir.,  No.  13879,  Decided 
November  19, 1963  ( Docket  8183— American  Oil  Co. ) 

Memorandum  of  January  20.  19(>4,  from  the  General  Counsel,  recommending 
that  the  Solicitor  General  be  requested  to  file  petition  for  writ  of  certiorari  to 
review  the  opinion  and  judgment.  November  19,  1963,  of  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  in  the  above  matter,  setting  aside  the  Com- 
mission's order  in  Docket  8183.  The  General  Counsel  transmitted  draft  of  letter 
to  Hon.  Archibald  Cox,  The  Solicitor  General,  in  accordance  with  the  recom- 
mendation. 

After  consideration,  the  letter  to  Mr.  Cox  was  amended. 

The  Commission  directed  that  the  Solicitor  General  be  requested  to  petition 
the  Supreme  Court  for  a  writ  of  certiorari  to  review  the  opinion  and  judgment 
in  question,  and  the  amended  letter  to  Mr.  Cox,  making  .such  request  and  trans- 
mitting pertinent  material  was  approved  and  ordered  forwarded  after  signature 
by  the  Chairman. 

Mr.  Elman  requested  that  his  position,  as  follows,  be  .shown  on  the  letter  to 
Mr.  Cox :  "Commissioner  Elman  dissented  from  the  Commission's  decision  and 
accordingly  does  not  concur  in  the  substantive  views  herein  expressed.  He  agrees, 
however,  that  the  issues  involved  are  sufficiently  important  in  the  administra- 
tion of  the  Robinson-Patman  Act  to  warrant  the  Commission  in  requesting 
Supreme  Court  review." 

Mr.  Anderson  was  recorded  as  in  favor  of  the  foregoing  action. 


April  8,  1964. 

(1)  The  American  Oil  Co.  v.  Federal  Trade  Commission,  7th  Cir.,  No.  13879 
(Docket  8183— American  Oil  Co. ) 

Colgate-Palmolive  Co.  v.  Federal  Trade  Commission,  1st  Cir.,  No.  6145 
(Docket  7736— Colgate-Palmolive  Co.,  et  al.) 

Letter  of  April  3,  1964,  from  Archibald  Cox,  Solicitor  General,  Department  of 
Justice,  referring  to  the  Commission's  letters  of  January  21,  19(>4,  and  Febru- 
ary 19,  1964,  recommending  that  Supreme  Court  review  be  sought  in  each  of  the 
above  cases,  and  concluding  (1)  that  while  the  Colgate-Palmolive  case  has  sub- 
stantial problems,  it  is  an  appropriate  case  for  Supreme  Court  review,  and  (2) 
that  it  would  be  most  unwise  to  file  a  petition  for  certiorari  in  the  American  Oil 
case. 

(421) 
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On  April  6,  1904,  Messrs.  Dixon,  Elman,  Macliityre  and  Reilly  directed  the 
Office  of  the  General  Counsel  to  prepare  and  transmit  to  Mr.  Cox,  after  signa- 
ture by  the  Chairman,  a  letter  (1)  urging  Mr.  Cox,  for  the  reasons  set  forth,  to 
assist  the  Commission  in  attempting  to  obtain  a  reversal  of  the  Seventh  Circuit's 
decision  in  the  American  Oil  Case,  (2)  enclosing  three  copies  of  the  staff's  pro- 
posed draft  of  petition,  subject  to  Mr.  Cox's  revision,  and  (3)  requesting,  if  ^Ir. 
Cox  is  of  the  opinion  that  he  cannot  assist  the  Commission  in  this  matter,  that  he 
approve  the  statement  on  page  20  of  the  memorandum — "The  Solicitor  General 
has  authorized  the  tiling  of  this  petition  -svitliout  joining  therein". 


January  21,  1964. 

Re  The  American  Oil  Co.  v.  Federal  Trade  Commission,  7th  Cir.,  No.  13.879; 
Decided  November  19, 1963— FTC  Docket  8183. 

Hon.  Archibald  Cox, 

The  Solicitor  General,  Department  of  Justice,  Washinr/ton,  B.C. 

Dear  Mr.  Solicitor  Gexeral  :  On  November  19,  1963,  the  United  States  Court 
of  Api>eals  for  tlie  Seventh  Circuit  filed  its  opinion  and  judgment  in  this  matter 
setting  aside  an  order  to  cease  and  desist  issued  by  the  Federal  Trade  Commis- 
sion. The  Court's  decision,  the  Commission  believes,  is  the  result  of  the  api)liea- 
tion  of  an  erroneous  legal  standard.  The  Commission's  efforts  to  enforce  Section  2 
of  the  Clayton  Act,  as  amended,  may  seriously  l)e  hampered  if  this  decision  stands. 
For  the  reasons  stated  below,  we  request  that  a  petition  for  a  writ  of  certiorari 
be  filed. 

The  case  arose  under  Section  2(a)  of  the  Clayton  Act,  as  amended  by  the 
Robinson-Patman  Act  (Section  2(a)  ;  15  U.S.C.  13(a)).  Involved  is  the  question 
of  whether  American's  discriminations  in  price  between  purchasers  competing 
in  the  resale  of  its  products  had  the  effect  prescribed  by  Section  2(a).  The  legal 
question,  we  believe,  that  is  presented  by  the  Court's  opinion  is  as  follows : 

Whether,  as  a  matter  of  law,  a  seller's  price  discriminations  between  competing 
purchasers  has  the  adverse  effect  prescribed  by  the  statute  where  the  amount  of 
the  discrimination  is  substantial,  is  directly  reflected  in  the  resale  price  of  the 
product,  and  results  or  probably  will  result  in  the  shift  of  retail  customers  from 
the  unfavored  purchasers  to  the  favored  purchasers. 

The  salient  facts  are  stated  by  the  Court  of  Appeals.  Ten  of  American's  dealer- 
customers  were  located  in  and  around  Smyrna  and  Marietta,  Georgia,  adjoining 
cities  located  approximately  fifteen  miles  northwest  of  Atlanta  (slip  opinion  2). 
The  pattern  of  traffic  flow  between  the  two  cities,  and  to  and  from  the  principal 
industrial  and  shopping  areas  therein,  was  such  that  local  motorists  had  ready 
access  to  most  of  these  ten  Amei'ican  dealers  (slip  opinion  3). 

For  purposes  of  gasoline  pricing  American  divided  the  Smyrna-Marietta  area 
into  two  areas.  Four  of  American's  dealers  were  located  in  the  Smyrna  area 
and  six  of  its  dealers  in  the  Marietta  area  (slip  opinion  3).  During  a  seventeen 
day  period  in  October,  1958,  American  discriminated  in  price  favoring  its  Smyrna 
dealers  over  its  Marietta  dealers  by  discounts  ranging  from  3.5  cents  to  11.5 
cents  per  gallon  of  gasoline  (slip  opinion  3-4).  In  view  of  the  fact  that  dealers 
generally  maintain  a  gross  margin  of  profit  of  five  cents  per  gallon,  the  price 
differences  in  the  dealers'  resale  pump  prices  were  measured  by  the  amounts 
of  discounts  that  American  afforded  its  favored  dealers  over  its  unfavored 
dealers  (slip  opinion  3). 

The  differentials  in  price  were  sufficient  to  divert  Marietta  purchasers  to 
Smyrna  stations  (slip  opinion  6).  There  was  a  preference  on  the  part  of  some 
motorists  for  American's  gasolines  (slip  opinion  6).  and  customers  of  unfavored 
dealers  purchased  American's  gasolines  at  the  stations  of  favored  dealers  (slip 
opinion  7-8). 

American's  price  reductions  were  made  in  response  to  a  gasoline  price  war 
originating  in  Smyrna  when  an  operator  of  a  major  brand  station  (Shell) 
posted  a  pump  price  meeting  exactly  the  pump  price  of  a  station  (Paraland) 
selling  an  "unbranded  or  private  brand  of  gasoline"  (slip  opinion  4).  AVith  the 
assistance  of  their  respective  suppliers,  other  stations  in  the  vicinity  selling 
other  "major  brands"  (Texaco,  Sinclair  and  Gulf),  as  well  as  an  American 
dealer  (Hicks),  lowered  their  pump  prices  to  match  those  of  the  Shell  station. 
iihid.).  As  the  retail  prices  of  the  warring  stations  dropped,  American  and 
the  other  suppliers  of  major  brand  gasoline  extended  greater  discounts  to  their 
Smyrna  area  dealers,  thus  discriminating  against  their  Marietta  area  dealers 
{Hid.). 
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The  Commission  found  (Pet.  Apdx.  633-634),  and  it  has  not  been  disputed, 
that  American's  favored  and  non-favored  dealers  competed  with  each  other  in 
the  resale  of  American's  gasolines.  The  Commission  found  that  American's  price 
discriminations  were  substantial,  that  such  discriminations  were  directly  re- 
flected in  the  dealers'  resale  prices  of  American's  gasolines,  and  that  customers 
were  diverted  from  the  unfavored  dealers  to  the  favored  dealers  because  of 
the  price  difference.  The  Commission  concluded  (Pet.  Apdx.  635)  that  the  price 
discriminations  seriously  impaired  the  competitive  opportunities  of  those  dealers 
who  were  required  to  pay  higher  prices,  and,  accordingly,  were  such  discrimina- 
tion as  may  be  to  substantially  lessen  competition  or  to  injure,  destroy  or  pre- 
vent competition  with  the  favored  dealers. 

The  Commission  rejected  (Pet.  Apdx.  635-636)  American's  contention  tliat  the 
fact  that  American's  discriminations  in  price  existed  only  for  a  brief  ixn-iod 
mitigated  against  any  harmful  effects  on  competition  arising  therefrom.  The  Com- 
mission iiointed  out  (Pet.  Apdx.  636)  that  the  statutory  test  was  whether  the  dis- 
criminations gave  rise  to  a  reasonable  probability  of  substantial  adverse  effect 
upon  competition,  not  that  actual  injury  to  competition  had  occurred. 

The  Commission  also  rejected  (Pet.  Apdx.  635)  American's  argument  that  its 
non-favored  dealers  ■"would  have  been  injured"  by  tlie  lower  prices  of  dealers 
selling  other  brands  of  gasoline  irrespective  of  whether  American  reduced  its 
price  to  the  Smyrna  dealers.  The  Commission  pointed  to  the  fact  that  American 
had  discriminated  in  price  and  that  such  a  discrimination  may  be  adversely  to 
affect  competition  between  American's  dealers  in  the  resale  of  American's  gaso- 
line.s. 

In  setting  aside  the  Commission's  order  the  Court  held  that  the  effect  upon  com- 
petition requisite  to  establishing  a  Section  2(a)  violation  was  the  effect  caused  by 
a  discrimination  in  price  that  "constituted  a  probable  threat  to  the  ability  of 
the  Marietta  dealers  to  continue  in  competition"'  (slip  opini<m  6.  emphasis  sup- 
plied). In  slightly  different  language  the  Court  iterated  this  erroneous  concept  of 
tlie  law  at  least  live  times  (slip  opinion  5.  6.  7).  Noting  that  American's  price 
discriminations  were  "temporary"  (slip  opinion  7,  9).  and  holding  the  "actual 
economic  loss"  sustained  by  American's  unfavored  dealers  to  be  "slight"  and 
••minimal"  (slip  opinion  6,  S).  the  Court,  relying  upon  its  opinion  in  Anhenser- 
Bnsrh,  Inc.  v.  Federal  Trade  Coiiniiin.sion.  289  F.  2d  835  (7th  Cir.  1961),  ruled 
that  the  Commission  erred  in  concluding  that  there  was  a  likelihood  of  any  sub- 
stantial impairment  of  the  ••vigor  or  health  of  the  contest  for  Itusiness"  between 
American's  competing  dealers.  The  Court  also  held  (slip  oiunion  6.  8)  that  in 
any  event  the  price  war  condition  prevailing  in  the  Smyrna  area  at  the  time 
American  engaged  in  its  challenged  price  discriminations  was  the  cause  of  any  in- 
jury sustained  by  American's  unfavored  dealers,  and  that  American's  price  dis- 
criminations were  "the  result  of  such  condition  not  the  cause  of  it." 

The  Court,  by  ruling  that  the  requisite  effect  of  a  price  discrimination  upon 
competition  between  purchasers  is  measured  by  the  probability  of  permanent 
injury  to  the  competitive  abilities  of  the  unfavored  purcha.ser,  i.e..  impairment 
of  the  unfavored  purchaser's  ••al)ility  *  *  *  to  continue  in  competition."  has 
evinced,  we  believe,  a  complete  misunderstanding  of  the  purposes  of  Section 
2(a).  Its  decision  is  in  conflict  with  controlling  decisions  of  the  Supreme  Court. 
Further,  the  Court's  holding  that  American's  price  discriminations  were  not  the 
p«».sc  of  any  adverse  competitive  effect  is  clearly  erroneous. 

1.  The  legal  standard  applied  by  the  Commission  in  this  case  was  that  enun- 
ciated by  the  Supreme  Court  in  Federal  Trade  CounnisHirm  v.  Morton  Salt  Co., 
334  U.S.  37  (1948).  There  the  Commission  challenged,  as  having  the  pre.scribed 
statutory  effect  upon  "second  line"  competition,  Morton  Salt's  quantity  discounts 
on  its  •'Blue  Label"  brand  of  salt.  In  pertinent  part,  the  Supreme  Court's  con- 
struction of  Section  2(a)  in  light  of  the  crucial  facts  which  obtained  in  that  case 
was  as  follows  (334  U.S.  at  4(3-47,  49.  50)  : 

*  *  *  [T]he  statute  does  not  require  the  Commissi(m  to  And  that  injury 
has  actually  resulted.  The  statute  requires  no  more  than  that  the  effect  of  the 
prohibited  price  discriminations  "may  be  substantially  to  lessen  competition 
*  *  *  or  to  injure,  destroy,  or  prevent  competition."  After  a  careful  considera- 
tion of  this  provision  of  the  Robinson-Patman  Act,  we  have  said  that  "the 
statute  does  not  require  that  the  discriminations  must  in  fact  have  harmed  com- 
petition, but  only  that  there  is  a  reasonable  possibility  that  they  'may'  have  such 
an  effect." 
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Corn  Products  Co.  v.  Federal  Trade  Commissions,  324  U.S.  72."),  742.*  Here  the 
Commission  found  what  would  appear  to  be  obvious,  tliat  the  competitive  oppor- 
tunities of  certain  mercliants  were  injured  when  they  liad  to  pay  respondent  sub- 
.stantially  more  for  their  goods  than  tlieir  competitors  had  to  pay.  The  findings 
are  adequate. 

*  *  *  It  is  urged  that  the  evidence  is  inadequate  to  support  the  Commi.ssion's 
findings  of  injury  to  competition.  As  we  have  pointed  out,  liowever,  the  Commis- 
sion is  authorized  by  the  Act  to  bar  discriminatory  prices  upon  the  "reasonable 
possibility"  that  different  prices  for  like  goods  to  competing  purchasers  may  have 
the  defined  effect  on  competition. 

That  respondent's  quantity  discounts  did  result  in  price  differentials  between 
competing  purchasers  sufficient  in  amount  to  influence  their  resale  prices  of  salt 
was  shown  by  evidence.  This  showing  in  itself  is  adequate  to  support  the  Com- 
mis.sion's  appropriate  findings  that  the  effect  of  such  price  discriminations  "may 
be  substantially  to  lessen  competition  *  *  *  and  to  injure,  destroy,  and  prevent 
competition." 

^  3p  5p  ^  ^  ^  3^ 

There  are  many  articles  in  a  grocery  store  that,  considered  separately,  are 
comparatively  small  parts  of  a  merchant's  stock.  Congress  intended  to  protect  a 
merchant  fi'om  competitive  injury  attributable  to  discriminatory  i>rices  on  any 
or  all  goods  sold  in  interstate  commerce,  whether  the  particular  goods  constituted 
a  major  or  minor  portion  of  his  stock.  *  *  * 

■I*  -I"  ¥  ■!•  •!•  t*  •!• 

The  Commission  here  went  much  further  in  receiving  evidence  than  the  statute 
requires.  It  heard  testimony  from  many  witnesses  in  various  parts  of  the  country 
to  show  that  they  had  suffered  actual  financial  losses  on  account  of  respondent's 
discriminatory  prices.  Experts  were  offered  to  prove  the  tendency  of  injury  from 
such  prices.  The  evidence  covers  about  two  thousand  pages,  largely  devoted  to 
this  single  issue — injury  to  competition.  It  would  greatly  handicap  effective 
enforcement  of  the  Act  to  require  testimony  to  show  that  which  we  believe  to  be 
self-evident,  namely,  that  there  is  a  "reasonable  possibility"  that  competition  may 
l>e  adversely  affected  by  a  practice  under  which  manufacturers  and  producers 
sell  their  goods  to  some  customers  substantially  cheaix^r  than  they  .sell  like  goods 
to  the  competitors  of  the.se  customers.  This  showing  in  it.'<elf  is  sufficient  to  justify 
our  conclusion  that  the  Commission's  findings  of  injury  to  competition  were  ade- 
quately supported  by  evidence. 

We  submit  that  the  test  that  was  applied  in  the  instant  case  by  the  Court  of 
Appeals — i.e.,  the  effect  on  competition  is  to  be  measured  by  "the  ability  of  the 
f non-favored  dealers  1  to  continue  in  competition" — is  in  direct  conflict  with  the 
statutory  test  set  forth  l>y  the  Supreme  Court  in  Morton  Halt.  Under  the  Supreme 
Court's  construction  of  Section  2(a),  American's  discrimination  as  a  matter  of 
law.  had  the  pre.scribed  effect  upon  customer  competition,  and  the  Morton  fialt 
ca.se  is  controlling  and  conclusive  precedent  for  that  conclusion. 

The  Court  of  Appeals  distinguished  l^Iorton  Salt  on  the  ground  that  case  in- 
volved "a  built-in  routine  and  permanent  price  advantage"  rather  than  a  tem- 
porary pi'ice  rediiction  as  is  here  invoh-ed  (slip  oiiinion  7.  8).  But  this  distinction 
cannot  negate  the  application  of  the  Supreme  Court's  construction  of  Section  2(a) 
to  the  facts  of  this  case.  The  Suiu-enie  Court  related  its  conclusion  in  ])art  to  the 
fact  that  the  "price  differentials  between  competing  purchasers  [were]  sufficient 
to  influence  their  resale  price  of  salt."  and  that  this  was  important  notwithstand- 
ing that  it  was  only  "one  of  many  articles  in  a  grocery  store."  Tlie  Commission's 
conclusion  in  that  case  that  this  had  the  requisite  effect  was  deemed  "obvious" 
by  the  Supreme  Court.  AVhere,  as  here,  gasoline  is  the  principal  ju-oduct  sold  by 
a  service  station  oi)erator,  and  the  discriminations  in  price  ranged  from  ?>.."  cents 
to  11.5  cents  per  gallon  of  gasoline,  a  difference  that  was  directly  reflected  in  the 
retail  price  of  a  product  upon  which  a  dealer  maintained  a  o  cents  per  gallon  gross 


^Court's  footnote:  "This  laiiRtia?!'  is  to  lie  road  also  in  tlif  liffht  of  tlif  followins  state- 
nipnt  in  the  sanif  case,  discnssin?  tlio  nipaninjr  of  §2(a).  as  contained  in  the  Rol)inHon- 
Patman  Act.  in  relation  to  S  ^  of  the  Clayton  Act  : 

"It  is  to  he  ohserved  that  §2(.i)  doc-.;  not  refjiiire  n  flndinsr  Hint  the  dispviniina tions 
in  iiriee  have  in  fact  had  an  adverse  effect  on  coniviei  ition.  Tiie  statute  i.s  de-;itrne<l  to 
reach  snch  discriminations  Mn  their  incipiency."  l)efore  the  harm  to  conipetition  is 
efpected.  It  is  enough  that  thev  'niav'  have  the  prescrihed  <'fFect.  Cf.  fitdniUinl  Fashion 
Co.  V.  M(t(iiniie-//oi<.ifon  Co.,  2.^).S  U.S.  ."'.40.  ."^.5 6-.'^ .5 7.  But  as  was  held  in  the  f^taiidard 
Fashion  case,  su/ira.  with  respect  to  the  like  jirovisions  of  §  3  of  the  Clayton  ,\ct. 
prohihitinjr  ty,in}r  clause  agreements,  the  effect  of  which  "may  he  to  snhstantially 
h'ssen  competition,'  the  use  of  the  word  'may'  was  not  to  prohihit  discriminations 
having:  'the  mere  i)ossihility'  of  tliese  consequences,  hut  to  reach  those  which  wonld 
prohahlv  have  the  defined  effect  on  competition.  .'^24  U.S.  at  738  :  see  also  JniHed 
Stiitrs  v.  Le./i)igfon  .1/(7/  Co.,  232  I'.S.  309.  411.    *    *    *." 
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margin  of  profit,  and  where  such  a  differentml  when  reflected  in  the  retail  price 
was  sutflcient  to  and  did  divert  customers  of  the  unfavored  purchasers  to  the 
favored  purchasers,  the  "reasonable  probability  of  substantial  injury  to  customer 
competition"  is  equally  "obvious." 

The  fact  that  American's  price  discriminations  were  only  "temporary"  is  ir- 
relevant under  the  statute.  What  is  important  is  that  in  the  circumstances  of  this 
case  the  discriminations  would  have  the  statutory  effect  as  long  as  they  lasted. 
It  is  the  probability  of  harm  that  controls. 

2.  The  reliance  of  the  Court  of  Appeals  (slip  opinion  5,  6)  upon  its  decision  in 
Anhrn-'^cr-Busrh,  Inc.  v.  Federal  Trade  Commission,  289  F.2d  88.")  (7th  Cir.  19G1). 
is  misplaced.  That  case  and  most  of  the  authorities  cited  therein  involved  pri- 
mary-line situations — i.e..  the  competition  allegedly  affected  was  between  sellers. 
We  concede  that  the  "vigor  or  health  of  the  contest  for  business"  in  primary-line 
eases  should  not  be  related  solely  to  "shifts  in  business"  between  sellers.  But 
where  price  discriminations  will  result  in  shifts  in  business  lietween  competing 
purchasers  the  recjuisite  adverse  effect  of  the  discrimination  upon  competition  is 
manifest.  The  Clayton  Act  protects  small  individual  businessmen,  including  serv- 
ice station  operators,  from  supjilier  discrimination  having  that  effect.  See  Fed- 
eral Trade  Conuni-^sion  v.  Sun  Oil  Co..  371  U.S.  ."/),".  (1963). 

Congress  made  it  clear  that  the  Robinson-Patman  amendment  to  the  Clayton 
Act  was  designed  to  shift  the  emphasis  from  a  showing  of  a  substantial  lessen- 
ing of  competition  to  that  of  injury  to  competition.  See  H.R.  Rep.  2287,  74th  Cong.. 
2d  Sess.  3-8  (193ri).  To  accomplish  this  Congress  prescribed  discriminations  in 
price  the  effect  of  which  "may  be  .  .  .  to  injury,  destroy  or  prevent  competition" 
between  jiurchasers. 

Accordingly,  the  statement  by  the  Court  that  "the  statute's  concern  with  the 
individual  competitor  is  but  incidental"  does  not  reflect  the  intention  of  Ccm- 
gress.  In  the  circumstances  of  this  case  a  shift  of  customers  from  the  unfavored 
American  dealer  to  the  favored  American  dealer,  whether  an  immediate  or 
probable  result  of  the  price  discriminations,  constitutes  the  requisite  effect  con- 
templated by  the  statute.  It  is  through  protection  of  the  individual  competitor 
that  Congress  sought  to  preserve  competition. 

The  Commission  is  not  unmindful  of  the  criticism  that  has  been  leveled  at 
Clayton  Act  enforcement  cases  based  upon  a  literal  interpretation  of  the  Supreme 
Court's  Morton  Salt  decision.  But,  contrary  to  the  view  of  the  Court  of  Appeals 
(^slip  opinion  9),  the  Commission  did  not  measure  the  requisite  statutory  "sub- 
stantiality" of  adverse  effect  by  the  substantiality  of  the  price  discriminations. 
The  Commission  relied  upon  the  resulting  effect  upon  customer  competition  that 
would  necessarily  flow  from  such  price  discriminations  in  the  context  of  the 
operation  of  a  gasoline  service  station.  There  can  be  no  doubt  that  American's 
price  discriminations  were  basically  unfair  to  the  unfavored  service  station 
operators.  The  Commission's  approach  in  the  instant  case  is  consistent  with  the 
views  of  the  Supreme  Court.  Federal  Trade  Commission  v.  Sun  Oil  Co.,  371  I'.S. 
505  (1963). 

3.  The  holding  of  the  Court  of  Appeals  that  there  was  no  causal  relation 
between  the  price  discrimination  to  the  favored  customers  and  the  probability 
of  an  adverse  effect  upon  the  competition  of  the  unfavored  customers  with  the 
favored  customers  is  also  erroneous.  The  Smyrna  price  w^ar  conditions  did  not 
precipitate  the  adverse  effects  upon  America's  customer  competition  to  the  exclu- 
sion of  American's  price  discriminations.  American  reduced  its  prices  concur- 
rently with  the  other  suppliers  of  major  brands  of  gasoline :  it  joined  in  the 
parade  of  price  reductions  from  the  outset  of  the  price  war.  Whatever  the  result- 
ing effect  upon  customer  competition,  the  responsibility  therefor  must,  as  a  mat- 
ter of  law.  be  equally  shared  by  all  discriminating  suppliers,  including  American. 

In  this  respect,  the  Court's  observation  that  the  Marietta  dealers  would  have 
retained  all  their  patrons  even  if  American  had  not  discriminatorily  lowered  its 
price  to  its  favored  dealers  in  Smyrna  is  not  only  speculative  but  wholly  irrele- 
vant. The  Court  of  Appeals  has  ignored  the  fact  that  American  had  an  alternative 
course  of  action  open  to  it :  it  could  have  reduced  its  prices  to  its  Marietta  dealers 
as  well  as  its  Smyrna  dealers.  Hypothetically,  American's  Marietta  dealers  would 
then  have  retained  all  their  patrons  and  would  not  have  been  adversely  affected 
by  the  price  war  conditions.  While  we  agree  with  the  Court  that  the  Supreme 
Court's  Sun  Oil  decision  is  not  directly  concerned  with  the  issue  involved  here, 
pertinent  is  the  following  observation  (371  U.S.  at  518-519)  : 

"*  *  *  [T]he  nearby  Sun  dealers  competing  with  McLean  *  *  *  were  also 
vitally  interested  in  the  particular  competitive  struggle  to  which  Sun  was 
moved  to  respond  by  making  price  concessions  only  to  McLean.  These  dealers 
were  hurt  *  *  *  [W]e  are  not  free  on  the  basis  of  our  own  economic  pred- 
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ilections  to  make  the  choice  between  harm  to  McLean,  on  the  one  hand,  and 
to  other  Sun  operators  on  the  other,  or  to  balance  the  comparative  degree 
of  individual  injury  in  each  instance :  that  choice  is  foreclosed  by  the  deter- 
mination in  the  statute  itself  in  favor  of  equality  of  treatment." 

The  statement  by  the  Court  of  Appeals  that  the  price  war,  rather  than  the 
component  price  discriminations  that  create  such  a  condition,  was  the  cause  of 
any  immediate  or  probable  adverse  effect,  would  effectively  insulate  all  partici- 
pants from  re.sponsibility  under  Section  2(a).  This  holding  directly  avoids  and 
makes  inoperative  the  specific  provisions  of  Section  2(b),  which  is  designed  to 
exempt  from  the  statute  certain  price  discriminations  made  in  response  to  com- 
petitive pricing  practices.  The  result  of  the  Court's  holding  is  untenable. 

4.  The  phenomenon  of  gasoline  price  wars  has  been  the  sub.1ect  of  detailed 
and  extended  analysis.  See  Federal  Trade  Commission  v.  Sun  Oil  Co.,  371  U.S. 
5()."i  ( lltB."! ) .  Whatever  may  be  the  reasons  therefor,  or  whatever  may  be  the 
econoiiiic  problems  inherent  in  the  distribution  of  gasoline,  the  fact  i-emains  that 
price  wars  are  made  possible  by  the  suppliers"  price  discriminations  between 
their  purchasers.  It  is  the  ability  to  restrict  the  price  war  to  a  particular  arena 
that  makes  it  an  effective  competitive  weapon.  The  damaging  effect  upon  the 
business  of  the  ga.soline  retailers,  especially  tho.se  on  the  perimeter  of  the  arena, 
is  well  documented  (ibid.,  and  authorities  cited  therein).  In  19.56  the  Select 
Committee  on  Small  Business  of  the  United  States  Senate,  reporting  on  this 
subject,  indicated  that  the  price  di.«crimination  features  of  price  Avar  conduct 
should  be  subjected  to  scrutiny  under  the  antitrust  laws  and  recommended  that 
the  Commission  proceed  immediately  to  enforce  the  Robinson-Patman  Act  in 
this  respect.  S.  Kept.  Xo.  2810,  84th  Cong.,  2d  Ses.s.   (1956),  pp.  28-29. 

Pending  at  various  procedural  stages  with  the  Commission  are  numerous 
matters  involving  the  second-line  price  discrimination  features  of  gasoline  price 
wars.  For  example,  in  Texaeo,  Inc.,  Df)cket  No.  6S98,  the  matter  has  been  argued 
and  is  liefore  the  Commission  for  final  decision;  in  t^hcll  Oil  Co..  Docket  No. 
85o7.  the  case  is  presently  before  the  Commission;  and  in  Hinnhle  Oil  d-  Re  fin- 
inr;  Co..  Docket  No.  8544,  counsel  supporting  the  complaint  have  rested  their 
case  in  chief.  Four  other  matters  involving  second-line  price  disci'iminations 
by  major  oil  companies  in  price  wars  are  in  various  stages  of  investigation.  The 
American  Oil  decision  represents  the  tirst  case  in  which  a  Commission  detenni- 
nation  tliat  price  war  price  discriminations  have  the  effect  on  competition  pre- 
.scribed  by  Section  2(a)  has  been  subjected  to  judicial  review,  and  all  the 
pendiirg  matters  in  this  area  are  within  the  ambit  of  the  Court's  holdings  in 
American   Oil. 

In  addition,  it  is  estimated  that  since  January  1060.  over  1.000  operators  of 
major  brand  retail  gasoline  stations  have  communicated  with  the  Commission 
either  directly  or  through  Congress,  registering  formal  protests  concerning  price 
di.scriminations  granted  l)y  their  suppliers  to  competing  gasoline  retailers.  There 
are  approximately  200,000  service  station  operators  who,  although  dealers  for 
the  major  oil  companies,  are  indei>endent  businessmen.  As  we  have  said  before, 
the  effect  of  the  Court's  decision  in  the  instant  case  would  in  large  part  void  any 
attempt  by  the  Commission  to  protect  these  businessmen  from  their  supplier's 
injurious  discriminations  in  price. 

In  this  connection  we  note  the  language  of  the  Supreme  Court  in  l^iin  Oil  (371 
U.S.  at  518-519) : 

"*  *  *  It  is  the  very  operators  of  the  other  Sun  stations  which  compete 
with  McLean  who  are  the  direct  objects  of  protection  under  the  Robin.sou- 
I'atman  Act.  The  basic  purpose  of  the  Act  was  to  insure  that  such  purcha.^ers 
from  a  single  supplier.  Sun.  would  not  be  injured  by  that  supplier's  di.'s- 
criminatory  practices."' 

We  believe,  for  the  reasons  stated,  that  the  decision  of  the  Court  of  Appeals 
is  erroneous  as  a  matter  of  law,  and  that  the  case  should  be  taken  to  the  Supreme 
Court. 

Copies  of  the  briefs  and  other  pertinent  Court  papers  were  forwarded  on 
De<-en!iicr  12.  1963,  to  Mr.  Robert  B.  :\Iurrall.  Chief.  Appellate  Section,  Antitrust 
Division. 

Commissioner  Elman  dissented  from  the  Commission's  decision  and  accord- 
ingly does  not  concur  in  the  substantive  views  herein  expressed.  He  agrees 
however,  that  the  issues  involved  are  sufficiently  important  in  the  administration 
of  the  Robinson-Patman  Act  to  warrant  the  Commission  in  requesting  Supreme 
Court  review. 

By  direction  of  the  Commission, 

Paul  Rand  Dixon, 

Chairman. 


NUARC  CO. 


12.  Nuarc  Co.  v.  F.T.C.  316  F.2d  576   (7tli  Cir.  1963) 

(o)   Court  Action:  Order  set  aside. 
(&)   Cotnmis.sion  Action: 

1.  One  June  IS,  1963  directed  that  certiorari  not  be  sought.  Vote :  5- 


JUNE  18,  1963. 

(2)    The  Nuarc  Company  v.  Federal   Trade   Commission,  7th  Cir.,   No.   13926 

(Docket  7848 — Nviarc  Company,  Inc.) 

^Ir.  Anderson  presented  memorandum  of  June  17,  1963,  in  which  he  reported 
his  consideration  of  memorandum  of  June  13,  from  the  General  Counsel,  with 
reference  to  the  opinion  and  judgment  of  April  19.  1963  of  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit,  setting  aside  the  Commission's  order  in 
Docket  7848.  The  General  Counsel  expressed  the  opinion,  for  the  reasons  recited, 
that  certiorari  should  not  be  sought,  nor  could  it  be  obtained. 

After  consideration,  on  motion  of  Mr.  Anderson,  it  was  directed  that  certiorari 
not  be  sought  in  this  matter. 

As  to  the  foregoing  action,  Mr.  Maclntyre  voted  in  the  negative. 

(427) 


CENTRAL  RETAILER-OWNED  GROCERS,  INC. 


13.  Central  RetaUer-Oicned  Grocers.  Inc.  v.  F.T.C.,  319  F.2d  410  (7th  Cir.  1903) 

( a  )    Court  Action:  Order  set  aside, 
(b)    Conunission  Action: 

1.  On  September  10,  1963,  directed  General  Counsel  to  request  Solicitor  Gen- 
eral to  tile  petition  for  certiorari.  Tote:  5-0,  Commissioner  Elman  noting 
that  while  he  agreed  with  the  Seventh  Circuit's  decision,  issue  should  be  re- 
solved by  the  Supreme  Court. 

2.  On  September  12,  1963.  Mr.  Truly  authorized  to  tell  anyone  making 
inquiry  that  Commission  was  unanimously  seeking  certiorari.  Vote:  G-0. 

3.  On  November  7,  1963,  directed  General  Counsel  to  prepare  letter  to  So- 
licitor General  for  chairman's  Signature  withdrawing  request  to  petition  for 
certiorari.  Vote:  3-2,  Commissioners  Elman  and  Maclntyre  voting  in  the 
negative. 

4.  On  November  12,  1963.  approved  letter  to  Solictor  General  withdrawing 
request  for  filing  of  petition  for  certiorari.  Vote:  3-2,  Commissioners  Elman 
and  Maclntyre,  the  former  for  the  minute  record  only,  not  concurring. 


September  10,  1963. 

(46)    Central  Retailcr-Oimed  Grocers,  Inc..  v.  Federal  Trade  Commission.  7th 
Cir..  No.  13,820  (Docket  7121— National  Retailer-Owned  Grocers,  Inc.,  et  al.) 

Memorandum  of  August  23,  1963.  from  the  General  Counsel,  transmitting  draft 
of  proposed  letter  to  the  Solicitor  General,  requesting  thnt  he  petition  the  Supreme 
Court  for  a  writ  of  certiorari  to  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit,  to  review  the  decision  of  July  2.  1963,  of  that  Court,  set- 
ting aside  the  Commission's  order  in  Docket  7121. 

On  August  23.  1963,  the  five  Commis.sioners  directed  that  the  Solicitor  General 
bp  requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  review  the 
judgment  in  question,  and  the  letter  to  the  Solicitor  General,  making  such  request 
and  transmitting  pertinent  material,  as  submitted  by  the  General  Counsel,  was 
approved  and  ordered  forwarded  after  signature  by  the  Chairman. 

As  to  the  foregoing  action.  Mr.  Elman,  while  agreeing  with  the  decision  of  the 
Court  of  Appeals  for  the  Seventh  Circuit,  agreed  that  the  questions  raised  by 
the  decision  are  important  and  should  be  resolved  by  the  Supreme  Court  and. 
therefore,  joined  in  the  Commission's  request  that  the  Solicitor  General  seek 
certiorari,  and  it  was  directed  that  Mr.  Elman's  position  be  shown  on  the  letter 
to  the  Solicitor  General. 


September  12, 1963. 

(2)  Central  Fetailer-Oirned  Grocers,  Inc.  v.  Federal  Trade  Commission,  7th  Cir.. 
No.  13.820  (Docket  7121— National  Retailer-Owned  Grocers.  Inc.,  et  al.) 

Mr.  Dixon  referred  to  the  numerous  inquiries  from  memljers  of  the  food 
industry  as  to  the  action  which  the  Commission  proposes  to  take  in  this  matter, 
in  which,  under  the  action  of  .\ugust  23,  1963.  the  Solicitor  General  was  requested 
to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  the  Ignited  States  Court 
of  Appeals  for  the  Seventh  Circuit  to  review  the  decision  of  that  Court  setting 
aside  the  order  in  Docket  7121. 

After  discussion,  on  motion  of  Mr.  Higginbotham.  James  B.  Truly.  Assistant 
General  Counsel  for  Appeals,  was  authorized  to  informally  advise  anyone  making 
inquiry  regarding  this  matter  that  the  Commission  iDianinwusJii  reiinested  the 
Solicitor  General  to  seek  certiorari. 

It  was  further  directed  that  the  Solicitor  General  be  advised  that  the  Com- 
mission is  inforTuing  persons,  when  asked,  that  this  agency  has  requested  the 
Department  of  Justice  to  petition  for  a  writ  of  certiorari. 

(428) 
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November  7, 1963. 


(6)  Central  Retailcr-Oicucd  Grocers,  Inc.,  et  ul.  v.  Federal  Trade  Commission. 
7th  Cir.,  No.  13,820  (Docket  7121— National  Retailer-Owned  Grocers,  Inc., 
etal. 

Mr.  Dixon  presented  (1)  memorandum  of  October  30,  1063.  from  the  General 
Counsel  to  him.  setting  forth  a  suggested  letter  to  the  Solicitor  General  in  con- 
nection with  this  matter,  in  which  the  Commission,  under  its  action  of  Sep- 
tember 10,  196:^,  directed  that  the  Solicitor  General  be  requested  to  petition  the 
Supreme  Court  for  a  writ  of  certiorari,  and  (2)  letter  of  November  4,  1963,  from 
the  Solicitor  General  in  which  that  official  stated,  among  other  things  in  the 
second  paragraph,  that  he  is  "still  persuaded  that  this  is  not  an  appropriate  case 
for  a  petition  for  certiorari". 

After  consideration,  in  view  of  the  letter  of  November  4.  1963.  from  the  Solicitor 
General,  and  particularly  in  view  of  the  second  paragraph  thereof,  Mr.  Dixon 
moved  that  no  further  action  be  taken  with  resi>ect  to  seeking  certiorari  in  this 
matter.  The  motion  was  seconded  by  Mr.  Anderson. 

As  to  Mr.  Dixon's  motion,  Messrs.  Dixon,  Anderson  and  Higginbotham  voted 
in  the  atfirmative.  and  Messi-.s.  Elman  and  Maclntyre  voted  in  the  negative. 
The  motion  was  carried,  and  it  was  so  ordered. 

The  General  Counsel  was  instructed  to  prepared  an  appropriate  letter  for  the 
signature  of  the  Chairman,  advising  the  Solicitor  General  of  the  above  action. 


November  12,  1963. 

(2)  Central  Retailer-Owned  Grocers,  Inc.,  et  al.  v.  Federal  Trade  Commission. 
7th  Cir.,  No.  13,820  (Docket  7121— National  Retailer-Owned  Grocers,  Inc., 
et  al. ) 

Draft  of  letter  to  Hon.  Archibald  Cox.  Solicitor  General,  as  submitted  by  the 
General  Counsel,  pursuant  to  the  action  of  November  7, 1963. 

After  consideration,  the  letter  to  Mr.  Cox  was  approved  and  ordered  forwarded 
after  signature  by  the  Chairman. 

Messrs.  Elman  and  Maclntyre,  the  former  for  the  minute  record  only,  did  not 
concur  in  the  decision  of  the  Commission  not  to  press  further  its  earlier  request 
that  certiorari  be  sought  in  this  matter. 


August  23,  1963. 

Re  Central  Retailer-Owned  Grocers,  Inc.,  et  al.  v.  Federal  Trade  Commission. 

7th  Cir.  No.  13.820  (decided  July  2, 1963)— FTC  Docket  71221. 
Hon.  Archibald  Cox, 

The  Solicitor  General,  Department  of  Justice, 
Washington,  D.C. 

Df:AR  Mr.  Solicitor  General:  On  .July  2.  1963.  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  filed  its  opinion  and  judgment  in  the  above- 
entitled  case,  setting  aside  an  order  to  cease  and  desist  is.sued  by  the  Federal 
Trade  Commission.  The  Court's  opinion,  while  superficially  based  upon  a  find- 
ing of  a  lack  of  substantial  evidence  to  support  the  Commission's  decision,  actu- 
ally, the  Commission  believes,  is  the  result  of  an  erroneous  conclusion  of  law. 
The  Conunission's  efforts  to  enforce  Section  2  of  the  Clayton  Act,  as  amended, 
may  seriously  be  hampered  if  this  decision  stands.  For  the  reasons  stated  below, 
we  request  that  a  petition  for  a  writ  of  certiorari  be  filed. 

The  case  arose  under  the  brokerage  section  of  the  Clayton  Act,  as  amended  by 
th?  Robinson-Patman  Act  (Section  2(c)  ;  15  U.S.C.  13(c)).  Involved  is  the  de- 
termination of  the  nature  of  certain  allowances,  discounts  and  price  reductions 
induced  and  received  from  certain  suppliers  by  Central  Retailer-Owned  Grocers, 
Inc.   ("Central"),  a  retailer-owned  wholesale  group  buying  organization. 

The  Commission  found  (Pet.  Apdx.  4.58)  that  Central  was  a  "controlled  inter- 
mediary of  its  member-wholesalers  for  the  purpose  of  purchasing  private  label 
merchandise"  and  that  it  "clearly  acts  in  the  capacity  of  a  buyer's  broker."  The 
Commission  further  found  (Pet.  Apdx.  4.'>S-4.">9)  that  the  price  concessions  ob- 
tained by  Central  in  its  purchases  from  certain  of  its  suppliers  were  in  effect 
discounts  in  lieu  of  brokerage  paid  for  services  rendered  by  Central  for  its  mem- 
bers. The  Commission  held  (Pet.  Apdx.  459-460)  that  the  receipt  of  such  dis- 
counts, allowance  and  price  reductions  violated  Section  2(c)  of  the  Clayton  Act. 
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In  setting  aside  tlie  Commission's  order  to  cease  and  desist,  tlie  Court  lield  that 
the  ""inference"  of  tlie  Commission  that  tlie  price  concessions  received  by  Central 
were  discounts  in  lieu  of  brokerage  was  "inipropei'ly  drawn  from  comparisons 
of  brokerage  paid  by  such  dealers  on  sales  which  they  made  through  brokers, 
with  the  pri<e  reductions  granted  to  Central"  (Slip  Oiiinion  p.  7).  The  Court 
fui-ther  held  {ibid.)  that  the  "fact  that  Central,  because  of  its  strong  purchasing 
power,  was  al)le  to  buy  at  favorable  prices,  or  on  discounts  and  allowances 
by  its  suppliers,  is  not  proof  that  Centi-al  was  rendering  a  brokerage  service." 
The  Court  added  ( ibid. )  : 

•'.  .  .  Central  was  able  to  secure  favorable  prices  from  its  suppliers,   be- 
cause of  (1)  their  assured  volume  of  business.  (2)  their  lack  of  any  credit 
risk.  (8)  a  reduction  in  their  billing  work,  and   (4)  Central's  advance  cim- 
mitments  for  later  requirements.  The  result  was  that  the  suppliers  knew  that. 
in  selling  to  Central,  tliey  were  for  these  reasons  realizing  savings  in  their 
business  operations,  which  enabled  Central's  members,  in  turn  to   benefit 
when  they  purchased  from  Central." 
Although  the  decision  of  the  Court  of  Appeals  is  phrased  in  terms  of  the 
sub.stantiality  of  the  evidence,  the  Court  has  decided  an  important  legal  question 
without  considering  the   obvious   savings   in   brokerage   which   accrued    to  the 
suppliers  on  sales  to  Central.  The  Court  has  in  effect  ruled  that  a  seller's  pay- 
ment to  a  buyer  for  benefits  resulting  in  cost  savings  to  the  seller  arising  from 
services  performed  by  the  buyer  for  itself  is  not  a  "commission  brokerage,  or 
other  compensation,  or  an  allowance  or  discount  in  lieu  thereof"  within  the 
meaning  of  Section  2(c). 

The  Court  has  evinced  a  misunderstanding  of  the  purposes  of  Section  2(c)  : 
its  decision,  we  believe,  is  in  conflict  with  the  decisions  of  others  of  appeals  and 
of  the  Supreme  Court. 

1.  The  Court  of  Apjieals  held  that  "it  was  established  that  lower  prices  were 
obtained  from  suppliers  because  of  advantages  to  the  suppliers  resulting  from 
the  cooperative  buying  efforts  of  the  members  through  Central"  ( Slip  Opinion 
p.  6).  The  Court  held  that  each  element  of  savings  arose  from  Central's  ""  'unique' 
way  of  doing  business,"  i.e..  buying  and  selling  merchandise  to  tliem.selves  (Slip 
Opinion  p.  5). 

Central's  "unique  way  of  doing  business"  is  to  make  "private  label"  merchan- 
dise available  to  its  members  at  a  reduced  cost.  To  accomplish  this  its  meml)ers 
furnish  it  with  estimates  of  how  much  "private  label"  merchandise  they  will 
probably  need  during  the  ensuing  year.  On  the  basis  of  the.se  advance  estimates 
Central  solicits  its  .suppliers  to  obtain  price  concessions,  and  enters  into  under- 
standings with  the  suppliers  covering  the  anticipated  needs.  Thereafter,  as  mem- 
bers require  quantities  of  the  "'private  label"  mei"chandise.  they  submit  orders 
to  Central.  Central  then  transmits  the  orders  to  a  supplier  and  the  supplier  sliijis 
the  iiroducts  ordered  directly  to  the  ordering  member  (Slip  Opinion  pp.  4-5). 
Central's  services  to  its  members  in  this  resjject  are  essential  to  the  acquisition 
and  distribution  of  "private  label"  meivhandise.  Central's  receipt  of  lower  i)rices 
from  its  suppliers  in  connection  with  such  services,  described  as  the  "'uniiiue'" 
way  of  doing  business,  is  tantamount  to  the  receipt  of  allowances  in  lieu  of 
brokerage.  As  stated  in  the  House  Report  on  the  "'brokerage  section"  (H.R.  29.")!, 
74th  Cong..  2d  Sess.  15  (1936) )  : 

'"This  sirbsection  permits  the  payment  of  compensation  by  a  seller  to  his 

broker  or  agent  for  services  actually  rendered  in  his  behalf:  likewise  by  a 

buyer  to  his  broker  or  agent  for  services  in  connection  with  the  purchase  of 

goods  actually  rendered  in  his  behalf:  but  it  prohibits  the  direct  or  indirect 

payment  of  brokerage  except  for  such  services  rendered.   It  prohil)its  its 

allowance  by  the  buyer  direct  to  the  seller,  or  by  the  seller  direct  to  the 

liuyer:  and  it  i)rohibits  its  payment  by  either  to  an  agent  or  intermediary 

acting  in  fact  for  or  in  behalf,  or  subject  to  the  direct  or  indirect  control,  of 

tlie  other.'  " 

The  scope  of  the  "for  services  rendered"  exception  is  limited."  In  Great  AlUtiilie 

d  Pacific  Tea  Co.  v.  Federal  Trade  Commis.sion,  106  F.  2d  667.  674    (8d  Cir. 

1989)  the  Court  said  : 


^Courts  of  .Appcnls  Iiiivp  fonsistpntly  ;ii>y)lif'(1  tliis  clpar  Congressional  innn<lat('  in 
coiistriiin;;  and  a)i|)lyjufr  Section  2(c)  :  Soul iK/ttlc  Hnikcidqc  Co.  v.  Fcdenil  Trailr  Conimi.'f- 
.tinn,  150  V.  2<1  r.07.  OOO  (4tli  Cir.  104."'.)  :  QinilHii  lliihirs  of  America  v.  FvdcfiiJ  I'laile 
CounnixKioii.  114  F.  "Jd  :!!»:'..  .'JKS-r-'.ftO  {1st  Cir.  1!(40)  :  The  (Irrnt  Atlantic  d-  Pacific  Tea  Co. 
V.  Federal  Trade  Conntii.ysion .  100  F.  2(1  Ofi".  074  ( .'Ul  Cir.  l!):{i))  :  Olirer  Bros.  v.  Federal 
Trade  C'owntis.yion.  102  F.  2(1  70:-!.  7«(i  (4th  Cir.  l!t:i!M  ;  liiddle  Purchasing  Co.  v.  Federal 
Trade  Cowmi.^xion .  !m;  F.  2(1  fiS".  691  n.  (5."'.  (2(1  Cir.  l!t:;s). 

=  In  Federal  Trade  CnmmixHion  v.  Wa.thinpton  Fi-ih  <(•  Ojixter  Co.,  282  F.  2(1  .50.").  ."»97 
n.  4  (9tli  Cir.  1!»(»0).  the  Court  stated  :  "This  exception,  however,  does  not  include  services 
of  a  kind  which  a  hn.ver  normally  performs  for  himself,  such  as  warehousing  and  resell- 
ing  •    *    *   or  which  ares  of  a  merely  incidental  nature   *    *    *." 
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"iThe  phrase  'except  for  services  rendered*  is  employed  by  Congress  to 

indicate  tliat  if  tliere  be  compensation   to  an  agent  it  musit  be  bona   fide 

brokerage,  viz.,  for  actual  services  rendered  to  bis  principal  by  the  agent. 

*  =■=  *  While  the  phrase,  'for  services  rendered,'  does  not  prohibit  payment 

by  the  seller  to  his  broker  for  bona  fide  brokerage  services,  it  requires  that 

such  .service  be  rendered  by  the  broker  to  the  person  who  had  engaged 

him.   *  *  *" 

Piiynient  l>y  a  seller  to  a  buyer  in  compensation  for  the  type  of  service  rendered 

by  Central  for  its  liiembers  are   not  payments   that  are  excepted  by   the   "for 

services    rendered"    proviso.    See   Modern    Marketing    t<crvici'.    Inc.    v.    Federal 

Trade  Commission.  149  F.  2d  970,  97S   (7th  Cir.  194.")). 

In  SoKtJKjate  Brokerage  Co.  v.  Federal  Trade  Commi-s-sion.  1.10  F.  2d  G07,  609 
(4tli  Cir.  194r>).  eert.  denied,  32(!  U.S.  994.  Southgate  asked  that  it  be  pemiitted 
to  show  that  for  the  payments  it  received  from  its  suppliers  it  "renders  services 
consisting  of  'promoting,  offering  for  sale,  selling,  ordering,  receiving,  adjusting 
shortage  or  damage  claims,  handling,  warehousing,  distributing,  invoicing, 
collecting,  assumption  of  credit  risks.'  "  The  Court  said  : 

"The  services  which  the  company  proposes  to  show  by  the  evidence  that 
was  excluded  are  services  rendered  to  itself,  as  purchaser,  and  not  to  those 
from  whom  it  has  purchased  them." 
In  Oliver  Bros.  v.  Federal  Trade  Commission,  102  F.  2d  763,  766    (4th  Cir. 
1939),  the  Court  said: 

".  .  .  In  furnishing  the  service  which  it  has  contracted  to  furnish  the 
buyers,  it  affords  to  the  sellers  facilities  for  placing  their  goods  before  the 
buyers  and  obviates  the  necessity  of  their  employing  brokers  to  reach  these 
customers ;  but  this  is  a  service  rendered  the  buyers  which  Oliver  has  bound 
itself  to  render  them  under  their  subscription  contracts.  The  benefit  to  the 
sellers  is  incidental  to  this  service  rendered  the  buyers  and  is  not  the  result 
of  a  service  undertaken  for  the  benefit  of  the  .sellers." 
And  in  Quality  Bakers  of  America  v.  Federal  Trade  Commission,  114  F.2d  393, 
398  (1st  Cir.  1940) ,  the  Court  said  : 

".  .  .  Undoubtedly  the  .sellers  received  valuable  benefits  and  advantages 
from  the  business  given  them  by  the  Service  Company,  other  t-han  the  ordi- 
nary profits  on  the  sales.  For  instance,  they  were  saved  the  expense  incident 
to  obtaining  the  business  and  dealing  separately  with  numerous  elastomers 
taking  a  large  amount  of  merchandise.  In  that  way  and  to  that  extent  the 
Service  Company  rendered  services  and  had  contractual  relationships  with 
the  sellers.  For  those  benefits  the  sellers  were  willing  to  pay  and  did  pay 
and.  no  doubt,  after  such  a  course  of  dealing  had  been  established,  it  was 
considered  by  all  parties  that  there  was  an  implied  agreement  to  pay,  but 
it  is  a  mistake  to  assume  that  the  pa.vments  made  were  other  than  essen- 
tially commissions  on  the  sales  or  to  suppose  that  such  a  practice  was  lawful 
after  the  passage  of  the  Robinson-Patman  Act." 
Although  the  Supreme  Court  in  Federal  Trade  Commission  v.  BrocJi,  363  U.S. 
166,  173    (1960),  may  have  indicated  that  a  buyer  may  be  compen.sated  by  a 
seller  for  services  rendered  by  the  buyer  to  the  seller,  there  is  nothing  in  that 
opinion  which  would  validate  Central's  receipt  of  payment  for  services  rendered 
to  itself  which  only  incidentall.v  benefited  the  seller. 

We  believe  that  receipt  of  payments  for  the  reasons  stated  by  the  Court  of 
Appeals,  as  a  matter  of  law,  constitutes  the  receipt  of  a  "commission,  brokerage 
or  other  compensation,  or  any  allowance  of  discount  in  lieu  thereof"  within  rhe 
meaning  of  Section  2(c). 

2.  Petitioners  argued  in  the  Court  of  Appeals  that  from  their  "unique"  method 
of  doing  business  the  sellers  realized  cost  savings  other  than  savings  in  brokerage 
and  that  only  such  savings  were  reflected  in  the  price  concession  that  such  sup- 
pliers granted  to  them.  But  petitioners  did  not  offer  a  "cost  justification"  defense 
to  show  such  savings.  While  cost  studies  may  be  admissible  in  a  2(c)  ca.se,  they 
are  admissible  only  for  the  purpose  of  showing  that  savings  in  costs  were  legiti- 
mate .savings  which  might  have  been  proved  in  defense  of  a  2(a)  case,  and 
that,  accordingly,  the  reduced  price  was  not  the  result  of  payments  in  lieu  of 
brokerage. 

Compare  Commission's  decision  in  Thomasrille  Chair  Co.,  r»8  F.T.C. —  (1961) 
[CCH  Trade  Reg.  Rep.   Par.  29,r>l0,  p.  37,808    (Tran.sfer  binder  1961)].  order 
set  aside,   Tlxomasville  Chair  Co.  v.  Federal  Trade  Commission,  306  F.2d  541 
(5th  Cir.  1962). 
Section  2(a)  of  the  Clayton  Act  provides  : 

"That  nothing  here  contained  shall  prevent  differentials  which  make  only 
due  allowance  for  differences  in  the  cost  of  manufacture,  sale  or  delivery 
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resulting  from  the  differing  methods  or  quantities  in  which  such  commodities 
are  to  such  purchasers  sold  or  delivered." 

The  Court  of  Appeals  held  that  Central's  suppliers  realized  savings  because  of 
Central's  assured  volume  of  business  and  Central's  advance  commitments  for 
later  requirements.  The  Court  .specifically  referred  to  the  testimony  of  Robert 
Gordon  (of  W.  O.  Sommers,  Inc.)  who  related  the  price  concessions  that  his 
company  granted  to  Central  to  savings  realized  on  Sommer's  purcha.ses  of  raw 
materials  at  the  start  of  the  brining  year  (Slip  Opinion  p.  6). 

The  savings  here  could  not  have  been  used  as  a  part  of  such  a  cost  justifica- 
tion under  Section  2(a).  This  alleged  cost  saving  depends  upon  "incrementar' 
or  "marginal"  costs — i.e.,  "the  additional  cost  to  the  seller  in  producing  those 
product  units  involved  in  the  particular  price  quotation."  Rowe.  Price  Discrimi- 
nation Under  the  Robinson-Pa tman  Act  2S1  (1962).  As  a  matter  of  law,  such 
"incremental"  cost  considerations  are  not  available  in  justifying  price  discrimi- 
nations between  a  supplier's  customers.  Ibid.;  H.R.  Rep.  No.  2287,  74th  Cong., 
2d  Se.ss.  10  (1936)  ;  80  Cong.  Rec.  9417  (1936)  :  Goodyear  Tire  d  Rubber  Co.,  22 
FTC  232,  289  (1936). 

The  fact  that  the  supplier's  payment  to  Central  was  based  in  part  upon  savings 
resulting  from  "incremental"  costs,  and  thus  not  "cost  justifiable"  under  Section 
2(a),  supports  the  Commission's  conclusion  that  the  payment  was  "a  commis- 
sion, brokerage,  or  other  compensation,"  or  "an  allowance  in  lieu  thereof"  within 
the  meaning  of  Section  2(c).  We  believe  that  the  Court's  reliance  upon  such  sav- 
ings in  reaching  a  conclusion  contrary  to  the  Commis.sion's,  is  erroneous. 

Further,  it  is  luidisputed  that  when  the  membei  wholesalers  "require  quan- 
tities of  the  private  label  merchandise,  they  .submit  orders  to  Central.  Central 
then,  in  each  instance  prepares  a  combination  confirmation  order  form,  .sending 
a  copy  of  the  order  to  the  supplier  of  the  particular  product  ordered  and  the 
confirmation  to  the  ordering  member  .  .  .  Upon  receipt  of  the  order,  the  desig- 
nated supplier  ships  the  product  ordered  directly  to  the  member  and  bills  Cen- 
tral" (Slip  Opinion  p.  5).  This  parallels  the  method  of  delivery  when  "packer 
label"  merchandise  is  .sold  through  brokers,  i.e..  the  supplier  ships  the  products 
ordered  directly  to  the  wholesaler.  Accordingly,  it  is  clear  that  no  differences 
exist  as  to  the  method  in  which  the  commodities  are  delivered  within  the  mean- 
ing of  the  "cost  justification  proviso."  Any  difference  in  the  method  in  which  the 
commodities  were  sold  would  refiect  the  normal  brokerage  saved  by  eliminating 
the  broker  from  the  transaction. 

3.  To  be  considered  in  determining  whether  this  is  an  appropriate  case  in 
which  to  seek  Supreme  Court  review  is  the  fact,  contrary  to  the  Court's  opinion, 
that  the  record  in  this  case  clearly  shows  that  the  price  conces.sions  granted  to 
Central  by  its  suppliers  reflected  savings  in  lirokerage  realized  by  the  suppliers 
when  they  sold  direct  to  Central.  This  fact  is  supported  by  the  testimony  of 
suppliers  and  by  comparison  of  the  monetary  amount  of  the  savings  in  brokerage 
with  the  monetary  amount  of  the  price  concessions. 

Although  purportedly  relying  upon  the  "specific  testimony  of  many  individual 
representatives  of  the  various  suppliers"  (Slip  Opinion  p.  6).  the  C'ourt  of  Ai> 
peals  quotes  only  the  testimony  of  one  of  them  to  the  effect  that  his  lower  price 
to  Central  was  due  to  the  fact  that  Central's  assured  quantity  of  purchases  "took 
a  certain  amount  of  the  speculation  out  of  our  business."  The  Court  does  not 
refer  to  the  te.stimonv  of  other  seller  representatives  (see  Commission's  brief 
at  pp.  26-27)  : 

Steffen  of  M.  Steffen.  Inc..  testified  (Pet.  Apdx.  279-280)  : 

".  .  .  We  handle  the  shipments:  [Central]  handle.'^  the  orders,  gives  us  the 
order.  We  ship  and  paid  their  bills.  We  don't  hare  to  make  any  calls  on  the 
customer."  [Emi>hasis  added.] 

Chalmers  of  Olds  Products  Company  testified  (Pet.  Apdx.  12.'i.  126,  181.  183)  : 

"The  difference  is  the  saving  we  make  in  tJieir  solirtiuf/  and  their  seUiuf]  and 
getting  the  orders  for  ««  and  in  the  volume  they  do  .  . .  We  just  give  them  a  special 
price  for  the  volume  of  business  they  give  us.  the  imrk  they  do  in  solieitiiif/.  the 
prompt  payment,  no  cretlit  losses  .  .  .  [Central]  looks  after  the  getting  of  orders 
and  srlling  them;  and  we  cannot  afford  to  pay  any  brokers  anything  for  work 
that  is  not  done  .  .  .  We  save  every  kind  of  selling  expense,  everything  in  con- 
nection with  anything  that  might  be  exi>ense  in  the  business."  [Emphasis  added.] 

Luehrig  of  Tharinger  Macaroni  Company  testified  (Pet.  Apdx.  247)  : 

"By  figuring  our  costs  on  the  volume  of  business  we  get  from   [Central] 
and  our  regular  overall  picture  of  all  distributors."'  [Emphasis  addwl.] 

This  te.stimony,  apparently  Ignored  by  the  court  of  appeals,  plainly  shows  that 
the  services  rendered  by  Central  for  its  members  were  considered  by  some  sup- 
pliers to  be  the  equivalent  of  brokerage  services.  These  sellers  have  specifically 
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admitted  that  they  paid  Central  for  the  savings  that  accrued  to  them  because 
Central  solicited  orders  from  their  member  wholesalers,  and  it  cannot  be  dis- 
puted that  the  solicitation  of  orders  from  wholesalers  was  the  principal  function 
performed  bv  the  sellers'  brokers  on  sales  to  other  customers. 

In  addition,  Olds  Products  Co.  and  Tharinger  Macaroni  Co.  (see  testimony 
of  the  representatives  of  these  suppliers,  supra)  issued  dual  price  lists,  one  a 
price  list  for  Central,  the  other  for  the  general  trade,  An  examination  of  the 
price  lists  used  by  Olds  Products  Co.  (CX  298 ;  CX  194  A-B)  reveals  3S  common 
items.  In  34  instances  the  price  to  Central  was  the  equivalent  of,  to  the  nearest 
Yz  cent,  the  net  amount  realized  by  the  supplier  on  sales  through  broilers.  An 
examination  of  the  price  lists  used  by  Tharinger  Macaroni  Co.  (CX  317  A-B) 
reveals  17  common  items.  In  15  instances  the  price  to  Central  was  the  equivalent 
of,  to  the  nearest  i/o  tent,  the  net  amount  realized  by  that  supplier  on  sales 
through  brokers.  Tables  showing  this  are  attached  hereto  as  Tables  A  and  B.' 

On  the  face  of  tihs  record  we  believe  the  court  of  appeals  erred  when  it  stated 
(Slip  Opinion  pp.  S-9)  : 

"Ttiere  were  no  savings  in  brokerage  exi^enses  involved  in  this  ca.se  and 
hence  the  following  principle  announced  in  Federal  Trade  Commission  v. 
Broch  &  Co.,  363  U.S.  166,  176,  does  not  apply  here  : 

'•  •*  *  *  A  price  retluction  based  upon  alleged  savings  in  brokerage  ex- 
penses is  an  "allowance  in  lieu  of  brokerage"  when  given  only  to  favored 
customers.  *  *  *'  " 

4.  In  setting  aside  the  Commission's  order  to  cease  and  desist  the  Court  of 
Appeals  said  that  reason  did  not  i>ermit  it  under  the  facts  of  this  case  "to  de- 
clare illegal  a  worthy  effort  by  a  number  of  wholesale  grocers,  owned  by  retail- 
ers, to  reduce  ultimate  prices  to  consumers  and  make  the  retailers  stronger  in 
their  competition  with  large  chain  stores"  (Slip  Opinion  p.  7).  This  statement 
by  the  Court  appears  to  suggest  that  the  Commission  has  held  cooperative  buy- 
ing ventures  illegal  per  sc.  under  Section  2(c).  This  clearly  is  not  the  case.  The 
Commission  found  on  this  record  that  Central,  as  a  buyer  for  its  wholesaler- 
members,  exacted  concessions  in  price  which  constituted  allowances  in  lieu  of 
brokerage.  The  Commission's  discussion  of  Central's  method  of  doing  business 
related  to  Central's  argument  that  it  was  entitled  to  such  concessions  due  to 
savings  which  accrued  to  its  suppliers  from  its  "unique"  method  of  doing  busi- 
ne.ss;  the  Commission  showed  that  this  method  of  doing  business  was,  in  large 
part,  merely  the  activity  normally  pursued  by  a  buyer's  broker,  and  that  com- 
pensation for  such  services  was  prohibited  by  Section  2(c).  Certainly  any  group 
buying  organization,  or  in  fact  any  buyer,  is  permitted  under  the  statute  to 
effect  those  economies  permitted  under  Section  2(a).  But  there  is  nothing  in  the 
circumstances  of  this  case  that  would  permit  Central  to  stand  in  a  preferred 
position  by  benehting  from  economies  outside  the  ambit  of  that  Section. 

The  court  of  appeals  stated  that  "in  the  case  at  bar  the  Commission  would 
drive  such  groups  out  of  existence"  (Slip  Opinion  p.  8).  But,  as  recently  indicated 
by  the  Supreme  Court  in  Federal  Trade  Commission  v.  Sun  Oil  Co.,  371  U.S.  505, 
519  (1963) ,  the  courts  are  not  free  on  the  basis  of  their  "economic  predilections" 
to  make  a  choice  foreclosed  by  the  determination  in  the  statute  itself  in  favor  of 
equality  of  treatment.  We  believe  the  Supreme  Court's  statement  to  be  appropri- 
ate in  the  circumstances  of  this  case. 

5.  This  case  involves,  as  did  the  Broch  case,  the  situation  where  sellers  yield 
to  economic  pressures  of  buyers  by  granting  unfair  preferences  in  connection  with 
the  sale  of  goods,  a  practice  which  the  Robinson-Patman  Act  w^as  enacted  to  pre- 
vent. As  stated  by  the  Supreme  Court  (363  U.S.  at  174)  : 

"The  form  in  which  the  buyer  pressure  is  exerted  is  immaterial  and  proof 

of  its  existence  is  not  required.  It  is  rare  that  the  motive  in  yielding  to  a 

buyer's  demands  is  not  the  'necessity'  for  making  the  sale." 

Such  "pressure"  was  exerted  here,  and  the  seller's  "motive  in  yielding  to  a 

buyer's  demands"  is  apparent.  The  court,  in  effect,  has  presented  all  large  buyers 

with  a  built-in  defense  in  instances  where  they  pursuade  sellers  to  replace  brokers 

on  direct  sales.  If  the  court  has  correctly  stated  the  law,  this  exemption  probably 

will  not  be  limited  to  buying  groups  such  as  Central ;  it  may  apply  also  to  chain 

stores,  which  without  doubt  perform  the  same  services  for  which  Central  has 

been  compensated  in  this  case.  This  was  exactly  the  "sort  of  thing  that  it  was  the 

purpose  of  the  act  to  prevent."  Oliver  Bros.  v.  Federal  Trade  Commission,  102  F.2d 

763,  770   (4th  Cir.  1939).  See  The  Great  Atlantic  d  Pacific  Tea  Co.  v.  Federal 

Trade  Commission,  106  F.2d  667  (3d  Cir.  1939). 

3  It  should  be  pointed  out  that  mathematical  correlation  between  brokerage  and  price 
concession  was  specifically  noted  by  the  Supreme  Court  in  the  Broch  case.  363  U.S.  at  168. 
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We  believe,  for  the  reasons  stated,  that  the  decision  of  tlie  court  of  appeals  is 
erroneous  as  a  matter  of  law.  and  is  contrary  to  the  decision  cited  herein.  It  is 
therefore  requested  tliat  a  petition  for  a  writ  of  certiorari  be  filed. 

As  we  have  stated,  this  case  was  decided  by  the  court  of  appeals  on  July  2, 
1063.  We  regret  the  delay  in  making  this  request.  We  believe,  however,  that  the 
importance  of  the  case  warrants  a  request  by  you  for  additional  time  for  filing  a 
petition  for  certiorari  if  the  remaining  time  is  insufiicient  for  that  purpose. 

Transmitted  herewith  are  copies  of  the  briefs,  the  printed  record,  books  of 
exhibits,  and  the  opinion  and  judgment  of  the  court  of  appeals. 

I>y  direction  of  tlie  Commission.' 

Paul  Rand  Dixon,  Chairman. 

Attachments — Tables  A  and  B. 


TABLE  A.-OLDS  PRODUCTS  CO. 


Item 


General 
price 


Percent 
brokerage 


Amount 
brokerage 


Net 
price 


Central's 
price 


Mustard: 

6  1/2  ounce  wedge  jars: 

S.ilad  style 

Duss.  stvie 

6  1 12  ounce  Viennese  (wedge  jar). 

9  ounce  Victory  jar: 

Salad  style 

Duss.  style 

8  ounce  thin  tumbler: 

Salad  style 

Duss.  style 

1  pound  Victory  jar: 

Salad  style. .   

Duss.  style 

2  pound  Victory  jar: 

Salad  style 

Duss.  style 

26  ounce  Victory  jar: 

Salad  style 

Duss.  style 

1  gallon  jars: 

Salad  style 

Duss.  style 

8  ounce  beer  mugs: 

S^lad  style 

Duss.  style 

12  ounce  beer  mugs: 

Salad  style 

Duss.  style 

1  pound  1  ounce  refrigerated  jar: 

Salad  style 

Duss.  style 

24  1  Dound  fluted  refrigerated  jars: 

Salad  style.. 

Duss.  style 

Mustard  (Shurfine): 

12  pound  fluted  refrigerated  jars: 

Salad  style.. 

Duss.  style 

Mustard  (Tastewell): 
16  ounce  Victory  jar: 

Salad  style 

Duss.  style 

32  ounce  Victory  jar: 

Salad  style. 

Duss.  style.. 

26  ounce  Victory  jar: 

Salad  style 

Duss.  style 

4  1  gallon  wide  mouth: 

Salad  style 

Duss.  style 

Mustard  (Shurfine): 

6\4  ounce  table  server: 

Salad  style        

Duss.  style 

6'/^  ounce  Victory  jar: 

Salad  style 

Duss.  style. 


0.79 

.80 

1.45 

5 
5 
5 

0.  0385 
.04 
.0725 

.7515 
.76 
1.3775 

0.75 

.76 

1.38 

.83 
.85 

5 
5 

.0415 
.0425 

.7885 
.8075 

.79 
.81 

.92 
.93 

5 
5 

.046 
.0465 

.874 
.8835 

.875 
.885 

1.08 
1.11 

5 
5 

.054 
.0555 

1.026 
1.0545 

1.03 
1.06 

1.65 
1.70 

5 
5 

.0825 
.085 

1.5675 
1.615 

1.57 
1.62 

1.44 
1.49 

5 
5 

.072 
.0745 

1.368 
1.4155 

1.37 
1.42 

.51 
.53 

5 
5 

.0255 
.0265 

.4845 
.5035 

.485 
.505 

1.42 
1.44 

5 
5 

.071 
.072 

1.349 
1.368 

1.35 
1.37 

1.60 
1.62 

5 
5 

.08 
.081 

1.52 
1.539 

1.52 
1.54 

1.37 
1.40 

5 
5 

.0685 
.07 

1.3015 
1.33 

1.30 
1.33 

1.27 
1.30 

5 
5 

.0635 
.065 

1.2065 
1.235 

1.21 
1.23 

1.29 
1.32 

5 
5 

.0645 
.066 

1,2255 
1.254 

1.23 
1.25 

1.05 
1.08 

3 
3 

.0315 
.0324 

1.0185 
1.0476 

1.02 
1.05 

1.58 
1.64 

3 

3 

.0474 
.0492 

1.  5326 
1.  5908 

1.54 
1.59 

1.38 
1.43 

3 
3 

.0114 
.0429 

1.3386 
1.3871 

1.34 
1.39 

.49 
.51 

3 
3 

.0147 
.0153 

.4753 
.4957 

.475 
.495 

.995 
1.005 

5 
5 

. 04975 
. 05025 

.94525 
.95475 

.98 
.99 

.745 
.765 

5 
5 

. 03525 
.  03825 

. 70975 
. 72675 

.685 
.705 

1  CdinmissioiuT  Elman,  whllp  he  agrees  with  the  decision  of  the  Court  of  Appeals  for  the 
Seventh  Circuit,  agrees  that  the  questions  raised  by  the  decision  are  important  and  should 
he  resolved  hy  the  Supreme  Court.  He  therefore  joins  in  the  Commission's  request  that  the 
Solicitor  General  seek  certiorari. 
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TABLE  B.— THARINGER  MACARONI  CO. 


Item 


General  Percent  Amount 

price      brokerage  brokerage 


Net 
price 


Central's 
price 


12  ounce  cello  macaroni 

1  pound  cello  egg  noodles 

12  ounce  cello  egg  noodles... 
8  ounce  cello  egg  noodles 

6  ounce  cello  egg  noodles 

1  pound  super  X  egg  noodles. 

1  pound  cello  Italian  Lig 

2  pound  window  front  carton. 

10  pound  box  egg  noodles 

20  pound  box  egg  noodles 

10  pound  box  macaroni 

20  pound  box  macaroni 

10  pound  box  shells. 

20  pound  box  shells.. 

5  pound  box 

7  ounce  carton  macaroni 

12  ounce  cello  K  egg  noodles. 


3.05 

5 

0. 1525 

2.8975 

2.90 

2.70 

5 

.135 

2.565 

2.57 

2.15 

5 

.1075 

2.  0425 

2.04 

2.95 

5 

.1475 

2. 8025 

2.80 

2.35 

5 

.1175 

2.  2325 

2.23 

2.85 

5 

.1425 

2.7075 

2.71 

4.45 

5 

.2225 

4.2275 

4.23 

3.53 

3 

.1059 

3.4241 

3.42 

1.95 

3 

.0585 

1.8915 

1.89 

3.85 

3 

.1155 

2.7345 

3.74 

1.31 

3 

.0393 

1.2707 

1.27 

2.56 

3 

.0768 

2. 4832 

2.48 

1.31 

3 

.0393 

1.2707 

1.27 

2.56 

3 

.0768 

2.  4832 

2.48 

.68 

3 

.0204 

.6596 

.66 

1.88 

5 

.094 

1. 7860 

1.85 

2.40 

5 

.12 

2.28 

2.30 

R.  H.  MACY  &  CO.,  INC. 


14.  R.  H.  Macy  d  Co.,  Inc.,  v.  F.T.C.  326  F.  2d  445  (2nd  Cir.  1964) 

(a)  Court  Action:  Ordei*  enforced  as  modified. 

(b)  Commission  Action: 

1.  Ou  March  3,  1964  directed  that  certiorari  not  be  sought.   Vote:  4-0, 
Commissioner  Reilly  not  participating. 


March  3,  1964. 

R.   H.   Macy    A    Co.,   Inc.    v.   Federal   Trade   Commission,   2d   Cir.    No.    27.687 
(Docket  7869— R.  H.  Macy  &  Co.,  Inc.) 

]Mr.  Maclntyre  reported  his  consideration  of  memorandum  of  February  24, 
1964,  from  Assistant  General  Counsel  Truly,  approved  by  the  General  Counsel, 
conceraing  (1)  the  opinion  and  judgment,  filed  January  16,  1964.  by  the  United 
States  Court  of  Appeals  for  the  Second  Circuit,  afiirming  the  decision  in  Docket 
7869,  but  dii"ecting  modification  of  the  Commission's  order  therein  in  accordance 
with  the  eases  indicated,  and  (2)  the  Court's  decree  of  February  14,  1964, 
modifying  the  terms  of  the  Commission's  order  to  make  it  conform  substantially 
to  the  modified  orders  in  the  cases  cited.  For  the  reasons  recited,  Mr.  Truly 
expressed  the  opinion  that  a  request  for  a  writ  of  certiorari  is  not  warranted, 
and  recommended  against  it. 

After  consideration,  on  motion  of  Mr.  Dixon,  it  was  directed  that  certiorari  not 
be  sought  in  this  matter. 

Mr.  Reilly  did  not  participate  in  the  foregoing  action. 
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TRI-VALLEY  PACKING  ASSOCIATION 


15.  Tri-Valley  Packing  Association  v.  F.T.C.,  329  F.  2d  694  (9th  Cir.  1964) 

(a)  Court  Action:  Order  reversed  and  case  remanded. 
(ft)  Commission  Action: 

1.  On  July  1,  1964,  directed  that  cause  be  remanded  to  hearing  examiner 
for  further  proceedings.  Vote:  4-1,  Commissioner  Elman  dissenting. 


July  1,  1964. 

(1)  Tri-Valley  Packing  Association  v.  Federal  Trade  Commission,  9th  Cir.,  No. 
18125  (Docket  722.5— Tri-Valley  Packing  Association,  Docket  7496— Tri-Valley 
Packing  Association) 

Mr.  Dixon  presented  memorandum  of  .June  30,  1964  in  which  he  reported  his 
consideration  of  memorandum  of  May  26,  1964,  from  the  General  Counsel  rec- 
ommending that  Dockets  7225  and  7496  be  reopened  and  remanded  to  the  hearing 
examiner  for  initial  compliance  with  the  opinion  and  judgment  of  the  United 
States  Court  of  Appeals  for  the  Xinth  Circuit.  The  General  Counsel  transmitted 
draft  of  order  to  effect  that  result. 

Mr.  Dixon  concurred  in  the  recommendation  of  the  General  Counsel. 

After  consideration,  the  order  to  cease  and  desist  in  the  consolidated  proceed- 
ings in  Dockets  7225  and  7496  having  been  reversed  and  set  aside  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  by  its  judgment  entered  on  March 
18,  1964,  and  the  Court  having  by  said  judgment  remanded  the  cause  for  the 
further  proceedings  directed  in  its  opinion  of  the  same  date,  the  Commission 
reopened  this  matter  and  remanded  the  same  to  Hearing  Examiner  Edgar  A. 
Buttle  for  such  further  proceedings,  including  hearings,  as  are  necessary  to 
comply  fully  with  the  directions  contained  in  the  opinion  and  judgment  of  the 
Court,  with  the  direction  that  the  hearing  examiner  shall,  upon  completion  of 
the  further  proceedings,  file  a  revised  initial  decision  based  upon  the  record  made 
prior  to  the  remand  and  any  additional  evidence  that  may  be  received. 

Order  to  the  above  effect  was  approved  and  referred  to  the  Secretary  for 
issuance  and  service  upon  the  parties. 

Mr.  Elman  dissented  from  the  foregoing  action. 
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FORSTER  MFG.  CO. 


16.  Forster  Mfg.  Co.,  Inc.  v.  F.T.C.,  335  F.2(i  47   (1st  Cir.  1964),  cert,  denied, 

380  U.S.  906  (1965) 

(a)  Court  Action:  Order  set  aside  and  cause  remanded  for  further  proceedings. 
(  h )  Commission  Action: 

1.  On  October  15,  1964  Commission  approved  its  opinion  on  remand.  Vote: 
3-1,  Commissioner  Elman  dissenting,  Mr.  Reilly  not  participating. 

2.  On  November  18,  1964  agreed  that  further  action  herein  would  be  with- 
held pending  disposition  by  the  Supreme  Court  of  respondent's  petition  for 
certiorari.  Fofe;  5-0. 

3.  On  March  24,  1965  directed  that  respondents  and  Commission  Counsel 
may  file  briefs  on  application  of  2(b)  and  clarification  and  modification  of 
order.  Fo^e;  5-0. 

October  15, 1964. 

(2)  Forster  Mfg.  Co.,  Inc.,  et  al.  v.  Federal  Trade  Commission,  1st  Cir.  No.  6134 
(Docket  7207— Forster  Mfg.  Co.,  Inc.,  et  al. ) 

Mr.  Dixon  presented  memorandum  of  October  9,  1964,  in  which  he  reported 
his  consideration  of  memoranda  of  August  25  and  September  4,  1964,  from  the 
General  Counsel's  oflBce  regarding  the  opinion  of  July  29,  1964,  of  the  United 
States  Court  of  Appeals  for  the  First  Circuit  setting  aside  the  Commission's 
order  in  Docket  7207  and  remanding  the  case  to  the  Commission  with  the  indi- 
cated directions  and  suggestion. 

In  the  first  of  the  above  memoranda,  the  General  Counsel  expressed  the  opinion 
that  certiorari  not  be  sought,  and  that  the  Commission  should  attempt  to  com- 
ply with  the  directions  of  the  Court;  advised  that  the  time  for  filing  a  petition 
for  rehearing  had  been  extended ;  and  expressed  the  further  opinion  that  it 
would  be  inappropriate  for  the  Commission  to  act  upon  the  remand  until  the 
court  has  acted  on  the  resopndents'  petition  for  rehearing. 

The  General  Counsel's  office,  in  its  memorandum  of  September  4,  19(>4,  stated 
that  the  Court  had  denied  Forster's  petition  for  rehearing. 

Mr.  Dixon  recommended  that  the  submitted  drafts  of  opinion  on  remand  and 
final  order  be  issued. 

After  consideration,  the  Commission  approved  its  opinion  on  remand  and 
final  order  in  Docket  7207. 

Mr.  Elman  dis.sented  from  the  foregoing  action  and  stated  that  he  would  cir- 
culate copies  of  a  dissenting  opinion  to  the  other  Commissioners. 

Mr.  Reilly  did  not  participate  in  the  foregoing  action  for  the  reason  that  oral 
argument  herein  was  heard  prior  to  his  taking  the  oath  of  oflSce. 


November  18,  1964. 

(1)   Forster  Mfg.  Co.,  Inc.,  et  al.  v.  Federal  Trade  Commission,  1st  Cir.,  No.  6134 
(Docket  7207— Forster  Mfg.  Co.,  Inc.,  et  al. ) 

Pursuant  to  the  action  of  October  15,  1964,  the  Commission  considered  this 
matter  further  and,  after  consideration,  it  was  agreed  that  further  action  herein 
would  be  withheld  pending  disposition  by  the  Supreme  Court  of  the  respondents' 
petition  for  certiorari. 
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March  24,  19Go. 


(2)  Forster  Mfg.  Co.,  Inc.,  et  al.  v.  Federal  Trade  Commission,  1st  Cir.,  No.  6134 
(Docket  7207— Forster  Mfg.  Co.,  Inc.,  et  al.) 

Mr.  Dixon  presented  memorandum  of  March  23,  1965,  in  which  he  reported 
his  consideration  of  this  matter  in  the  light  of  (1)  opinion  of  July  29,  1964,  by 
the  United  States  Court  of  Appeals  for  the  First  Circuit  remanding  Docket  7207 
to  the  Commission  for  application  of  the  requirements  of  Section  2(b)  of  the 
amended  Clayton  Act  to  the  evidence  of  certain  of  the  discriminatory  trans- 
actions found  unlawful  by  the  Commission,  and  for  possible  clarilication  and 
modification  of  the  order  to  cease  and  desist  issued  by  the  Commission  ;  and  (2) 
petition  by  counsel  for  the  respondents,  filed  March  1.5,  1965,  for  leave  to  file  a 
brief  presenting  their  views  as  to  the  proper  disposition  of  the  Section  2(b) 
question  remanded  to  the  Commission  by  the  Court. 

Mr.  Dixon  recommended  that  the  submitted  draft  of  order  granting  leave  to 
tile  be  issued. 

The  action  of  October  15,  1964,  approving  an  opinion  and  final  order  on  remand 
was  rescinded. 

After  consideration,  the  order  was  amended. 

The  Commission  (1)  directed  that  the  respondents  and  Commission  counsel 
may,  within  forty-five  days  after  service  upon  them  of  appropriate  order,  file 
with  the  Commission  a  brief  presenting  their  views  as  to  the  proper  disposition 
of  both  questions  remanded  by  the  Court,  namely,  the  application  to  the  evidence 
of  the  requirements  of  Section  2(b)  of  the  amended  Clayton  Act  to  the  trans- 
action referred  to  by  the  Court,  and  the  possible  clarification  and  modification  of 
the  order  in  Docket  7207  referred  to  by  the  Court ;  and  (2)  approved  the  revised 
order  to  the  above  effect. 

Miss  Jones  was  recorded  as  in  favor  of  the  foregoing  action. 


BORDEN  CO. 


17.  Borden  Co.  v.  F.T.C.,  339  F.2d  133  (5th  Cir.  1964),  rev'd  and  remanded, 

383  U.S.  637    (1966). 

(a)  Court  Action:  Order  set  aside. 

(b)  Commission  Action: 

1.  On  Janunary  25,  1965,  ordered  General  Counsel  to  request  Solicitor 
General  to  file  petition  for  certiorari.  Vote:  4-1,  Commissioner  Elman  not 
concurring. 

2.  On  April  1,  1965  staff  directed  to  prepare  letter  to  Solicitor  General 
transmitting  memorandum  prepared  by  Bureau  of  Economics.  Vote :   5-0. 

3.  On  April  7,  1965  ordered  meeting  with  Solicitor  General.  Vote :  5-0. 


Januaky  25,  1965. 

The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir..  No.  20,463 
(Docket  7129 — Borden  Company) 

Mr.  Dixon  presented  memorandum  of  January  22,  1965,  from  J.  B.  Truly, 
Assistant  General  Counsel,  approved  by  the  General  Counsel,  expressing  the 
opinion  that  it  is  of  great  importance  to  obtain  a  Supreme  Court  decision  resolv- 
ing the  question  of  "like  grade  and  quality"  decided  by  the  Court  of  Aj)peals  in 
the  instant  Borden  case,  and  recommending  approval  of  the  submitted  draft  of 
letter  to  Hon.  Archibald  Cox,  Solicitor  General,  Department  of  Justice,  trans- 
mitting pertinent  papers  and  requesting  Mr.  Cox  to  file  a  petition  for  a  writ  of 
certiorari  to  review  the  opinion  and  .iudgment  of  December  4,  1964,  of  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  in  this  case. 

Interested  staff  members  from  the  Office  of  the  General  Counsel  were  present 
during  the  consideration  of  this  matter. 

After  consideration,  the  letter  to  Mi*.  Cox,  as  submitted  by  Mr.  Truly,  was  re- 
vised (1)  to  delete  indication  of  the  transmittal  therewith  of  the  following  memo- 
randa :  December  9,  1964,  from  Mr.  Elman  to  J.  V.  Buffington,  Assistant  to  the 
Chairman ;  December  29,  1964,  from  the  Director  of  the  Bureau  of  Economics  to 
Mr.  Buffington ;  and  January  18,  1965,  from  the  Director  of  the  Bureau  of  Re- 
straint of  Trade  to  Mr.  Buffington  ;  and  (2)  to  indicate  the  transmittal  therewith, 
in  place  of  the  above  memoranda,  memorandum  of  January  13,  19<)5,  from  the 
Chief  of  the  Division  of  Discriminatory  Pi-actices,  Bureau  of  Restraint  of  Trade, 
to  the  General  Counsel,  which  memorandum  listed  15  cases  that  may  be  affected 
by  the  above  Court  decision. 

On  motion  of  Mr.  Brown,  the  Commission  directed  that  the  Solicitor  General  be 
requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  review  the 
opinion  and  .judgment  in  question,  and  the  revised  letter  to  Mr.  Cox,  making  such 
request  and  transmitting  pertinent  material,  was  approved  and  ordered  for- 
warded after  signature  by  the  Chairman. 

Mr,  Blnian  did  not  concur  in  the  foregoing  action,  and  it  was  directed  that  the 
following  hmguage  be  added  to  the  letter  to  Mr.  Cox  :  "Commissioner  Ehiian  does 
not  concur,  and  will  shortly  prepare  and  forward  to  the  Solicitor  General  a  state- 
ment of  his  views." 

It  was  agreed  that  Mr.  Elman  would  circulate  his  statement,  when  prepared, 
to  the  other  Commissioners. 
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April  1,  1965. 


(5)   The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  20,  463 

(Docket  7129 — Borden  Company) 

Mr.  Dixon  presented  letter  of  March  11,  1965,  from  Ai'chibald  Cox,  Solicitor 
General,  Department  of  Justice,  regarding  the  above  matter,  in  which  Mr.  Cox, 
pursuant  to  the  action  of  January  25,  1965,  was  requesited  to  petition  the  Supreme 
Court  for  a  writ  of  certiorari  to  review  the  December  4,  1964,  opinion  and 
judgment  of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  with 
respect  to  the  C'Ommission's  order  in  Docket  7129. 

Mr.  Cox  (1)  stated  that  he  has  obtained  an  extension  of  time  for  filing  a 
petition  for  certiorari  because  he  is  very  dubious  about  the  wisdom  of  pressing 
the  Commission's  2  to  1  decision  in  Docket  7129  upon  the  Supreme  Court,  (2) 
enclosed  a  memorandum  dated  March  11,  1965,  stating  informally  the  sources 
of  his  doubt  and  suggesting  questions  for  further  examination,  and  (3)  ex- 
pressed the  hope  that  the  Office  of  the  Solicitor  General  may  have  some  discus- 
sion of  the  problem  with  the  Department's  Antitrust  Division,  as  well  as  the 
Conunission. 

With  his  circulation  of  March  31,  1965,  Mr.  Dixon  submitted  a  draft  of 
memorandum  prepared  by  Dr.  Willard  F.  Mueller,  Director,  Bureau  of  Economics, 
as  a  proposed  reply  to  the  memorandum  of  March  11,  1965,  from  Mr.  Cox. 

After  consideration,  the  staff  was  directed  to  prepare  a  letter  to  Mr.  Cox 
transmitting  the  memorandum  prepared  by  Dr.  Mueller  and  advising  that  the 
individual  Commissioners  may  transmit  their  comments  regarding  the  matter 
to  the  Department  of  Justice  within  the  next  few  days. 

It  was  agreed  that  the  letter  to  Mr.  Cox  would  be  forwarded  after  signature 
by  the  Chairman. 


April  7,  1965. 

(1)    The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  20,463 

(Docket  712t> — Borden  Company) 

Reference  was  made  to  the  action  herein  of  April  1,  1965,  and  after  considera- 
tion. April  14,  1965,  at  2  :30  p.m.,  was  agreed  upon  as  the  time  for  a  meeting 
between  the  Commission  and  the  Office  of  the  Solicitor  General  for  a  discussion 
of  this  case. 


January  2.5,  1965. 

Re  The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir   No.  20,46.3 — FTC 
Docket  7129. 

Hon.  Archibald  Cox, 

Solicitor  General,  Department  of  Justice,  Washington.  D.C: 

Dear  Mr.  Solicitor  General  :  On  December  4,  1964,  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  its  opinion  and  judgment  setting  aside  the 
Commission's  order  to  cease  and  desist  against  the  Borden  Company.  For  rea- 
sons stated  below,  the  Commission  believes  that  certiorari  should  be  reipiested. 

After  a  hearing  on  a  complaint  charging  violation  of  Section  2(a;  of  the  Clay- 
ton Act,  the  Commission,  with  one  Commissioner  noting  his  dissent  and  two 
Commissioners  not  participating,  found  that  Borden  had  discriminated  in  price 
between  competing  purchasers  of  Borden  brand  evaporated  milk  and  Borden's 
private  label  evaporated  milk,  that  Borden  brand  milk  and  its  private  label 
milk  were  of  like  grade  and  quality,  that  the  statutory  criteria  of  injury  to  com- 
petition had  been  met  as  to  both  the  primary  and  secondary  lines  of  comi>etition, 
and  that  Borden  had  failed  in  its  effort  to  cost  justify  the  discriminations.  Ac- 
cordingly, the  Commission  issued  an  order  to  cease  and  desist. 

On  appeal  the  court  found  that  Borden  always  sold  its  private  label  at  lower 
prices  than  its  Borden  Brand  milk,  but  held  that  Borden  brand  and  Borden's 
private  label  milk  are  not  "of  like  grade  and  quality"  within  the  meaning  of 
Section  2(a).  The  court  set  aside  the  Commission's  order  for  this  reason,  and 
thus  did  not  reach  the  questions  of  injury  and  cost  justification. 

In  reaching  its  decision  the  court  recognized  tliat  the  facts  on  the  question  of 
like  grade  and  quality  are  undisputed  and  that  the  question  is  purely  one  of 
law,  turning  on  the  proper  construction  of  the  statutory  phrase  "of  like  grade  and 
quality."  It  also  recognized  the  "undisputed  fact"  that  the  chemical  content  of  the 
products  is  identical  and  that  they  are  packed  exactly  the  same  except  that 
private  label  milk  bears  the  private  labels  of  purchasers  and  Borden  brand  milk 
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bears  the  Borden  label  (slip  op.  4-5).  The  court  held  that  becau^^e  Borden  brand 
milk  is  a  premium  product,  having  a  public  acceptance  not  enjoyed  by  private 
label  milk,  the  two  products  are  not  "of  like  grade  and  quality."  In  short,  it  held 
that  because  of  a  preference  on  the  part  of  consumers  for  Borden  brand  milk  and 
because  that  milk  commands  higher  prices  than  private  label  milk,  the  "grade 
and  quality"  of  the  milk  are  noit  the  same. 

The  ruling  of  the  court  is  important  to  the  Commission  in  the  future  adminis- 
tration of  the  Clayton  Act  and  to  the  antitrust  bar  in  the  litigation  of  treble  dam- 
age actions.  We  believe  Supreme  Court  review  is  warranted. 

1.  The  court's  disposition  of  the  case  is.  we  believe,  contrary  to  the  legisla- 
tive hisitory  of  the  Act.  contrary  to  the  majority  views  expi-essed  in  the  Report 
of  the  Attorney  General's  National  Committee  to  Study  the  Antitrust  Laws,  158 
(19.55),  and  contrary  to  the  views  of  two  prominent  writers  in  the  antitrust  field 
(Patman  and  Austin).  These  authorities  are  discussed  in  the  Commission's  opin- 
ion (R.  100-105)  and  in  its  brief  in  the  court  of  appeals  (pp.  10-16),  to  which 
reference  is  made. 

2.  The  Commission  in  reaching  its  decision  relied  in  part  (R.  101)  on  its  prior 
decisions  in  Page  Dairy  Co..  50  F.T.C.  Dec.  395  (1953),  United  States  Rubber 
Co..  28  F.T.C.  Dec.  1489  (1939),  The  Goodyear  Tire  d  Rubber  Company.  22  F.T.C. 
Dec.  232  (1936),  reversed  on  other  grounds,  101  F.  2d  620  (6th  Cir.  1939),  and 
United  States  Rubber  Co.,  46  F.T.C.  Dec.  998  (1950),  where  it  held  that  products 
identical  in  all  respects  except  labels  are  of  like  grade  and  quality  under  Section 
2(a).  The  court  held  that  these  cases  are  "clearly  distinguishable"  because  in 
none  of  them  "was  there  any  showing  that  the  purchasers  paying  the  higher 
prices  had  received  brand-name  products  which  readily  commanded  a  premium 
price  in  the  market,  while  the  purchasers  paying  the  lower  prices  did  not" 
(slip  op.  9). 

It  is  clear  that  in  three  of  the  cases  it  could  have  been  shown  that  "the  pur- 
chasers paying  the  higher  prices  had  received  brand-name  products  which 
readily  commanded  a  premium  price  in  the  market,  while  the  purchasers  paying 
the  lower  prices  did  not."  Each  of  the  eases  except  Page  Dairy  involved  a  com- 
parison between  highly  advertised  brand-name  products — U.S.  Royal  tires,  Good- 
year tires  and  U.S.  Keds  (canvas  shoes) — and  identical  products  sold  under 
unadvertised  private  labels.  Unless  the  entire  theory  of  advertising  is  in  error, 
there  must  have  been  a  consumer  preference  for  the  well-known  advertised 
products,  and  we  believe  the  cases  support  the  Commission's  decision  here. 

But  if  the  court's  opinion  correctly  states  the  law,  the  Commission  in  similar 
price  discrimination  cases  in  the  future  will  be  unable  to  establish  "like  grade 
and  quality,"  because  plainly  the  consuming  public  prefers  highly  advertised 
brands  over  unknown  private  brands.  The  court's  construction  of  the  statute 
will  permit  any  seller  of  a  well-known  advertised  product  to  escape  the  pro- 
hibitions of  Section  2(a)  by  selling  the  identical  product  at  a  lower  price  to 
favored  purchasers  under  private  labels. 

3.  The  court  stated  (slip  op.  11)  :  "The  Commission  precedents  which  are 
more  analogous  to  this  case  are  those  involving  the  closely  related  'meeting 
competition'  defense  under  Section  2(b),"  citing  prior  Commission  decisions  in 
Anheuser-Busch,  Inc.,  54  F.T.C.  Dec.  277  (1957).  Standard  Oil  Co.,  49  F.T.C. 
Dec.  923  (1953).  Minneapolis-Honcinvell  Regulator  Co..  44  F.T.C.  Dec.  351  (1948). 
and  Callaway  Mills  col.  3  Trade  Reg.  Rep.  If  16800  (1964).  The  court  said:  "We 
cannot  approve  of  the  Commission's  construing  the  Act  inconsistently  from  one 
case  to  the  next,  as  api>ears  most  advantageous  to  its  position  in  a  particular 
case"  (slip  op.  12). 

While  the  Commission  in  the  cited  cases  did  take  consumer  preference  into 
account  in  determining  whether  there  had  been  a  good  faith  meeting  of  compe- 
tition, it  did  not  unqualifiedly  carry  over  the  'like  grade  and  quality'  concept 
into  Section  2(b).  These  cases  stand  for  the  principle,  often  applied  by  the 
Commission,  that  where  the  price  of  a  premium  pi'oduct  is  reduced  to  the  price 
of  an  unadvertised  non-premium  comi^etitive  product,  there  cannot  be  a  "good 
faith"  meeting  of  competition.  It  seems  clear  that  consumers  will  prefer  and  will 
purchase  a  well-known  advertised  product  if  there  is  no  price  differential  between 
it  and  an  unknowm  brand.  Thus  in  such  cases  prices  are  not  met  in  any  true 
sense :  they  are  undercut. 

This  is  all  the  Commission  held  in  the  cited  ca.ses.  For  example,  in  Anhcusrr- 
Busch  the  Commission  held  that  "respondent  cannot  justly  claim  that  it  was 
meeting  competition"  (.54  F.T.C.  Dec.  at  302).  And  in  Standard  Oil  the  Commi.s- 
sion  held  that  "public  acceptance  is  determined  in  large  measure  by  factors 
other  than  actual  grade  and  quality"  (49  F.T.C.  Dec.  at  952). 

The  court  gave  particular  attention  (.?lip  op.  11-12)  to  the  Commission's  recent 
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decision  in  CaUaicay  Mills.  In  that  case  the  Commission  did  not  assign  to  the 
'•grade"  concept  the  public  demand  or  salability  characteristics  of  the  product, 
as  stated  by  the  court.  It  indicated  that  "grade"  and  "quality"  are  important 
factors  in  determining  "public  demand"  or  "salability"  in  an  industry  where 
slight  variations  in  the  "materials  and  construction"  of  carpets  have  great  effect 
on  "public  demand"  or  "salability."  The  Commission  stated  that  in  the  factual 
setting  of  the  case  before  its  respondents  should  have  introduced  proof  as  to 
both  the  comparative  quality  and  salability  of  their  goods  and  the  competitive 
goods  allegedly  defended  against.  It  pointed  out  that  there  was  no  evidence 
that  the  product  whose  price  respondents  allegedly  were  meeting  was  "similar 
in  grade  and  quality."  The  Commission  held,  in  effect,  that  the  respondents  had 
not  made  out  a  Section  2(b)  defense  because  they  had  not  shown  that  respondents 
were  meeting  the  price  of  a  product  of  substantially  equal  public  acceptance. 

4.  The  court  was  less  than  candid  in  discussing  its  own  decision  in  Hartley  d 
Parker,  Inc.  v.  Florida  Beverage  Corporation,  307  F.  2d  916  (5th  Cir.  1962).  In 
that  treble  damage  action  the  court  had  under  consideration  the  sufficiency  of 
a  complaint  which  charged  that  the  defendant  had  discriminated  in  price  by 
selling  its  nationally  advertised  intoxicating  liquors  to  plaintiff  at  one  price 
while  selling  identical  liquors  under  private  labels  to  a  favored  customer  at  a 
lower  price.  The  district  court  dismissed  the  complaint  for  failure  to  state  a 
claim  upon  which  relief  could  be  gi"anted.  The  court  of  appeals  reversed.  In 
doing  so  it  quoted  with  seeming  approval  from  plaintiff's  brief  on  the  question 
of  "like  grade  and  quality,"  as  follows  (307  F.  2d  at  923)  : 

"  'Grade  and  quality'  of  alcoholic  beverages  depend  on  alcoholic  content, 
flavorings,  refinements  and  distilling,  etc.,  rather  than  on  names  and  labels.  To 
paraphrase,  'Four  Roses,  by  any  other  name,  would  still  swill  the  same.'  " 

In  distinguishing  the  case  in  the  instant  decision  (slip  op.  9)  the  court  said 
that  in  Hartley  dc  Parker,  "The  label  differences  were  rendered  commercially 
insignificant  because  both  labels  were  represented  and  sold  as  one  and  the  same 
product."  while  the  Borden  name  was  not  used  in  selling  private  label  milk. 
The  court  said  (slip  op.  8)  that  the  complaint  it  upheld  in  Hartley  &  Parker 
alleged  that  the  products  were  sold  "upon  the  express  representation  that  [the 
lower  priced  liquors]  were  in  reality  higher  priced  nationally  advertised  brands 
.  .  .  packaged  and  labeled  under  different  trade  names." 

But  it  api>ears  from  the  face  of  the  opinion  in  Hartley  &  Parker  (307  F.  2d  at 
923)  that  the  complaint  charged  that  the  representations  quoted  by  the  court 
were  made  ''to  various  retail  liquor  dealers,"  not  to  consumers.  We  are  dealing 
here,  as  recognized  throughout  the  court's  opinion,  with  "public  acceptance." 
"consumer  preference."  "intense  public  demand",  not  with  the  preference  of 
retailers.  We  do  not  agree  that  representations  as  to  the  identity  of  products 
made  to  retailers,  with  no  allegation  that  they  were  also  made  to  consumers, 
distinguish  Hartley  &  Parker  from  this  case. 

5.  The  Report  of  the  Attorney  General's  National  Committee  to  Study  the  Anti- 
trust Laws  states  (p.  158)  :  "The  majority  of  this  Committee,  however,  recom- 
mends that  the  economic  factors  inherent  in  brand  names  and  national  adver- 
tising should  not  be  considered  in  the  jurisdictional  inquiry  under  the  statutory 
"like  grade  and  quality"  test  .  .  .  [T]he  Committee  majority  believes  that  aban- 
donment of  a  physical  test  of  grade  and  quality  in  favor  of  a  marketing  compari- 
son of  intrinsically  identical  goods  might  not  only  enmesh  the  administrators  of 
the  statute  in  complex  economic  investigations  for  every  price  discrimination 
charge,  but  also  could  encourage  easy  evasion  of  the  statute  through  artificial 
variations  in  the  packaging,  advertising  or  design  of  goods  which  the  seller 
wishes  to  distribute  at  differential  prices  .  .  . 

The  Commission  is  in  full  accord  with  this  statement.  The  degree  of  enmesh- 
ment  in  "complex  economic  investigations"  and  the  "easy  evasion  of  the  statute" 
that  may  result  from  the  court's  opinion,  if  allowed  to  stand,  is  indicated  in 
part  by  the  large  number  of  investigations  and  formal  proceedings  now^  pending 
before  the  Commission  in  which  "like  grade  and  quality"  may  be  an  issue.  These 
cases  are  listed  in  the  enclosed  staff  memorandum  of  January  13,  1965.  from  the 
Chief.  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  to 
the  General  Counsel. 

Also  enclosed  are  copies  of  the  court's  opinion  and  judgment,  the  printed 
record  and  briefs  in  the  court  of  appeals. 

Commissioner  Elman  does  not  concur,  and  will  shortly  prepare  and  forward 
to  the  Solicitor  General  a  statement  of  his  views. 

By  the  Commission. 

Paul  Rand  Dixon, 

Chairman.. 
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January  26,  1965. 


Re  the  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir.  No.  20,463 — FTC 

Docket  7129. 
Hon.  Archibald  Cox, 
The  Solicitor  General, 
Department  of  Justice, 
Washington,  B.C. 

Dear  Mr.  Solicitor  General  :  By  letter  dated  January  25,  1965,  the  Commission 

requested  you  to  file  a  petition  for  certiorari  in  this  matter,  with  the  statement 

that  Commissioner  Elman's  views  would  be  forwarded  later.  At  Commissioner 

Elman's  request,  I  am  enclosing  two  copies  of  his  memorandum  stating  his  views. 

Sincerely  yours, 

J.  B.  Truly, 
Acting  General  Counsel. 

Memorandum  to  the  Solicitor  General  From  Philip  Elman 

Tlie  following  are  my  reasons  for  believing  that  Supreme  Court  review  should 
not  be  sought  in  this  case. 

1.  I  think  the  decision  of  the  Court  of  Appeals  is  clearly  correct.  Bi'and  name 
goods  are  of  different  grade  or  quality  from  private  label  goods,  even  if  physically 
identical,  by  the  test  of  the  marketplace :  they  consistently  command  a  substan- 
tially higher  price.  Through  advertising,  the  producer  attempts  to  differentiate 
his  name  brand  from  unbranded  goods  as  well  as  from  goods  selling  under  other 
brand  names.  If — like  Borden — he  is  successful,  the  result  is  that  the  consumer 
accepts  the  name  brand  as  a  different  and  premium  product,  for  which  he  is 
willing  to  pay  a  premium  price.  A  producer  who  spends  millions  of  dollars  for 
advertising  to  build  consumer  acceptance  for  his  brand  is  not  "discriminating" 
when  he  charges  a  higher  price  for  the  branded  article  than  for  a  physically 
identical  article  which  he  does  not  advertise  at  all  and  is  sold  under  private  label. 

2.  Accepting  the  proposition  that  brand-name  goods  may  be  of  different  grade 
or  quality  from  physically  identical  but  unbranded  goods  does  not  open  a  loop- 
hole in  Section  2(a)  or  disregard  the  legislative  history  or  intent  of  the  statute. 
The  decision  of  the  Court  of  Appeals  is  very  narrow,  and,  indeed,  is  wholly 
consistent  with  the  Commission's  basic  position  that  merely  affixing  different 
labels  to  goods  which  are  physically  identical  does  not  make  them  of  different 
grade  or  quality  within  the  meaning  of  the  statute.  The  court  expressly  refused  to 
countenance  the  "easy  evasion  of  the  statute  through  artificial  variations  in 
the  packaging,  advertising  or  design  of  goods  which  the  seller  wishes  to  dis- 
tribute at  differential  prices"  with  which  the  report  of  the  Attorney  General's 
Committee  was  concerned,  and  stated  (pp.  10-11.  slip  opinion)  : 

"That  is  not  to  say  that  merely  attaching  different,  but  comparable  brand 
labels  to  two  products  will,  without  more,  make  them  of  unlike  'grade'.  Such  an 
artificial  distinction,  unaccompanied  by  any  significant  difference  in  the  public  ac- 
ceptance of  the  two  brands  would  provide  an  easy  means  of  evading  the  Act.  A 
manufacturer  would  be  free  to  discriminate  in  price  between  purchasers  merely 
by  affixing  comparable,  but  different,  private  labels  to  the  goods  sold  to  each  of 
them.  We  do  not  countenance  such  a  practice,  but  merely  recognize  the  demon- 
strated commercial  significance  of  the  Broaden  brand  here,  as  compared  to  the 
private  label  brands." 

All  the  court  held  or  said  is  that  where  in  fact  there  is  an  established  differ- 
ence in  retail  price  between  private  brand  and  name  brand  products  traceable 
to  a  substantial  and  demonstrable  difference  in  the  intensity  of  consumer  de- 
mand, the  fact  that  the  name  brand  and  private  brand  products  may  be  physi- 
cally identical  is  not  controlling.  The  court  found,  as  a  fact,  that  Borden  name 
l)rand  milk  was  a  premium  brand  and  Borden  private  label  milk  was  non- 
I)reniium  ;  it  relied  oti  evidence  that  purchasers  were  perfectly  willing  to  buy  and 
stock  both  products  despite  the  price  differential  between  them,  thereby  demon- 
strating that  the  grade  difference  between  them,  though  not  a  physical  one,  was 
hoiKi  fide,  substantial,  and  economically  and  commercially  significant.  It  was  not 
an  artificial  distinction,  and  it  was  not  concocted  for  purposes  of  defeating  the 
Commission's  jurisdiction  under  Section  2(a). 
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I  do  not  think  the  court's  decision  impairs  the  Commission's  power  to  look 
through  label  difference,  and  find  like  grade  and  quality,  where  such  differences 
have  no  actual  and  substantial  economic  significance.  AH  the  court  said,  to  re- 
peat, is  that  physical  differences  are  not  the  only  differences  that  count  in  con- 
sumer products — as  we  all  know  to  be  the  case.  Should  the  Supreme  Court  review 
this  decision,  the  Commission  runs  the  risk  of  the  Court's  laying  down  a  rule 
far  less  acceptable  to  the  Commission.  The  Court  might  affinu  the  decision  of  the 
Court  of  Appeals  without  making  Judge  Hutcheson's  careful  distinction  between 
genuine  and  artificial  label  differences. 

3.  The  Court  of  Appeals  implicitly  accepted  the  Commission's  handling  of  the 
premium-product  issue  with  respect  to  the  application  of  the  Section  2(b)  good 
faith  meeting  of  competition  defense,  notably  in  Anheuser-Busch.  The  court 
seems  even  to  have  accepted  the  Commission's  position  in  Callaway  Mills  that 
the  .seller  to  prevail  under  2(b)  must  prove  that  his  product  was  comparable 
in  consiimer  acceptability  to  the  competitor's  product  who.se  price  he  was  meet- 
ing. I  happen  to  believe  the  Commission  was  in  eri'or  in  requiring  such  proof  of 
respondent  in  Callaivay  Mills.  But  in  any  event  the  Commission  cannot  have  it 
both  ways;  if  like  grade  and  quality  means  like  consumer  acceptance  for  2(b) 
purpo.ses,  it  should  mean  the  same  thing  for  2(a)  purpo.ses.  The  Commission's 
inconsistent  positions  in  Borden  and  Callaway  Mills  .should  be  faced  up  to  and 
resolved  by  the  Commission — not  by  the  Supreme  Court. 

4.  The  question  of  how  to  deal  under  the  antitrust  laws  with  the  practice 
of  dual  branding  is  exceedingly  complex  ;  but  it  has  never  been  really  confronted 
or  analyzed  by  the  Commission  ;  and  it  is  therefore  not  in  a  proper  posture  for 
Supreme  Court  determination. 

The  practice  of  private  brand  distribution  has  been  a  very  important  force  for 
the  preservation  of  competition  in  consumer  product  industries.  This  is  because 
product  differentiation,  in  the  form  of  brand  preferences  created  by  massive  ad- 
vertising and  promotions,  is  a  significant  barrier  to  entry  in  many  such  indus- 
tries. The  private  brander,  i.e.,  a  distributor  who  assumes  the  burden  of  creating 
consumer  acceptance  for  the  manufacturer's  product  by  selling  under  his  own 
'orand  name  rather  than  the  manufacturer's,  offers  an  outlet  for  small  manu- 
facturers who  cannot  afford  massive  advertiing,  and  thus  fosters  the  entry  of 
•small  firms  into  manufacturing.  At  the  .same  time,  private  brand  distribution 
has  been  an  important  source  of  price  competition  in  the  distribution  of  con- 
sumer products  where  the  structure  at  the  manufacturing  level  is  oligopolistic 
For  example,  dual  branding  has  been  an  important  factor  helping  to  keep  gaso- 
line retailing  competitive. 

There  is  a  risk  that  the  Supreme  Court,  in  passing  on  the  legal  question  pre- 
.sented  here,  might  endanger  the  structure  of  private  brand  distribution  by  failing 
to  appreciate  the  economic  role  and  significance  of  private  branding.  A  decision 
that  went  too  far  in  equating  private  brand  with  brand  name  lines  might  impair 
the  Commission's  ability  to  protect  private  brand  distributors  from  unfair  and 
oppressive  tactics  of  their  name  brand  competitors,  notably  in  the  gasoline  indus- 
try. The  Commission  would  not  welcome  a  ruling  on  like  grade  and  quality  which 
by  implication  entitled  Sun  Oil  Company  to  price  its  gasoline  so  as  to  eliminate 
any  retail  price  differential  between  Sunoco  and  Super  Test.  The  Supreme  Court 
has  sometimes  exhibited  a  penchant  for  writing  broadly  on  narrow  legal  ques- 
tions, as  in  its  Sun  Oil  decision  ;  and  what  it  writes  is  not  always  to  the  Commis- 
sion's liking.  Thus,  the  language  of  the  Court  in  Sun  Oil  was  later  relied  upon  by 
the  Court  of  Appeals  for  the  Seventh  Circuit  in  setting  aside  the  Commission's 
order  in  American  Oil. 

The  reason  I  think  it  particularly  risky  to  ask  the  Supreme  Court  to  consider 
the  question  of  the  liability  of  the  dual  brander  under  the  Robinson-Patman  Act 
as  presented  in  the  present  case  is  that  neither  the  Commission  in  its  opinion  nor 
the  Court  of  Appeals  in  its  opinion  analyzed  or  discussed  the  competitive  signi- 
ficance of  dual  branding.  One  searches  the  Commission's  opinion  in  vain  for  any 
glimmering  of  awareness  of  the  diflicult  economic  issues  posed  by  dual  branding'; 
the  Commission,  once  it  had  leapt  the  hurdle  of  like  grade  and  quality,  drew  a 
virtually  automatic  inference  of  competitive  injury  from  the  existence  of  the 
price  differential.  The  Court  of  Appeals  never  reached  the  competitive  injury 
issue  because  it  decided  the  case  on  like  grade  and  quality.  Thus,  if  certiorari  was 
granted,  the  Court  would  be  in  the  position  of  having  to  determine  whether  the 
Robinson-Patman  Act  should  be  deemed  applicable  to  dual  branding  on  a  record 
devoid  of  illuminating  discussion  and  analysis  of  the  nature  and  significance  of 
the  practice.  I  am  frankly  afraid  of  what  the  Court  might  do  with  a  question 
presented  to  it  in  so  abstract  a  manner. 
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5.  The  Court  of  Appeals'  decision  does  not  prevent  the  Commission  from  acting 
effectively  against  unfair  or  anticompetitives  uses  of  dual  branding.  The  use  of 
"fighting  brands"  as  a  method  of  predatory  competition  is  a  familiar  anticompeti- 
tive weapon  and  is  clearly  an  "unfair  method  of  competition"  forbidden  by  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act.  See  Stevens,  Unfair  Competition 
(1917),  pp.  40-53.  If  Borden  uses  its  unbranded  evaporated  milk  as  a  means  of 
unfairly  hurting  competitors  or  favoring  large  buyers  at  the  expense  of  small,  I 
have  no  doubt  that  the  Commission  has  ample  authority  under  Section  5  to  pre- 
vent such  conduct.  The  advantage  of  proceeding  under  Section  5  vrould  be  to  com- 
pel the  Commission  to  confront  explicitly  the  question  of  whether  and  in  what 
circumstances  dual  branding  is  in  fact  anticompetitive,  rather  than,  as  in  the 
present  case,  permit  the  Commission,  relying  on  inapposite  decisions  (e.g.,  Mor- 
ton Salt)  construing  Section  2(a)  in  very  different  competitive  contexts,  to 
presume  injury  to  competition  from  the  practice  of  dual  branding  as  such. 

6.  If  the  Commission's  position  should  be  sustained  by  the  Supreme  Court,  the 
result  could  be  a  Pyrrhic  victory  that  in  the  long  run  would  cripple  effective 
action  against  anticompetitive  dual  branding.  If  this  pratcice  is  dealt  with  under 
the  standards  of  the  Robinson-Patman  Act,  with  its  built-in  cost  justification  and 
meeting  competition  defenses,  the  Commission  and  the  courts  will  not  have  a 
suflBciently  flexible  enforcement  tool  to  distinguish  between  dual  branding  which 
helps  and  that  which  hurts  competition.  The  Act  is  unique  in  making  meeting 
competition  in  good  faith  an  absolute  defense  to  a  charge  of  antitrust  violation. 
And  every  higher  price  for  an  advertised  brand  can,  to  some  extent,  be  cost 
justified ;  the  question  in  a  Robinson-Patman  Act  proceeding  would  be  whether 
the  costs  of  advertising  are  high  enough  to  justify  the  higher  price.  Answering 
this  question  does  not,  in  my  opinion,  move  one  very  far  toward  determining 
whether  a  particular  practice  of  dual  branding  injures  or  promotes  competition ; 
moreover,  the  cost  justification  defense  is,  as  we  all  know,  a  legal  and  accounting 
quagmire.  It  would  be  neither  practicable  nor  desirable  to  have  the  legality  of  so 
complex  a  practice  as  dual  branding  depend  on  the  kind  of  inquiry  that  has  to  be 
made  in  evaluating  a  cost  justification  defense. 

It  would  make  for  more  intelligent  and  effective  governmental  action  in  this 
field  if  the  controlling  statutory  provision  is  Section  5  of  the  Federal  Trade  Com- 
mission Act  rather  than  Section  2(a)  of  the  Clayton  Act.  Again,  I  would  point 
out,  this  policy  question  is  one  for  the  Commission  to  decide — and  one  the  Com- 
mission has  never  really  confronted. 

7.  The  Commission's  decision  in  this  case  was  concurred  in  by  only  two  mem- 
bers of  the  Commission,  and.  as  I  have  said,  its  discussion  of  the  competitive 
consequences  and  impact  of  dual  branding  is  singularly  unilluminating.  I  do  not 
think  the  Commission's  policy  toward  dual  branding  has  evolved  to  the  point  at 
which  Supreme  Court  review  would  be  appropriate,  or  would  be  helpful  in  the 
development  of  sound  legal  principles  to  govern  the  application  of  the  antitrust 
laws  to  this  important  and  widespread  practice.  It  is  a  truism  that  policy  should 
originate  with  the  responsible  agency  rather  than  with  the  reviewing  court.  To 
support  the  Commission's  disposition  of  the  like  grade  and  quality  issue  as  pre- 
sented in  this  case  would  require  furnishing  the  Supreme  Court  with  economic 
data  and  analysis  which  the  Commission  should  have,  but  has  not,  considered. 
The  case  is  accordingly  in  no  posture  for  Supreme  Court  review. 

If  Supreme  Court  review  is  nevertheless  sought,  I  would  strongly  urge  that  the 
issue  of  like  grade  and  quality  be  presented  to  the  Court  as  a  narrow,  purely 
threshold  question  of  law,  just  as  the  issue  of  discrimination  was  presented  to 
the  Court  in  Avheiiscr-Busch.  In  view  of  the  Commission's  failure  to  consider  the 
implications  of  its  decision  here,  it  would  be  most  inappropriate  and  could  have 
unfortimate  consequences  if  the  Court  went  beyond  resolving  the  narrow  juris- 
dictional question  and  predetermined  such  issues  as  competitive  injury  and  cost 
justification  in  dual-branding  cases  brought  under  the  Robinson-Patman  Act. 
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18.  Borden  Co.  v.  F.T.C.,  339  F.2d  953  (7th  Cir.  1964) 

(a )  Court  Action :  Order  vacated  and  set  aside. 

(b)  Commission  Action: 

1.  On  February  8,  1965  directed  General  Counsel  to  prepare  draft  of  let- 
ter requesting  Solicitor  General  to  file  petition  for  certiorari  noting  that 
entire  Commission,  with  the  exception  of  Mr.  Elman  is  in  favor  of  certiorari. 
Vote  :  4-1,  Commissioner  Elman  not  participating. 

2.  On  February  16,  1965,  directed  General  Counsel  to  request  Solicitor 
General  to  file  petition  for  certiorari.  Vote:  4-0,  Commissioner  Elman  not 
participating. 

Februaby  8,  1965. 

3.   The  Borden  Company  v.  Federal  Trade  Commission.  7th  Cir.,  No.  14,622. 

(Docket   7474 — Borden   Company) 

Memorandum  of  February  1,  1965,  from  the  General  Counsel  with  reference 
to  the  opinion  of  December  28,  1964.  of  the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit,  setting  aside  the  Commission's  order  in  Docket  7474,  pro- 
hibiting price  discriminations  in  the  sale  of  fluid  milk. 

The  General  Counsel  requested  instructions  as  to  whether  a  draft  of  a  letter 
to  the  Solicitor  General,  requesting  certiorari  on  the  commerce  question,  should 
be  prepared. 

In  his  agenda  circulation  of  February  3,  1965,  Mr.  Dixon  (1)  recommended 
that  a  letter  to  the  Solicitor  General,  requesting  a  writ  of  certiorari,  be  pre- 
pared, (2)  stated  that  the  only  uncertainty  in  his  mind  is  whether  the  request 
should  be  limited  to  the  "commerce"  question,  as  suggested  by  the  General 
Counsel,  and  (3)  expressed  the  opinion  that  the  above  Court  was  also  in  error  in 
its  holding  that  the  respondent's  below-cost  discriminatory  price  in  Walkerton, 
Indiana,  was  not  shown  to  have  a  probable  effect  on  primary-line  competition 
within  the  meaning  of  Section  2(a). 

After  consideration,  on  motion  of  Mr.  Dixon,  the  General  Counsel  was  di- 
rected (1)  to  prepare  a  letter  to  the  Solicitor  General  (a)  requesting  that  a 
writ  of  certiorari,  limited  to  commerce,  be  filed,  and  (b)  advising  that  the  entire 
Commission,  with  the  exception  of  Mr.  Elman,  is  in  favor  of  certiorari ;  and 
(2)  to  submit  the  letter  to  the  Commission  for  its  approval. 

Mr.  Elman  did  not  participate  in  the  foregoing  action. 


February  16,  1965. 

Special  matter :  The  Borden  Company  v.  Federal  Trade  Commission  7th  Cir. 
No.  14.622  {Docket  747/,— Borden  Company) 

Mr.  Dixon  presented  draft  of  letter  to  the  Solicitor  General  as  submittetl  by 
the  General  Coimsel  with  memorandum  of  February  15,  1965,  pursuant  to  the 
action  of  February  8,  1965.  The  draft  bore  a  notation  that  the  entire  Commis- 
sion, with  the  exception  of  Mr.  Elman,  favors  reiiuesting  certiorari  in  this  case. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  Commission  directed  that  the 
Solicitor  General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of 
certiorari  to  review  the  opinion  and  judgment  of  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit,  filed  December  28,  1964,  insofar  as  the  de- 
cision relates  to  the  commerce  question,  and  the  letter  to  the  Solicitor  General, 
making  such  request  and  transmitting  pertinent  material,  as  submitted  by  the 
General  Counsel,  was  approved  and  ordered  forwarded  after  signature  by  the 
Chairman. 

Mr.  Elman  did  not  participate  in  the  foregoing  action. 
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February  17,  1965. 


Re   The   Borden  Co.   v.   Federal  Trude  Conim\f<fiiot).   7th   Cir.   Xo.   14,622— FTC 

Docket  7474. 
Hon.  Archibald  Cox, 
The  Solieitor  General, 
Department  of  Justice, 
Washinffton,  D.C. 

Dear  Mr.  Solicitor  General  :  On  December  28,  1964,  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  issued  its  opinion  and  .iudgment  setting  aside 
the  Commission's  order  to  cea.se  and  desist  against  The  Borden  Company.  For 
reasons  stated  below,  the  Commission  believes  that  Certiorari  should  be  re- 
quested. 

The  complaint  charged  that  Borden  had  engaged  in  price  discriminations  in 
the  sale  of  fluid  milk  in  various  communities,  which  resulted  in  injury  in  the 
primary  and  secondary  lines  of  commerce  and  thus  violated  Section  2(a)  of 
the  Clayton  Act.  After  a  hearing  the  Commission  held  that  Borden's  discrimina- 
tory sales  in  the  Portsmouth,  Ohio,  area  were  "in  commeiTe"  within  the  meaning 
on  that  term  as  used  in  Section  2 (a),  and  found  injury  in  the  secondary  line 
of  competition.  It  also  found  primary  line  injury  based  on  Borden's  pricing  prac- 
tices in  the  Walkerton.  Ohio,  community,  but  we  do  not  seek  review  of  that  part 
of  the  court's  decision  holding  that  there  was  no  substantial  evidence  to  support 
this  finding. 

Borden  did  not  introduce  any  evidence  to  rebut  the  showing  of  secondary 
line  injury  made  by  complaint  counsel.  It  relied  solely  upon  the  contention  that 
its  sales  in  Port.smouth  were  not  "in  commerce"  and  therefore  not  within  the 
jurisdiction  of  the  Commission  under  the  statute.  The  Commission  held  that  al- 
though the  milk  sold  in  Portsmouth  was  never  physically  transported  across  a 
state  line,  it  nevertheless  was  sold  "in  commerce"  because  "[a]  product  is  in 
commerce  when  the  forces  establishing  its  price  structure  or  distributional  policy 
cross  state  lines." 

The  Commission  noted  the  stipulated  facts  concerning  the  organizational 
structure  of  The  Borden  Company,  which  is  divided  into  a  number  of  regional 
districts.  Each  district  encompasses  several  states,  and  in  turn  is  divided  into 
sub-districts  of  smaller  geographic  scope.  There  is  a  Borden  processing  plant  at 
Portsmouth  which  is  within  the  Midwest  District  of  The  Borden  Company, 
a  district  comprising  part  or  all  of  eight  states  with  headquarters  at  Columbia, 
Ohio.  The  Commission  considered  this  decentralization  of  the  company  to  be  a 
matter  of  economic  efficiency  for  a  corporation  engaged  in  nationwide  marketing 
of  peri.shable  goods,  and  held  that  it  did  not  have  the  effect  of  transferring  the 
authority  for  company  policy  to  Borden's  regional  divisions.  It  noted  the 
homogeneity  of  Borden  products  throughout  the  country,  the  steady  transfer 
of  personnel  among  the  company's  divisions,  and  the  ultimate  authority  for  com- 
pany policy  which  remained  in  Borden's  main  office  in  New  York  as  indicia  that 
the  favored  prices  to  the  Port.smouth  outlets  of  national  chain  stores  could  not 
have  been  negotiated  solely  on  the  authority  of  intrastate  forces. 

The  Commission  opinion  was  written  by  Chairman  Dixon,  with  an  unelabo- 
rated  statement  by  former  Commissioner  Anderson  that  he  concurred  in  the 
result.  Commissioner  Elman  dissented,  and  the  other  Commissioners  did  not  par- 
ticipate in  the  decision. 

On  appeal,  the  court  found  that  the  sales  in  Port.smouth  were  not  "sales  in 
commerce"  within  the  meaning  of  Section  2(a)  because  "the  sales  of  milk  w^ere 
negotiated  in  Ohio,  the  milk  was  produced,  processed  and  delivered  in  Ohio  for 
resale  in  Ohio"  (slip  op.,  p.  4).  The  court  held  that  "the  Portsmouth  transac- 
tion could  not  be  relied  on  without  amending  the  Act  by  judicial  construction 
amounting  to  judicial  legislation"  (.slip  op.,  p.  8). 

A  majority  of  the  Commission  believes  that  Supreme  Court  review  of  the 
ruliiig  on  commerce  is  warranted,  for  the  following  reasons  : 

1.  The  court's  decision  presents  a  pure  question  of  law,  for  Borden,  in  the 
words  of  its  counsel,  did  not  "put  in  a  scrap  of  defensive  evidence  because  the 
interest  to  commerce  was  unproven."  The  undisputed  facts  are  that  Borden, 
throughout  the  years  1959  and  1960,  allowed  discounts  of  10%  to  12%  to  the 
Portsmouth  outlets  of  four  chain  stores   (A.  &  P.,  Kroger,  Alber's,  Schaefer). 
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During  the  same  period,  four  independent  local  groceries  comiieting  witli  the 
favored  piirchaser  were  receiving  discounts  from  list  price  of  only  5%  and  two 
independent  competitors  received  no  discount  (see  Commission's  brief,  pp.  7-8, 
-13-47).  The  disposition  of  the  case  thus  turns  solely  on  the  question  of  commerce. 

2.  The  court's  ruling  opens  the  door  for  huge  interstate  business  complexes 
such  as  Tlie  Borden  Company  to  escape  liability  under  the  antitrust  statutes, 
simply  by  compartmentalizing  their  business  activities  in  such  fashion  as  to 
avoid  the  physical  transportation  of  a  product  across  a  state  line.  A  product  may 
be  sold  "in  commerce"  under  circum.stances  other  than  those  which  involve  such 
transportation. 

The  essence  of  the  Commission's  holding  in  this  case  is  that  a  product  is  "in 
commerce"  when  the  forces  establishing  its  pricing  policies  and  distributional 
structure  cross  a  state  line.  Unquestionably,  such  forces  were  the  motivating 
power  behind  the  setting  of  Borden's  discriminatory  allowances  to  national 
chain  store  outlets  in  Portsmouth.  Should  the  court's  decision  not  be  overturned, 
those  business  organizations  which  deal  in  products  of  a  perishable  nature  or 
products  which  are  difficult  to  transport  will  be  able  to  escape  liability  under 
the  Clayton  Act  for  discrimination  in  prices  favoring  large  chain  stores  and  other 
customers  resulting  in  injury  to  smaller  local  businesses.  Such  a  result  seems 
directly  contrary  to  the  purpose  and  intent  of  the  statute,  for  it  is  busines.ses  of 
this  very  nature  in  which  true  competition  is  most  viable  in  the  present  Ameri- 
can economic  structure.  The  small  dairies,  bakeries  and  similar  businesses  will 
be  denied  the  protection  against  price  discrimination  the  law  affords  other  small 
businesses.  It  seems  illogical  and  unjust  for  large  interstate  companies,  doing 
business  amounting  to  multi-millions  of  dollars  annually,  to  thwart  the  anti- 
trust statutes  by  the  mere  fact  that  they  are  engaged  in  businesses  the  natures 
of  which  allow  compartmentalization  on  an  intrastate  basis. 

3.  The  Commission  decision  is  supported  by  five  legal  propositions. 

a.  The  requirement  of  Section  2(a)  that  a  sale  occur  "in  commerce"  does 
not  mean  that  only  those  sales  which  in  and  of  themselves  constitute  a  transac- 
tion in  interstate  commerce  are  subject  to  the  statute.  Rather,  any  sale  which 
is  part  of  a  nexus  which  constitutes  interstate  commerce  falls  within  the  juris- 
diction of  the  Commission  under  the  statute  (see  Commission's  brief,  pages  24- 
28 ;  Swift  &  Co.  v.  United  States,  196  U.S.  375  (1905),  affirming  122  Fed.  529,  531- 
32  (N.D.  111.  1903)). 

b.  If  any  essential  preliminaries  or  aftermaths  to  a  sale  are  interstate  in 
nature,  the  sale  is  made  "in  commerce"  regardless  of  whether  there  is  a  physi- 
cal transportation  of  a  product  across  state  lines  (Commission's  brief,  pp.  28-33; 
Progress  Tailoring  Co.  v.  Federal  Trade  Commission,  153  F.2d  103  (7th  Cir. 
1946)). 

c.  AVhere  interstate  commerce  is  utilized  to  support  continuation  of  discrim- 
inatory pricing  practices,  the  reliance  or  potential  reliance  of  the  discriminating 
party  upon  interstate  funds  or  promotions  brings  that  party  under  Section  2(a) 
of  tlie  Clayton  Act  ( Commission's  brief,  pp.  33-36 ;  Moore  v.  Mead's  Fine  Bread 
Co.,  348  U.S.  115  (1954)). 

d.  Since  The  Borden  Company  is  domiciled  outside  the  state  of  Ohio  where 
the  discriminatory  sales  took  place,  sales  from  Borden  to  purchasers  in  Ohio 
were  sales  which,  in  legal  fact,  constituted  commerce  and  were  "in  commerce" 
(Commission's  brief,  pp.  36-40;  Swift  &  Co.  v.  United  States,  supra). 

e.  An  interstate  business  whose  national  operations  are  carried  out  in  sub- 
stantially the  same  manner  throughout  the  nation  pursuant  to  the  directions 
of  its  home  office  is  so  completely  enmeshed  in  interstate  activity  that  any  sale 
by  such  company  of  one  of  its  principal  products,  made  pursuant  to  interstate 
directions  and  control,  must  be  considered  a  sale  "in  commerce"  (Commission's 
brief,  pp.  40-42;  United  States  v.  Sottth-Eastern  Undei-tcriters,  322  U.S.  583 
(1944)). 

The  Commission  recognizes  that  Willard  Dairy  Corp.  v.  National  Dairy  Prod- 
ucts Corp.,  309  F.  2d  943  (6th  Cir.  1962),  cert,  denied,  373  U.S.  934  (1963),  upon 
which  the  Seventh  Circuit  relied  in  this  case  (slip  op.,  p.  3),  apparently  reaches 
a  contrary  result.  However,  it  must  be  noted  that  Willard  was  decided  on  the 
pleadings  without  a  trial,  and  the  allegations  of  fact  before  the  court  did  not 
present  a  record  upon  which  the  interstate  operation  and  integration  of  the 
company  allegedly  practicing  price  discrimination  were  demonstrated.  It  should 
also  be  noted  that  Mr.  Justice  Black,  in  Willard,  took  the  unusual  step  of 
dissenting  from  a  denial  of  certiorari  because  he  believed  the  result  inconsi.stent 
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with  the  Court's  decision  in  Moore  v.  Mead's  Fine  Bread  Co.,  supra.  Of  course, 
a  denial  of  certiorari  implies  no  approval  of  the  lower  court  decision,  but  attor- 
neys representing  interstate  businesses  will  rely  upon  Willa7-d  and  Borden  until 
there  has  been  Supreme  Court  review  of  the  proposition  for  which  these  cases 
stand.  We  believe  that  this  is  a  proper  case  to  obtain  such  review.  The  law 
concerning:  interstate  commerce  under  the  Robinson-Patman  Act  is  correctly 
set  forth  in  the  Moore  case  and  in  the  8hreveport  Macaroni  decision  of  the 
Fifth  Circuit  (321  F.  2d  404  (5th  Cir.  1963),  cert,  denied,  375  U.S.  971  (1964)). 
The  latter  case  held  that  sales  on  which  discriminatory  allowances  under  Section 
2(d)  of  the  Clayton  Act  were  paid  were  sales  in  interstate  commerce  although 
the  deliveries  were  intrastate.  If  Moore  and  Willard  Dairy  are  considerer  recon- 
cilable by  the  Supreme  Court,  the  Department  of  Justice,  the  Commission  and 
the  antitrust  bar  should  be  informed  of  this  by  a  specific  decision. 

We  note  that  the  Seventh  Circuit's  opinion  may  have  indicated  disapproval 
of  the  "concurrence  in  the  result,"  with  no  elaboration,  by  a  Commissioner  whose 
vote  was  necessary  to  constitute  a  majority  of  the  quorum  deciding  this  case 
(slip  op.,  pp.  2-3).  But  the  law  upholds  the  validity  of  such  a  result  (Commis- 
sion's brief,  pp.  58-61 ;  Chicago  B.  d  O.  R.R.  v.  United  States,  60  F.  Supp.  580 
(E.D.  Ky.  1945)).  If  the  Commission  decision  on  the  merits  is  correct,  we  do 
not  believe  the  case  will  be  remanded  or  reversed  because  of  the  voting  division 
among  the  Commissioners. 

In  recent  decisions,  the  Supreme  Court  has  delineated  the  broad  scope  of 
the  commerce  power  under  the  Civil  Rights  Act  and  under  the  Natural  Gas 
Act.  Heart  of  Atlanta  Motel,  Inc.  v.  United  States  (No.  515,  decided  December 
14,  1964),  33  U.S.L.  Wk.  4059,  4064;  California  v.  Lo-Vaca  Gathering  Co.  (Nos. 
46,  47  and  57,  decided  January  18,  1965,  33  U.S.  L.  Wk.  4159).  This  may  be  a 
propitious  time  to  seek  determination  from  the  Supreme  Court  of  the  scope  of 
the  Commission's  jurisdiction  under  Section  2(a)   of  the  Claj^ton  Act. 

The  entire  Commission,  with  the  exception  of  Commissioner  Elman,  favors 
requesting  certiorari  in  this  case.  Transmitted  herewith  are  copies  of  the  printed 
record,  briefs  in  the  Court  of  Appeals,  slip  opinion  and  judgment. 
Very  truly  yours, 

Paul  Rand  Dixon,  Chairman. 


JOSEPH  KAPLAN,  INC. 


19.  Joseph  Kaplan,  Inc.  v.  F.T.C.,  347  F.2cl  875  (D.C.  Cir.  1965) 

(a)  Court  Action:  Order  enforced  as  modified. 
(6)  Commission  Action: 

1.  On  June  22,  1965  directed  that  certiorari  not  be  sought.  Vote:  5-0. 


June  22,  1965. 

(14)  Joseph  A.  Kaplan  d  Sons,  Inc.  v.  Federal  Trade  Commission,  D.C.  Cir.  No. 
18,380  (Doclfet  7813— Joseph  A.  Kaplan  &  Sons,  Inc.) 

Circulated  by  Mr.  Dixon. 

June  22,  1965 — It  was  directed  that  certiorari  of  the  opinion  and  judgment  of 
May  13,  1965,  of  the  Court  of  Appeals  for  the  District  of  Columbia  in  the  above 
matter  not  be  sought. 
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UNIVERSAL-RUNDLE  CORP. 


20.   Universal-Rundle  Corp.,  v.  F.T.C.,  352  F.  2d  831   (7th  Cir.  1965),  rev'd  and 

remanded,  387  U.S. 

(o)    Court  Action:  Order  set  aside  and  cause  remanded. 
(&)    Commission  Action: 

1.  On  February  2,  1967  authorized  Mr.  Truly  to  inform  Mr.  Rifkind  of 
Solicitor  General's  office  to  use  own  judgment  in  Supreme  Court  argument 
with  reference  to  disclosure  of  investigations  of  competitors  of  Universal- 
Rundle.  Vote:  5-0. 

2.  On  February  8,  1966  directed  General  Counsel  to  transmit  letter  to 
Solicitor  General  requesting  filing  of  petition  for  certiorari.  Vote:  5-0. 


February  2,  1967. 

(2)  Federal   Trade   Com,mission  v.    Universal-Rundle   Corporation,    Supreme 
Court  No.  101    {Docket  8070 — Universal-Rundle  Corporation) 

Assistant  General  Counsel  James  B.  Truly  and  Attorney  William  R.  Harper 
of  Mr.  Truly's  staff  were  called  in  and  heard  with  respect  to  the  request  of 
Mr.  Robert  S.  Rifkind  of  the  Office  of  the  Solicitor  General  for  permission  to 
disclose  certain  investigations  of  competitors  of  Universal-Rundle  Corporation 
which  have  been  conducted  by  the  Commission  if  such  disclosure  becomes  neces- 
sary during  the  course  of  argument  before  the  Supreme  Court  in  the  above 
matter.  Mr.  Truly  reported  on  the  number  of  past  investigations,  and  on  the 
number  of  those  presently  in  the  investigational  stage. 

After  discussion,  Mr.  Truly  was  instructed  to  inform  Mr.  Rifkind  that  the 
Commission  accorded  to  him  the  same  rights  of  access  to  the  Commission's 
files,  insofar  as  the  above  matter  and  those  relating  thereto  are  concerned, 
as  those  of  a  member  of  the  Commission's  staff,  and  has  authorized  him  when 
arguing  the  above  matter  before  the  Supreme  Court  to  use  his  own  judgment 
as  to  whether  and  under  what  circumstances  to  disclose  the  other  investigations 
of  competitors  of  Universal-Rundle  Corporation. 


February  8,  1966. 

(5)    Universal-Rundle  Corporation  v.  Federal  Trade  Commission,  7th  Cir.,  No. 
14,763    (Docket  8070— Universal-Rundle  Corporation) 

Memorandum  of  February  1,  1966,  from  the  General  Counsel  recommending 
that  the  Solicitor  General  be  requested  to  file  a  petition  for  certiorari  for  review 
of  the  opinion  and  judgment  of  October  22,  1965,  of  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  remanding  the  above  case  to  the  Commission 
with  directions  to  grant  the  petitioner's  request  that  the  order  to  cease  and  desist 
in  Docket  8070  be  stayed  until  such  time  as  the  Commission  shall  investigate  and 
proceed  against  the  pricing  practices  of  competitors  of  Universal-Rundle.  In 
accordance  with  his  recommendation,  the  General  Counsel  transmitted  draft  of 
letter  to  the  Solicitor  General. 
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February  4,   1966. 


Re  Universal-Hundle  Corporation  v.  Federal  Trade  Commission,  7th  Cir.,  No. 

14763— FTC  Docket  8070. 
Hon.   Thurgood  Marshall, 
The  Solicitor   General, 
Department  of  Justice, 
Washington,   D.C. 

Dear  Mr.  Solicitor  General:  On  October  22,  1965,  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  issued  its  opinion  and  judgment  remanding 
this  case  to  the  Commission,  finding  that  the  Commission  patently  abused  its 
administrative  discretion  in  refusing  to  stay  the  effect  of  an  order  to  cease  and 
desist  against  Universal-Rundle  Corporation  (352  F.2d  831).  The  Commission's 
petition  for  rehearing  and  rehearing  en  banc  was  denied  by  separate  orders  on 
December  17.  1965,  Judge  Swygert  voting  to  grant  rehearing  en  banc.  The  time 
for  filing  a  petition  for  certiorari  will  expire  on  March  17, 1966. 

For  the  reasons  hereinafter  stated,  the  Commission  believes  that  certiorari  is 

warranted. 

Universal-Rundle  Corporation  is  a  nationwide  manufacturer,  distributor,  and 
seller  of  plumbing  fixtures.  On  June  12,  1964,  by  unanimous  decision,  the  Com- 
mission ordered  that  the  corporation  cease  and  desist  discriminating  in  the  price 
of  plumbing  fixtures  sold  to  competing  customers  in  violation  of  Section  2(a)  of 
the  Clayton  Act  (P. A.  28-45).  This  order  was  issued  upon  the  finding  that 
Universal-Rundle's  practice  of  granting  substantial  discounts  on  "U-R"  brand 
plumbing  fixtures  sold  in  truckload  quantities  injures  other  Universal-Rundle 
customers  that  are  unable  to  buy  in  such  volume.  On  July  20,  1965,  after  the 
order  to  cease  and  desist  was  issued,  Universal-Rundle  ijetitioned  the  Commis- 
sion to  stay  the  effective  date  of  the  order  until  such  time  as  the  Commission  shall 
have  instituted  industry-wide  procedings  to  correct  the  truckload  discount  prac- 
tices of  other  plumbing  fixture  manufacturers  (P.A.  46-56).  Universal-Rundle 
had  not  contended  in  its  defense  of  the  charges  of  the  complaint  that  the  Com- 
mission should  have  proceeded  on  an  industry-wide  basis  or  that  it  should  have 
issued  complaints  simultaneously  against  other  members  of  that  industry : 
indeed,  it  had  not  even  alleged  that  it»s  competitors  were  engaged  in  similar 
practices.  Although  its  i)etition  for  a  stay  was  supported  by  an  affidavit,  there  is 
no  evidence  in  the  record,  in  the  adversary  sense,  that  the  allegations  of  the 
petition  are  true. 

On  August  4.  19&4.  the  Commission,  in  the  exercise  of  its  discretion  (see  Mooff 
Industries,  Inc.  v.  Federal  Trade  Commission,  355  U.S.  411  (1958))  denied  this 
petition  on  grounds  that  are  patently  reasonable  ( P.A.  62-63 ) .  Noting  that  it  had 
not  held,  as  contended  by  Universal-Rundle,  that  truckload  discounts  are  illegal 
pci-  se  under  Section  2(a),  it  stated  what  seems  to  be  obvious — that  "it  must  be 
determined  in  each  case  [of  alleged  violation  of  Section  2(a)]  whether  the 
discount  creates  a  price  difference  whether  the  recipient  of  such  a  discount  is  com- 
peting at  the  same  functional  level  with  a  customer  paying  a  higher  price,  whether 
the  customer  buying  in  less  than  truckload  quantities  is  able  to  avail  itself  of 
the  truckload  discount,  and  whether  the  differential  is  sufficient  in  the  com- 
petitive conditions  shown  to  exist  to  have  the  requisite  anticompetitive  effects." 
The  Commission  pointed  out  that  even  if  a  prima  facie  violation  by  Universal- 
Rundle's  competitors  were  established,  each  competitor  could  interpose  the  stat- 
utory defenses  to  justify  the  discrimination  (tnz.,  meeting  competition  and  cost 
justification,  neither  of  which  was  urged  by  Universal-Rundle).  It  held,  there- 
fore, that  "the  general  allegation  by  respondent  that  its  competitors  are  granting 
truckload  discounts  is  not  a  sufficient  basis  for  instituting  industry-wide  proceed- 
ings to  condemn  this  practice  nor  is  it  a  valid  reason  for  withholding  enforcement 
of  the  order  entered  against  respondent." 

Thus  the  Commission  gave  specific  and  sound  reasons  why,  in  the  exercise  of 
its  discretion,  it  refused  to  stay  the  order  to  cease  and  desist.  In  light  of  its 
analysis  of  the  situation  before  it,  quoted  at  length  in  our  main  brief  (pp.  50-51), 
it  is  difficult  to  see  how  the  court  could  state  (slip  op.  5)  :  "It  is  apparent  that 
the  Commission  has  directed  its  attack  against  a  general  practice  which  is  prev- 
alent in  the  industry,"  and  "No  reason  is  apparent  why  the  Commission  did  not 
bring  in  [Universal-Rundle's]  larger,  competitors  and  seek  a  final  decree  cover- 
ing all  of  them." 
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Section  11(c)  of  the  Clayton  Act  authorizes  the  court  of  appeals  upon  the 
filing  of  a  petition  for  review  to  "enter  a  decree  affirming,  modifying,  or  setting 
aside"  the  order  of  the  Commission,  and  "enforcing  the  same  to  the  extent  that 
such  order  is  aflarmed  *  *  *."  But  the  court  did  not  perform  its  statutory  func- 
tion. It  did  not  pass  upon  the  principal  questions  raised  by  the  appeal,  which 
were  concerned  primarily  with  the  substantiality  of  the  evidence  to  support  the 
Commission's  findings  of  the  existence  of  competition  and  injury.  It  noted  that 
Universal-Rundle  is  the  sixth  largest  manufacturer  of  plumbing  fixtures  in  the 
industry,  and  that  it  grants  truckload  discounts  on  all  items  averaging  about 
10%.  It  assumed,  contrary  to  fact  (see  Petition  for  Rehearing  6-7)  that  Uni- 
versal-Rundle's  larger  competitors  also  granted  truckload  discounts  on  all  items, 
averaging  13%  to  18%.  It  held  that  the  Commission's  "approach"  in  "centering 
this  proceeding  solely"  on  Universal-Rundle  was  "inequitable"  and  "unjustified," 
and  constituted  "a  patent  abuse  of  discretion"  within  the  meaning  of  those  words 
as  used  in  the  Supreme  Court's  decision  in  Moog.  supra.  It  reached  this  conclu- 
sion solely  because  Universal-Rundle  had  alleged  that  some  competitors  sold  some 
products  at  truckload  discounts,  which,  as  the  Commission  held,  is  not  in  itself 
unlawful. 

The  court  "reserved"  ruling  on  the  merits  of  the  Commission's  order  to  cease 
and  desist,  set  aside  the  Commission's  order  denying  the  petition  for  a  stay, 
remanded  the  case  and  directed  the  Commission  to  grant  the  relief  prayed. 

Almost  every  sentence  of  the  Moog  decision,  rather  than  supporting  the  court 
of  appeals,  is  squarely  in  point  to  the  effect  that  the  court  exceeded  its  authority 
and  usurped  the  function  of  the  Commission.  As  the  Supreme  Court  said,  whether 
an  order  such  as  this  "should  be  held  in  abeyance  until  the  respondent's  competi- 
tors are  proceeded  against  is  for  the  Commission  to  decide"  (355  U.S.  at  413-414). 
If  the  Commission  did  not  abuse  its  discretion  in  Moog,  where  the  court  of 
appeals  had  found  that  the  company  proceeded  against  was  facing  economic 
extinction"  becaiise  of  the  existence  of  the  order,  it  is  impossible  to  conceive 
that  it  abused  its  discretion  here,  where  the  only  allegation  is  that  business  losses 
may  occur  because  some  competitors  are  selling  some  products  at  truckload  dis- 
counts (see  our  Main  Brief  52-53,  Petition  for  Rehearing  10-13). 

Moreover,  the  Seventh  Circuit's  decision  not  only  is  contrary  to  Moog  but  is 
contrary  to  a  decision  of  a  different  panel  of  the  same  court  in  United  Biscuit 
Compami  of  America  v.  Federal  Trade  Commission  (350  F.2d  615  (1965).  decided 
August  9,  1965,  just  two  and  one-half  months  prior  to  the  decision  in  this  case). 
There,  relying  on  Moog,  the  court  of  appeals  correctly  held  (at  624)  :  "The 
Commission  need  not  hold  an  order  against  one  company  in  abeyance  until  it 
proceeds  similarly  against  all  others.  Otherwise.  Commission  orders  would  be 
forever  pending  and  unlawful  practices  rarely,  if  ever,  corrected."  A  petition  for 
certiorari  was  filed  by  United  Biscuit  on  January  7,  1966,  and  the  Commission 
understands  that  the  Antitrust  Division  is  preparing  a  brief  in  opposition. 

A>i  we  have  stated,  the  Commission  believes  that  the  question  raised  here  is 
controlled  by  the  Moog  decision.  Since  it  may  be  said  that  certiorari  is  not  war- 
ranted because  all  the  Supreme  Court  could  do  is  reaflSrm  its  decision  in  Moog, 
we  point  to  a  specific  reason  why,  in  our  view,  Supreme  Court  review  should  be 
requested. 

The  Seventh  Circuit,  generally  speaking  has  been  unfriendly  to  the  efforts  of 
the  Commission  in  recent  years.  Members  of  the  bar,  particularly  the  antitrust 
bar,  are  aware  of  this,  and  for  this  reason,  we  believe,  more  petitions  for  review 
of  Commission  orders  to  cease  and  desist  are  filed  there  than  in  any  other  cir- 
cuit— far  more  than  that  court's  niimerical  share  if  all  elevent  circuits  were 
equally  favored. 

While  statistics  as  to  the  number  of  petitions  filed  during  specific  periods  are 
not  readily  available,  the  same  picture  is  presented  by  the  number  of  decisions. 
Between  July  1,  1962  and  June  30,  1965  (fiscal  years  1963,  1964  and  1965),  the 
several  courts  of  appeals  decided  34  restraint  of  trade  cases  on  petitions  to  review 
Commission  orders  to  cease  and  desist,  14,  or  41%,  of  these  were  decided  by  the 
Commission.  The  Commission  is  ju.stly  apprehensive,  we  believe,  that  if  this 
decision  stands  an  even  larger  proportion  of  petitions  to  review  will  be  filed  in 
the  Seventh  Circuit,  particularly  in  cases  such  as  this  where  the  Commission,  in 
its  discretion,  has  proceeded  on  a  case-by-case  method  against  less  than  all  mem- 
bers of  an  industry.  This  is  aside  from  the  effect  the  decision  may  have  on  other 
circuits. 
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If  you  agree  with  the  Commission  that  certiorari  should  be  sought,  it  may  be 
that  you  will  want  to  request  summary  reversal  in  light  of  the  Supreme  Court's 
decision  in  Moog. 

Transmitted  herewith  is  a  copy  of  a  letter  dated  November  24,  1965,  from  the 
General  Counsel  of  the  Department  of  Agriculture  to  the  General  Counsel  of  the 
Commission  expressing  concern  over  the  effect  of  the  decision  on  the  administra- 
tion of  such  statutes  as  the  Commodity  Exchange  Act,  the  Packers  and  Stock- 
yards Act  and  the  Perishable  Agricultural  Commodities  Act.  Also  transmitted  are 
the  briefs  and  appendix  filed  in  the  court  of  appeals,  slip  opinion  and  judgment, 
petition  for  rehearing  and  the  orders  denying  rehearing. 

By  the  Commission. 

Paul  Rand  Dixon,  Chairman. 


BASCOM  DOYLE 


21.  Bascom  Doyle  v.  F.T.C.,  356  F.2d  381   (5th  Cir.  1966)   and  Pacific  Molasses 
Co.  V.  F.T.C.,  356  F.2d  386  (Sth  Cir.  1966). 

(a)   Court  Action:   Order  against  Doyle  vacated   and  complaint  dismissed. 
( 6 )   Commission  Action  : 

1.  On  February  24,  1966  directed  tliat  certiorari  not  be  sought  and  that 
Bureau  of  Restraint  of  Trade  recommend  wliat  further  action  outside  this 
adjudicative  proceeding,  if  any,  should  be  pursued  against  Pacific  Molasses. 
Vote  :  4-1,  Commissioner  Maclntyre  not  concurring. 

2.  On  March  29,  1966  directed  a  de  novo  investigation  of  Pacific  Molasses. 
Vote :  5-0. 

3.  On  July  28,  1966  complaint  dismissed  without  prejudice.  Vote :  4-0, 
Commissioner  Maclntyre  not  participating  for  minute  record  only. 


February  24,  1966. 

(2)  Pacific  Molasses  Company  and  James  M.  Ferguson  v.  Federal  Trade  Com- 
mission, 5th  Cir.,  No.  21,752,  Bascom  Doyle  v.  Federal  Trade  Commission, 
Sth  Cir.,  No.  21,714,   (Docket  7462 — Pacific  Molasses  Company) 

Memorandum  of  February  15,  1966,  from  the  General  Counsel  regarding  the 
opinions  of  January  24,  1966,  of  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit,  setting  aside  the  order  in  Docket  7462  against  Pacific  Molasses 
Company  and  James  M.  Ferguson,  and  remanding  the  case  to  the  Commisson ; 
and  setting  aside  the  order  insofar  as  it  ran  against  Bascom  Doyle,  a  former 
branch  manager  of  the  company,  as  an  individual,  and  dismissing  the  complaint 
as  to  him. 

The  General  Counsel  recommended,  for  the  reasons  recited,  that  certiorari  not 
be  sought  in  either  of  the  above  matters,  and  suggested  that,  if  the  Commission 
agrees,  it  may  wish  to  refer  the  matter  to  the  Bureau  of  Restraint  of  Trade  for 
a  recommendation  as  to  whether  the  case  against  Pacific  Molasses  should  be 
tried  again ;  and  in  this  connection,  pointed  out  that  the  evidence  on  which  tlie 
order  was  based  is  now  over  ten  years  old. 

In  his  adjudicative-matter  circulation  of  February  21,  1966,  Mr.  Dixon  con- 
curred in  the  recommendation  that  certiorari  not  be  sought,  and  recommended 
that  the  matter  be  referred  to  the  Bureau  of  Restraint  of  Trade  for  recommpiida- 
tion  as  to  what  further  proceedings,  if  any,  should  be  pursued  against  I'ncific 
Molasses  Company. 

After  consideration,  on  motion  of  Mr.  Dixon,  it  \^as  directed  that  certiorari 
not  be  sought  in  either  of  the  above  cases. 

Mr.  Maclntyre  did  not  concur  in  the  foregoing  action. 

The  matter  was  referred  to  the  Bureau  of  Restraint  of  Trade  with  instruction 
to  submit  to  the  C<inimissi(in  that  Bureau's  recommendation  as  to  what  further 
action  outside  this  adjudieative  proceeding,  if  any.  should  be  pursued  against 
Pacific  Molasses  Company. 

March  29,  1966. 

(2)    Dnclcet  7'i62 — Pacific  ^[olasscs  Coiitpauy 

:Memorandum  of  March  24,  1966,  from  the  Bureau  of  Restraint  of  Trade  re- 
porting i>ursuant  to  the  action  of  February  24,  1966,  and  recommending  that 
action  along  the  lines  indicated  below  be  taken  in  this  matter. 

This  item  was  submitted  as  special-matter  witli  Mr.  Dixon's  circulation  of 
March  2S.  1966. 
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On  March  20,  1966.  pursuant  to  the  reconimenclation  of  Mr.  Dixon,  the  five 
Commissioners  directed  that  an  investigation  dc  novo  of  Pacific  Molasses  Com- 
pany be  conducted  in  conjunction  with  the  compliance  investigations  in  Dockets 
746i  and  746:3 — Southwestern  Sugar  &  Molas.ses  Company,  et  al.,  being  under- 
taken by  the  Division  of  Compliance,  Bureau  of  Restraint  of  Trade. 


July  28,  1966. 

(2)     Pacific    Moias.'<cs    Company,    ct    al    v.    Federal    Trade    Coinini-ssion,    uth 
Cir.,  No.  21,752  (Docket  7462 — Pacific  Molasses  Company,  et  al. ) 

( a )  "Respondents'  Memorandum  to  the  Federal  Trade  Commission  Suggesting 
Mootness  and  Recommending  Dismissal  of  the  Above-entitled  Matter,"  filed 
July  11,  1966,  by  counsel  for  the  respondents  ;  and  (b)  answer  to  the  above  memo- 
randum, by  counsel  supporting  the  complaint,  approved  by  the  Director  of  the 
Bureau  of  Restraint  of  Trade,  filed  July  19.  1966. 

With  his  adjudicative-matter  circulation  of  July  26,  1966,  Mr.  Dixon  submitted 
memorandum  of  the  same  date  in  which  he  expressed  the  opinion  that  the  case 
should  be  dismissed  and  the  staff  allowed  to  look  into  the  respondent's  current 
pricing  practices  in  the  course  of  the  investigation  it  is  now  conducting  in  the 
molasses  industry.  Mr.  Dixon  submitted  draft  of  an  appropriate  order. 

After  consideration,  the  Commission  having  considered  the  relative  staleness 
of  the  evidence  in  the  record  of  this  proceeding  at  this  point  and  other  relevant 
factors,  and  having  determined  that  further  proceedings,  if  any,  should  be  di- 
rected to  the  respondent's  current  pricing  practices,  dismissed  the  complaint  in 
this  matter  without  prejudice. 

Order  to  the  above  effect  was  approved. 

For  the  minute  recoi'd  only,  Mr.  Maclntyre  did  not  participate  in  the  foregoing 
action. 


JANTZEN,  INC. 


22.  F.T.C.  V.  Jantsen,  Inc.,  356  F.2d  253  (9th  Cir.  1966),  rev'd  and  remanded,  386 

U.S.  228   (1967). 

(a)  Court  Action:  Petition  for  enforcement  of  cease  and  desist  order  dismissed. 
(6)  Commission  Action: 

1.  On  March  29,  1966  directed  that  certiorari  not  be  sought.  Vote: 
3-2,  Commissioners  Dixon  and  Maclntyre  voting  for  certiorari. 

2.  On  April  5,  1966,  action  of  March  29,  1966  was  rescinded.  Directed 
that  Solicitor  General  be  requested  to  file  a  petition  for  certiorari.  Vote: 
3-2,  Commissioners  Elman  and  Jones  voting  in  the  negative. 

3.  On  April  13,  1966  approved  letter  requesting  petition  for  certiorari  with 
accompanying  statements  of  Commissioners  Elman  and  Ma.clntyre.  Vote: 
5-0. 

4.  On  June  21, 1966  directed  that  revised  letter  re  Jantzen  be  sent  to  Senator 
Sparkman,  Vote:  3-2,  Commissioner  Elman  not  concurring,  Commissioner 
Jones,  for  the  minute  record  only,  adhered  to  position  recorded  in  action  of 
April  6. 1966. 


March  29,  1966. 

(9)  Federal  Trade  Commission  v.  Jantzen,  Inc.,  9th  Cir.,  No.  20,021,   (Docket 

7247 — Jantzen,  Inc.) 

Memorandum  of  March  23,  1966,  from  the  General  Counsel  with  reference  to 
the  opinion  and  judgment  of  February  4,  1966,  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  dismissing  the  Commission's  application  for 
affirmance  and  enforcement  of  its  order  in  Docket  7247. 

The  General  Counsel  expressed  the  opinion  that  the  case  is  an  important  one 
and  that  Supreme  Court  review  is  warranted,  and  transmitted  draft  of  letter  to 
the  Solicitor  General  requesting  that  he  file  a  petition  for  certiorari. 

In  his  special-matter  circulation  of  March  23,  1966,  Mr.  Maclntyre  concurred 
in  the  above  recommendation. 

After  consideration,  Mr.  Maclntyre  moved  that  certiorari  be  sought.  The 
motion  was  seconded  by  Mr.  Dixon. 

As  to  Mr.  Mclntyre's  motion,  Messrs.  Dixon  and  Maclntyre  voted  in  the 
affirmative,  and  Messrs.  Elman  and  Reilly  and  Miss  Jones  voted  in  the  nega- 
tive. The  motion  was  lost  for  want  of  a  majority. 

Whereupon,  it  was  directed  that  certiorari  not  be  sought  in  the  above  matter. 


April   5,   1966. 

(5)   Federal  Trade  Commission  v.  Jantzen,  Inc.,  9th  Cir..  No.  20,021    (Docket 

7247 — Jantzen,  Inc. ) 

Special-matter  circulation  of  April  4,  1966,  by  Mr.  Maclntyre  with  which  he 
transmitted  memorandmn  of  the  same  date  referring  to  the  action  herein 
of  March  29.  1966.  under  which  it  was  directed  that  certiorari  not  be  .sought 
in  the  above  matter  ;  transmitting  memorandum  of  April  1,  1966,  from  the  Bureau 
of  Restraint  of  Trade  to  Mr.  Maclntyre,  .submitted  pursuant  to  his  oral  request 
of  the  same  date,  in  which  the  Bureau  submitted  its  views  as  to  the  practical 
problems  immediately  presented,  and  in  the  offing,  as  a  result  of  failure  to  seek 
certiorari  in  this  case,  and  recommending,  for  the  reasons  recited,  that  the  Com- 
mission reconsider  and  reverse  the  above  action,  and  request  the  Solicitor  General 
to  seek  certiorari  in  the  Jantzen  case. 

(4.58) 
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In  lier  memorandum  of  April  4,  1966,  Miss  Jones  recommended  tliat,  if 
certiorari  is  not  sought  in  tlie  matter,  the  staff  be  given  instructions  along 
the  lines  of  her  memorandum. 

The  Director  of  the  Bureau  of  Restraint  of  Trade  and  the  Chief  of  the  Divi- 
sion of  Compliance  of  that  Bureau,  and  the  Assistant  General  Counsel  for 
Appeals,  Office  of  the  General  Counsel,  and  Attorney  Miles  J.  Brown  of  that 
Office,  were  called  in  and  consulted  regarding  this  matter. 

After  consideration,  on  motion  of  Mr.  Maclntyre,  the  action  herein  of  March  29, 
1966,  was  reconsidered  and  rescinded. 

The  Commission  directed  that  the  Solicitor  General  be  requested  to  petition 
the  Supreme  Court  for  a  writ  of  certiorari  to  review  the  opinion  and  judgment 
of  February  4,  1966,  of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 
in  the  above  matter,  and  the  letter  to  the  Solicitor  General  making  such 
request  and  transmitting  pertinent  material,  as  submitted  by  the  General 
Counsel  with  memorandum  of  March  23,  1966,  was  approved. 

As  to  the  foregoing  action,  Messrs.  Dixon,  Reilly  and  Maclntyre  voted  in  the 
affirmative,  and  Mr.  Eiman  and  Miss  Jones  voted  in  the  negative.  Mr.  Elman 
requested  that  he  be  shown,  as  follows,  on  the  letter  to  the  Solicitor  General : 

"Commissioner  Elman  does  not  concur  for  reasons  he  will  set  forth  in  a 
letter  to  be  sent  to  the  Solicitor  General." 

Mr.  Reilly  requested  that  the  letter  to  the  Solicitor  General  be  withheld  until 
such  time  as  the  several  Commissioners  have  had  an  opportunity  to  read  Mr. 
Elman's  letter. 

The  above  staff  members  were  excused. 


April  13,  1966. 

(6)   Federal  Trade  Commission  v.  Jantzen,  Inc..  9th  Cir.,  No.  20,021  (Docket 

7247 — Jantzen,  Inc.) 

Pursuant  to  the  action  of  April  5,  1966,  the  above  matter  was  consideretd  fur- 
ther by  the  Commission  in  the  light  of  the  dissenting  views  of  Mr.  P]lman,  as 
circulated  by  him  to  the  other  Commissioners  with  informal  memorandum  dated 
April  12,  1966. 

After  consideration,  it  was  directed  that  the  letter  to  the  Solicitor  General  ap- 
proved herein  under  the  action  of  April  5,  1966,  be  forwarded  after  signature  by 
the  Chairman,  and  that  the  statement  by  :Mr.  Elman  and  the  statement  by  Mr. 
Maclntvre  on  Mr.  Elman's  views  accompany  the  letter. 


June  21,  1966. 

(2)    Senate  Select  Committee  on  Small  Business  in  re  Federal  Trade  Commission 
V.  Jantzen,  Inc.,  9th  Cir.,  No.  20,021  (Docket  7247— Jantzen,  Inc. ) 

Special-matter  circulation  of  Jiine  21,  1966,  by  Mr.  Dixon  with  which  he  pre- 
sented, pursuant  to  the  action  of  June  16,  1966,  a  proposed  draft  of  letter,  as 
prepared  by  the  Office  of  the  General  Counsel,  in  reply  to  letter  of  June  14,  1966, 
from  Hon.  John  Sparkman,  Chairman  of  the  above  Committee,  with  reference  to 
the  deci.sion  of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  in  the 
above  matter. 

After  consideration  the  General  Counsel  was  instructed  to  revise  the  letter  to 
Chairman  Sparkman  submitted  by  Mr.  Dixon  to  advise  that  copies  of  Chainnan 
Sparkman's  letter  of  June  14,  1966.  and  attachments,  are  being  transmitted  to 
the  Solicitor  General,  and  that  copies  of  the  Commission's  reply  to  the  letter  of 
June  14.  1966.  are  being  transmitted  to  the  Solicitor  General :  to  enclose,  with 
the  Commission's  reply  to  Chairman  Sparkman.  copies  of  the  Commission's  letter 
to  the  Solicitor  General  requesting  that  he  file  a  petition  for  a  writ  of  certiorari 
to  review  the  Court's  decision,  and  to  note  Mr.  Elman's  position  as  follows  on  the 
letter  to  Chairman  Sparkman  : 

"Commissioner  Elman  does  not  concur  in  this  letter  and  is  sending  you  a 
separate  letter  expressing  his  views  in  this  matter.'' 

It  was  directed  that  the  revised  letter  to  Chairman  Sparkman  be  forwarded 
after  signatiire  by  the  Chairman. 

In  addition  to  the  information  indicated  above,  the  reply  to  Chairman  Spark- 
man included  advice  that  the  Commission  has  not  yet  been  advised  whether 
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the  Solicitor  General  will  file  the  petition  for  certiorari  requested  by  the  Com- 
mlssion :  that  the  Commission  does  not  believe  that  it  will  be  "as  easy  and  effec- 
tive" to  issue  new  complaints  for  violations  of  pre-amendment  orders  as  by 
bi-inging  enforcement  proceedings,  and  that,  if  the  question  decided  by  the  Court 
of  Appeals  in  Jantzen  is  ultimately  afiirmed,  the  Commission  agrees  that  it  will 
be  necessary  to  give  serious  consideration  to  the  need  for  further  legislation. 

In  accordance  with  the  above  action,  the  General  Counsel  was  instructed  to 
send  copies  of  the  revised  letter  in  reply  to  Chairman  Sparkman  to  the  Solicitor 
General. 

As  to  the  foregoing  action,  Mr.  Elman,  as  indicated,  did  not  concur,  and 
Miss  Jones,  for  the  minute  record  only,  adhered  to  the  position  recorded  in  the 
action  of  April  6,  1966,  herein  pursuant  to  which  the  Solicitor  General  was 
requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  review  the 
opinion  and  judgment  in  question. 


April  13,  1966. 

Re  Federal  Trade  Commission  v.  Jantzen,  Inc.,  9th  Cir.  Xo.  20,021 — FTC  Docket 
7247. 

Hon.  Thurgood  Marshall, 
The  Solicitor  General, 
De part  1)1  en t  of  Justice, 
Washington.  D.C. 

Dear  Mr.  Solicitor  General:  On  February  4,  1966.  the  United  States  Court 
of  Appeals  for  the  Nintli  Circuit  issued  its  opinion  and  judgment  dismi.ssing  the 
Commission's  application  for  afBrmance  and  enforcement  of  its  order  to  cease 
and  desist  in  this  case.  The  deci.sion  presents  a  question  of  statutory  interpreta- 
tion of  great  importance  in  enforcing  the  Clayton  Act,  and  we  believe  Supreme 
Court  review  is  warranted. 

The  facts  are  not  in  dispute.  The  Commission  issued  its  complaint  on  Sep- 
tember 4,  1958,  charging  Jantzen,  Inc.,  a  leading  clothing  and  siwrtswear  manu- 
facturer, with  granting  discriminatory  advertising  allowances  in  violation  of 
Section  2(d)  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act. 
Jantzen  entered  into  an  agreement  consenting  to  the  entry  of  an  order  to  cease 
and  desist  and  waiving  all  right  to  challenge  or  contest  the  validity  of  the  order. 
The  consent  order  was  issued  on  January  16,  1959,  and  modified  in  a  minor 
respect  on  March  26.  1959.  Later,  in  July  1964,  the  Commission  directed  that  an 
investigational  hearing  be  conducted  to  determine  whether  Jantzen  was  com- 
plying with  the  order.  In  November  1964,  at  a  prehearing  conference  before  an 
examiner,  Jantzen  stipulated  in  writing  that  it  had  violated  the  order.  Accord- 
ingly, in  April  1965.  the  Commis.sion  applied  for  affirmance  and  enforcement. 

In  dismissing  the  Commission's  application,  the  court  lield  that  Congress, 
in  enacting  the  "finality"  amendment  to  Section  11  of  the  Clayton  Act  in  July 
1959.  repealed  the  provisions  conferring  jurisdiction  upon  courts  of  appeals 
to  affirm  and  enforce  orders  issued  prior  to  that  date.  The  effect  of  this  ruling 
is  to  jeopardize  all  outstanding  unenforced  Clayton  Act  orders  is.sued  by  the 
Commission  between  1914  and  1959,  almost  400  in  number. 

The  court's  basic  error  is  plain.  It  held  that  when  Congress  amended  the 
section  "to  read  as  follows."  and  omitted  the  provisions  in  question,  it  "ex- 
pressly" repealed  them  for  all  purposes  (Slip  Op.  4-5,  7).  In  so  holding,  the 
court  failed  to  realize  that  the  rule  it  applied,  like  other  technical  rules  of 
.■statutory  construction,  is  not  absolute,  and  must  always  yield  to  a  contrary 
underlying  intention  of  Congre.ss  in  enacting  the  legislation  (.see  Br.  22,  n.  41: 
Reply  Br.  5-7).  Thus,  only  recently  the  Supreme  Court  held  that,  in  construing 
the  Clayton  Act,  "literal  wording"  mu.st  never  be  permitted  to  fru.strate  "basic 
policy  objectives."'  Minnesota  Mininq  t(-  Mfq.  Co.  v.  New  Jersey  Wood  Finishing 
Co..  381  U.S.  311.  320-21  (1965). 

The  legislative  hi.story  of  the  "finality"  amendment.  Public  Law  8(3-107,  is 
discussed  in  detail  in  the  Commission's  brief  (2,5-33),  and  will  not  be  repeated 
here.  It  is  .significant  that  nowhere  in  the  history  of  the  legislation,  specifically 
designed  to  strengthen  Clayton  Act  order  enforcement,  did  Congress  evidence 
any  intention  to  take  the  totally  incongruous  step  of  nullifying  the  major  part 
of  the  Commission's  accomplishments  under  that  statute  for  the  first  45  years 
of  its  existence. 
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Apart  from  the  foregoing,  the  court  was  unduly  influenced  by  the  fact 
that  the  only  reference  to  prior  orders  in  the  amendment  is  a  provision 
making  the  old  review  and  enforcement  procedure  applicable  to  pending  court 
proceedings.  To  the  court,  this  was  a  "strong  indication  that  the  Congress  knew, 
and  intended,  that  [the  old  procedures  were]  repealed  for  other  purposes" 
(Slip  Op.  6).  But  in  Sperry  Rand  Corp.  v.  Federal  Trade  Commission,  288  F.  2d 
403,  406  (D.C.  Cir.  1961),  it  was  held  that  the  only  reason  Congress  included  such 
a  provision  was  to  remove  any  doubt  as  to  tlie  application  of  the  old  procedure 
to  pending  cases.  It  removed  this  doubt,  the  court  held,  by  "explicitly  excepting" 
these  orders  from  the  amendment's  operation. 

The  court  also  thought  it  "significant,"  that  in  Spernj  Band  the  Commission 
itself  took  the  position  that  the  old  Section  11  procediires  were  no  longer  ap- 
plicable. In  that  case,  the  Commission's  complaint  charged  violations  of  Sec- 
tions 2(a)  and  2(d).  Just  as  in  this  ca.se,  the  respondent  executed  a  consent 
agreement,  pursuant  to  which  a  cease-and-desist  order  was  entered  in  Novem- 
ber 1958,  prior  to  the  passage  of  the  "finality"  act.  As  the  court's  opinion  recites, 
the  Commission  liad  issued  a  "press  release"  shortly  after  the  date  of  enact- 
ment in  which  it  expressed  its  interpretation  that  the  new  enforcement  pro- 
cedures applied  to  existing  orders  not  appealed  within  60  days  thereafter.  But 
the  court  held  that  the  Commission  was  in  error,  and  that,  unlike  the  Wheeler- 
Lea  Amendment  to  the  Federal  Trade  Commission  Act,  Congress  had  not  made 
the  new  procedures  "retroactive."  But  the  court  did  not  decide  that  Congress 
had  eliminated  the  old  procedures.  Instead,  it  specifically  stated  (288  F.  2d  at 
406)  : 

"Enforcement  due  to  any  violation  of  the  consent  order  which  might  occur 
is  left  to  the  provisions  of  the  statute  as  they  existed  at  tlie  time  tlie  order 
was  entered." 
Further,    this    holding    received    the    Supreme    Court's    express    approval    in 
Federal  Trade  Cnmmissimi  v.  Henry  Broch  d  Co..  368  U.S.  360    (1962).  There 
the  Court,  recognizing  that  the  "finality"  amendment  did  not  apply  to  the  Com- 
mission's 1957  order  against  Broch,  stated   (368  U.S.  at  365;  empha.sis  added)  : 
"In  considering  Broch's  challenge  to  paragraph    (2)    it  is  necessary  to 
observe  that  the  1959  amendme^its  to  §  11  of  the  Clayton  Act — whicli  siib- 
stitute  for  the  Clayton  Act  provisions  for  enforcement  of  administrative 
orders  those  in  §  5  of  the  Federal  Trade  Commission  Act — do  not  apply  to 
enforcement   of  the  instant   order.  In   consequence,  Broch   cannot   he  sub- 
jected to  penalties  except  for  i-iolation  of  an  enforcement  order  yet  to  he 
entered  by  an  appropriate  Court  of  Appeals,  to  be  predicated  upon  a  deter- 
mination   that   some   particular   practice    of   Broch   violated   the    Commis- 
sion's order.  Thus  Broch  is  not,  by  virtue  of  that  order,  presently  acting 
under  the  risk  of  incurring  any  penalty  without  further  administrative  and 
judicial    eonsideration    and    interpretation,    despite    the    fact    that    he    has 
already  received  determination  of  his  petition  for  review.  Federal  Trade 
Comnvn  v.  Ruberoid  Co.,  343  U.S.  470,  477-480." 
The  Court  went  on  to  discuss  various  "interpretive  tools"  which  could  be  used 
in    a    "future    enforcement   proceeding,"    stating    (368    U.S.    at   367;    emphasis 
added)  : 

"And,  we  repeat,  these  various  interpretive  aids  icill  have  to  be  brought  to 
bear  by  a  Court  of  Appeals  upon  a  particular  practice  of  Broch.  and  will 
have  to  yield  the  announced  result  that  such  practice  violates  the  order,  be- 
fore Broch  can  be  subjected  to  penalties  because  of  still  a  second  repetition 
of  the  violation." 
The  court  in  Jantzen,  however,  characterized  these  holdings  as  "dicta."   stat- 
ing, "filt  is  perfectly  clear  that  the  question  here  pre.sented  was  not  before  the 
court  in  either  case"   (Slip  Op.  9-10).  But  to  us  it  seems  perfectly  clear  that, 
while  the  question  was  not  squarely  presented,  the  continued  applicability  of 
the  old  procedures  was  a  necessary  predicate  underlying  both  decisions. 

The  court  of  appeals  further  attempted  to  distinguish  Broch  on  the  ground 
that  it  was  a  case  already  in  litigation  at  the  time  of  the  passage  of  the  amend- 
ment. But  this  was  not  the  reason  the  Supreme  Court  deemed  the  old  procedures 
applicable,  for  it  stated,  citing  Sperry  Rand  (368  U.S.  at  365,  n.  53)  : 

"The  order  herein  was  entered  by  the  Commission  on  December  10,  1957. 

The  procedures  enacted  by  the  19.59  amendments  therefore  do  not  applv 

to  it." 

Thus  the  Court  specifically  held  that  the  reason  the  old  procedures  applied  to 

the  Broeh  order  was  that  the  Commission's  order  was  issued  prior  to  the  date 

of  the  amendment. 
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The  court  of  appeals  also  erred  in  interpreting  the  application  of  the  General 
Savings  Statute,  1  U.S.C.  §  109  (1964).  As  pointed  out  in  our  reply  brief  (p.  8,  n. 
12),  while  there  is  no  decided  case  construing  an  order  of  the  Federal  Trade 
Commission  as  a  "liability"  within  the  meaning  of  that  provision,  there  are 
several  precedents  in  point  involving  orders  of  the  National  Labor  Relations 
Board.  See,  e.g.,  Xational  Lahor  Relations  Board  v.  National  Garment  Co.,  166 
F.2d  233  (8th  Cir.  1948),  cert,  denied,  334  U.S.  845.  In  this  connection  it  should 
be  noted  that  there  is  no  basis  for  the  court's  assertion  that  a  violation  of  the 
Commis.sion's  order  must  have  occux'red  prior  to  the  date  of  the  "finality"  amend- 
ment as  a  prerequisite  to  the  applicability  of  the  old  procedures  under  the  Gen- 
eral Savings  Statute. 

It  is  difficult  to  understand  the  court's  comment  that  the  affected  orders, 
although  unenforceable,  "are  just  as  authoritative  and  persuasive  as  they  ever 
were"  (Slip  Op.  11).  And  equally  incomprehensible  is  the  court's  assumption  that 
"[a]  11  that  the  Commission  has  to  do  where  it  finds  a  violation  of  the  Clayton  Act 
that  is  also  a  violation  of  an  old  cease  and  desist  order  is  to  enter  a  new  cease 
and  desist  order"  (Slip  Op.  12).  These  points  were  made  by  Jantzen  in  his  brief 
filed  in  the  court  of  appeals,  and  were  fully  answered  in  the  Commission's  reply 
brief  (9-13).  It  is  sufficient  to  note  here,  we  believe,  that  the  ultimate  sanction  of 
contempt  under  the  old  procedures  necessarily  constituted  a  deterrent  to  the 
violation  of  old  orders  to  cease  and  desist.  Under  the  Ninth  Circuit's  decision, 
however,  no  possible  enforceable  sanction  remains. 

According  to  a  study  made  by  the  Commission's  staff  there  are  some  439  out- 
standing pre-amendment  Clayton  Act  orders.  Twenty-nine  of  these  have  been 
affirmed  and  enforced  by  the  courts,  and  23  affirmed  only.  This  leaves  a  total  of 
387  orders  directly  affected  by  the  Jantzen  decision.  To  illustrate  the  importance 
of  resolving  the  questions  raised,  we  are  attaching  a  list  of  many  corporate 
respondents  to  the  outstanding  orders.  All  of  the  corporations  listed,  including 
many  of  the  nation's  largest  and  most  important  companies,  are  presently 
actively  engaged  in  business. 

Transmitted  herewith  are  copies  of  the  transcript  of  the  record  in  the  court 
of  appeals,  the  Commission's  application  for  affirmance  and  enforcement,  the 
respondent's  answer  to  the  application,  the  briefs  and  the  slip  opinion. 

By  the  Commission.  The  dissenting  views  of  Commissioner  Elman  and  an 
additional  statement  of  Commissioner  Maclntyre  are  attached. 

Paul  Rand  Dixon,  Chairman. 


Re :  FTC  v.  Jantzen 

Dissenting  Views  of  Commissioner  Elman 

April  12,  1966. 

I  cannot  agree  that  the  decision  of  the  Ninth  Circuit  in  this  case  presents 
a  question  "of  great  importance  in  enforcing  the  Clayton  Act"  warranting  Su- 
preme Court  review,  or  that  it  "jeopardizes"  the  400  outstanding  unenforced 
Clayton  Act  orders  issued  by   the   Commission  between   1914  and  1959. 

The  case  does  not  appear  to  fall  within  the  established  standards  of  cer- 
tiorari jurisdiction.  There  is  no  conflict  of  decesions  requiring  resolution  by 
the  Supreme  Court.  For  the  various  reasons  spelled  out  in  the  opinion  of  the 
Court  of  Appeals,  the  decision  will  not  impose  any  practical  impediments  to  the 
enforcement  of  the  Clayton  Act.  Its  alleged  adverse  effects  are  theoretical,  ab- 
stract, and  highly  exaggerated. 

While  there  are  400  outstanding  pre-1959  Clayton  Act  orders,  there  have 
been  exceedingly  few  enforcement  procedings  arising  from  alleged  violations  of 
such  orders.  The  enforcement  proceedings  in  the  last  five  years  can  be  counted 
on  the  fingers  of  one  hand.  So  far  as  the  Commission  knows,  the  respondents 
under  such  orders  are  generally  obeying  them.  Another  explanation  for  the 
paucity  of  such  proceedings  is  the  cumbersome  and  inadequate  (see  also  the 
various  other  adjectives  quoted  in  footnote  11  of  the  court's  opinion)  pre-1959 
method  of  enforcement.  But  like  the  Court  of  Appeals,  I  "cannot  see  any  good 
reason  why  the  Commission  is  so  desirous  of  perpetuating  so  poor  a  method 

of  enforcement.''  .      .  ^  ^,      .        *   t 

As  the  Court  of  Appeals  has  iwinted  out.  the  full  objectives  of  Clayton  Act 
enforceuH'nt  against  respondents  believed  to  be  violating  pre-19.'>9  orders  can 
be  more  effectively  and  sen.sibly  achieved  by  the  issuance  of  new  complaints, 
instead  of  wasting  time  and  money  by  attempting  to  enforce  the  orders  through 
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the  old  ineffectual  method.  Under  either  procedure  the  Commission  must  hold 
an  adjudicative  hearing  to  estahlish  a  violation.  But  by  proceeding  with  a  new 
complaint,  the  Commission  avoids  all  of  the  mes.sy  problems  and  pitfalls  of  the 
pre-1959  procedure.  An  order  entered  after  a  hearing  on  a  netv  complaint  be- 
comes iinal  by  operation  of  law,  without  the  Commission's  having  to  go  to  a 
Court  of  Appeals,  if  the  respondent  does  not  seek  review  in  60  days.  On  the  other 
hand,  a  Commission  finding  of  violation  in  a  hearing  held  under  the  pre-1959 
procedure  is  not  final  and  self-executing  in  any  case ;  its  enforcement  can  be 
obtained  only  after  the  Commission  goes  to  the  Court  of  Appeals  and  satisfies 
the  court  that  respondent  has  violated  the  order. 

The  rules  and  procedures  governing  a  hearing  on  a  new  complaint  are  estab- 
lished and  clear.  On  the  other  hand,  a  "compliance  investigation"  proceeding 
under  the  pre-1959  method  of  enforcement  is  so  anomalous  and  extraordinary 
that  the  Commission's  Rules  of  Practice  provide  no  specific  guidance  on  how 
it  shall  be  conducted.  In  recent  years  the  Commission  has  in  these  proceedings 
established  ad  hoc  ground  rules  designed  to  assure  that  the  forms  of  adjudication 
are  satisfied  without  impairing  the  investigative  character  and  puri>ose  of  the 
proceeding.  The  rea.sons  for  this  hybrid  procedure  lie  in  the  peculiarities  and 
absurdities  of  the  pre-1959  enforcement  scheme. 

Under  the  pre-amendment  Clayton  Act  the  Commission,  as  a  prerequisite  of 
going  to  the  Court  of  Appeals  for  a  decree  of  enforcement,  must  satisfy  the  court 
that  the  respondent  has  violated  the  order.  F.T.C.  v.  Riibe7'0id  Co.,  343  U.S.  470. 
However,  if  the  Commission's  finding  of  violation  "is  made  as  a  result  of  an 
ex  parte  informal  investigation,  there  are  no  'pleadings,  evidence,  and  pro- 
ceedings' within  the  meaning  of  the  statute.  In  this  event  the  court,  if  it  affirms 
the  cease  and  desist  order  and  if  the  assertion  of  violation  is  disputed,  must 
remand  the  matter  to  the  Commission  for  formal  proceedings  on  the  question 
of  whether  the  order  has  been  violated.  Indeed,  this  is  the  usual  practice."  F.T.C. 
V.  Washington  Fish  d  Oyster  Co.,  Inc.,  271  F.2d  39  (9th  Cir.  1959).  To  avoid 
such  remands,  the  Commission  adopted  the  practice  of  conducting  "formal"  com- 
pliance investigations,  not  ex  parte  but  with  all  the  trappings  of  an  adjudicatory 
proceeding. 

It  is  asserted  that  the  decision  of  the  Ninth  Circuit  has  the  effect  of  "nullify- 
ing the  major  part  of  the  Commission's  accomplishments  under  [the  Clayton  Act] 
for  the  first  45  years  of  its  existence."  The  implication  is  that,  if  the  Ninth 
Circuit's  decision  stands,  the  lid  will  be  off  and  the  respondents  under  the  out- 
standing 400  pre-1959  orders  will  start  violating  them  with  impunity.  This  seems 
to  be  far  fetched,  to  put  it  mildly.  The  Commission  has  never  before  regarded 
the  pre-1959  method  of  enforcement  as  an  effective  deterrent  against  violation 
of  Clayton  Act  orders.  In  fact,  it  kept  telling  Congress  the  opposite  until  some 
action  was  finally  taken  in  1959.  How  can  the  Commission  now  tell  the  Supreme 
Court,  for  purposes  of  getting  certiorari,  that  the  pre-1959  method  of  enforce- 
ment is  so  essential  and  important?  If  the  Commission  wanted  Congress  to 
preserve  the  pre-1959  method  for  enforcement  of  pre-1959  orders,  why  did  it 
not  propose  a  provision  to  that  effect  in  the  Finality  Act?  If,  through  inadvert- 
ence, neglect,  or  otherwise,  such  a  provision  was  not  included  by  Congress,  why 
should  the  Supreme  Court  be  asked  to  supply  the  omission?  It  is  empty  hyperbole 
to  say  that  the  Ninth  Circuit  has  "wiped  out"  the  400  pre-1959  orders.  It  is  more 
accurate  to  say  that  it  has  wiped  out  an  archaic  and  ridiculous  (see  footnote  11 
again)  method  of  enforcement  whose  total  demise  the  Commission  should  be 
the  first  to  cheer.^ 


Commissioner  MacInttre's  Comment  on  the  Dissenting  Views  of 

Commissioner  Elman 

The  impossibility  of  the  enforcement  of  more  than  400  outstanding  Clayton 
Act  orders  issued  by  the  Commission,  but  not  now  subject  to  orders  of  enforce- 
ment by  the  courts,  is  perhaps  not  a  matter  "of  great  importance"  to  Commissioner 
Elman.  Nevertheless,  it  remains  a  matter  of  considerable  importance  to  the  Com- 
mission and  the  public.  In  the  closing  paragraph  of  his  dis.sent  Commissioner 


1  In  any  event,  the  pending  Stanrlard  Motor  Products  ease  In  the  Second  Circuit  offers 
the  Commission  an  opportunit.v  to  secure  a  conflict  of  decision.? — assuming  it  is  not  the 
better  part  of  wisdom  to  accept  the  Ninth  Circuit's  interpretation  of  the  Finality  Act. 
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Elman  states  that  the  Commission  never  regarded  the  method  of  enforcement 
of  the  pre-1959  Clayton  Act  orders  as  an  effective  deterrent.  He  continues  that 
the  Commission  had,  in  fact,  "kept  telling  Congress  the  opjwsite  [i'.e.,  that  it 
had  no  effective  deterrent]  until  some  action  was  finally  taken  in  1959."  He  is 
thereby  suggesting  in  effect  that  the  Commission  felt  the  pre-Finality  Act  orders 
were  unenforceable  as  a  practical  matter.  He  criticizes  the  Commission  for  its 
effort  to  get  Supreme  Court  review  of  this  question  on  the  basis  tliat  the  pre- 
1959  orders  and  methods  of  enforcement  are  ineffective. 

What  the  Commission  was  really  seeking  prior  to  1959  was  a  law  that  would 
permit  imposition  of  penalties  upon  proof  of  the  first  violation.  The  Commission 
was  of  the  opinion  that  the  public  interest  would  be  better  served  if  an  order 
did  not  have  to  await  proof  of  a  second  or  third  violation  before  a  court  entered 
its  order  of  enforcement  and  penalties  could  be  applied.  The  proof  of  a  post- 
1959  order  violation  will  probably  prove  as  difficult  as  the  proof  of  a  violation 
of  a  pre-1959  order.  Under  the  Finality  Act  of  1959,  you  need  prove  only  the  one 
violation  and  penalties  will  apply.  This  was  what  the  Commission  felt  was 
needed  to  make  enforcement  of  Clayton  Act  orders  more  effective.  This  was  the 
objective  of  the  Commission  prior  to  1959  in  seeking  the  new  law.  Commissioner 
Elman's  arguments  notwithstanding,  the  Commission  at  no  time  prior  or  sub- 
sequent to  1959  was  of  the  opinion  that  the  pre-Finality  Act  orders  which  had  not 
been  enforced  by  the  courts  were  unenforceable. 


FLOTILL  PRODUCTS,  INC. 


23.  Flotill  Products,  Inc.   v.  F.T.C.,  358  F.2cl  224    (9th  Cir.   1966),   rev'd  and 

remanded,  389  U.S.  179   (1967). 

(a)  Court  Action:  2 (c)  order  vacated  and  cause  remanded. 

( b )  Commission  Action  : 

1.  On  September  7,  1966  directed  that  Solicitor  General  be  requested 
to  file  a  petition  for  certiorari.  Vote  :  5-0. 

2.  On  January  23,  1968  on  motion  that  General  Counsel  be  permitted  to 
agree  with  counsel  for  Flotill  that  on  remand  9th  Circuit  may  set  aside 
2(c)  portion  of  order.  Vote:  CommLssioners  Dixon  and  Jones  voting  in  af- 
firmative. Commissioners  Elman  and  Maclntyre  reserving  their  vote.  Com- 
missioner Nicholson  abstaining.  It  was  agreed  that  the  matter  would  be 
considered  at  a  further  meeting. 

3.  On  January  31,  1968,  motion  of  January  23,  1968  was  carried.  Vote: 
4-1,  Commissioner  Elman  voting  in  the  negative. 

4.  On  September  18,  1968,  Commission  entered  modified  order  to  cease 
and  desist.  Vote :  3-1,  Commissioner  Elman  dissenting.  Commissioner  Nich- 
olson did  not  participate. 

September  7,  1966. 

(195)  Flotill  Products.  Inc.  v.  Federal  Trade  Commission,  9th  Cir.,  No.  19,521 
(Docket  7226-Flotill  Products,   Inc.,  et  al.) 

Memorandum  of  August  26,  1966,  from  J.  B.  Truly,  Acting  General  Counsel, 
(a)  referring  to  the  decision  of  August  15,  1966,  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  modifying  the  majority  opinion  of  the  panel  in 
the  above  case  in  two  minor  respects  and,  as  modified,  adhering  to  the  decision 
of  the  panel;  and  (b)  recommending,  for  the  reasons  set  forth  in  the  submitted 
draft  of  letter  to  the  Solicitor  General,  that  certiorari  be  requested  on  the 
question  of  whether  the  Commission  can  issue  a  valid  order  with  the  concur- 
rence of  only  two  members  of  a  quorum  of  three  Commissioners. 

Mr.  Dixon  submitted  the  matter  to  the  Commission  with  his  special-matter 
circulation  of  August  26, 1966. 

On  August  29,  1966,  the  five  Commissioners  directed  that  the  Solicitor  Gen- 
eral be  requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to 
review  that  portion  of  the  decision  in  question  holding  that  the  Commission 
lacks  authority  to  issue  a  valid  order  to  cease  and  desist  without  the  concur- 
rence of  a  minimum  of  three  Commissioners. 


January  23, 1968. 

(3)   Flotill  Products,  Inc.  v.  Federal  Trade  Commission,  Sup.  Ct.  No.  20,  9th 
Cir.  No.  19,521    (Docket  7226— Flotill  Products,  Inc.) 

Memorandum  of  January  15,  1968,  from  the  Assistant  General  Counsel  for  Ap- 
peals, approved  by  the  General  Counsel,  recommending,  for  the  reasons  recited, 
that  the  Commission  authorize  that  office  to  agree  with  counsel  for  Flotill  that 
the  Court  of  Appeals  for  the  Ninth  Circuit  may  set  aside  that  portion  of  the 
Commission's  order  dealing  with  practices  found  to  be  in  violation  of  Section 
2(c)  of  the  Clayton  Act. 

Agenda  matter  circulation  of  January  19,  1968,  by  Mr.  Dixon  submitting  memo- 
randum of  the  same  date  in  which  he  reported  his  further  consideration  of  this 
matter,  and,  for  the  reasons  recited,  concurred  in  the  staff's  recommendation. 

(46.5) 
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After  discussion,  Mr.  Dixon  moved  that  the  Assistant  General  Counsel  for  Ap- 
peals be  authorized  to  agree  with  counsel  for  Flotill  that,  on  remand,  the  Ninth 
Circuit  Court  of  Appeals  may  set  aside  the  2(c)  portion  of  the  Commisison's 
order  to  cease  and  desist ;  and  that  after  the  court's  action,  the  Commission 
issue  an  order  dismissing  the  2(c)  part  of  the  complaint  and  an  opinion  explain- 
ing why  the  Commission  agreed  that  the  order  might  be  set  aside  and  why  the 
Commission  did  not,  on  the  same  facts,  find  that  Nash-Finch  had  violated  the 
order  in  Docket  4589. 

The  motion  was  seconded  by  Miss  Jones,  with  Mr.  Dixon  and  Miss  Jones  voting 
in  the  affirmative,  Messrs.  Elman  and  Maelntyre  reserving  their  vote,  and  Mr. 
Nicholson  abstaining  from  voting. 

It  was  agreed  that  the  matter  be  further  considered  at  a  later  meeting. 


January  31, 1968. 

(1)  Flotill  Products,  Inc.  v.  Federal  Trade  Commission,  Sup.  Ct.  No.  20,  9th 
Cir.  No.  19521    (Docket  7226— Flotill  Products,  Inc.) 

Pursuant  to  agreement  at  the  meeting  of  January  23,  1968,  this  matter  was  fur- 
ther considered  by  the  Commission,  and  Commissioner  Maelntyre  voted  in  favor 
of  Mr.  Dixon's  motion  as  recorded  in  the  minutes  of  January  23,  1968.  The  mo- 
tion was  carried  and  it  was  so  ordered. 

As  to  the  motion,  Mr.  Elman  voted  in  the  negative  and  requested  that  he  be 
shown  as  follows  on  the  papers  that  will  be  filed  in  the  court :  Commissioner  El- 
man believes  it  would  be  preferable  for  the  Commission  to  confess  error  openly 
and  expressly. 

September  18,  1968. 

(3)   Docket  7226 — Flotill  Products,  Inc.,  et  al. 

With  his  adjudicative  circulation  of  September  16,  1968,  Mr.  Dixon  sub- 
mitted memorandum  of  the  same  date  with  which  he  transmitted  draft  of 
modified  order  to  cease  and  desist  to  conform  with  the  final  decrees  of  the 
Court  of  Appeals  for  the  Ninth  Circuit.  Mr.  Dixon  also  transmitted  for  approval 
draft  of  opinion  of  the  Commission. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  opinion  of  the  Commission 
was  approved. 

The  Commission  entered  its  modified  order  to  cease  and  desist  in  accordance 
with  the  final  decrees  of  the  Ninth  Circuit  Court  of  Appeals,  and  referred  the 
same  to  the  Secretary  for  issuance  and  service  upon  the  parties  together  with 
the  opinion  of  the  Commission. 

As  to  the  foregoing  action,  Mr.  Elman  dissented  and  requested  that  he  be  so 
shown  on  the  opinion  and  Mr.  Nicholson  did  not  participate  and  requested  to  be 
so  shown  on  the  opinion  and  order. 

For  the  public  record.  Commissioners  Dixon,  Maelntyre  and  Jones  voted  in 
the  affirmative  as  to  the  foregoing  action.  Commissioner  Elman  dissented  and 
Commissioner  Nicholson  did  not  participate. 


August  29,  1966. 

Re  FlotiU  Products,  Inc.  v.  Federal  Trade  Commission,  9th  Cir.  No.  19,521 — FTC 
Docket  7226. 

Hon.  Thurgood  Marshall, 

The  Solicitor  General,  Department  of  Justice, 

Washington,  D.C. 

Dear  Mr.  Solicitor  General:  On  August  15.  1966,  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  upon  a  rehearing  en  banc,  upheld,  by  a  vote 
of  5  to  4,  the  decision  of  a  three-judge  panel  of  the  court  reported  at  358  F.2d 
224.  It  held  that  the  Federal  Trade  Commission  lacks  authority  to  issue  a  valid 
order  to  cease  and  desist  without  the  concurrence  of  a  minimum  of  three  Com- 
missioners. The  decision  is  in  direct  conflict  with  the  decision  of  the  Court  of 
Appeals  for  the  Sixth  Circuit  in  Atlantic  Refining  Co.  x.  Federal  Trade  Com- 
mission, 344  F.2d  599  (1965),  cert,  denied,  382  U.S.  939  (1966),  and  with  the 
decision  of  the  Court  of  Customs  and  Patent  Appeals  in  Frischer  v.  BaJcelite 
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Cnrp..  :W  P.2d  247  (1080).  cert,  denied,  282  I'.S.  852.  Furthermore,  the  Ninth 
Circiiifs  decision  places  in  question  the  validity  of  several  Commission  cases 
currently  pending  in  the  appellate  courts.  If  followed,  it  will  result  in  undue 
delay  and  uncertainty  in  the  performance  of  the  functions  not  only  of  the 
Federal  Trade  Commission  but  also  of  other  administrative  agencies  which 
may  be  held  to  fall  within  the  scope  of  the  decision.  For  the  reasons  stated 
herein,  we  believe  Supreme  Court  review  of  the  question  plainly  is  warranted. 

Fh)till  Product.s,  a  California  corporation  principally  engaged  in  the  process- 
ing, canning,  and  sale  of  fruits  and  vegetables,  was  charged  by  the  Comniission 
with  violating  Section  2(c)  of  the  Clayton  Act,  as  amended  by  the  Robins; m- 
I'atman  Act.  by  granting  discounts  "in  lieu  of  brokerage"  to  Nash-Finch  Com- 
pany, one  of  its  customers,  and  by  granting  brokerage  to  certain  direct  buyers 
known  as  "field  brokers."  It  was  further  charged  with  granting  discriminatory 
advertising  and  promotional  allowances  to  certain  favored  customers  in  viola- 
tion of  Section  2(d)  of  the  Act. 

Upon  cross  appeals  from  the  hearing  examiner's  initial  decisi:)n,  which  in- 
cluded an  t)rder  to  cease  and  desist,  oral  argument  was  heard  by  the  full  panel 
of  five  Commissioners.  Two  of  these.  Commissioners  Higginbotham  and  Ander- 
S!)n.  had  left  the  Commission  prior  to  the  issuance  of  the  Commission's  decision 
and  order  on  June  26,  1964.  Commissioner  Reilly  joined  the  Commission  in  the 
period  btween  argument  and  decision,  but  did  not  participate  in  the  decision 
because  he  had  not  heard  oral  argument.  The  remaining  seat  on  the  Commissicm 
was  vacant  at  the  time  of  the  decision,  with  the  result  that  only  three  Connnis- 
sioners  participated.  On  the  question  of  the  Section  2(c)  charge  concerning 
"field  brokers,"  Chairman  Dixon  and  Commissioner  Elman  voted  for  dismis.sal 
of  the  charge  and  Commissioner  Maclntyre  dissented.  As  to  the  Section  2lc) 
charge  involving  Flotill's  dealings  with  Nash-Finch,  Chairman  Dixon  and  Com- 
missioner Maclntyre  voted  for  the  issuance  of  an  order  and  Commissioner  El- 
man dis.sented.  As  to  the  Section  2(d)  charge,  all  three  Commissioners  voted 
for  the  issuance  of  an  order. 

Subsequent  to  the  date  of  the  decision,  Flotill  filed  a  petition  for  reconsidera- 
tion by  the  Commission  (R.  119-32)  contending,  inter  alia,  that  an  order  issued 
with  the  concurrence  of  less  than  three  Commissioners  is  invalid.  The  Commis- 
sion denied  the  petition  in  an  order  and  accompanying  opinion  issued  Septem- 
ber 8.  19(>4  (R.  132-34).  As  to  the  validity  of  the  2-1  decision,  the  Commission 
cited  Drath  v.  Federal  Trade  Commission,  239  F.  2d  452  (D.C.  Cir.  1956),  cert, 
denied,  353  U.S.  917  (1957),  for  the  proposition  that  three  Commissioners  con- 
stitute a  quorum  in  the  absence  of  a  controlling  statutory  provision,  and  Fri seller 
V.  Bdlelite  Corp.,  supra,  for  the  proposition  that  a  majority  of  a  quorum  is  suf- 
ficient to  sustain  the  validity  of  the  final  order  of  an  administrative  body.  Sub- 
sequent to  this  action,  the  Court  of  Appeals  for  the  Sixth  Circuit,  in  the  afore- 
mentioned Atlantic  Refining  case,  ruled  that  the  Commission  had  authority  to 
issue  an  order  to  cease  and  desist  upon  the  vote  of  a  majority  of  a  quorum  of 
three  Commissioners. 

On  March  16.  1966,  a  three-judge  panel  of  the  Ninth  Circuit  ruled,  with  Judge 
Hamley  dissenting,  that  an  order  issued  by  a  2-1  vote  of  the  Commission  is  invalid. 
The  court  modified  and.  as  modified,  directed  enforcement  of  the  Commis.sion's 
order  pertaining  to  the  2(d)  violations.  Because  of  its  ruling  on  the  voting  division 
of  the  Commission,  the  coiirt  did  not  reach  the  merits  of  the  2(c)  question  but 
remanded  to  the  Commission  to  determine  if  three  Commissioners  agreed  to  the 
issuance  of  a  2(c)  order. 

A  Commission  petition  for  rehearing  as  to  the  question  of  the  validity  of  a 
Commission  order  issued  by  a  2-1  vote  was  granted,  and  the  court  of  appeals, 
sitting  en  banc,  affirmed  the  majority  ruling  of  the  panel  by  a  5  to  4  vote.  The 
majority  of  the  court  concurred  in  the  majority  opinion  of  the  panel  with  two 
inconsequential  modifications,  while  the  minority  concurred  in  the  dissenting 
opinion  of  Judge  Hamley. 

The  court  held  that  the  question  of  the  validity  of  a  Federal  Trade  Commission 
order  issued  by  the  vote  of  a  majority  of  a  quorum  of  the  Commission  "relates  to 
the  interpretation  of  the  FTC's  enabling  legislation."  358  F.2d  at  230  (emphasis 
is  the  court's).  It  noted  that  the  enabling  legislation  of  certain  administrative 
agencies,  .such  as  the  National  Labor  Relations  Board,  the  Interstate  Commerce 
Commission  and  the  Federal  Power  Commission,  grants  to  those  agencies  author- 
ity to  sit  in  panels.  The  court  ruled  that  the  absence  of  a  similar  provision  in  the 
enabling  legislation  of  the  Federal  Trade  Commission  required  a  ruling  that  a 
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final  order  cmild  issue  only  with  tlie  concurrence  of  an  absolute  majority  of  the 
Commission.  The  court  referred  to  the  Commission's  rule  (16  C.F.R.  1.7)  that  a 
majority  of  the  members  of  the  Commission  constitutes  a  quorum  for  tlie  trans- 
action of  business,  which  has  been  in  effect  since  the  inception  of  the  agencv, 
stating  (  3.jS  F.2d  at  229)  : 

'•We  could,  perhaps,  agree  that  the  reasonable  construction  of  such  a  rule 
would  be  that  a  majority  of  the  quorum  would  be  sufficient  to  render  a  deci- 
sion, but  do  not  find  that  argument  dispositive  in  the  absence  of  a  clear  show- 
ing that  the  FTC  regulation  is  within  the  power  of  the  FTC  to  adopt  tested 
in  the  light  of  the  extent  of  the  power  conferred  upon  the  FTC  by  Congress." 

The  court  stated  that  it  did  not  question  the  validity  of  the  Commission's  prac- 
tice of  conducting  hearings  before  less  than  the  full  membership,  but  was  only 
holding  that  the  concurrence  of  a  minimum  of  three  Commissioners  was  retpiired 
to  issue  an  enforceable  order  (358  F.2d  at  230).  The  court  ruled  that  the 
Commission  was  authorized  to  sit  with  less  than  the  full  memher.«hip  by  Section 
1  of  the  Federal  Trade  Commission  Act  ("A  vacancy  in  the  commission  shall  not 
impair  the  right  of  the  remaining  commissioners  to  exercise  all  the  po\^  ers  of  the 
commi.ssion" ) .  It  refused,  however,  to  consider  this  provision  as  statutory  author- 
ity for  a  quorum  rule,  and  held  that  the  provision  was  inapplicable  to  situations 
involving  more  than  one  vacanc.v. 

The  court's  ruling  apparently  is  unprecedented.  No  case  or  secondary  authority 
was  cited  to  support  the  decision,  and  the  court  recognized  that  its  holding  is 
inconsistent  not  only  with  the  Atlantic.  Frischer  and  Dratli  cases,  supra,  but  also 
with  the  general  rule  applied  to  administrative  bodies  absent  statutory  provi- 
sion (3.")S  F.2d  at  229).  The  court  attempted  to  justify  its  ruling  by  distinguishing 
between  matters  involving  "tov.n  meetings  and  city  councils"  and  those  involving 
"a  statutorily  created  administrative  tribunal  like  the  Federal  Trade  Com- 
mission." 

The  court  considered  the  broad  rulemaking  powers  of  administrative  agencies, 
as  noted  in  Hchrcihcr  v.  Federal  Cnmmunicatintu^  Coiiiminxion.  3S1  U.S.  279 
(196.")),  and  other  cases,  as  applicable  only  to  questions  relating  to  the  ex.oertise 
of  the  agency  in  question  and  therefore  immaterial  to  the  issue  here.  The  lengthy 
period  of  time  during  which  the  Commission's  quorum  rule  has  l)een  in  effect  with 
the  apparent  acquiescence  of  Congress  was  not  considered  contolling  by  the 
majority,  although  the  dissent  placed  great  weight  upon  this.  The  court  made  no 
reference  to  Reorganization  Plan  Xo.  4  of  19<n  (LI  U.S.C.  -il,  7.1  Stat.  S37)  in 
which  Congress  authorized  the  Commission  to  delegate  its  adjudicatory  function 
to  a  panel  of  the  Commission  or  even  to  a  single  Commissioner,  although  the  Phin 
was  called  to  the  court's  attention  at  the  rehearing.  The  Commission's  quorum  rule 
was  not  enacted  pursuant  to  the  Plan,  but  the  enactment  of  the  Plan  shows  that 
Congress  contemplated  with  approval  the  possibility  of  adjudicatory  action  by  less 
than  a  majority  of  the  Commission. 

If  the  Commission  is  required  to  have  a  minimum  of  three  votes  to  issue  an 
order,  decisions  in  cases  where  only  three  members  can  participate  undoubtedly 
will  be  delayed  until  such  time  when  a  larger  number  can  be  mustered.  I'nder 
the  Ninth  Circuit's  rule,  the  presence  of  a  valid  (piorum  would  fluctuate  with 
the  voting  division  among  the  members.  As  Judge  Augustus  Hand  noted  in  up- 
holding the  valadity  of  a  decision  rendered  upon  the  vote  of  majority  of  a 
quorum.  "Any  other  method  of  procedure  would  be  awkward,  if  not  impracti- 
cable. "  FriM-her  &  Co.,  Inc.  v.  EUing.  60  F.  2d  711.  714-15  (2d  Cir.  1932).  cert, 
denied.  2S7  C.S.  649. 

As  detailed  specifically  in  the  papers  transmitted  herewith,  there  have  been, 
in  the  past  numerous  occasions  on  which  the  Commission  has  decided  cases  upon 
thet  participation  of  only  three  members.  In  the  five  fiscal  years  from  1962 
through  1966.  a  total  of  43  such  decisions  were  rendered  and  fifteen  of  these 
were  decid(Ml  by  a  2-1  vote.  Vacancies  in  the  Commission,  disqualification,  illness. 
and  unavoidable  absences  frecpiently  reduce  to  three  the  numlier  of  Cominis- 
.sioners  participating  in  certain  decisions.  At  present,  there  are  several  2-1  deci- 
sions by  the  Commission  awaiting  decision  in  various  courts  of  appeals.  Subse- 
quent to  the  panel  decision  in  Flotill.  the  question  of  the  validity  of  these 
decisions  was  raised  in  tho.se  case  where  it  had  not  already  been  in  issue.  In 
Purolator  I'rodiiet.s.  Inc.  v.  Federal  Trade  Coniniis.sinn,  352  F.  2d  .S74  (7th  Cir. 
1965),  Sup.  Ct.  No.  61,  the  question  has  been  raised  by  motion  for  amendment  to 
Purolator's  petition  for  certiorari.  The  First  Circuit  in  Forster  Mfg.  Co.  v.  Fed- 
eral Trade  Cowmiftsion.  361  F.  2d  340  (196(i>,  indicated,  however,  that  the 
question  must  be  timely  raised.  The  question  was  timely  raised  and  is  pending 
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ill  at  least  two  cases.  Liirin  Broa.  tO  Co.  v.  Federal  Trade  Coniniis.sion  (3d  Cir.  No. 
14,402  and  14  separate  related  petitions),  argued  January  21,  19()(i,  and  Lai>e!/rG 
V.  Federal  Trade  Cominis.skm  (.Ith  Cir.  No.  21,787).  argued  April  10,  19«0.  More- 
over, the  Commission  is  adhering  to  its  interpretation  of  its  authority  in  this 
respect,  ;is  indic.-ited  by  the  fact  that  as  late  a,s  July  28,  llHKi,  the  Commission 
issued  a  final  order  against  National  Dairy  Products  Corporation  hy  a  2-1  vote 
(Docket  No.  7018). 

The  decision  in  this  ca.se  is  important  not  only  to  the  Federal  Trade  Commis- 
sion hut  to  all  administrative  agencies  which  do  not  have  specific  provisions  in 
their  enabling  legislation  establishing  a  (luorum  and,  pevhaps,  t()  tho.se  which 
have  statutory  quorum  provisions  but  do  not  have  siiecific  authority  to  decide 
cases  by  a  majority  of  a  quorum.  Subsequent  to  the  panel  decision  in  this  case, 
inquiries  were  sent  to  the  general  counsels  of  13  admiiiistrative  agencies,  in 
order  to  learn  if  they  considered  the  decision  applicable  to  them.  Affirmative 
respjmsi's  were  received  from  three  ;igencies,  the  Federal  I'ower  Conuni-^sion.  the 
Securities  and  Exchange  Commission,  and  the  Civil  Aeronautics  Board.  Efforts 
to  file  these  responses  with  the  Ninth  Circuit  at  the  rehearing  were  unsuccessful. 
The  letters  from  these  agencies  reveal  that  the  decision  in  this  case  conflicts 
with  their  practice  and  that,  at  least  in  the  case  of  the  Securities  and  Exchange 
Commission,  there  is  judicial  language  supporting  the  practice.  Gearhart  d-  Otis, 
Iiie.  v.  t<eeiirit!(:-!  and  Exchafu/e  Coriuiiixsioii.  ,348  F.  2d  798.  801  (I>.C.  Cir.  1964). 

In  view  of  the  above,  an  authorit.-itive  pronouncement  on  this  question  by  the 
Supreme  Court  is  vital  to  the  Federal  Trade  Commission. 

Transmitted  herewith  are  tlie  pertinent  documents  filed  in  the  court  of  appeals, 
slip  opinion  and  relevant  court  orders,  as  well  as  a  memorandum  brief  and  sup- 
porting affidavits,  with  attachments,  prepared  by  the  Commission,  which  the 
court  refu.sed  to  file  at  the  rehearing.  Also  transmitted  are  copies  of  the  Com- 
niLssiou's  proposed  decree  insofar  as  the  enforcement  of  the  Section  2(d)  portion 
of  the  order  is  concerned  and  Flotill's  opposition  thereto,  which  have  not  been 
acted  upon  by  the  court. 

By  the  Commission. 

Paul  Rand   Dixon, 

Chairman. 


FRED  MEYER,  INC. 


24.  Fred  Meyer,  Inc.   v.  F.T.C.,   359  F.2(l  351  (Dth  Cir.  190G),  rcv'd,   390  U.S. 

341  (1968) 

{a)    Court  Action:  Commission  directed  to  enter  order  in  conformity  witli 
court's  opinion 

(b)  Commisf^io'n  Action: 

1.  On  June  15,  1966  General  Counsel  instructed  to  prepare  draft  of  letter 
requesting  Solicitor  General  to  file  petition  for  certiorari.  Vote:  4-1,  Com- 
missioner Elman  voting  in  the  negative. 

2.  On  July  28,  1966  directed  that  Solicitor  General  be  requested  to  file 
petition  for  certiorari.  Vote:  4-1,  Commissioner  Elman  not  concurring. 

3.  On  October  6,  1966  authorized  Mr.  Truly  to  advise  Mr.  Friedman  of 
Solicitor  General's  oflftce  that  Commission  agreed  with  his  proposed  recom- 
mendations to  Solicitor  General.  Vote:  4-0,  Commissioner  Elman  not  par- 
ticipating. 

June  15,  1966. 
(4)   Fred  Meyer  Inc.,  et  al.  v.  Federal  Trade  Commission  9th  Cir.  No.  18,903 
(Docket  7JfS2 — F7-ed  Meyer,  Inc.,  et  al.) 

This  matter  was  considered  by  the  Commission  in  conjunction  with  Docket 
8647 — Clairol  Incorporated,  in  which  action  was  taken  today. 

After  consideration,  the  General  Counsel  was  instructed  to  prepare  and  submit 
to  the  Commission  for  consideration  a  draft  of  letter  requesting  the  Solicitor 
General  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  review  the 
decision  of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  in  the  above 
matter. 

As  to  the  foregoing  action,  Mr.  Elman  voted  in  the  negative  and  it  was  directed 
that  he  be  shown  as  not  concurring  on  the  letter  to  the  Solicitor  General,  and 
Mr.  Reilly  was  recorded  as  in  favor. 

July  28, 1966. 

(2)   Fred  Meyer,  Inc.  et  al.  v.  Federal  Trade  Commission  9th  Cir.,  No.  18,903 

(Docket  7492— Fred  Meyer,  Inc.,  et  al. ) 

Memorandum  of  July  27,  1966,  from  J.  B.  Truly.  Assistant  General  Counsel 
for  Appeals,  approved  by  the  General  Counsel,  reporting  pursuant  to  the  action  of 
June  15,  1966,  and  transmitting  draft  of  letter  to  the  Solicitor  General.  The 
letter  bore  a  notation  that  Mr.  Elman  does  not  concur  in  the  request  indicated 
below. 

Mr.  Dixon  recommended  approval  of  the  letter. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  Commission  directed  that 
the  Solicitor  General  be  requested  to  petition  the  Supreme  Court  for  a  writ  of 
certiorari  to  review  the  decision  of  March  18,  1966.  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  the  letter  making  such  request  and  trans- 
mitting pertinent  material,  as  submitted  by  Mr.  Truly,  was  approved  and  ordered 
forwarded  after  signature  by  the  Chairman. 

Mr.  Elman  did  not  concur  in  the  foregoing  action. 
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October  G,  I'JOO. 


(1)  Fred  Meyer,  Inc..  et  al  v.  Federal  Trade  Commi.snion  9th  Cir.,  No.  18,903 
(^ Docket  7492 — Fred  Meyer,  Inc.,  et  al.) 

Assistant  General  Counsel  Truly  was  called  in  and  described  to  the  Commis- 
sion the  course  of  action  which  Attorney  Daniel  Friedman,  of  the  Office  of  the 
Solicitor  (ieneral.  intends  to  recommend  to  the  Solicitor  General  in  connection 
with  the  petition  for  certiorari  requested  by  the  Commission  under  its  action  of 
.July2S,  196(J. 

After  consideration,  the  Commis*>ion  agreed  with  Mr.  Friedman's  plan  for 
proceeding  in  this  matter,  and  authorized  Mr.  Truly  to  .so  advi.se  Mr.  Friedman. 

Mr.  Truly  was  excused. 

Mr.  Elman  was  recorded  as  not  participating  in  the  foregoing  action. 


July   29,   196G. 
Re  Fred  Meyer,  Inc.,  et  al.  v.  Federal  Trade  Commission,  9th  Cir.  No.  18,903 

( ;].■">;)  F.2d  3.")1  1 9th  Cir.  1966 )  ) ,  FTC  I )ocket  7492 
Hon.  Thurgood  Marshall, 
The  Solicitor  General, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Mr.  Solicitor  General:  On  March  29.  1963.  the  Commission  issued  its 
oi)inion  (R.  59-142)  and  propo.sed  order  to  cease  and  desist  (R.  ri6-58),  finding 
that  Fred  Meyer,  Inc.,  a  large  retail  grocery  chain  in  the  Portland,  Oregon, 
area,  and  two  of  its  officers,  had  violated  Section  ~>  of  the  Federal  Trade 
Commission  Act  by  knowingly  inducing  certain  of  their  suppliers  to  grant  them 
promotional  allowances  illegal  under  Section  2(d)  of  the  Clayton  Act,  and 
had  violated  Section  2(f)  of  the  Clayton  Act  by  knowingly  inducing  certain 
of  the  .same  suppliers  to  grant  them  discriminatory  prices  illegal  under  Section 
2(a)  of  the  Act.  (,'ommissioner  Elman  tiled  a  separate  opinion,  concurring  in  part 
and  dissenting  in  part  ( R.  143-147).  On  July  9,  1963,  the  Commission,  with 
Commissioner  Elman  dissenting,  issued  its  further  opinion  (R.  148-157)  deny- 
ing Fred  Meyer's  exceptions  to  the  proposed  order  and  issued  its  final  order 
to  cea.se  and  desist  (Apdx.  B.  pp.  3b-5b,  Commission's  brief  filed  in  court  of 
appeals). 

On  March  IS,  1966,  the  court  of  appeals  decided  the  case,  approving  the 
Commission's  decision  in  several  respects  but  holding,  contrary  to  the  ruling 
of  the  Commission,  that  Section  2(d)  of  the  Clayton  Act  does  not  apply  where 
the  discriminatory  promotional  allowances  are  paid  to  a  direct-purchasing 
retailer  but  are  denied  to  wholesalers  who  sell  to  independent  retailers,  who 
in  turn  compete  with  the  direct-purchasing  retailer  in  sales  to  consumers, 
and  that  Section  5,  therefore,  does  not  apply  to  the  inducement  by  the  direct- 
purchasing  retailer  of  disproportionate  promotional  allowances.  The  court  di- 
rected exten.sive  modifications  of  the  Commission's  order,  and  remanded  the 
case  to  the  Commission  to  prepare  a  proposed  decree  conforming  to  the  opinion. 
The  proposed  decree-^  were  submitted  by  the  Commission  and  by  petitioners  and. 
on  July  1.  1966.  {he  court  entered  its  final  decree,  which  is  the  only  .iudgment 
or  decree  entered  by  the  court.  I'etitioners'  petition  for  rehearing  en  luinc, 
addressed  to  the  cpiestion  of  whether  the  court  properly  held  that  the  evidence 
sustained  the  Commission's  fitirting  tliat  iietitioners  knew  or  .should  have  known 
that  the  concessions  they  induced  were  unlawful,  was  denied  by  order  of 
the  court  dated  June  8.  1966 

The  Commission  believes  that,  under  the  facts  prevailing  here,  with  which 
tli'>  court  did  not  disagree.  Section  2(d)  requires  suppliers,  who  grant  a  large 
ixv()'-9vy  chain  substantial  allowances  for  the  pro!iiotion  of  their  products,  to  grant 
such  allowances  on  proportionally  equal  terms  to  wholesalers  whose  customers 
compete  with  the  chain  in  sales  to  consumers.  In  the  Commission's  view  the  whole- 
salers are  "cu.stomers"  of  the  suppliers  "competing  in  the  distribution"  of  the 
suppliers'  products  within  the  meaning  of  Section  2(d).  and  are  entitled  to  the 
protection  afforded  by  the  Robinson-Patman  Act.  It  follows  (as  the  court  appar- 
ently would  have  agreed)  that  if  the  Commission  is  correct.  Section  5  of  the  Fed- 
eral Trade  Commission  Act  prohibits  Fred  Meyer's  knowing  inducement  of  the 
disproportionate  promotional  allowances. 
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If  tlif  Kobinson-Patman  Act  is  to  be  interpreted  on  a  basis  whicb  will  give 
effect  to  tlie  intention  of  Congress,  the  court's  decision  on  this  point  would 
appear  to  be  inconsistent.  For  the  court  affirmed  the  Commission's  correspondiiig 
determination  that  in  the  identical  circumstances  tlie  suppliers'  price  differentials 
between  the  same  direct-purchasing  retailers  and  the  same  wholesalers  are 
within  the  coverage  of  Section  2(a),  and  are  illegal  if  other  required  elements 
of  proof  under  that  section  are  present.  The  consequence  of  the  court's  action  is 
that  Section  11(d)  does  not  prohibit  certain  possible  evasions  of  Section  i;(a) 
whicli  it  was  intended  to  prevent. 

Tlie  Commission's  reasons  for  its  views  are  stated  in  detail  in  its  opini(m 
(R.  S2-93)  and  in  its  brief  in  the  court  of  appeals  (57-66),  to  which  you  are 
referred.  It  is  sufficient  here  to  note  that  the  (juestion  presented  is  important  to 
the  Comnnssion  in  the  administration  of  the  Robinson-Patman  Act,  and  is  one 
which  should  be  resolved  by  the  Supreme  Court.  The  issue  is  a  recurring  one. 
The  same  court  of  appeals  decided  the  question  contrary  to  the  Commission's 
view  in  Tri-VaJJeii  Packing  Association  v.  Federal  Trade  Commission,  329  F.  2d 
694,  707-709  (1964).  which  is  now  pending  with  tlie  Commissiim  on  remand  for 
the  resolution  (tf  other  issues.  As  recently  as  June  24,  1966,  after  tb.e  decision  of 
the  court  of  appeals  in  Fred  Meyer,  the  Commission  reaffirmed  its  interp/retation 
of  Section  2(d)   in  Clairol  Incorporated,  Docket  8647   (Slip  Up.  pp.  17-19). 

in  addition  to  the  important  question  discussed  above,  the  court  of  appeals 
committed  serious  error  by  substituting  its  own  ind.gment  for  that  of  the  Com- 
mission as  to  the  remedy  necessary  to  cori-ect  the  illegal  practices  found.  It 
rewrote  the  Commission's  order.  We  do  not  request  certiorari  as  to  many  of  the 
court's  revisions,  such  as  its  limitation  of  the  prohibitions  of  the  (»rder  as  to  the 
two  individuals  to  their  activities  in  behalf  of  the  corporation.  We  do  request 
that  Suju'eme  Court  review  be  sought  of  the  court's  action  in  n'.odifying  the 
Commission's  order  in  the  following  resi»ects  : 

1.  The  modification  of  the  Section  f)  portion  of  the  order  so  as  to  permit  P^nd 
Meyer  to  induce  promotional  allowances  not  granted  to  wholesalers  who  "com- 
pete in  the  distribution"  of  the  suppliers'  products,  and  whose  retailer-customers 
compete  with  Fred  Meyer  in  the  resale  of  the  products  to  consumers. 

2.  The  modification  of  the  order  so  as  to  make  it  apply  only  to  the  coupon 
aspect  of  Fred  Meyer's  business  and  '"any  comparable  scheme." 

3.  The  modification  of  the  Section  2(f)  portion  of  the  order  so  as  to  specif.v  the 
Section  2(a)  defenses.  The  inclusion  of  these  defenses  in  the  order  would  seem 
to  require  the  Commis.sion,  in  a  violation  proceeding,  to  jirove  as  a  part  of  its 
prima  facie  case  that  Fred  INIeyer  knew  or  should  have  known  that  the  defenses 
would  not  have  been  availalile  to  its  suppliers  if  they  had  been  charged  with 
violation  of  Section  2(a).  The  court's  inclusion  of  the.se  defenses  in  the  order 
w\as  entirely  gratuitous,  not  having  been  suggested  by  Fred  Meyer  either  before 
the  Commission  (u*  the  court,  and  is.  we  believe,  contrary  to  the  Supreme  Court's 
decisions  in  Federal  Trade  Commission  v.  Euheroid  Co.,  343  U.S.  470.  470-77, 
and  Federal  Trade  Commission  v.  National  Lead  Co.,  3o2  U.S.  419.  426. 

Transmitted  herewith  are  slip  copies  of  the  court's  opinion,  the  printed  record. 
the  proposed  decrees  submitted  by  the  parties  to  the  court,  the  court's  final  de- 
cree, the  order  denying  Fred  Meyer's  petition  for  rehearing,  ithe  briefs  filed  in 
the  court  of  appeals,  and  the  Commission's  opinion  in  Claim!  Incorporated. 

By  the  Commission.  Commissioner  Elm.nn  docs  not  concur  in  this  request. 

Paul  Rand  Dixon. 

CJiairma)}. 


CALLAWAY  MILLS  CO. 


25.  Callairinj  Mills  Co.  and  Cahin  Craff.s,  Inc.  v.  F.T.C.,  3(52  F.2(l  435 

(5th  Cir.  196(j) 

(a)    Court  Action:  Order  vacated. 
(&)    Commission  Action: 

1.  Ou  August  11,  1960  directed  that  Solicitor  General  be  reque.sted  to  file 
petition  for  certiorari,  ^'otc:  4-0.  Commis.sioner  Elman  not  participating. 

2.  On  October  25,  lUOG,  after  receiving  letter  from  Solicitor  General  that 
he  would  not  tile  petition  for  certiorari,  approved  letter  to  Solicitor  General 
stating  that  Commission  adhered  to  views  in  letter  of  August  11.  liKUj  and 
did  not  desire  a  conference.  Vote:  4—0.  Commissioner  Elman  not  participating. 


September  7,  1966. 

(176)  Calhnraji  Mills  Coiiiixiinj.  ct  al.  v.  Federal  Trade  Comv.iission.  5th  Cir.. 
No.  21,499  (Docket  7634— Callaway  Mills  Company,  et  al.)  Cabin  Crafts, 
Incorporated  v.  Federal  Trade  Commission,  .5th  Cir.,  No.  21,.500  (Docket 
7639 — Cabin  Crafts.  Incorporated ) 

^Memorandum  of  August  4,  1966.  from  Acting  General  Counsel  Truly  with 
reference  to  the  judgments  and  consolidated  opinion  of  June  13.  1966,  of  the 
Fnited  States  Coi;rt  of  Appeals  for  the  Fifth  Circuit  vacating  the  Commission's 
orders  in  Dockets  7634  and  7639. 

For  the  reasons  recited,  Mr.  Truly  recommended  that  the  Solicitor  General 
be  requested  to  file  petition  for  writ  of  certiorari  limited  to  the  indicated  ques- 
tion ;  and,  in  accordance  with  his  recommendation,  transmitted  draft  of  letter 
to  the  Solicitor  General. 

In  his  special-matter  circulation  of  August  10,  1966,  Mr.  Dixon  concurred  in 
Mr.  Truly's  recommendation,  but  recommended  that  the  submitted  redraft  of 
letter  to  the  Solicitor  General  be  forwarded  instead  of  the  draft  submitted  bv 
Mr.  Truly. 

On  August  11.  1966,  Mr.  Dixon,  Mr.  Maclutyre  (by  direction  to  Mr.  Dixon's 
office),  ilr.  Reilly.  and  Miss  Jones  (a)  directed  that  the  Solicitor  (ieneral  be 
requested  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  limited  to  the 
indicated  questicm  ;  and  (b)  approved  the  letter  to  the  Solicitor  General  making 
such  reipiest  and  transmitting  pertinent  material,  as  submitted  by  Mr.  Dixon, 
and  ordered  the  letter  forwarded  after  signature  by  the  Chairman. 

Mr.  Elman  did  not  participate  in  the  foregoing  action. 


October  25,  1966. 

(1)    Callaicay  Mills  Compnmj.  et  al.  v.  Federal  Trade  Commission,  5th  Cir.,  No. 
21,499   (Docket  7634 — Callaway  Mills  Comiiany,  et  al.) 

Draft  of  letter,  prepared  by  the  Office  of  the  General  Cf)iinsel.  addressed  to 
Hon.  Thurgood  Marshall.  The  Solicitor  General,  Department  of  Justice,  in  re- 
si'<m.se  to  his  letter  of  October  19,  1966,  stating  that  Mr.  Marshall  has  concluded 
not  to  file  a  petition  for  a  writ  of  certiorari  in  the  above  matter. 

-Mr.  Dixon  presented  the  letter  for  consideration  by  the  Commission. 

After  consideration,  on  moti(m  of  Mr.  Dixon,  the  letter  in  reply  to  Mr.  Mar- 
shall was  approved  and  ordered  forwarded  after  signature  by  the  Chairman. 

The  letter  included  advice  that  the  Comndssion  continues  to  believe  that  itt 
api)lication  of  the  law  to  the  facts  ()f  this  case  accords  with  the  Supreme  Court'i 
decision  in  Stalay  and  the  other  cases  cited  in  the  Commission's  letter  of  Aug 
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list  11,  19t>6,  and  that  the  Commission  believes  that  its  views,  which  it  still  holds, 
were  adequately  presented  in  that  letter,  and  for  that  reason  the  Commission 
does  not  request  a  conference. 

Mr.  Elman  did  not  participate  in  the  foregoing  action. 


August  11,  19G0. 

Re  Callaicay  Mills  Company,  et  al.  v.  Federal  Trade  Commission,  5th  Cir.  No. 
21,499— FTC  Docket  7634;  Cabin  Crafts,  Inforporulcd  v.  FederalTradc  Com- 
mission, 5th  Cir.  No.  21,o0(>— FTC  Docket  7639 

Hon.  Thurgood  Marshall, 
The  Solicitor  General, 
Department  of  Justice, 
Washinffton,  D.C. 

Dear  Mr.  Solicitor  General  :  On  June  13,  1966.  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  rendered  its  judgments  and  its  con.solidated  opinion 
vacating  the  Commission's  order  to  cease  and  desist  in  the  above  cases.  For  the 
reasons  stated  below  the  Conuiiission  requests  that  a  petition  for  certiorari  be 
tiled  in  the  Supreme  Court. 

In  1959  the  Commission  issued  complaints  under  Section  2(a)  of  the  Clayton 
Act  against  12  major  carpet  manufacturers,  including  Callaway  and  Cabin  Crafts. 
On  September  8,  1961,  the  Commission  issued  an  order  to  cease  and  desist  nego- 
tiated by  consent  against  James  Lees  and  Sons  Company,  .59  F.T.C.  418.  Eight 
of  the  remaining  eleven  cases  were  settled  by  the  negotiation  of  identical  consent 
ordei's  to  cease  and  desist,  adopted  and  approved  by  the  Commission  on  Febru- 
ary 10.  1964  (see  29  Fed.  Reg.  3358  (March  13,  l[Hi4 )  ).  In  addition  to  the  instant 
cases,  formal  adjudicative  hearings  were  had  in  Philadelphia  Carpet  Co.,  Docket 
7635,  wherein  that  respondent  offered  a  "'cost  justilication"  defense.  The  Com- 
mis.sion's  rejection  of  this  defense  was  affirmed  by  the  Third  Circuit.  Philadelphia 
Carpet  Co.  v.  Federal  Trade  Commission,  342  F.2d  994  (1965). 

On  April  2.  1964,  the  Commission  issued  its  superseding  orders  postiwning  the 
time  within  which  the  nine  respondents  who  negotiated  ctmsent  orders  shall  tile 
reports  of  compliance  until  after  the  latest  date  of  any  final  judicial  determina- 
tion in  the  Philadelphia  Carpet  Co.,  Callairay  Mills  or  Cabin  Crafts  cases.  On 
May  14,  1965,  the  Commission  issued  a  similar  superseding  order  in  the  Phila- 
delphia Carpet  Co.  case  pending  final  judicial  determination  in  the  instant  cases. 

All  of  the  above  companies  are  manufacturers  of  textile  products  including 
carpeting,  and  they  sell  and  distribute  canjet  products  nationwide  (Slip  Opinion, 
pp.  2,  8).  Carpet  products  are  designed  to  sell  at  retail  at  particular  price  points, 
and  manufacturers  usually  will  produce  more  than  one  carpet  product  to  sell 
at  any  one  price  point.  These  price  ix)ints  range  from  J|!2.95  to  $49.95  per  square 
yard  in  progressive  increments  of  $1.00  per  square  yard.  At  each  price  point  there 
are  many  different  styles  of  carpeting  from  which  a  customer  may  choose  ( Slip 
Opinion,  p.  14). 

Each  manufacturer  establishes  a  list  price  for  each  carpet  product,  which  is  the 
base  price  or  billing  price  at  which  the  carpeting  is  sold  to  the  retailer.  These 
list  prices  for  carpeting  to  be  resold  by  retailers  at  any  one  price  point  vary 
widely,  and  one  manufacturer  may  offer  several  carpet  products  at  different  list 
prices  for  resale  at  a  single  price  point   (see  Callaway  Record,  pp.  27-40). 

Callaway  and  Cabin  Crafts  entered  the  carpet  market  in  1950,  introducing 
a  revolutionary  and  relatively  inexi>ensive  tufting  process  instead  of  the  more 
expensive  weaving  process  used  up  to  that  time  by  the  other  so-called  ''old  line" 
carpet  manufacturers  (Slip  Opinion,  p.  2).  After  1950,  the  "old  line"  carpet  manu- 
facturers also  began  producing  tufted  carpeting  in  addition  to  woven  cari>eting. 
Before  1950  and  up  until  the  present  time,  the  established  or  "old  line"  carpeting 
manufacturers  offered  cumulative  annual  retroactive  volume  discounts  to  their 
purchasers.  These  discounts  ranged  from  1  to  5  percent  depending  on  the  annual 
volumes,  although  the  purchase  volume  required  by  the  manufacturers  for  a 
given  discount  varied  (Slip  Opinion,  p.  3).  After  these  cai*pet  manufacturers  also 
began  producing  tufted  cari>eting  in  addition  to  woven  carpeting  in  19.j0,  they  in- 
cluded purchases  of  tufted  carpeting  in  the  volumes  qualifying  for  the  various 
discounts.  In  19.55  and  1!)56,  respectively,  Callaway  and  Cabin  Crafts  also 
adopted  cumulative  annual  retroactive  discount  schedules  (Slip  Opinion,  pp.  4, 
8).  Thus,  the  actual  net  price  per  unit  paid  by  the  retailer  to  each  carpet  manu- 
facturer is  the  list  price  less  any  discount  received  by  the  retailer  from  the 
manufacturer  at  the  end  of  the  year  based  on  the  retailer's  annual  purchases 
(Slip  Opinion,  p.  7). 
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In  all  of  the  above  cases,  the  Commission  challenged  the  price  discriminations 
between  competing  retailers  resulting  from  these  discounts.  Both  Callaway  and 
Cabin  Crafts  stipulated  that  such  discriminations  had  the  probable  effect  upon 
customer  competition  proscribed  by  Section  2(a),  but  defended  the  discrim- 
inations on  the  ground  that  the  lower  prices  w-ere  made  in  good  faith  to  meet  the 
equally  low  prices  of  a  competitor,  as  prov^ided  in  Section  2(b)  of  the  Act. 

The  examiner  held  that  both  Callaway  and  Cabin  Crafts  had  establi.^hed  the 
Section  2(b)  defense.  The  Commission,  with  Commissioner  Elman  dissenting, 
reversed  the  examiner  and,  substituting  its  findings  and  conclusions  for  those  of 
the  examiner,  held  that  neither  respondent  had  satisfied  the  burden  of  estab- 
lishing that  the  discriminations  were  good  faith  efforts  to  meet  the  equally  low 
prices  of  competitors.  In  so  doing,  the  Commission  in  its  Callaway  opinion  (in- 
corporated by  reference  into  its  Cabin  Crafts  decision)  stated  (Callaway  Record, 

p.  310): 

"The  record  here  clearly  shows  that  respondents'  prices  are  not  responsive 
to  individual  competitive  situations  but  are  set  to  be  generally  attractive  to 
large  volume  customers.  This  is  not  a  situation  where  departures  from  an 
otherwise  lawful  pricing  formula  are  intermittently  made  to  retain  a  cus- 
tomer being  enticed  by  a  comi>etitor's  lawful  low  price  or  to  obtain  a  new 
customer  by  matching  the  price  of  the   customer's  former  supplier.  As  a 
matter  of  fact,  the  net  price  to  be  paid  on  any  one  purchase  is  not  even 
deterined  until  a  purchaser's  year  end  volume  is  determined.  Re.spondents 
are  not  offering  prices  to  buyers  and  prospective  buyers  but  a  formula  per- 
mitting them  to  set  their  own  prices,  and  such  a  procedure  does  not  fulfill 
the  re<iuireuients  of  Section  2(b).'" 
The  Commission  further  held  that  there  was  insufficient  evidence  upon  which 
to  base  a  finding  that  the  products  of  Callaway's  and  Cabin  Crafts'  competitors 
generated  saleability  substantially  equal  to  their  own  products  to  which  the 
adopted  discount  schedules  were  applied  and  that  without  such  information,  proof 
that  their  discounts  met  their  competitors'  discounts  was  meaningless.  Thus,  the 
Commission  concluded  that  it  was  impossible  to  determine  whether  these  sellers 
had  reason  to  believe  that  their  lower  discriminatory  prices  met  the  equally 
low  prices  of  competitors  applicable  to  competitive  products  within  the  meaning 
of  Section  2(b).  The  Commission  also  held  that  Callaway,  by  granting  vt)lume 
discounts  on  lower  purchase  volumes  than  required  by  its  competitors  for  simi- 
lar discounts,  had  in  effect  undercut  its  competitors'  prices,  and  that  it  was  im- 
possible to  determine  whether  Cabin  Crafts'  net  prices  met  or  undercut  its  com- 
petitors' prices  because  Cabin  Crafts  had  not  adduced  its  list  prices  or  the  list 
prices  of  its  competitors. 

In  reversing  the  Commission,  the  court  of  appeals  held  that  there  is  nothing 
wrong  per  se  with  adopting  a  volume  discount  schedule  in  response  to  similar 
schedules  of  competitors  and  that  the  volume  discount  schedules  adopted  by 
Callaway  and  Cabin  Crafts  were  ".  .  .  thoughtfully  tailored  by  both  petitioners 
to  meet  their  individual  problems  in  the  market"  (Slip  Opinion,  p.  16).  As  a  re- 
sult of  its  complete  failure  to  understand  the  Commission's  conclusion  that  there 
was  insufficient  evidence  upon  w^hich  to  decide  whether  the  petitioners'  products 
which  were  subject  to  the  adopted  discount  schedules  were  or  were  not  superior 
in  grade  and  quality  and  whether,  therefore,  of  more  appealing  "saleability" 
than  the  products  of  their  competitoi-s  or  not,  the  court  stated  (Slip  Opinion, 
p.  13)  : 

"Moreover,  the  Commission  completely  ignored  abundant  unrebutted  testi- 
mony in  both  cases  which  clearly  demonstrated  or  would  support  the  infer- 
ence that  petitioners'  products  at  the  various  price  levels  pos.sessed  qualities 
of  'saleability'  comparable  to  that  of  its  competitors'  products." 
The  court  also  reversed  the  Commission's  finding  that  Callaway  undercut  the 
prices  of  competitors   and  held   that  the  evidence  showed  that  the  effect  of 
Callaway's  adoption  of  lower  volume  levels  for  similar  discounts  was  to  meet 
rather  tiian  undercut  competition  (Slip  Opinion,  p.  17).  Finally,  the  court  held 
that  Cabin  Crafts  was  not  required  to  introduce  in  evidence  its  list  prices  and 
those  of  competitor  to  ".  .  .  .show  facts  which  would  lead  a  'reasonable  and 
prudent  person'  to  believe  that  the  gTanting  of  lower  prices  would  in  fact  meet 
the  equally  low  price  of  a  competitor"  (  Slip  Opinion,  p.  18). 

The  Commission  believes  that  certiorari  is  warranted  on  the  question  of 
whether  a  seller  who  adopts  a  discriminatory  volume  discount  schedule  in 
response  to  similar  volume  discount  .schedules  of  competitors  is,  as  a  matter  of 
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law,  responding  to  >sucli  tompetitor.s"  prices  within  the  meaning  of  Section  2(h). 
The  other  cpiestions  resolved  by  the  court,  as  to  which  we  do  not  request 
certiorari,  are  essentially  factual  in  nature.  Although  the  court  of  appeals'  sub- 
stitution of  its  judgment  for  that  of  the  Commission  on  these  questions  is 
patently  unwarranted,  e.specially  on  the  question  of  whether  the  products  of 
l>etitioners'  competitors  generated  saleability  substantially  equal  to  the  prod- 
ucts of  petitioners,  the  resolution  in  the  Commission's  favor  of  the  legal  question 
presented  would  dispose  of  the  Section  2(b)  defenses  and  justify  aflSrmance  of 
the  Connuission's  orders. 

In  reversing  the  Commission's  conclusion  with  respect  to  the  issue  in  question, 
the  court  of  appeals  held  that  Callaway  and  Cabin  Crafts  had  no  "workable 
alternative"  other  than  to  adopt  a  cumulative  annual  retroactive  volume  discoimt 
schedule,  and.  since  the  statute  does  not  place  an  impossible  burden  ujion  sellers, 
their  use  of  :\  volume  discount  schedule  as  a  response  to  their  competitors'  volume 
discount  schedules  was  a  "mature  and  reasoned  approach  to  a  very  real  and 
difficult  competitive  problem."  Stating  that  it  "found  no  authority  which  holds 
that  in  all  circumstances  the  allowance  of  volume  discounts  according  to  a  plan 
or  'system'  as  distinguished  from  'individual  competitive'  respon.ses  is  con- 
demned per  se,"  and  distinguishing  the  authorities  relied  upon  by  the  Com- 
mission as  involving  "basing  point"  .systems  of  pricing,  the  court  held  that 
Callaway  and  Cabin  Crafts  had  carried  their  burden  of  showing  "good  faith" 
(Slip  Opinion,  pp.  14-16). 

The  Commission  believes  that  the  qeu.stiou  of  the  availability  of  the  Section 
2(b)  defense  in  the  situation  where  a  seller  adopts  a  volume  discount  schedule 
as  a  response  to  competitors'  similar  schedules,  instead  of  making  a  good  faitli 
effort  to  meet  the  lower  prices  of  competitors  on  an  individual  basis,  is  controlled 
by  the  Supreme  Court's  decisions  in  Federal  Trade  Commission  v.  A.  E.  Staley 
Mfff.  Co..  324  U.S.  746  (1945),  and  Federal  Trade  Commission  v.  Cement  Iiisti- 
fnie,  333  U.S.  683  (1948).  In  Staley,  the  Court,  speaking  through  the  Chief 
Justice,  said  (324  U.S.  at  753)  : 

".  .  .  Thus,  it  is  the  contention  that  a  seller  may  justify  a  basing  point 
delivered  price  system,  which  is  otherwise  outlawed  by  Sec.  2.  because  other 
comiK^itors  are  in  part  violating  the  law  by  maintaining  a  like  .system.  If 
respondents"  argument  is  sound  it  would  seem  to  follow  that  even  if  the 
competitor's  pricing  system  were  'wholly  in  violation  of  Section  2  of  the 
Clayton  Act,  respondents  could  adopt  and  follow  it  with  impunity. 

This  startling  conclusion  is  admissible  only  upon  'the  assumption  that  the 
statute  permits  a  seller  to  maintain  an  otherwise  unlawful  system  of  dis- 
crimimitory  prices,  merely  because  he  had  adojvted  in  its  entirety,  as  a  means 
of  securing  the  benefits  of  a  like  unlawful  system  maintained  by  his  com- 
petitors. But  sec.  2(b)  does  not  concern  itself  with  pricing  systems  or  even 
with  all  the  seller's  discriminatory  prices  to  buyers.  It  speaks  only  of  the 
seller's  "lower"   price  and  of  that  only  to  the  extent  that  it  is  made   "in 
good  faith  to  meet  the  equally  low  price  of  a  competitor."  The  Act  thus 
places  empha.sis  on  individual  competitive  situations,  rather  than  upon  a 
general  system  of  competition.  ..." 
The  Commission  interprets  these  cases  as  limiting  the  Section  2(b)   defense 
to  "individ\ial  comi)etitive  situations,"  and  as  not  permitting  that  defen.se  as  pro- 
tection i!i  ciises  where,  as  liere.  a  cumulative  volume  discount  schedule  is  adopted 
to  meet  a  competitor's  similar  schedule.  The  Commission  further  believes  that 
this  interpretation  is  in  accord  with  both  the  majority  and  minority  opinions  i\\ 
Federal  Trade  Commission  v.  Standard  Oil  Co..  355  U.S.  396  (1958).  In  that  case 
the   Court  accepted  without  question   the  princiiile  that  the  defen.se  is  limite'd 
to  individual  competitive  situations  and  that  a  discrimination  pursuant  to  a  price 
.system   would  preclude   a  finding  of  good  faith.   The  Court   did   not   linnt   the 
definition  of  "system"  to  a  "ba.sing-point"  pricing  system,  as  had  the  Court  of 
Aiiieals  for  the  Seventh  Circuit   (see  Standard  Oil  Co.  v.  Federal  Trade  Coiii- 
mixsion.   2.33    F.2d   649.   6.53    (1956)).    but   instead    sustained   the   lower   couit's 
decision   on    the   ground    that   "Standard's   prices   to   these   four   'jobbers'   were 
reduced  as  a  responvse  to  individual  competitive  situations  rather  than  pursuant 
to  a  pricing  syst^^m." 

Several  decisions  of  courts  of  appeals  also  support  the  Commission's  interpre- 
tation and  ap))lication  of  Section  2(b)  in  the  instant  ca.ses.  See  Standard  Motor 
Products  v.  Federal  Trade  Commis.sion.  265  F.2d  ()74.  677  (2d  Cir.  19.59),  eert. 
denied,  361  U.S.  826:  Exquisite  Form  Brassiere,  Jne.  v.  Federal  Trade  Conimi.^- 
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sion,  360  F.2cl  4!>2  (D.C.  Cir.  190")).  cert,  denied,  3S4  U.S.  950  (1966).  See  also 
For.ster  Mfg.  Co.  v.  Federal  Trade  CoiitniLs-.sion,  335  F.2d  47,  56  (1st  Cir.  1964), 
rcrt.  denied,  380  U.S.  906  (1965),  affirmed  after  remand  to  Commission,  Forstcr 
iJfr/.  Co.  V.  Federal  Trade  Commission,  —  F.2(l  —  (1st  Cir.,  decided  May  24, 
1966). 

The  Coniniission  believes  that  the  present  eases  are  an  appropriate  vehicle 
for  presenting  to  the  Supreme  Court  for  authoritative  resolution  the  question 
of  whether  the  adoption  of  a  volume  discount  schedule  to  meet  a  competitor's 
similar  discount  schedule  is  outside  the  [trotectiou  of  Section  2(b).  First,  with 
re^pect  to  this  issue,  there  is  no  factual  dispute.  The  method  of  pricing  em- 
ployed in  the  carpet  industry  is  substantially  uniform:  there  is  no  doubt  that 
cuniuliitive  annual  retroactive  volume  discounts  were  adopted  by  Callaway  and 
Catiin  Crafts  as  a  response  to  the  comi)etition  of  competitors  who  liad  used  and 
cojitinued  to  use  similar  di.scount  schedules. 

Secondly,  the  court's  jiistitication  of  Callaway's  and  Cabin  Crafts'  use  of  dis- 
criminatory volume  discount  scliedules  on  the  theory  that  there  was  no  rea- 
.-ona'ole  alternative  is  incorrect.  The  Commission  interjirets  the  previously  cited 
Supreme  Court  cases  as  requirin.i;-  sellers  who  wish  to  claim  the  shelter  of  the 
Section  2(b)  defense  as  a  minimum  to  establish  nondiscriminatory  prices  not 
violative  of  Section  2(a)  of  the  Act  and  then  to  deviate  from  such  prices  when 
necessary  for  a  good  faith  effort  to  meet  a  competitior's  prices.  The  nondiscrim- 
inatoi'y  prices  may  be  part  of  a  iiricing  schedule  if  the  seller  so  desires,  but  the 
.■schedule  in  operation  must  not  l)e  inherently  discriminatory.  The  fact  tiiat  such 
an  alternative  may  be  difficult  in  application  does  not,  according  to  the  Commis- 
sion's interpretation,  justify  the  adoption  of  a  discriminatory  volume  discount 
schedule  which  is  applicable  to  all  sales.  If  the  seller  cannot  establish  such  non- 
discriminatory prices,  either  pursuant  to  a  pricing  schedule  or  otherwise,  and 
then  deviate  from  these  pricse  in  individual  situations  when  necessary,  other 
possibilities  siiould  be  considered.  Such  possibilities  would  include  the  initiation 
of  a  private  treble  damage  action  against  the  competitor  and  the  filing  of  a  com- 
plaint with  the  Commission.  As  the  Supreme  Court  noted  in  Federal  Trade  Com- 
mission V.  A.  E.  t<ioUii  ilfth  Co.,  supra  (324  T7.S.  at  754,  n.  3)  : 

"The  Chsiirmaii  of  the  House  ('(»nt<'rees.  in  presenting  the  ('(inference 
Report,  emphasized  with  illustrations,  that  'this  procedural  provision  can- 
not be  construed  as  a  carte  blanche  exemption  to  violate  the  bill  so  long  as 
a  competitor  can  be  shown  to  have  violated  it  first,  nor  so  long  a  sthat  com- 
petition cannot  be  met  without  the  use  of  oppressive  discriminations  in 
violations  of  the  obvious  intent  of  the  bill.'  "  See  SO  Cong.  Rec.  941S. 

Tiiirdly.  the  rationale  of  the  "ourt's  opinimi  repre-ents  the  position  of  those 
antitrust  commentators  who  cluTllenge  the  Commission'-;  limitation  of  Section 
2(b)  to  individual  competitive  situation^,  a  position  which  should  be  resolved 
by  the  Supreme  Court  as  i-ooii  as  practicable.  See.  c.r/..  Rowe,  Price  Discrimi- 
nation J'nd(  r  the  Fohlnson-Patmun  Act,  234-238  (19(>2). 

Finally,  and  perhaps  nio.bt  important,  it  is  undisputed  that  the  volume  dis- 
counts challenged  in  these  cases  are  granted  in  response  to  the  demand  of  the 
large  buyers  (Slip  Opinion,  pp.  4,  6.  9).  This  is  a  classic  example  of  tlie  appli- 
cation of  economic  leverage  by  large  buyers  to  obtain  price  concessions  that  Con- 
gress specifically  intended  to  regulate  and  curb  by  means  of  the  Robinson-I»atman 
A-Ct  amenfliiients  to  the  Clayton  Act.  See  J'cdf  ral  Trade  Commission  v.  .Morton 
^alt  Co..  33 i  T'.S.  37.  42-43  (1948)  ;  Federal  Trade  Commis.<ion  v.  ^un  Oil  Co., 
371  U.S.  55  (1965).  Jloreover,  in  Sim  dl.  the  Supreme  Court  made  it  abundantly 
clear  that  Section  2(b)  was  to  be  narrowly  interpreted,  and  the  Court  rejected 
the  Fifth  Circuit's  philosopliy  (again  resurrected  in  these  cases)  thai  realities 
of  competitive  condirions  prevailing  in  ])articular  industries  affect  the  interpreta- 
tion and  application  of  the  statute. 

The  Commission  is  not  unmindful  of  the  fact  that  Callaway  and  Cabin  Crafts 
are  the  smaller  of  the  large  manufacturers  of  carpeting,  ranking  iierhaps 
eleventh  and  twelfth  i)i  an  industry  comjjrising  from  .50  to  60  manufacturers. 
And  the  Conunission  has  not  overlooked  the  fact  that  it  has  issued  cease-and- 
desist  orders  against  ten  of  these  larger  manufacturers,  compliance  with  which 
will  be  required  at  the  conclusion  of  judicial  proceedings  in  the  instant  cases,  or 
that  it  can  be  anticipated  that  upon  cessation  of  quantity  discounts  by  those 
ten  manufacturers,  Callaway  and  Cabin  Crafts  will,  as  they  represented  to  the 
court  of  appeals  and  subsecpiently  to  the  Commission,  cease  granting  such  dis- 
counts themselves.  Nevertheless,  unless  the  orders  against  them  are  reinstated 
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by  the  Supreme  Court,  there  will  be  no  comimlsion  on  Callaway  or  Cabin 
Crafts  to  discontinue  their  price  discriminations.  Moreover,  quantity  discounts 
are  employed  extensively  in  many  industries.  The  decision  of  the  Fifth  Circuit 
may  seriously  hinder  future  administration  of  Section  2(a),  especially  in  view  of 
the  fact  that  respondents  against  whom  cease-and-desist  orders  are  i-^sucd  liave 
the  choice  of  circuits  in  which  to  file  their  petitions  for  review  and  probably, 
if  the  deci-sion  stands,  will  take  their  appeals  to  the  Fifth  Circuit. 

Enclosed  are  copies  of  the  opinion  and  judgments  of  the  court  of  appeals, 
the  printed  records,  the  briefs  filed  in  the  court  of  appeaLs,  and  the  letters  from 
counsel  for  Callaway  and  Cabin  Crafts  dated  July  2.")  and  August  2,  1966. 

By  the  Commission,  Commissioner  Elman  not  participating. 

Paul  Rand  Dixon, 

Chairman. 


DAYCO  CORP. 


20.  Dayco  Corp.  v.  F.T.C..  362  F.2d  180   (6th  Cir.  1966) 

{(i)    Court   Action:   2(a)    aspect   of   ordrr   vacated    and   cause    remanded   to 
Coiiiuiission. 

(&)    Commission  Action: 

1.  On  September  7,  1966  directed  that  certiorari  not  be  sought.  Vote:  .j-0. 

2.  On  October  12,  1966  price  discrimination  charge  against  Dayco  was  dis- 
missed. Vote:  4-1,  Commissioner  Maclntyre  not  concurring  for  the  minute 
record  only. 

8.  On  October  26,  1966  Commission  entered  its  modified  order  to  cease  and 
desist.  Vote:  ~^-0. 


September  7,  1966. 

(92)    Dai/co    Corporation   v.   Federal   Trade   Commission,   6th   Cir.    No.    16.215 
(Docket  7604 — Dayco  Corporation)    Circulated  by  Mr.  Dixon 

Ausjust  18.  196(:J — The  Commi-ssion  (a)  directed  that  certiorari  not  be  sought 
lieivin,  and  (b)  agreed  that  the  matter  would  be  returned  to  Mr.  Dixon  for 
further  consideration  of,  and  recommendation  to  the  Commission  as  to,  the 
future  course  of  the  proceeding  in  light  of  (i)  the  opinion  and  judgment  of 
Juup  17,  1906.  of  the  T'nited  States  Court  of  Appeals  affirming  the  Section  5  part 
of  the  order  in  Docket  7604  and  vacating  the  Section  2(a)  part,  and  (ii)  the 
"amended  judmnent"  entered  on  July  5.  1966,  by  the  Court,  adding  a  provision 
requested  by  Commission  counsel  that  provided  for  remand  to  the  Commission 
"for  further  proceedings  consistent"  with  the  Court's  opinion. 


October  12,  1966 

(1)  Dayco  Corporation  v.  Federal  Trade  Commission.  6th  Cir.,  No.  16,215 
(Docket  7604 — Dayco  Corporation) 

Agenda-matter  circulation  of  September  30,  1966,  by  Mr.  Dixon  with  which 
he  submitted,  pursuant  to  the  agreement  at  the  meeting  of  August  18,  1966,  a 
memorandum  dated  September  30, 1966. 

Mr.  Dixon  recommended,  for  the  reasons  given,  that  the  price  discrimination 
charge  against  Dayco  be  dismissed:  and  stated  that  the  Division  of  Appeals, 
Office  of  the  General  Counsel,  should  be  requested  to  prepare  a  modified  order 
consistent  with  the  court's  opinion  and  dismissing  the  price  discrimination 
charges  in  the  complaint  in  Docket  7604. 

After  consideration,  on  motion  of  I\Ir.  Dixon,  the  price  discrimination  charge 
against  Dayco  was  dismissed. 

The  Division  of  Appeals,  Office  of  the  General  Counsel,  was  instructed  to 
l)repare  and  submit  to  the  Commission  for  approval  a  draft  of  modified  order 
consistent  with  the  court's  opinion  and  dismissing  the  price  discrimination 
charges  in  the  complaint  in  Docket  7604. 

IMr.  Elman  was  recorded  as  in  favor  of  the  foregoing  action,  and  Mr.  Mac- 
lntyre, for  the  minute  record  only,  did  not  concur. 
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OcTOBEE  26,  1966. 


(1)  Dayco  Corporation  v.  Federal  Trade  Commission,  6th  Cir.,  No.  16,215 

(Docket  7604 — Dayco  Corporation) 

Draft  of  modified  order  to  cease  and  desist  in  Doclcet  7604,  as  submitted  by 
the  General  Counsel  witli  memorandum  of  October  14.  1966,  pursuant  to  the 
action  of  October  12,  1966. 

With  his  adjudicative-matter  circulation  of  October  21,  1966,  Mr.  Dixon 
submitted  memorandum  of  tlie  same  date  in  whicli  lie  advised  that  he  had 
altei-ed  the  order  submitted  by  the  General  Counsel  in  several  minor  respects, 
and  recommended  that  the  revised  order  be  adopted  in  lieu  of  the  draft  sub- 
mitted by  the  staff. 

After  consideration,  the  Commission  entered  its  modified  order  to  cease  and 
desist  in  Docket  7604,  and  referred  its  modified  order,  as  submitted  by  Mr.  Dixon, 
to  the  Secretary  for  issuance  and  service  upon  the  parties. 


STANDARD  MOTOR  PRODUCTS,  INC. 


27.  F.T.C.  V.  Standard  Motor  Products,  Inc.,  371  F.2cl  613  (2nd  Cir.  1967) 

{a)  Court  Action:  Petition  for  enforcement  of  order  denied. 
(&)  Commission  Actioti: 

1.  On  Mareli  22,  1967  directed  tliat  Solicitor  General  be  reque.sted  to  file 
a  petition  for  certiorari.  Vote:  3-2,  Commissioners  Reilly  and  Elman  not 
concurring. 

2.  On  June  28,  1967  ordered  that  no  further  enforcement  action  he  taken 
at  this  time  and  that  the  investigational  hearing  be  terminated.  T'o^e.-  3-1, 
Commissioner  Dixon  voting  in  the  negative,  Mr.  Maclntyre  not  participating. 


March  22,  1967. 

(6)   Federal  Trade  Commissi07i  v.  Standard  Motor  Products,  Inc.,  2d  Cir..  No. 
30,32.".  (Docket  5721— Standard  Motor  Products,  Inc.) 

Memorandum  of  March  7,  1967,  from  the  Assistant  General  Counsel  for  Appeals. 
Mr.  James  B.  Truly,  approved  by  the  General  Counsel,  advising  that  the  Court 
of  Appeals  for  the  Second  Circuit,  in  its  opinion  of  January  9,  1967,  held  that 
it  had  jurisdiction  to  enforce  the  Commission's  pre-1959  Section  2(a)  order  in 
Docket  5721,  and  denied  the  Commission's  petition  for  enforcement  because  it 
did  not  accept  the  grounds  on  which  the  Commission  rejected  Standard's  cost- 
justification  defense.  For  the  reasons  recited.  Assistant  General  Counsel  Truly 
expressed  the  opinion  that  the  Commission  should  make  an  effort  to  obtain 
certiorari  of  the  above  decision. 

In  his  special-matter  "Walk-Around"  circulation  of  March  9,  1967,  Mr.  Dixon 
concurred  in  the  staff's  recommendation. 

On  March  13,  1967,  Messrs.  Dixon  and  Maclntyre,  and  Miss  Jones  directed 
that  the  Solicitor  General  be  requested  to  file  a  petition  for  certiorari  of  the 
above  decision  in  the  Supreme  Court ;  and  approved  and  ordered  hand-carried 
after  signature  by  the  Chairman  a  letter  to  Hon.  Thurgood  Marshall,  The  Solici- 
tor General,  Department  of  Justice,  as  submitted  by  Mr.  Truly,  making  such 
request. 

Messrs.  Elman  and  Reilly  did  not  concur  in  the  foregoing  action,  and  it  was 
directed  that  they  be  so  shown  on  the  letter. 


June  28,  1967. 

(10)  Federal  Trade  Commission  v.  Standard  Motor  Products,  Inc.,  2d  Cir.,  No. 
30.325  (Doc-ket  5721 — Standard  Motor  Products,  Inc.) 

:\Iemoranduni  of  June  21,  1967.  from  the  Bureau  of  Restraint  of  Trade  re- 
porting pursuant  to  the  action  of  :March  13.  1967.  and  recommending,  since  the 
Solicitor  General  has  advi.sed  the  Commission  of  his  decision  not  to  file  a  i)eti- 
tion  for  a  writ  of  certiorari  of  the  January  9,  1967  decision  of  the  Court  of  Ap- 
peals for  the  Second  Circuit  in  the  above  matter,  that  Docket  5721  be  remanded 
to  the  hearing  examiner  for  reopening  of  the  investigational  compliance  hearing 
therein,  for  reception  of  evidence  and  for  further  proceedings  consistent  with 
the  opinion  and  judgment  of  the  above  c-ourt. 

In  his  agenda-matter  circulation  of  June  23,  1967,  Mr.  Dixon  recommended, 
for  the  reasons  recited,  that  this  matter  be  remanded  to  the  hearing  examiner 
for  such  further  proceedings  as  may  be  appropriate  consistent  with  the  Court '« 
opinion  and  judgment. 
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Messrs.  Joseph  E.  Slieehy,  Joseph  J.  Gercke,  Bartley  T.  Garvey,  Richard  B. 
]\Iathias,  Francis  C.  Mayer  and  John  M.  Siemien  of  the  Bureau  of  Restraint  of 
Trade  were  called  in,  consulted  with  regard  to  this  matter,  and  thereafter 
excused. 

After  discussion,  Mr.  Dixon  moved  that  Docket  5721  be  remanded  to  the  liear- 
ing  examiner  for  such  further  proceedings  as  may  be  appropriate  consistent 
with  the  Court's  opinion  and  judgment. 

As  a  substitute  motion.  Mr.  Reilly  moved  that  no  further  enforcement  action 
be  taken  in  this  matter  at  this  time  and  that  the  investigational  hearing  be  ter- 
minated. 

As  to  Mr.  Reilly's  motion,  Messrs,  Blman  and  Reilly  and  ]Miss  Jones  voted  in 
the  affirmative,  and  Mr.  Dixon  voted  in  the  negative. 

The  motion  was  carried,  and  it  was  so  ordered. 

Mr.  Maclntyre  did  not  participate  in  the  foregoing  action. 


March  13, 19G7. 

Re  Federal  Trade  Commission  v.   Standard  Motor  Products,  Inc.,  2d  Cir.   Xo. 
30,325— FTC  Docket  5721 

Hon.  Thurmond  Marshall, 
The  Bolicitor  General, 
Department  of  Justice, 
Washington,  B.C. 

Dear  Mr.  Solicitor  General  :  On  January  0,  1967.  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  issued  its  opinion  and  judgment  denying  the  Com- 
mission's petition  to  enforce  a  pre-1959  Clayton  Act  order  directing  Standard 
Motor  Products,  Inc.,  to  cease  and  desist  from  charging  different  net  prices  to 
purchasers  who  compete  in  the  resale  of  its  products.  The  court  refused  to  ac- 
cept the  Commission's  rejection  of  Standard's  cost  justification  defense ;  it  did 
not,  however,  resolve  the  vital  question  presented,  i.e.,  whether  Standard  has 
made  out  such  a  defense. 

We  believe  that  the  court's  decision  is  erroneous  in. several  resi)ects  and 
presents  siibstantial  obstacles  to  the  Commission's  enforcement  of  Section  2(a) 
of  the  Robinson-Potman  Act.  For  the  reasons  stated  belovr  the  Commission  re- 
quests that  a  petition  for  certiorari  be  filed  in  the  Supreme  Court. 

In  1957,  having  found  that  Standard's  practice  of  pricing  pursuant  to  a  retro- 
active volume  rebate  schedule  resulted  in  discriminations  in  price  between  com- 
peting customers  and  that,  in  the  circumstances  of  the  automotive  replacement 
parts  industry  where  "competition  is  keen"  and  "margins  of  profit  are  small." 
such  discriminations  may  be  to  substantially  lessen  competition  between  such 
favored  and  nonfavored  customers,  the  Commission  issued  its  cease  and  desist 
order  prohibiting  Standard  from  discriminating  in  price — 

"  *  *  *  by  selling  to  any  one  purchaser  at  net  prices  higher  than  the  net 
prices  charged  to  any  other  purchaser  who.  in  fact,  competes  with  the  pur- 
chaser paying  the  higher  price  in  the  resale  and  distribution  of  (Standard's) 
products."  ^ 

This  order  is  substantially  similar  to  those  issued  in  other  "second-line"  or 
customer  competition  cases.  The  order  was  affirmed  by  the  Second  Circuit  on 
Standard's  petition  for  review  (265  F.2d  674  (1959)).* 

In  1963  the  Commission  initiated  compliance  proceedings  to  ascertain  whether 
Standard  had  violated  the  order  to  cease  and  desist  (Pet.  Apdx.  3a-5a).  In  its 
report  on  the  compliance  investigation  (Pet.  Apdx.  9.a— 41a).  the  Commission 
found  that  the  cumulative  volume  discount  schedules  used  by  Standard  in  1962 
created  discriminations  in  price  between  competing  customers  substantially 
similar  to  those  considered  in  the  original  proceeding,  that  the  "competitive  cli- 
mate among  resellers  In  the  automotive  after-market  industry  has  not  changed 
and  that  [Standard's]  price  discriminations  continue  to  have  substantial  com- 
l)etitive  effects"  (Pet.  Apdx.  16a-la.  27a).  Standard  had  defended  its  pricing 
practices  in  the  compliance  proceeding  on  the  ground  that  such  discriminations 
made  only  due  allowance  for  differences  in  the  cost  of  selling  such  products  to 
the  different  purchasers.  "Direct  selling,"  "catalog."  "branch  warehouse"  and 
"administrative"  expenses  were  chosen  by  Standard  to  reflect  these  cost  differ- 
ences (Pet.  Apdx.  16a-17a). 


1  54  r.T.C.  614. 
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standard  compiled  and  developed  statistical  data  designed  to  show  the  cost  of 
selling  to  each  of  its  customers  in  each  of  the  chosen  exjiense  categories.  It 
then  totaled  the  costs  attributable  to  all  customers  whose  purchases  placed  them 
in  the  same  pre-established  volume  bracket,  and  by  dividing  the  total  oosts  for 
each  volume  group  by  the  total  rebatable  sales  to  that  group,  computed  a  percent- 
age figure  representing  the  average  cost  of  selling  the  customers  in  each  volume 
bracket.  Standard  contended  that  the  differences  between  these  average  costs 
of  selling  each  group  justified  the  differentials  in  price  it  afforded  its  customers 
in  each  group  (Pet.  Apdx.  lSa-19a). 

The  Commission  found  that  "in  most  brackets  the  vast  majority  of  customers 
had  computed  costs  which  should  have  found  them  placed  in  another  bracket" 
(Pet.  Apdx.  19a).  The  Commission  stated  that  "a  close  examination  of  [the] 
underlying  figures  showed  that  the  average  were  not  representative  portrayals 
of  the  selling  costs  of  customers  in  any  bracket''  (Pet.  Apdx.  2oa).  The  Comnii.s- 
sion  held:  "We  find  that  [such  deviations  from  the  average  costs  for  a  volume 
group]  demonstrate  the  impropriety  of  [Standard's]  volume  rebate  system  and 
provide  just  cause  for  us  to  reject  the  entire  cost  study"  (Pet.  Apdx.  21a). 

Although  apparently  accepting  the  Commission's  statistical  analysis  of  Stand- 
ard's cost  study,'  the  court  stated  (Slip  Op.  816-81)  : 

"The  Commission  has  not  suggested  that  any  administrable  alternative 
means  of  classifying  customers  is  available  to  Standard.  Xor  has  it  indicated 
the  conditions  under  which  it  might  accept  volume  rebate  schedules  for  the 
Standard  and  Hygrade  lines.  Thus  it  may  well  be,  as  Standard  argues,  that 
the  Commission  has  left  it  no  practicable  means  of  cost  justification." 

The  court  directed  (Slip  Op.  819)  : 

"*  *  *  before  rejecting  Standard's  cost  justification  studies  the  Commission 
should  have  brought  its  experience  and  expertise  to  bear  on  the  problem 
of  defining  practicable  standards  of  customer  classification  for  cost  justifi- 
cation purposes  which  reconcile  the  objectives  of  the  cost  jsutification  pro- 
viso and  of  the  Robinson-Patman  Act  as  a  whole." 

To  the  contrary  of  the  court's  opinion,  the  Commission  did  indicate  the  con- 
ditions under  which  it  would  accept  cost  justification  of  Standard's  volume  rebate 
schedules  on  the  basis  of  average  cost  figures,  viz.,  where  it  was  demonstrated 
"that  a  significant  majority  of  those  customers  relegated  to  a  particular  volume 
group  most  likely  had  costs  supporting  their  inclusion  in  that  group"  ( Pet.  Apdx. 
19a  ;  see  also  Pet.  Apdx.  25a).  This  is  consistent  with  the  statutory  provision  that 
the  diffex'ences  in  price  may  be  justified  by  diffei'ences  in  cost,  and  with  the 
standards  and  conditions  explained  by  the  Supreme  Court  in  United  States  v. 
Borden  Co.,  370  U.S.  460.  468-469,  as  to  the  use  of  group  averaging. 

We  submit  that  the  court  erred  in  assuming  that  Standard's  price  discrimi- 
nations could  somehow  be  cost  justified  on  the  basis  of  the  averaae  costs  of 
selling  groups  of  customers.  The  burden  of  providing  that  its  price  discrimina- 
tions were  cost  justified  uiwn  Standard ;  ^  it  wholly  failed  to  meet  this  burdei: 
Violation  of  the  Commission's  order  was  clearly  demonstrated  and  the  discrimi- 
nations were  not  cost  justified.  The  Commission,  therefore,  was  entitled  to  an 
order  of  enforcement. 

The  court  also  erred  in  limiting  the  standards  applicable  to  gr^iup  averaging 
set  forth  by  the  Supreme  Court  in  Borden,  supra,  to  the  particular  faffs  ^f  the 
Borden  case.  A  reading  of  that  case  shows  that  the  standards  enunciate!  by 
the  Supreme  Court  are  of  general  application,  and  it  is  on  the  basis  of  such 
standards  that  the  use  of  customer  classification  and  averaging  is  permitted. 

Further,  the  court's  concern  about  reconciling  the  purpose  of  the  cost  justifi- 
cation proviso  with  the  purposes  of  the  Robins  >n-Patman  Act.  is  completely 
misplaced.  Specifically,  the  court  questioned  the  statement  by  the  Crtmmission 
"that  the  obvious  result  of  (Standard's)  discriminatory  rebate  schedule  is  that 
a  great  number  f>f  low-cost  customers  are  burdened  with  part  of  the  expenses 
of  higher  cost  purchasers"  (Slip  Op.  817).  In  the  court's  view  this  must  be 
weighed  against  what  the  court  considered  to  be  a  greater  "economic  discrimi- 
nation" *  which  would  result  from  charging  low-cost  and  high-cost  purchasers 


-The  court  stated  (Slip  Op.  815)  :  "In  most  classes  *  *  *  the  majority  of  purchasers 
had  costs  closer  to  the  average  cost  of  the  class  ahove  or  helow   *    *    *." 

3 'This  Is  well  settled.  See  United  States  v.  Borden  Co..  370  U.S.  460.  462  (1962)  ;  Federal 
Trade  Cotnmifmion  v.  Morton  Salt  Co.,  S34  U.S.  37.  44-4.".  (194S")  :  Riiheroid  Co.  v.  Federal 
Trade  Cnmmis.'iion.  1S9  F.  2d  S93.  S95  (2d  Cir.  19.51).  Affirmed,  .343  U.S.  470  (19.52)  ; 
Mueller  Co.  v.  Federal  Trade  Uommission,  323  F.  2d  44.  47  (7th  Cir.  196-3).  cert,  denied, 
.377  U.S.  923  fl964). 

■•  Slip  Op.  S17-S19.  citing  Rowe,  Price  Discrimination  Under  the  Robinson-Patman  Act, 
§  2.2(1962). 

36-138— 70— vol.  3 32 
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the  same  price.  But  Congress  itself,  in  enacting  tlie  statute,  reconciled  the  exist- 
ence of  this  so-called  "economic  discrimination"  with  the  purposes  of  the  Rohin- 
son-1'alman  Act.  By  prohibiting  differences  in  price  which  may  have  an  adverse 
effect  en  competition,  unless  such  price  differences  can  he  justified  as  provided 
by  statute.  Congress  emphasized  eqiTality  of  treatment  in  terms  of  price.  See 
Federal  Trade  Commission  v.  Sun  Oil  Co.,  371  U.S.  505,  519  (1963).  Moreover, 
by  limiting  the  cost  ji;stification  proviso  to  "differences  in  the  cost  of  manu- 
facture, sale,  or  delivery  resulting  from  the  differing  methods  or  quantities  in 
which  *  *  *  commodities  are  *  *  *  sold  or  delivered,"  Congress  did  not  leave 
open  the  choice  between  the  statutory  and  economic  concepts  of  discrimination 
suggested  by  the  court.  It  is  clear  that  classification  of  customers  according  to 
the  actual  costs  of  selling  them  is  required  by  the  statute;  use  of  classifications 
based  upon  volume  of  purchases  unrelated  to  costs,  as  was  done  by  Standard  in 
tills  case,  defeats  the  purpose  of  the  statute  in  that  it  promotes  the  evil  which 
Congress  sought  to  remedy  by  enacting  the  Robinsou-Patmau  Act,  inz.,  "that  a 
large  buyer  could  secure  a  competitive  advantage  over  a  small  buyer  S'>lel.v 
because  of  the  large  buyer's  quantity  purchasing  abilitv."  Federal  Trade  Com- 
mission  v.  Morton  Salt  Co.,  334  U.S.  37,  43   (1948). 

Tlie  Commission  is  not  unmindful  of  the  fact  that  the  court  afforded  it  the 
opportunity,  in  a  further  compliance  proceeding  against  Standard,  to  comi)ly 
with  the  court's  suggestions  for  reanalyzing  the  case.  But  from  a  practical  stand- 
point we  do  not  foresee  how  the  suggested  reanalysis  would  result  in  any  new 
standards  for  cla.s.-ifying  customers  and,  in  certain  respects,  compliance  with 
the  court's  suggestion  would  be  impractical.  As  we  have  pointed  out,  the  Su- 
preme Court  has  already  stated  its  views  as  to  the  standards  to  b.^  used  in  cus- 
tomer classification  for  cost  averaging.  United  States  v.  Borden  Co.,  supra.  Tlie 
C(mimission  accepted  these  views  as  being  controlling  in  this  case. 

P'urtlier,  any  requirement  that  the  Commission  make  indepth  studies  of  tlie 
automotive  replacement-parts  industry  and  other  industries  to  determine  whether 
the  .--tandards  of  customer  classification  applied  by  the  Commission  and  the  Su- 
preme Court  can  be  met  in  most  instances  would  involve  an  investigation  of 
moinimental  proportions.  Under  the  views  expressed  by  the  Solicitor  Cieneral 
on  behalf  of  the  C'ommission  in  the  recent  brief  filed  in  tlie  rnirersal-lxundle  case, 
the  Second  Circuit  had  no  power  in  this  case  to  instruct  tlie  Commission  to  sur- 
vey the  entire  industry  as  a  condition  to  enforcing  the  Commission's  order. 

The  court  also  appears  to  direct  the  Commission  to  reapprai-e  the  econcmiic 
cfmse(juences  resulting  from  Standard's  discriminatory  pricing  practi<'es,  l)y 
considering  Standard's  average  co.sts  of  selling  to  individual  purchasers  over  a 
period  of  several  years.  But  Standard  did  not  supply  the  Commission  with  .>^ucli 
data  :  it  was  Standard's  burden  to  do  so.  In  addition,  citing  the  Seventh  Circuit's 
second  decision  in  Anheuser-Buseh  v.  Federal  Trade  Com  mission,  289  F.2d  835, 
84()  (1961),''  and  the  Commission's  decision  in  Miiineaii(di.'<-IJoneyn-eIl  Refjulator 
Co.,  44  F.T.C.  351,  394  (1948),  the  court  suggests  that  competitive  injury  is  to  be 
considered  again  in  determining  whether  Standard  violated  the  Commission's 
order  (Slip  Op.  818,  821-22.  n.  12).  This  is  contrary  to  the  position  taken  by  the 
Solicitor  General  on  behalf  of  the  Commission  in  the  Supreme  Court  in  the 
Janfzcii  case. 

Finally,  the  court  appears  to  require  the  Commission  to  make  available  in  the 
instant  enforcement  proceeding  the  cost  study  submitted  by  Guaranteed  Parts 
Co.  as  part  of  its  co-mpliance  report  in  another  proceeding  (F.T.C.  Docket  6987). 
In  the  court's  view,  this  study  is  relevant  "to  the  issue  whether  sellers  in  general 
would  be  able  to  comply  with  the  Commission's  standard  for  classification  of 
purcha.sers"  ( Slii)  Op.  819.  n.  9).  Aside  from  our  disagreement  as  to  whether  the 
"issue"  referred  to  by  the  court  is  a  jiroper  issue,  release  of  such  cost  studies 
usually  is  not  practicable  becau.se  of  their  highly  confidential  nature.  This  is 
especially  true  here  where  Guaranteed  Pai-fs  Co.  is  a  competitor  of  Standard. 

Quantity  discounts  are  employed  extensively  in  many  industries.  Very  often, 
when  challenged  by  the  Commission  under  Section  2(a),  respondents  answer 
by  alleging  that  their  pricing  practices  are  permitted  l»y  the  cost  justification 
proviso.  In  only  a  few  cases,  however,  are  these  defenses  pursued  and  when 
pursued  they  seldom  prevail.  This  is  true  iirimarily  because  the  cost  studies 
usually  are  deveIoi>ed  for  purposes  of  the  litigation  long  after  the  price  di.s- 


•'"'  It  slioiih]  he  noted  that  the  Anheuser-Busch  case  involved  primary  line  or  seller  compe- 
tition. To  the  contrary  of  the  court's  understanding,  the  eflfect  upon  competition  at  the 
{•ustomcr  level  is  to  be  measured  bv  the  effect  upon  individual  competitors.  See  Federal 
Trfidr   ('onn>iission   v.   Morton   Salt   Co.,   .337   U.S     37    (1948). 
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criminations  were  initiated:  few  respondents  in  e^-■tablislling  their  prices  con- 
sider cost  differences  that  are  legally  acceptable  under  the  cost  justification 
proviso. 

The  decision  of  the  Second  Circuit  may  seriously  hinder  future  administration 
of  Section  2(a).  The  court  not  only  has  failed  to  apply  established  precedent 
but  has  injected  new  and  complicated  factors  into  the  consideration  of  the  cost 
justification  defense  that  may  prompt  many  respondents  to  prosecute  defenses 
which  heretofore  would  be  abandcmed  as  legally  untenable.  P.y  their  nature  cost 
defenses  are  quite  involved  and  consume  much  trial  time.  The  type  of  analysis 
suggested  by  the  court  might  place  an  impossible  burden  on  tiie  limited  re- 
sources of  the  Commission. 

Enclosed  are  copies  of  the  record,  briefs  and  opinion  and  judgment  of  the 
court  of  appeals. 

By  the  Commission,  Commissioners  Elnian  and  Reilly  not  concurring. 

Paul  Ranu  Dixon, 

Chairman. 


WILLIAM  H.  RORER,  INC. 


28.  William  H.  Rorer,  Inc.  v.  F.T.C.,  374  F.2d  622  (2nd  Cir.  1907) 

(a)   Court  Action:  Order  enforced  as  modified. 
( 6 )   Commission  Action : 

1.  No  minutes  showing  any  Commission  action. 

(486) 


BORDEN  CO. 


29.  Borden  Co.  v.  F.T.C.,  381  F.2cl  175  (5th  Cir.  1967) 

(a)   Court  Action:  Petition  to  set  aside  cease  and  desist  order  granted. 
(6)   Commission  Action: 

1.  On  August  29,  1967  directed  General  Counsel  to  request  Solicitor  General 
to  file  petition  for  certiorari.  Vote:  4-1,  Commissioner  Elman  dis.senting. 

2.  On  November  14,  1967,  Chairman  Dixon  presented  a  letter  at  table  from 
Solicitor  General  that  he  has  decided  not  to  file  a  petition  for  certiorari. 


September  19.  1967. 

(39)    The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  20,463 

(Docket   7129 — Borden  Company) 

Memorandum  from  the  As.'Jistant  General  Coiuisel  for  Appeals,  dated  August 
25,  1967,  advising  that  on  July  14,  1967,  the  Court  of  Apiieals  for  the  Fifth  Circuit 
issued  its  second  opinion  in  the  above  matter,  and  again  set  aside  tlie  Commis- 
sion's order,  this  time  for  the  reason  that  in  the  court's  view  the  Commission 
had  not  proved  the  requisite  adverse  effect  on  competition  in  either  the  primary 
or  secondary  line,  and,  therefore,  the  As.si.stant  General  Counsel  for  Appeals 
and  the  Bureau  of  Restraint  of  Trade  (1)  recommended  that  certiorari  be  re- 
quested, and  (2)  transmitted  letter  to  the  Solicitor  General  to  that  effect. 

On  August  29, 1967,  Commissioners  Dixon,  Maclntyre,  Reilly  and  Jones  directed 
that  the  Solicitor  General  be  requested  to  seek  cei'tiorari  in  the  above  entitled 
matter,  and  approved  and  ordered  forwarded  after  signature  by  the  Chairman 
the  letter  making  such  request. 

As  to  the  foregong  action.  Mr.  Elman  dissented,  and  filed  a  dissenting  state- 
ment to  be  attached  to  the  letter  to  the  Solicitor  General. 


November  14,  1967. 

(1)    The  Borden  Company  v.  Federal  Trade  Commission,  5th  Cir.,  No.  20463 

(Docket   7129 — Borden  Company) 

Chairman  Dixon  presented  letter  of  November  9,  1967,  from  the  Solicitor 
General  advising,  in  response  to  the  Commission's  letter  of  August  30,  1967.  that 
he  has  decided  not  to  file  a  petition  for  a  writ  of  certiorari  in  the  above  case. 
Copies  of  the  letter  were  handed  to  the  several  Commissioners  at  the  table. 


August  30.  1967. 
Re  The  Borden  Compami  v.  Federal  Trade  Commission,  5th  Cir.  No.  20,463 — - 

FTC  Docket  7129. 
Hon.  TiiuKGOOD  ^Marshall, 
The  Solicitor  General, 
Bepartment  of  Justice,  Washington,  B.C. 

Dear  Mr.  Solicitor  General:  On  July  14,  1967.  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  its  .second  opinion  and  order  setting  aside 
the  Conunission's  order  requiring  The  Borden  Company  to  cease  and  desist  from 
discriminating  in  price  in  jthe  sale  of  private  label  and  Borden  brand  evaporated 
milk.  In  a  prior  opinion  in  this  same  case  (339  F.  2d  133),  the  court  of  appeals 
on  Dec-ember  4.  19(>4.  set  aside  the  Commission's  order  on  the  ground  that  private 
liiliel  milk  and  Borden  brand  milk  are  not  products  of  like  grade  and  qualit.v. 

(487) 
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The  Supreme  Court  reversed  that  decisiou  on  March  23,  196(3  (3S3  U.S.  G;'.T). 
For  tlie  reason.s  set  forth  below,  the  Commission  believes  that  certiorari  should 
aj^iiin  he  requested. 

Because  your  office  and  the  Antitrust  Division  are  familiar  with  the  facts,  v.e 
will  only  briefly  suuunarize  the  proceedings  leading  to  the  former  appeal.  The 
Commission's  charge  of  price  discrimination  under  Section  2(a)  of  the  Clayton 
Act  was  based  on  Borden's  practice  of  .selling  private  label  evaporated  milk  at 
lower  prices  than  it  sold  its  own  advertised  brand,  even  though  the  produi-ts  were 
identical  except  for  the  labels  on  the  cans.  The  Commission  found  that  the  dif- 
ference in  price  had  the  prescribed  statutory  effect  on  competition  at  both  the 
primary  and  secondary  levels,  and  that  the  difference  was  not  cost  justifii'd. 

There  were  four  issues  before  the  court  of  appeals  at  the  time  of  its  I'.MM  deci- 
sion :  (1)  whether  private  label  and  Borden  brand  milk  were  of  like  grade  and 
quality:  (2)  whether  the  effect  of  the  discriminations  may  be  to  injure  primary 
or  secondary  line  competition;  (.3)  whether  the  discriminations  wore  cost  jus- 
tified: and  (4)  questions  relating  to  the  scope  of  the  order.  The  court  decided 
only  the  first  issue,  and  the  Supreme  Court  reversed  and  remanded  for  considera- 
tion of  the  remaining  questions.  In  its  second  decision  the  court  of  appeals 
reached  only  the  question  of  injury  to  competition,  holding,  erroneously  we  believe, 
that  the  Commission  had  not  met  its  burden  of  proving  that  the  discriminations 
threatened  competition  in  either  the  primary  or  secondary  line.  We  believe  that 
the  effect  of  the  court's  opinion  is  essentially  the  same  as  if  it  had  reinstated  its 
prior  ruling,  and  that  the  coiirt  has  established  impediments  to  a  price  discrimi- 
nation case  involving  private  label  and  advertised  brands  that  the  Commission 
may  not  be  able  to  overcome.  If  this  ruling  is  allowed  to  stand,  the  Commission 
and  the  public  will  have  derived  little  benefit  from  the  Supreme  Court's  decision 
that  Borden's  private  label  milk  and  its  advertised  brand  are  of  like  grade  and 
CiUnlity. 

1.  Prhiiarji  line  injiirii.  As  to  the  effect  of  Borden's  discriminations  in  price  on 
Borden's  competitors,  the  court  of  appeals  conceded  that  "some  private  label 
business  previously  held  by  certain  competitors  of  Borden,  relatively  small 
dinners  located  in  the  Midwest,  was  diverted  to  those  southern  Boi'den  plants 
which  had  begun  to  package  private  label  milk"  (slip  op.  4).  This  is  indeed  an 
understatement :  the  record  shows  that  in  one  year  the  seven  affected  small 
canners  lost  T'/r  of  their  sales  (about  242.000  cases  of  private  label  milk)  to 
Borden,  and  that  the  sales  price  of  this  milk  was  more  than  1.2  million  dollars 
(see  Comm's  Br..  Ct.  of  Apps.,  19-22).  The  court  apiiarently  discounted  this  evi- 
dence of  injury  because  it  thought  it  "significant"  that  these  competitors  "experi- 
enced an  increase  in  absolute  .sales  volume  and  '^  *  *  bettered  their  mar'^ot  jiosi- 
tion  in  approximately  the  same  proportion  as  *  *  *  Borden"  (slip  op.  10).  But 
the  increnses  in  sales  by  these  competitors  were  explained  by  other  factors,  not 
the  least  of  which  was  that  several  other  small  companies  had  discontinued  nsjinu- 
facturing  eva])orated  milk  and  their  business  to  a  considerable  extent  was  taken 
over  as  a  "mere  windfall"'  by  the  remaining  companies  (see  citations  to  recftrd 
in  Comm's  Br..  C\.  of  Apps..  0-7) . 

Moreover,  we  know  of  no  case  holding  that  ))ositive  evidence  of  injury  to  com- 
l^etition  in  the  primary  line,  such  as  that  present  here,  is  offset  by  the  fact  that 
the  competitors  were  able  to  some  extent  to  increase  their  overall  business.  The 
court  cites  no  such  case:  certainly  the  two  Commission  decisions  relied  upon, 
Pure.r  Corp..  r.l  F.T.C.  100  (19o4),  and  Ocnrrnl  Fonda  Corp.,  50  F.T.C.  SSH 
(19.^4).  do  not  so  hold.  While  in  each  of  these  ca.ses  the  increase  in  sales  of  com- 
l»eting  products  was  a  factor  considered,  the  Commission  held  in  each  that  there 
was  insufficient  additional  evidence  to  establish  that  injury  resulted  from  the 
discriminations  in  price.  Further  we  believe  that  J^tnh  Pic  Comparui  v.  Con- 
tinental Bakinff  Coinpanii.  3S0  U.S.  085  (1900),  desi>ite  the  fact  that  ))redatory 
intent  was  j)resent  there  and  was  not  found  here,  is  authority  for  the  Commis- 
sion's position  that  expansion  of  sales  and  continued  i)rofitable  operation  does 
not  preclude  a  finding  of  injury  to  competition  in  the  primary  line.  There  the 
Court  said  (p.  702)  : 

••*  *  *  ^^i^p  Court  of  A))peals  i))aced  heavy  emphasis  on  the  fact  that  Utah 
Pie  constantly  increased  its  sales  vohime  and  continued  to  make  a  profit. 
But  we  disagree  with  its  apparent  view  that  there  is  no  reasonably  possible 
injury  to  comi)etition  as  ]o7!g  as  the  volume*  of  sales  in  a  particular  market 
is  expanding  and  at  least  some  of  the  comix'titors  in  the  market  continue 
to  oi>erate  at  a  profit." 
As  a  second  reason  for  deciding  that  tln^re  was  no  cogniznble  injury  to  comjx'ti- 
tion  in  the  primary  line,  the  court  held  (s^lip  oj).  11)  that  there  was  an  "absence 
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of  the  necessary  causal  relationship  between  the  difference  in  prices  and  the 
alleged  competitive  injury."  It  said  that  because  "none  of  the  evidence  adduced 
by  the  testifying  competitors  relates  to  the  price  difference  between  the  milks 
marketed  by  Borden."  but  only  to  the  fact  that  Borden  "was  able  to  sell  private 
label  milk  for  a  lower  price  than  they  could"  sell  it,  "the  price  of  Borden  Ijrand 
milk  is  immaterial  in  this  case."  It  said  that  "injury  proved  in  the  primary  line, 
if  any,  is  not  the  effect  of  the  price  difference  in  issue." 

If  we  follow  this  reasoning,  it  is  difficiilt  to  see  how  a  finding  of  injury  could 
ever  be  made  in  a  primary  line  case.  In  this  case,  as  in  all  primary  line  cases, 
the  injury  is  caused  by  the  low  price :  the  fact  that  the  injured  competitors  may 
or  may  not  have  referred  to  the  higher  price  of  Borden  brand  is  of  little  if  any 
significance. 

The  existence  of  substantial  discrimination  in  price  between  Borden  brand 
and  Borden  private  label  is  not  even  contested.  And  the  Commission  of  course 
is  not  required  to  prove  that  the  higher  prices  in  some  way  subsidize  the 
lower  prices,  because  "Congress  and  the  cases  assume  that  the  "higher  price 
to  purchasers  supports  the  lower  price  to  others'."  Lloyd  A.  Fry  Roofiny  Cont- 
IHiny  V.  Federal  Trade  Commission,  371  F.2d  277,  285  (7th  Cir.  1966). 

2.  Sccoiidary  line  injury.  The  court  of  appeals  also  erred  in  finding  that 
"The  price  difference  does  not  create  a  competitive  advantage  by  which  compe- 
tition could  be  injured,  and,  furthermore,  no  customer  has  been  favord  over 
another"  (slip  op.  14).  In  arriving  at  this  conclusion  as  to  customer  competition 
rne  court  may  have  been  influenced  by  its  apparent  misconception  that  Borden's 
private  label  milk  was  made  available  to  all  purcha.sers  of  Borden  brand. 
The  court  emphasized  the  fact  that  there  was  no  proof  that  Borden  had  refused 
to  sell  private  label  milk  to  any  customer  who  requested  it.  at  the  price  charged 
other  customers  (slip  op.  6.  12).  If  the  court  equated  these  statements  with  the 
making  "available"  of  private  label  milk  to  all  purchasers  of  Borden  brand 
milk,  as  it  apparently  did  (slip  op.  12.  n.  14),  it  committed  serious  error,  for 
the  injury  at  the  secondary  line  resulted  from  the  uncontroverted  fact  that 
private  label  milk  was  not  made  available  to  all  customers.  The  record  is  replete 
with  evidence  to  this  effect  (Comm's  Br.,  Ct.  of  Apps.,  7-0.  22-24.  2.'»-26).  In  the 
brief  filed  by  your  office  for  the  Commission  in  the  Supreme  Court,  it  was  stated 

(P-  4)  : 

There  is  no  evidence  in  the  record  that  Borden  refused  to  sell  private 

brand  evaporated  milk  to  any  purchaser  who  specifically  requested  it.  But 

Borden  never  offered  the  private  brand   milk  to  its  customers  generally. 

Indeed,  its  merchandising  manager  in  May.   19.")7.  explained  that  Burden's 

policy  was  that  "Our  Brokers  should  not  bring  up  the  subject  [of  private 

label   evaporated   milk]    themselves.    *    *    *    We   do  nst   wish   Brokers   to 

solicit  such  business"   (emphasis  in  original:  R.  743).  A  few  months  later. 

he  stated  that  "We  certainly  don't  want  to  end  up  by  soliciting  a  bunch 

of  'peanut'  accounts."    (R.  S27). 

And  as  the  Commission  conceded  in  the  Supreme  Court,  insofar  as  secondary 

line   injury   is   concerned   the  order   requires   only   that  Borden   offer  private 

brand  milk  to  all  customers  "on  terms  that  would  make  it  actually  available 

to  them"  (Comm's  Br.,  Sup.  Ct,  21,  n.  9). 

The  court  of  appeals  held  that  "where  a  price  differential  between  a  premium 
and  nonpremium  brand  reflects  no  more  than  a  consumer  preference  for  the 
premium  lirand,  the  price  difference  creates  no  competitive  advantage  to  the 
recipient  of  the  cheaper  private  brand  product  on  which  injury  could  be  predi- 
cated" (slip  op.  14).  We  do  not  agree  with  this  ruling  of  the  court.  There  was 
a  great  demand — an  increasing  demand — for  Borden  private  label  milk  (Comm's 
Br..  Ct.  of  Apps..  22-23),  and  to  the  extent  that  Borden  private  label  was  not 
made  available  to  some  of  its  customers  they  were  unable  to  comiiete  at  all 
for  this  business.  Many  wholesale  and  retail  grocers  testified  that  Borden  private 
label  was  not  available  (Comm's  Br..  Sup.  Ct.,  4-5),  and  that  "they  would 
have  purchased  respondent's  private  label  evaporated  milk  had  it  been  made 
available  to  them,  to  enable  them  to  compete  more  effectively  with  the  large 
retailers  who  had  such  private  brand"  (id.  IS).  Tlius  it  is  contrary  to  the 
evidence  for  the  court  to  say,  as  it  did.  that  "no  customer  has  be<^n  favored 
over  another"   (.slip  op.  14). 

^Moreover,  the  court  has  completely  failed  to  follow  the  guidelines  set  forth 
by  the  Supreme  Court  on  the  former  appeal.  The  Supreme  Court  said  that 
where  a  seller  markets  the  identical  product  under  several  different  brands, 
the    "transactions    are    too   laden    with    potential    discrimination    and    adverse 
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conuietitive  effect  to  be  excliuled  from  the  reach  of  §8(a)  by  permitting  a 
differeuce  in  grade  to  be  established  by  the  label  alone  or  by  the  label  and  its 
consumer  appeal"  (slip  op..  6-7).  The  Court  also  said  (id.  7)  : 

Those  who  were  offered  only  one  of  the  two  products  would  be  barred 
from  competing  for  those  customers  who  want  or  might  huy  the  other.  The 
retailer  who  was  permitted  to  buy  and  sell  only  the  more  exi^ensive  brand 
would  have  no  chance  to  sell  to  those  who  always  buy  the  cheaper  product 
or  to  convince  others,  by  experience  or  otherwise,  of  the  fact  which  he  and 
all  other  dealers  already  know — that  the  cheaper  product  is  actually  identi- 
cal with  that  carrying  the  more  exi)ensive  label. 
The  above  statements  by  the  Supreme  Court  exactly  fit  the  facts  of  this  case. 
If  the  decision  of  the  court  of  appeals  is  allowed  to  stand,  the  Commission  will 
be  greatly  hampered  in  enforcing  Section  2(a)    of  the  Clayton  Act  where  the 
injury  results  from  price  discriminations  in  sales  by  the  same  seller  of  private 
brands  and  advertised  brands. 

Copies  of  the  briefs,  the  slip  opinions  and  the  printed  record  are  forwarded 
hereinwith. 

By  the  Commis.sion. 

Commissioner  Elman  dissented.  His  Dissenting  Statement  is  attached. 

Paul  Rand  Dixon, 

Chairman. 


Dissenting  Statement  of  Commissioner  Elman 
Re  Borden  Co.  v.  Federal  Trade  Commission 

I  do  not  concur  in  the  Commission's  request  that  certiorari  be  sought,  prin- 
cipally for  the  following  reasons  : 

(1)  There  is  ample  warrant  in  the  record  for  the  Fifth  Circuit's  conclusion 
that  the  findings  of  injury  to  competition  are  not  sustained  by  the  evidence.  The 
issues  are  primarily  factual,  and  the  government  could  not  show  that  the  Court 
of  Appeals  did  not  "make  a  "fair  assessment"  of  the  record  {Federal  Trade  Com- 
iiii.ssion  V.  t<t'ii!dard  Oil  Co.,  355  U.S.  P.96,  401). 

(2)  The  legal  and  economic  questions  raised  by  private  brand  selling  are  ex- 
ceedingly complex,  as  is  evidenced  by  the  majority  and  dissenting  opinions  in  the 
Supreme  Court  in  this  case,  383  U.S.  637.  These  questions  have  not  yet  been 
squarely  confronted  and  analyzed  by  the  Commission  in  a  decided  case,  in- 
cluding" this  one.  The  Commission's  decision  here  was  concurred  in  by  only  two 
members.  One  searches  the  Commission's  opinion  in  vain  for  any  glimmering  of 
awareness  of  the  difficult  economic  issues  posed  by  dual  branding ;  the  Commis- 
sion, once  it  had  leapt  the  hurdle  of  like  grade  and  quality,  drew  a  virtually  auto- 
matic inference  of  competitive  injury  from  the  existence  of  the  price  differential. 
Mr.  Justice  White's  opinion  quoted  with  approval  the  following  statement  in  the 
Attorney  General's  Report:  "[T]angible  consumer  preferences  as  between 
branded  and  unbranded  commodities  should  receive  due  legal  recognition  in  the 
more  flexible  'injury'  and  'cost  justification'  provisions  of  the  statute."  Report 
of  The  Attorney  General's  National  Committee  to  Study  the  Antitrust  Laws  159 
(1955).  This  is."  in  essence,  what  the  Court  of  Appeals  held  on  remand.  The  Com- 
mission, whose  opinion  fails  to  accord  any  recognition  whatsoever,  legal  or  eco- 
nomic, to  "tangible  consumer  preferences  as  between  branded  and  unbranded 
commodities",  is  hardly  in  a  position  to  attack  the  fifth  Circuit's  holding.  In  any 
event,  the  majority  and  dissenting  opinions  of  the  Supreme  Court  in  Borden 
strongly  suggest  the  desirability  of  having  the  Commission  take  a  hard  look  at 
dual  branding,  in  all  its  aspects,  before  the  Court  is  asked  again  to  review  this 
troublesome  area  of  the  law.  The  Justices  are  likely  to  feel  that  they  have 
.already  .<aid  about  as  much  on  this  subject  as  they  can,  and  that  the  next  step 
.should  be  taken  by  the  Commission. 

August  29,  1967. 


UNIVERSAL-RUNDLE  CORP. 


30.  rniversal-Rundle  Corp.  v.  F.T.C.,  382  F.  2d  285  (7th  Cir.  1967) 

( a)  Court  Action:  Order  set  aside. 

(&)  Commission  Action: 

1.  On  September  28, 1967  directed  that  certiorari  not  be  sought. 


September  28,  1967. 
Nonagenda  matters : 

(1)   Universal-Rundle  Corporation  v.  Federal  Trade  Commission,  7th  Cir.  No. 
14,463  (Docket  8070 — Universal-Rundle  Corporation,  et  al. ) 

Circulated  by  Mr.  Reilly. 

September  28,  1967 — It  was  determined  that  certiorari  not  be  requested  in  the 
above  proceeding. 
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AMERICAN  MOTORS  CORP. 


31.  Anurican  Motors  Corp.  v.  F.T.C.,  384  F.  2d  247  (6th  Cir.  1967),  cert,  denied, 

390  U.S.  1012   (1968) 

(a)  Court  Action:  Cause  remanded  with  direction.s  to  dismi.ss  complaint. 

(b)  Connui-sfiion  Action: 

1.  On  <^)ct()ber  31,  1967  directed  that  Solicitor  General  be  requested  to  file 
petition  for  certiorari.  ]'otc:  4-1,  Commissioner  Elman  not  concurring. 

2.  On  May  2,  1968  complaint  dismissed.  T'o^e;  .j-O. 


October  31,  1967. 
(2)   American  Motors  Corporation,  ct  nl.  v.  Federal  Trade  Conimifision,  6th  Cir, 
No.  16.841  (Docket  73-37 — American  Motors  Corporation,  et  al, ) 

Memorandum  of  October  19,  1967,  from  Assistant  General  Counsel  Truly 
recomaiendi'jg  that  the  Solicitor  General  be  requested  to  petition  the  Supreme 
Court  for  a  writ  of  certiorari  to  the  United  States  Court  of  Appeals  for  the  Sixth 
Circuit  to  review  that  Court's  decision  in  the  above  entitled  matter  setting  aside 
the  Ccmunission's  order  to  cease  and  desist ;  and  transmitting  draft  of  letter  in 
accordance  with  his  recommendation. 

Agenda  matter  circulation  of  October  26,  1967,  by  Mis.s  Jones  submitting  the 
matter  to  the  Commission  for  such  action  as  it  wishes  to  take. 

After  consideration,  on  motion  of  Mr.  Dixon,  the  letter  to  the  Solicitor  General 
re(iuesting  him  to  petition  the  Supreme  Court  for  a  writ  of  certiorari  to  the 
above  Court  to  review  that  Court's  decision  in  the  above  matter  was  amended, 
and  thereafter  approved  and  ordered  forwarded  after  signature  by  the  Chairman. 

As  to  the  foregoing  action,  Mr,  Elman  did  not  concur  and  requested  that  he  be 
sliown  on  tlie  letter  as  follows :  Commissioner  Elman  does  not  concur  for  the 
reason  that  the  decision  below,  even  if  deemed  erroneous,  turns  on  the  special 
facts  of  this  case  and  presents  no  questions  of  law  having  general  importance 
in  the  enforcement  of  Section  2  of  the  Clavton  Act. 


May  2,  1968. 
(1)   American  Motors  Corporation,  ct  al.  v.  Federal  Trade  Commission,  6th  Cir. 
No.  16,841  Docket  7357 — American  Motors  Corporation,  et  al. 

Memorandum  of  April  17.  1968.  from  Assistant  General  (\Kmsel  Truly,  ap- 
proved b.v  the  General  Counsel,  transmitting  draft  of  order  dismissing  the  com- 
plaint herein  in  compliance  with  the  opinion  and  order  of  the  above  court,  the 
Supreme  Court  having  denied  a  petition  for  a  writ  of  certiorari. 

Miss  Jones  .submitted  this  matter  to  the  Commission  with  lier  adjudicative 
circulation  of  April  25,  1968. 

After  consideration,  on  motion  of  Miss  Jones,  the  Commission  dismissed  the 
complaint  in  this  matter,  and  approved  and  referred  to  the  Secretary  for  issuance 
and  service  upon  the  parties,  order  to  that  effect. 

For  the  public  record.  Commissioners  Dixon,  Elman,  Maclntyre,  Jones  and 
Xicholson  voted  in  the  affirmative  as  to  the  foregoing  action. 
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October  31,  19C7. 
Re  American  Mntoi-s  Corporation,  et  al.  v.  Federal  Trade  Commission,  6tli  Cir. 

No.  16,841— FTC  Docket  7357 
Hon.  Erwin  N.  Gkiswold, 
The  SoUcitor  General, 
Dcixtrtment  of  Justice, 
Wu-slihiffton,  D.C. 

Deaii  Mk.  Solicitor  (Jexeral  :  On  September  2f),  1967,  tlie  United  States  Court 
of  Appeals  for  the  Sixth  Circuit,  Judge  Battisti  dissenting,  set  aside  the  Com- 
mission's order  to  cease  and  desist  in  the  above  case,  and  remanded  the  proceed- 
ing to  the  Commission  "for  dismissal  of  the  complaint."  The  court  held  that 
the  Coniniissiou  had  improperly  rejected  American  Motors'  cost  justification 
defense  to  a  charge  of  violating  Section  2(a)  of  the  Clayton  Act.  The  court's 
deci^icm  is  clearly  erroneous  and  will  present  a  substantial  obstacle  to  effective 
enforcement  of  the  Bobinson-Patman  Act.  For  the  reasons  stated  below  the 
Commission  requests  that  a  petition  for  certiorari  be  filed  on  its  behalf  in  the 
Supreme  Court. 

American  Motors  Corporation  is  a  major  producer  of  electric  household  ap- 
pliances— refrigerators,  ranges,  home  freezers,  automatic  washers,  clothes  dryers, 
and  air  conditioners — which  it  markets  under  the  Kelvinator  and  Leonard 
brand  names.  Sales  are  nationwide  and  are  made  to  retailers  directly  and 
through  a  sales  subsidiary,  the  American  Motor  Sales  Corporation.  Annual 
volume  at  the  time  of  hearings  was  approximately  .$77,414,070;  $51,402,942  by 
the  sales  corporation,  and  $26,011, 12,S  l)y  the  parent. 

The  Commission's  order  to  cease  and  de.sist  was  based  upon  findings  that 
American  Motors  Corporation,  et  al..  had  discriminated  in  price  in  favor  of 
four  large  buyers,  the  B.  F.  Goodrich  Company  with  over  1,500  outlets  through- 
out the  United  States,  two  utilities  with  retail  outlets  respectively  in  Michigan 
(Consumers  Power  Company)  and  in  Alabama  (Alabama  Power  Company), 
and  a  chain  of  furniture  stores  doing  business  in  the  south,  Sterchi  Brothers 
Stores,  Inc.  The  customers  against  whom  American  Motors  discriminated  in  price 
consisted  of  over  6,000  competing  appliance  retailers. 

The  discrimination  consisted  of  regular,  established  and  long  continued  price 
differentials.  The.se  were  effectuated  pursuant  to  a  dual  pricing  system  which 
classified  the  above  four  favored  buyers  as  "merchandising  distributors"  and  ex- 
tended them  lower  prices,  and  classified  the  balance  of  American  Motors"  retail 
customers  simply  as  "regular"  dealers  who  paid  higher  prices. 

Although  the  price  differentials  were  not  large  they  were  competitively  sig- 
nificant. It  was  stipulated  at  the  hearings  that  retail  appliance  dealers  would 
testify  that  the  differentials  in  many  instances  exceeded  the  amount  <jf  net 
profit  they  received  on  sales  of  such  itenjs.  It  was  also  stipulated  that  inde- 
pendent retail  appliance  dealers  would  testify  that  they  had  lost  sales  of 
electric  appliances  of  like  kind  to  competitors  due  to  jtrice  diffei'ences  no  greater 
than  the  differentials  maintained  by  American  Motors  between  the  "merchandis- 
ing distributors"  and  "regular"  dealers.  The  Commission  concluded  tiiat  Amer- 
ican Motors  discriminations  had  the  proscribed  effect  upon  customer  competi- 
ti('ii,  and  this  portion  of  the  Commission's  decision  was  upheld  by  the  court  of 
api'cals.  The  discriminations  were  srill  being  practiced  at  the  time  of  oral 
argument  before  the  Sixth  Circuit  (December  16.  1966),  and  so  far  as  known 
continue  tobe  in  effect. 

American  Motors  defended  on  the  ground  that  the  lower  price  to  the  four 
merchandising  distributors  was  justified  by  lower  costs  of  s'elling  to  these 
cust( liners  than  w^ere  experienced  in  selling  to  the  balance  of  American  Motors' 
0,(KM)  "regular"  dealers.  This  claimed  cost  justificatimi  was  based  on  the  con- 
tentidii  tliat  there  were  six  separate  selling  fuui'tions  that  had  to  be  performed 
for  the  ilisfavored  retailers,  which  were  not  required  for  the  four  merchandis- 
ing distributors.  In  support  of  this  contention,  American  Motors  conducted  a 
study  iif  the  time  spent  liy  its  sales  personnel  with  eueh  of  its  four  merchandising 
distributors  and  with  the  6.000  disfavored  retailers  treated  o.s  a  irhole.  Grouping 
all  disfavored  retail  customers  together  in  a  single  class,  American  Motors 
compared  the  total  time  spent  on  them  collectively  by  its  sales  per.sonnel  with 
the  time  spent  on  each  of  the  four  favored  buyers.  Using  these  comparisons  a.s 
bases  for  allocating  its  selling  costs,  American  Motors  arrived  at  a  claimed 
cost   justification.    In   effect,   American    ^Iot(n-s    averaged   the   costs    of   selling 
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to  all  its  di.sfavorwl  retail  oiistoniers  for  coiiiijarisoii   with   the  cost   nf  selling 
to  each  of  the  four  favored  '■luerchaiulisiTifi'  distributors." 

The  Commission  rejected  this  cost  justification  on  the  ground  that  Anu'rican 
Motors  had  failed  to  sustain  its  threshold  burden  of  establishing  sufficient  homo- 
geneity and  identity  of  the  O.(MM)  disfavored  customers  to  warrant  treating  them 
as  a  single  group  for  cost  averaging  purposes  (see  I'et.  appendix.  72a-109a).  The 
Commission's  decision  was  grounded  on  the  rationale  of  the  Supreme  Court  in 
riiitet]  States  v.  Borden  Co.,  370  U.S.  4G0,  4fi^m  (1062),  in  which  the  Court 
held  that  for  a  valid  grouping  of  a  large  number  of  customers  for  cost  averaging 
purposes  there  must  be  a  close  resemblance  of  the  individual  members  on  the 
essential  ix)ints  determining  the  costs  considered,  i.e.,  the  members  in  the  group 
must  be  sufficiently  alike  on  the  claimed  cost  distinguishing  factors  so  that 
the  average  cost  figiire  for  the  group  validly  reflects  the  cost  figure  for  any 
specific  group  member. 

The  Commission  ruled  that  American  IMotors'  cost  justifieation  failed  to 
estahli.sh  with  reasonable  certainty  t^vo  basic  factors:  first,  that  the  sales 
functions  alleged  to  be  cost  differentiating  between  the  0.000  disfavored  "regular" 
dealers,  and  the  four  merchandising  distril)utors,  were  in  fact  required  for 
the  foviner  and  were  not  required  for  the  latter,  and  second,  proof  of  a  reason- 
able nniformity  among  the  "regular"  dealers  of  cost  (time  spent)  in  the  per- 
formance of  the  functions.  As  to  the  performance  of  the  functions,  the  Com- 
mission concluded : 

We  believe  that  re.spondent  failed  to  carry  its  burden  of  demonstrating 

rhat  these  sales  functions  (the  points  that  supposedly  distinguished  the  tw^o 

groups)  were  substantially  performed  for  all  or  most  of  respondent's  6.000 

nonfavored  dealers,  and  that  therefore  it  was  proper  for  respondents  to 

avei'age  the  time  spent  with  these  nonfavored  dealers. 

As  to  cost  (time  spent),  passing  the  fundamental  threshold  question  of  whether 

American  ^lotors  had  adequately  demonstrated  the  performance  of  the  functions 

for  all  or  most  of  the  6,000  "regular"  dealers,  the  Commission  determined : 

According  to  respondent,  contact  time  was  the  crux  of  the  alleged  .savings 
underlying  its  lower  prices.  Yet  respondent  made  no  effort  by  sampling  or 
by  any  other  technique  to  determine  whether  the  time  spent  with  its  regular 
dealers  was  in  fact  similar  for  each. 
The  court  of  appeals  "reversed."   In  the  court  of  appeals'  view,   American 
Motors'  report  "made  out  a  prima  facie  ca.se  of  cost  justification"  (slip  opinion, 
p.  10).  In  the  court's  opinion  the  Commission  had  rejected  this  cost  justification 
because  of  "some  departures  from  the  otherwise  uniform  differences  between 
American  ^Motors'  method  of  dealing  with  its  two  classes  of  customers"    (slip 
opinion,  p.  14).  Although  recognizing  that  the  Supreme  Court's  decision  in  United 
States  V.  Borden  Co.,  370  U.S.  460  (1960)  had  "much  in  common"  with  this  case, 
the  court  of  appeals,  relying  upon  certain  distinctions  between  the  tv,-o  cases,  held 
that  the  "admission  of  some  exceptions  did  not  impair  the  probative  worth  of 
American  Motors'  cost  justification  proofs."  and  further  held  that  the  Commis- 
sion had  "a?>plied  imi^ermissible  standards  in  attacking  it." 

The  decision  of  the  court  of  appeals  is  in  error  in  three  resi>ects.  First,  as 
]iointed  out  in  .Tiidge  Battisti's  dissent,  the  court,  in  holding  that  a  prima  facie 
case  of  cost  justification  had  been  made  out.  failetl  completely  to  consider 
that  the  American  Motors'  cost  justification  could  not  possibly  be  valid  without 
evidence  that  the  cost  of  performing  the  alleged  differentiating  sales  functions, 
assuming  they  were  performed,  was  reasonably  uniform  among  the  "regular" 
dealer  group.  There  was  no  proof  whatever  of  this  essential  requisite  by  Ameri- 
can Motors.  As  .Judge  Battisti  stated  (dissent,  slip  opinion,  p.  31)  : 

Assxmiing  that  the  record  before  us  demonstrates  that  as  a  general  prac- 
tice each  of  American  Motors'  regular  dealers  availed  themselves  of  the 
six  additional  categories  of  services,  it  must  be  noted  that  the  record  contains 
not  one  scintilla  of  direct  evidence,  by  way  of  random  sample  or  otherwise, 
that  the  cost  of  providing  these  services,  when  expressed  in  terms  of  a  per- 
centage of  sales,  was  reasonably  uniform  as  to  individual  members  within 
the  regular  dealer  group. 
Obviously,  no  prima  facie  case  of  cost  justification  could  possibly  exist  in  the 
presence  of  this  fatal  defect.  Yet.  as  the  case  now  stands.  American  Motors'  cost 
justification  has  been  sustained  by  the  court  of  appeals  although  deficient  in  an 
essential  element.  In  actuality,  American  Motors'  "cost  justification."  considered 
by  the  court  as  a  "prima  facia"  showing,  j)rovides  no  justification  at  all  for  the 
price   differentials   systematically  maintained  between  the  four  favored  mer- 


495 

chandising  distributors  and  the  6,000  disfavored  dealers.  As  pointed  out  by  Judge 
Battisti  the  record : 

.  .  .  not  only  supports  but  requires  a  finding  that  American  Motors  failed 

to   establish   that   members   of   its   regular   dealer   group  possessed   "such 

selfsameness  as  to  make  the  averaging  of  the  cost  of  dealing  with  the  group 

a  valid  and  reasonable  indicium  of  the  cost  of  dealing  witii  any  specilic  group 

member"  [citing  Borden]. 

Sffond.  in  addition  to  approving  a  cost  study  with  a  fundamental  deficiency. 

tlie  decision  of  the  court  of  appeals  applied  an  erroneous  standard  in  reviewing 

the  Commission's  finding  that  Anicriean  Motors  had  failed  to  sustain  its  burden 

of  proving  that  the  alleged  cost  differentiating  functions  were  in  fact  required  for 

all  or  most  of  the  6,000  retailers  in  the  regular  dealer  group. 

American  Motors,  of  course,  had  the  burden  of  proving  that  the  6,000  regular 
dealers  it  grouped  together  for  cost  averaging  purposes  possessed  suflacient  simi- 
larity to  justify  collective  treatment.  Yet  the  cost  study  itself  contained  no  vinder- 
lying  or  supporting  pi'oof,  such  as,  for  example,  a  customer  survey,  analysis  or 
sampling,  showing  that  the  six  allegedly  cost  differentiating  functions  were  in 
fact  HMjuired  for  all  or  even  most  of  the  disfavored  retail  dealers.  On  this  basic 
reiiuisite,  the  cost  study  contained  only  as  assertion  that  "additional  sundry 
functions"'  performed  by  the  salesmen  of  American  Motors  in  serving  the  dis- 
favored dealers  were  "not  required  in  serving  the  merchandising  distributors." 
The  author  of  the  study,  called  as  a  witness  by  Amei'ican  Motors,  merely  repeated 
the  unsupported  statement  in  the  study  itself. 

Not  only  was  there  no  underlying  evidence  to  support  the  treatment  of  the 
"regular"  dealers  as  a  single  group,  l)ut  the  Commission  found  affirmative  evi- 
dence of  a  lack  of  homogeneity  among  the  6,000  disfavored  retailers.  In  only  two 
cities  visited  the  testimony  of  the  Commission's  investigating  attorney  revealed 
that  he  had  found  great  diversity  in  size  and  style  of  business  among  the  "regu- 
lar" dealers.  As  the  Commission  determined  and  as  the  decision  of  the  court  of 
appeals  does  not  question  : 

Regular  dealers  include  multi-outlet  dealers,  department  stores  with  nuilti- 

million  dollar  sales  volume,  dealers  who  receive  delivery  in  the  same  manner 

as  merchandising  distributors,  dealers  handling  its  lines  exclusively  or  semi- 

exclusively.  and  dealers  who.se  outlets  Avere  both  larger  and  smaller  than 

the  outlets  of  merchandising  distributors. 

Such  substantial  variations  in  the  regular  dealer  group  were  considered  by  the 

C(mimi.ssion  to  render  it  unlikely,  without  some  showing  by  American  Motors 

beyond  mere  assertions,  that  the  claimed  differentiating  functions  were  required 

for  many  of  the  dealers  in  the  "regular"  category.  Additionally,  the  Commission 

noted  that  the  only  official  of  American  Motors  to  appear  in  support  of  the  cost 

study  did  not  testify  that  the  claimed  functions  were  performed  for  all  or  even 

most  of  the  "regular"  dealers.  His  testimony  consisted  only  of  generalities  to  the 

effect  that  he  "would  say"  that  the  functions  were  required,  and  that  "generally 

speaking"  dealers  did  not  staff  themselves  to  perform  the  functions.  The  Com- 

mis.sion  accordingly  held  that  American  Motors  had : 

.  .  .  failed  to  carry  its  burden  that  its  price  differentials  to  its  favored 

customers  reflected  only  due  allowance  for  differences  in  the  cost  of  sale 

ivsulting  from  the  differing  methods  in  which  its  appliances  were  sold  to 

these  merchandising  distributors. 

In  so  holding,  the  Commission  further  noted  that  American  Motors  had  not 

made  the  lower  prices  to  the  merchandising  distributors  known  to  its  other  retail 

cu.stomers,  and  had  not  given  them  the  option  of  electing  to  receive  such  lower 

prices  in  lieu  of  the  alleged  differentiating  services  (Pet.  appendix,  50a,  10.5a). 

The  granting  of  discounts  to  a  few  large  buyers  without  letting  a  multitude  of 

comiK^ting  retailers,  both  large  and  small,  know  that  fact,  and  without  giving 

such  dealers  an  option  to  qualify  for  the  discount  prices  was  relevant,  in  the 

Commission's  view,  to  the  question  of  whether  the  claimed  functions  really  had 

any  validity  for  cost  differentiating  purposes. 

Disregarding  the  Commission's  conclusion  ba.sed  on  an  analysis  of  the  co.st 
study  itself,  and  disregarding  the  Commission's  analysis  of  all  other  evidence  in 
the  record  on  the  issue  of  whether  American  Motors  had  sustained  its  burden  of 
proving  thnt  the  functions  were  required  for  all  or  most  disfavored  retailers,  the 
court  of  apjieals  erroneously  proceeded  to  make  its  own  appraisal  of  the  weight 
to  be  accorded  the  cost  study  and  the  testimony  of  its  author.  The  court  of  appeals 
decided  thnt  the  study  and  the  testimony  "made  out  a  prima  facie  case  of  cost 
justification."  The  court  then,  incorrectly  treating  the  Commission's  findings  as 


496 

an  attempt  to  demonstrate  exceptions  from  an  otherwise  uniform  method  of 
American  Motors'  dealing  with  its  two  customer  groups,  lield  the  Commission's 
findings  to  be  "clearly  erroneous."  But  the  Commission  never  found  any  'nmiform 
method"  of  American  Motors  in  dealing  with  disfavored  dealers  and.  accordingly, 
could  not  tind  that  a  "prima  facie"  cost  justification  had  been  made  out.  Indeed, 
as  we  have  pointed  out,  no  such  finding  was  even  possible  on  the  basis  of  the 
cost  .'-tudy  submitted  to  the  Commission.  Thus,  the  court  has  assumed  uniform 
difference>!  in  dealing  with  two  classes  of  customers,  a  fact  which  never  was 
established. 

This  rilling  improperly  substituted  the  judgment  of  the  court  of  appeals  for 
that  of  the  Commission.  The  matter  of  cost  justification  is  peculiarly  within  the 
area  of  "expertise"  of  the  Commission,  but  "even  as  to  matters  not  requiring  ex- 
pertise" the  court  of  appeals  is  not  to  displace  the  Conmiission's  chijice  even 
between  two  fairly  conflicting  views,  which  were  not  present  in  this  record  in 
any  event,  rnivcr-sal  Camcru  Cov}).  v.  Xationul  Labor  Rch.ifionx  Board.  340  I'.S. 
474,  488  (1050).  In  fact,  the  court  of  appeals  in  this  case  did  precisely  what 
the  Supreme  Court  stated  in  J'niversal  Ccmicra  was  impermissible  in  reAiew- 
ing  Conunission  decision.s.  It  substituted  its  judgment  for  that  of  the  Commission 
where  the  Commission's  unanimous  rejection  of  the  cost  justification  was  sup- 
PK^)rted  on  the  record  as  a  whole.  See  also  Federal  Trade  Co  in  miss  ion  v.  Consoli- 
dat(d  Foods,  380  I'.S.  592,  590-GOO  ( 1964) . 

The  conrt  of  appeals,  moreover,  has  established  a  precedent  relaxing  the  stand- 
ard of  proof  required  to  make  out  a  cost  justification  defense.  Under  the  decision 
the  mere  assertion  in  a  cost  study  that  certain  enumerated  services  are  re- 
quired for  all  members  of  a  large  group  of  disfavored  customers,  coupled  \-\itn 
evidence  that  higher  co.sts  are  incurred  for  the  group  as  a  whole,  is  .sutiicient 
to  shift  to  the  Commission  the  burden  of  disproving  the  homogeneity  of  the 
grouping  on  the  alleged  cost  determining  points.  As  stated  earlier,  however,  the 
very  statute  enacted  by  Congress  places  the  burden  of  establishing  a  cost  justi- 
fication on  the  party  claiming  it.  And  this  burden  obviously  requires  probative 
and  substantial  evidence  as  to  all  elements  of  the  defense. 

Third,  the  court  misapplied  the  priu'-iples  of  Borden  in  this  case.  The  dist^inc- 
t'ons  the  court  found  between  the  pr-oofs  of  cost  justification  in  this  case  and  in 
Borden  do  not  make  the  principles  enumerated  therein  less  applicable  here.  As 
pointed  out  by  Judge  Rattisti : 

*  *  *  it  seems  clear  under  Borden  it  must  be  demonstrated  not  only  that 
the  mem]>ers  of  the  group  received  the  services  but  also  that  the  cost  of 
providing  the  same  was  reasonably  uniform  as  to  all  members  of  the  group. 

In  addition  to  what  we  consider  the  three  basic  errors  in  the  court's  opinion, 
the  court  makes  several  erroneous  as.sertions  about  the  Commission's  position 
in  this  case.  The  Commission  most  certainly  did  not  rule  that  the  American 
Motors'  cost  study  was  invalid  "because  it  did  not  demonstrate  that  as  to  each 
regular  dealer  the  cost  of  selling  to  it  exceeded  the  price  differential  or  was 
equal,  as  to  each  dealer,  to  the  average  of  such  extra  cost"  (slip  opinion,  p.  11). 
On  the  contrary,  the  Commission  specifically  acknowledged  the  validity  of  "clas.s 
pricing."  but  insisted  in  accordance  with  Borden,  as  already  made  clear,  that 
American  Motors  establish  as  a  predicate  that  the  "regular''  dealer  group  possess 
sufficient  homogeneity  on  the  cost  distinguishing  points  to  justif.v  class  group- 
ing for  cost  averaging  purposes. 

The  court  of  appeals,  furthennore.  completely  misinterpreted  the  Conunission's 
decision  where  the  court  charged  (slip  opinion,  p.  22)  the  Commission  in  effect 
with  "saying  that  in  an  enterpri.se  of  the  size  of  American  ]\Iotors,  it  is  virtually 
impossible  to  establish  a  cost  justification  it  will  accept."  As  already  stated,  the 
Conunission  did  not  consider  the  mere  as.sertion,  unsupported  by  any  customer 
survey,  analysis,  or  sampling,  that  G,000  customers  shown  to  be  characterized 
by  substantial  diversity  all  required  certain  functions  sufficient  to  discharge  the 
burden  of  proof  on  American  Motors.  However,  this  provides  no  justification 
whatever  for  suggesting  that  properly  supported  customer  grouping  would  have 
been  rejected  by  the  Conunission. 

The  court  of  a))i)eals  states  in  rejecting  the  Commission's  findings  that  the 
Commission  attorney  investigator  pointed  to  no  evidence,  when  he  testified, 
that  any  of  the  20  to  30  regular  dealers,  including  department  stores,  "perform 
for  themselves  the  functions  which  'added  to  American  Motors'  cost  of  doing 
business  with  them"  (slip  opinion,  p.  IG).  Later  the  court  of  appeals  states  (slip 
opinion,  p.  18)    that  "the  Commission  failed  to  point  to  one  individual  dealer 
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who  was  not  enjoying  the  extra  services  the  cost  of  which  was  part  of  the 
justification  for  the  price  differentials." 

The  fact  is  that  the  Commission's  attorney  who  conducted  the  investigation, 
and  visited  the  customers  of  American  Motors,  did  so  long  hefore  the  American 
Motors'  cost  study  was  undertaken.  The  cost  study  was  begun  by  American 
^Motors  several  months  after  the  Commission's  complaint  issued  challenging  the 
dscriminations  between  the  favored  large  buyers  and  the  remaining  dealers. 
Consequently  the  Conmiission's  attorney  had  no  knowledge  of  the  alleged  func- 
tions, or  even  their  claimed  existence,  when  he  called  on  the  20  to  30  disfavored 
dealers  in  Youngstown  and  Akron,  Ohio,  during  this  investigation  of  this  ca.se. 
Of  fundamental  importance,  moreover,  in  connection  with  the  statements  of  the 
court  of  appeals,  is  the  fact  that  it  was  not  the  Commission's  duty  to  disprove 
the  contentions  of  American  ^lotors  with  respect  to  the  functions.  It  was  the 
burderi  of  American  ^Motors  to  show  with  reasonable  certainty  that  the  functions 
were  performed. 

The  court  of  appeals  also  states  that  the  cost  study  in  this  case  surveyed  all 
retail  outlets  and  all  transactions  in  the  particular  .sales  zones  during  the  period 
of  the  study  (slip  opinion,  p.  19),  and  hence  was  not  characterized  by  reliance  on 
"majorities,  estimates  or  approximations"  as  the  cost  study  in  Borden.  There  is 
nothing  in  this  record  establishing  that  all  transactions  and  all  dealers  were 
studied.  This  may  not  have  been  the  case ;  the  time  study  merely  recorded  time 
spent  with  '"regular"  dealers  and  compared  the  total  amount  of  such  time  with 
the  time  spent  with  each  "merchandising  distributor."  But  of  overriding  impor- 
tance is  the  fact  discussed  earlier,  that  the  cost  study  approved  in  this  case  by 
the  court  of  appeals  contained  no  information  whatever  as  to  whether  the  time 
reijuired  to  perform  the  alleged  functions  was  reasonably  uniform  as  to  individual 
members  of  the  "regular"  dealer  group.  There  was  no  information  at  all  on  this 
vital  point,  not  even  the  "estimates"  or  "approximations"  the  court  found  sig- 
nificant in  distinguishing  the  cost  study  in  Borden  from  that  in  this  proceeding. 
Hence,  there  was  no  valid  basis  for  the  court  of  appeals  to  suggest  that  the  cost 
.study  of  American  Motors  possessed  greater  precision  than  that  in  Bordi  n. 

Apart  from  being  an  erroneous  outcome  of  this  case,  the  decision  of  the  court 
of  appeals  has  potentially  far-reaching  consequences.  In  addition  to  American 
Motors  there  are.  of  course,  many  other  national  manufacturers  who  sell  con- 
sumers goods  both  to  a  multitude  of  independent  dealers  and  to  large  chain  mer- 
chandisers. The  present  decision  could  well  provide  a  basis  for  national  manu- 
facturers to  give  cliain  merchandisers  a  discount  similar  to  that  utilized  by 
American  Motors  on  the  ground  that  additional  selling  functions  or  services  must 
be  rendered  to  the  independent  dealers  and  are  not  required  for  the  chain  mer- 
chandisers. The  decision  is  authority  for  the  proposition  that  in  such  a  situation 
there  is  no  requirement  that  the  claimed  services  be  related  to  any  reasonably 
uniform  co.«t  saving  among  the  di.sfavored  group. 

This  is  the  second  adverse  decision  this  year  on  questions  relative  to  whether 
cost  justification  defenses  were  made  out.  See  Federal  Trade  Comm'mxion  v. 
Standard  Mator  Prod  nets,  .371  F.2d  61.3  (2d  Cir.).  In  both  cases  it  was  obvious 
that  the  iiroponent  of  the  cost  defense  had  not  sustained  its  burden.  In  both 
cases  the  courts  of  appeals  ignored  the  general  principles  enunciated  in  Borden, 
and  simply  substituted  their  judgment  for  that  of  the  Commission.  Although  the 
Sixth  Circuit  did  not  cite  the  ^^taridard  Motor  decision,  it  should  be  noted  that 
the  court's  incorrect  characterization  of  the  effect  of  the  Commission's  decision, 
i.e..  to  require  cost  analysis  for  each  customer  and  thus  in  effect  to  eliminate 
customer  classes  for  pricing  purposes,  is  similar  to  that  expre.*sed  by  the  Second 
Circuit.  Certiorari  was  not  sought  by  your  office  in  Standard  Motor,  although 
recommended  by  the  Commission,  because  it  was  not  deemed  an  appropraite  case 
for  Supreme  Court  review. 

We  think  that  it  is  most  important  to  obtain  Supreme  Court  review  of  this 
case,  which  is  so  obviously  erroneous,  in  order  to  preclude  as  soon  as  po.ssible 
further  erosion  of  what  were  heretofore  considered  to  be  established  principles 
relating  to  the  cost  justification  defen.^e. 

For  all  of  the  foregoing  reasons  we  request  that  a  petition  for  certiorari  be 
filed  in  this  matter.  With  respect  to  the  order,  the  Commission  representatives 
handling  this  proceeding  in  the  Sixth  Circuit,  on  authorization  of  the  Commission, 
advised  the  court  that  the  Commission  would  be  willijig  to  withdraw  the  pre.'^ent 
order  and  substitute  a  somewhat  different  proscription.  The  Commission  offered 
to  replace  the  order  in  this  case  with  an  order  similar  to  that  issued  in  the  mat- 
ter of  V.'iUiam  H.  JRorer.  Ine.,  F.T.C.  Docket  8599  (see  Reply  Br.,  p.  14,  n.  .")).  The 
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('unuiiissiuii's  order  in  Rarer  wa.s  appruved  with  a  slight  modification  by  the 
Second  Circuit  in  William  H.  Rorcr,  Inc.  v.  Federal  Trade  Vommissioti,  374  F.2d 
622  (1S)(>7).  Consequently,  the  Commission  does  not  seek  to  pursue  any  issues 
raised  iiy  the  court  of  appeals  concerning  the  order  in  this  proceeding.  It  may 
be  noted,  however,  that  the  court  of  appeals  also  misconstrued  the  Commission's 
order.  The  Commission  did  not  require  advance  approval  of  "any  preferential 
pricing"  (slip  opinion,  p.  22)  or  of  "any  system"  (slip  opinion,  p.  23),  but  of 
different  prices  to  different  groups  ichere  the  differences  were  claimed  to  he 
cost  justified.  Indeed,  the  very  quotation  used  by  the  court  of  apiJeals  (slip  opin- 
ion, pp.  22-23)  from  the  Commission's  order  would  seem  to  demonstrate  this 
beyond  any  possibility  of  misunderstanding. 

Transmitted  herewith  are  copies  of  the  briefs  filed  in  the  court  of  appeals, 
copies  of  the  court's  opinion  and  order,  and  a  copy  of  the  printed  appendix. 

B.v  direction  of  the  Commission. 

Commissioner  Elman  does  not  concur  for  the  reason  that  the  decision  below, 
even  if  deemed  erroneous,  turns  on  the  siiecial  facts  of  this  case  and  presents 
no  questions  of  law  having  general  importance  in  the  enforcement  of  Section  2 
of  the  Clayton  Act. 

Paul  Rand  Dixon, 

Chairman. 


DEAN  MILK  CO. 


32.  Deem  Milk  Co.  v.  F.T.C.,  395  F.  2d  696  (7th  Cir.  1968) 

( a)   Court  Action :  Primary  line  aspect  of  order  dismissed, 
(ft)    Commission  Action: 

1.  On  May  14,  1968  directed  that  certiorari  not  be  sough.  Vote :  5-0,  Com- 
missioner Maclntyre  stating  that  he  wovild  have  preferred  that  certiorari 
be  sought. 

2.  On  June  11,  1968,  Assistant  General  Counsel  authorized  to  file  the 
motion  for  entry  of  an  enforcement  decree  and  final  decree  in  the  7th 
Circuit.  Vote:  5-0. 

3.  On  July  2,  1968,  directed  that  final  order  be  entered.  Vote:  5-0. 


May  14,   1968. 
Agenda  matter : 

(1)  Deem  Milk   Co.   and  Deem  Milk   Co.,  Inc.   v.   Federal  Trade   Commission 

(7th  Cir.   No.   15,483) 

Docket  8032 — Dean  Milk  Company,  et.  al. 

With  his  special  matter  circulation  of  May  7,  1968,  Mr.  Dixon  submitted  memo- 
randum of  the  same  date  in  which  he  reported  his  consideration  of  this  matter 
and  recommended  that  the  Commission  not  ask  the  Solicitor  General  to  seek 
certiorari  with  respect  to  the  primary  line  portion  of  this  matter ;  and,  as  to  the 
secondary  line  portion,  made  no  recommendation,  but  submitted  the  matter  for 
consideration. 

After  consideration,  on  motion  of  Mr.  Dixon,  it  was  directed  that  certiorari 
not  be  sought  in  this  matter. 

Mr.  Maclntyre  stated  that  he  would  have  preferred  that  certiorari  be  sought. 


June  11,   1968. 
(5)  Dean  Milk  Co.  v.  Federal  Trade  Commission  7th  Cir.,  No.  14,483 

Docket  8032 — Dean  Milk  Company,  et.  al. 

Circulated  by  Mr.  Dixon. 

June  6,  1968 — The  Assistant  General  Counsel  for  Appeals  was  authorized  to 
file  the  motion  for  entry  of  an  enforcement  decree  and  final  decree,  submitted 
with  memorandum  of  May  29,  1968,  from  the  Ofl!ice  of  the  General  Counsel,  in 
the  Court  of  Appeals  for  the  7th  Circuit. 


July  2,   1968. 

(18)  Docket  8032 — Dean  Milk  Company,  et.  al. 

Circulated  by  Mr.  Dixon. 

July  2,  1968 — The  Commission  entered  its  modified  order  in  Docket  8032  in 
accordance  with  the  judgment  of  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  on  April  1,  1968;  and  directed  that  the  order  be  served  upon 
the  parties. 

For  the  public  record,  Commissioners  Dixon,  Elman,  Maclntyre,  Jones  and 
Nicholson  voted  in  the  aflBrmative  as  to  the  foregoing  action. 
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NATIONAL  DAIRY  PRODUCTS  CORP. 


33.  National  Dairy  Products  Corp.  v.  F.T.C.  1969  Trade  Reg.  Rep.  Trans. 

Binder  H  72,829 

(a)  Court  Action:  Order  aflSrmed  as  modified. 
(6)  Commission  Action: 
1.  On  July  8, 1969  directed  that  certiorari  not  be  sought. 


July  8, 1969. 

(10)  National  Dairy  Products  Corp.  v.  Federal  Trade  Commission  7th  Cir. 

No.  16,455 

Docket  8548 — National  Dairy  Products  Corporation 

Circulated  by  Mr.  Dixon.  July  8, 1969— It  was  directed  that  certiorari  not  be 

sought 
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LETTER  OF  TRANSMITTAL 

Federal  Trade  Commission, 

October  25, 1966. 
Hon.  Orville  L.  Freeman, 
Secretary  of  Agriculture 
Washington,  D.C. 

Dear  Mr.  Secretary  :  Transmitted  herewith  is  an  Economic  Report  on  Milk 
and  Bread  Prices.  This  is  a  preliminary  report  prepared  in  response  to  your 
request  of  August  4,  1966,  that  the  Federal  Trade  Commission  "review  imme- 
diately the  pricing  policies  and  actions  for  bread  and  milk,  including  recent  price 
changes  of  these  food  items  and  their  relation  to  all  factors  affecting  cost  and  con- 
ditions of  competition." 

The  report  is  based  on  a  limited  amount  of  information  compiled  in  a  brief 
period,  but  does  provide  insights  into  the  initial  question  raised  in  this  inquiry, 
namely,  how  widespread  price  increases  have  been  for  bread  and  fluid  milk  in 
various  parts  of  the  country  and  the  amounts  of  these  increases  which  may  be 
attributed  to  increases  in  farm-originated  ingredient  costs,  especially  wheat  and 
raw  milk,  as  well  as  the  way  in  which  these  cost  increases  ultimately  became 
translated  into  consumer  prices. 

The  Commission  currently  has  under  way  in-depth  studies  of  cost  and  price 
changes  in  a  number  of  markets.  We  will  transmit  a  final  report  when  we  have 
completed  the  collection  and  analysis  of  the  information  required  for  these 
in-depth  studies. 

By  direction  of  the  Commission. 
Sincerely  yours, 

Paul  Rand  Dixon, 

Chairman. 
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Summary  of  the  Report 


The  sharp  Jnly-August-September  increases  in  retail  bread  and  milk  prices 
carried  bread  prices  to  7.5  percent  and  milk  prices  to  7.8  percent  above  the  Janu- 
ary 1966  level  (Fig.  1).  The  upward  movement  in  retail  prices  in  both  products 
appeared  initially  in  the  latter  part  of  1965  in  certain  Midwest  cities,  but  spread 
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quickly  to  the  East,  Mountain  States  and  Far  West  (Figs.  5  and  9).  The  mwe 
recent  advances  were  widespread,  although  in  isolated  areas  no  increases  took 
Dlace  at  that  time.  The  pattern  of  bread  and  milk  prices  has  been  uneven 
from  city  to  city,  but  in  general  the  greatest  advances  occurred  where  prices  were 
lowest  a  year  earlier  (Figs.  6 and  10).  .      ^  x,     .         ^=      -n    „„/i  k^^o/I 

Certain  qualitative  differences  between  the  price  behavior  of  milk  and  bread 
are  apparent.  Farm  ingredients  represent  a  relatively  small  proportion  of  the 
retail  price  of  bread,  but  a  substantial  share  of  the  consumer's  dollar  spent  on 
milk  Supply-demand  conditions  at  the  farmer  level  thus  do  not  exert  the  same 
Influence  on  consumer  prices  for  the  respective  products.  Large  retailers  are 
partially  integrated  into  the  production  of  both  products.  Most  large  grocery 
chains  bake  their  own  bread  but  also  sell  wholesale  branded  bread.  There  is  a 
substantial  differential  in  the  store  price  for  retailers  as  compared  wnth  whole- 
saler brands.  Some  of  the  leading  retailers  are  completely  integrated  backward 
into  milk  processing,  selling  only  their  own  private  brands.  Others  sell  private 
brands  processed  for  them  by  dairies  as  well  as  processor  labeled  milk.  Typically, 
however,  there  is  no  difference  in  the  retail  price  charged  for  processor  and 
retailer  brands  sold  in  the  same  store. 

The  recent  rise  in  bread  prices  followed  the  increases  in  wheat  prices  m  the 
spring  of  the  year.  The  advance  in  wheat  prices,  in  turn,  reflected  the  twin  facts 
of  a-n  expansion  in  export  demand  and  a  smaller  than  usual  wheat  crop.  But 
while  the  subsequent  rise  in  flour  prices  appeared  to  trigger  the  increase  in 
bread  prices,  the  pattern  of  price  increases  was  very  mixed.  The  greatest  increases 
occurred  in  cities  where  prices  were  lowest  in  August  1965.  For  example,  Milwau- 
kee, which  had  the  lowest  average  bread  prices  in  August  1965,  experienced  an 
increase  of  22.5  percent.  At  the  other  extreme,  Los  Angeles,  which  had  the 
highest  prices  in  August  1965,  experienced  a  decline  in  bread  prices  (Fig.  6). 

Retail  bread  prices  rose  an  average  of  1.7  cents  between  January  1,  and  Au- 
gust 15,  1966,  in  the  25  cities  studied  by  the  Commission.  Farmer  ingredient  costs 
accounted  for  0.6  cents,  bakers  for  0.7  cents,  and  retailers  0.5  cents.  There  was 
great  variation  as  among  cities,  however.  At  one  extreme,  in  4  cities  where 
prices  rose  3.7  cents,  farm  ingredient  costs  accounted  for  0.6  cents,  bakers  2.1 
cents  and  retailers  1.0  cents.  At  the  other  extreme,  in  4  cities  where  wholesale 
bakers  absorbed  the  entire  rise  in  ingredient  costs,  retail  prices  remained  un- 
changed over  the  period  ( Fig.  8) . 

The  mixed  pattern  in  retail  bread  prices  cannot  be  attributed  to  geographic 
differences  in  raw  material  costs  since  bakers  in  all  parts  of  the  country  have 
experienced  essentially  the  same  increases  in  ingredient  costs.  On  the  average, 
the  greatest  price  increases  occurred  in  cities  where  wholesale  bakers  had 
the  lowest  prices  in  the  beginning  of  the  period.  It  appears  that  in  these  cities 
bakers  used  the  occasion  of  increased  flour  costs  in  June  to  raise  their  prices  sub- 
stantially in  excess  of  their  increased  cost  of  ingredients.  For  example,  in  4  cities 
where  wholesale  bakers  had  relatively  low  beginning  prices,  they  increased  their 
prices  by  an  amount  four  times  greater  than  the  rise  in  ingredient  costs.  These 
bakers  still  had  prices  slightly  below  the  average  of  all  bakers,  however 
(Table  5).  Our  analysis  suggests  that  in  some  cities  where  wholesale  prices  rose 
most,  bakers  had  been  earning  very  low  profits,  or  even  incurring  losses.  Pre- 
liminary finding  from  our  in-depth  studies  seem  to  confirm  this  observation. 

Retailers  not  only  passed  on  the  increases  in  wholesale  bread  prices,  but 
added  to  them  by  expanding  their  own  gross  profit  margins,  both  absolutely  and 
proportionately.  Where  wholesale  prices  increased  most,  retailer  margins 
registered  the  largest  increases,  irrespective  of  the  size  of  their  previous  margins. 
Retailers  did  not,  however,  advance  the  prices  of  their  own  brands  of  bread  com- 
mensurately  with  the  bakers'  brands,  but  this  may  be  temporary  because  of  the 
usual  lag  in  retailer  brand  price  increases. 

Retailer  brands  of  bread,  as  indicated,  generally  sell  for  less  at  retail  than 
baker  brands.  In  the  cities  studied  by  the  Commission  the  difference  between 
the  two  averaged  5  cents  per  pound.  There  were  wide  differences  among  cities, 
however,  ranging  from  an  average  of  2.6  cents  in  one  group  of  5  cities  to  an 
average  of  7.8  cents  in  6  other  cities  ( Table  9 ) . 

In  the  case  of  milk,  farm  prices  had  been  severely  depressed  for  over  a  decade, 
particularly  in  the  so-called  "surplus"  production  states  in  the  Midwest.  The 
result  was  a  continued  exodus  of  dairy  farmers.  Until  1965,  increased  produc- 
tivity of  the  remaining  farmers  more  than  kept  supply  in  pace  with  the  demand, 
but  in  the  latter  year  the  exodus  from  dairy  farming  became  so  great  that  total 
milk  production  fell.  The  resulting  sharp  reversal  in  the  supply-demand  situation 
brought  rises  in  raw  milk  prices  which  were  quickly  transmitted  to  the  proc- 
essors and  retailers.   It  is  not  surprising,   therefore,  that  the  sharpest  price 
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increases  came  in  the  traditional  "surplus"  states.  The  three  cities  with  the 
lowest  retail  milk  prices  in  August  1965  experienced  large  gains  by  August  1966 : 
Minneapolis,  18.2  percent;  Cleveland,  22.7  percent;  and  Detroit,  19.6  percent 
(Fig.  10).  About  one-half  of  the  overall  increases  in  milk  prices  may  be  attrib- 
uted directly  to  higher  farm  prices.  In  24  cities  studied  by  the  Commission 
out-of-store  milk  prices  rose  an  average  of  3.9  cents  per  half-gallon  between 
January  and  August  15,  1966.  On  the  average,  farmers  accounted  for  2.0  cents, 
processors  0.9  cents,  and  retailers  1.0  cents.  There  was  considerable  variation 
as  among  cities,  however.  In  9  cities,  where  prices  rose  an  average  of  5.9  cents, 
farmers  accounted  for  3.1  cents,  processors  1.2  cents  and  retailers  1.6  cents. 
On  the  other  hand,  in  7  cities,  where  prices  increased  an  average  of  0.8  cents, 
farmers  accounted  for  0.4  cents,  processors  less  than  0.05  cents  and  retailers 
0.4  cent   (Fig.  11). 

It  appears  that  much  of  the  increase  in  processors'  margins  occurred  in 
markets  where  margins  had  been  abnormally  low  (Table  14).  an  inference 
supported  by  preliminary  findings  of  our  in-depth  studies.  On  the  other  hand, 
the  extent  of  the  increases  in  retailers'  margins  appeared  to  be  directly  relatexl 
to  advances  in  the  prices  which  they  paid  for  milk.  Where  wholesale  prices  rose 
most,  retailers  not  only  passed  on  the  increase  but  added  to  it  by  expanding 
their  own  margins,  both  absolutely  and  proportionately.  But  where  wholesale 
prices  increased  only  slightly,  retailers  did  not  widen  their  margins  appreciably 
(Table  15). 

In  general,  then,  it  appears  that  the  recent  price  increases  in  bread  and  milk 
were  triggered  by  changes  in  the  supply  situation  at  the  farm  level.  The  actual 
increases  in  retail  prices  were  about  double  the  step  up  in  milk  prices  at  the 
farm  level  and  retail  bread  prices  were  about  three  times  greater  than  the 
advance  in  farm  ingredient  costs  to  bakers.  Part  of  the  amount  added  by  both 
milk  and  bread  processors  in  some  cities  clearly  represents  an  upward  adjust- 
ment from  what  had  been  depressed  margins.  The  increase  in  retailer  gross 
profit  margins,  on  the  other  hand,  resulted  largely  because  retailers  pyramided 
prices  in  markets  where  wholesale  prices  rose  most. 

There  are  notable  exceptions  to  this  general  pattern  of  price  increases.  For 
this  reason,  the  Commission  is  studying  in  depth  several  markets  which  experi- 
enced especially  sharp  increases  in  bread  and  milk  prices.  The  analysis  in  these 
cities  will  cover  factors  in  addition  to  ingredient  costs  which  may  have  contrib- 
uted to  increased  processor  costs,  including  wages,  packaging  and  other  items. 
It  will  also  study  the  level  and  pattern  of  profits  in  these  cities. 

In  conclusion,  this  preliminary  review  indicates  that  recent  price  increases 
in  bread  and  milk  may  be  attributed  to  the  following:  (1)  Farm  prices  rose 
because  of  radically  changed  supply-demand  conditions.  In  milk,  where  the 
greatest  farm  price  increases  occurred,  farm  prices  had  been  severely  depressed 
for  over  a  decade.  In  bread,  the  recent  rise  in  wheat  prices  reflected  a  sharp 
reversal  in  the  supply-demand  .situation  with  respect  to  the  19(>6  wheat  crop. 
(2)  Bread  and  milk  processors  as  a  group  not  only  passed  on  the  increases  in 
ingredient  costs,  but  added  to  their  margins  as  well.  Part  of  the.se  margin  in- 
creases reflect  other  cost  increases  while  part  may  have  added  to  profits  which 
had  previously  been  depressed.  (3)  Because  of  the  practice  of  taking  a  fixed 
percentage  margin,  retailers  tended  to  pyramid  the  price  increases  generated  at 
the  farm  and  processor  levels. 

At  this  time  there  is  reason  to  believe  that  the  upward  price  spiral  will  not  be 
extended.  Although  the  usual  .seasonal  advances  in  milk  prices  in  the  winter 
months  may  be  anticipated,  it  is  likely  that  some  of  the  recent  advances  in 
bread  prices  will  not  "stick"  because  of  the  wide  differential  in  some  markets 
between  retailer  and  baker  brands.  For  both  bread  and  milk  retailer  gross 
margins  have  become  so  wide  in  some  markets  that  effective  competition  may 
exert  downward  pressures.  Finally,  there  is  growing  consumer  resistance  to  price 
increases  which  may  induce  retailers  to  inten.sify  price  crm)pctitkm  and  curtail 
the  promotional  competition  which  has  substantially  raised  retail  distribution 
costs  over  the  past  decade. 

I 

Nature  and  Scope  of  Study 

This  preliminary  report  on  bread  and  milk  prices  was  undertaken  by  the 
Federal  Trade  Commission  pursuant  to  a  request  on  August  4.  liK)6.  from  the 
Secretary  of  Agriculture  that  the  Commission  "review  immediately  the  pricing 
policies  and  actions  for  bread  and  milk,  including  recent  price  changes  of  these 
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food  items  and  relation  to  all  factors  affecting  costs  and  the  conditions  of  com- 
petition."^ 

In  response  to  this  request,  the  Commission  undertook  a  two-phase  study. 
The  first  is  designed  to  determine  the  amount  and  pervasiveness  of  the  price 
increases  in  various  parts  of  the  country,  the  extent  to  which  they  may  be 
attributed  to  increases  in  basic  ingredient  costs,  and  the  manner  in  which  higher 
ingredient  costs  ultimately  are  translated  into  consumer  prices.  The  second  phase 
involves  in-depth  studies  of  a  limited  number  of  metropolitan  areas  to  ascertain 
in  some  detail  the  inter-relationships  between  changes  in  various  cost  elements 
in  the  production  and  distribution  of  these  products  and  the  prices  the  con- 
sumers are  paying. 

This  preliminary  report  covers  only  the  first  phase  of  our  inquiry.  We  are 
unable  to  report  at  this  time  on  the  second  phase  of  the  study  because  cost  in- 
formation from  some  companies  is  not  yet  available  for  the  period  covering  the 
major  price  increases  occurring  in  August.  A  final  report  will  therefore  be  made 
which  will  analyze  the  cost,  price,  and  profit  movements  in  particular  markets 
experiencing  sharp  price  increases  in  recent  months. 

In  order  to  secure  the  necessary  factual  foundation  for  this  inquiry,  the 
Commission  undertook  to  gather  information  from  two  major  sources:  (1)  the 
Bureau  of  Labor  Statistics,  which  supplied  special  tabulations  of  unpublished 
data,  and  (2)  the  leading  companies  in  each  of  the  principal  phases  of  the  bread 
and  milk  industries,  namely,  the  major  bread  bakers,  milk  processors,  and  na- 
tional grocery  chains,  which  furnished  data  for  many  of  the  markets  they  serve. 
For  the  in-depth  studies  additional  bakers,  dairies,  and  grocery  retailers  active 
in  the  particular  markets  selected  for  study  were  also  requested  to  furnish  cer- 
tain data  on  prices  and  costs.  Companies  in  each  of  these  industries  have  co- 
operated fully  and  expeditiously  in  this  inquiry. 

For  the  preparation  of  this  report  the  Commission  studied  price  developments 
in  39  cities,  and  secured  directly  from  leading  companies  data  reflecting  their 
operations  in  27  of  the  largest  of  these."  Specifically,  the  Commission  obtained 
wholesale  price  information  for  the  27  cities  from  the  9  largest  fiuid  milk  proc- 
essors and  the  8  largest  wholesale  bakers  'and  it  obtained  both  purchase  and  re- 
sale price  information  from  9  of  the  largest  food  store  chains.  The  surveyed  com- 
panies represent  a  substantial  portion  of  the  business  done  in  their  respective 
fields,  and  they  are  major  factors  in  most  of  the  cities  studied.* 

Much  of  the  retail  price  information  covered  in  this  report  is  based  on  the 
prices  of  leading  food  chains.  While  the  prices  of  these  companies  may  not 
portray  precisely  the  level  of  retail  prices,  they  are  good  indicators  of  the  trend 
in  prices.* 

This  report  is  concerned  primarily  with  measuring  the  change  in  bread  and 
milk  prices  and  the  manner  in  which  ingredient  price  increases  became  reflected 
in  higher  wholesale  and  retail  prices.  It  has  not  attempted  to  study  the  impact 
of  higher  costs  of  other  items.  This  is  not  to  imply  that  other  costs  may  not 
also  have  risen.  The  extent  and  significance  of  other  cost  components  will  be 
dealt  with  in  detail  in  the  in-depth  studies  of  individual  markets. 

Before  turning  to  an  analysis  of  the  recent  price  developments,  it  is  appro- 
priate to  place  them  in  perspective.  The  following  section  therefore  discusses 
post-war  price,  margin  and  profit  trends  in  the  milk,  bread,  and  food  retailing 
industries. 


^  The  letters  exchanged  between  Secretary  of  Agriculture  Orville  L.  Freeman  and  Chair- 
man Paul  Rand  Dixon  will  be  found  in  Appendix  A. 

-  The  larger  number  of  cities  is  the  list  for  which  the  Bureau  of  Labor  Statistics  has 
comniled  retail  price  data. 

^  In  196.5  the  8  largest  wholesale  bakers  produced  about  40  percent  of  all  commercial 
bread  made  and  the  nine  largest  grocery  chains  produced  an  additional  9.4  percent.  These 
companies  manufactured  a  somewhat  higher  percentage  of  all  bread  sold  through  food 
stores.  Two  or  more  of  the  nine  largest  national  bakers  operate  in  all  but  three  of  the  cities 
surveyed  ;  four  or  more  bakers  and/or  chains  operated  in  all  but  four  of  the  cities.  More 
than  two  of  the  largest  bakers  or  chains  were  represented  in  all  but  one  city. 

(The  nine  dairy  companies  surveyed,  plus  the  major  chains,  account;  for  over  30  per- 
cent of  total  U.S.  fluid  milk  production.  These  companies  represent  an  even  larger  share 
of  fluid  milk  sold  through  grocery  stores,  because  many  of  the  smaller  companies  sell 
mainly  through  home  delivery  or  very  minor  amounts  through  grocery  stores.  Wholesale 
price  Information  on  milk  was  obtained  from  chain  retailers  as  well  as  dairy  processors. 

The  nine  food  chains  surveyed  account  for  about  27  percent  of  total  U.S.  grocery  store 
sales.  In  all  cities  covered  by  the  Commission  survey  these  chains  did  more  than  10 
percent  of  the  grocery  store  business  and  in  all  but  7  cities  they  did  over  20  percent  of 
the  business. 

*  Comparison  with  Bureau  of  Labor  Statistics  data  indicates  that  the  bread  and  milk 
prices  of  large  chains  average  about  3  percenit  less  ithan  the  average  of  all  food  retailers. 
However,  BLS  data  show  that  between  August  1963  and  August  1966  average  milk  and 
bread  prices  of  chains  Increased  by  about  the  same  percent  as  all  food  stores. 
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Trends  in  Pbices,  Margins,  and  Profits 
post-wak  price  trends  in  bread  and  milk 

Some  perspective  regarding  the  long  term  trends,  as  well  as  the  more  recent 
changes  in  bread  and  milk  prices,  may  be  gained  by  examining  retail  price 
changes  over  the  period  1^7  to  date  as  depicted  in  Figure  1.  This  chart  shows 
the  indexes  of  retail  prices  of  bread,  milk,  food  (except  restaurant),  and  all 
items  contained  in  the  consumer  price  index  except  food.  The  left  panel  of  the 
chart  shows  the  trends  on  an  annual  basis  from  1947  through  1965.  The  panel  in 
the  right-hand  portion  of  the  chart  shows  the  monthly  changes  from  January 
1964  through  September  1966.  Eiach  of  the  indexes  shown  is  based  on  1947-1949 
as  100. 

Food  prices  in  general  increased  rather  sharply  during  the  years  1950-51 ; 
thereafter  they  fluctuated  somewhat,  but  as  recently  as  1960  they  were  only 
four  points  above  their  1951  level.  In  the  early  1960's  they  rose  modestly,  but 
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beginning  in  1963  an  upward  movement  developed  and  the  food  price  index 
crossed  the  120  mark  (1947^9=100)  for  the  first  time  in  the  post-war  period. 
Following  a  steady  upward  trend,  particularly  since  the  end  of  1964,  the  food 
index  rose  in  August  1966  to  a  new  post-war  high  of  132.9 — that  is,  nearly  one- 
third  above  the  base  period,  but  declined  to  132.5  in  September. 

Non-food  items  in  the  consumer  price  index,  however,  commenced  their  sharp 
upward  movement  earlier,  and  their  rise  has  been  more  precipitous.  By  Septem- 
ber 1966  the  all-items-less-food  index  reached  a  level  42.8  percent  above  the  base 
period. 

As  between  bread  and  milk,  the  former  has  risen  much  more  sharply,  not  only 
over  the  long  pull  of  the  post-war  years,  but  in  recent  months.  Retail  bread  prices 
have  experienced  an  uninterrupted  rise  (on  an  annual  basis)  in  each  of  the  18 
years.  1947  through  1965,  reaching  165.7  in  the  latter  year.  In  1966  to  date,  more- 
over, the  rise  has  been  very  steep.  In  January  of  this  year  the  retail  bread  price 
index  stood  at  169.9.  By  .September  1966  it  had  risen  to  182.2. 

Retail  milk  prices  followed  pretty  closely  the  total  food  price  index  until  the 
mid-fifties,  but  since  then  milk  prices  have  generally  risen  faster  than  the  average 
of  all  food  items.  During  the  past  two  years,  milk  and  total  food  prices  have  shown 
the  same  general  upward  movement,  and  the  increases  have  been  quite  pro- 
nounced in  milk  since  early  in  1965.  In  September  1966  the  retail  milk  price  index 
reached  134.8,  a  new  post-war  peak. 

RELATIVE  CHANGES  IN   FAEM,  PEOCESSOR  AND  REH^AILEai  PRICES  AND   MARGINS 

The  counterpart  to  the  matter  of  the  extent  of  price  increases  at  retail  is 
the  question  of  the  extent  to  which  these  increases  have  been  shared  by  the 
various  factors  in  the  market.  In  the  case  of  bread  this  is  a  question  of  whether 
the  increases  have  flowed  to  the  farmers  producing  the  wheat,  the  millers  pro- 
ducing the  flour,  other  producers  of  bread  ingredients,  the  bread  bakers,  or  the 
retailers.  In  respect  to  milk  there  is  the  question  of  whether  farmers,  processors 
or  retailers  have  been  responsible  for  the  price  increases. 

As  shown  in  Fig.  2,  over  the  two  decades  which  have  elapsed  since  World 
War  II  the  greatest  part  of  the  increase  in  bread  prices  can  be  attributed  to 
bread  bakers.  Their  spread,  which  is  the  difference  between  their  selling  prices 
and  ingredient  costs,  represents  one-half  the  cost  of  bread  at  retail.  The  baker's 
spread  rose  from  a  1947-49  average  of  5.7  cents  per  pound  to  12.2  cents  a  pound 
in  August  1966.  This  increase  is  equal  to  sixty-five  percent  of  the  average  increase 
in  the  retail  price  of  bread  over  the  period.  Had  it  not  been  for  this  increase  in 
baker  spreads,  the  price  of  bread  would  have  increased  slightly  less  than  the 
average  of  all  food  prices. 
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RETAIL  BREAD  PRICES  AND  COST  COMPONENTS,   1947-1966 
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Selling  and  distribution  expenses  have  been  the  major  cause  of  baker  cost 
increases.^ 

Farm  ingredient  prices,  on  the  other  hand,  have  risen  very  little  in  absolute 
terms.  They  held  at  around  3.2  cents  per  pound  of  bread  over  the  entire  period 
from  1947-49  to  1965.  As  recently  as  January  1965,  the  farm  value  of  all  ingredi- 
ents used  in  making  one  pound  of  white  bread  was  3.5  cents  per  pound.  This 
figure  rose  by  0.5  cents  per  pound  between  January  and  August  1966.  Expressed 
as  a  percentage  of  the  consumer  dollar,  the  farm  value  of  ingredients  used  in 
making  white  bread  fell  from  26.0  percent  in  1947-49  to  17.5  percent  in  August 
1966.  Prices  of  processors  of  farm  ingredients  (especially  flour,  milk  and  sugar) 
going  into  bread  have  risen  somewhat,  but  their  share  decreased  from  14.2  to 
11.0  percent.  Also,  the  retailer's  spread  increased,  from  15.0  percent  in  1947-49 
to  18.0  percent  of  the  retail  price  in  August  1966  ( Fig.  2) . 

The  price  of  raw  milk  received  by  farmers  declined  after  reaching  a  post- 
war high  in  1952.  The  recent  increases  in  raw  milk  prices  represented  a  partial 
recovery  of  these  previous  losses. 

The  farmer's  share  of  the  consumer's  dollar  spent  on  fluid  milk  declined  rather 
steadily  after  1952.  Although  the  recent  increases  stopped  the  downward  trend, 
the  farmer  still  received  a  smaller  share  than  in  earlier  years  (Fig.  3. ) 

The  division  between  processors  and  retailers  of  the  spread  between  tlie  raw 
milk  and  the  retail  price  cannot  be  determined  through  1965  from  available  data. 
However,  on  the  basis  of  the  data  collected  by  the  Commission  for  a  number  of 
cities,  in  August  1966  the  farmer's  share  of  the  consumer's  dollar  was  51.0  cents, 
processor's  share  was  30.5  cents,  and  the  retailer'  margin  was  18.5  cents.  During 
the  January-August  interval,  the  farmer's  share  held  steady,  the  processor's 
share  declined,  and  the  retailer's  share  rose. 


1  Whereas  at  the  end  of  World  War  II  selling  and  distribution  were  21  percent  of  whole- 
sale baker  total  costs,  In  1965  they  were  about  35  percent.  Increases  In  selling  and  distri- 
bution expenses  therefore  explain  about  two-thirds  of  the  bakers'  spread  Increases  over 
the  period  and  nearly  half  of  the  average  retail  price  Increases  of  bread.  Had  It  not  been 
for  the  increase  in  selling  and  distribution  costs  pushing  up  the  price  of  bread,  the  post-war 
bread  price  Increases  would  have  been  less  than  the  Increase  in  the  consumer  price  index, 
all  other  things  assumed  equal.  Report  of  the  Federal  Trade  Commission  on  Wholesale 
Baking  Industry,  1946,  Table  2,  p.  2.3  ;  Organization  and  Competition  in  the  Milling  and 
Baking  Industries,  Technical  Study  No.  5,  National  Commission  on  Food  Marketing,  1966, 
Table  3-49,  p.  106. 
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Figure  3 
FARM  AND  RETAIL  MILK  PRICES,   1947-1966 
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The  increase  in  gross  margins  of  food  retailers  has  not  been  confined  to  bread 
and  milk.  (Gross  profit  margins  are  the  difference  between  the  cost  of  merchan- 
dise purchased  by  a  retailer  and  the  price  at  which  the  merchandise  is  sold.) 
Although  gross  margins  of  food  retailers  have  risen  continuously  over  the  past 
decade,  the  greatest  increases  occurred  among  large  food  chains.  Whereas  in 
1955  large  food  chains  had  gross  profit  margins  of  18.1  percent,  by  1964  their 
margins  had  grown  to  22.8  percent  (Figure  4).  This  is  in  sharp  contrast  to 
medium  and  small  food  chains,  whose  margins  increased  very  little  over  the 
period. 

Several  factors  contributed  to  increased  gross  margins.  This  matter  was  studied 
in  depth  by  the  National  Commission  on  Food  Marketing  during  the  past  two 
years.  The  Final  Report  of  that  body  concluded  as  follows  with  respect  to  the 
causes  of  increased  margins  : 

Higher  margins  for  retailers,  in  general,  reflect  the  cost  of  trading  stamps 
and  other  promotions,  higher  costs  of  renting  or  owning  store  facilities,  in- 
creased labor  costs  and  advances  in  other  expenses.  More  services  offered 
by  retail  stores  add  to  the  job  to  be  done  and  account  for  some  of  the  in- 
crease in  costs.^ 
The  Food  Commission  found  that  increased  advertising  and  promotion   (in- 
cluding trading  stamps)  alone  accounted  for  40.9  percent  of  the  increase  in  mar- 
gins of  food  chains  between  1955  and  1964." 


^  Food  from  Farmer  to  Consumer,  Report  of  the  National  Commission  on  Food  Marketing, 
•66,  p.  78. 
"Ibid.,  p.  78. 
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The  Food  Coanmission  further  found  that  higher  promotional  expenditures  had 
become  reflected  in  higher  retail  prices.  On  this  point  the  Food  Commission 
concluded : 

When   stamps   were  first   introduced,    retailers   giving   them   frequently 
attained  suflicient  additional  volume  to  more  than  pay  for  the  stamps.  Con- 
sumers, therefore,  did  not  have  to  pay  higher  prices  for  food  but  benefited 
from  the  stamps  and  the  premiums  they  obtained  for  stamps.  As  more  and 
more  of  the  industry  adopted  stamps  and  competing  forms  of  promotion,  how- 
ever, it  was  no  longer  possible  for  retailers  as  a  whole  to  obtain  additional 
volume  by  using  trading  stamp  promotion.  As  a  result,  the  cost  of  the  stamps 
represented  an  additional  cost  of  retailing,  and  prices  rose.  All  too  often  con- 
sumers buying  food  also  were  required,  in  effect,  to  make  tie-in  purchases  of 
premiums  being  offered  for  trading  stamps.^ 
Increased  promotional  costs  pushed  costs  and  prices  of  chains  above  those  of 
smaller  retailers.  On  the  basis  of  in-depth  studies  of  cost  and  prices  in  Portland, 
Maine,   and  Topeka,   Kansas,   the   Food   Commission  concluded :   "In  the   two 
markets,  small  local  chains  and  afliliated  independents  had  lower  retail  prices, 
lower  margins,  and  lower  operating  exi>enses  than  large  chains.  Only  in  procure- 
ment costs  did  the  larger  chains  have  an  advantaga" " 

Increased  gross  profit  margins  of  chains  have  an  important  impact  on  the 
size  of  consumer  expenditures  in  food  stores.  An  increase  of  even  one  i>ercentage 
point  in  the  gross  margins  of  food  retailers  involves  $600  million.  Hence,  if  all 
food  retailers  had  increased  their  margins  by  as  much  since  1955  as  did  the 
largest  chains — about  5  percentage  points — it  would  have  involved  $3  billion.^ 
This  $3  billion  would  have  been  paid  for  by  consumers  in  higher  prices  or  by 
food  store  suppliers  in  lower  prices,  or  would  have  been  shared  by  the  two  groups. 

PROFIT   TRENDS 

The  trend  in  profit  i)erformance  for  the  period  194:8  to  date  of  the  three 
branches  of  the  food  business  with  which  we  are  concerned  in  this  study  is  shown 
in  Table  1.  The  data  on  profits  after  taxes  as  a  percent  of  net  worth  are  given  for 
bakeries,  dairies,  and  leading  food  manufacturers.  The  table  also  contains  sep- 
arate profit  data  for  the  four  largest  and  other  large  companies  in  the  bakery 
and  dairy  industries. 

There  has  been  a  steady  downward  trend  in  bakery  profits  over  the  past  decade, 
with  the  drop  most  pronounced  for  the  "other  large"  group.  The  top  4  earned  21.2 
percent  after  taxes  on  net  worth  in  1948,  averaged  between  11  and  14  percent  in 
the  1950's  but  by  1965  fell  to  7.5  percent.  The  other  large  bakeries  did  worse, 
declining  to  below  10  percent  return  in  every  year  since  1950  and  consistently 
below  5  percent  in  the  1960's.  Actual  losses  were  registered  in  the  three  years 
1962-1964  and  only  a  2.0  percent  return  was  secured  in  1965.'' 

Large  dairies,  particularly  the  big  4,  have  fared  better  over  the  years  than  the 
bakeries.  The  4  largest  dairies  in  1965  earned  12.4  percent  after  taxes  on  net 
worth,  a  rate  of  return  exceeded  only  once  since  1950.  Because  the  overall  profits 
of  large  dairies  are  infiuenced  heavily  by  their  nondairy  operations,  they  prob- 
ably overstate  the  rate  of  return  earned  on  the  fluid  milk  portion  of  their  busi- 
ness.* The  other  large  dairies  earned  9.4  percent  in  1965 — about  the  average  for 
the  1960's,  but  below  the  11  percent  rate  earned  in  the  late  1950's. 

Leading  food  chains  in  1965  earned  12.1  percent  after  taxes,  which  happened  to 
be  the  same  proflt  rate  for  leading  food  manufacturers.^  The  earnings'  rate  of  the 
leading  food  chains  as  a  group  have  averaged  11.5  percent  during  the  1960's.  as 
compared  with  13.1  percent  during  the  1950's.  Since  1960  profit  rates  of  large 
wholesale  bakers  were  well  below  those  of  either  large  food  chains  or  large  food 
manufacturing  corporations  as  a  group.  Although  large  dairy  processors  enjoyed 
somewhat  higher  profit  rates  than  did  bakers,  they  very  probably  earned  a  lower 
rate  of  return  on  the  fluid  milk  portion  of  their  bu.siness  than  the  average  rate 
of  return  of  large  chains  and  food  manufacturing  corporations. 


1  Food  from  Parmer  to  Consumer,  Report  of  the  National  Commission  on  Food  Market- 
ing, p.  77. 

2  Ibid.,  p.  79. 

3  In  1965  total  food  store  sales  came  to  $67  billion. 

*  Preliminary  findings  of  our  in-depth  studies  show  that  even  leading  dairies  are  earn- 
ing very  low  rates  of  return  on  their  fluid  milk  oiperations  in  some  cities. 

^rrhe  cut-off  point  In  the  definition  of  leading  food  chains  is  annual  sales  exceeding 
$100  million  ;  for  food  manufacturers  $100  million  or  more  of  assets. 

36-138  O — 70— Vol.  3 34 
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TABLE  1.— PROFITS  AFTER  TAXES  AS  A  PERCENT  OF  NET  WORTH,  LARGE  BAKERIES,  DAIRIES,  FOOD  CHAINS,  AND 

FOOD  MANUFACTURING  COMPANIES,  1948-65 


Year 


Bake 

r'les 

Dairies 

Leading 

Leading  food 

food 
chains  3 

manufacturing 
companies  * 

Top  4 

Other  large ' 

Top  4 

Other  large  z 

21.2 

16.1 

14.0 

10.2 

16.1 

12.8 

14.7 

13.9 

16.1 

11.7 

17.5 

11.7 

14.1 

12.9 

14.8 

10.8 

15.2 

13.2 

11.1 

9.4 

11.5 

7.7 

11.8 

9.4 

11.6 

8.3 

11.2 

7.2 

11.7 

9.3 

11.7 

9.3 

11.8 

7.9 

12.6 

10.0 

11.9 

6.1 

13.0 

8.2 

13.6 

9.3 

M3.7 

6.4 

5  12.4 

9.8 

13.4 

10.2 

13.6 

7.1 

12.4 

11.8 

14.1 

9.9 

13.3 

7.6 

12.2 

11.7 

14.1 

9.8 

12.1 

5.7 

12.2 

11.3 

12.9 

10.3 

11.4 

5.7 

12.0 

11.2 

12.0 

10.8 

9.5 

4.4 

11.6 

9.9 

11.8 

10.7 

6.8 

1.3 

10.9 

8.4 

10.6 

10.7 

6.3 

-1.0 

10.8 

7.8 

10.4 

11.7 

7.3 

-2.3 

10.9 

8.8 

11.2 

11. 0 

7.8 

-3.8 

11.9 

9.7 

12.7 

11.7 

7.5 

2.0 

12.4 

9.4 

12.1 

12.1 

1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965. 


>  Includes:  8  bakers  during  1948-54  and  5  thereafter. 

2  Includes  11  dairies  during  1948-54  and  8  thereafter. 

3  All  food  chains  with  annual  sales  exceeding  $100,000,000. 

*  All  food  manufacturing  companies  with  assets  of  $100,000,000  or  more. 
5  Change  in  composition  of  the  top  4  from  7  previous  years. 

Sources:  Federal  Trade  Commission,  "Rates  of  Return  for  Identical  Companies  in  Selected  Manufacturing  Industries," 
1940—1947-61  and  1955-64;  Leading  food  chains,  National  Commission  on  Food  Marketing,  "Organization  and  Compe- 
tition in  Food  Marketing,  1965-66",  pp.  292-93;  Food  manufacturing  companies,  Moody's  Industrial  Manual. 

Market   Characteristics 

There  are  a  number  of  major  factors  in  the  organizational  structure  of  the 
markets  for  bread  and  milk  which  influence  their  price  behavior.  For  both 
products  there  are  three  levels  to  be  considered,  the  farm,  the  manufacturer  and 
the  retailer.  The  relative  importance  of  cost  elements  at  these  distribution 
levels  varies  significantly  as  between  the  two  products.  In  the  case  of  bread, 
the  key  ingredient,  flour,  is  intermediate  between  the  farmer's  product  and  the 
baker's  product,  and  the  latter  is  turned  out  in  a  variety  of  sizes,  shapes  and 
types.  For  milk  the  process  is  in  some  ways  simpler,  but  in  other  ways  more 
complex.  Raw  milk  is  sold  to  processors,  who,  in  turn,  may  manufacture  several 
different  categories  of  dairy  products :  fluid  milk,  butter,  cheese,  etc.  While  farm 
prices  of  wheat  are  subject  to  Government  agricultural  controls,  the  relation- 
ship between  such  influences  and  the  ultimate  price  of  bread  is  more  remote  than 
the  relationship  between  the  farmer's  price  of  raw  milk  and  the  price  the 
housewife  pays  for  bottled  milk  at  the  supermarket. 

Industrially,  three  major  groups  influence  the  operations  of  the  respective 
markets  once  the  raw  i>roduct  has  left  the  farmer's  hands,  the  bakeries  (manu- 
facturers), the  dairies  (processors)  and  the  retailers.  The  leading  bread  ibakeries 
serving  most  local  markets  are  nationally  organizetl.  The  same  may  be  said  for 
the  leading  dairies  and  the  supermarket  chains,  with  certain  variations  in  each 
case  in  regional  influence. 

Nevertheless,  the  markets  for  both  bread  and  milk  are  essentially  local  in 
character  and  considerable  diversity  is  found  in  price  behavior  from  market  to 
market  In  the  case  of  both  commodities  there  are  processing  plants  spread 
throughout  the  country  serving  local  markets.  Consumers  also,  of  course,  buy 
both  products  at  the  local  level.  The  ingredient  inputs  of  the  tAvo  products  differ. 
Wheat  and  flour  are  sold  on  a  national  basis.  Milk  is  sold  on  a  local  basis.  In 
addition,  the  conditions  of  supply  for  milk  are  not  imiform  in  the  various  re- 
gional markets  and  there  Is  an  overlay  of  governmental  controls  that  affects  the 
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prices  received  by  farmers,  and  in  the  so-called  controlled  states  the  prices  of 
processors  and  retailers  also  are  regulated.^ 

In  view  of  the  local  character  of  the  milk  and  bread  industries,  overall  national 
averages  obscure  what  is  happening  in  individual  markets.  The  remainder  of  this 
report  therefore  will  analyze  price  developments  in  various  metroi>olitan  areas. 

Ill 

Recent  Changes  in  the  Price  of  Bread 

geographic  patteain  of  retail  prices 

The  general  price  increase  in  bread,  as  noted  earlier  (Fig.  1),  got  underway 
around  the  first  of  the  year.  Prices  increased  steadily  until  July  when  they  ad- 
vanced sharply  following  wheat  price  increases  in  June.^  Even  prior  to  the  first 
of  the  year,  however,  there  were  bread  price  increases  in  certain  parts  of  the 
country  (Fig.  5A-5D).  For  example,  in  Kansas  City,  Dallas,  Houston,  Philadel- 
phia and  Atlanta,  store  prices  increased  in  the  latter  months  of  1965.  In  January 
and  February  1966  the  increases  caught  hold  in  Chicago,  Minneapolis,  St.  Louis, 
and  Cleveland  (and  had  advanced  further  in  Kansas  City)  among  Midwest 
cities;  in  Seattle  on  the  West  Coast;  and  Boston  and  Baltimore  in  the  East. 
These  early  increases  were  modest,  and  some  merely  represented  rebounds 
from  earlier  declines.  It  was  not  until  mid-summer  that  price  rises  became  gen- 
ral  enough  to  cause  the  average  national  price  to  increase  sharply.  In  August, 
increases  were  registered  in  Chicago,  Minneapolis,  Milwaukee,  Kansas  City,  St. 
Louis,  Cleveland,  Indianapolis,  Detroit,  Denver  (which  had  caught  up  with 
the  rising  trend  in  April),  Houston,  New  York,  Boston,  Philadelphia,  Atlanta, 
Los  Angeles,  San  Francisco,  and  Seattle.  On  the  other  hand,  in  a  few  markets 
retail  bread  prices  declined  in  August,  notably  in  Pittsburgh  and  Portland 
(where  the  decline  had  been  under  way  since  May).  In  Honolulu  retail  bread 
prices  remained  fairly  stable  throughout  1965-()6  at  levels  considerably  below 
those  that  prevailed  early  in  1964. 

The  extent  of  recent  price  increases  in  39  cities  is  shown  in  Fig  6.  Between 
August  1965  and  August  1966  the  price  of  one  pound  of  white  bread  rose  an 

STATES  WITH  AUTHORITY  TO  REGULATE  MILK  PRICES  AT  THE  FARM,  WHOLESALE,  OR  RETAIL  LEVELS,  1965 


State 


Alabama 

California 

Florida 

Georgia 

Louisiana 

Maine 

Massachusetts.. 

Mississippi 

Montana 

Nevada 

New  Hampshire. 

New  Jersey 

NewYorl<_ 

North  Carolina.. 

Oregon. 

Pennsylvania 

South  Carolina... 

Vermont 

Virginia 

Wyoming 


>  Emergency  procedures  only. 
2  By  audit  and  filing. 


Farm 

Wholesale 

Retail 

prices 

prices 

prices 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

XI 

X' 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X2 

X 

X 

X 

X 

X 

X 

X 

X 

X 

^  The  following  table  from  the  National  Commission  on  Food  Marketing  technical  stud.v 
of  "Organization  and  Competition  In  the  Dairy  Industry"  (p.  43),  shows  the  status  of 
regulatory  controls  In  the  various  states  : 

2 /The  data  upon  which  this  discussion  of  retail  prices  is  based  are  those  assembled  by 
the  Bureau  of  Labor  Statistics.  The  data  cover  both  wholesale  baker  brands  and  private 
labels.  The  Bureau  gathers  prices  from  corporate  chain  retail  stores  and  large  and  small 
independent  food  stores.  Information  obtained  Independently  by  the  Federal  Trade  Com- 
mission was  limited  to  the  largest  multi-plant  wholesale  bakers  and  the  largest  national 
corporate  chain  grocers.  Because  the  data  reflect  their  different  sources,  some  details  neces- 
sarily vary  from  the  picture  presented  here. 
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Figure  5A 

RETAIL  BREAD   PRICE  TRENDS  IN  SELECTED  CITIES* 
JANUARY   1964  -  AUGUST   1966 
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Source;    Preparr-d  froni  Jjta  lunnslied  by  lliu  Buriau  uf  L.ibor  Sl.iti.-lics.     .Appt'udi.x  iiible  5. 
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Figure  5B 

RETAIL  BREAD  PRICE  TRENDS  IN  SELECTED  CITIES* 
JANUARY    1964   -  AUGUST   1966 
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♦City  average  store  price  per  one-pound  loaf  of  white  pan  bread. 

Sojrce:    Prepared  from  data  furnistied  \rj  the  Bureau  of  Labor  Statistics.    Appendix  table  5. 
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Figure  5C 

RETAIL  BREAD  PRICE  TRENDS  IN  SELECTED  CITIES* 
JANUARY   1964  -  AUGUST   1966 
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•City  average  store  price  per  one-pound  loaf  ol  white  pan  bread. 

Source;    Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics.   Appendix  table  5. 
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Figure  5D 

RETAIL  BREAD  PRICE  TRENDS  IN  SELECTED  CrTIES* 
JANUARY  1964   -  AUGUST  1966 
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•City  average  store  price  per  one-pound  loaf  of  white  pan  bread. 

Source;    Prepared  from  data  furnished  Ijy  the  Bureau  of  Latxir  Statistics.    Appendix  table  5, 
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Figure  6 
RETAIL  BREAD   PRJCE  CHANGES  IN  THIRTY-NINE  CITIES 
AUGUST   1965   -   AUGUST   1966 
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average  of  10.1  percent.  This  represented  an  average  increase  of  2.1  cents  per 
loaf — from  20.7  cents  to  22.8  cents. 

The  national  average  price  obscures  the  diverse  movements  occurring  in  vari- 
ous cities.  In  Milwaukee,  for  example,  prices  rose  by  22.5  percent,  whereas  in 
Los  Angeles  they  declined  by  3.7  percent  ( Fig.  6) . 

Although  there  are  exceptions,  the  greatest  price  increases  occurred  in  cities 
with  the  lowest  prices  in  the  beginning  of  the  period.  Milwaukee  is  a  prominent 
example.  In  August  1965  its  prices  were  the  lowest  of  the  39  cities  shown  in 
Fig  6.  It  also  exi)erienced  one  of  the  greatest  increases  over  the  following  12 
months.  On  the  other  hand,  Los  Angeles,  which  had  the  highest  prices  in  the 
beginning  of  the  period,  had  the  greatest  decreases. 

When  cities  are  grouped  by  their  prices  in  August  1966,  a  rather  clear  overall 
pattern  emerges  (Table  2).  The  10  cities  with  the  lowest  retail  prices  in  August 
1965  experienced  average  price  increases  of  15.4  percent,  or  2.7  cents  i>er  pound. 
At  the  other  extreme,  the  9  cities  with  the  highest  prices  in  August  1965  experi- 
enced an  average  increase  of  only  4.3  i>ercent,  or  1.1  cents  per  ijound. 

TABLE  2.— CHANGES  IN  RETAIL  BREAD  PRICES,  AUGUST  1965  TO  AUGUST  1966 


Average  prices  for  white  pan 
bread  (cents  per  pound) 

Average 

amount  of 

change 

Average 

percent  of 

change 

Number  of  cities 

August  1965    August  1966 

10 

10 

10 

9 

17.7                  20.4 

.-.. 19.3                  21.9 

20.9                  22.6 

25.5                  26.6 

2.7 
2.6 
1.7 
1.1 

15.4 

13.8 

8.2 

4.3 

Source:  Based  on  data  supplied  the  Federal  Trade  Commission  by  the  Bureau  of  Labor  Statistics. 


RECENT  INCREASES  IN  INGREDIENT  COSTS 

Flour  and  other  ingredients  account  for  roughly  one-third  of  the  bakers  total 
costs  of  manufacturing  and  distributing  white  bread.  In  addition  to  flour,  the 
basic  ingredients  are  sugar,  nonfat  dry  milk,  lard  and  yeast. 

Table  3  charts  the  price  movements  of  the.se  products  since  1961.  Each  ingre- 
dient is  expressed  in  terms  of  its  cost  to  bakers  per  one-pound  loaf  of  white 
bread.^ 

Overall  ingredient  costs  followed  a  rather  steady  course  during  1961-1965. 
average  5.6  cents  per  loaf.  The  costs  of  individual  ingredients  also  followed 
a  rather  even  course. 

After  remaining  virtually  unchanged  in  the  first  months  of  1966.  flour  prices 
began  rising  in  May,  and  by  July  were  0.7  cents  above  the  price  at  the  beginning 
of  the  year.  Flour  prices  declined  somewhat  in  August  and  September.  The  only 
other  significant  ingredient  to  rise  in  price  was  nonfat  dry  milk,  which  rose 
from  around  0.4  cents  per  loaf  in  late  1965  to  0.5  in  August  1966.  Between  Janu- 
ary and  August  1966  the  cost  to  bakers  of  farm  derived  ingredients  used  in 
manufacturing  white  bread  rose  from  5.9  cents  to  6.5  cents  per  loaf. 

The  rise  in  ingredient  costs  is  directly  traceable  to  a  rise  in  farm  prices  of 
wheat  and  milk.  The  farm  value  of  wheat  used  in  flour  rose  from  2.8  cents  per 
loaf  from  January  1966  to  3.2  cents  per  loaf  in  August  1966.  The  farm  value  of 
all  ingredients  used  in  bread  rose  from  3.5  cents  per  loaf  in  January  1066  to  4.0 
cents  per  loaf  in  August  1966." 


^  Appendix  Table  6  shows  the  actual  prices  of  the  ingredients. 
-  See  Appendix  Table  2. 
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TABLE  3.— COST  OF  INGREDIENTS  PER  POUND  LOAF  OF  WHITE  BREAD,  1961-66 

lAmounts  In  cents! 


Year 


All 
ingredients  > 


Flour 


Sugar        Dry  milk 


Lard 


Yeast 


1961 

1962 

1963.. 

1964 

1965 

October  1965 

November  1965.. 
December  1965.. 

January  1966 

February  1966... 

March  1966 

April  1966 

May  1966 

June  1966 

July  1966 

August  1966 

September  1966. 


5.4 

4.0 

0.4 

0 

0.3 

0.1 

5.7 

4.3 

.5 

.2 

5.6 

4.1 

.6 

.2 

5.6 

4.1 

.5 

.2 

5.7 

4.2 

.5 

.3 

5.8 

4.3 

.5 

.3 

5.8 

4.3 

.5 

.3 

5.8 

4.3 

.5 

.3 

5.9 

4.3 

.5 

.3 

5.9 

4.3 

.5 

.3 

5.8 

4.2 

.5 

.3 

5.8 

4.3 

.5 

.3 

5.9 

4.4 

.5 

.3 

6.2 

4.7 

.5 

.3 

6.5 

5.0 

.5 

.3 

6.5 

4.9 

.5 

.3 

(') 

4.9 

.5 

.  (2) 

.3 

>  Includes  minor  ingredients  not  listed  in  table. 
2  Not  available. 

Source:  Computed  from  prices  shown  in  appendix  table  6. 


Hence,  between  January  and  August  1966  increased  farm  prices  added  .5  cents 
per  pound  to  the  price  of  white  bread.  Costs  of  these  ingredients  to  bakers  rose 
only  fractionally  more  than  their  increased  farm  value — .6  cents  compared  to 
.5  cents. 

The  rise  in  the  farm  value  of  flour  occurred  because  of  a  sharp  reversal  in  the 
supply-demand  situation  for  wheat  in  1966.  Whereas  total  U.S.  wheat  production 
rose  steadily  in  recent  years,  adverse  weather  reduced  the  size  of  the  1966  crop. 
In  July  the  United  States  Department  of  Agriculture  forecast  a  supply  of  1,240 
million  bushels,  about  87  million  below  1965  production  (Appendix  Table  7). 
Total  supply  for  1966  (including  beginning  carryover)  was  1,777  million  bushels, 
or  368  million  below  the  figure  of  a  year  earlier.  The  decline  in  carryover  resulted 
from  growing  export  commitments  as  well  as  domestic  consumption.  The  tight- 
ened supply-demand  situation  pushed  farm  wheat  prices  up  from  the  annual  aver- 
age of  $1.34  per  bushel  in  1965  to  $1.74  in  mid-July  1966. 

Because  of  the  changed  supply-demand  situation,  the  Secretary  of  Agriculture 
raised  the  wheat  allotment  for  the  1967  crop  year  16.6  million  acres,  or  32 
percent.  Since  U.S.  wheat  acreage  in  1967  will  be  well  above  this  year's  level, 
wheat  prices  in  1967  most  probably  will  drop  somewhat  below  current  levels. 

CHANGES    IN    WHOLESALE    PRICES 

Th  e  timing  of  price  increases 

Retail  bread  prices  increased  only  moderately  (about  1.9  percent)  during 
the  first  six  months  of  1966.  However,  by  early  September^  they  had  risen  7.5 
percent  (Table  4).  The  retail  price  increases  were  triggered  by  increases  in 
wholesale  prices. 

The  wholesale  price  increases  were  heavily  clustered  in  July  and  August.  Be- 
tween January  1  and  August  15  eight  large  national  makers  made  a  grand  total  of 
98  general-  list  price  increases.  Sixty-four  of  these  occurred  during  Jtily  and 
the  first  15  days  of  August' 

With  few  exceptions,  no  significant  wholesale  price  increases  happened  in  the 
Northeast  or  the  South  before  mid-July.^  There  were  some  substantial  increases 
in  wholesale  list  prices  for  white  bread  in  Cleveland  and  Pittsburgh  in  March 
and  April.  However,  no  such  price  activity  appeared  in  any  of  the  eastern  sea- 
board or  southern  cities  surveyed. 


1  The  Bureau  of  Labor  Statistics  collects  bread  prices  the  first  complete  week  of 
each  month.  ...  .... 

"  General  price  increases  are  defined  as  those  covering  two  or  more  loaf  sizes  in  one  clt.v. 

'  A  number  of  these  increases  occurred  after  the  first  week  in  August  and  therefore 
are  not  reflected  in  the  BLS  average  price  for  August. 

*  Thle  discussion  is  based  on  information  received  from  the  eight  largest  wholesale  bakers. 
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TABLE  4.— RETAIL  BREAD  PRICES  AND  FREQUENCY  OF  PRICE  LIST  INCREASES  BY  THE  8  LARGEST  NATIONAL 
WHOLESALE  BAKERS  JAN.  1  TO  AUG.  15,  1966,  27  CITIES 


Average  retail 

price  per  1 

pound  of  bread  i 

Index 
of  prices 

Number  of  gen- 
eral wholesale 
list  price  in- 
creases during 
month  2 

January - 

February 

March 

April                             

.      -  .                          21.4 

21.4 

21.6 

21.8 

100.0 
100.5 
100.9 
101.9 
101.4 
101.9 
101.9 
106.5 
107.5  . 

9 
5 

10 
10 

May                               -- 

21.7 

0 

June                               

21.8 

0 

July                               

.       ...                    21.8 

38 

August... 

September 

22.8 

23.0 

3  26 

1  Bureau  of  Labor  Statistics,  U.S.  average  price.  BLS  collects  bread  prices  on  the  first  complete  week  of  each  month. 

2  A  general  price  list  increase  is  considered  to  have  occurred  when  1  of  the  8  largest  national  wholesale  bakers  increases 
list  prices  on  at  least  2  sizes  of  its  own  brand  of  white  bread  in  1  of  the  27  cities  surveyed.  If  in  any  1  month  each  of  the 
8  largest  national  wholesale  bakers  increased  their  list  prices  in  each  city  in  which  it  operated  (of  the  27  cities  surveyed), 
there  would  have  been  a  total  of  77  general  price  increases  for  that  month. 

3  Up  to  Aug.  15. 

Source:  Federal  Trade  Commission. 

General  wholesale  list  price  increases  by  the  largest  bakers  took  place  in  Jan- 
uary in  only  the  three  cities  of  St.  Louis  and  Kansas  City,  Missouri,  and  Memphis, 
Tennessee.  All  except  one  of  these  price  rises  occurred  in  the  former  two.  These 
price  rises  began  in  St.  Louis  on  January  17  and  in  Kansas  City  on  January  26. 
All  important  price  rises  in  February  happened  in  Memphis  and  Milwaukee.^ 
The  price  increa.ses  in  Memphis  took  place  in  the  first  few  days  of  February  and 
appear  to  have  been  a  continuation  of  the  activity  started  at  the  end  of  the 
previous  month.  Milwaukee  price  increases  occurred  in  the  middle  of  February. 
Thus,  important  increases  in  the  wholesale  list  price  of  bread  had  not  spread 
beyond  these  four  cities  at  the  close  of  February. 

Price  increases  occurred  in  a  number  of  cities  during  March  and  April.  On 
the  second  day  of  March,  two  wholesale  bakers  raised  their  prices  in  Indian- 
apolis. A  few  days  later,  a  third  wholesale  baker  raised  his  prices  there."  Sub- 
stantial price  increases  also  took  place  during  March  in  Pittsburgh,  Cleveland, 
Denver  and  San  Francisco.  Price  rises  again  occurred  in  Cleveland  in  the  middle 
of  April.  Two  large  wholesale  bakers  raised  list  prices  in  Chicago  early  in  April. 
The  only  other  price  increases  reported  in  April  took  place  in  Los  Angeles  at 
mid-month  and  in  Portland,  Oregon,  at  the  month's  end.'' 

No  important  increases  in  wholesale  list  prices  for  white  bread  were  noted  in 
either  May  or  June.  In  fact,  no  substantial  increases  in  white  bread  wholesale 
list  prices  were  initiated  by  the  large  wholesale  bakers  between  the  end  of  April 
and  July  11.*  On  that  date,  a  price  rise  was  announced  for  Minneapolis ;  then 
another  rise  was  annovmced  for  that  city  on  the  16th  of  July.  On  July  18  in- 
crea.ses in  whole-sale  prices  were  announced  for  nine  cities- — Los  Angele.s,  San 
Francisco,  Denver,  Kansas  City,  St.  Louis,  Memphis,  Chicago,  Milwaukee  and 
Detroit.  All  of  these  cities  were  objects  of  further  price  increases  during  July. 
Later  in  the  month  price  increases  occurred  in  Buffalo  and  New  York  City. 

There  is  little  point  in  distinguishing  July  from  August  dates,  since  the  an- 
nounced price  rise  occurred  steadily.  The  northeastern  and  southern  cities,  not 
subject  to  substantial  changes  in  bread  wholesale  list  prices  until  August,  be- 
came the  foci  of  such  increases.  By  mid-August,  substantial  increases  in  the 
wholesale  list  prices  for  white  bread  had  taken  place  in  every  region  of  the 
United  States.  After  mid-July,  each  of  the  eight  largest  wholesale  bakers  of  white 
bread  raised,  its  list  prices  in  more  than  one  large  city. 


^  These  wholesale  changes  were  quickly  passed  on  in  the  form  of  increased  retail  bread 
prices.  (See  Fig.  5B.) 

-  In  Indianapolis,  Denver  and  San  Francisco,  these  wholesale  price  rises  were  reflected 
in  higher  city  average  retail  bread  prices.  In  Cleveland,  the  wholesale  changes  were 
either  anticipated  or  absorbed  by  retailers.  In  Pittsburgh  those  wholesale  rises  are 
probably  first  reflected  in  BLS  figures  for  April.   (See  Figs.  5A  and  5B.) 

»  See  Fig.  5D. 

*  Although  some  cities  display  slight  upward  movements  of  retail  bread  prices  during 
this  period  (Fig.  5 A,  Pittsburgh;  Fig.  5B,  Cleveland  and  Indianapolis;  Fig.  5C,  Houston), 
those  small  rises  aj>parently  were  not  the  result  of  any  general  wholesale  price  pressure. 
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As  the  above  discussion  indicates,  price  increases  were  made  by  the  largest 
bakers  principally  on  a  city-by-city  basis.  Only  one  of  the  largest  bakers  an- 
nounced a  price  increase  effective  simultaneously  in  all  of  the  markets  in 
which  it  operates.  Even  that  company  had  previously  made  its  price  increaes  city 
by  city. 

In  summary,  no  widespread  increases  in  wholesale  bread  prices  occurred  until 
July.  Retail  prices  in  early  July  were  only  1.9  percent  above  the  January  level 
(Table  4).  But  shortly  foUovping  the  increases  in  wheat  prices  in  June,  which 
became  reflected  in  flour  costs  to  bakers  by  July  1,  bakers  in  many  markets 
increa.sed  their  wholesale  prices  of  bread.  In  nearly  all  cases,  these  increases 
exceeded  by  varying  amounts  the  rise  in  flour  costs  per  loaf  of  bread.  Further 
increases  occurred  during  August.  Between  the  first  week  in  Jtily  and  the  first 
week  in  September  retail  prices  rose  an  additional  5.6  percent  above  the  January 
level. 

Private-label  bread  sales  hy  bakers 

Six  of  the  eight  largest  wholesale  bread  bakers  reported  prices  for  private-label 
bread.  Generally,  those  prices  were  below  the  wholesale  list  prices  for  their  own 
brands.  Private-label  bread  baked  by  wholesale  bakers  was  available  in  22  of  the 
27  cities  surveyed.  Although  this  bread  was  sold  in  many  loaf  sizes,  all  wholesale 
bakers  making  private-label  bread  offered  a  one-pound  loaf.  As  with  the  wholesale 
bakers'  own  brands,  the  most  usual  price  change  was  1.5  cents  per  loaf.  If  the 
range  be  extended  from  1.3  to  1.7  cents  per  loaf  difference,  about  one-half  (16  out 
of  31 )  of  the  price  increases  are  included.  Broadly,  the  price  of  private-label 
bread  made  by  the  largest  wholesale  bakers  increased  by  about  the  same  amount 
as  did  the  price  of  their  own  brands  for  a  one-pound  loaf. 

Brand  names  for  private-label  bread  were  not  reported  by  all  of  the  largest 
bakers  surveyed.  From  those  brand  names  that  were  reported,  it  appears  that 
the  largest  wholesale  bakers  are  making  private-label  bread  for  grocer  associa- 
tions such  as  IGA  rather  than  for  corporate  chains.  However,  at  least  two  of  the 
largest  corporate  chain  grocers  were  buying  their  private-label  bread  in  one 
city  from  two  of  the  largest  wholesale  bakers. 

Inter-city  patterns  in  wholesale  bread  prices 

Between  January  1  and  August  15,  1966,  wholesale  bread  prices  increased  in 
most  of  the  cities  studied  by  the  Federal  Trade  Commission.  The  extent  of  the 
increases  was  very  uneven,  however. 

Although  there  was  considerable  variation  among  cities,  as  a  general  rule 
prices  rose  most  in  cities  with  the  lowest  prices  at  the  beginning  of  the  period. 
Cities  with  average  prices  of  less  than  19  cents  i^r  loaf  on  Juanry  1  exi>erienced 
average  price  increases  of  11  percent,  or  2.0  cents  per  loaf  (Table  5).  In  fact, 
the  5  cities  with  average  prices  of  18  cents  or  less  in  January  experienced  price 
increases  of  14.8  percent  or  2.6  cents  per  loaf.  At  the  other  extreme,  cities  with 
January  prices  exceeding  20  cents  per  loaf  had  increases  of  about  5.5  percent, 
or  1.2  cents  per  loaf. 

TABLE  5.— AVERAGE  WHOLESALE  LIST  PRICE  OF  A  1-POUND  LOAF  OF  WHITE  BREAD,  JANUARY  AND  AUGUST  1966, 

25  CITIES 


January  price  range  i  (cents  per  loaf) 

Under  19.... 

19  and  20 

Over  20 

Cltyaverage2   25  19.8  21.2  1.4  7.3 

'  Arrayed  by  January  prices. 

2  An  average  price  of  a  1-pound  loaf  of  white  bread  could  not  be  computed  for  2  of  the  27  cities  surveyed. 

Source:  Federal  Trade  Commission  Survey. 


Number  of 
cities 

Average  price  ( 
January  1966 

cents  per  loaf) 
August  1966 

Average 
amount  of 
change 

Average 
percent  of 
change 

9 

9 

7 

18.0 
19.4 
22.6 

20.0 
20.3 
23.8 

2.0 
0.9 
1.2 

11.0 
4.8 
5.5 
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CHANGES    IN    MARGINS    OF    LABGE    FOOD    CHAINS 

Wholesale  baker  brands 

A  survey  of  wholesale  prices  paid  and  retail  prices  charged  for  regular  white 
plain  bread  in  25  cities  by  the  8  largest  national  grocery  chains  during  the  period 
January  through  August  15,  1966,  shows  that  these  chains  generally  passed  on 
not  only  the  full  amount  of  the  wholesale  bread  bakers'  price  increases,  but  also 
increased  their  retail  markups  as  well  (Fig.  7)  .^  In  19  of  the  21  cities  where  whole- 
sale price  increases  were  recorded,  the  8  chains  increased  their  retail  markups  not 
only  absolutely  but  also  as  a  percent  of  retail  selling  prices.  Retail  price  increases 
were  exactly  equal  to  the  wholesale  cost  increases  in  the  other  two  cities. 

The  most  frequent  retail  margin  increase  was  one-half  cent.  This  occurred  in 
about  half  of  the  cities.  The  city  having  the  greatest  increase  showed  the  largest 
national  chains  added  1.4  cents  to  their  margains  in  addition  to  passing  along 
the  wholesale  price  increase. 

The  most  frequent  increase  in  percentage  margins  was  four-tenths  of  a  per- 
centage point.  At  the  end  of  the  period,  August  15.  the  average  retail  margin  in 
the  25  cities  was  19.7  percent  whereas  it  had  been  19.5  percent  in  January.^ 

Table  6  compares  the  average  changes  in  retailers'  margins  associated  with 
changes  in  the  prices  which  they  paid  for  bread.  For  example,  in  cities  where 
wholesale  prices  paid  rose  an  average  of  2.7  cents  per  pound,  retailers  not  only 
passed  on  this  increase,  but  added  an  additional  .9  cent.  At  the  other  extreme, 
where  there  was  no  increase  in  wholesale  prices,  retailers  did  not  change  their 
prices  or  margins. 

TABLE  6.— CHANGES  IN  PRICES  PAID  AND  GROSS  MARGINS  OF  LARGE  GROCERY  CHAINS,  WHOLESALE  BAKER 

BRANDS  OF  WHITE  BREAD,  JANUARY  TO  AUGUST  1966 

Average  change 

Average  change         in  gross  mar-  Average  per- 

In  price  paid       gins  of  chains  centage  point 

Number  ot            (cents  per            (cents  per  change  in  ^ross 

Range  of  change  in  price  paid  per  pound                        cities                 pound)                 pound)  margins 

2  cents  and  over 4  2.7  0.9  0.5 

1.5  cents  to  2  cents __                        9  1.5  .5  .5 

Less  than  1.5  cents 8  1.1  .3  '0 

No  change 4  0  0  0 

25-city  average 1.3  .4  .3 

'  Less  than  0.1  percentage  point. 

Source:  Federal  Trade  Commission  Survey. 

The  retail  margin  increases  of  the  large  chains  might  be  described  as  a  "pyra- 
miding" of  price  increases.  In  nearly  every  city  where  wholesale  prices  increased, 
retailers  used  the  occasion  to  increase  their  retail  margins  and  to  pass  both  on 
in  a  single  retail  price  increase.  Although  this  coincidence  in  timing  of  wholesale 
price  and  retail  margin  increases  is  not  conclusive  evidence  that  the  chains 
would  not  have  raised  their  i-etail  margins  in  the  absence  of  a  wholesale  price 
increase,  it  is  significant  that  the  chains  did  not  increase  their  retail  margins  in 
any  of  the  four  cities  where  wholesale  bakers'  prices  did  not  increase. 

Moreover,  as  shown  in  Table  7,  the  increase  in  retailers'  gross  profit  margins 
was  not  related  to  the  size  of  margins  at  the  beginning  of  the  period.  Rather, 
retailers  were  just  as  apt  to  pass  on  increases  in  markets  where  they  already 
had  high  gross  profit  margins  as  in  those  where  the  reverse  was  true.  The  main 
determinant  of  the  size  of  their  increa.se  was  the  magnitude  of  the  increase  in 
wholesale  prices.  This  is  in  sharp  contrast  to  the  experience  of  wholesale  bakers, 
where  there  was  an  inverse  relation  between  increases  in  wholesale  baker  prices 
and  the  level  of  their  prices  in  January. 


^  Two  of  the  27  cities  listed  in  Appendix  B  are  not  included  in  Fig.  7.  A  retail  gross 
profit  marjiin  for  bread  could  not  be  computed  from  the  data  submitted  bv  the  chains 
operation  in  one  while  the  other  was  excluded  because  the  diata  submitted  by  the  single 
large  chain  operating  in  it  was  considered  unrepresented. 

2  See  Table  7. 
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Figure  7 

CHANGES  IN  PRICES  PAID  AND  GROSS  MARGINS  OF  LARGE  GROCERY  CHAINS, 
WHOLESALE  BAKER  BRANDS  OF  WHITE  BREAD,  JANUARY  TO  AUGUST  1966 


City 
1 

2 

3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Increase  In  Wholesale  Price  to  Chains 


icrease  in  Chain  Margins 


3.0 


_L 


J_ 


_1_ 


_!_ 


_i_ 


2.0  1.0 

Cents  per  Pound 


1.0 
Cents  per  Pound 


•No  Change 

Source:    Federal  Trade  Commission  Survey. 


TABLE  7. 
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-CHANGE  IN  GROSS  PROFIT  MARGINS  FOR  WHITE  BAKER  BRAND  BREAD,  9  LARGE  GROCERY 
CHAINS,  JANUARY  TO  AUGUST  1966;  25  CITIES 


Number  of 
cities ' 

Average  gross  profit  margins 

Range  of  gross  profit  margins, 
January  1966 

Cents  per 

pound, 

January 

Change, 

January-           Percent  of  sales 

August 

(cents)         January           August 

Percentage 
point  change 

OverScents     9  5.6  0.5  22.1  22.3  0.2 

4.1  through  5  cents 9  4.7  .5  19.2  19.6  .4 

4centsorless 7  3.7 .3  16.4  16.7 ^ 

Cityaverage _  25  4.7  .4  19.3  19.6  .3 

•  Cities  grouped  according  to  gross  profit  margins  in  January  1966. 
Source:  Federal  Trade  Commission  survey. 

Private  label  price  increases. — Prices  of  bread  sold  under  the  private  labels 
of  the  largest  national  grocery  chains  increased  much  less  than  the  prices  of 
wholesale  baker  brands  sold  by  these  chains.  From  January  1  to  August  15, 
1966,  private  label  bread  prices  of  chains  in  17  of  25  cities  where  comi>arisons 
could  be  made  ^  increased  either  not  at  all  or  by  amounts  smaller  than  those 
of  wholesale  bakers'  brands  (Table  8).  In  five  of  the  remaining  eight  cities, 
private  label  prices  and  wholesale  baker  brand  prices  increased  by  the  same 
amounts ",  and  in  only  three  cities  were  the  private  label  price  increases  greater 
than  the  wholesale  baker  brand  increases.  The  average  private  label  price 
increase  in  the  25  cities  was  .8  cents,  slightly  less  than  half  as  great  as  the 
average  wholesale  baker  brand  price  increase.  In  only  two  cities  did  the 
average  private  label  price  increase  as  much  as  2  cents. 

Private  label  price  increases  of  different  chains  tended  to  occur  independently 
of  each  other  as  well  as  independently  of  the  price  increases  of  wholesale  bakers' 
brands.  This  was  particularly  evident  for  the  period  January  through  June. 
Since  July,  however,  the  increased  frequency  of  price  increases  of  both  whole- 
sale baker  brands  and  private  labels  has  made  it  more  diflBcult  to  eliminate 
the  possibility  of  associated  increases. 

TABLE  8.— PRIVATE  LABEL  AND  BAKER  BRAND  RETAIL  PRICE  INCREASES  OF  LARGE  CHAINS, 

JANUARY-AUGUST  1966 


Cities  in  which  private  label  prices 
increased 

Number 

of 

cities 

Average  price  change  (cents  per  pound  of  bread) 

Chain          Difference 
Wholesale                    store  (baker  brand  price 
baker                 private         minus  private 
brands                   labels            label  price) 

Less  than  wholesale  baker  brands 

The  same  amount  as  baker  brands  ' 

More  than  baker  brands 

17 
5 
3 

2.3 

1.0 

.7 

.9 
1.0 

1.9 

1.4 

.0 

-1.2 

Cityaverage. 

25 

1.8 

1.0 

.8 

'  Includes  2  cities  in  which  there  were  no  changes  in  either  private  label  or  baker  brand  prices. 
Source:  Federal  Trade  Commission  Survey. 


The  lower  increase  in  private  label  prices  is,  in  part,  a  result  of  the  period  of 
time  for  which  price  data  were  collected  and  the  tendency  of  private  label  price 
increases  to  follow  wholesale  baker  brand  price  increases.  In  about  two-thirds 
of  the  cities,  the  wholesale  baker  brand  price  increases  occurred  after  July  15. 
By  August  15,  the  end  of  the  period  for  which  data  were  collected,  private  label 
prices  may  not  have  had  time  to  adjust  fully  to  the  wholesale  baker  brand 
increases. 


^  Adequate  data  were  not  available  to  make  comparisons  in  two  cities  listed  in 
Appendix  B. 

2  Including  two  cities  where  there  were  no  changes  in  either  private  label  prices  or 
retail  prices  of  wholesale  baker  brands. 
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Average  private  label  prices  in  the  cities  surveyed  were  fairly  equal.  The 
averages  for  most  cities  fell  within  1^^  cents  of  the  average  for  all  cities.  The 
price  increases  from  January  to  August  1966  affected  this  equality  very  little. 
Of  all  of  the  cities  surveyed,  only  the  large  chains  in  Los  Angeles  and  San 
Francisco  reported  significantly  higher  private  label  prices.  The  average  private 
label  prices  in  these  cities  were  about  6  cents  higher  than  the  average  for  all 
cities. 

The  relative  equality  of  private  label  prices  among  the  cities  surveyed  contrasts 
with  the  relative  disparity  of  average  wholesale  baker  brand  prices.  Table  9 
shows  average  wholesale  baker  brand  prices  and  private  lahel  prices  in  23  cities 
in  which  data  are  available.  The  cities  are  arrayed  and  grouped  by  level  of  whole- 
sale baker  brand  prices.  The  difference  between  the  average  baker  brand  price  of 
the  lowest  and  highest  group  was  over  8  cents  whereas,  in  the  case  of  the  private 
label  brands,  prices  differed  by  only  3  cents  between  the  high  and  low  groups. 

TABLE  9.— AVERAGE  RETAIL  PRICES  CHARGED  BY  LARGE  GROCERY  CHAINS  FOR  WHOLESALE  BAKER  BRANDS  AN"' 

PRIVATE  LABELS  IN  23  LARGE  CITIES 


City  group  • 

Number  of    - 
cities 

Wholesale  brand 

prices 

Private-label 

price 

2 

Range 

Average 

Range 

Average 

Differential 

1 

6 

28. 2-33. 2 
25. 6-28.  0 
24.  0-25. 0 
21.0-23.3 

30  6 
26.9 
24.5 
22.3 

19.  5-26. 7 
18. 1-22.  5 
19.  5-22.  0 
18.  0-21.  0 

22.8 
20.3 
20.9 
19.7 

7.8 

IL. 
III.. 
IV.. 

All  cities 

6 
6 
5 

6.6 
3.6 
2.6 

3  23 

21.0-33.2 

26.2 

18.0-26.7 

21.0 

5.2 

1  Cities  were  arranged  in  declining  order  by  the  average  wholesale  baker  brand  price  changed  by  chains  on  Aug.  15, 1966, 
and  divided  into  4  groups  of  equal  numbers  of  cities  except  for  the  bottom  group. 

2  Cents  per  pound. 

3  2  cities  for  which  the  change  in  price  over  time  of  wholesale  baker  brands  and  private  labels  were  included  in  table  8 
were  not  included  in  this  table  because  of  differences  in  loaf  sizes  of  baker's  brands  and  private  labels  in  these  cities. 
This  made  comparisons  of  price  levels  unreliable. 

Source:  Federal  Trade  Commission  Survey. 

SUMMARY   OF   PRICE   INCREASES 

Fig.  8  summarizes  changes  between  January  and  August  in  the  retail  price 
of  baker  brand  white  bread  by  four  groups  of  cities,  and  further  subdivides  these 
changes  by  the  amount  attributable  to  increased  ingredient  costs,  baker  margins 
and  retailer  margins.^  For  the  25  cities  studied  by  the  Commission,  prices  in- 
creased an  average  of  1.7  cents  per  pound.  Increased  ingredient  costs  accounted 
for  0.6  cent,  increa.sed  baker  margins  0.7  cent,  and  increased  retailer  margins 
0.4  cent. 

There  was  considerable  variation  among  cities,  however.  In  the  four  cities 
where  wholesaler  prices  increased  most — an  average  of  2.7  cents' — retailers  passed 
on  this  increase  and  added  an  additional  1.0  cent. 

In  a  second  group  of  nine  cities,  wholesale  bakers  raised  prices  1.5  cents  and 
retailers  added  another  0.5  cents.  In  the  third  group,  the  respective  amounts  were 
1.1  cents  and  0.3  cents.  In  the  four  cities  where  wholesalers  did  not  raise  prices, 
retailers'  prices  were  unchanged. 

Ingredient  costs  to  bakers  rose  by  0.6  cents  over  the  period.  Hence,  bakers  in  the 
fir.st  group  of  cities  increased  their  prices  more  than  quadruple  ingredient  costs, 
and  retailers  added  to  their  margins  as  well.  As  a  result,  in  these  cities  retail 
prices  rose  6  times  as  rapidly  as  ingredient  costs.  At  the  other  extreme,  in  four 
cities  wholesale  bakers  absorbed  the  full  amount  of  the  increased  ingredient 
costs ;  retailers  did  not  increase  prices  in  these  cities. 

Whereas  many  wholesale  bakers  used  the  occasion  of  increased  flour  costs  in 
June  to  increase  their  j)rices,  we  have  seen  that  the  greatest  increase  occurred 
in  markets  where  baker  margins  were  abnormally  low."  In  some  cities  at  least, 

1  The  estimates  In  this  figure  are  based  on  information  as  to  prices  paid  and  charged 
by  large  food  chains. 

^iThis  is  not  to  inipl.v  that  wholesale  brea.d  price  differences  among  cities  are  due 
solely  to  differences  in  profitability  of  halters.  Baiters  in  different  cities  frequently  have 
different  labor  and  other  costs.  Baiters  on  the  West  Coast  generally  have  higher  costs, 
especially  distribution  costs,  than  baiters  in  other  parts  of  the  country.  See  Organisation 
and  Competition  in  the  MiUinq  and  Baking  Industries,  Technical  Study  No.  .5,  National 
Commission  on  Food  Marketing,  June  1966,  p.  10.5.  The  Commission  is  developing  infor- 
mation regarding  the  impact  of  changes  of  non-ingredient  costs  in  its  in-depth  studies. 
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Figure  8 
DISTRIBUTION  OF  RETAIL  BREAD  PRICE  INCREASES  TO  INGREDIENT  COST, 
WHOLESALE  BAKERS'  MARGIN,  AND  RETAILERS'   MARGIN, 
Retail  Price  JANUARY -AUGUST  1966 

By  Size  of  Wholesale  Bakers'  Bread  Price  Increases, 

Twenty -Five  Cities 

(Cents  Per  Pound) 


Increase 
4.0 


4  Cities 
Over  2.0^i 


Retailers'  Margin 

Wholesale  Bakers' 
Margin 

Ingredient  Cost 


100%       1.7^ 

24% 


35% 


O.O^i 


0.4^ 


9  Cities  8  Cities  4  Cities 

1.5-1.9<?  Under  1.5?        No  Change 

Increase  in  Wholesale  Bakers'  Prices 


"jo-ef?: 


.mi:i<i:iM;.a,im 


25  Cities 


Note:    Price  increases  shown  are  as  reported  by  9  leading  retail  food  chains. 
Source:    Federal  Trade  Commission. 
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Figure  9A 

RETAIL  MILK  PRICE  TRENDS  IN  SELECTED  CITIES* 
JANUARY   1964  -  AUGUST   1966 
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•City  average  store  price  per  half-gallon  in  paper  carton. 

Source:    Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics.   Appendix  table  8. 
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Figure  9B 

RETAIL  MILK  PRICE  TRENDS  IN  SELECTED  CITIES* 
JANUARY   1964  -  AUGUST  1966 
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♦City  average  store  price  per  half-gallon  in  paper  carton. 

Source:    Prepared  from  data  furnished  by  the  Bure^iu  of  Labor  Statistics.  Appendix  table  8. 
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Figure  9C 

RETAIL  MILK   PRICE  TRENDS  IN  SELECTED  CniES* 
JANUARY   1964  -  AUGUST   1966 
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•City  average  store  price  per  half-gallon  in  paper  carto.n. 

Source:    Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics.  Appendix  table  8. 
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Figure  9D 

RETAIL  MILK   PRICE   TRENDS  IN  SELECTED  CITIES* 
JANUARY   1964  -  AUGUST   1966 
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•City  average  store  price  per  half-gallon  in  paper  carton. 

S'-jurce:    Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics.  Appendix  table  8. 
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past  price  wars  had  pushed  prices  to  unusually  low  levels.  Where  this  was  true, 
recent  increases  of  bakers'  prices  may  be  considered  as  involving  a  "catching 
up"  process. 

The  price  iiiarkup  behavior  of  food  retailers  has  tended  to  pyramid  the  price 
increases  of  wholesale  bakers.  The  increases  in  retail  margins  depended  largely 
on  the  size  of  wholesale  price  increases,  irrespective  of  the  size  of  the  margins 
already  enjoyed  by  the  retailer.  Although  this  resulted  largely  because  of  the 
retailers'  practice  of  charging  a  fixed  markup,  retailers  also  increased  their  per- 
centage markups  slightly.  Pyramiding  by  retailers  accounted  for  about  one-fourth 
of  the  increase  in  baker  brand  bread  prices.  The  effects  on  consumer  prices 
of  pyramiding  is  illustrated  by  the  extreme  eases.  In  four  cities  where  bakers 
did  not  raise  prices  to  retailers,  retailers  left  their  prices  unchanged.  In  four 
cities  where  bakers  increased  prices  by  2.7  cents  a  loaf,  retailers  passed  on  the 
increase  and  added  an  additional  1  cent.  In  these  markets  retailer  pyramiding 
alone  added  4  percent  to  consumer  bread  prices. 

The  preceding  discussion  related  entirely  to  wholesale  baker  brands  of  white 
bread.  All  large  chains  sell  bread  under  their  own  brand  as  well.  Analysis  indi- 
cates that  prices  of  retailer  brand  bread  have  risen  less  rapidly  than  prices  of 
baker  brand  bread.  This  may  reflect,  in  part,  the  tendency  of  price  increases  for 
retailer  brands  to  lag  those  of  wholesale  baker  brands.  But  if  prices  of  retailers' 
brands  do  not  rise  in  some  markets,  they  may  well  erode  partially  recent 
increases  in  the  prices  of  baker  brand  bread,  particularly  where  wide  price  gaps 
have  developed  between  baker  brands  and  retailer  brands. 

IV. — Recent  Changes  in   Milk  Prices 

GEOGRAPHIC    PATTERN    OF    RETAIL    PRICES 

The  recent  increases  in  retail  milk  prices  got  under  way  in  mid-1965  and 
registered  the  sharpest  advances  in  July  and  August  of  this  year.  There  were, 
however,  significant  variations  in  the  timing  and  scope  of  price  increases  in 
various  sections  of  the  country.  In  part,  the  magnitude  of  the  price  increases  is 
explained  by  the  underlying  factors  responsible  for  raw  milk  price  increases. 
Before  examining  this  question  and  changes  in  processor  and  retailer  margins, 
we  first  review  the  geographic  pattern  of  retail  price  changes. 

The  earliest  price  increases  occurred  in  the  Midwest,  the  largest  milk  pro- 
ducing area  of  the  country.  As  shown  in  Fig.  9,  retail  milk  prices  increased  in 
Kansas  City  as  early  as  the  summer  of  1965.  In  Cleveland  milk  prices  were  rela- 
tively low  in  the  middle  of  1964  but  have  increased  steadily  since  that  time  and 
"caught  up"  with  prices  in  two  other  cities  in  the  same  part  of  the  country — 
Indianapolis  and  Detroit.  In  Chicago  and  Minneapolis  prices  were  fairly  stable 
or  on  the  low  side  through  1964  and  1965,  but  increases  occurred  early  in  1966 
and  have  continued.  Prices  in  Milwaukee  rose  substantially  in  1966. 

In  the  East,  milk  prices  in  New  York,  Boston,  and  Philadelphia  apparently 
have  considerable  seasonal  variation,  being  high  in  the  winter  months  and  low 
in  the  summer  months.  For  these  three  cities,  it  would  appear  that  the  price 
increases  began  in  the  summer  of  1965  but  have  continued  through  1966  to  date, 
rising  contrary  to  the  usual  seasonal  pattern.  In  three  other  cities — Pittsburgh, 
Baltimore,  and  Washington,  D.C. — the  upward  movement  began  early  in  1966, 
but  the  increases  were  much  more  marked  in  Washington  and  Baltimore  than 
in  Pittsburgh. 

In  Denver  milk  prices  fell  sharply  in  mid-1965,  apparently  as  a  result  of  a 
price  war.  They  recovered  quickly,  however,  and  remained  very  stable  until 
the  summer  of  this  year  when  they  rose  sharply.  In  two  Texas  cities,  Dallas  and 
Houston,  there  has  been  a  very  sharp  ri.se  since  mid-1965. 

In  the  Far  West  milk  prices  remained  fairly  stable  in  both  San  Francisco 
and  Los  Angeles  until  August  1966  when  they  rose  substantially.  In  Portland, 
Oregon,  and  Seattle  sharp  increases  occurred  during  the  summer  months  of 
1966.  In  Honolulu  milk  prices  have  been  and  still  are  the  highest  of  all  cities 
.surveyed,  but  prices  tended  to  decline  since  mid-1965. 

Changes  in  out-of -store  milk  prices  from  August  1965-August  1966  in  a  longer 
list  of  cities  throughout  the  country  are  depicted  in  Fig.  10.  The  cities  are 
arranged  in  ascending  order  according  to  the  retail  prices  prevailing  in  the 
earlier  period.  On  the  average,  retail  prices  for  these  39  cities  increased  from 
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Figure  10 

RETAIL  MILK  PRICE  CHANGES  IN  THIRTY -NINE  CniES 

AUGUST   1965   -  AUGUST   1966 

(Cents  Per  Half-Gallon  In  Paper  Cartons*) 
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Source:    Based  on  data  supplied  to  the  Federal  Trade  Commission 
t)y  the  Bureau  of  Labor  Statistics. 
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47.4  cents  per  half  gallon  to  51.5  cents,  a  rise  of  4.1  cents  or  8.6  percent.  The 
range  in  price  changes  has  been  wide — from  an  increase  of  10.2  cents  per  half 
gallon  (in  Dallas)  to  an  actual  decline  of  0.4  cents  (in  Hartford).  It  would 
appear,  however,  that  the  greatest  increases  occurred  where  prices  were  lowest 
previously.  Two  comparisons  are  made  in  Table  10 — one  covering  the  full  year 
interval  and  the  other  the  period  January-August  1966.  In  both  time  periods, 
substantially  greater  increases  occurred  in  the  cities  where  the  prices  had  been 
lowest.  Over  the  year  the  increases  in  the  12  cities  where  prices  had  been 
lowest  were  almost  twice  as  great  as  in  the  others.  A  .similar  picture  emerges  in 
respect  to  the  January-August  1966  changes,  although  the  margin  of  difference 
had  narrowed  somewhat  between  those  cities  that  previously  had  lowest  prices 
and  the  other  cities. 

TABLE  10.— CHANGES  IN  RETAIL  MILK  PRICES  i  IN  39  CITIES,  DISTRIBUTED  ACCORDING  TO  PRICES  AT  BEGINNING 

OF  PERIOD  AUGUST  1965-AUGUST  1966 

Average  price  Increase 

Number  of 
Price  groups  (August  1965) 

Cents  per  half  gallon: 

35.0  to  44.9  cents. 

45.0  to  49.9  cents 

50.0  cents  and  over 

Average _ 


JANUARY  1966-AUGUST  1966 


Price  groups  August  1965 

Cents  per  half  gallon: 

35.0  to  44.9  cents 

45.0  to  49.9  cents. 

50.0  cents  and  over 

Average 

1  Out-of-store  prices. 

Source:  Based  on  data  supplied  by  Bureau  of  Labor  Statistics. 

CHANGES    IN    RAW    MILK    PRICES 

In  order  to  get  at  the  sources  of  retail  milk  prices  it  is  necessary  to  explore 
the  vertical  flow  of  the  product  from  the  farmer  to  the  processor  and  on  to  the 
retailer.  Raw  milk  is,  of  course,  the  predominant  cost  ingredient  of  fluid  milk 
purchased  at  retail  grocery  stores  by  the  housewife.  Moreover,  changes  in  raw 
milk  prices  have  a  great  influence  on  the  ultimate  retail  price.  Thus,  it  is  in- 
formative to  review  changes  in  demand-supply  conditions  at  the  farm  level 
and  their  relationship  to  processor  and  retailer  margins.  First,  we  shall  examine 
raw  milk  price  changes. 

For  35  cities  for  which  we  have  data  both  on  the  cost  of  raw  milk  and  on  retail 
milk  prices  as  of  August  1966.  the  average  cost  of  milk  to  milk  bottlers  per 
half  gallon  was  26.2  cents  (Table  11).  This  represented  over  half  (50.7  per- 
cent) of  the  average  retail  price  of  milk  per  half  gallon  sold  in  the  same  cities 
(Table  13). 

Between  August  1965  and  August  1966.  raw  milk  prices  in  the  35  cities  rose, 
on  the  average,  from  23.6  cents  to  26.2  cents  per  half  gallon,  an  increase  of  11.0 
percent.  (Table  11)  There  was,  of  course,  considerable  diversity  among  these 
cities,  both  in  the  absolute  level  of  raw  milk  prices  and  in  the  increases  over  the 
past  year.  A  number  of  factors  influence  the  level  of  raw  milk  prices  but  most 
important  are  the  demand-supply  conditions  in  the  various  producing  areas. 


Number  of  - 
cities 

Average 
January  1966 

J  price 

Increase 

August  1966 

Cents 

Percent 

10 
16 
13 
36 

40.6 
47.6 
53.7 
47.8 

45.1 
51.5 
56.4 
5L5 

4.5 
3.9 
2.7 
3.7 

11. 1 
8.2 
5.0 
7.7 
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TABLE  11— CHANGES  IN  RAW  MILK  PRICES  IN  35  CITIES,  AUGUST  1965-AUGUST  1966, 
ACCORDING  TO  PERCENT  OF  TOTAL  SUPPLY  USED  FOR  FLUID  MILK 


Average  raw  milk  price  per 

}^  gallon  •  (cents)  Increase,  1965-66 

cities      August  1965      August  1966  Cents  Percent 


Number  of 


Percent  of  total  milk  used  for  fluid  milk,  1965: 
Under  50:  East  North  Central  and  West  North 

Central  States 12  20.0  23.5  3.5  17.5 

51-90:  South  Central  and  Western  States...  11  23.7  26.2  2.5  10.5 

91   and   over:  North  Atlantic  and  South 

Atlantic  States. 12  27.2  28.8  1.6  5.9 


35-city  average 23.6  26.2  2.6  11.0 

ACCORDING  TO  PRICES  IN  AUGUST  1965  (PER  Yi  GALLON) 

Average  price,  August  1965: 

17.0-20.9 9 

21.0-23.9 11 

24.0-26.9 10 

27.0-37.9 5 


19.3 

23.2 

3.9 

20.2 

22.7 

24.7 

2.0 

8.8 

25.4 

28.2 

2.8 

11.0 

30.1 

31.0 

.9 

3.0 

35-city  average 23.6  26.2  2.6  11.0 

'  Farmer's  price  based  on  the  butterfat  content  of  milk  most  commonly  sold  in  the  market. 
Source;  U.S.  Department  of  Agriculture. 

Generally  speaking,  raw  milk  prices  are  lowest  in  the  principal  milk-producing 
states  which  have  a  surplus  above  local  fluid  milk  consumption  needs.  A  proxy 
indicator  for  the  degree  of  surplus  or  deficit  of  various  geographical  areas  is  the 
percentage  of  total  milk  sold  to  processors  used  as  fluid  milk.  In  the  surplus 
areas,  in  other  words,  there  is  milk  left  over  beyond  the  needs  for  bottled  milk ; 
this  excess  production  is  used  for  manufactured  products  (butter,  cheese,  etc.). 
The  proportion  of  milk  used  for  fluid  milk  purposes  in  the  regions  .where  the 
35  cities  are  located  varies  significantly  (Table  11).  In  12  of  the  35  cities  located 
in  regions  ^  where  less  than  half  of  the  milk  goes  into  fluid  milk  use,  the  average 
price  of  raw  milk  in  August  1965  was  20.0  cents,  compared  with  23.7  cents  for 
the  11  cities  where  51-90  i)ercent  of  the  supply  went  to  bottled  milk  and  27.2 
cents  for  the  remaining  12  cities,  where  91  percent  or  more  went  to  fluid  milk. 
During  the  past  year,  the  greatest  price  increases  occurred  in  the  high  milk 
production  areas :  3.5  cents  or  17.5  iiercent  for  the  first  group  and  1.6  cents  or 
5.9  percent  for  the  third.  Thus  the  disparity  among  the  areas  was  narrowed 
somewhat  by  August  1966. 

Also  shown  in  Table  11  is  the  relationship  between  the  previous  level  of  raw 
milk  prices  and  the  increases  that  have  occurred  during  the  year  among  the  35 
cities.  This  shows  that  the  9  cities  which  had  the  lowest  prices  in  August  1965 
registered  an  average  increase  from  19.3  to  23.2  cents  per  half  gallon — 3.9  cents, 
or  20.2  i>ercent.  This  was  a  substantially  greater  increase  both  in  unit  price  and 
in  ijercentage  than  in  all  the  other  group.s.  At  the  upper  end  of  the  distribution, 
5  cities  which  had  the  highest  prices  a  year  ago  .showed  the  least  increase,  only 
.9  cents  per  half  gallon,  or  3.0  i^rcent. 

These  price  changes  reflect  recent  changes  in  the  supply  of  fluid  milk.  Through- 
out the  1950's  and  the  early  1960's  there  was  a  strong  downward  pressure  from 
excess  .supplies  on  price. 

A  recently  published  technical  study  of  the  National  Commission  on  Food 
Marketing  summarized  these  developments  as  follows  : 

Dairy  farmers  found  that  although  milk  prices  declined  or  remained  re- 
latively steady,  the  price  of  many  items  they  purchased  continued  to  in- 
crease. Meanwhile,  farmers  were  adopting  labor  saving  techniques.  Farmers 
who  first  adopted  new  techniques  and  thereby  lowered  production  costs  often 
realized  increased  income  which  more  than  offset  the  added  investment,  but 
adoption  of  the  techniques  by  more  farmers  increased  total  production  and 
added  to  the  downward  pressure  on  price.  As  new  technology  was  created 


^  This  grouping  is  based  on  the  proportion  of  milk  used  as  fluid  in  the  region  as  a  whole 
rather  than  for  individual  cities. 
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and  adopted,  the  process  was  repeated.  Dairy  farmers  like  many  other 
farmers,  found  they  were  on  a  treadmill,  where  the  only  way  to  get  ahead 
was  to  adopt  new  methods,  usually  output-increasing  ones,  faster  than  other 
farmers  adopted  them.^ 

As  a  result  dairy  farmers'  income  was  held  below  that  of  other  types  of 
farming  as  well  as  below  income  of  workers  in  manufacturing  industries. 
The  Food  Commission  Report  concluded  on  this  point : 

In  1964,  the  hourly  return  in  five  dairy  farming  areas  ranged  from  30  cents 
an  hour  among  Grade  B  dairy  farmers  in  western  Wisconsin  to  S4  cents  an 
hour  among  Grade  A  farmers  in  eastern  Wisconsin.  The  highest  farm  return 
was  on  cash  grain  farms  in  the  Corn  Belt,  $2.13  an  hour.  In  1964,  hourly 
earnings  of  dairy  plant  employees  ranged  from  $2.20  to  $3.S4.  For  all  manu- 
facturing industries,  the  hourly  earnings  of  employees  averaged  $2.53.^ 

TABLE  12.— TOTAL  MILK  PRODUCTION,  BY  GEOGRAPHIC  REGIONS,  1964  AND  1965 

[In  millions  of  pounds] 


Region 


Milk  production 

Absolute 

Change, 

change, 
1964-65 

1Qfi4  65 

1964 

1965 

(percent) 

4,810 

4,783 

-27 

-0.56 

20, 850 

20, 879 

29 

.14 

25, 660 

25, 662 

2 

.01 

35,969 

35, 294 

-675 

-1.88 

22, 443 

21,385 

-1,058 

-4.71 

6,  840 

6,554 

-286 

-4.18 

8,840 

8,861 

21 

.24 

3,722 

3,810 

88 

2.36 

2,904 

2,955 

51 

1.76 

4,310 

4,346 

36 

.84 

4, 612 

4,568 

-44 

-.95 

11,541 

11,453 

-88 

-.76 

126,  841 

124, 888 

-1,953 

-1.54 

159 

173 

14 

8.77 

New  England 

Middle  Atlantic 

Total  Northeast 

Lake  States. 

Corn  Belt 

Northern  Plains 

Appalachian 

Southeast 

Delta  States 

Southern  Plains 

Mountain - 

Pacific --- 

Total,  48  States 

Alaska  and  Hawaii 

Total,  50  States 127,000  125,061  -1,939  -1.53 


Source:  Organization  and  Competition  in  the  Dairy  Industry,  Technical  Study  No.  3,  National  Commission  on  Food 
Marketing,  June  1966,  p.  29. 

As  a  result  of  these  low  incomes  increasing  numbers  of  dairy  farmers  left 
farming  or  changed  to  other  tjT)es  of  farming.  By  1965  the  exodus  became  so 
great  that  total  milk  production  declined.  The  greatest  declines  occurred  in  the 
traditional  surplus  states  of  the  Midwest  (Table  11).  Milk  production  for  the 
first  seven  months  of  1966  was  4.2  percent  below  last  year. 

The  Food  Commission  Report  observed  that  as  a  result  of  these  developments, 
"Many  dairy  products  were  in  short  supply,  and  some  overseas  commitments 
were  in  danger  of  curtailment.  A  temporary  increase  in  the  import  quota  on 
cheese  was  orderd.  The  Government-held  surpluses  of  recent  years  had  almost 
compleetely  disappeared."  ^ 

The  recent  changes  in  supply  explain  why  raw  milk  prices  have  risen  and 
why  they  have  increased  most  in  the  "surplus"  states.  It  seems  unlikely  that 
raw  milk  prices  will  decline  in  the  near  future.  Although  the  recent  increases 
have  raised  dairy  farmer  incomes,  they  are  still  well  below  those  of  many  other 
areas  of  agriculture.  The  recent  price  increases  may  therefore  be  viewed  as 
essential  to  maintaining  an  adequate  supply  of  milk  in  the  future,  and  to 
bringing  income  of  dairy  farmers  in  closer  balance  with  those  of  other  segments 
of  the  economy. 


1  Organization  and  Competition  in  the  Dairy  Industry,  Technical  Study  No.  3,  National 
Commission  on  Food  Marketing,  June  1966,  p.  30. 

2  Ibid.,  pp.  30-31. 

3  Ibid.,  pp.  31^3. 
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PROCESSOR-RETAILER   MARGINS 

As  was  shown  by  Figure  10,  retail  milk  prices  rose  an  average  4.1  cents  per 
gallon  in  39  cities  between  August  1965  and  August  1966.  Most  of  this  increase 
occurred  since  January  1966  (Table  13).  The  Commission  therefore  undertook 
to  analyze  in  more  detail  the  increases  which  occurred  between  January  and 
August  1966. 

As  a  first  step  in  this  analysis  information  was  developed  to  show  where  the 
price  increases  had  occurred  and  to  isolate  in  a  general  way  the  amount  which 
could  be  attributetl  to  increased  farm  prices  and  that  which  resulted  because 
of  increases  in  processor-distributor  margins.  Table  13  shows  for  35  cities  the 
retail  price,  farm  price,  and  processor-retailer  margius.^ 

Between  early  -  January  and  early  August  1966,  processor- retailer  margins  on 
the  average  rose  from  23.9  cents  to  25.5  cents  per  half  gallon  in  the  35  cities 
studied.  Thus  processors  and  retailers  added  an  additional  1.6  cents  to  the  2.1 
cents  increase  in  raw  milk  prices. 


TABLE  13.— RETAIL  PRICES  OUT  OF  STORE,  FARMER  PRICES,  AND  PROCESSOR  RETAILER  MARGINS,  JANUARY 

1966  AND  AUGUST  1966 

[In  cents  per  Yi  gallon,  35  citlesl 


Retail 

price  I 

Farmer 

price  2 

Processor-retailer  margin 

January 

August 

January 

August 

January 

August 

Cities 

1966 

1966 

1966 

1966 

1966 

1966 

Change 

Cleveland 

35.7 

44.8 

22.9 

26.5 

12.8 

18.3 

5.5 

Detroit 

40.2 

46.4 

22.2 

26.5 

18.0 

19.9 

1.9 

Boston.. 

47.4 

47.8 

29.3 

29.2 

18.1 

18.6 

.5 

Minneapolis 

37.5 

41.6 

19.2 

2L6 

18.3 

20.0 

1.7 

Nashville. 

42.6 

48.5 

23.3 

26.1 

19.3 

22.4 

3.1 

Milwaukee 

39.8 
42.6 

43.8 
47.4 

18.8 
21.4 

2L9 
25.2 

21.0 
21.2 

21.9 
22.2 

.9 

Dayton.. 

1.0 

Honolulu^ 

59.1 

59.2 

37.4 

37.4 

21.7 

2L8 

.1 

Indianapolis.. 

41.1 

44.8 

19.3 

22.0 

21.8 

22.8 

1.0 

Witchita... 

44.4 

50.6 

22.2 

24.4 

22.2 

26.2 

4.0 

Dallas 

49.8 

58.1 

27.4 

31.0 

22.4 

27.1 

4.7 

Portland,  Maine 

5L9 

52.3 

28.8 

28.9 

23.1 

23.4 

.3 

Green  Bay 

4L6 

44.9 

18.4 

21.4 

23.2 

23.5 

.3 

Buffalo 

49.5 

52.9 

26.3 

27.6 

23.2 

25.3 

2.1 

Cincinnati . 

45.2 
50.8 

50.1 
57.0 

21.8 
27.1 

24.3 
30.5 

23.4 
23.7 

25.8 
26.5 

2.4 

Houston 

2.8 

Pittsburgh... 

48.4 
47.0 

49.7 
48.7 

23.5 
22.1 

24.3 
23.1 

24.9 
24.9 

25.4 
25.6 

.5 

Los  Angeles _. 

.7 

Hartford.. 

52.8 

51.1 

27.8 

27.8 

25.0 

23.3 

-1.7 

Kansas  City 

46.1 

47.0 

21.0 

23.3 

25.1 

23.7 

-1.4 

New  York  City. 

52.3 

53.4 

27.2 

27.7 

25.1 

25.7 

.6 

Philadephia 

51.5 

55.2 

26.1 

27.8 

25.4 

27.4 

2.0 

San  Francisco     .   

48.1 
45.2 

49.8 
50.1 

22.4 
19.5 

23.4 
22.7 

25.7 
25.7 

26.4 
27.4 

.7 

St.  Louis 

1.7 

San  Diego. 

48.7 

49.9 

22.6 

23.7 

26.1 

26.2 

.1 

Atlanta 

55.2 

55.2 

29.1 

29.0 

26.1 

26.2 

.1 

Portland,  Greg 

50.1 

57.3 

24.5 

26.7 

25.6 

30.6 

5.0 

Durham..- 

54.9 

59.1 

28.6 

31.0 

26.3 

28.1 

1.8 

Austin 

52.4 

59.4 

25.6 

29.0 

26.8 

30.4 

3.6 

Seattle 

49.8 

52.9 

23.0 

25.0 

26.8 

27.9 

1.1 

Baton  Rouge 

54.5 

57.8 

26.9 

28.9 

27.6 

28.9 

1.3 

Chicago... 

46.4 

50.7 

18.7 

21.8 

27.7 

28.9 

1.2 

Denver.. 

46.2 

50.7 

18.3 

21.2 

27.9 

29.5 

1.6 

Washington,  D.C 

54.0 

59.3 

24.8 

27.8 

29.2 

31.5 

2.3 

Baltimore 

56.3 

60.3 

27.4 

27.3 

28.9 

33.0 

4.1 

Average  of  35  cities... 

48.0 

51.7 

14.1 

26.2 

23.9 

25.5 

1.6 

1  City-average  price  reported  by  Bureau  of  Labor  Statistics. 

2  Farmer's  price  based  on  the  butterfat  content  of  milk  most  commonly  sold  in  the  market.  See  January  and  August  1966 
Fluid  Milk  and  Cream  Reports  S.R.S.,  Crop  Reporting  Board,  USDA. 

3  Farmer's  price  was  obtained  from  FTC  survey. 

Source:  Bureau  of  Labor  Statistics  and  U.S.  Department  of  Agriculture. 


1  Information  was  developed  for  all  cities  for  which  the  Bureau  of  Labor  Statistics 
gathers  price  information  and  for  which  farm  milk  price  information  is  available. 

-  The  Bureau  of  Labor  Statistics  collects  price  information  for  the  first  complete  week 
of  each  month. 
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The  change  in  processor-retailer  margins  among  the  cities  was  mixed,  varying 
from  an  actual  decline  of  1.7  cents  in  Hartford,  Connecticut  to  an  increase  of 
5.5  cents  in  Cleveland,  Ohio.  In  only  two  cities,  however,  did  the  combined  proc- 
essor-retailer margin  actually  decline.  This  means,  of  course,  that  in  all  other 
cities  retail  prices  increased  by  more  than  the  amount  by  which  farm  milk 
prices  had  risen. 

This  then  raises  the  questions  of  how  the  increases  in  the  processor-retailer 
margins  was  distributed  among  processors  and  retailers.  To  answer  this  question 
the  Commission  obtained  price  information  from  leading  dairy  processors  and 
food  chains  in  27  cities.^  Sufficient  information  was  obtained  for  24  of  these  cities 
to  make  the  necessary  breakdown  as  between  processor  and  retailer  margins. 

Processor  margins 

In  the  24  cities  studied  by  the  Commission,  processors  increased  their  gross 
margins  by  .9  cents  per  half  gallon  between  January  15  and  Augut  15,  1966." 
The  pattern  of  change  in  processor  margins  was  mixed  among  the  24  citicis.  There 
was  a  strong  tendency,  however,  for  processor  margins  to  increase  most  in  those 
cities  where  margins  were  lowest  in  January  (Table  14).  The  8  cities  which 
had  proce.ssor  margins  of  less  than  13  cents  per  half  gallon  in  January  enjoyed 
an  average  increa.se  of  1.3  cents  by  August  15.  This  was  over  three  times  the 
average  increase  in  gross  margins  in  cities  where  processor  margins  averaged  18 
cents  and  over  in  January.  Thus,  it  appears  the  largest  increases  in  processor 
margins  occurred  in  those  cities  where  margins  were  low  and  probably  deflated 
prior  to  recent  price  increases.  Preliminary  findings  of  some  of  the  Commission's 
in-depth  studies  suggest  that  in  some  markets  where  processor  margins  increased 
most,  they  had  been  experiencing  abnormally  low  margins. 

Retailer  margins 

In  the  above  24  cities,  retailers  passed  on  the  average  increase  in  wholesale 
prices  of  2.8  cents  and  added  an  additional  1.0  cents  to  the  retail  margin.'' 
When  the  cities  are  arrayed  by  the  size  of  wholesale  price  increases,  it  is  appar- 
ent that  retailers  increased  their  own  margins  most  in  cities  where  their  whole- 
sale prices  increased  most  (Table  15).  Where  wholesale  prices  increased  2  cents 
or  less  per  half-gallon,  retailers  gross  margin  increased  an  averaeg  of  only  .4 
cents  per  half-gallon. 

TABLE  14.— AVERAGE  PROCESSOR  MARGINS  FOR  HALF  GALLONS  OF  FLUID  MILK,  24  CITIES,  JAN.  15,  1966, 

AND  AUG.  15,  1966 


Processors'margin,  Jan.  15,  1966 


Number  of 


Average  processor  margin 
(cents) 


cities     Jan.  15, 1966    Aug.  15, 1966 


Average  increase  in 
processor  margin 


Amount 
(cents) 


Percent 


Cents  per  half  gallon: 

9.0  to  12.9 

13.0tol7.9 

18.0  and  over 

24-city  average. 


8 
11 

5 
24 


11.7 
15.4 
20.0 
15.1 


13.0 
16.2 
20.4 
16.0 


1.3 
.8 
.4 
.9 


11.1 
5.2 
2.0 
5.3 


Source:  Federal  Trade  Commission. 


^  See  Appendix  B  for  a  list  of  these  cities. 

-  This  is  an  average  of  both  packer  label  and  the  chain  label  milk  purchased  from 
processors.  In  the  12  markets  where  both  were  purchased,  the  margin  generally  is  higher 
for  the  processor  on  milk  packaged  in  his  own  label. 

''The  retailer  margin  is  an.  average  of  both  packer  and  private-labeled  milk  purchased 
from  processors.  On  the  average,  in  the  12  markets  where  both  were  purchased,  the  retailer 
margin  was  higher  on  milk  purchased  under  his  own  label.  During  the  January  15  to  August 
15  period,  margin  on  private-label  milk  increased  slightly  relative  to  that  purchased  under 
the  processor's  label. 


543 

TABLE  15.-CHANGES  IN  PRICES  PAID  AND  GROSS  MARGINS  OF  LARGE  GROCERY  CHAINS,  JAN.  15  TO  AUG.  15, 1966. 

IN  24  CITIES 


Number  of 
cities 

Average 

change  in 

price  paid  ' 

Average 

change    in 

gross  margins 

of  chains  i 

Retailers' 

gross  margin  as  a 
retail  price 

percent  of 

Range  of  change  in 
wholesale  costs  to  chains  ' 

Jan.  15, 
1966 

Aug.  15, 
1966 

Change 

-0.2  to  1.9  .- - 

7 

11 

6 

0.5 
3.1 
5.2 

0.4 
1.4 
1.0 

13.9 
19.2 
20.5 

14.5 
20.2 
20.0 

0.6 

2.0to3.9 

1.0 

4.0fo6.0 

-.5 

Averaee  24  cities 

2.8 

1.0 

17.9 

18.5 

.6 

1  Cents  per  half-gallon. 

Source:  Federal  Trade  Commission. 

TABLE  16.-CHANGE  IN  GROSS  PROFIT  MARGINS  FOR  MILK  SOLD  BY  LARGE  GROCERY  CHAINS,  JAN.  15 

TO  AUG.  15,  1966,  IN  24  CITIES 


Range  of  gross  profit 
margins,  January          Number  of 
1966 '                                   cities 

Jan.  15' 

Aug.  151 

Change 

Percent  of  sales 

Change  in 

margins 

(percent) 

August 

Jan.  15 

Aug.  15 

3.3  to  6.0       _   6 

4.8 

7.3 

9.8 

12.6 

5.4 

8.3 

11.2 

13.6 

0.6 
1.0 
1.4 
1.0 

9.4 
16.8 
20.3 
24.9 

10.2 
17.6 
21.1 
24.7 

0.8 

6.1to9.0 5 

.8 

9  1  to  11.0                                        7 

.8 

11.1  to  13.0     ....                  6 

-.2 

Average,  24  cities     .  .. 

8.7 

9.7 

1.0 

17.9 

18.5 

.6 

1  Cents  per  half  gallon. 

Source:  Federal  Trade  Commission. 

In  these  cities  retailer  margin  increased  0.6  of  a  percentage  point.  On  the  other 
hand,  where  wholesale  prices  increased  from  2  to  4  cents,  retailers  not  only  passed 
on  the  wholesale  price  increases  but  added  1.4  cents  to  their  margin  and  gained 
one  full  percentage  point  in  their  p.ercent  of  the  retail  price.  As  a  result,  in  these 
markets  retailers  increased  both  their  absolute  and  percentage  margins. 

The  increase  in  retailer  margins  do  not  bear  any  significant  relationship  to  their 
previous  level  (Table  16).  In  fact,  their  margins  increased  least  in  low  margin 
markets.  In  12  markets  where  they  averaged  6.1  cents  to  11.0  cents  per  half- 
gallon  in  January,  both  the  absolute  and  relative  margins  of  chains  increased. 
Only  in  the  highest  margin  group  (11.1-13.0  cents  per  half  gallon)  did  the  chain 
percentage  margin  drop,  from  24.9  to  24.7  percent.  However,  the  absolute  increase 
was  the  same  as  the  average  for  all  markets. 

SUMMARY   OF   PRICE   CHANGES 

Between  January  15  and  August  15.  1966,  retail  milk  prices  rose  an  average 
of  3.9  cents  ^  per  half  gallon,  or  7.9  percent,  in  24  cities  studied  by  the  Commission. 
On  the  average,  farmers  accounted  for  2  cents  of  this  increase,  processors  0.9 
cents,  and  food  retailers  1.0  cents.  There  was  considerable  variation  as  among 
cities,  however.  The  greatest  increases  occurred  in  the  midwestern  cities,  where 
raw  fluid  milk  prices  were  the  lowe.'it  in  the  beginning  of  the  period. 

Figure  11  subdivides  the  24  cities  according  to  the  magnitude  of  recent  farm 
price  increases.  The  first  bar  shows  the  distribution  of  the  increase  in  the  nine 
cities  where  raw  fluid  milk  prices  to  processors  rose  by  over  2.5  cents  per  half 
gallon.  In  the.se  market  farmers  received  an  additional  3.1  cents,  processors  an 
additional  1.2  cents,  and  retailer  gro.ss  profit  margins  rose  an  additional  1.6  cents. 
As  a  result,  retail  prices  in  these  cities  rose  by  5.9  cents  per  half  gallon. 


1  This  figure  differs  from  that  in  Table  13  primarily  because  of  differences  in  the  cities 
covered  and  the  time  period  covered.  The  latter  difference  is  important  because  some  price 
increases  occurred  between  the  first  week  in  August  (the  period  which  B.L.S.  used  to 
measure  August  retail  prices)  and  August  15  (the  date  used  by  the  Commission). 
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Figure  11 

DISTRIBUTION  OF  RETAIL  MILK  PRICE  INCREASES  TO  FARM, 

PROCESSOR  AND  RETAIL  LEVELS,  JANUARY -AUGUST  1966 

BY  SIZE  OF  RAW  MILK  PRICE  INCREASES,  TWENTY-FOUR  CITIES 

Increase  in 
Retail  Price 
Cents  per 
1/2  gal. 
7.0 


6.0 


5.0 


4.0 


3.0- 


2.0 


1.0  - 


10 


9  Cities 

Over  2.5^ 

Licrease  in 

Farm  Price 


8  Cities 

1.1  to  2.4? 

Increase  in 

Farm  Price 


;:i:-:i:!:;:xr 

Retail 

VM 

Processor 

Farm 

■■ 

7  Cities 

1.0?  and  Under 

Increase  in 

Farm  Price 


24  Cities 


*  Less  than  0.05? 

Source:    Federal  Trade  Commission. 
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In  the  second  group  of  cities,  where  farm  prices  rose  1.1  cents  to  2.4  cents, 
the  respective  shares  in  the  increase  were,  farmers  2.0  cents,  processors  1.3  cents 
and  retailers  .8  cents.  In  the  group  of  cities  where  farm  prices  rose  by  less  than 
1  cent  per  half  gallon,  the  combined  processor  and  retailer  share  grew  by  only 
.4  cents. 

This  summary  reflects  the  point  developed  previously,  namely,  that  retailers 
tend  to  pyramid' price  increases,  raising  their  margins  roughly  proportional  to  the 
increase  in  their  purchase  prices.  Processor  margins  did  not  show  a  similar  pattern 
of  pyramiding.  They  enjoyed  about  the  same  increase  in  the  first  two  groups  of 
cities  and  practically  no  increase  in  the  third.  As  explained  above,  it  appears  that 
a  major  determinant  of  the  amount  by  which  processor  margins  rose  over  the 
period  was  the  size  of  their  margin  at  the  beginning  of  the  period.  Hence,  many 
milk  processors,  like  some  wholesale  bakers,  appeared  to  use  the  recent  price 
increases  as  an  occasion  to  adjust  upward  what  had  been  abnormally  low  margins. 


Depaktment  of  Agriculture, 

Office  of  the  Secretary, 
Washington,  D.C.,  August  4,  1966. 
Hon.  P.  Rand  Dixon, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Higher  food  prices  in  recent  weeks  have  been  a  subject 
of  deep  concern  to  many  people.  I  have  received  many  letters  asking  why  food 
prices,  particularly  for  bread  and  milk,  have  been  going  up.  In  addition,  several 
members  and  committees  of  the  Congress  have  asked  for  studies  to  find  the 
causes  of  tliese  increases. 

One  essential  task  facing  all  Americans  today  is  to  maintain  a  stable  and 

healthy  economy.  To  discharge  this  responsibility,  we  must  all  work  together 

to  avoid  price  increases  other  than  those  necessary  to  protect  against  shortages. 

I  believe  the  public  interest  will  be  served  best  if  the  facts  in  this  current 

situation  are  develoi>ed  by  an  independent  agency.  Thus,  I  am  asking  the  Federal 

Trade  Commission  to  review  immediately  the  pricing  policies  and  actions  for 

bread  and  fluid  milk,  including  recent  price  changes  of  these  food  items  and 

their  relation  to  all  factors  affecting  costs  and  the  conditions  of  competition. 

I  hope  the  Commission  can  undertake  such  a  study,  and  will  make  its  findings 

available  as  soon  as  possible. 

Sincerely  yours, 

Orville  L.  Freeman. 

Federal  Trade  Commission, 
Washington,  D.C,  August  4, 1966. 
Hon.  Orville  L.  Freeman, 
Secretary  of  Agriculture, 
Washington,  D.C. 

Dear  Mr.  Freeman  :  In  accordance  with  your  request  of  August  4,  the  Fed- 
eral Trade  Commission  will  immediately  undertake  to  study  the  pricing  of  bread 
and  fluid  milk,  including  recent  price  changes  of  these  food  items  and  the  rela- 
tionship of  recent  changes  to  cost  factors  and  the  conditions  of  competition. 

The  Federal  Trade  Commission  has  also  received  reports  of  bread  and  fluid 
milk  price  increases  from  various  parts  of  the  country.  We  believe  that  a  study 
of  the  situation  is  in  order  because  unfortunately  there  does  not  appear  to  be 
suflicient  definitive  information  at  the  time  as  to  how  widespread  these  increases 
have  been  and  the  extent  to  which  they  may  have  been  brought  about  by  cost 
increases,  or  whether  they  have  been  responsive  to  normal  competitive  pressures. 

We  hope  that  we  can  make  the  results  of  our  study  available  to  you  in  the 
very  near  future. 

By  direction  of  the  Commission. 
Sincerely  yours, 

Paul  Rand  Dixon,  Chairman. 
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Appendix  B. — List  of  Cities   Surveyed  by  the  Federal  Trade  Commission 


Atlanta,  Georgia 

Baltimore,  Maryland 

Boston,  Massachusetts 

Buffalo,  New  York 

Chicago,  Illinois 

Cleveland,  Ohio 

Dallas,  Texas 

Denver,  Colorado 

Detroit,  Michigan 

Honolulu,  Hawaii 

Houston,  Texas 

Indianapolis,  Indiana 

Kansas  City,  Missouri 

Los  Angeles-Long  Beach,  California 


Memphis,  Tennessee 
Miami,  Florida 
Milwaukee,  Wisconsin 
Minneaix)lis-St.  Paul,  Minnesota 
New  York,  New  York 
New  Orleans,  Louisiana 
Philadelphia,  Pennsylvania 
Pittsburgh,  Pennsylvania 
Portland,  Oregon 
St.  Louis,  Missouri 
San  Francisco-Oakland, 

California 
Seattle,  Washington 
Washington,  D.C. 


APPENDIX  TABLE  1— RETAIL  PRICE  CHANGES  1947-1966,  1947-49=100 


Food  at  home     All  items  in  con- 
Bread,  white  Milk,  fresh     (except  restau-   sumer  price  index 
(grocery)  rant)  except  food 


Annual  Average  Index  Numbers: 

1947 

1948 

1949. __ - 

1950 

1951 

1952 __ 

1953 _ 

1954 

1955 

1956— 

1957 _ 

1958 

1959 

1960 

1961 _ _. 

1962 

1963 

1964. _ 

1965 _ _.. 

Monthly  Indices: 
1964: 

January 

February __ 

March 

April 

May 

June 

July 

August - 

September 

October _ 

November 

December 

1965: 

January 

February 

March 

April 

May 

June.. 

July. 

August 

September.. 

October 

November... 

December 

1966: 

January 

February 

March 

April... 

May. 

June 

July 

August- 

September 


92.9 

94.4 

95.9 

95.1 

103.2 

105.0 

104.1 

102.0 

103.8 

100.6 

100.0 

103.0 

105.9 

97.7 

101.2 

104.3 

116.0 

108.4 

112.6 

110.9 

119.2 

113.7 

114.6 

113.6 

122.7 

112.4 

112.5 

115.8 

127.7 

110.0 

111.9 

116.4 

131.5 

110.3 

109.7 

116.8 

134.7 

113.6 

110.2 

118.8 

140.9 

117.6 

113.8 

122.8 

144.9 

119.8 

118.8 

125.6 

147.8 

121.0 

115.9 

128.0 

152.4 

123.9 

116.9 

130.1 

157.1 

124.2 

118.0 

131.5 

159.4 

123.7 

118.8 

133.1 

162.9 

123.1 

120.3 

134.8 

163.7 

123.4 

121.7 

136.6 

165.7 

122.8 

124.6 

138.5 

163.4 

124.4 

121.1 

136.0 

163.3 

124.0 

121.3 

136.0 

162.6 

123.3 

120.9 

136.3 

162.6 

122.6 

120.7 

136.3 

162.0 

122.2 

120.5 

136.4 

162.6 

122.5 

121.3 

136.5 

163.1 

122.9 

122.9 

136.5 

163.4 

123.1 

122.4 

136.6 

164.6 

123.7 

122.8 

136.8 

165.3 

124.5 

122.4 

137.0 

165.7 

124.2 

122.1 

137.4 

166.3 

124.1 

122.1 

137.5 

166.5 

124.1 

121.8 

137.8 

165.7 

123.1 

121.8 

137.8 

166.3 

122.7 

122.0 

137.8 

166.6 

122.0 

122.7 

138.1 

165.6 

121.0 

123.5 

138.4 

165.2 

120.5 

126.4 

138.4 

165.2 

121.6 

127.5 

138.3 

164.7 

123.2 

126.2 

138.3 

165.2 

123.2 

125.5 

138.8 

165.9 

123.9 

125.3 

139.1 

164.7 

124.2 

125.3 

139.5 

167.3 

124.6 

126.5 

139.6 

169.9 

125.1 

127.6 

139.4 

170.0 

125.9 

130.0 

139.6 

171.4 

126.8 

130.9 

140.0 

172.7 

127.6 

131.0 

140.8 

171.8 

127.8 

130.2 

141.2 

173.3 

127.6 

130.5 

141.5 

173.0 

130.0 

131.0 

142.0 

180.9 

134.0 

132.9 

142.3 

182.2 

134.8 

132.5 

142.8 

Source:  Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statjstics. 
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APPENDIX  TABLE  3— FARM  AND  RETAIL  MILK  PRICES  1947-66 


Cents  per  halt  gallon 


Percent  of  retail  price 


Year 


Farmer's 
price 

Processor- 
retailer 
spread 

Retail 
price 

Farmer's 
share 

Processor- 
retailer 
share 

Retail 
price 

21.7 
20.0 
22.8 

17.0 
17.8 
19.7 
20.5 
21.1 
21.9 
22.0 
22.7 
23.8 
24.9 
25.4 
26.2 
26.1 
26.1 
26.1 
26.0 
25.5 

38.7 
37.8 
42.5 
44.7 
43.7 
42.9 
42.9 
44.3 
45.9 
46.7 
47.2 
48.3 
48.2 
47.8 
47.6 
47.7 
47.3 

56.1 
52.9 
53.6 
54.1 
51.7 
49.0 
48.7 
48.8 
48.1 
46.7 
46.2 
45.8 
45.9 
45.4 
45.2 
45.5 
46.1 

43.9 

47.1  .... 
46.4  .... 

lOO.O 

24.2 

45.9  .... 

22.6 

48.3  .... 

21.0 
20.9 
21.6 
22.1 
21.8 

51.0  .... 
51.3  .._. 

51.2  .... 
51.9  .... 

53.3  ---. 

21.8 

53.8  .... 

22.1 

54.2  .... 

22.1 
21.7 

54.1  .... 
54.6 

21.5 

54.8 

21.7 

54.5  ... 

21.8 

53.9 

1947-49. 
1950.... 
1S51.... 
1952.... 
1953...- 
1954... . 
1955.... 
1956-.-. 
1957.... 
1958.... 
1959.... 
1960... . 
1961__.- 
1962.... 
1963__.. 
1964.... 
1965-... 


Year 

Farmer's 
price 

Processor 
spread 

Retail 
spread 

Retail 
price 

Farm 
share 

Processor 
share 

Retailer 
share 

January  1966 

August  1966- 

24.7 

26.7 

15.1 
16.0 

8.7 
9.7 

48.5 
52.4 

51.0 
51.0 

31.1 
30.5 

17.9 
18  5 

Source:  Organization  and  Competition  in  the  Dairy  Industry,  Technical  Study  No.  3,  National  Commission  on  Food 
Marketing,  June  1966,  p.  200,  Farm-Retail  Spreads  for  Food  Products  1947-65,  ERS-226,  USDA.  January  and  August  1966 
figures  based  on  Information  received  from  a  Federal  Trade  Commission  Survey  of  24  cities. 

APPENDIX  TABLE  4.— GROSS  MARGINS  OF  FOOD  CHAINS,  1955-64 


All  chains  reporting' 


Year 


Number  of 

chains 

reporting 


Gross  margin 
(percent) 


By  sales  size  groups  2 


Small  chains 
(percent) 


Medium-sized 

chains 

(percent) 


Large  chains 
(percent) 


1955. 
1956. 
1957. 
1958- 
1959. 
1960- 
1961. 
1962- 
1963. 
1964. 


49 
55 
60 
56 
50 
53 
51 
52 
67 
58 


18.1 
19.5 
20.4 
20.5 
21.2 
21.6 
21.8 
22.1 
22.2 
22.5 


17.2 
19.0 
18.6 
17.8 
19.0 
19.0 
18.3 
18.7 
19.5 
18.9 


18.8 
19.0 
18.9 
19.6 
20.7 
20.6 
20.6 
20.7 
20.0 
19.5 


18.1 
19.6 
20.5 
20.6 
21.3 
21.8 
22.0 
22.3 
22.5 
22.8 


'  The  data  series  is  not  strictly  comparable  due  to  changes  in  the  size  of  samples  of  reporting  chains,  as  indicated  in 
the  "number  of  chains  reporting"  column. 

2  For  1959-63,  the  size  groups  were:  Small— less  than  $20,000,000  sales;  medium— $20  to  $100,000,000;  and  large- 
over  $100,000,000  sales.  Size  groups  varied  for  earlier  years. 

Sources:  "Operating  Results  of  Food  Chains,' '  1955  to  1961,  Harvard  University,  Graduate  School  of  Business  Adminis- 
tration; and  other  years,  "Operating  Results  of  Food  Chains,"  Cornell  University. 
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APPENDIX  TABLE  5.— RETAIL  BREAD  PRICE  TRENDS  IN  SELECTED  CITIES  i  JANUARY  1964— AUGUST  1966 

MID-WEST 
[Amounts  in  cents] 


Chicago 


Milwau- 
kee 


Minne- 
apolis 


St. 

Louis 


Kansas 
City 


Indian- 
apolis 


Detroit 


Cleve- 
land 


1964: 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 

1965: 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 

1966: 

January 

February 

March 

April 

May 

June 

July 

August 


19.2 

19.4 

17.9 
17.8 
17.3 
17.2 
18.1 
18.2 
17.4 
18.0 
17.7 
18.0 
18.0 
18.0 

18.0 
17.8 
18.0 
17.7 
18.0 
18.0 
18.0 
18.0 
18.0 
18.8 
18.5 
18.9 

18.9 
18.9 
19.6 
19.6 
19.2 
19.6 
19.7 
20.3 

17.1 
17.0 
17.1 
17.1 
17.1 
17.1 
17.1 
17.1 
17.1 
17.9 
18.2 
18.1 

18.1 
17.8 
18.1 
17.8 
18.0 
18.1 
18.1 
18.1 
18.1 
18.1 
17.9 
18.2 

18.3 
18.3 
18.3 
18.3 
18.2 
18.5 
18.5 
19.0 

20.8 

18.6  . 

19.4 

20.8 

18.6 

19.4 

20.6 

18.6    . 

19.4 

20.7 

18.2  .. 

19.7  .. 

20.6 

18.3  .. 

19.7  .. 
20.0  .. 

20.6 

19.0  .. 

20.3 

18.6  .. 

19.9  .. 

20.6 

19.3  _. 

20.3  .. 

20.6 

19.4 

20.3 

20.6 

19.2 

20.3 

20.6 

19.2 

20.3 

20.7 

19.4  .. 

19.8 

20.7 

19.3  .. 

20.1  .. 

20.1  .. 

20.1  _. 

20.1 

20.1 

20.1 

20.1 

20.1 

20.1 

20.1 

19.9 

19.6 
21.4 
21.4 
21.5 
21.4 
21.6 
21.6 
23.7 

22.1 
22.1 
22.1 
22.1 
22.0 
22.0 
22.8 
22.8 

22.9 
24.8 
24.8 
24.6 
24.6 
24.7 
23.6 
25.1 

20.7 

19.3  .. 

20.4 

19.4  .. 

18.9(4 

18.9 

18.9 

18.9 

18.9 

18.7 

18.7 

18.5 

18.8 

19.3 
19.1 
19.4 
19.4 
19.4 
19.3 
19.3 
20.8 

20.6 

19.4  .. 

20.4 

18.9  -. 

20.6 

18.9 

20.4 

18.9 

20.7 

19.2 

20.5 

19.3 

20.2 

19.4 
19.4 

20.6 
20.9 
20.8 
21.0 
19.9 
21.0 
21.0 
22.5 

15.2 
15.2 

15.4 
15.9 
17.1 
17.1 
16.9 
16.9 
17.0 
18.5 

20.7 
20.6 

20.1 
21.2 
21.4 
21.3 
21.9 
22.1 
21.9 
22.8 

1  City  average  store  price  per  1-pound  loaf  of  white  pan  bread. 

Source:  Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics. 

EAST 
[Amount  in  centsj 


New  York 


Boston  Philadelphia      Pittsburgh       Baltimore  Atlanta      Washington 


1964: 

January 

February... 

March 

April 

May 

June 

July 

August 

September. 

October 

November. 
December.. 

1965: 

January 

February... 

March 

April 

May.. 

June 

July 

August 

September. 

October 

November. 
December.. 

1966: 

January 

February... 

March 

April 

May 

June 

July. 

August 


24.2 

20.4 

20.6 

19.9 

22.5 

19.3 

24.2 

20.4 

20.5 

20.4 

23.0 

19.3 

24.1 

20.4 

20.5 

20.4 

22.5 

19.3 

24.0 

20.4 

20.6 

20.4 

22.5 

19.3 

24.1 

20.1 

20.6 

20.4 

23.7 

19.3 

24.1 

20.3 

20.5 

20.4 

23.7 

19.4 

24.1 

20.4 

20.5 

20.3 

23.4 

19.4 

24.1 

20.5 

20.5 

20.4 

23.2 

19.4 

24.1 

20.5 

21.4 

19.9 

23.4 

19.4 

24.1 

20.4 

21.5 

20.3 

23.4 

19.4 

24.1 

20.5 

21.1 

20.5 

23.4 

19.4 

24.1 

20.5 

21.1 

20.5 

22.9 

19.4 

24.1 

20.6 

21.1 

20.1 

22.9 

19.4 

24.1 

20.8 

21.1 

20.5 

22.9 

19.4 

24.2 

21.1 

21.1 

20.5 

22.9 

19.7 

24.2 

21.2 

21.1 

20.5 

22.9 

19.7 

24.2 

21.0 

21.1 

20.4 

22.9 

19.7 

24.0 

21.2 

21.1 

20.5 

23.0 

19.7 

24.1 

21.2 

21.1 

20.5 

23.0 

19.8 

24.1 

20.9 

21.2 

20.5 

23.0 

19.7 

24.1 

20.5 

21.2 

20.5 

23.0 

19.7 

24.0 

20.3 

21.2 

20.5 

23.0 

19.7 

24.1 

20.2 

21.2 

20.5 

23.0 

19.7 

24.8 

19.8 

21.9 

20.4 

23.0 

21.2 

24.8 

21.0 

22.1 

20.4 

24.2 

21.2 

24.9 

21.3 

22.0 

20.6 

24.3 

21.2 

25.0 

21.3 

22.0 

20.0 

24.3 

21.2 

24.9 

21.3 

22.0 

20.9 

24.3 

21.2 

24.7 

21.3 

21.8 

20.3 

24.3 

21.2 

24.7 

21.3 

21.9 

20.9 

24.3 

21.1 

24.7 

21.5 

21.7 

21.4 

24.3 

21.1 

25.9 

22.7 

22.7 

19.8 

24.3 

22.2 

20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 
20.1 

20.1 
20.1 
20.1 
20.1 
20.1 
19.6 
20.2 
20.2 
20.2 
20.2 
20.2 
19.8 

20.4 
20.4 
20.4 
20.4 
20.4 
20.2 
20.2 
20.6 
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APPENDIX  TABLE  5.— RETAIL  BREAD  PRICE  TRENDS  IN  SELECTED  CITIES  i  JANUARY  19S4-AUGUST  1966 
MOUNTAIN  AND  SOUTHWEST;  FAR  WEST  AND  PACIFIC 


[Amount  In 

cents] 

Denver 

Dallas      Houston 

Los 
Angeles 

San 
Francisco     1 

Portland 

1       Seattle 

Honolulu 

1964: 

January 

24.0 

17.8  .... 

28.5 
28.  b 
28.5 
28.5 
28.5 
27.5 
28.5 
28.5 
28.5 
28.4 
29.6 
30.4 

30.3 
30.2 
29.8 
29.5 
29.7 
29.7 
29.6 
29.6 
29.2 
28.9 
28.5 
27.8 

27.6 
27.6 
27.3 
27.5 
28.2 
28.0 
27.7 
28.5 

26.5  .. 
26.5 

24.7 
24.6 
24.7 
24.6 
24.6 
24.7 
24.7 
24.7 
24.6 
24.6 
24.6 
24.6 

24.6 
24.5 
24.5 
24.3 
22.8 
22.8 
22.8 
22.8 
22.8 
22.9 
19.5 
19.3 

21.4 
21.8 
22.1 
22.1 
22.1 
21.7 
21.4 
22.4 

27  1 

February 

24.0 

24.0 

23.9 

24.0 

24.0 

17.8  .... 

26  8 

March. 

17.7  .... 

26.5  .. 

26  9 

April ... 

17.7  .... 

26.5  .. 
26.5 

26  8 

May 

17.8  .... 

27  0 

June 

17.7 

26.5  .. 
26.4  .. 

28  3 

July 

24.4 

24.0 

24.0 

24.0 

24.0 

24.0 

22.8 

17.8 

20.2 

22.9 

21.3 

20.7 

20.7 

20.3 

20.7 

20.6 

20.9 

22.5 

22.5 

22.5 

22.9 

24.7 

24.7 

24.7 

17.7  .... 
17.7  .... 

28.0 

August 

26.4 

27  0 

September. 

19.1  .... 
19.1  .... 
19.1  .... 
19.1  .... 

19.1  .... 
19.1  .... 

19.1  .... 

19.1 

19.1 

19.1 

19.1 

18.4 

19.0 

19.0 

20.2 

20.2 

20.2 
20.1 
20.4 
20.3 
20.4 
20.4 
20.4 
20.3 

18.8 
18.4 
18.0 
18.0 
18.0 
17.9 
18.0 
17.6 
20.0 

20.0 
19.1 
20.2 
20.2 
19.9 
20.2 
20.2 
21.5 

26.4  .. 

27  0 

October 

26.4  .- 

26.4 

November. 

26.4  _. 

25.6 

December 

26.4 

25  b 

1965: 

January 

26.3  .. 

23.5 

February 

26.3 

23  3 

March.. 

April 

26.2  .. 
26.2  .. 

24.3 
23.8 

May 

June 

26.1  .. 
26.0 

23.8 
23.8 

July 

26.0  .. 

23.0 

August. 

25.9  .. 

23.5 

September 

25.9 

23  2 

October 

November 

26.0  .. 
26.3  .. 

23.4 
23.3 

December 

26.3 

23  5 

1966: 

January.. 

February 

March.. 

April 

May 

June        

26.2  .. 

26.2 

26.3 

26.3 

26.3 

26.2 

26.2 

27.5 

'23.9 
23.9 
23.9 
25.2 
24.9 
24.9 
24.5 

22.5 
23.1 
22.9 
22.8 
23.2 
23  2 

July... 

August 

24.7 

25.5 

23.3 
23.2 

APPENDIX  TABLE  6.- 

-AVERAGE  PRICES  OF  PRINCIPAL  INGREDIENTS  USED  IN  BREAD,  1960-SEPTEMBER-1966 

Year 

Flouri 
(dollars  per 
hundred- 
weight) 

Sugar  2 

(cents  per 

pound) 

Dry  milk  3 

(cents  per 

pound) 

Lard* 

(cents  per 

pound) 

Yeast 

(cents  per 

pound) 

1960... 

1961 

1962 

1963 

1964 

1965 

October  1965     . 

6.02 
6.19 
6.65 
6.38 
6.40 
6.51 
6.70 
6.71 
6.70 
6.71 
6.69 
6.63 
6.66 
6.85 
7.27 
7.73 
7.64 
7.60 

9.32 
9.25 
9.47 
11.78 
10.62 
10.08 
10.11 
10.21 
10.21 
10.21 
10.41 
10.41 
10.11 
10.11 
10.11 
10.11 
10.21 
10.31 

14.34 
16.22 
15.53 
15.15 
15.35 
15.40 
15.59 
15.69 
15.75 
15.89 
15.99 
16.35 
17.71 
18.10 
18.30 
20.49 
21.26 
(«) 

11.28 
11.86 
10.21 
10.12 
11.29 
13.61 
14.56 
13.72 
13.63 
15.01 
15.28 
14.29 
13.33 
12.48 
11.94 
11.79 
13.11 
14.42 

7.10 
7.10 
7.10 
7.10 
7.10 
7.10 
7  10 

November  1965 

7  10 

December  1965 

7  10 

January  1966. 

February  1966.  .. 

7.10 
7  10 

March  1966 

7  10 

April  1966.... ___ 

7.10 

May  1966 . 

7  10 

June  1966 

July  1966 

7.10 
7.10 

August  1966 -. 

7  10 

September  1966... 

7. 10 

'  BLS  prices  of  bread-type  flour  in  several  cities  adjusted  (1)  to  make  series  comparable  before  and  after  specification 
changes  in  1960,  (2)  to  Census  of  Manufacturers  data,  and  (3)  to  reflect  prices  of  bagged  flour. 
-  BLS  prices  to  include  0.5-cent  excise  tax  and  adjusted  to  census  data. 
3  "Evaporated  Dry  Milk  Reports,"  SRS  U.S.  Department  of  Agriculture  adjusted  to  census  data. 
'  Chicago  wholesale  price  reported  by  Market  News  Service  adjusted  to  census  data. 
5  Trade  data  unadjusted. 
°  Not  available. 
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APPENDIX  TABLE  7— WHEAT:  SUPPLY  AND  DISTRIBUTION  AND  PRICES,  AVERAGE  1959-63,  ANNUAL  1963-66 


Item 


Average 
1959-63 


Year  beginning  July  1- 


1963 


1964 


11965 


1966 


Millions  of  bushels 
Supply: 

Beginning  carryover 

Production _ 

Imports' - 


Total  supply. 


Domestic  disappearance: 

Food* 

Seed 

Industry 

Feed  (residual)  5 

On  farms  wtiere  grown. 


Total 

Available  for  export  and  carryover. 

Exports' _ 

For  dollars 


Total  disappearance. 

Ending  carryover 

Privately  owned— "Free".. 


Dollars  per  bucket 

National  average  loan  rate 

Received  by  farmers:  Average  farm  price. 
Average  total  retu rn « 


1,307.3 

1,194.9 

901.2 

817.7 

536 

1,189.8 

1,142.0 

1,290.7 

1,326.7 

1,240 

6.1 

4.0 

1.1 

1.0 

1 

2, 503. 2         2, 340. 9 


500.9 

61.4 

.1 

34.1 

(25.1) 


596.5 


1,906.7 


678.1 
(215.  0) 


1,274.6 


1,228.6 
(44. 9) 


2,193.0 


2,145.4 


510.0 

63.4 

.1 

10.1 

(19.9) 


518.6 

65.2 
.1  . 

66.4 
(38. 2) 


525.0 
61.1 


156.1 
(50.1). 


583.6 


650.3 


742.2 


1,  757.  3 


1,542.7 


1,403.2 


856.1 
(352.  7) 


725.0 
(159.1) 


867.2 
(280.0). 


1,777 


525 
72 


60 


657 


1,120 


720-745 


1,439.7 


1,375.3 


1,609.4        1,377-1,402 


901.2 
(19.  7) 


817.7 
(97.  0) 


536.0 
(53.0). 


375-400 


$1.84 

$1.82 

$1.30 

1.84 

1.85 

1.37 

1.84 

1.92 

1.67 

$1.25 
1.34 
1.70 


$1.25 


» Preliminary. 
2  Projected. 

'  Imports  and  exports  are  of  wheat,  including  flour  and  other  products  in  terms  of  wheat. 
*  Used  for  food  in  the  United  States  and  U.S.  territories,  and  by  the  military  both  at  home  and  abroad. 
^  Assumed  to  roughly  approximate  total  amount  used  for  feed,  including  amount  used  in  mixed  and  processed    feed. 
°  Includes  price  support  payment  In  1963  and  marketing  certificates  in  later  years;  excludes  acreage  diversion  and  soil 
bank  payments. 

Source:  "Wheat  Situation,"  Economic  Research  Service,  U.S.  Department  of  Agriculture,  July  1966. 
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APPENDIX  TABLE  8.— RETAIL  MILK  PRICE  TRENDS  IN  SELECTED  CITIES  JANUARY  1964-AUGUST  1966 

MIDWEST 
[City  average  store  price  per  }^  gallon  In  paper  cartons] 

Mil-       Minne-  St.       Kansas       Indian- 

Chicago      waukee        apolis         Louis  City        apolis       Detroit    Cleveland 


1964: 

January 46.8 

February 46.7 

March _  46.6 

April 46.5 

May 46.6 

June _.  46.7 

July _  46.8 

August..- 46.7 

September.. 46.8 

October 46.6 

November 46.7 

December.. 46.6 

1965: 

January 46.6 

February 46.7 

March 46.6 

April... _ 46.7 

May 46.7 

June 46.7 

July 46.7 

August 46.8 

September.. 46.8 

October.. 46.  b  . 

November 46.6 

December 46.8 

1966: 

January... 46.4 

February... 48.4 

March 48.4 

April 48.4 

May 48.4 

June 48.6 

July _ 48.2 

August 50.7 


39.8 
39.8 

39.8 
39.8 
41.7 
41.6 
41.6 
41.6 
41.6 
43.8 


36.5 
36.5 
36.5 
36.5 
35.2 
3b.  1 
3b.  1 
35.6 
3b.  8 

37.5 
37.3 
39.6 
39.6 
41.0 
39.8 
40.9 
41.6 


40.1 
41.7 
41.9 
42.1 
41.3 
41.6 
42.1 
42.6 
43.0 
43.8 
44.0 
44.1 

44.1 
44.2 
44.0 
43.9 
43.9 
43.9 
43.3 
43.7 
43.3 
43.2 
43.3 
44.2 

45.2 
45.2 
44.5 
44.5 
45.7 
46.1 
48.0 
50.1 


43.1 
43.1 
42.8 
45.2 
45.2 
45.3 
45.5 
46.3 

46.1 
46.1 
46.1 
46.3 
46.2 
46.2 
47.0 
47.0 


40.5 
41.1 
40.9 
40.5 
40.6 
40.6 
40.2 
38.9 
40.1 
40.1 
40.8 
40.5 

40.0 
40.1 
39.8 
40.1 
40.1 
39.3 
40.0 
40.1 
40.1 
40.1 
39.4 
40.3 

41.1 
41.0 
43.0 
42.9 
42.8 
42.8 
44.5 
44.8 


40.2 
40.1 
40.3 
40.2 
39.9 
39.6 
39.3 
39.0 
38.9 
38.8 
38.6 
38.8 

38.7 
38.5 
38.4 
38.7 
38.7 
38.3 
38.7 
38.8 
40.1 
40.4 
40.3 
40.3 

40.1 
40.1 
40.1 
42.0 
42.1 
42.1 
42.1 
46.4 


37.5 
38.2 
34.7 
34.6 
34.2 
32.7 
32.8 
36.0 
36.3 
36.4 
36.4 
37.3 

38.1 
35.8 
37.9 
37.4 
36.7 
37.8 
34.8 

36.  .S 
35.0 

37.  ■» 
3<».  ' 
.37  «= 

35.7 
38- f 

38.  P 
39.6 
39.5 
39.3 
39.3 
44.8 


EAST 
[In  cents  per  }^  gallon] 


New  York 


Boston  Philadelphia      Pittsburgh       Baltimore  Atlanta      Washington 


1964: 

January. 54.3  45.7  50.4  50.6  53.9  53.2  52.0 

February 53.3  45.7  50.4  51.0  53.9  53.2  52.0 

March 51.8  45.7  49.7  51.0  53.1  53.2  52.0 

April 52.0  43.9  49.7  49.0  53.1  53.2  52.0 

May 51.8  43.1  49.6  48.4  55.7  53.2  52.0 

June 51.7  42.9  49.6  48.0  55.9  53.2  52.0 

July 51.6  45.5  51.2  48.0  51.6  53.2  54.7 

August 51.3  46.6  51.6  49.0  51.2  53.3  54.6 

September.. 51.8  46.7  51.5  49.0  53.1  53.3  54.9 

October 52.5  47.4  53.9  49.0  55.4  53.3  54.9 

November... 52.6  47.5  52.6  49.0  55.0  53.3  54.6 

,„,  December.. 52.5  47.5  52.6  49.0  55.4  53.3  54.2 

1965: 

January.... 52.3  46.8  52.4  49.1  54.6  55.3  54.2 

February 50.7  46.8  52.4  49.1  54.6  55.2  54.2 

March 50.1  46.0  52.4  49.1  54.6  55.2  54.2 

April 49.6  44.0  50.6  49.1  54.6  55.2  54.2 

May. 48.4  43.2  50.4  49.1  54.6  53.2  54.2 

June.... 48.1  43.1  50.4  49.1  54.6  53.2  54.2 

July 49.4  44.8  51.8  48.7  54.6  55.1  54.1 

August.. 50.7  45.8  52.3  48.7  54.6  55.2  54.1 

September 51.3  46.6  52.3  48.7  54.6  55.2  54.1 

October... 50.8  47.6  52.3  48.7  54.6  55.2  54.1 

November... 51.6  47.6  52.3  48.7  54.6  55.2  54.1 

,„,,December.. 52.6  47.6  52.4  48.7  56.4  55.4  54.1 

1966: 

January 52.3  47.4  51.5  48.3  56.2  55.2  54.0 

February... 52.2  47.4  53.3  48.3  56.2  55.1  54.0 

March 52.3  47.4  53.3  48.3  56.2  55.1  55.9 

April 52.3  47.3  53.3  49.3  58.3  55.1  55.9 

May 51.7  45.2  53.4  49.2  58.3  55.2  55.9 

June 51.0  44.9  53.3  49.1  58.3  55.2  55.9 

July 52.6  47.6  54.7  49.1  58.3  55.2  58.0 

August 53.4  47.8  55.2  49.7  60.3  55.2  59.3 
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APPENDIX  TABLE  8.-RETAIL  MILK  PRICE  TRENDS  IN  SELECTED  CITIES  JANUARY  1964-AUGUST  1966 

|ln  cents  per  }^  gallon] 


Mountain  and  Southwest 


Far  West  and  Pacific 


Los  San 

Denver         Dallas      Houston      Angeles    Francisco     Portland       Seattle      Honolulu 


1964: 

January 

February... 

March 

April 

May 

June 

July 

August 

September. 

October 

November.. 
December.. 

1965: 

January 

February... 

March 

April 

May 

June 

July 

August 

September. 

October 

November.. 
December.. 

1966: 

January 

February... 

March 

April 

May 

June 

July 

August 


45.9 

46.3 

46.6 
46.6 
46.6 
46.6 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 

47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 
47.2 

47.0 
47.7 
47.6 
47.6 
47.6 
47.6 
47.6 
48.7 

48.6 

48.8 
48.8 
48.8 
48.8 
49.0 
50.5 
50.7 
50.7 
50.7 
50.7 
50.8 
50.7 

50.7 
50.7 
50.7 
5U7 
50.7 
50.7 
50.6 
50.6 
50.5 
50.5 
49.9 
49.8 

49.8 
49.9 
49.9 
49.8 
51.9 
52.9 
52.9 
52.9 

61.2 

49.0 

46.1  .. 

46.2  .. 
46.2 

48.6    . 

61.1 

49.0 

48.6  .. 

61.0 

48.7 

48.6  .. 

61.0 

48.7 

46.2  .. 
46.1  ._ 
45.9  .. 

48.6  .. 

61.0 

48.7 

48.6  .. 

61.0 

48.7 

48.6  _. 

61.0 

48.7 

45.9  -. 

48.6  .. 

60.9 

48.7 

45.5  .. 
47.3  .. 
46.3 

48.6    . 

60.9 

48.7 

48.6 

60.7 

48.8 

48.6    . 

61.0 

48.7 

46.5 

48.6  .. 

61.0 

48.7 

46.5     . 

48.6  .. 

61.0 

44.7 

46.5  .. 

46.1  .. 

45.7 

45.7 

45.7 

46.4 

47.9 

47.8 

47.9 

47.9 

47.8 

49.8 
49.7 
49.6 
52.2 
52.1 
51.9 
54.3 
58.1 

48.2 
48.1 
47.9 
47.9 
49.8 
49.8 
49.7 
49.8 
50.8 

50.8 
50.8 
50.8 
52.9 
52.9 
52.8 
56.7 
57.0 

48.6  _. 

60.9 

47.2 

47.8 

60.9 

48.7 
42.7 
36  8 

47.8  .. 
47.8  .. 
47  8 

60.8 
61.0 
60.8 

35.7 

47.8  .. 

59.5 

46.9 
46.2 

47.8  _. 
47.8  .. 

58.1 
57.9 

46  1 

47.8 

58.9 

46.2 
46.2 

46.2 
46.4 
46.6 
48.9 
48.9 
48.9 
52.7 
50.7 

48.1  .. 
48.1  .. 

48.1  .. 

48.1 

48.1 

48.1 

48.1 

48.1 

48.1 

49.8 

50.7 
50.7 
50.7 
51.1 
54.6 
54.6 
57.3 

59.0 
58.9 

59.1 
59.4 
59.1 
59.0 
59.0 
59.0 
59.2 
59.2 

Source:  Prepared  from  data  furnished  by  the  Bureau  of  Labor  Statistics. 

APPENDIX  TABLE  9.— FARMER,  PROCESSOR,  AND  RETAILER  MARGINS  OF  MILK  SOLD  BY  LARGE  FOOD  CHAINS  IN 

24  CITIES.  JAN.  15  AND  AUG.  15,  1966 


Jan.  151 

Aug.  151 

Change  1 

Percent  of  retail  prices 

January 

August 

Change 

Retailers 

Processors _ 

Farmers ... 

8.7 

15.1 
24.7 

9.7 
16.0 
26.7 

1.0 

.9 

2.0 

17.9 
31.1 
51.0 

18.5 

30.5 
51.0 

0.6 

-.6 

0 

Average  retail  selling  price 

48.5 

52.4 

3.9 

100.0 

100.0    .. 

1  In  cents  per  ],^  gallon. 

Source:  Federal  Trade  Commission. 


APPENDIX  TABLE  lO.-FARMERS,   MILLERS  AND  OTHER  INGREDIENT  PROCESSORS,  BAKERS,  AND  RETAILERS 
MARGINS  OF  WHOLESALE  BAKER  BRAND  BREAD  SOLD  BY  LARGE  FOOD  CHAINS,  JANUARY  AND  AUGUST  1966 


Jan.  1  I 

Aug 

.  151 

Change  > 

Percent  of  retail  prices 

January 

August 

Change 

Retailers 

4.7 

13.7 

2.4 

3.5 

5.1 

14.4 

2.5 

4.0 

0.4 
.7 
.1 
.5 

19.3 

56.4 

9.9 

14.4 

19.6 

55.4 

9.6 

15.4 

+0.3 

Bakers.  

-1.0 

Millers,  etc... 

Farmers. 

ng  price 

-.3 
+1.0 

Average  retail  sell 

24.3 

26.0 

1.7 

100.0 

100.0 

1  Cents  per  pound. 

Source:  Federal  Trade  Commission. 
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Federal  Trade  Commission, 
Washington,  D.C.,  July  2, 1969. 
Prof.  Robert  Pitofsky, 

Vanderhilt  Hall,  New  York  University  Law  School,  Washington  Square  South, 
New  York,  N.Y. 

Dear  Professor  Pitofsky  :  In  response  to  your  requests  of  June  20,  I  am  for- 
warding with  this  letter:  (1)  copies  of  memoranda  prepared  by  Commissioner 
Elman  and  the  undersigned,  and  letters  to  the  Attorney  General  by  the  Chairman 
and  the  individual  Commissioners,  dealing  with  the  question  of  authority  to  make 
appointments  of  key  staff  personnel;  and  (2)  a  series  of  staff  memoranda  con- 
cerning projects  proposed  by  the  Commission's  bureaus  and  offices  for  fiscal  1971. 

In  accordance  with  our  recent  phone  conversation,  I  have  deleted  all  particular 
references  to  pending  and  projected  investigations  and  enforcement  actions. 
Sincerely, 

John  V.  Buffington,  General  Counsel. 


American  Bar  Association, 

Chicago,  III,  June  20,  1969. 
John  V.  Buffington,  Esq. 
Office  of  the  General  Counsel, 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Buffington  :  In  the  course  of  our  Commission's  work,  some  addi- 
tional items  of  information  have  come  to  our  attention  and  we  would  appreciate 
it  if  you  would  furnish  these  to  us.  The  items  are : 

(1)  A  memorandum  of  law,  prepared  by  you,  dealing  with  the  question  of 
whether  the  Chairman  of  the  FTC  has  independent  authority  to  make  appoint- 
ments of  key  staff  personnel.  In  addition,  we  would  like  any  memoranda  which 
would  explain  exactly  which  positions  within  the  Commission  are  involved  in  the 
difference  of  view  as  to  the  iK>wers  of  the  Chairman.  (If  your  own  memorandum 
of  law  spells  this  out,  no  additional  documents  would  be  needed ) . 

(2)  A  series  of  memoranda,  addressed  to  the  Executive  Director  and/or  the 
Chairman  of  the  Commission,  dealing  with  program  evaluation  and  projects 
proposed  by  various  bureaus  and  offices  for  fiscal  1971. 

I  assure  you,  as  with  our  earlier  requests  for  information,  that  these  materials 
will  be  treated  as  confidential  by  our  Commission. 
Very  truly  yours, 

Robert  Pitofsky. 


American  Bar  Association, 

Chicago,  III.,  June  20, 1969. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Rand  :  This  is  written  to  confirm  arrangements  previously  discussed 
with  you  in  connection  with  the  meetings  of  the  ABA  Commission  to  Study  the 
FTC  which  will  be  held  in  Washington,  D.C.  on  Monday,  June  30  and  Tuesday, 
July  1. 

We  are  most  anxious  to  receive  your  views  on  the  matters  that  are  under 
consideration  by  the  ABA  Commission  and  we  have  invited  you  to  sit  down 
with  us  and  discuss  those  matters  during  our  meetings.  I  understand  that  you 
will  be  available  to  meet  with  us  on  Monday,  June  30.  at  10  a.m.  and  we  look 
forward  to  seeing  you  at  that  time.  If  not  inconvenient  for  you,  we  would  be 
very  appreciative  if  you  would  join  us  at  our  meeting  room  in  the  Madison 
Hotel  in  Washington,  D.C. 

In  connection  with  our  forthcoming  discussions,  we  have  prepared  and  enclose 
a  list  of  questions  which  suggest  the  areas  which  we  believe  to  be  pertinent 
to  our  inquiry.  You  may  think  of  other  areas,  and  we  would  welcome  suggestions 
from  you  in  that  regard  since  it  is  our  desire  to  have  as  full  a  di.scussion  as 
possible  of  all  matters  that  reasonably  come  with  the  very  broad  mandate  under 
which  we  are  operating. 

As  you  kno\v,  it  is  our  plan  to  invite  the  five  Commissioners  to  join  us  for 
luncheon  on  June  30  and  we  hope  that  you  are  free  to  join  us  at  12  :15  p.m.  at 
that  occasion. 
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We  very  much  appreciate  the  courteous  cooperation  that  you  and  the  Com- 
mission stafiF  continue  to  extend  to  us. 
Sincerely  yours, 

Miles  W.  Kirkpatrick. 

ABA  Commission  To  Study  thk  FTC 

1.  What  techniques  of  control  are  used  and  what  criteria  followed  by  the 
FTC  in  the  selection  of  cases  and  the  selection  among  possible  enforcement 
devices?  Are  there  ways  in  which  policy  planning  in  these  areas  can  be  improved? 

2.  Do  you  feel  that  the  combining  of  prosecutorial,  adjudicative,  and  policy 
making  functions  at  the  FTC  generates  problems?  If  so,  in  what  ways  might 
existing  diflBculties  be  minimized?  Do  you  believe  it  would  be  useful  to  delegate 
additional  authority  to  staff  personnel  to  file  or  amend  complaints,  particularly 
after  over-all  Commission  policy  has  been  established?  Where  the  FTC  seeks  a 
preliminary  injunction  (either  under  present  authority,  or  under  a  bill  like 
S.  3065),  do  you  feel  in  that  particular  situation  that  the  determination  whether 
to  seek  the  injunction  should  be  made  by  members  of  the  staff? 

3.  Are  you  satisfied  with  the  existing  coordination  arrangements  and  allevia- 
tion of  responsibility  between  the  FTC  and  the  Antitrust  Division  of  the  Depart- 
ment of  Justice,  and  between  the  FTC  and  the  many  governmental  units  (FDA, 
Department  of  Agriculture,  etc.)  charged  with  protection  of  consumer  interests? 
If  not,  what  changes  would  you  recommend  ? 

4.  Do  you  feel  the  FTC  has  devoted  suflicient  resources  in  recent  years  to 
efforts  to  cope  with  consumer  fraud  and  deception  (e.g.,  bait-and-switch  advertis- 
ing and  abuse  by  sellers  of  the  "holder  in  due  course"  defense)  ?  Are  there  special 
problems  where  the  violations  are  essentially  local? 

5.  In  your  view,  are  the  resources  of  state  and  local  enforcement  agencies 
reasonably  adequate  to  cope  with  these  fraudulent  and  deceptive  practices 
against  consumers?  What  is  the  FTC  doing  now  to  assist  local  units  in  this 
area?  What  might  it  do? 

6.  If  a  decision  were  made  that  the  FTC  ought  to  expand  its  efforts  in  pro- 
tecting consumers  against  fraud  and  deception,  what  approach  do  you  think 
ought  to  be  emphasized  (for  example,  additional  enforcement  proceedings,  ex- 
panded use  of  rule-making  powers,  added  emphasis  on  consumer  education  or 
cooperation  with  and  training  of  local  authorities,  etc. )  ?  To  what  extent  and  in 
what  ways  has  the  FTC  recently  expanded  its  efforts  along  each  of  these  lines'." 
What  additional  legislation  would  you  regard  as  necessary  to  carry  forward  a 
satisfactory  program? 

7.  What  were  the  benefits  and  what  were  the  failings  of  the  FTC's  consumer 
protection  project  in  the  District  of  Columbia  ? 

8.  What  do  you  regard  as  the  major  diflSculties  the  FTC  encounters  in  attempt- 
ing to  cope  with  fraudulent  and  deceptive  advertising — especially  as  it  appears  in 
national  media?  Do  you  believe  the  FTC  should  play  a  larger  role  in  this  area? 
Are  the  procedures  being  used  to  "monitor"  or  detect  current  violations  adequate? 
Is  additional  legislation  needed  to  assist  the  FTC's  efforts  in  this  area? 

9.  Is  the  FTC  presently  conducting,  or  planning  to  conduct,  any  studies  in  the 
area  of  so-called  "motivational"  or  "subliminal"  advertising?  Would  expanded 
activities  in  this  area  be  advisable? 

10.  Do  you  believe  the  FTC's  commitment  of  money  and  manpower  to  its 
Bureau  of  Textiles  and  Furs  is  worthwhile  in  terms  of  results  achieved?  Are 
there  ways  in  which  present  operations  of  that  Bureau  can  be  improved?  Would 
you  recommend  any  changes  in  this  area,  either  by  way  of  legislation  modifica- 
tion or  alteration  of  enforcement  tactics? 

11.  What  advantages  do  you  see  in  (1)  concurrent  enforcement  of  various 
antitrust  laws  by  the  FTC  and  Antitrust  Division  of  the  Department  of  Justice, 

(2)  regulation  of  drug  advertising  by  the  FTC  and  labeling  by  the  FDA  and 

(3)  enforcement  of  FTLA  as  to  food,  drugs  and  cosmetics  by  the  FDA  and  as 
to  other  consumer  commodities  by  the  FTC? 

12.  Do  you  feel  on  balance  that  the  FTC's  increased  reliance  in  recent  years 
on  voluntary  compliance  techniques  has  been  a  success?  Are  you  satisfied  that 
compliance  orders  are  being  followed  up  adequately  to  insure  the  illegal  prac- 
tices in  fact  have  been  abandoned? 

13.  Do  you  agree  with  the  "Neal  Task  Force  Report,"  "The  Nixon  Task  Force 
Report",  the  "Johnson  Council  of  Economic  Advisory  Report",  and  others  who 
have  recommended  that  it  is  time  for  legislative  changes  of  the  Robinson-Patman 
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Act?  If  so,  how  can  the  FTC  contribute  to  efforts  to  initiate  consideration  of 
revision? 

14.  Do  you  believe  procedures  should  be  adopted,  in  addition  to  those  adopted 
in  recent  months,  to  permit  greater  access  to  data  underlying  administrative 
action  by  the  FTC?  How^  should  this  be  done? 

15.  Would  you  recommend  any  changes  in  existing  FTC  rules  of  procedure 
to  facilitate  the  work  of  the  Commission  ? 

16.  Have  changes  been  instituted  in  the  last  few  years  to  improve  recruitment 
by  the  FTC  of  young  lawyers  and  economists,  and  to  slow  the  turnover  rate 
among  the  younger  staff?  What  else  might  be  done  in  this  area? 

17.  Is  the  present  organization  of  Commission  staff  and  the  allocation  of 
staff  responsibilities  capable  of  improvement  and,  if  so,  how? 

18.  Can  the  contribution  of  the  hearing  examiners  to  the  Commission's  objec- 
tives be  improved  and,  if  so,  how? 

19.  Can  industry-wide  cooperation  with  the  Commission  facilitate  the  work 
of  the  Commission  and,  if  so,  how? 


Memoranda  to  Commission  From  Commissioner  Philip  Elman, 
Dated  January  14,  1969,  and  May  2,  1969,  re  Reorganization 
Plan  No.  8  of  1950:  Commission  Approval  or  Appointments  of 
Heads  of  Major  Administrative  Units 


Subject :  Reorganization  Plan  No.  8  of  1950 :  Commission  Approval  of  Appoint- 
ments of  Heads  of  Major  Administrative  Units 
To :  The  Commission. 

From :  Philip  Elman. 

January  14, 1969. 

Reorganization  Plan  No.  8  of  1950  (15  F.R.  3175,  64  Stat.  1264)  provides  that 
"The  appointment  by  the  Chairman  of  the  heads  of  major  administrative  units 
of  the  Commission  shall  be  subject  to  the  approval  of  the  Commission."  (Sec. 
(b)(2).) 

I  move  that  the  Commission  determine  that  the  following  positions  are  sub- 
ject to  the  approval  of  the  Ck)mmission  under  Reorganization  Plan  No.  8 : 

(1)  Secretary. 

( a )  Assistant  Secretary  for  Minutes. 

(b)  Assistant  Secretary  for  Legal  and  Public  Records. 

(2)  Program  Review  Officer. 

(3)  EJxecutive  Director. 

(a)   Assistant  Executive  Director. 

(4)  Director,  Office  of  Information. 

(5)  Director,  Office  of  Administration. 

(a)  Director  of  Personnel. 

(b)  Management  Officer. 

(6)  Comptroller. 

(7)  Greneral  Counsel. 

( a )  Assistant  General  Counsel  for  Api>eals. 

(b)  Assistant  General  Counsel  for  Consent  Orders. 

(c)  Assistant  General  Counsel  for  lyegislation. 

( d)  Assistant  General  Counsel  for  Exiiort  Trade. 

(e)  Assistant  (Jeneral  Counsel  for  Federal-State  Cooi>e ration. 

(f )  Assistant  General  Counsel  for  Voluntary  Compliance. 

(8)  Chief  Hearing  Examiner. 

(9)  Director,  Bureau  of  Deceptive  Practices. 

(a)  Assistant  Director. 

(b)  Chief,  Truth-in-Lending  Section. 

(c)  Chief,  Screening  &  Planning  Section. 

( d )  Chief,  Division  of  Compliance. 

(e)  Chief,  Division  of  Food  and  Drug  Advertising. 

(f )  Chief,  Division  of  General  Practices. 

(g)  Chief,  Division  of  Scientific  Opinions, 
(h)   Chief,  Division  of  Special  Projects. 

(10)  Director,  Bureau  of  Economics. 

(a)  Assistant  Director. 

(b)  Chief,  Division  of  Economic  Evidence. 

(c)  Chief,  Division  of  Industry  Analysis. 

(d)  Chief,  Division  of  Financial  Statistics. 

(11)  Director,  Bureau  of  Field  Operations. 

(a)  Assistant  Director  for  Deceptive  Practices. 

(b)  Assistant  Director  for  Restraint  of  Trade. 
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(12)  Director,  Bureau  of  Industry  Guidance. 

(a)  AssLstant  Director. 

(b)  Chief,  Division  of  Advisory  Opinions. 

(c)  Chief,  Division  of  Industry  Guides. 

(d )  Chief,  Division  of  Trade  Regulation  Rules. 

(13)  Director,  Bureau  of  Restraint  of  Trade. 

(a)  Assistant  Director. 

( b )  Chief,  Division  of  Accounting. 

(e)  Chief,  Division  of  Compliance. 

(d)  Chief,  Division  of  Discriminatory  Practices. 

(e)  Chief,  Division  of  General  Trade  Restraints. 

(f )  Chief,  Division  of  Mergers. 

( 14)  Director,  Bureau  of  Textiles  and  Furs. 

(a)  Assistant  Director. 

(b)  Chief,  Division  of  Enforcement. 

(c)  Chief,  Division  of  Regulation. 

I  further  move  that  the  Commission  proceed  to  determine  whether  the  appoint- 
ment by  tJie  Chairman  of  the  present  incumbents  of  the  above  positions  has  the 
approval  of  the  Commission. 

May  2,  1969. 

Subject :  Reorganization  Plan  No.  8  of  1950 :  Commission  Approval  of  Appoint- 
ments of  Heads  of  Major  Administrative  Units 

To :  The  Cotnmission. 

From  :  Philip  Elman. 

On  January  31,  1969,  the  Commission,  with  Chairman  Dixon  voting  in  the 
negative  and  Commissioner  Maclntyre  abstaining,  determined  that  appoint- 
ments to  certain  staff  positions  are  subject  to  approval  of  the  Commission 
under  Reorganization  Plan  No.  8  of  1950.  The  Chairman  stated  on  the  minutes 
that  he  would  not  abide  by  that  determination,  and  I  understand  that  he 
publicly  testified  to  that  effect  in  his  appearance  before  the  Senate  Government 
Operations  Committee  on  April  24. 

I  learned  from  Mr.  Delaney  this  morning  that  the  Chairman  has  written 
letters  to  the  Civil  Service  Commission  requesting  approval  of  certain  appoint- 
ments he  has  made  to  positions  covered  by  the  Commission's  determination  of 
January  31,  1969.  Mr.  Delaney  also  informed  me  that  the  letters  to  the  Civil 
Service  Commission  refer  to  the  Commission's  action  on  that  date.  I  do  not 
know  what  information  other  members  of  the  Commission  have  on  this  subject, 
but  before  this  morning  I  was  entirely  unaware  either  that  any  appointments 
had  been  made  by  the  Chairman  or  that  he  had  taken  any  action  regarding  them. 
It  .seems  to  me  that  the  other  members  of  the  Commission  should  at  least  be 
furnished  with  copies  of  the  Chairman's  letters  to  the  Civil  Service  Commission. 
If,  as  the  Chairman  believes,  the  Commission's  action  on  January  31.  1969,  was 
tiltra  vires  and  illegal,  and  if  that  legal  question  has  now  been  submitted  to  the 
Civil  Service  Commission,  the  legal  arguments  in  support  of  the  majority's  posi- 
tion should  also  be  submitted  to  the  Civil  Service  Commission. 

Accordingly,  I  move  that  (1)  copies  of  the  letters  (and  any  accompanying 
papers  or  memoranda  which  have  been  or  will  be  sent  to  the  Civil  Service  Com- 
mission bearing  on  this  matter)  be  circulated  to  all  the  members  of  the  Com- 
mission ;  and  (2)  the  General  Counsel  be  directed  to  prepare  expeditiously  a 
memorandum  of  law  supporting  the  Commission's  determination  of  January 
31,  1969. 


Memorandum  to  Commission  From  General  Counsel  Dated  May  2^9, 
1969,  RE  "Heads  of  Major  Administrative  Units"  as  Contem- 
plated BY  Reorganization  Plan  No.  8  or  1950 


MEMORANDUM 

Subject :  "Heads  of  major  administrative  units"  as  contemplated  by  Reorganiza- 
tion Plan  No.  8  of  1950 
To :  Commission. 
From :  General  Counsel. 

May  29, 1969. 

In  an  action  taken  on  January  31,  1969,  the  Commission,  by  a  vote  of  three 
to  one  and  one  abstention,  determined  that  the  occupants  of  a  total  of  sixty-three 
staff  positions  henceforth  should  be  regarded  as  "heads  of  major  administrative 
units,"  as  that  phrase  is  utilized  in  Section  (1)  (b)  (2)  of  Reorganization  Plan 
No.  8  of  1950.  The  increase  from  eleven  to  sixty-three  in  tiie  number  of  em- 
ployees so  designated  is  due  principally  to  the  inclusion  in  the  list  of  all  As- 
sistant General  Counsels,  Assistant  Bureau  Directors,  Division  Chiefs,  and 
Attorneys  in  Charge  of  Field  Offices,  none  of  whom  in  the  past  has  been  included 
in  this  category. 

The  significance  of  the  action  lies  in  the  fact  that  under  Section  (1)  (b)  (2)  of 
Reorganization  Plan  No.  8,  "The  appointment  by  the  Chairman  of  the  heads 
of  major  administrative  units  under  the  Commission  shall  be  subject  to  the 
approval  of  the  Commission." 

The  question  is  whether  the  Commission's  action  purporting  to  determine  the 
positions  in  its  organizational  structure  to  which  this  provision  of  the  Plan 
applies  was  within  the  Commission's  authority. 

The  answer,  while  not  given  categorically,  is  to  be  found  in  the  legislative 
history  of  the  Plan.^ 

The  legislative  history  of  Reorganization  Plan  No.  8  is  closely  tied  to  that  of 
Plans  Nos.  7,  9  and  11  for  other  regulatory  agencies,  all  of  which  were  before 
the  Congress  at  or  around  the  same  time."  The  reports  of  the  Congressional 
Committees  considering  these  plans  did  not  attempt  to  define  the  phrase  "heads 
of  major  administrative  units"  as  used  in  the  plans,  or  to  indicate  whose  respon- 
sibility it  would  be  to  determine  the  administrative  units  in  the  agency  to  be 
included  in  this  category.  The  only  discussion  of  these  ix)ints  in  the  legislative 
history  took  place  during  Senate  debate  on  Reorganization  Plan  No.  7  for  the 
Interstate  Commerce  Commission.  This  occurred  in  an  exchange  between  pro- 
ponents of  reorganization,  Senator  Humphrey  and  Senator  Douglas.^  Following 
explanation  that  Chairmen  were  to  have  control  over  "procedural"  matters,  but 
not  over  "substantive"  matters,  Senator  Humphrey  stated  that  "  *  *  *  where 


^  No  reported  cases  have  been  found  in  which  the  phrase  "major  administrative  units" 
as  used  in  Reorganization  Plan  No.  8  has  been  considered.  In  view  of  the  fact  that  the 
term  does  not  have  any  precise,  well-recognized  meaning,  but  will,  on  the  contrary,  vary 
in  its  application,  as  the  circumstances  require,  we  must  "[i]n  aid  of  the  process  of 
construction  *  *  *  have  recourse  to  the  legislative  history  of  the  measure  and  the 
statements  by  those  in  charge  of  it  during  its  consideration  bv  the  Congress."  United 
States  V.  Great  Northern  Ry.,  287  U.S.   144,   1.54    ( 19:^2 ». 

2  Plans  Nos.  7,  8,  9  and  11  of  1950,  relating  to  the  Interstate  Commerce  Commission,  the 
Federal  Trade  Commission,  the  Federal  Power  Commission,  and  the  Federal  Communica- 
tions Commission,  used  identical  language  in  proposing  new  authority  to  the  Chairmen 
of  the  respective  Commissions  (Hearings  before  the  Senate  Committee  on  Expenditures 
in  the  Executive  Departments  on  8.  Res.  253,  251,,  255  and  256,  81st  Cong.,  2d  Sess.,  April 
24-26,  19.50,  pp.  .5-8). 

5  Senator  Humphrey  acted  as  floor  leader  for  the  opponents  to  S.  Res.  25.3,  disfavoring 
Reorganization  Plan  No.  7  (96  Cung.  Rec.  7155),  and  together  with  Senator  Douglas,  voted 
against  each  of  the  resolutions  disfavoring  these  reorganization  plans  (96  Cong.  Rec. 
7173,  7177,  7.S75,  7.SS.3).  "If  resort  to  legislative  history  is  had,  the  statements  of  those 
who  supported  the  legislation  and  secured  its  passage  will  be  accepted  in  determining  its 
meaning."  Union  Starch  rf  Refining  Co.  v.  N.L.R.B.,  186  F.  2d  1008,  1012  (7th  Cir.  1951), 
cert,  dented,  342  U.S.  815  (1951). 
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there  is  a  conflict  as  hettceen  what  is  procedural  and  what  is  substantive,  it  is 
my  interpretation  that  the  vote  of  the  Commission  as  a  whole  will  overrule  the 
(idministraiivc  decision  of  the  Chairman^  Concerning  the  phrase  "heads  of 
major  administrative  units"  and  the  roles  of  the  Commissions  and  the  Chairmen 
in  tlie  appointment  of  these  employees,  the  discussion  was  as  follows  (96  Cong. 
Rec.  7164  ;  emphasis  added)  : 

Mr.  Douglas.  Will  the  Senator  from  Minnesota  give  his  interpretation  of 
the  following :  Is  the  appointment  of  heads  of  major  administrative  units  a 
procedural  matter  or  a  substantive  matter? 

Mr.  Humphrey.  I  wish  to  say  to  the  Senator  from  Illinois  that  the  question 
has  been  brought  up  for  considerable  study,  and  it  was  brought  up  in  the 
form  of  questioning  at  the  time  of  the  hearings. 

It  is  my  interpretation  that  these  reorganization  plans  affecting  regulatory 
agencies  mean  that  the  commission  or  agency  as  a  whole  shall  have  a  voice 
in  the  apix>intment,  in  the  promotion,  or  in  the  demotion  of  the  heads  of 
major  administrative  units — and  in  that  connection,  the  word  "heads"  is  used 
in  a  plural  sense.  That  is  to  say,  the  Commission  would  have  a  voice  in  the 
selection  of  and  in  the  assignment  of  duties  for  bureau  chiefs,  assistant 
bureau  chiefs,  diviMon  chiefs,  or  chiefs  of  similar  administrative  units. 

I  want  that  point  made  crystal  clear,  because  I  am  sure  there  is  a  great 
deal  of  misimderstanding  about  the  powers  of  the  Commission  as  compared 
to  the  powers  of  the  administrative  head  or  of  the  Chairman  of  the  Com- 
mission. 
Mr.  Douglas.  In  other  words,  we  are  not  creating  administfative  czars? 
Mr.  Humphrey.  Certainly  we  are  not.  What  we  are  attempting  to  do  is  to 
expedite  the  work  of  the  Commission. 

If  every  single  commissioner  is  going  to  be  engaged  in  a  great  deal  of  ad- 
ministrative detail,  in  the  signing  of  all  kinds  of  documents  and  in  the 
processing  of  innumerable  papers,  and  is  going  to  be  involved  in  all  manner 
of  personnel  relationships,  insofar  as  they  are  routine,  that  will  bog  down 
the  quasi-judicial  and  quasi-legislative  functioning  of  the  Commission. 

The  report  of  the  task  force  and  of  the  Hoover  Commission  itself  indicated 
the  desirability  of  having  a  chairman  who  had  such  administrative  powers, 
and  to  relieve  the  other  commissioners  of  them. 

Mr.  Douglas.  But  am  I  correct  in  concluding  that  this  power  is  not  to  be 
used  as  a  cloak  behind  which  the  Chairman  of  the  Commission  can  take  over 
the  disciplining  of  the  staff  and  the  determination  of  the  policies  of  the 
Commission?  Is  it  true  that  the  Commission  is  iiltimately  to  be  responsible 
for  the  delegation  of  work  and  for  the  major  policies  to  be  followed,  not 
only  in  the  final  determination  of  issues,  but  in  the  investigation  and  process- 
ing of  complaints  and  requests  ;  is  that  correct? 

Mr.  Humphrey.  The  Senator  from  Illinois  has  stated  the  matter  very 
accurately.  When  the  words  which  are  used  tell  me  that  the  Commission  as 
a  whole  shall  make  the  determinations  of  policy  and  the  ix)licy  decisions, 
that  is  the  fact ;  and  then  the  Chairman  of  the  Commission  shall  be  left  to 
carry  out,  if  you  please,  the  determinations  of  policy  and  the  other  procedures 
involving  policy  which  have  been  prescribed  by  the  Commission. 

Mr.  Douglas.  I  thank  the  Senator  from  Minnesota.  /  hope  this  record 
in  the  debate  will  be  taken  to  heart  by  the  chairman  of  the  various  adminis- 
trative bodies  and  will  be  authoritative  legislative  history,  with  the  under- 
standing that  it  applies  not  only  to  Reorganization  Plan  No.  7,  but  to  all  the 
other  reorganization  plans  affecting  regulatory  agcnoies. 
The  "(luestioning  at  the  time  of  the  hearings"  alluded  to  by  Senator  Hum- 
phrey   (concerning  the  appointments  of  heads  of  major  administrative  units 
under  the  reorganization  plans)    apparently   occurred  when  James   F.   Rowe, 
a    former    member    of    the    Hoover    Commission,    appeared    before   the    Senate 
Committee    in    favor    of    the    reorganization    plans.    Following    agreement    by 
Senator    Schoeppel  and  Mr.   Rowe  that   the  Chairman's   new  authority  would 
not   permit  him   to   liire  and   fire   hearing  examiners.   Mr.   Rowe  directed   tlie 
Senator's  attention  to  the  plans'  express  reservation   to  the  full  Commission 
of  the  right  to  make  general  iwlicy.  And  it  is  by  this  means,  Mr.  Rowe  said, 
that  the  Commission  as  a  whole  can  preclude  the  Chairman  from  the  exercise 
of  his  own  will,  regardless  of  the  wishes  of  the  other  Commissioners,  with 
rtsi)eit  to  the  appointment  and   suiH^rvision  of  employees  generally. 

Senator  Schoeppel.  That  is  the  thing  I  want  to  be  very  sure  about, 
because   I    am    trying   to   maintain   an    open    mind   on   this   situation.    I 
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am  afraid  of  the  channeling  of  all  this  authority  into  the  Chairman  in  an 
administrative  way,  and  how  that  administrative  attitude  or  discretion 
could  influence  all  the  personnel,  being  subservient  to  and  answerable  as 
they  are  to  the  Chairman. 

Mr.  RowE.  I  think  that  is  a  somewhat  different  question  from  the 
examiners.  The  Administrative  Procedure  Act  removes  them  for  all  in- 
tents and  purposes  from  the  Commission.  But  as  to  the  other  personnel, 
I  think  you  probably  mean  the  lawyers  and  that  sort  of  thing? 

Senator  Schoeppel.  That  is  right. 

Mr.  RowE.  I  think  not,  Senator.  You  have  to  make  certain  assumptions. 
First  of  all,  you  have  to  assume  that  a  Chairman,  this  particular  Chairman, 
just  does  not  want  to  get  along  with  his  Commission  and  wants  to  run  the 
whole  thing  and  will  pay  no  attention  to  the  members.  I  think  in  that  case 
there  is  in  the  plan  a  check  and  balance. 

Senator  Schoeppel.  b(l)  ? 

Mr.  RowE.  b(l).  And  I  think  section  4,  the  general  policy  provision  there 

If  you  take  an  extreme  example,  if  the  Chairman  decides  he  will  appoint 
everybody  and  he  will  do  exactly  what  he  wants,  I  think  the  members  of  the 
Commission  can  then  outline  a  general  policy  which  will  control  that.  That 
is  in  a  case  where  the  Chairman  is  running  roughshod  over  everything.  I 
think  that  check  is  so  strong  there  would  be  no  problem  whatsoever  about  it. 

Senator  Schoeppel.  In  other  words,  certainly  it  was  not  the  desire  of  the 
members  of  the  Hoover  Commission  to  permit  this  to  get  into  a  position  where 
the  other  Commissions  would  merely  be  figure  heads? 

Mr.  RowE.  Certainly  not. 

Senator  Schoeppel.  And  certainly  on  the  decisions  relating  to  important 
quasi-judicial  determinations  and  functions? 

Mr.  RowE.  Xo.  My  own  feeling  about  it  is  it  puts  an  administrative  burden 
on  the  Chairman.  It  is  rather  dull  work.  It  leaves  members  free  to  work  on 
the  important  and  exciting  problems,  the  substantive  problems  of  the  Com- 
mission. That  is  the  way  I  would  look  at  it* 
The  view  of  Mr.  Rowe  was  shared  by  Senator  O'Conor,  author  of  the  Senate 
Report  favoring  Reorganization  Plan  No.  8.°  During  debate  on  the  Plan  for  the 
Federal  Trade  Commission  he  explained  that  the  Commission  is  free  to  determine 
that  even  an  administrative  matter  may  be  of  sufficient  importance  to  treat  it  as 
a  matter  of  policy  subject  to  determination  by  the  full  Commission  (96  Cong.  Rec. 
7361,  7362.  emphasis  added)  : 

Further,  the  plan  expressly  provides  certain  limitations  on  the  Chairman, 
so  that  even  if  the  Chairman  is  vested  with  this  authority  he  still  will  be 
subject  to  the  Control  of  the  Commission.  The  plan  also  provides  certain 
reservoirs  of  responsibility  in  the  Commission.  Thus  it  is  expressly  provided 
that  in  exercising  any  of  these  functions,  the  Chairman  shall  he  subject  to 
general  policies  of  the  Commission.  This  refers  to  the  Commission's  policies 
on  administrative  matters. 

Then  the  plan  expressly  reserves  to  the  Commission,  as  a  whole,  rather 
than  tlie  Chairman,  certain  specific  administrative  responsibilities,  namely  : 

First.  Approval  of  appointment  by  [sic]  heads  of  major  administrative 
units. 

Second.  Personnel  employed  in  the  immediate  offices  of  the  commissioners. 

Third.  Revising  budget  estimates  and  allocating  appropriated  funds  ac- 
cording to  major  programs  and  purposes. 

All  those  things  I  repeat,  are  reserved  to  the  Commission  as  a  whole. 

The.se  three  administrative  responsibilities  specifically  reserved  to  the 
Commission  are  concrete  examples  of  the  over-all  administrative  control 


*  Hearings,  pp.  46-47. 

The  "check  and  balance"  cited  by  Mr.  Rowe  is  as  follows  (id.,  p.  7)  : 

(b)(1)  In.  carrying  out  any  of  his  functions  under  the  provisions  of  this  section  the 
Chairman  shall  be  governed  by  general  policies  of  the  Commission  and  by  such  regulatory 
decisions,  findings,  and  determinations  as  the  Commission  may  by  law  be  authorized 
to  make. 

There  are  hereby  reserved  to  the  Commission  its  functions  with  respect  to  revising  the 
budget  estimates  and  with  respect  to  determining  upon  the  distribution  of  appropriated 
funds  according  to  major  programs  and  purposes. 

^S.  Rep.  No.  1562,  81st  Cong.,  2d  Sess.,  reporting  unfavorably  S.  Res.  254  (expressing 
disapproval  of  Reorganization  Plan  No.  S) . 


3&-,138  0^-70— ,Vol.  3 37 


564 

which  remains  in  the  hands  of  the  Commission,  namely,  that  wJienever  a 
matter  of  administration  and  administrative  action  is  of  such  importance 
that  the  Commission  regards  it  as  a  policy  matter,  then  the  Commission  may 
handle  it  as  being  a  question  of  policy. 

******* 

The  reservation  of  the  commission's  power  as  to  matters  of  policy  in  ad- 
ministrative matters  completely  refutes  the  charge  that  these  plans  make 
dictators  out  of  the  chairman.  The  commission  has  the  authority  to  decide 
what  is  a  question  of  policy. 

A  commission  set-up  not  only  does  not  make  for  eflBciency  in  regard  to 
these  details,  but  the  individual  commissioners  have  their  time  taken  away 
from  the  really  important  responsibilities. 

This  is  not  simply  a  matter  of  abstract  analysis.  The  Hoover  Commission 
found,  for  example,  that  the  Federal  Trade  Commission,  the  very  Commis- 
sion we  are  now  discussing,  which  has  a  system  of  rotating  chairmen,  at 
the  time  of  the  task-force  survey,  was  giving  consideration  in  commission 
meetings  to  such  matters  as  "the  organization  of  the  stenographers  pool ; 
mail-room  procedures ;  appointment  of  junior  professional  i>ersonnel — and 
shortly  before  the  FTC  was  also  passing  on  all  appointments — even  clerical." 

I  submit,  Mr.  President,  that  such  matters  ought  not  to  engage  the  atten- 
tion of  the  entire  Commission,  but  should  properly  be  handled  in  a  more 
busine.s.slike  way. 

******  i^ 

The  President  has  established  plans  which  are  generally  wise  and  well 
considered.  They  will  tend  to  centralize  administrative  responsibility  and 
leadership  in  the  Chairman  and  to  free  the  time  of  the  individual  commis- 
sioners for  basic  regulatory  determinations  and  for  such  matters  of  ad- 
ministration as  are  matters  of  policy. 

On  the  basis  of  the  foregoing,  it  is  apparent  that  the  phrase  "heads  of  major 
administrative  unit.s"  as  used  in  Reorganization  Plan  No.  8  was  intended  to 
embrace  heads  of  administrative  imits  below  the  Bureau  level.  It  is  equally 
apparent  that  the  determination  of  the  positions  in  the  Commission's  organiza- 
tional structure  to  be  included  in  this  category  is  a  matter  of  general  policy  over 
which  the  Commission  as  a  whole  retains  control.  And  since  the  meaning  and 
application  of  the  phra.se  "heads  of  major  administrative  unit.s"  are  necessarily 
flexible,  the  action  taken  by  the  Commission  on  January  31,  1969,  was  consistent 
with  the  purpose  and  spirit  of  the  plan. 

In  originally  implementing  Reorganization  Plan  No.  8,  the  Federal  Trade 
Commission  was  guided  by  a  memorandum  opinion  by  General  Counsel  William 
T.  Kelly,  dated  June  28,  1950.  It  was  Mr.  Kelly's  view,  among  others,  that  while 
"obviously"  all  administrative  units  are  not  major,  "there  is  a  considerable 
area  of  discretion  in  determining  which  are  major.  It  is  perfectly  clear  that  the 
heads  of  each  of  the  .seven  Bureaus  are  heads  of  major  administrative  units. 
Within  the  area  of  discretion  it  is  possible  that  the  Chairman  and  Commission 
might  determine  that  .^ome  of  the  administrative  units  within  bureaus  are  major 
administrative  units,  provided  this  is  not  carried  to  the  extent  of  designating 
a  majority  of  the  admini.^-trative  units  as  major." 

While  Mr.  Kelly's  memorandum  supports  the  principle  that  a  determination 
of  which  administrative  units  in  the  Commi.s.sion's  organizational  structure  con- 
."■titute  "major  administrative  units"  must  be  made,  which,  Mr.  Kelly  said,  in- 
volves the  exerci.se  of  "discretion,"  it  is  deficient  in  at  least  two  key  respects : 
(1)  it  does  not  indicate  whose  "di.scretion"  is  controlling  in  the  event  of  a  dis- 
agreement between  the  Chairman  and  the  Commission  as  a  whole:  and  (2)  its 
conclusion  that  numerical  considerations  are  pertinent  in  forming  judgments 
as  to  which  administrative  units  are  "major"  and  which  are  not  is  wholly 
unsupported. 

With  re^^pect  to  the  first  of  these  deficiencies,  the  legislative  history  appears 
to  be  irrefutable.  It  shows  that  in  the  minds  of  the  supporters  of  the  legislation, 
at  least,  the  determination  of  which  of  the  agency's  administrative  units  are  to 
be  regarded  as  "major  administrative  units"  for  purposes  of  operation  under 
Reorganization  Plan  No.  8  is  a  matter  of  policy  over  which  the  Commission  re- 
tains control  and  that  in  the  event  of  a  disagreement  between  the  Chairman 
and  the  Commission,  the  decision  of  the  Commission  is  controlling. 

On  the  second  deficiency,  the  legislative  history  is  silent.  It  would  seem,  how- 
ever, that  any  attempt  to  maintain  a  numerical  balance  as  between  those  ad- 
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ministrative  units  which  are  "major"  and  those  which  are  not,  might  well  lead 
to  an  unreasonable  proliferation  of  subdivisions  in  the  Commission's  Bureaus 
and  thus  to  a  more  complex  and  wholly  undesirable  organizational  structure, 
which  Reorganization  Plan  No.  8  does  not  encourage.  Additionally,  and  of  even 
more  significance,  is  the  apparent  encroachment  of  this  concept  on  the  clear 
intention  of  the  supporters  of  the  plan  to  leave  the  determination  of  all  ques- 
tions of  general  policy,  including  those  related  to  administration  and  adminis- 
trative actions,  to  the  Commission  as  a  whole." 
Respectfully  submitted, 

John  V.  Btjffington, 

General  Counsel. 


9  Presumably,  the  Commission  had  not,  prior  to  January  SI,  1969,  seen,  fit  to  determine 
as  a  matter  of  policy  that  any  of  the  administrative  units  in  its  organizational  structure 
below  the  Bureau  level  were  "major  administrative  units."  This,  however,  is  of  no 
consequence  and  does  not  now  preclude  it  from  making  such  determination,  for  "The 
fact  that  powers  long  have  been  unexercised  well  may  call  for  close  scrutiny  as  to  whether 
they  exist ;  but,  if  granted,  they  are  not  lost  by  being  allowed  to  He  dormant,  any  more 
than  nonexistent  powers  can  be  prescripted  by  an  unchallenged  exercise."  United  States  v. 
Morton  Salt  Co.,  338  U.S.  632,  647  (1950)  ;  cf.  United  States  v.  DuPont  d  Co.,  353  U.S. 
586,  590  (1957)  ;  Federal  Trade  Commission  v.  Dean  Foods  Co.,  384  U.S.  597,  610-611 
(1966). 


Letter  to  the  Honorable  John  N.  Mitchell,  Attorney  General. 
FROM  Paul  Rand  Dixon.  Chairman,  Dated  June  12, 1969,  Attach- 
ing Copy  of  His  Letter  to  the  Chairman,  Civil  Service  Commis- 
sion AND  General  Counsel  Memorandum  of  May  29,  1969 ;  Joint 
Letter  to  Attorney  General  John  N.  Mitchell  Signed  by  Com- 
missioners Philip  Elman.  Mary  Gardiner  Jones  and  James  M, 
Nicholson,  Dated  June  18,  1969 ;  and  Letter  to  Attorney  Gen- 
eral John  N.  Mitchell  from  Commissioner  A.  Everette  Mac- 
Intyre,  Dated  Jltne  20,  1969 — All  Pertaining  to  the  Authority 
TO  Make  Appointments  of  Key  Staff  Personnel 


Federal  Trade  Commission, 
Washington,  B.C.,  June  12, 1969. 
Hon.  John  N.  Mitchell, 
Attorney  General, 
Department  of  Justice, 
Washington,  D.C. 

My  Dear  Mr.  Attorney  General  :  On  January  31,  1969,  a  majority  of  the  Fed- 
eral Trade  Commission  took  an  action  affecting  the  duties  and  responsibilities  of 
the  Chairman  of  the  Federal  Trade  Commission  under  Reorganization  Plan  No.  8 
of  1950.  By  letter  of  March  5,  1969,  addressed  to  Chairman  Robert  E.  Hampton 
of  the  Civil  Service  Commission,  I  outlined  the  problem  presented  by  the  action 
of  the  majority  of  the  Commission  and  asked  for  his  approval  of  an  appointment 
of  a  Division  Chief,  without  submitting  the  appointment  to  the  Commission  for 
approval.  Similar  action  has  been  taken  by  me  and  my  predecessors  since  1950. 
On  June  10th,  by  phone.  I  asked  Chairman  Hampton  for  a  status  report  on  my 
request  and  he  informed  me  that  it  had  been  sent  to  your  office  for  an  opinion. 
I  am  enclosing  a  copy  of  my  March  5th  letter  to  Chairman  Hampton. 

Due  to  the  retirement  of  the  General  Counsel  of  the  Commission  in  March  of 
this  year,  the  Commission  recently  selected  as  its  General  Counsel  Mr.  John  V. 
Buffington.  Upon  assuming  the  office  of  the  General  Counsel.  Mr.  Buffington  vi^as 
called  upon  by  a  majority  of  the  Commission  to  furnish  the  majority  with  a 
memorandum  in  support  of  its  position  regarding  its  determination  that  "the 
occupants  of  a  total  of  sixty-three  staff  positions  henceforth  should  be  regarded 
as  'heads  of  major  administrative  units,'  as  that  phrase  is  utilized  in  Section 
(1)  (b)  (2)  of  Reorganization  Plan  No.  8  of  1950."  Enclosed  also  is  a  copy  of 
this  memorandum. 

Characterizing  as  irrefutable  the  "legislative  history,"  referred  to  in  his 
memorandum,  Mr.  Buffington  concludes  that  the  phrase  "heads  of  major  adminis- 
trative units"  as  used  in  Reorganization  Plan  No.  8  was  intended  to  embrace 
heads  of  the  administrative  units  below  the  Bureau  level,  and  that  the  deter- 
mination of  such  positions  is  a  matter  of  general  policy  over  which  the  Commis- 
sion as  a  whole  retains  exclusive  control.  With  this  opinion,  I  disagree. 

I  am  not  persuaded  that  the  remarks  referred  to  by  Mr.  Buffington  properly 
constitute  binding  "legislative  history"  because  of  the  nature  of  the  proceeding. 
The  Congress  was  not  here  considering  proposed  legislation  originating  from 
its  body,  but  was  debating  the  merits  of  a  proposed  disapproval  resolution. 

Congress  had  delegated  to  the  President  reorganization  powers  which  he  had 
exercised  subject  to  disapproval  by  resolution. 

When  Reorganization  Plan  No.  8  became  effective  in  1950,  the  Federal  Trade 
Commission  adopted  the  recommendation  of  Chairman  James  M.  Mead  that  un- 
der the  Plan  "major  administrative  units"  would  be  considered  the  Secretary, 
Executive  Director.  General  Counsel,  and  the  heads  of  all  the  Bureaus  of  the 
Commission.  Since  that  date,  this  action  of  the  Commission  has  been  followed  by 
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Chairmen  Edward  F.  Howrey,  John  W.  Gwynne,  Earl  W.  Kintner,  and  by  me 
since  assuming  office  on  March  21.  1961.  Such  determination  has  been  followed 
by  the  various  panels  of  Commissioners  since  that  date  until  the  action  of  the 
majority  on  January  31,  1969.  This  constitutes  the  administrative  history  of 
Reorganization  Plan  No.  8. 

I  think  the  action  taken  by  the  Commission  in  1950  was  correct.  It  was  taken 
while  the  views  expressed  in  the  Hoover  Commission  report  were  fresh  in  the 
minds  of  the  members  of  the  Federal  Trade  Commission.  Certainly  one  of  the 
main  theses  expressed  in  that  report  was  the  necessity  to  transfer  from  the 
Commission  generally  the  power  to  select  the  heads  of  all  but  the  heads  of  major 
administrative  units. 

The  Commission  is  a  relatively  small  agency  having  less  than  1200  employees. 
There  is  attached  thereto  an  organization  chart  of  the  Commission  which  was 
approved  by  the  Commission.  The  vast  majority  of  the  professional  personnel 
of  the  Commission  are  in  the  Operating  Bureaus. 

There  are  only  two  types  of  units  in  this  part  of  the  Commission — the  Bureaus 
and  the  subsidiary  Divisions  thereof.  The  Bureaus  are  the  major  administrative 
units.  The  Divisions  are  the  minor  administrative  units.  Any  other  interpreta- 
tion would  be  a  contradiction  in  terms.  Reorganization  Plan  No.  8  plainly  .states 
that  the  Commission  may  confirm  only  the  heads  of  the  major  administrative 
units.  The  clear  implication  is  that  the  Chairman  may  appoint  without  the  ad- 
vice of  the  Commission  the  heads  of  the  minor  administrative  units  and  the  other 
personnel  of  the  Commission,  excepting  those  in  the  offices  of  the  Commissioners. 
A  colloquy  between  two  Senators  who  were  not  a  part  of  the  Authority  (the 
President)  which  issued  the  Reorganization  Plan  cannot  be  relied  on  to  alter 
the  clear  meaning  of  the  language  contained  in  the  Plan.  I  also  maintain  that 
any  majority  of  this  Commission  cannot  by  interpretation  change  the  clear 
meaning  of  the  Plan.  Neither  I  nor  any  other  Chairman  of  this  Commission  ap- 
pointed by  the  President  should  accede  to  an  attempt  by  any  majority  of  this 
Commission  to  impinge  upon  the  authority  of  the  Chairman  specifically  dele- 
gated by  a  Reorganization  Plan  issued  by  the  President.  Lawfully  delegated  ad- 
ministrative power  may  be  eroded  by  unfortunate  precedents.  It  is  for  this 
reason  that  I  am  forced  reluctantly  to  request  your  advice. 

With  kindest  regards,  I  am 
Respectfully, 

Paul  Rand  Dixon,  Chairman. 


Fedeiral  Trade  Commission, 
Washington,  D.C.,  March  5, 1969. 
Hon.  Robert  E.  Hampton, 
Chairman,  Civil  Service  Com/mission, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  As  I  explained  to  you  by  phone,  an  action  was  taken  by 
the  majority  of  the  Commission  on  January  31,  1969,  affecting  the  powers  of  the 
Chairman  of  the  Federal  Trade  Commission  under  Reorganization  Plan  No.  8  of 
1950. 

Reorganization  Plan  No.  8  of  1950  (15  F.R.  3175,  64  Stat.  1264)  provides  that 
"The  appointment  by  the  Chairman  of  the  heads  of  major  administrative  units 
of  the  Commission  shall  be  subject  to  the  approval  of  the  Commission."  (Sec- 
(b)  (2) ).  When  this  plan  became  effective,  the  Chairman,  James  M.  Mead,  sought 
the  advice  of  the  General  Counsel  of  the  Commission,  William  T.  Kelley.  At- 
tached hereto  is  the  opinion  rendered  by  Mr.  Kelley  at  that  time.  Predicated  on 
this  opinion,  the  Commission  adopted  the  recommendation  of  Chairman  Mead 
that  under  Reorganization  Plan  No.  8  the  major  administrative  units  would  be 
considered  to  be  the  Secretary,  Executive  Director,  General  Counsel,  and  the 
heads  of  all  the  Bureaus  of  the  Commission.  Since  that  date,  this  action  of  the 
Commission  has  been  followed  by  Chairmen  Edward  F.  Howre,  John  W.  Gwynne, 
Earl  W.  Kintner,  and  by  me  since  assuming  office  on  March  21, 1961. 

When  it  was  determined  that  other  regulatory  agencies  operating  under  simi- 
lar reorganization  plans  were  interpreting  "major  administrative  units"  dif- 
ferently, the  Commissioners,  on  January  31.  1969,  on  the  motion  of  Commissioner 
Philip  Elman,  seconded  by  Commissioner  Mary  Gardiner  Jones,  and  concurred 
in  by  Commissioner  James  M.  Nicholson,  with  Commissioner  A.  Everette  Mac- 
fntyre  not  voting,  and  over  my  opposition,  determined  that  the  following  posi- 
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tJons  are  to  be  subject  to  the  approval  of  the  (Commission  under  Reorganization 
Plan  No.  8: 

(1)  Secretary 

(a)   Assistant  Secretary  for  Minutes 

( 6 )   Assistant  Secretary  for  Legal  and  Public  Records 

(2)  Program  Review  OflBcer 

(3)  Executive  Director 

(a)   Assistant  Executive  Director 

(4)  Director,  Office  of  Information 

(5)  Director,  Office  of  Administration 

(a)  Director  of  Personnel 

( b )  Management  Officer 

(6)  Comptroller 

(7)  General  Counsel 

(a)  Assistant  General  Counsel  for  Api)eals 

( b)  Assistant  General  Counsel  for  Consent  Orders 

(c)  Assistant  General  Counsel  for  Legislation 

(d)  Assistant  General  Counsel  for  Export  Trade 

(e)  Assistant  General  Counsel  for  Federal-State  Coopertaion 
(/)   Assistant  General  Counsel  for  Voluntary  Compliance 

(8)  Chief  Hearing  Examiner 

(9)  Director,  Bureau  of  Deceptive  Practices 
(a)   Assistant  Director 

(6)  Chief,  Truth-in-Lending  Section 

(c)  Chief,  Screening  &  Planning  Section 

(d)  Chief,  Division  of  Compliance 

(e)  Chief,  Division  of  Food  and  Drug  Advertising 
(/)  Chief,  Division  of  General  Practices 

(g)   Chief,  Division  of  Scientific  Opinions 
(h)   Chief,  Division  of  Special  Projects 

(10)  Director,  Bureau  of  Economics 
(a)   Assistant  Director 

(  b )   Chief,  Division  of  Economic  Evidence 
(c)   Chief,  Division  of  Industry  Analysis 
id)   Chief,  Division  of  Financial  Statistics 

( 11 )  Director,  Bureau  of  Field  Operations 

( a )  Assistant  Director  for  Deceptive  Practices 

( 5 )  Assistant  Director  for  Restraint  of  Trade 

(12)  Director,  Bureau  of  Industry  Guidance 
(a)   Assistant  Director 

( 6 )  Chief,  Division  of  Advisory  Opinions 

(c)  Chief,  Division  of  Industry  Guides 

(d)  Chief,  Division  of  Trade  Regulation  Rules 

(13)  Director,  Bureau  of  Restraint  of  Trade 
(a)  Assistant  Director 

(6)  Chief,  Division  of  Accounting 

(c)  Chief,  Division  of  Compliance 

(d)  Chief,  Division  of  Discriminatory  Practices 

(e)  Chief,  Division  of  General  Trade  Restraints 
(/)  Chief,  Division  of  Mergers 

(14)  Director,  Bureau  of  Textiles  and  Furs 
(a)  Assistant  Director 

(ft)   Chief,  Division  of  Enforcement 
(c)   Chief,  Division  of  Regulation 

Thereafter,  Commissioner  Jones  moved  that  the  Commission  determine  that 
the  major  administrative  units  be  construed  to  include  the  positions  of  the 
attorneys  in  charge  of  the  eleven  field  offices  of  the  Commission.  This  motion 
was  carried,  with  the  approval  of  Commissioners  Elman,  Maclntyre,  and  Nichol- 
son, with  me  again  voting  in  the  negative. 

As  I  explained  to  you,  I  consider  the  action  taken  by  the  majority  of  the 
Commission  improper  because  it  is  an  attempt  by  the  majority  to  erode  or 
take  from  the  Chairman  power  and  responsibility  vested  in  him  by  Reorganiza- 
tion Plan  No.  8.  This  plan  was  an  attempt  to  solve  the  problem  which  had  arisen 
where  every  employee  had  to  seek  a  majority  vote  of  the  Commission  in  order 
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to  be  hired,  raised,  or  given  supervisory  responsibility.  To  return  to  this  system 
would  be  a  drastic  mistake. 

When  the  motions  referred  to  above  were  carried  at  the  Commission  table, 
I  informed  the  Commission  that  I  considered  the  vote  improper  and  an  illegal 
intrusion  on  the  powers  of  the  Chairman  and  would  not  honor  it.  I  know  this 
creates  an  embarrassing  situation  but  I  cannot  accede  to  the  wishes  of  the 
majority  and  surrender  the  responsibility  assigned  to  me  by  Reorganization 
Plan  No.  8. 

Because  of  retirements,  I  am  now  faced  with  the  problem  of  filling  several  of 
the  positions  which  have  heretofore  not  been  considered  within  the  definition  of 
"major  administrative  units."  I  have  just  selected  George  Dobbs,  M.D.,  as  the 
new  Chief  of  the  Division  of  Scientific  Opinions.  Dr.  Dobbs  is  a  distinguished 
public  servant.  I  would  be  hopeful  that  had  I  submitted  his  name  to  the  Com- 
misision  for  approval  that  he  would  have  been  approved.  But  to  do  so  would 
have  been  to  surrender  to  the  principle  that  I  adhere  to  and  have  set  forth  above. 
I  ask  for  your  approval  of  this  new  assignment  for  Dr.  Dobbs. 

I  anticipate  in  the  very  near  future  sending  over  several  other  names  for  posi- 
tions which  have  heretofore  not  been  con.sidered  to  fall  within  the  definition  of 
the  head  of  a  "major  administrative  unit." 

With  kindest  regards,  I  am 
Sincerely, 

Paul  Rand  Dixon,  Chairman. 

"Heads  of  Major  Administrative  Units"  As  Contemplated  by  Reorganization 

Plan  No.  8  of  1950 
Memorandum  to :  Commission. 
From :  General  counsel. 

Mat  29,  1969. 

In  an  action  taken  on  January  31,  1969,  the  Commission,  by  a  vote  of  three  to 
one  and  one  abstention,  determined  that  the  occupants  of  a  total  of  sixty-three 
staff  positions  henceforth  should  be  regarded  as  "heads  of  major  administrative 
units,"  as  that  phrase  is  utilized  in  Section  (1)  (b)  (2)  of  Reorganization  Plan 
No.  8  of  1950.  The  increase  from  eleven  to  sixty-three  in  the  number  of  employees 
so  designated  is  due  principally  to  the  inclusion  in  the  list  of  all  Assistant  Gen- 
eral Counsels,  As.sistant  Bureau  Directors,  Division  Chiefs,  and  Attorneys  in 
Charge  of  Field  Offices,  none  of  whom  in  the  past  has  been  included  in  this 
category. 

The  significance  of  the  action  lies  in  the  fact  that  under  Section  ( 1 )  ( b )  ( 2 )  of 
Reorganization  Plan  No.  8,  "The  appointment  by  the  Chairman  of  the  heads 
of  major  administrative  units  under  the  Commission  shall  be  subject  to  the  ap- 
proval of  the  Commission." 

The  question  is  whether  the  Commission's  action  purporting  to  determine  the 
positions  in  its  organizational  structure  to  which  this  provision  of  the  Plan  ap- 
plies was  within  the  Commission's  authority. 

The  answer,  while  not  given  categorically,  is  to  be  found  in  the  legislative  his- 
tory of  the  Plan.^ 

The  legislative  history  of  Reorganization  Plan  No.  8  is  closely  tied  to  that 
of  Plans  Nos.  7,  9  and  11  for  other  regulatory  agencies,  all  of  which  were  before 
the  Congress  at  or  around  the  same  time."  The  reports  of  the  Congressional 
Committees  considering  these  plans  did  not  attempt  to  define  the  phrase  "heads 
of  major  administrative  units"  as  used  in  the  plans,  or  to  indicate  whose  respon- 
sibility it  would  be  to  determine  the  administrative  units  in  the  agency  to  be 
included  in  this  category.  The  only  di.scussion  of  these  points  in  the  legislative 
history  took  place  during  Senate  debate  on  Reorganization  Plan  No.  7  for  the 
Interstate  Commerce  Commission.  This  occurred  in  an  exchange  between  pro- 


1  No  reported  cases  have  been  foniul  in  which  the  phrase  "major  administrative  units"  as 
used  in  ReorRaiilzation  Plan  No.  S  has  been  considered.  In  view  of  the  fact  that  the  term 
does  not  have  any  precise,  well-recognized  meaninp.  but  will,  on  the  contrary,  vary  in  its 
application,  as  tlie  circumstances  require,  we  must  "[iln  aid  of  the  process  of  construc- 
tion *  *  *  have  recourse  to  the  legislative  history  of  the  measure  and  the  statements  by 
those  in  charjre  of  it  during  its  consideration  by  the  Congress."  United  States  v.  Great 
Northern  Ry.,  2S7  U.S.  144,  154  (19.^2). 

2  Plans  Nos.  7,  8,  9  and  11  of  19.50.  relating  to  the  Interstate  Commerce  Commission,  the 
Federal  Trade  Commission,  the  Federal  Power  Conimission,  and  the  Federal  Communica- 
tions Commission,  used  identical  language  in  proposing  iiew  authority  to  the  Chairmen 
of  the  respective  Commissions  (Henrinr/s  before  the  Senate  Committee  on  Expenditurex  in 
the  Executive  Departments  on  S.  Res.  253,  25i,  255  and  256,  Slst  Cong.,  2d  Sess.,  April  24- 
26,  1950,  pp.  5-8). 
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ponents  of  reorganization,  Senator  Humphrey  and  Senator  Douglas.'  Following 
explanation  that  Chairmen  were  to  have  control  over  "procedural"  matters,  but 
not  over  "substantive"  matters.  Senator  Humphrey  stated  that  "*  *  *  where 
there  is  a  eonfliet  as  between  what  is  proeednral  and  what  is  substantive,  it  is 
my  interpretation  that  the  rote  of  the  Commission  as  a  whole  irill  overrule 
the  administrative  decision  of  the  Chairman."  Concerning  the  phrase  "heads 
of  major  administrative  units"  and  the  roles  of  the  Commissions  and  the  Chair- 
men in  the  appointment  of  these  employees,  the  discussion  was  as  follows  (96 
Cong.  Rec.  7164:  emphasis  added)  : 

Mr.  Douglas.  Will  the  Senator  from  Minnesota  give  his  interpretation 
of  the  following :  Is  the  appointment  of  heads  of  major  administrative  units 
a  procedural  matter  or  a  substantive  matter? 

Mr.  HmiPiiREY.  I  wish  to  say  to  the  Senator  from  Illinois  that  the  ques- 
tion has  been  brought  up  for  considerable  study,  and  it  was  brought  up  in  the 
form  of  questioning  at  the  time  of  the  hearings. 

It  is  my  interpretation  that  these  reorganization  plans  affecting  regulatory 
agencies  mean  that  the  Commission  or  agency  as  a  whole  shall  have  a  voice 
in  the  appointment,  in  the  promotion,  or  in  the  demotion  of  the  heads  of 
major  administrative  units — and  in  that  connection,  the  word  "heads''  is 
used  in  a  plural  sense.  That  is  to  say,  the  Commission  would  have  a  voice 
in  the  selection  of  and  in  the  assignment  of  duties  for  bureau  chiefs,  assist- 
ant bureau  chiefs,  division  chiefs,  or  chiefs  of  similar  administrative  units. 
I  want  that  point  made  crystal  clear,  because  I  am  sure  there  is  a  great 
deal  of  misunderstanding  about  the  powers  of  the  Commission  as  compared 
to  the  powers  of  the  administrative  head  or  of  the  Chairman  of  the 
Commission. 

Mr.  Douglas.  In  other  words,  we  are  not  creating  administrative  czars? 
Mr.  Humphrey.  Certainly  we  are  not.  What  we  are  attempting  tO'  do  is 
to  expedite  the  work  of  the  Commission. 

If  every  single  commissioner  is  going  to  be  engaged  in  a  great  deal  of  ad- 
ministrative detail,  in  the  signing  of  all  kinds  of  documents  and  in  the 
processing  of  innumerable  papers,  and  is  going  to  be  involved  in  all  manner 
of  personnel  relationships,  insofar  as  they  are  routine,  that  will  bog  down 
the  qua.si-judicial  and  quasi-legi.slative  functioning  of  the  Commission. 

The  reix)rt  of  the  task  force  and  of  the  Hoover  Commission  itself  indicated 
the  desirability  of  having  a  chairman  who  had  such  administrative  powers, 
and  to  relieve  the  other  commissioners  of  them. 

Mr.  Douglas.  But  am  I  correct  in  concluding  that  this  power  is  not  to 
be  used  as  a  cloak  behind  which  the  Chairman  of  the  Commission  can  take 
over  the  disciplining  of  the  staff  and  the  determination  of  the  policies  of 
the  Commission?  Is  it  true  that  the  Commission  is  ultimately  to  be  respon- 
sible for  the  delegation  of  work  and  for  the  major  policies  to  be  followed, 
not  only  in  the  final  determination  of  issues,  but  in  the  investigation  and 
processing  of  complaints  and  requests;  is  that  correct? 

Mr.   Humphrey,.   The  Senator  from   Illinois  has  stated  the  matter  very 
accurately.  When  the  words  which  are  used  tell  me  that  the  Commission 
as  a  whole  shall  make  the  determitnations  of  policy  and  the  policy  deci- 
sions, that  is  the  fact ;  and  then  the  Chairman  of  the  Commission  shall  be 
left  to  carry  out,  if  you  please,  the  determinations  of  policy  and  the  other 
procedures  involving  policy  which  have  been  prescribed  by  the  Commission. 
Mr.   Douglas.   I  thank  the  Senator  from  Minnesota.  /  hope  this  record 
in  the  debate  will  be  taken  to  heart  by  the  chairmen  of  the  various  admin- 
istrative bodies  and  will  be  authoritative  legislative  hist07'y,  with  the  under- 
standing that  it  applies  not  only  to  Reorganization  Plan  No.  7,  but  to  all 
the  other  reorganization  plans  affecting  regulatory  agencies. 
The  "questioning  at  the  time  of  the  hearings"  alluded  to  by  Senator  Humphrey 
(concerning  the  appointments  of  heads  of  major  administrative  units  under  the 
reorganization  plans)  apparently  occurred  when  James  F.  Rowe,  a  former  member 
of  the  Hoover  Commission,  appeared  before  the  Senate  Committee  in  favor  of 
the  reorganization  plans.  Following  agreement  by  Senator  Schoeppel  and  Mr. 


^  Senator  Hiiniphrpy  acted  as  floor  leader  for  the  opponents  to  S.  Res.  25.S,  disfavoring 
Reorganization  Plan  No.  7  (96  Cong.  Rec.  7155),  and  together  with  Senator  Douglas  voted 
against  each  of  the  resolutions  disfavoring  these  reorganization  plans  (96  Cong.  Rec.  7173, 
7177.  7.375.  73.S3).  "If  resort  to  legislative  histor.v  is  had,  the  statements  of  those  who 
supported  the  legislation  and  secured  its  passage  will  b"  accepted  in  determining  its  mean- 
ing." Union  Starch  d-  Refining  Co.  v.  N.L.R.B.,  186  F.  2d  1008,  1012  (7th  Cir.  1951),  cert. 
demed,  342  U.S.  815  (1951). 
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Eowe  that  the  Chairman's  new  authority  would  not  permit  him  to  hire  and  fire 
hearing  examiners,  Mr.  Rowe  directed  the  Senator's  attention  to  the  plans'  express 
reservation  to  the  full  Commission  of  the  right  to  make  general  policy.  And  it 
is  by  this  means,  Mr.  Rowe  said,  that  the  Commission  as  a  whole  can  preclude 
the  Chairman  from  the  exercise  of  his  own  will,  regardless  of  the  wishes  of  the 
other  Commissioners,  with  respect  to  the  appointment  and  supervision  of  em- 
ployees generally. 

Senator  Schoeppel.  That  is  the  thing  I  want  to  be  very  sure  about, 
because  I  am  trying  to  maintain  an  open  mind  on  this  situation.  I  am  afraid 
of  the  channeling  of  all  this  authority  into  the  Chairman  in  an  administra- 
tive way,  and  how  that  administrative  attitude  or  discretion  could  influence 
all  the  personnel,  being  sbservient  to  and  answerable  as  they  are  to  the 
Chairman. 

Mr.  Rowe.   I  think  that  is  a  .somewhat  different  question  from  the  ex- 
aminers. The  Administrative  Procedure  Act  removes  them  for  all  intents 
and  purposes  from  the  Commission.  But  as  to  the  other  personnel,  I  think 
you  probably  mean  the  lawyers  and  that  sort  of  thing? 
Senator  Schoeppel.  That  is  right. 

Mr.  Rowe.  I  think  not.  Senator.  You  have  to  make  certain  assumptions. 
First  of  all,  you  have  to  assume  that  a  Chairman,  this  particular  Chairman, 
just  does  not  want  to  get  along  with  his  Commission  and  wants  to  run  the 
whole  thing  and  will  pay  no  attention  to  the  members.  I  think  in  that  case 
there  is  in  the  plan  a  check  and  balance. 
Senator  Schoeppel.  b(l)  ? 

Mr.  Rowe.  b(l).  And  I  think  .section  4,  the  general  policy  provision  there. 

If  you  take  an  extreme  example,  if  the  Chairman  decides  he  will  appoint 

everybody  and  he  will  do  exactly  what  he  wants,  I  think  the  members  of  the 

Commission  can  then  outline  a  general  policy  which  will  control  that.  That 

is  in  a  case  where  the  Chairman  is  running  roughshod  over  everything.  I 

think  that  check  is  so  strong  there  would  be  no  problem  whatsoever  about  it. 

Senator  Schoeppel.   In  other  words,  certainly  it  was  not  the  desire  of 

the  members  of  the  Hoover  Commission  to  permit  this  to  get  into  a  position 

where  the  other  Commissioners  would  merely  be  figure  heads? 

Mr.  Rowe.  Certainly  not. 

Senator  ScHOEa>PEL.  And  certainly  on  the  decisions  relating  to  impor- 
tant quasi-judicial  determinations  and  functions? 

Mr.  Rowe.  No.  My  own  feeling  about  it  is  it  puts  an  administrative  burden 
on  the  Chairman.  It  is  rather  dull  work.  It  leaves  members  free  to  work  on 
the  important  and  exciting  problems,  the  substantive  problems  of  the  Com- 
mission. That  is  the  way  I  would  look  at  it* 
The  view  of  Mr.  Rowe  was  shared  by  Senator  O'Conor,  author  of  the  Senate 
Report  favoring  Reorganization  Plan  No.  8.^  During  debate  on  the  Plan  for  the 
Federal  Trade  Commission,  he  explained  that  the  CommLssion  is  free  to  determine 
that  even  an  administrative  matter  may  be  of  suflScient  importance  to  treat  it  as 
a  matter  of  policy  subject  to  determination  by  the  full  Commission  (96  Cong.  Rcc. 
7361,  7362,  emphasis  added)  : 

Further,  the  plan  expressly  provides  certain  limitations  on  the  Chairman, 
so  that  even  if  the  Chairman  is  vested  with  this  authority,  he  still  will  be 
subject  to  the  control  of  the  Commission.  The  plan  also  provides  certain 
reservoirs  of  responsibility  in  the  Commission.  Thus  it  is  expressly  provided 
that  in  exercising  any  of  these  functions,  the  Chairman  shall  be  subject  to 
general  policies  of  the  Commission.  This  refers  to  the  Commission's  policies 
on  administrative  matters. 

*  *  * 

Then  the  plan  expressly  reserves  to  the  Commission,  as  a  whole,  rather 
than  the  Chairman,  certain  specific  administrative  responsibilities,  namely : 


*  Hearings,  pp.  46-47. 

iThe  "check  ajnd  balance"  citedi  by  Mr.  Rowe  is  as  follows   (id.,  p.  7)  : 

(b)(1)  In  carrying  out  any  of  his  functions  under  the  provisions  of  this  section 
the  Chairman  shall  be  governed  by  general  policies  of  the  Commission  and  by  such 
regulatory  decisions,  findings,  and  determinations  as  the  Commission  may  by  law  be 
authorized  to  make. 

(4)    There  are  hereby   reserved   to   the   Commission   its   functions   with   respect    to 
revising  the  budget  estimates  and  with  respect  to  determining  upon  the  distribution 
of  appropriated  funds  according  to  major  programs  and  purposes. 
5/8.  Rep.  No.  1562,  8l8t  Cong.,  2d  Sess.,  reporting  unfavorably  S.  Res.  254   (expressing 
disapproval  of  Reorganization  Plan  No.  8). 
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First.  Approval  of  appointment  by   [sic]   heads  of  major  administrative 

units.  .     . 

Second.  Personnel  employed  in  the  immediate  offices  of  the  commissioners. 

Third.  Revising  budget  estimates  and  allocating  appropriated  funds  ac- 
cording to  major  programs  and  purposes. 

All  those  things,  I  repeat,  are  reserved  to  the  Commission  as  a  whole. 

These  three  administrative  responsibilities  specifically  reserved  to  the 
Commission  are  concrete  examples  of  the  over-all  administrative  control 
which  remains  in  the  hands  of  the  Commission,  namely,  that  whenever  a  mat- 
ter of  administration  and  administrative  action  is  of  such  importance  that 
the  Commission  regards  it  as  a  policy  matter,  then  the  Cormnission  may 
handle  it  as  being  a  question  of  policy. 

******* 

The  reservation  of  the  commission's  power  as  to  matters  of  policy  in  ad- 
ministrative matters  completely  refutes  the  charge  that  these  plans  make 
dictators  out  of  the  chairman.  The  commissiofi  of  policy  has  the  authority 
to  decide  ichat  is  a  question  of  policy. 

A  commission  set-up  not  only  does  not  make  for  efficiency  in  regard  to 
those  details,  but  the  individual  commissioners  have  their  time  taken  away 
from  the  really  important  responsibilities. 

This  is  not  simply  a  matter  of  abstract  analysis.  The  Hoover  Commission 
found,  for  example,  that  the  Federal  Trade  Commission,  the  very  Commis- 
sion we  are  now  discussing,  which  has  a  system  of  rotating  chairmen, 
at  the  time  of  the  task-force  survey,  was  giving  consideration  in  commis- 
sion meetings  to  such  matters  as  "the  organization  of  the  stenographers  pool ; 
mail-room  procedure;  appointment  of  junior  professional  personnel — and 
shortly  before  the  YTG  was  also  passing  on  all  appointments — even  cleri- 
cal." 

I  submit,  Mr.  President,  that  such  matters  ought  not  to  engage  the  at- 
tention of  the  entire  Commission,  but  should  properly  be  handled  in  a  more 
businesslike  way. 

******* 

The  President  has  established  plans  which  are  generally  wise  and  well 
considered.  They  will  tend  to  centralize  administrative  responsibility  and 
leadership  in  the  Chairman  and  to  free  the  time  of  the  individual  commis- 
sioners for  basic  regulatory  determinations  and  for  such  matters  of  ad- 
ministration as  arc  matters  of  policy. 
On  the  basis  of  the  foregoing,  it  is  apparent  that  the  phrase  "heads  of  major 
administrative  units"  as  used  in  Reorganization  Plan  No.  8  was  intended  to 
embrace  heads  of  administrative  units  below  the  Bureau  level.   It  is  equally 
apparent  that  the  determination  of  the  positions  in  the  Commission's  organiza- 
tional structure  to  be  included  in  this  category  is  a  matter  of  general  policy 
over  which  the  Commission  as  a  whole  retains  control.  And  since  the  meaning 
and  application  of  the  phrase  "heads  of  major  administrative  units"  are  neces- 
sarily flexible,  the  action  taken  by  the  Commission  on  January  31,  1969,  was  con- 
sistent with  the  purpose  and  spirit  of  the  plan. 

In  originally  implementing  Reorganization  Plan  No.  8,  the  Federal  Trade 
Commission  was  guided  by  a  memorandum  opinion  by  General  Counsel  William 
T.  Kelly,  dated  June  28,  1950.  It  was  Mr.  Kelly's  view,  among  others,  that  while 
"obviously"  all  administrative  units  are  not  major,  "there  is  a  considerable 
area  of  discretion  in  determining  which  are  major.  It  is  perfectly  clear  that  the 
heads  of  each  of  the  seven  Bureaus  are  heads  of  major  administrative  units. 
Within  the  area  of  discretion  it  is  possible  that  the  Chairman  and  Commission 
might  determine  that  some  of  the  administrative  units  within  bureaus  are  major 
administrative  units,  provided  this  is  not  carried  to  the  extent  of  designatng  a 
majority  of  the  administrative  units  as  major." 

While  Mr.  Kelly's  memorandum  supports  the  principle  that  a  determination 
of  which  administrative  units  in  the  Commission's  organizational  structure  con- 
stitute "major  administrative  units"  must  be  made,  which,  Mr.  Kelly  said,  in- 
volves the  exercise  of  "discretion,"  it  is  deficient  in  at  least  two  key  respects  :  (1) 
it  does  not  indicate  whose  "discretion"  is  controlling  in  the  event  of  a  disagree- 
ment between  the  Chairman  and  the  Commission  as  a  whole;  and  (2)  its  con- 
elusion  that  numerical  considerations  are  pertinent  in  forming  judgments  as  to 
which  administrative  units  are  "major"  and  which  are  not  is  wholly  unsupported. 


574 


"if 

< 

(- 

a: 

\^. 

u 

<s 

•g 

H 

S   R, 

(M 

3  i 

o 

a 

Q 

a 
c: 

.1^ 

Q 

~— 

1 
1 

1 

1 

q: 

1 

J 

o 

a: 

o 

o 

3 

1 

u. 

u. 

r^ 

o 

a 

u 

b. 

U. 

O 

■Hi: 


2 

2 

< 

l^i 

O 

033. 

>- 

a: 

-o 

ft" 

R 

O 

i|B 

Q 

'^ 

<fiH 

6 

^ 

('      : 

°\ 

11 

J 

bl 

S5 

y. 

^C 

:j 

|i™:: 

7: 

^  £  u  3  -2  =? 

0 

< 

CO  S 


92 


575 

With  respect  to  the  first  of  these  deficiencies,  the  legislative  history  appears 
to  be  irrefutable.  It  shows  that  in  the  minds  of  the  supporters  of  the  legislation, 
at  least,  the  determination  of  which  of  the  agency's  administrative  units  are  to 
be  regarded  as  "major  administrative  units"  for  purposes  of  operation  under 
Reorganization  Plan  No.  8  is  a  matter  of  policy  over  which  the  Commission 
retains  control  and  that  in  the  event  of  a  disagreement  between  the  Chairman 
and  the  Commission,  the  decision  of  the  Commission  is  controlling. 

On  the  second  deficiency,  the  legislative  history  is  silent.  It  would  seem,  how- 
ever, that  any  attempt  to  maintain  a  numerical  balance  as  between  those  admin- 
istrative units  which  are  "major"  and  those  which  are  not,  might  well  lead  to 
an  unreasonable  proliferation  of  subdivisions  in  the  Commis.sion's  Bureaus  and 
thus  to  a  more  complex  and  wholly  undesirable  organizational  structure,  which 
Reorganization  Plan  No.  8  does  not  encourage.  Additionally,  and  of  even  more 
significance,  is  the  apparent  encroachment  of  this  concept  on  the  clear  inten- 
tion of  the  supporters  of  the  plan  to  leave  the  determination  of  all  questions  of 
general  policy,  including  those  related  to  administration  and  administrative 
actions,  to  the  Commission  as  a  whole." 
Respectfully  submitted, 

John  V.  Buffington, 

General  Counsel. 


Federal  Trade  Commission, 
Washington,  D.C.,  June  13, 1969. 
Hon.  John  N.  Mitchell, 
Attorney  General,  Department  of  Justice,  Washington,  D.C. 

Dear  Mr.  Attorney  General  :  Chairman  Dixon  has  sent  each  of  us  a  copy 
of  his  letter  to  you,  dated  June  12,  1969,  in  which  he  expresses  disagreement 
with  the  action  taken  by  the  majority  of  the  Commission  iTnder  Reorganization 
Plan  No.  8  of  1950  on  January  31,  1969,  and  in  effect  asks  you  to  reverse  or 
overrule  the  determination  made  by  the  Commiss'on.  As  the  members  of  the 
Commission  constituting  the  majority  which  took  such  action,  we  regret  very 
much  that  the  Chairman  has  seen  fit  to  >eek  your  interces-inn  in  this  matter 
which  we  regard  as  purely  internal  and  one  which  the  members  of  the  Com- 
mission should  be  able  to  resolve  by  themselves. 

In  our  view,  the  question  whether  a  particular  staff  position  at  the  Federal 
Trade  Commission  is  one  for  which  Commission  approval  should  be  required 
under  Reorganization  Plan  No.  8  of  1950  because  it  is  a  "head  of  major  admin- 
istrative unit",  or  because  it  is  of  key  significance  in  the  implementation  of  the 
laws  administered  by  the  Commission,  is  one  of  internal  policy  which  the 
members  of  the  Commis.sion  should  determine,  not  an  external  body  or  official. 

It  is  the  members  of  the  Commission  who  are  best  able  to  make  a  judgment, 
based  on  an  evaluation  of  the  nature  and  importance  of  a  particular  staff  posi- 
tion, whether,  as  a  matter  of  policy,  the  appointment  is  so  critical  in  the  di.s- 
charge  of  the  Commission's  .statutory  obligations  that  all  members  of  the  Com- 
mission should  share  in  the  responsibility  for  such  appointment.  It  is  our  view, 
for  example,  that  the  chiefs  of  the  divisions  which  enforce  the  Merger  Law  and 
the  Truth  in  Lending  Act  should  be  appointed  not  by  the  Chairman  alone  but 
with  the  approval  of  the  Commission.  (Even  the  job  descriptions  of  the«e  FTC 
personnel  reflect  on  their  face  the  policy  significance  of  their  responsibilities.) 
The  Chairman  disagrees. 

The  essential  point  we  wish  to  make  is  that  the  members  of  the  Commission 
should  decide  which  appointments  to  staff  positions,  because  of  their  nature,  the 
importance  of  the  responsibilities  assigned,  and  their  bearing  on  the  Commission's 
performance  in  fulfilling  its  statutory  obligations,  should  be  subject  to  the  Com- 
mission's approval.  For  our  part,  we  have  expressed  a  willingness  to  examine  any 
or  all  of  the  positions  in  question  and  to  reach  a  judgment  as  to  whether  they 
properly  fall  in  this  category.  We  believe  that  all  the  members  of  the  Commission, 


« Presumably,  the  Commission  had  not,  prior  to  January  31,  1969,  seen  fit  to  deter- 
mine as  a  matter  of  policy  that  any  of  the  administrative  units  in  its  organizational  struc- 
ture below  the  Bureau  level  were  "major  administrative  units."  This,  however,  is  of  no 
consequence  and  does  not  now  preclude  it  from  makins:  such  determination,  for  "The  fact 
that  powers  long  have  been  unexercised  well  mav  call  for  close  scrutiny  as  to  whether  they 
exist ;  but,  if  granted,  they  are  mot  lost  by  being  allowed  to  lie  dormant  any  more  than 
nonexistent  powers  can  be  prescripted  bv  an  unchallenged  exercise."  United  Stafe-t  v. 
Morton  Salt  Co..  3.^8  U.S.  632,  647  (1950)  ;  cf.  United  States  v.  DuPont  &  Co.,  353  U.S. 
586,,  590  (1957)  ;  Federal  Trade  Commission  v.  Dean  Foods  Co.,  384  U.S.  597,  610-611 
(1966). 
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and  not  merely  the  Chairman  alone,  should  participate  in  the  process  of  classify- 
ing these  positions,  in  accordance  with  subsection  (b)  (1)  of  Reorganization  Plan 
No.  8,  which  provides  that  in  executing  his  functions  under  the  Plan  the  Chair- 
man "shall  be  governed  by  general  policies  of  the  Commission." 

We  do  not  believe  it  is  either  desirable  or  appropriate  for  the  Commission  to  ask 
you,  or  any  other  external  body  or  oflBcial,  to  undertake  that  responsibility  which 
seems  to  us  to  rest  exclusively  on  the  Commission's  shoulders.  If  there  be  dis- 
agreements within  the  Commission,  we  believe  they  can  and  should  be  resolved 
internally  in  a  collegial  spirit  consistent  with  the  Commission's  own  best  inter- 
ests in  effectively  carrying  out  the  duties  imposed  on  it  by  the  Congress.  We  regret 
very  much,  therefore,  that  you  should  have  been  asked  to  intercede  in  this  matter. 
With  best  wishes, 
Sincerely, 

Philip  Elman. 

Mary  Gardiner  Jones. 

James  M.  Nicholson. 


Federal  Trade  Commission, 
Washington,  D.C.,  June  20, 1969. 
Hon.  John  N.  Mitchell, 
Chairman,  Federal  Trades  Commission,   Washington,  D.C. 

Dear  Mr.  Attorney  General  :  This  communication  is  relevant  to  the  matters 
refen-ed  to  in  the  letters  to  you  under  date  of  June  12,  1969,  from  Chairman 
Dixon  and  June  13,  1969,  from  Commissioners  Elman,  Jones  and  Nicholson. 

It  has  been  and  is  my  view  that  the  problem  presented  by  those  letters  is  of 
such  importance  that  to  the  extent  the  membership  of  the  Federal  Trade  Com- 
mission is  to  consider  it,  that  membership  should  not  be  so  sharply  divided  that 
a  prospective  change  in  membership  within  a  matter  of  weeks  could  lead  to  a 
different  decision  by  a  majority  of  the  Commission.  It  was  for  this  reason  that 
I  have  objected  to  haste  on  the  part  of  a  majority  of  the  Commission  in  an  at- 
tempt to  force  a  decision  on  this  matter  before  September  25,  1969. 

On  June  18,  1969,  I  suggested  without  objection  that  I  would  undertake  to  dis- 
close what  the  minutes  of  the  Commission  show  on  the  last  action  by  the  Com- 
mission on  this  question.  This  from  the  minutes  of  the  Commission  of  June  10, 
1969,  quoted  as  follows  : 

"Mr.  Elman  moved  that  to  the  list  of  staff  positions  which  the  Commission 
determined  on  January  31,  1969  require  the  approval  of  the  Commission  that 
there  be  added  the  new  positions  of  Assistant  General  Counsel  for  Legal  Services, 
Legislation  and  Federal-State  Cooperation,  and  for  Litigation,  and  that  there 
be  deleted  from  that  list  the  positions  abolished  this  date — i.e..  Assistant  General 
Counsel  for  Voluntary  Compliance,  Export  Trade,  and  Consent  Orders. 

"As  a  substitute  motion,  Mr.  Maclntyre  moved  that  the  determination  of  the 
proposals  raised  in  the  pending  motion  be  deferred  until  there  is  nominated  and 
qualified  the  incumbent  who  will  hold  office  in  the  position  on  the  Commission 
now  held  by  Commissioner  Nicholson  for  the  term  commencing  September  26, 
1969,  and  that  if  he  were  voted  down,  he  possible  will  state  his  position  publicly 
as  to  the  reasons  for  such  motion. 

"Mr.  Nicholson  stated  that  he  would  not  be  intimidated  by  the  probability  of 
a  public  statement  in  this  respect,  and  would  add  to  Mr.  Elman's  motion  that 
the  position  of  Assistant  to  the  General  Counsel  be  included  on  the  list  of  posi- 
tions to  be  approved  by  the  Commission. 

"As  to  the  foregoing  action,  Commissioners  Elman,  Jones  and  Nicholson  voted 
in  the  affirmative,  and  Commissioners  Dixon  and  Maclntyre  abstained.  Mr. 
Maclntyre  stated  he  would  have  preferred  the  position  as  stated  in  his  substitute 
motion  and  consequently  cannot  concur  for  that  reason  in  the  motion  the  Com- 
mission adopted,  and  that  this  does  not  mean  he  was  voting  yes  or  no  on  the 
merits." 

Since  each  of  the  other  Commissioners  has  communicated  with  you  about  this 
matter,  I  think  you  are  entitled  to  know  my  position  about  it. 

With  best  wishes, 
Sincerely, 

A.  Evekette  MacIntyre, 

Commissioner. 


Letter  to  John  N.  Wheelock  From  Richard  W.  McLaren,  Depart- 
ment or  Justice,  Dated  March  21,  1969,  and  Miscellaneous  Cor- 
respondence RE  Liaison  Arrangement  With  Department  of 
Justice 

Depabtment  of  Justice, 
WasMngton,  B.C.,  March  21, 1969. 
John  N.  Wheelock,  Esq., 
Executive  Director,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  John  :  Many  thanks  for  your  thoughtful  note  and  good  wishes.  I  had 
hoped  to  stop  by  to  see  you,  Rand,  and  others  long  before  this.  Perhaps  we  shall  at 
least  get  together  at  the  ABA  Spring  Meeting. 

I  understand  that  our  liaison  arrangement  is  working  very  well,  and  we  cer- 
tainly must  keep  it  that  way. 
Kindest  regards, 
Sincerely, 

Richard  W.  McLaren, 
Assistant  Attorney  General,  Antitrust  Division. 


Department  of  Justice, 
Washington,  D.C,  October  20,  1966. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  will  acknowledge  your  letter  of  October  7,  1966, 
concerning  the  liaison  arrangements  between  the  Antitrust  Division  and  the 
Federal  Trade  Commission,  established  in  1948,  to  avoid  duplication  of  effort 
on  matters  within  their  respective  jurisdictions. 

These  liaison  arrangements  have  made  a  significant  contribution  to  our 
enforcement  programs  in  the  past,  and  I  hold  the  view  that  they  will  continue 
to  do  so  in  the  future.  They  have  proven  effective  because  they  have  been  pur- 
sued in  an  atmosphere  of  mutual  confidence  and  cooperation  in  recognition  of 
our  common  responsibility  for  vigorous  antitrust  enforcement. 

Consequently,  I  find  it  surprising  that,  because  of  a  few  instances  of  possible 
confussion  in  liaison,  the  Commission  now  suggests  that  the  Division  as  a 
matter  of  practice  is  ignoring  the  terms  of  the  liaison  arrangement  and  substan- 
tially impeding  the  operations  of  that  agency.  To  the  contrary,  the  fact  that 
problems  have  arisen  in  so  few  instances  speaks  well  for  the  efforts  of  both 
agencies  when  we  consider  that  many  hundreds  of  matters  have  been  handled. 
At  the  time  of  the  recent  meeting  between  Messrs.  Wheelock,  Sheehy,  and 
Lipsky  of  the  Commission  with  Messrs.  Zimmerman,  Rashid,  Philipps,  and  Swope 
of  the  Division  on  June  13,  1966,  it  was  the  consensus  of  all  that  the  liaison 
arrangements  were,  on  the  whole,  working  satisfactorily.  It  was  their  further 
view  that  if  problems  arose  in  the  future  which  could  not  be  resodved  by  our 
respective  liaison  oflicers,  personal  conferences  between  Mr.  Wheelock  and  Mr. 
Zimmerman  would  be  held  to  resolve  them.  Until  the  receipt  of  your  October  7 
letter,  we  have  had  no  suggestions  from  the  Commission  of  any  diflBculties  over 
the  liaison  arrangements. 

More  effective  liaison  arrangements  between  the  two  agencies  are  a  matter  of 
continuing  concern  to  me.  It  was  this  concern  which  prompted  me  to  issue  Direc- 
tive 5-66,  dated  July  18,  1966,  shortly  after  the  conference  with  your  representa- 
tives, which  was  intended  to  clarify  and  reaffirm  to  all  Division  attorneys  the 
scope  and  need  of  such  liaison  procedures.  I  am  enclosing  a  copy  of  this  directive 
for  your  information. 
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I  should  also  like  to  point  out  that  one  of  the  matters  discussed  at  the  con- 
ference in  June  was  the  necessity  of  insuring  liaison  on  requests  for  "business 
review  letters"  and  "advisory  opinions",  which  up  to  that  time  had  not  always 
been  the  subject  of  "clearance"  between  the  two  agencies.  Tliis  matter  was  also 
covered  by  my  directive  to  the  staff. 

Little  purpose  would  be  served  by  further  exchanges  concerning  the  facts  in- 
volved in  those  instances  where  you  feel  that  the  liaison  arrangement  may  have 
been  breached.  Similarly,  little  would  be  gained  if  I  were  to  indicate  to  you 
instances  where  the  Division  has  faced  difficulties  from  the  Commission  on  simi- 
lar matters.  These  rare  situations  can  better  be  handled  by  the  procedure  already 
established  for  resolving  such  problems  between  the  Executive  Director  of  the 
Commission  and  the  First  Assistant  of  the  Division,  more  recently  formalized  in 
an  exchange  of  letters  of  January  10  and  January  24, 1966. 

I  find  it  hard  to  believe  that  these  few  instances  of  liaison  difficulties  have 
"substantially  impeded"  the  work  of  the  Commission.  For  example,  the  record  in- 
dicates that,  under  this  liaison  procedure,  we  have  cleared  to  the  Commission 
during  a  recent  three  week  period  a  total  of  105  mergers,  including  the  Whirl- 
pool-Warwick matter,  while  the  Division  has  requested  and  received  clearance 
from  the  Commission  on  only  8  mergers.  Indeed,  the  extraordinary  volume  of 
recent  clearance  requests  which  we  have  received  from  your  staff  itself  raises  a 
serious  question  as  to  future  operation  of  the  liaison  program,  for  I  should  make 
it  clear  tJiat  we  cannot  consider  technical  clearances  on  this  scale  as  a  basis  for 
clearing  to  the  Commission  future  mergers  in  which  the  Antitrust  Division  has 
a  substantial  interest. 

In  order  to  resolve  any  outstanding  problems  and  to  strengthen  the  liaison  ar- 
rangement, I  suggest  that  it  might  be  profitable  for  us  to  confer  at  the  earliest 
convenience. 

Sincerely  yours, 

Donald  F.  Turner, 
Assistant  Attorney  General,  Antitrust  Division. 


Federal  Trade  Commission, 
Washington,  D.C.,  October  7,  1966. 
Hon.  Donald  F.  Turner, 

Assistant  Attorney  General,  Antitrust  Division, 
Department  of  Justice,  Washington,  D.C. 

Dear  Mr.  Turner  :  The  liaison  arrangement  by  which  the  Federal  Trade  Com- 
mission and  the  Antitrust  Division  of  the  Department  of  Justice  avoid  duplica- 
tion of  effort  in  the  investigation  of  matters  in  their  respective  areas  of  statutory 
responsibility  has  been  established  since  1948.  Consistent  with  the  overall  pur- 
pose of  the  arrangement,  efforts  in  refining  the  relationship  have  been  made 
from  time  to  time.  An  exchange  of  correspondence  in  1963  between  the  two 
agencies,  which  undoubtedly  has  been  brought  to  your  attention,  represents  the 
most  recent  statement  of  the  liaison  arrangement. 

It  is  at  once  apparent  that  the  terms  of  the  existing  liaison  arrangement,  to  be 
effective,  must  be  followed  in  every  respect.  The  Commission's  staff  has  always 
been  informed  of  the  terms  of  the  liaison  arrangement.  It  is  iinderstood  that 
the  necessary  steps  have  been  taken  to  insure  that  the  staff  of  the  Anti- 
trust Division  has  been  informed  of  the  provisions  of  the  liaison  arrangement. 
It  therefore  seems  that  the  notification  procedures  should  be  handled  as  a  mat- 
ter of  required  routine  without  attendant  diflSculties.  However,  recent  develop- 
ments, coming  to  the  Commission's  attention,  indicate  that  the  basic  procedures 
of  the  liaison  arrangement  are  not  being  followed  in  a  substantial  number  of 
instances  by  the  Antitrust  Division. 

Particularly,  investigations  of  reported  acquisitions  and  mergers  have  been 
undertaken  by  the  Antitrust  Division  without  regard  to  the  existing  liaison  ar- 
rangement. Recent  instances  indicating  that  the  Antitrust  Division  of  the  De- 
partment of  Justice  is  not  following  the  terms  of  the  liaison  arrangement  are  set 
forth  below. 

RCA-WHIRLPOOL   acquisition    of    NORGE    division    of   BORG    WARNER 

On  July  21.  1966,  a  letter  of  complaint  was  filed  with  the  Commission,  alleging 
an  acquisition  by  RCA  of  the  Fort  Smith  plant  of  Norge  Division,  Borg  Warner 
Corp.  On  this  date,  the  liaison  office  of  the  Antitrust  Division  informed  the 
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liaison  office  of  the  Commission  tliat  the  Antitrust  Division  had  no  current 
investigation  and  no  investigation  concerning  the  above  companies  and  charge. 

Pursuant  to  liaison  procedures,  on  July  22,  1966,  the  Commission's  liaison  office 
sent  its  formal  card  advising  the  Antitrust  Division  that  the  Commission  intended 
to  conduct  an  investigation  of  the  above  reported  acquisition.  Finally  on  July  28, 
1966,  the  liaison  office  of  the  Antitrust  Division  advised  the  Commission's  liaison 
office  that  in  January  1966,  counsel  for  Borg  Warner  had  conferred  with  members 
of  the  Antitrust  Division  and  that  counsel  for  Borg  Warner  were  orally  advised 
that  the  above  transaction  would  not  constitute  a  basis  for  any  action  on  the  part 
of  the  Antitrust  Division.  The  oral  "pre-merger  clearance"  was  made  by  telephone 
to  counsel  for  Borg  Warner. 

Our  liaison  records  show  that  the  Antitrust  Division  did  not  inform  the 
Commission's  liaison  office  in  January  or  at  any  other  time  that  the  Antitrust 
Division  had  under  consideration  the  investigation  of  the  above  proposed  acquisi- 
tion and  that  the  Antitrust  Division  failed  to  inform  the  Commission's  liaison 
office  that  a  request  for  a  "pre-merger  clearance"  had  been  filed  with  the  Antitrust 
Division. 

ICI-ETHYL   CORP.    JOINT   VENTURE 

On  June  10,  1966,  the  Antitrust  Division  notified  the  Commission's  liaison 
office  of  its  intention  to  investigate  a  joint  venture  between  Imperial  Chemical 
Industries  (ICI)  and  Ethyl  Corp.  On  the  same  date,  the  Commission's  liaison 
office  advised  the  Antitrust  Division's  liaison  office  that  there  was  a  possibility 
of  conflict  with  Commission  investigations.  The  Commission's  liaison  office  on 
June  17,  1966,  notified  the  Antitrust  Divi.sion  of  the  following:  (1)  Ethyl  Corp. 
acquired  the  low  density  polyethylene  film  assets  from  Union  Carbide  subsequent 
to  the  Commission's  Order  for  divestiture  of  the  Visking  assets;  (2)  The  Com- 
mission had  underway  an  active  investigation  involving  a  joint  venture  in  the 
same  industry  involving  Phillips  Petroleum;  (3)  The  Commission  had  up-to-date 
statistics  for  the  industry,  concentration  ratios  obtained  from  the  Tariff  Com- 
mission and  the  Bureau  of  Economics  was  conducting  a  polyolefin  study. 

The  liaison  office  of  the  Department  of  Justice  advised  on  June  24,  1966,  that 
the  Department  was  considering  the  proposed  joint  venture  under  a  1952  Judg- 
ment, tf.S.  V.  Imperial  Chemical  Industries.  With  respect  to  this  Judgment,  the 
Antitrust  Division's  liaison  office  was  informed  that  the  Judgment  involved 
division  of  territories  and  patents,  but  that  it  did  not  include  a  prohibition  against 
acquisitions  or  formation  of  joint  ventures. 

The  Liaison  offices  had  numerous  discussions  concerning  this  propo.sed  joint 
venture  between  Jmie  10  and  July  1.  1966.  Finally  on  July  28,  the  liaison  office 
of  the  Antitrust  Division  advised  that  members  of  the  Antitrust  Division  had 
conferred  with  counsel  for  ICI.  On  July  29,  1966,  the  Antitrust  Division  adWsetl 
the  Commission's  liaison  office  that  the  Division  had  advised  advised  counsel 
for  ICI  to  the  effect  that  the  proposed  joint  venture  did  not  constitute  a  basis  for 
any  action  on  the  part  of  the  Antitrust  Division.  This  "pre-merger  clearance" 
was  given  orally. 

FANNIE    MAY   CANDY   CO. — ANDES    CANDY,   INC.,   ACQUISITION 

The  Commission's  liaison  office  on  August  15,  1966,  formally  notified  the  liaison 
office  of  the  Antitrust  Division  of  the  Commission's  intention  to  investigate  the 
acquisition  of  Andes  Candy,  Inc.  by  Fannie  May  Candy  Co.  On  August  16,  1966, 
the  Antitrust  Division's  liaison  office  advised  by  telephone  that  the  Antitrust  Di- 
vision had  already  looked  into  the  above  acquisition  under  its  "business  review 
procedure."  The  acquisition  was  consummated  after  information  was  received 
by  the  Antitrust  Division  indicating  a  failing  company  and  that  no  other  purchas- 
ers were  available. 

In  this  instance  the  Commission  became  aware  of  the  Antitru.st  Division's  in- 
vestigation and  subsequent  approval  of  the  merger  only  after  sers'ice  of  its  own 
notice  of  intention  to  investigate. 

WHIRLPOOL  CORP. — WARWICK  ACQUISITION 

In  the  Wall  Street  Journal  of  August  11,  1966,  an  article  reported  a  transaction 
by  which  Sears  Roebuck  intended  to  sell  its  interest  in  Warwick  to  the  Whirl- 
pool Corporation.  The  announcement  in  the  Wall  Street  Journal  was  discussed 
with  the  liaison  office  of  the  Antitrust  Division.  Notification  hy  the  Commission 
of  its  intention  to  investigate  was  given  by  telephone  on  August  11,  1966. 
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The  Antitrust  Division's  liaison  office  advised  that  counsel  for  Whirlpool  had 
come  to  the  Antitrust  Division  about  a  week  prior  to  the  report  of  the  transaction 
in  the  Wall  Street  Journal.  The  Antitrust  Division  informed  Whirlpool  counsel 
by  letter  that  the  Antitrust  Division  did  not  wish  any  further  information  on 
the  transaction. 

In  this  instance  also,  the  Antitrust  Division  did  not  inform  the  Commission's 
liaison  office  of  the  proposed  investigation  with  the  result  that  the  Commission 
learned  of  it  only  after  it  had  itself  decided  to  investigate. 

HOERNER    BOX    CO. WALDORF   PAPER   PRODUCTS    CO. 

The  Commission's  liaison  office  formally  noitified  the  Antitrust  Division  on 
November  1,  1965,  of  its  intention  to  investigate  the  above  acquisition.  On  No- 
vember 2,  1965,  the  Antitrust  Division  forwarded  to  the  Commission  its  own 
notice  of  intention  to  investigate  the  same  acquisition.  Notwithstanding  this  im- 
passe, and  without  resolution  of  ithe  issue  by  the  Assistant  Attorney  General 
and  the  Chairman  as  contemplated  by  the  liaison  arrangement,  the  Antitrust 
Division  sent  a  letter  of  inquiry  to  Hoerner  Box  Company  and  advised  the  Com- 
mission's liaison  office  to  this  effect  on  November  10. 

The  following  is  an  example  of  an  instance  where  the  liaison  procedures  were 
not  followed  by  the  Antitrust  Division  in  matters  other  than  Section  7. 

TJNIVEKSAL-RUNULE    CORP. 

On  February  20,  1964,  the  Antitrust  Division  was  informed  that  the  Com- 
mission did  not  then  have  pending  an  investigation  with  which  the  Antitrust 
Division's  proposed  investigation  of  the  Plumbing  Fixtures  Manufacturers  Asso- 
ciation in  the  Maryland  and  Washington,  D.C.  area  on  a  charge  of  price  fixing 
under  Section  1  of  the  Sherman  Act  would  conflict  or  overlap. 

The  Commission's  liaison  office  had  no  further  word  from  the  Antitrust 
Division  with  regard  to  this  investigation  until  July  1966.  On  July  19,  the 
Commission's  liaison  office  notified  the  liaison  office  of  the  Antitrust  Division 
that  the  Commission  intended  to  conduct  an  investigation  of  Universal-Rundle 
Corp.  on  the  West  Coast,  concerning  an  alleged  violation  of  Section  5  of  the 
FTC  Act,  i.e.,  seling  at  unreasonably  low  prices.  On  July  26,  1966,  the  Antitrust 
Division's  liaison  office  replied  that  the  area  in  its  earlier  investigation  had 
been  changed  from  Maryland  and  Washington,  D.C.  to  a  nationwide  area,  that 
the  Antitrust  Division  had  added  15  companies  as  parties  involved  in  that  in- 
vestigation. One  of  the  companies  added  to  the  Antitrust  Division's  investigation, 
without  notification  to  the  Commission,  was  Universal-Rundle  Corp.  The  Anti- 
trust Division's  investigation  is  presently  a  Grand  Jury  matter. 

In  this  instance,  the  Antitrust  Division  not  only  enlarged  the  scope  of  its 
investigation  but  also  added  15  companies  as  parties  to  its  investigation  without 
advising  the  Commission's  liaison  office  at  any  time  from  February  1964  to  July 
26,  1966. 

In  reaching  the  liaison  arrangement  it  was  our  central  purpose,  certainly,  to 
improve  the  exchange  of  information  between  the  two  agencies  and  to  insure  a 
coordinated  and  effective  law  enforcemnt  program  in  the  important  field  of  anti- 
trust law.  The  Commission  will  continue  to  work  toward  this  purpose. 

The  above  instances,  however,  involve  initiation  of  investigations  ard  grant- 
ing of  pre-merger  clearances  by  the  Antitrust  Division,  all  without  regard  to  the 
existing  liaison  arrangement.  These  instances  are  not  isolated.  They  occur  in 
the  face  of  the  clearly  defined  arrangement  between  the  two  agencies  and  sub- 
stantially impede  the  operation  of  the  Commission.  Unless  the  terms  of  the  liaison 
arrangement  are  carried  out  in  full,  the  purposes  of  avoiding  duplication  of  work 
and  the  promotion  of  consistency  of  actions  in  areas  where  both  agencies  have 
statutory  responsibilities  will  not  be  realized. 

I  invite  your  personal  attention  to  the  serious  departures  from  the  liaison 
arrangement,  and  shall  appreciate  your  advice  as  to  the  steps  which  may  be 
taken  to  implement  the  arrangement  in  a  manner  that  will  preclude  future 
deviations. 

By    order   of   the   Commission,    Commissioner   Elman   not  participating. 

Paul,  Rand  Dixon,  Chairman. 
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Federal  Trade  Commission, 
Washington,  D.C.,  January  10, 1966. 
Edwin  M.  Zimmerman, 
First  Assistant,  Antitrust  Division,  Department  of  Justice,  Washington,  D.C. 

Dear  Mr.  Zimmerman  :  When  you  were  in  Chairman  Dixon's  OflSce  recently, 
I  mentioned  to  you  a  point  of  procedure  in  connection  with  the  liaison  between 
the  Antitrust  Division  and  the  Commission. 

You  are,  undoubtedly,  familiar  with  the  exchange  of  letters  between  the 
two  Agencies  stating  the  existing  liaison.  In  addition,  at  a  meeting  held  in  De- 
cember of  1961  between  Chairman  Dixon  and  Assistant  Attorney  General  Loe- 
vinger  and  members  of  the  staffs,  it  was  agreed  that  when  the  usual  liaison 
procedures  were  not  successful  in  determining  which  Agency  should  proceed 
in  a  matter  then  the  facts  should  be  submitted  to  the  First  Assistant  and  to 
the  Executive  Director  and  that  these  two  oflScials  would  attempt  to  resolve  the 
disagreement. 

During  the  past  few  years,  Mr.  Wright  and  I  have  resolved  a  few  disagree- 
ments. I  would  be  happy  to  continue  this  procedure  if  it  is  agreeable  to  you. 
With  best  personal  regards,  I  am 
Sincerely  yours, 

John  N.  Wheelock, 

Executive  Director. 


U.S.  Department  of  Justice, 
Washington,  D.C,  January  24, 1966. 
John  N.  Wheelock, 
Executive  Director,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Wheelock  :  Thank  you  for  your  letter  of  January  10,  1966  concern- 
ing liaison  between  our  agencies.  I  am  in  complete  agreement  with  your  proposal 
that  the  existing  arrangement  between  the  Executive  Director  and  the  First 
Assistant  be  continued. 

Thank  you  for  bringing  this  to  my  attention. 
With  all  good  wishes, 
Sincerely, 

Edwin  M.  Zimmerman, 
First  Assistant,  Antitrust  Division. 


Federal  Trade  Commission, 

Washington,  April  29,  1963. 

liaison  between  the  federal  trade  commission  and  the  department  of  justice 

There  are  attached  hereto  copies  of  a  letter  dated  March  8, 1963,  from  Assistant 
Attorney  General  Lee  Loevinger  (Antitrust  Division)  to  Chairman  Dixon  and 
the  reply  of  Chairman  Dixon  dated  April  11, 1963. 

This  exchange  of  letters  is  self-explanatory  regarding  existing  liaison  arrange- 
ments between  the  Federal  Trade  Commission  and  the  Department  of  Justice. 

John  N.  Wheelock, 

Executive  Director. 

Department  of  Justice, 
Washington,  D.C,  March  8, 1963. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Rand  :  Conferences  have  been  held  periodically  between  representatives 
of  the  Antitrust  Division  and  the  Federal  Trade  Commission  on  the  ."mbject  of 
liaison  since  1938.  A  notification  plan  originated  in  1938  was  reduced  to  writing 
in  1948  by  Mr.  Mclntyre  of  the  FTC  and  Mr.  Hodges  of  Antitrust.  In  essence, 
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the  plan  provides  that  each  agency  will  make  out  a  duplicate  card  for  each 
investigation  undertaken.  The  cards  show  the  file  number,  title,  specification 
of  products  and  companies  involved,  and  the  charges  involved.  Before  an  investi- 
gation is  instituted,  one  of  the  duplicate  cards  is  sent  to  the  other  agency. 
Therefore,  information  is  conveyed  by  telephone  from  the  recipient  to  the 
sender  as  to  whether  or  not  any  matter  is  pending  in  the  former  concerning 
the  proposed  investigation.  If  not,  the  investigation  proceeds  without  further 
liaison.  If  a  matter  is  pending,  further  liaison  is  effected  to  minimize  duplicate 
effort.  Nothing  in  the  arrangement  limits  either  agency  in  making  its  own 
decision  as  to  the  investigations  it  will  undertake. 

It  is  further  understood,  as  a  result  of  correspondence  between  us,  that  if 
no  response  to  a  card  is  received  within  24  houi's,  the  sender  shall  assume  that 
there  is  no  overlapping  or  conflicting  investigation  or  proceeding. 

This  procedure  has  been  followed  for  many  years,  and  certain  aspects  might 
well  be  refined  for  more  efiicient  utilization  of  the  resources  of  both  agencies. 
On  occasion,  full  information  is  not  exchanged,  and  the  scoj>e  of  a  proposed 
investigation  is  not  fully  known  to  the  other  agency.  Also,  on  occasion,  a  proposed 
investigation  is  reported  with  a  considerably  different  scope  than  that  actually 
involved,  through  error  or  because  of  change  as  the  investigation  progresses. 
Finally,  it  appears  that  there  is  occasionally  unnecessary  overlapping  and  dupli- 
cation of  effort  between  the  agencies,  and  even  prejudice  to  the  enforcement 
activity  of  one  or  the  other  by  virtue  of  immunities  granted  in  particular 
investigations. 

All  this  suggests  the  desirability  of  some  general  agreement  on  the  areas  of 
primary  responsibility  of  each  agency.  In  order  to  deal  with  these  matters  the 
following  suggestions  are  offered  for  the  approval  of  the  Commission. 

The  staffs  of  each  agency  should  be  instructed  that  notice  to  the  other  agency 
of  a  proposed  investigation  is  not  merely  a  formal  requirement,  but  is  intended 
to  permit  a  full  exchange  of  information  with  respect  to  the  subject  matter  of  the 
notice.  If  the  recipient  has  further  questions  as  to  any  proposed  investigation, 
the  initiating  agency  shall  give  as  much  information  as  is  available  to  it  iipon 
request. 

When  an  investigation  is  proposed,  the  initiating  agency  shall  make  a  fair 
attempt  to  specify  its  purpose  and  scope,  and  shall  fully  advi.se  the  other 
agency  of  the  proposed  purpose  and  scope,  including  the  probable  charges 
involved.  If  it  subsequently  appears  that  the  scope  of  the  investigation  is 
significantly  broadened  or  changed,  the  investigating  agency  shall  notify  the 
other  agency  promptly. 

The  undertaking  of  a  broad  scale  study  of  an  economic  field  by  either  agency 
shall  not  preclude  the  other  either  from  utilizing  information  thus  gathered  or 
from  initiating  a  specific  investigation  or  prosecution  within  the  same  general 
economic  field. 

As  to  the  general  character  of  the  effort  of  each  agency,  it  is  recognized  that 
by  virtue  of  their  respective  statutory  mandates  there  is  an  inescapable  area  of 
overlapping.  Violation  of  the  Sherman  Act  may  constitute  violation  of  Section 
5  of  the  FTC  Act,  and  unfair  comiietitive  activity  may  constitute  restraint  of 
trade  or  monopolization.  Nevertheless,  it  must  be  recognized  that  Congress  has 
given  the  FTC  exclusive  responsibility  for  enforcing  the  FTC  Act  and  has  given 
the  Department  of  Ju.stice  exclusive  responsibility  for  enforcement  of  the 
Sherman  Act.  Accordingly,  matters  involving  per  sc  violations  of  the  Sherman 
Act,  or  primarily  concerned  with  Sherman  Act  violations,  shall  be  referred  by 
FTC  to  Antitrust.  Antitrust  shall,  upon  such  reference,  assume  responsibility 
for  such  matters.  Matters  involving  primarily  violations  of  Section  5  of  the 
FTC  Act,  matters  with  a  primary  thrust  of  unfair  competitive  practices,  or  unfair 
or  deceptive  practices  affecting  consumers,  and  matters  involving  discriminatory 
pricing  or  other  practices  within  the  sco|>e  of  the  Robinson-Patman  Act  (except 
Section  3  thereof)  shall  be  recognized  as  being  the  primary  responsibilitv  of  FTC 
and  shall  be  referred  by  Antitrust  to  the  FTC.  Upon  such  reference  FTC  shall 
a-ssume  responsibility  for  handling  such  matters.  Matters  involving  violation  of 
Section  3  of  Robinson-Patman,  l)ecau.se  of  the  criminal  nature  thereof,  shall  be 
recognized  as  the  responsibility  of  Antitrust  and  shall  be  referred  to  it.  Refer- 
ences to  the  other  agency  shall  be  made  as  soon  as  the  nature  of  the  matter  is 
a.scertained. 

It  is  recognized  by  both  agencies  that  investigations  cannot  always  be  clearly 
categorized.  Nevertheless,  the  staffs  of  the  respective  agencies  shall  be  instructed 
to  observe  these  lines  of  responsibility  and  to  cooperate  with  each  other  in  seek- 
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ing  to  avoid  duplicitous  effort  in  order  to  permit  each  agency  to  function  within 
the  area  of  its  greatest  effectiveness.  The  staffs  of  the  respective  agencies  shall 
be  instructed  to  exchange  information  and  evidence  between  the  agencies  freely 
and  promptly  and  each  shall  fully  inform  the  other  of  the  scope,  substance  and 
disposition  of  proposed  or  pending  investigations  and  cases  whenever  any  ques- 
tion between  the  agencies  arises. 

It  shall  be  understood  that  each  agency  retains  full  responsibility  and  authority 
for  the  discharge  of  its  statutoi-y  duties,  and  that  the  understanding  between  the 
agencies  is  for  the  purpose  of  cooperation  and  eflBciency  in  the  enforcement  of 
the  laws.  Any  issue  with  respect  to  the  matters  referred  to  herein  which  cannot 
be  otherwi.se  determined  shall  be  referred  to  the  Chairman  of  the  Commission  and 
the  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division,  who  shall 
confer  and  seek  a  resolution  of  the  issue. 

I  will  appreciate  it  if  you  will  consider  the  foregoing  and  let  me  know  whether 
it  meets  with  the  approval  of  the  Commission.  If  there  are  any  questions  about 
this,  or  if  you  have  any  suggestions  as  to  a  further  improvement  or  refinement 
in  either  the  principles  or  the  statement  suggested,  I  would  be  very  happy  to  have 
these  from  you. 

Sincerely  yours, 

Lee  Loevinger, 
Assistant  Attorney  General,  Antitrust  Division. 

Federal  Trade  Commission, 
Washington,  D.C.,  April  11,  1963. 
Hon.  Lee  Loevinger, 

Assistant  Attorney  General,  Antitrust  Division, 
Department  of  Justice,  Washington,  D.C. 

Dear  Judge  Loevinger  :  In  your  letter  of  March  8,  1963,  you  have  accurately 
reflected  the  liaison  arrangements  which  have  existed  between  the  Antitrust 
Division  of  the  Department  of  Justice  and  the  Federal  Trade  Commission  since 
1948.  We  at  the  Commission  wish  to  join  with  you  in  working  toward  a  refine- 
ment of  our  relationship  in  order  that  there  may  be  a  more  efficient  utilization 
of  the  resources  of  both  agencies.  We  believe  that  in  the  main  our  arrangement 
has  served  the  public  well  in  view  of  our  respective  statutory  mandates. 

It  is  agreed  that  the  staffs  of  each  agency  should  be  instructed  that  notice  to 
the  other  agency  of  a  proposed  investigation  is  not  merely  a  formal  requirement 
but  is  intended  to  permit  a  full  exchange  of  information  with  respect  to  the 
subject  matter  of  the  notice.  If  the  recipient  has  further  questions  regarding 
the  scope  or  nature  of  any  proposed  investigation,  it  is  agreed  that  the  initiating 
agency  upon  request  shall  saibmit  all  available  information  in  answer  to  such 
que.stions. 

It  is  further  agreed  that  when  notice  of  a  proposed  investigation  is  given, 
the  initiating  agency  shall  fully  advise  the  other  agency  of  the  purpose  and 
scope  of  the  proposed  investigation,  including  the  probable  charges  involved. 
If  it  subsequently  appears  that  the  .'jcope  of  the  investigation  is  significantly 
broadened  or  changed,  the  investigating  agency  shall  notify  the  other  agency 
promptly. 

Subject  to  applicable  law  and  public  policy,  it  is  further  agreed  that  the 
undertaking  of  a  broad-scale  study  of  an  economic  field  by  either  agency  shall 
not  preclude  the  other  either  from  utilizing  information  gathered  by  the  in- 
vestigating agency  or  from  initiating  a  specific  investigation  or  prosecution 
within  the  same  general  economic  field. 

We  recognize  here  that  by  virtue  of  the  respective  statutory  mandates  to 
both  agencies  there  is  an  inescapable  area  of  concurrent  jurisdiction.  "Violation 
of  the  Sherman  Act  may  constitute  violation  of  Section  5  of  the  Federal  Trade 
Commission  Act,  but  the  converse  is  not  necessarily  true.  There  are  many  im- 
fair  methods  of  competition  and  unfair  practices  that  do  not  assume  the  pro- 
portions of  a  Sherman  Act  violation.  In  this  connection.  Congress  gave  to  the 
Federal  Trade  Commission  exclusive  resopnsibility  for  enforcing  the  Federal 
Trade  Commission  Act  and  to  the  Department  of  Justice  exclusive  responsibility 
for  enforcement  of  the  Sherman  Act.  In  those  rare  instances  where  we  would  not 
have  jurisdiction  under  Section  5  of  a  Sherman  Act  violation  because  of  the 
necessity  of  establishing  that  the  activities  were  carried  on  "in  commerce,"  the 
matters  would  be  referred  to  the  Department  of  Justice. 
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In  your  letter  of  March  8,  1963,  you  suggest  that  the  Federal  Trade  Commis- 
sion refer  to  the  Antitrust  Division  all  matters  involving  per  sc  violations  of 
the  Sherman  Act,  matters  primarily  concerned  with  Sherman  Act  violations, 
and  matters  within  the  scope  of  Section  3  of  the  Robinson-Patman  Act  In 
line  with  this  suggestion,  but  by  way  of  a  modification  thereof,  we  propose  the 
following:  When  a  matter  is  before  the  Commission  and  the  Commission  deter- 
mines prior  to  the  issuance  of  a  complaint  that  the  facts  appear  to  warrant 
consideration  of  possible  criminal  action  against  the  parties  involved  the 
Commission  by  written  notice  will  inform  the  Antitrust  Division  of  the  investiga- 
tion and  will  make  available  to  the  Division  the  files  of  the  investigation  for 
determination  by  the  Division  as  to  whether  it  desires  to  present  the  matter  to  a 
grand  jury.  Such  determination  shall  be  made  by  the  Antitrust  Division  within 
a  period  of  thirty  days,  within  which  time  the  Division  will  inform  the  Commis- 
sion of  its  position.  If  the  Division  desires  to  present  the  matter  to  a  grand 
jury,  it  will  request  the  Federal  Trade  Commission  to  transfer  the  matter  to  it 
for  such  purpose.  If,  on  the  other  hand,  the  Antitrust  Division  within  this  period 
of  time  informs  the  Commission  that  it  does  not  intend  to  present  the  matter 
for  grand  jury  consideration,  then  the  Commission  will  proceed  under  its  regular 
procedures. 

We  believe  that  we  can  and  will  conduct  our  investigations  in  such  a  way 
as  to  avoid  the  danger  of  deterring  the  effectiveness  of  the  Deimrtment  of 
Justice,  by  improvidently  granting  immunization  to  witnesses  where  the  Depart- 
ment desires  to  proceed  against  them  for  criminal  sanctions. 

With  respect  to  all  of  the  laws  under  which  the  Commission  and  the  Depart- 
ment have  concurrent  jurisdiction,  it  is  our  feeling  that  except  where  criminal 
prosecution  is  preferable,  no  changes  should  be  made  in  the  liaison  in  procedures 
now  in  effect  as  described  in  the  first  paragraph  of  your  letter. 

Except  in  rare  instances,  neither  the  Antitrust  Division  nor  the  Commission 
can  predict  with  certainty  the  totality  of  facts  which  may  develop  during 
the  course  of  an  investigation.  Because  of  this  difficulty,  I  think  the  greatest  public 
service  that  we  can  perform  for  our  respective  agencies  is  to  resi^ect  each  other 
and  act  together  to  use  the  best  procedure  available  in  individual  instances  in 
order  to  guarantee  that  the  public  interest  is  fully  served. 

We  at  the  Commission  laud  you  for  your  resolve  to  use  more  effectively  the 
criminal  sections  of  the  law.  In  this  respect,  we  want  to  cooperate  fully  with 
the  Department.  We  believe  that  we  can  best  do  this  through  the  use  of  the 
suggested  procedures  we  have  outlined. 

We  accept  your  suggestion  that  any  matters  referred  to  herein  which  cannot 
be  otherwise  determined  shall  be  resolved  by  the  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division  and  the  Chairman  of  the  Commission,  who 
shall  obtain  the  approval  of  the  Commission. 

With  kind  personal  regards,  I  am 
Sincerely, 

Paul  Rand  Dixon,  Chairman. 


Department  of  Justice, 
Washington,  B.C..  April  18,  1963. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Commission,  Washington,  B.C. 

Dear  Mr.  Dixon  :  Thank  you  for  your  letter  of  April  11.  1963,  stating  the  re- 
sponse of  the  Commission  to  my  letter  of  March  8,  1963.  I  appreciate  the  con- 
sideration the  Commission  has  given  to  the  problems  discussed  and  the  agree- 
ment stated  in  your  letter  of  April  11  with  statements  and  suggestions  con- 
tained in  my  March  8  letter.  I  shall  distribute  copies  of  these  letters  to  the 
Antitrust  Division  staff  and  advise  the  staff  that  the.se  letters  represent  the 
present  arrangement  and  understanding  between  the  agencies. 

Recognizing  the  inescapable  area  of  concurrent  jurisdiction  referred  to  in 
your  letter.  I  would  still  hope  that  it  might  be  possible  to  delineate  more 
specific  areas  of  primary  responsibility  for  these  agencies.  In  any  event,  the 
Department  of  Justice  will  work  with  the  Federal  Trade  Commission  toward 
effective  enforcement  of  the  laws  constituting  the  respective  responsibilities  of 
the.se  agencies  and  will  expect  to  have  further  discussions  of  these  matters  in 
the  future. 

With  be.st  personal  regards,  I  am 
Sincerely  yours, 

[s]  Lee  Loevinger, 
Assistant  Attorney  General,  Antitrust  Division. 
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Federal  Trade  Commission, 
Washington,  D.C.,  April  26,  1963. 
Hon.  Lee  Loevinger, 

Assistant  Attorney  General,  Antitrust  Division,  Department  of  Justice, 
Washington,  D.C. 
Dear  Lee:  In  resi>onse  to  your  letter  of  April  18,  this  is  to  advise  you  that 
I  shall  distribute  a  copy  of  your  letter  of  March  8,  1963  to  the  Commission,  as 
well  as  the  Commission's  letter  of  April  11,  1963  in  response  thereto,  to  the 
staff  of  the  Bureau  of  Restraint  of  Trade  with  the  instruction  to  the  staff 
that  these  letters  represent  the  present  arrangement  and  understanding  between 
the  agencies. 

We  here  at  the  Commission  assure  you  that  we  shall  continue  to  work  with 
the  Department  of  Justice  toward  more  effective  enforcement  of  the  laws  con- 
stituting the  respective  responsibilities  of  both  agencies. 
With  kindest  personal  regards,  I  am 
Sincerely, 

[s]  Paul  Rand  Dixon, 

Chairman. 


Department  of  Justice, 
Washington,  D.C,  August  28,  1962. 
Hon.  Paul  Rand  Dixon, 
Chairmmis,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Band  :  Thanks  very  much  for  your  letter  of  August  14,  1962,  regarding 
the  clearance  procedure  followed  by  the  Federal  Trade  Commission  and  the 
Antitrust  Division. 

With  respect  to  this  Divison,  although  we  do  have  field  oflSces,  we  keep  a 
record  in  Washington  of  the  activities  and  investigations  of  each  field  oflSce  so 
that  any  field  ofiice  check  can  be  made  here.  In  the  exceptional  case  in  which 
it  may  be  necessary  to  seek  further  information  from  a  field  oflBce,  we  are 
prepared  to  undertake  this  by  telephone  and  to  advise  the  Federal  Trade  Com- 
mission with  respect  to  clearance  of  any  matter  within  one  day  after  an  FTC 
request  for  clearance. 

In  view  of  your  letter,  I  shall  advise  the  staff  that  we  may  presume  that  a 
matter  has  been  cleared  if  we  have  not  been  advised  to  the  contrary  within  one 
working  day  after  reference  of  a  clearance  request  to  the  FTC.  We  will,  of 
course,  expect  the  FTC  to  take  the  same  position  with  reference  to  clearance 
requests  made  by  the  Antitrust  Division. 

It  has  occurred  to  me  that  it  might  be  desirable  for  us  to  keep  some  further 
discussion  of  the  division  of  cases  between  the  FTC  and  the  Antitrust  Division 
and  I  would  appreciate  it  if  you  would  give  me  a  ring  sometime  at  your  con- 
venience so  that  we  might  set  up  a  date  for  this.  There  is  no  immediate  crisis  or 
urgency  and  I  am  suggesting  this  in  an  effort  to  increase  the  efficiency  of  both 
agencies  and  the  cooperation  between  us. 
Sincerely  yours, 

Lee  Loe:vinger, 
Assistant  Attorney  General,  Antitrust  Division. 


Federal  Trade  Commission, 
Washington,  D.C,  August  14, 1962. 
Hon.  Lee  Loevinger, 

Assistant    Attorney    General,    Antitrust    Division,     Department    of    Justice, 
Washington,  D.C. 

Dear  Judge  Loevinger  :  I  have  your  letter  of  August  2,  1962,  concerning  delays 
in  responding  to  requests  for  clearance  and  proposing  the  establishment  of  a 
rule  whereby  clearance  may  be  assured  on  any  matter  referred  by  the  Antitrust 
Division  to  the  Federal  Trade  Commission  unless  you  are  advised  to  the  con- 
trary within  one  day  after  the  reference. 

Although  I  am  not  aware  of  the  particular  incident  or  incidents  which 
prompted  your  letter,  I  assure  you  that  we  too  are  interested  in  preventing 
undue  delay  in  responding  to  requests  for  clearance.  There  are  instances  as  you 
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must  know,  where,  because  of  the  necessity  of  checking  with  field  oflBces  as  to 
the  status  and  nature  of  matters  in  investigation  and  litigation  or  for  other 
valid  resaons,  it  is  not  feasible  to  give  an  immediate  response  to  a  request  for 
clerance.  I  am  informed  that  is  quite  often  necessary  for  members  of  your  staft 
to  check  with  your  field  oflSces  before  responding  to  a  Federal  Trade  Commisision 
request  for  clearance.  I  understand  that  in  instances  of  this  nature  the  requesting 
agency  is  notified  of  the  reason  for  the  delay.  I  have  instructed  our  liaison 
oflScer  to  see  that  any  such  delay  is  not  unduly  prolonged.  I  assume  that  your 
letter  did  not  refer  to  delays  of  this  kind. 

I  have  no  objection  to  the  rule  you  proposed  if  it  is  understood  that  it  will 
not  be  applicable  to  those  matters  wherein  clearance  is  delayed  for  a  good  reason 
and  the  requesting  agency  is  advised  of  the  reason,  providing,  of  course,  that 
the  rule  will  be  applicable  to  matters  referred  by  the  Federal  Trade  Commission 
to  the  Antitrust  Division  for  clearance  ag  well  as  to  matters  referred  by  the 
Antitrust  Division  to  the  Federal  Trade  Commission. 
Sincerely  yours, 

Paul  Rand  Dixon,  Chairman. 

Department  of  Justice. 
Washington,  August  2,  1962. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Com,m,ission, 
Washington,  D.C. 

Dear  Rand  :  The  clearance  procedure  by  which  the  Federal  Trade  Conmiis- 
sion  and  the  Antitrust  Division  avoid  duplication  of  effort  in  the  inve.«;tigation 
of  complaints  and  the  prosecution  of  proceedings  has  been  established  for  a 
long  time  and  has,  on  the  whole,  worked  well.  However,  it  has  come  to  my 
attention  that  there  is  one  difiiculty  we  have  experienced  on  a  number  of  occa- 
sions. I  understand  that  an  Antitrust  Division  inquiry  concerning  a  matter, 
or  request  for  clearance  from  FTC,  sometimes  receives  no  response  for  as  long 
as  a  week  or  ten  days.  We  are  making  every  effort  to  act  promptly  on  com- 
plaints received,  and  with  respect  to  matters  referred  by  .Senators  and  Con- 
gressmen we  seek  to  respond  within  48  hours.  You  will  understand,  therefore, 
that  a  delay  of  a  week  or  more  in  securing  a  resiwnse  from  FTC  substantially 
impedes  the  operation  of  this  Division. 

Accordingly,  unless  you  have  very  strong  objections,  I  should  like  to  establish 
the  rule  that  we  will  assume  that  we  have  FTC  clearance  on  any  matter  referred 
by  the  Antitrust  Division  to  the  FTC  unless  we  are  advised  to  the  contrary 
within  one  day  after  the  reference. 
Sincerely  yours, 

Lee  Loevinger, 
Assistant  Attorney  General,  Antitrust  Division. 


Federal  Trade  Commission, 
Washington,  D.C,  July  8, 191,8. 

Re  proposed  liaison  arrangements  of  Federal  Trade  Commission  with  Antitrust 
Division  of  the  Department  of  Justice. 

Hon.  Herbert  A.  Bergson, 

Assistant  Attorney  General,  Department  of  Justice, 

Washington,  D.C. 

Dear  Mr.  Bergson  :  The  Commission  authorized  Everette  Maclntyre,  its 
liaison  oflScial  with  the  Antitrust  Division  of  the  Department  of  Justice,  to 
place  before  you  in  his  conference  in  your  oifice.  on  June  21,  1948,  a  proposal 
that  there  be  established  a  systematic  mutual  exchange  of  information  regard- 
ing pending  antimonopoly  investigations  and  of  each  new  investigation  at  the 
time  it  is  directed. 

The  exchange  of  information  proposed  would  include  the  following  for  each 
investigation :  the  file  number,  the  title,  specification  of  product  or  products 
involved,  and  statement  of  charges.  The  proposal  provides  that  all  information 
concerning  Federal  Trade  Commission  investigations  exchanged  would  be 
transmitted  from  the  office  of  Assistant  Chief  Examiner  L.  Garland  Kendrick 
to  the  office  of  Mr.  Edward  P.  Hodges,  Chief  of  the  Complaint  Section  of  the 
Antitrust   Division,    and   that   information   concerning  Department   of  Justice 
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antitrust  investigations  would  be  transmitted  from  tlie  office  of  Mr.  Hodges  to 
tlie  office  of  Mr.  Kendrick.  Information  tlius  exclianged  would  be  designated 
confidential.  It.s  use  would  be  limited  to  the  promotion  of  liaison  and  coordina- 
tion of  effort  of  the  two  agencies  in  their  antimonopoly  work. 

It  is  understood  that  the  details  concerning  the  exchange  of  information 
were  discussed  and  agreed  upon  by  Mr.  Maclntyre,  Mr.  Kendrick  and  Mr. 
Hodges  in  conference  June  21,  1948. 

By  direction  of  the  Commission. 
Very  truly  yours, 

R.  E.  Freer,  Chairman. 

Proposed  Liaison  Arrangements  With  the  Antitrust  Division  of  the 

Department  of  Justice 

Reference  is  made  to  Commission  minute  of  June  11,  1948,  authorizing  and 
directing  the  undersigned  to  attend  a  conference,  which  was  held  in  the  office 
of  the  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  on  June  21, 
1948,  concerning  liaison  relations  between  the  Commission  and  the  Department  of 
Justice,  with  particular  reference  to  investigations  involving  farm  equipment 
manufacturers  and  the  National  Paper  Trade  Association,  and  to  present  his 
suggestions,  as  set  forth  in  his  memorandum  of  June  8,  1948,  with  reference  to 
liaison  arrangements  between  the  Commission  and  the  Department  of  Justice. 

The  authorized  conference  was  held  on  June  21.  Those  in  attendance  included 
Hon.  Herbert  A.  Bergson,  Assistant  Attorney  General  in  Charge  of  the  Antitrust 
Division,  Holmes  Baldridge,  Chief  of  the  Litigation  Section,  Antitrust  Division, 
Edward  P.  Hodges,  Chief  of  the  Complaint  Section,  Antitrust  Division,  L.  Gar- 
land Kendrick,  Assistant  Chief  Examiner,  and  the  undersigned.  During  the  course 
of  the  conference  an  agreement  was  reached  providing  for  the  establishment  of  a 
systematic,  mutual  exchange  of  information,  regarding  pending  antimonopoly  in- 
vestigations and  of  each  new  investigation  at  the  time  it  is  directed.  The  exchange 
of  information  thus  agreed  upon  would  include  the  file  number,  the  title,  sj^ecifica- 
tion  of  product  or  products  involved,  and  statement  of  charges.  The  proposal  pro- 
vides that  all  information  concerning  Federal  Trade  Commission  investigations 
exchanged  would  be  transmitted  from  the  office  of  Assistant  Chief  Examiner 
L.  Garland  Kendrick  to  the  office  of  Mr.  Edward  P.  Hodges,  Chief  of  the  Com- 
plaint Section  of  the  Antitrust  Division,  and  that  information  concerning  De- 
partment of  Justice  antitrust  investigations  would  be  transmitted  from  the  office 
of  Mr.  Hodges  to  the  office  of  Mr.  Kendrick.  Information  thus  exchanged  would 
be  designated  confidential.  Its  use  would  be  limited  to  the  promotion  of  liaison 
and  coordination  of  effort  of  the  two  agencies  in  their  antimonopoly  work. 

Following  the  conference  in  Mr.  Bergson's  office,  the  undersigned,  Mr.  Ken- 
drick and  Mr.  Hodges  discussed  and  worked  out  details  concerning  the  exchange 
of  information  by  the  two  agencies.  An  agreement  on  those  details  was  reached, 
as  shown  by  the  attached  memorandum  prepared  by  Mr.  Kendrick. 

It  is  contemplated  that  the  exchange  of  information  will  be  undertaken  im- 
mediately following  dispatch  by  the  Commission  of  a  letter  to  Mr.  Bergson  that 
the  arrangement  worked  out  has  the  approval  of  the  Commission.  A  reply  from 
Mr.  Bergson  would  inform  the  Commission  that  the  arrangement  is  approved  by 
the  head  of  the  Antitrust  Division.  To  that  end  the  draft  of  a  letter  to  Mr.  Berg- 
son has  been  prepared  for  the  signature  of  the  Chairman.  It  is  transmitted 
herewith. 

Respectfully  submitted, 

Everette  MacIntyre, 
Chief,  Division  of  Antimonopoly  Trials. 

June  30, 1948. 


FEDERAL  TRADE  COMMISSION,  TREASURY  EXPENDITURES  BY  BUREAUS,  FISCAL  YEARS  JULY  1, 1958-JUNE  30,  1968 

[In  thousands  of  dollars] 

Bureau  1968       1967       1966       1965       1964       1963       1962        1961        1960         1959 

Commissioners  and  Offices.--  590  589  567 

Office  of  the  Secretary 358  335  344 

Office  of  Program  Review 41  43  46 

Executive  Director 109  122  140 


590 

589 

358 

335 

41 

43 

109 

122 

865 

877 

178 

181 

856 

800 

451 

445 

533 
351 

460 
320 

409 
285 

372 
265 

288 
171 

261 
202 

249 
192 

889 

662 

649 

534 

453 

366 

336 

Office  of  Administration 865         877         734 

Office  of  the  Comptroller 178         181         253         250         212         212         427         376         331  312 

Office  of  the  General  Counsel.        856         800         784         846         633         556         502         634         542  472 

Hearing  Examiners 451         445         470         563         527         485         414         332         286  249 

Bureau  of  Litigation - - 1, 152      1,  013  927 

Bureau  of  Restraint  of  Trade-    2,653      2,469      2,370     2,411      2,168      1,960      1,664 

Bureau  of  Investigation 3, 110      2, 604       2, 423 

Bureau  of  Deceptive  Pratices..    1,840      1,572      1,509      1,552      1,329      1,239      1,146 

Bureau  of  Textiles  and  Furs-    1,200      1,058      1,006      1,000         870         801         634         180         148  111 

Bureau  of  Field  Operations—    3,241      3,007      2,885      2,926      2,675      2,647      2,008 

Bureau  of  Consultation 432         377  358 

Bureau  of  Industry  Guidance--        782         753         670         645         531         465         388 

Bureau  of  Economics 1,261      1,201      1,201      1,131         971         931  502         305         305  289 

General  operating  costs 768         638         729         559         656         679         620         381         284  185 

Total - 15,193    14,090    13,708    13,656    12,014    11,318     9,476      7,814      6,719         6,103 

Total  program  costs — fiscal  year  1969  (first  9  months  only) 
Total  funds  available,  1969 $16,  900,  000 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,049,351 

Clayton  Act,   section  2 1,  845,  956 

Clayton  Act,  section  3 26,  906 

Clayton  Act,  section  7 1,181,446 

Clayton  Act,  section  8 

Trademarks 926 

5, 104,  585 

Deceptive  practices: 

F.T.C.  Act,  section  5 3,  600,  048 

F.T.C.  Act,  section  12 462,  083 

Insurance 24,329 

Wool  Act 272,070 

Fur   Act 515,292 

Flammable  Fabrics  Act 116, 122 

Fabrics  Identification  Act 48P,  172 

5,  479, 116 

Truth  in  lending 202,996 

Truth  in  packaging 132,086 

Export  Trade  Act 39,612 

Industry  guidance 662,  552 

Economic  and  financial  reports 862,  844 

Net  obligations  incurred  to  Mar.  31,  1969 12,  482,  891 

(588) 
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Total  program  costs,  fiscal  year  1968 
Total  funds  available,   1968 $15,  281,  OOP 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,757,592 

Clayton  Act,  section  2 2,  238,  246 

Clayton  Act,  section  3 28,600 

aayton  Act,  section  7 1,  348,  276 

Clayton  Act,  section  8 

Trademarks 21,  000 

6,  393,  714 

Deceptive  practices : 

F.T.C.  Act,  section  5 4,  515,  501 

F.T.C.  Act,  section  12 473,  890 

Insurance 40,  615 

Wool  Act 447,501 

Fur   Act 401,610 

Flammable  Fabrics  Act 201,  830 

Fabrics  Identification  Act 564,964 

6,  645,  911 

Truth  in  packaging 92, 161 

Export  Trade  Act 49,809 

Industry  guidance 986,  590 

Economic  and  financial  reports 1, 152,  973 

Total  program  costs 15,  321, 158 

Deduct:  Net  unfunded  operating  costs —41,000 

Net   obligations   incurred 15,  280, 158 

SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


Fiscal  year— 

1968 

1967 

1966 

1965 

Antimonopoly: 

FTC  Act,  sec.  5 

Clayton  Act,  sec.  2 

Clayton  Act,  sec.  3 

Clayton  Act,  sec.  7 

Clayton  Act,  sec.  8 

Compliance— Attorney  General    .-. 

18.0 

14.7 

.2 

8.8 

17.8 
15.6 

.1 
10.7 

.1 

18.9 
17.1 

.2 
10.3 

.2 

19.9 

19.9 

.1 

9.9 

.2 

1.2 

Trademarks 

.1 

.2 

.2 

.2 

Total  antimonopoly... 

41.8 

44.5 

46.9 

51.4 

Deceptive  practices: 

FTC  Act,  sec.  5 

FTC  Act,  sec.  12 

Insurance  

29.5 

3.1 

.3 

26.8 
3.5 

.4 
2.5 
2.2 
1.1 
4.2 

23.8 
4.8 

.3 
2.7 
2.3 

.7 
4.5 

21.6 

5.4 

.1 

Wool  Act 

2.9 

2.4 

Fur  Act 

Flammable  Fabrics  Act 

Fabrics  Identification  Act 

2.6 

1.3 

3.7 

2.4 
.8 

4.1 

Total  deceptive  practices 

Truth  in  packaging 

Export  Trade  Act _ _._ 

Industry  guidance  .        .                          .  .. 

43.4 

.6  . 

.3 

6.4 

40.7 

.4" 

6.7 
7.7 

39.1 

.5" 

5.9 
7.6 

36.8 

.4 

4.1 

Economic  and  financial  reports 

7.5 

7.3 

Total _ 

100.0 

100.0 

100.0 

100.0 

Total  program  costs 

$15,321,158 

$14,  323,  742 

$13,657,057 

$13,460,089 
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DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1968 

Fiscal  year 

1967 

Fiscal  year 

1966 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Sec.  2(a) 

..      $1,519,587 

67.8 

12.5 

11.8 

.9 

7.0 

$1,330,779 

314,730 

315,764 

21,798 

259, 168 

59.4 
14.0 
14.0 
1.0 
11.6 

$1,401,809 

279,418 

401,710 

9,900 

247,431 

59.9 

Sec.  2(c) 

278,682 

11.9 

Sec.  2(d) 

Sec.  2(e). 

Sec.  2(f) 

263,598 

19,899 

156,480 

17.2 

.4 

10.6 

Total 

2,238,246 

100.0 

2,242,239 

100.0 

2,  340,  268 

100.0 

Total  program  costs,  fiscal  year  1967 
Total  funds  available,  1967 $14.  378,  OOP 

Amtimonopoly : 

FTC  Act,  section  5 $2,  537,  610 

Clayton  Act,  section  2 2, 242,  239 

Clayton  Act,  section  3 16, 104 

Clayton  Act,  section  7 1,  528,  372 

Clayton  Act,  section  8 19,  504 

Trademarks 30,496 

6,  374,  325 

Deceptive  practices : 

FTC  Act,  section  5 3,  835,  535 

FTC  Act,  section  12 502,  052 

Insurance  58,206 

Wool  Act 365,938 

Fur  Act 310,042 

Flammable  Fabrics  Act 157,  979 

Fabrics  Identification  Act 605,  525 

5,  835,  277 

Truth  in  packaging 4,  797 

Export  Trade  Act 52,293 

Industry   guidance 960,093 

Economic  and  financial  reports 1,096,957 

Total  program  cos'ts 14,  323,  742 

Deduct:  Net  unfunded  operating  costs —19,000 

New  obligations  incurred 14,  304,  742 
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SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1967 


Fiscal  year- 


1966 


1965 


1964 


Antimonopoly: 

FTC  Act,  sec.  5... -— - 17.8  18.9  19.9 

Clayton  Act,  sec.  2. 15.6  17.1  19.9 

Clayton  Act,  sec.  3-. .1  .2  .1 

Clayton  Act,  sec.  7 -.. 10.7  10.3  9.9 

Clayton  Act,  sec.  8 -  .1  .2  .2 

Compliance— Attorney  General - - -  1.2 

Trademarks.. - -2  .2  .2 

Total  antimonopoly 44.5  46.9  51.4 

Deceptive  practices: 

FTC  Act,  sec.  5. - 26.8  23.8  21.6 

FTC  Act,  sec.  12 3.5  4.8  5.4 

Insurance .4  .3  .1 

WoolAct.. 2.5  2.7  2.4 

FurAct...- 2.2  2.3  2.4 

Flammable  Fabrics  Act __ 1.1  .7  .8 

Fabrics  Identification  Act 4.2  4.5  4.1 

Total  deceptive  practices 

Export  Trade  Act 

Industry  guidance 

Economic  and  financial  reports 

Total... 

Total  program  costs. - $14,323,742      $13,657,057      $13,460,089 


17.7 
19.7 

.2 
10.6 

.1 
4.8 

.2 


53.3 


21.8 
4.8 


2.2 

3.0 

.9 

3.4 


40.7 

39.1 

.5 

5.9 

7.6 

36.8 
.4 

4.1 
7.3 

36.1 

.4 

.3 

6.7 

3.9 

7.7 

6.4 

100.0 

100.0 

100.0 

100.0 

$12,275,700 


DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1967 

Fiscal  year 

1966 

Fiscal  year 

1965 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Sec.  2(a)... 

$1,330,779 

59.4 
14.0 
14.0 
1.0 
11.6 

$1,401,809 

279,418 

410,710 

9,900 

247,431 

59.9 
11.9 
17.2 

.4 
10.6 

$1,620,155 

223, 886 

533, 143 

22, 350 

259,719 

60.9 

Sec.  2(c) 

314,730 

8.4 

Sec.  2(d) 

315,764 

20.1 

Sec.  2(e) 

21,798 

.8 

Sec.2(t) 

259,168 

9.8 

Total 

2,242,239 

100.0 

2, 340, 268 

100.0 

2,659,253 

100.0 

Total  program  costs,  fiscal  year  1966 
Total  funds  available,  1966 $13,  860,  OOP 

Antimonopoly : 

FTC  Act,  section  5 $2,  .580, 119 

Clayton  Act,  section  2 2,  340,  268 

Clayton  Act,  section  3 25,  442 

Clayton  Act,  section  7 1,  407, 160 

Clayton  Act,  section  8 19,  932 

Trademarks 31,  856 

6,  404,  777 

Deceptive  practices : 

FTC  Act,  section  5 3,257,588 

FTC  Act,  section  12 653,070 

Insurance 37,  767 

Wool  Act 363,136 

Fur  Act 314,  273 

Flammable  Fabrics  Act 94,  931 

Fabrics  Identification  Act 615,  331 

5,  336,  096 


592 

Total  program  costs,  fiscal  year  1966 — Continued 

Export  Trade  Act___. $72,723 

Industry  guidance 801,  424 

Economic  and  financial  reports 1,  042,  037 

Total  program  costs 13,657,057 

Add:  Net  unfunded  operating  costs 14,500 

Net  obligations  incurred 13,  671,557 

SUMMARY  OF  PROGRAM  COSTS 
[Comparison  with  prior  years  by  percent  of  cost] 


1966 


Fiscal  years 


1965 


1964 


1963 


17.7 

19.7 

.2 

10.6 
.1 


21.8 
4.8 


2.2 

3.0 

.9 

3.4 


13.9 

18.3 

.3 

11.7 


1.2 
.2 

4.8 
.2 

8.3 

.2 

.2 

46.9 

51.4 

53.3 

52.7 

Antimonopoly: 

FTCact,  sec.  5 18.9  19,9 

Clayton  Act,  sec.  2 17.1  19.9 

Clayton  Act,  sec.  3 .2  .1 

Clayton  Act,  sec.  7 10.3  9.9 

Clayton  Act,  sec.  8 .2  .2 

Compliance— Attorney  General 

Trademarks 

Total,  antimonopoly 

Deceptive  practices: 

FTCact,  sec.  5 23.8  21.6 

FTC  act,  sec.  12 4.8  5.4 

Insurance .3  .1 

Woo!  Act 2.7  2.4 

FurAct.... 2.3  2.4 

Flammable  Fabrics  Act .7  .8 

Fabrics  Identification  Act 4.5  4.1 

Total,  deceptive  practices 

Export  Trade  Act 

Industry  guidance. 

Economic  and  financial  reports 

Total 

Total  program  costs $13,657,057      $13,460,089 


22.2 
6.3 


1.9 

3.5 

.6 

3.2 


39.1 

36.8 

36.1 

37.7 

.5 

.4 

.3 

.1 

5.9 

4.1 

3.9 

3.7 

7.6 

7.3 

6.4 

5.8 

100.0 

100.0 

100.0 

100.0 

$12,275,700       $11,456,007 


Total  program  costs,  fiscal  year  1964 
DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1966 

Fiscal  yeai 

1965 

Fiscal  year 

1964 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Sec.  2(a) 

$1,401,809 

59.9 
11.9 
17.2 
.4 
10.6 

$1,620,155 

223, 886 

533, 143 

22,350 

259,719 

60.9 
8.4 

20,1 

.8 

9.8 

$1,422,644 

217,606 

620,  542 

45,163 

108,226 

58.9 

Sec.  2(c) 

279,418 

9.0 

Sec.  2(d) 

401,710 

25.7 

Sec.  2(e) 

Sec.  2(f)  .     

9,900 

247,431 

1.9 

4.5 

Total 

2,340,268 

100.0 

2,659,153 

100.0 

2,414,181 

100.0 

Total  funds  available,  1965 $13,  509,  369 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,  673,  636 

Clayton  Act,  section  2 2,  659,  253 

Clayton  Act,  section  3 20, 112 

Clayton  Act,  section  7 1,  328,  509 

Clayton  Act,  section  8 26,  214 

Compliance,  Attorney  General 155,  277 

Trademarks 24, 288 

6,  887,  289 
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Total  program  costs,  fiscal  year  1964 — Ck>ntinued 

Deceptive  practices : 

F.T.C.  Act,  section  5 $2,925,820 

F.T.C.  Act,  section  12 732,  698 

Insurance 7,671 

Wool  Act 328, 115 

Fur  Act 329,  707 

Flammable  Fabrics  Act 111,  210 

Fabrics  Identification  Act 545,  584 

^,  980,  805 

Export  Trade  Act 57,  913 

Industry  guidance 555,  820 

EJconomic  and  financial  reports 978,  262 

Total  program  costs 13, 460, 089 

Add  :  Net  unfunded  operating  costs 230 

Net  obligations  incurred 13,  460,  319 

SUMMARY  OF  PROGRAM  COSTS-COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1965 


Fiscal  year- 


1964 


1963 


1962 


1.2 

4.8 
.2 

8.3 
.2 

7.1 

.2 

.4 

51.4 

53.3 

52.7 

50.5 

Antimonopoly: 

FTCAct,  sec.  5 .-. 19.9  17.7  13.9 

Clayton  Act,  sec.  2 19.9  19.7  18.3 

Clayton  Act,  sec.  3 .1  .2  .3 

Clayton  Act,  sec.  7 9.9  10.6  11.7 

Clayton  Act,  sec.  8 .2  .1  

Compliance— Attorney  General 

Trademarks.. 

Total  antimonopoly 

Deceptive  practices: 

FTCAct,  sec.  5 21.6  21.8  22.2 

FTC  Act,  sec.  12 5.4  4.8  6.3 

Insurance .1 

Wool  Act 2.4  2.2  1.9 

FurAct 2.4  3.0  3.5 

Flammable  Fabrics  Act .8  .9  .6 

Fabrics  Identification  Act 4.1  3.4  3.2 

Total  deceptive  practices 

Export  Trade  Act 

Industry  guidance  (except  advisory  opinions) 

Economic  and  financial  reports... 

Total 

Total  program  costs $13,460,089      $12,275,700     $11,456,007 


11.8 

18.1 

.7 

12.4 


21.0 
6.5 


2.0 

3.7 

.5 

3.4 


36.8 

36.1 

.3 

3.9 

6.4 

37.7 
.1 

3.7 
5.8 

37.1 

.4 

.2 

4.1 

4.9 

7.3 

7.3 

100.  0 

100.0 

100.0 

100.0 

$9, 963,  000 


DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1965 

Fiscal  year 

1964 

Fiscal  year 

1963 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

Amount 

Percent  to 
total  sec.  2 

.      $1,620,155 

223, 886 

533, 143 

22,  350 

259, 719 

60.9 
8.4 

20.1 

.8 

9.8 

$1,422,644 

217,606. 

620, 542 

45, 163 

108, 226 

58.9 
9.0 

25.7 
1.9 
4.5 

$1, 288, 894 

253, 129 

422,924 

42,390 

139, 053 

58.9 

12.1 

20.3 

2.0 

6.7 

Sec  2(a) 

Sec.  2(c)-..- 

Sec.  2(d) 

Sec.  2(e) 

Sec.  2(0 

Total 2,659,253 


100.0         2,414,181 


100. 0         2, 086, 390 


100.0 
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Total  program  costs,  fiscal  year  1964 

Total  funds  available,  appropriation  1964 $12,214,750 

Antimonopoly 

F.T.C.  Act,  section  5 $2, 169,  895 

Clayton  Act,  section  2 2,  414, 181 

Clayton  Act,  section  3 30,  607 

Clayton  Act,  section  7 1,  299,  537 

Clayton  Act,  section  8 10,  982 

Compliance,   Attorney   General 586,433 

Trademarks 28,312 

6,  539,  947 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,  677,  448 

F.T.C.  Act,  section  12 590,  382 

Insurance    908 

Wool  Act 265,067 

Fur  Act 371,098 

Flammable  Fabrics  Act 113,  205 

Fabrics  Identification  Act 417,  281 

4,  435,  389 

Export  Trade  Act 34,386 

Economic  and  financial  reports 781,  957 

Industry    guidance 484,  381 

Total   program   costs 12,275,700 

Less:  Unfunded  operating  costs 68,617 

Net   obligations   incurred 12,  207,  083 

SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 

Fiscal  year— 


Antlmonoply: 

FTC  Act,  sec.  5..-. -„ 

Clayton  Act,  sec.  2 

Clayton  Act,  sec.  3 

Clayton  Act,  sec.  7 

Calyton  Act,  sec.  8 

Compliance- Attorney  General. 
Trademarks.. 


1964 

1963 

1962 

1961 

17.7 

13.9 

11.8 

10.8 

19.7 

18.3 

18.1 

22.2 

.2 

.3 

.7 

1.1 

10.6 

11.7 

12.4 

13.8 

.1  .... 

.1 

4.8 

8.3 

7.1 

.2 

.2 

.4 

.3 

Total,  antimonopoly... 53^3 52J^ 50J 48^ 

Deceptive  practices: 

FTC  Act,  sec.  5 

FTC  Act,  sec.  12 

Insurance 

Wool  Act 

Fur  Act 

Flammable  Fabrics  Act 

Fabrics  Identification  Act 


21.8 

22.2 

21.0 

23.8 

4.8 

6.3 

6.5 

4.5 
.1 

2.2 

1.9 

2.0 

2.0 

3.0 

3.5 

3.7 

3.3 

.9 

.6 

.5 

.3 

3.4 

3.2 

3.4 

2.9 

Total,  deceptive  practices 36.1  37.7                 37.1                  36.9 

Export  Trade  Act .3  .1                     .2                       .4 

Industry  guidance  (except  advisory  opinions) 3.9  3.7                   4.9                     5.7 

Economic  and  financial  reports 6.4                   5.8 7^3 8^ 

Total 100.0  100.0                100.0                 100.0 

Total  program  costs $12,275,700  $11,456,007       $9, 963, 000         $8, 003, 124 
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DETAIL  OF  CLAYTON  ACT,  SEC  2 


Fiscal  year  1964  Fiscal  year  1963 


Percent  to  Percent  to 

Amount       total  sec.  2  Amount         total  sec.  2 


Sec  2(a) $1,422,644  58.9  $1,228,894  58.9 

Sec  2(c) 217,606  9.0  253,129  12.1 

Sec  2(d) 620,542  25.7  422,924  20.3 

Sec  2(e) 45,163  1.9  42,390  2.0 

Sec  2(0 108,226  4.5  139,053  6.7 

Total -       2,414,181  100.0         2,086,390  100.0 

Total  program  costs,  fiscal  year  1963 
Total  funds  available,  appropriation  1963 $11,  472,  500 

Antimonopoly : 

F.T.C.  Act,  section  5 $1,  608,  369 

Clayton  Act,  section  2 2, 177,  493 

Clayton  Act,  section  3 34,  713 

Clayton  Act,  section  7 1,  353,  807 

Clayton  Act,  section  8 

Compliance,  Attorney  General 960,393 

Trademarks 23, 142 

6,  097,  917 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,  568,  762 

F.T.C.  Act,  section  12 728,  973 

Insurance  

Wool  Act 219,  849 

Fur   Act 404,985 

Flammable  Fabrics  Act 69,426 

Fabrics  Identification  Act 370,  272 

4,  362,  267 

Export  Trade  Act 11,  571 

Industry  guidance 428, 127 

Economic  and  financial  reports 671, 118 

Total  program  costs 11,  571,  000 

Less:  Unfunded  operating  costs 115,  (KX) 

Net  obligations  incurred 11,  456,  000 


36-a38  O— 70i— Vol.  S ^39 
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SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1963 


Fiscal  year— 


1962 


1961 


1960 


11.7 

19.5 

1.3 

15.4 

.2 


48.3 


Antimonopoly: 

FTCAct,  sec.  5 13.9  11.8  10.8 

Clayton  Act,  sec.  2 18.3  18.1  22.2 

Clayton  Act,  sec.  3 .3  .7  1.1 

Clayton  Act,  sec.  7 11.7  12.4  13.8 

Clayton  Act  sec.  8 .  1 

Compliance— Attorney  General 8.3  7.1  

Trademarks .2  .4  .3 

Total  antimonopoly 52.7  50.5  48.3 

Deceptive  practices: 

FTCAct,  sec.  5 22.2  21.0  23.8 

FTC  Act,  sec.  12 6.3  6.5  4.5 

Insurance .1 

Wool  Act 1.9  2.0  2.0 

FurAct 3.5  3.7  3.3 

Flammable  Fabrics  Act .6  .5  .3 

Fabrics  Identification  Act 3.2  3.4  2.9 

Total  deceptive  practices 37.7  37.1  36.9 

Export  Trade  Act .1  .2  .4 

Industry  guidance 3.7  4.9  5.7 

Economic  and  financial  reports 5.8  7.3  8.7 

Total 100.0  100.0  100.0 

Total  program  costs.. $11,571,000       $9,963,000       $8,003,124 


23.0 
4.2 


3.2 

3.2 

.1 

2.1 


35.8 
.6 

5.5 
9.8 


100.0 


$6, 839,  532 


DETAIL  OF  CLAYTON  ACT,  SEC.  2 


Fiscal  year  1963 


Amount 


Percent  to  total 
sec.  2 


Sec.  2(a) $1,228,894 

Sec.  2(c) 253,129 

Sec.  2(d) 422,924 

Sec.  2(e) 42,390 

Sec.  2(0 139,053 

Total 2,086,390 


58.9 

12.1 

20.3 

2.0 

6.7 


100.0 


Summary  of  operating  costs,  fiscal  year  1962 
Antimonopoly : 

F.T.C.  Act,  section  5 $1, 177,  900 

Clayton  Act,  section  2 1,802,400 

Clayton  Act,  section  3 67,500 

Clayton  Act,  section  7 1,  231,  700 

Clayton  Act,  section  8 600 

Compliance,  Attorney  General 706,  300 

Trade  marks 41,200 

$5,027,600 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,  096,  800 

F.T.C.  Act,  section  12 647,  500 

Wool  Act 201,800 

Fur   Act 368,600 

Flammable   Fabrics  Act 48, 100 

Fabrics  Identification  Act 338,600 

3.  701,  400 

Export  Trade  Act 24,200 

Industry    guidance 483,  400 

Economic  and  financial  report 726,400 

Total  operating  costs 9,  963,  000 
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SUMMARY  OF  OPERATING  COSTS-FISCAL  YEAR  1962  COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 

Fiscal  year— 


1962  1961  1960 


Antimonopoly: 

FTCAct,  sec.  5 11.8  10.8  11.7 

Clayton  Act,  sec.  2 18.1  22.2  19.5 

Clayton  Act,  sec.  3 .7  1.1  1.3 

Clayton  Act,  sec.  7 12.4  13.8  15.5 

Clayton  Act,  sec.  8 .1  .2 

Compliance— Attorney  General 7.1  

Trademarks .4  .3  .2 


Total  antimonopoly 50.5  48.3  48.4 


37.1 

36.9 

35.8 

.2 

.4 

.6 

4.9 

5.7 

5.5 

7.3 

8.7 

9.7 

100.0 

100.0 

100.0 

Deceptive  practices: 

FTCAct,  sec.  5 21.0  23.8  23.0 

FTCAct,  sec.  12... 6.5  4.5  4.2 

Insurance .1 

Wool  Act... 2.0  2.0  3.1 

FurAct 3.7  3.3  3.3 

Flammable  Fabrics  Act .5  .3  .1 

Fabrics  Identification  Act 3.4  2.9  2.1 

Total  deceptive  practices 

Export  Trade  Act_ 

Industry  guidance ._ 

Economic  and  financial  reports 

Total  obligations  incurred 

Total  operating  costs $9,963,000       $8,003,124         $6,839,532 


Summary  of  operating  costs,  fiscal  year  1961 

Antimonopoly : 

FTC  Act,  section  5 $865,  798 

Clayton  Act,   section  2 1,  780, 133 

Clayton  Act,  section  3 86,  444 

Clayton  Act,  section  7 1,105,208 

Clayton  Act,  section  8 5,  856 

Trademarks 20,815 

$3,  864,  254 

Deceptive  practices : 

FTC  Act,  section  5 1,  904,  030 

FTC  Act,  section  12 361,  042 

Insurance 5,650 

Wool  Act 161,220 

Fur   Act 266,041 

Flammable  Fabrics  Act 24,  328 

Fabrics  Identification  Act 234,  665 

2, 956,  976 

Export  Trade  Act 32,542 

Trade   practice  conferences 452,  530 

Economic  and  financial  reports 696,  822 

Total  obligations  incurred 8,  003, 124 
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SUMMARY  OF  OPERATING,  COSTS  FISCAL  YEAR  1961-COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 

Fiscal  year— 


1961  1960  1959 


Antimonopoiy: 

FTC  Act,  sec.  5 10.8 

Clayton  Act,  sec.  2.. 22.2 

Clayton  Act,  sec.  3 .-. 1. 1 

Clayton  Act,  sec.  7 _ 13.8 

Clayton  Act,  sec.  8 .  1 

Trademarks .3 


11.7 

11.3 

19.5 

18.6 

1.3 

1.3 

15.5 

16.9 

.2 

.2 

.2 

.4 

Total  antimonopoiy 48.3  48.4  48.7 


Deceptive  practices: 

FTC  Act,  sec.  5 23.8 

FTC  Act,  sec.  12 4.5 

Insurance .1 

Wool  Act... 2.0 

Fur  Act 3.3 

Flammable  Fabrics  Act 2.3 

Fabrics  Identification  Act 2.9 


23.0 

21.0 

4.2 

4.1 

.5 

3.1 

4.0 

3.3 

4.4 

.1 

.1 

2.1 

.8 

Total  deceptive  practices 36.9  35.8  34.9 

ExportTrade  Act .4  .6  .6 

Trade  practice  conferences 5.7  5.5  5.5 

Economic  and  financial  reports _ 8.7  9.7  10.3 


Total  obligations  incurred 100.0  100.0  100.0 


Total  obligations  in  dollars $8,003,124       $6,839,532         $6,484,168 

SUMMARY  OF  OPERATING  COSTS,  FISCAL  YEARS  1959-60 

Fiscal  year— 


1960  1959 


Antimonopoiy: 

FTC  Act,  sec.  5 $802,627  $736, 154 

Clayton  Act,  sec.  2 1,333,899  1,204,853 

Clayton  Act,  sec.  3 86,091  87,297 

Clayton  Act,  sec.  7 1,055,526  1,094,021 

Clayton  Act,  sec.  8 14,525  11,891 

Trademarks. 15,885  26,087 


Total  antimonopoiy 3,308,553  3,160,303 


Deceptive  practices: 

FTC  Act,  sec.  5 1,574,027  1,362,203 

FTC  Act,  sec.  12 285,715  264,991 

Insurance 884  32,265 

Wool  Act 216,274  257,669 

Fur  Act 224,230  284,859 

Flammable  Fabrics  Act 4,963  6,242 

Fabrics  Identification  Act 141,435  55,673 


Total  deceptive  practices 2,477,528  2,263,932 

ExportTrade  Act 40,932  39,298 

Trade  practice  conferences 375,634  355,921 

Economic  and  financial  reports _,.  666,885  664,714 


Total  obligations  incurred 6,839,532  6,484,168 


599 

OBLIGATIONS  BY  ACTIVITY 


Fiscal  year— 


1947  1948  1949  1950  1951 


Antimonopolv: 

Legal  casework                           -      $796,700  $941,091  $1,389,515    $1,400,000  $1,298,713 

Economic  and  financial  reports 257,537  202,375  222,797         234,174  292,615 

Exporttrade__ 76,760  56,524  54,928           52,432  53,062 

Total  antimonopoly 1,130,997  1,199,990  1,667,240      1,686,606  1,644,390 

Antideceptive  practices:  ^    „  „.      „„ 

Leeal  casework                               1,220,779  1,119,958  1,306,688      1,145,823  1,221,302 

Trade  practice  conferences 169,720  234,793  257,384         211,497  236,600 

Wool  Act  administration 311,994  310,551  326,522         311,165  309,362 

Lanham  Act  and  insurance 34,828  38,671           46,909  33,875 

Total  antideceptive  practices 1,702,493  1,700,130  1,929,265      1,715,394  1,801,139 

Administrative  salaries 320,792  326,439 

Total  obligations  incurred 2, 833, 490  2^900,120  3,596,505      2,722,792  3,771,968 

Fiscal  year— 

1952               1953               1954  1955  1956               1957  1958 

Antimonopoly: 

Investigation  and 

litigation.... $1,693,806    $1,711,218    $1,685,540  $1,554,772  $1,753,778    $2,539,660  $2,692,270 

Economic  and  financial 

reports. 229,511          267,851          234,210  275,210  314,736          514,650  546,530 

Trade  practice  confer- 
ence and  small 

business -- --  75,000  79,540 

Total  anti- 
monopoly 1,923,317      1,979,069      1,919,750  1,829,982  2,143,514      3,133,850  3,238,800 


Antideceptive  practices: 

Investigation  and 
litigation 

Trade  practice  confer- 
ence and  small 
business 

1,229,400 

217,696 
308,104  . 

23, 691 

985, 167 
313,  406 

927,  840 
335,  540 

1,093,448 
245,  334 

1,232,638 
155,272 

1,130,770 
159,  080 

1,396,390 
295,  020 

Wool  and  Fur  Acts 

Wool,  Fur,  and  Flam- 
mable Acts  enforce- 
ment.  

Lanham  Act  and  in- 
surance -. 

271,813 
30, 705 

286, 640 
15,000 

258, 938 
57, 928 

270,  242 
86,  081 

350, 650 
103,220 

460, 160 
36, 770 

Total  antideceptive 

practices 

Executive  direction  and 

management 

Administrative  salaries.. 

1,778,891 

299,  412 
305,  297 

1,601,091 

311,075 
285, 999 

1,  565,  020 

336, 260 
232,  770 

1,655,648 

361,  006 
279,  645 

1,744,233 

367,118 
292,  298 

1,743,720 

352,  650 
286,  203 

2,188,340 

406,680 
351,228 

Total  obligations 
incurred 

4,306,917 

4, 177,  234 

4,  053,  800 

4, 126,  281 

4,  547, 163 

5,  516,  423 

6,185,048 

Letter  to  Robert  Skitol,  New  York  University  Law  School,  From 
John  A.  Delaney,  Dated  July  22,  1969,  re  Average  Number  of 
Attorneys  in  Bureaus  of  Restraint  of  Trade,  Dfxeptive  Prac- 
tices AND  Textiles  and  Furs,  for  Periods  Jltly  1, 1961,  to  June  30, 
1962  AND  July  1, 1962,  to  June  30, 1963 

July  22,  1969. 
Robert  Skitol, 

Law  Review  Office,  New  York  Vniversitv  Law  School, 
New  York,  N.Y. 

Dear  Mr.  Skitol:  On  July  14,  1969.  you  asked  me  for  information  as  to  the 
average  number  of  attorneys  in  our  Bureaus  of  Restraint  of  Trade,  Deceptive 
Practices  and  Textiles  and  Furs,  for  the  two  periods  from  July  1,  1961  to  June  30, 
1962  and  July  1, 1962  to  June  30, 1963. 

The  information  is : 

July  1, 1961-June  30, 1962 : 

Restraint  of  trade 97 

Deceptive  practices 55 

Textiles  and  furs 19 

July  1, 1962- June  30,  1963 : 

Restraint  of  trade 122 

Deceptive  practices 69 

Textiles  and  furs 22 

Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Administrator. 

July  11,  1969. 
Robert  Skitol, 

Law  Review  Office,  New  York  University  Law  School, 
New  York,  N.Y. 

Dear  Mr.  Skitol  :  Enclosed  is  the  remainder  of  the  material  requested  in  your 
letter  of  June  24,  1969,  as  amended  by  Mr.  Pitofsky's  letter  of  July  2,  1969. 

You  may  remember  that  when  we  discussed  Item  No.  1  I  told  you  we  did  not 
maintain  the  personnel  folders  of  any  of  our  accountants,  economists  or 
statisticians  who  left  us,  nor  did  we  have  any  documents  in  regard  to  applicants 
sent  to  us  by  the  Civil  Service  Commission  who  were  not  employed.  The  material 
submitted  in  response  to  Item  No.  1  of  your  letter  gives  a  brief  sketch  of  all  our 
currently  employed  economists,  statisticians,  and  accountants,  who  have  come 
with  us  during  the  last  three  years. 
Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Administration. 

American  Bab  Association, 

Chicago,  III.  June  2Jf,  1969. 
John  Delaney,   Esq., 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Delaney  :  Several  members  of  our  Commission  have  asked  me  to 
request  that  additional  information  be  furnished.  The  information  requested  is  as 
follows : 

1.  In  Item  7  of  Robert  Pitofsiky's  June  9,  1969  letter  to  John  Buffington,^  he 
requested  the  following : 


1  (See  Incoming  letter  dated  7-2-6S.)  Only  a  com,posite  of  data  in  each  category  is 
requested.  Law  school  affiliation,  class  standing,  and  law  school  apitude  score  requests 
withdrawn. 
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"A  compilation  of  data  for  the  present  year  and  the  past  two  years  show- 
ing the  following  information  with  respect  to  each  applicant  to  the  FTO 
who  accepted  an  offer  of  employment  on  the  legal  staff,  or  received  and 
declined  an  offer : 

(c)  home  state 

(ft)   law  school  aflSliation 

(c)  rough  estimate  of  class  standing 

( d )  law  school  aptitude  score  ( when  available ) . 

We  now  request  that  the  same  information  be  made  available  with  respect  to 
economists,  accountants,  and  statisticians  who  applied  to  and  received  or  declined 
an  offer  of  employment  at  the  FTC. 

2.  With  respect  to  senior  staff  personnel  at  the  Commission,  please  indicate 
as  to  each  the  present  age,  total  length  of  employment  with  the  FTC  (if  inter- 
rupted, furnish  total  combined  years  of  employment),  home  address  prior  to  em- 
ployment with  the  FTC,  law  school  affiliation,  and,  if  available,  a  rough  esti- 
mate of  class  standing  or  other  available  iJertinent  data  indicating  law  school 
record. 

We  hope  you  will  use  your  good  judgment  in  defining  "senior  staff"  but,  in 
any  event,  we  wanted  to  include  all  Bureau  and  Section  Chiefs  and  Assistant  or 
Associate  Bureau  and  Section  Chiefs. 

3.  With  respect  to  hearing  examiners  presently  associated  with  the  FTC,  we 
would  like  to  know  the  total  number  of  hearing  examiners  on  active  duty. 

With  respect  to  each,  please  advise  us  of  their  average  case  load  in  the  most 
recent  year  for  which  statistics  are  available  and  as  to  that  year,  the  number 
of  hearing  and  conference  days  and  the  general  type  of  case  with  which  each  was 
involved. 

4.  With  respect  to  hearing  examiners  presently  affiliated,  kindly  furnish  in- 
formation showing  age,  length  of  FTC  employment,  home  address  prior  to  em- 
ployment with  the  FTC,  and  employment  record  prior  to  appointment  as  a 
hearing  examiner.^ 

I  note  that  you  sent  us  the  two  most  recent  "Workload  and  Manpower  Quar- 
terly Reports".  I  assume,  in  response  to  Item  3  of  our  June  9  letter,  that  you 
will  be  sending  us  reports  for  the  remaining  quarters  in  each  of  the  past  4  years. 

Let  me  emphasize  again  that  we  would  appreciate  it  if  you  would  send  material 
to  us  as  soon  as  it  is  available. 
Sincerely, 

ROBEBT    SKITOL. 
MiCHELE    BeIGEL. 


ITEM    NO.    1      OF    MR.    SKITOL'S    LETTER    OF    JUNE    24,    1069 

Date  of  entrance  of  duty  in  professional  position :  April  13,  1969. 
Title  and  grade  of  position  to  which  appointed :  Economist,  GS-11. 


COLLEGE  DEGREES 

School 

Degree 

Date 

Class 
standing 

Grade  point 
average 

University  of  Wisconsin 

Washington  University.. 

B.S.H. 

M.A. 

1966 
1968 

Honors 

3.33 
3.45 

Other  mformatian. — Appointed  from  Economist  Register,  CSC  rating  83.0;  Phi 
Kappa  Phi;  NDEA  Fellowships;  American  Economics  Association  (Committee 
for  Environmental  Information). 

Date  of  entrance  of  duty  in  professional  position :  March  9, 1969. 
Title  and  grade  of  position  to  which  appointed  :  Economist,  GS-5. 
College  degrees :  School,  Howard  University,  degree,  B.A. ;  Date,  1969 ;  grade 
point  average,  2.80. 


Date  of  entrance  of  duty  in  professional  position  :  November  22, 1967. 
Title  and  grade  of  position  to  which  appointed :  Economist,  GS-7. 
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COLLEGE  DEGREES 


School 


Degree 


Class       Grade  point 
Date  standing  average 


New  Yorl<  University ----- 

University  of  Tulsa B  A 

Georgetown  Law  School... LL.B. 

Johns  Hopkins  University ._ M.L 

School  of  Advanced  International  Studies. 


1958-59 
1962 
1965 
1967 


3.1 


Other  information.— FSm:— rating— 90.Q  ;  member  of  Phi  Alpha  Delta— Legal 
Fraternity  ;  Phi  Alpha  Delta — ^Honorary  History  Society ;  John  Hopkins  Fellow- 
ship ;  Woodrow  Wilson  Fellowship  Nominee ;  Deans  List  at  University  of  Tulsa. 


Date  of  entrance  of  duty  in  professional  position  :  2-9-69. 

Title  and  grade  of  position  to  which  appointed  :  Economist,  GS-7. 


COLLEGE  DEGREES 


School 


Degree 


Date 


Class 
standing 


SL  Vincent's  College ---  B.A. 

Georgetown  University - --- 


1966 


54/115 


Grade  point 
average 


2.8 


Other  information:  Appointed  from  Economist  Register — CS  rating — 83.0. 


Date  of  entrance  of  duty  in  professional  position :  July  9,  1967. 
Title  and  grade  of  position  to  which  appointed  :  Economist,  GS-7. 

COLLEGE  DEGREES 


School 


Degree 


Hunter  College _. - ---- ----  1  year. 

University  of  Maryland --  B.S... 


Date 


Class 
standing 


1967 


Grade  point 
average 


Other  information. — FSEE  rating — 86.0. 


Date  of  entrance  on  duty  in  professional  position  :  7/7/68. 

Title  and  Grade  of  position  to  which  appointed  :  Economist,  GS-9. 


COLLEGE  DEGREES 


School 


Class        Grade  point 
Degree  Date  standing  average 


Indiana  University B.S.  1965 

Indiana  University IVI.A.  1967 


Other  information. — Economist  Exam — rating — 77.0. 


Date  of  entrance  on  duty  in  professional  position  :  9-11-66. 

Title  and  Grade  of  position  to  which  appointed  :  Economist,  GS-11. 
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COLLEGE  DEGREES 


Class         Grade  point 
School  Degree       Date  standing  average 


Holy  Cross -- --  A.B.  1961. 

Boston  College -  Summer,  1960. 

St.  John's  University Summer,  1961. 

State  University  of  New  York  at  Buffalo.... Ph.  D.        1966 


Other  information. — Economist  Exam — CSC  rating — ^92.0. 


Date  of  entrance  of  duty  in  professional  position  :  8/15/68. 

Title  and  Grade  of  position  to  which  appointed :  Economist,  GS-14. 

COLLEGE  DEGREES 

Grade  point 
School  Degree  Date    Class  standing  average 

St.  Louis  University A.B.  1960    Summa  cum  laude 

Harvard  University.. 1960-61 

Washington  University - Ph.  D.  1964  


Other  information. — Woodrow  Wilson  Graduate — Fellowship — 1960.  National 
Science  Foundation  Fellowship — ^Summer  1963. 


Date  of  entrance  of  duty  in  professional  position :  4/21/68. 

Title  and  grade  of  position  to  which  appointed :  Economist,  GS-15. 

COLLEGE  DEGREES 

Grade  point 
School  Degree  Date    Class  standing  average 

Harvard  (magna  cum  laude).. A.B.  1951 - 

Harvard  Graduate  School A.M.  1953 

Harvard  University Ph.D.  1958 

Other  information. — Harvard  College  and  Graduate   Scholarship,   Phi  Beta 
Kappa. 

Date  of  entrance  of  duty  in  professional  position :  July  10,  1966. 
Title  and  Grade  of  position  to  which  appointed :  Accountant,  GS-5. 

COLLEGE  DEGREES 

Class        Grade  point 
School  Degree  Date  standing  average 

Gallaudet  College  (Business  Administration).. B.S.  1965 

University  of  Hartford Summer  1965. 

Other  information. — FSEE-rating — 90.0. 


Date  of  entrance  of  duty  in  professional  position :  9/22/68. 
Title  and  Grade  of  position  to  which  appointed  :  Economist,  GS-11. 


I 
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COLLEGE  DEGREES 


School 


■Degree 


Date 


Class 
standing 


Grade  point 
average 


Villanova  University 

Washington,  University. 


B.S.  1964 
M.A.  1967 
Ph.  D.      1968 


Other    information. — Economist    Exam — rating    92.0.    Member    of 
Economic  Association.  Member  of  American  Finance  Association. 


American 


Date  of  entrance  of  duty  in  professional  position :  September  8,  1968. 
Title  and  Grade  of  position  to  which  appointed :  Economist,  GS-11. 


COLLEGE  DEGREES 

School 

Degree 

Date 

Class 
standing 

Grade 

point 

average 

Rice  University... 

Baylor  State  University 

Oklahoma  State  University... 

B.A. 

M.A. 

Ph.D. 

1962  .. 
1965  ... 
1969  .. 

;;;;;;;;;;;;::: 

3.0 

Other  information. — Previously  with  Justice  Department  (Antitrust  Depart- 
ment) Field  is  Industrial  Organization  Economics.  FSEE — rating — 86.3.  Beta 
Gamma  Sigma — National  Business  Honor  Fraternity.  Order  of  Artus — National 
Economics  Honor  Fraternity. 

Date  of  entrance  of  duty  in  professional  position :  February  12,  1967. 
Title  and  Grade  of  position  to  which  appointed :  Accountant,  GS-7. 
College  Degrees:  School,  University  of  Maryland;  degree,  B.S. ;  date,  1967; 
class  standing,  upper  25%  ;  grade  point  avefage,  2.8. 
Other  information. — Appointed  from  Accountant  register — CSC  rating — 98.0. 


Date  of  entrance  of  duty  in  professional  position :  August  25,  1968. 

Title  and  Grade  of  position  to  which  appointed :  Accountant,  GS-7. 

College  Degrees:  School,  Delaware  State  College  (business  administration)  ; 
degree,  B.S. ;  date,  June  1968;  class  standing,  upper  25%;  grade  point  average, 
3.09. 

Other  information. — Accountant  Exam  No.  414  rating — 91.0. 


Date  of  entrance  of  duty  in  professional  position  :  June  11, 1967. 

Title  and  Grade  of  position  to  which  appointed :  Accountant,  GS-11. 

COLLEGE  DEGREES 


School 


Degree 


Date 


Class 
standing 


Grade  point 
average 


Columbia  University B.C.S. 

School  of  Accounting _ _ M.F.A. 


1952 
1953 


Other  information. — transfer  from  G.A.O. 


Date  of  entrance  of  duty  in  professional  position :  1/12/69. 

Title  and  Grade  of  position  to  which  appointed :  Accountant,  GS-7. 
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College  Degrees :   School,  Columbia  Union  University,  Business  Administra- 
tion;  degree,  B.S. ;  date,  1968;  class  standing,  upper  25%. 
Other  information. — Accountant  Exam  No.  414,  rating— 90.0. 


Date  of  entrance  of  duty  in  professional  position  :  September  24, 1967. 
Title  and  Grade  of  position  to  which  appointed  :  Economist,  GS-11. 


COLLEGE  DEGREES 


Class        Grade  point 
School  Degree  Date  standing  average 


Grinnell  College B.A 1964 

University  of  Wisconsin -  1964-67 


Other  information. — FSEE — rating— 90.0.  Is  presently  working  on  Ph.  D.  thesis. 


Date  of  entrance  of  duty  in  professional  position  :  3/26/68. 

Title  and  Grade  of  position  to  which  appointed  :  Economist,  GS-7. 


COLLEGE  DEGREES 

School 

Degree 

Class 
Date    standing 

Grade  point 
average 

University  of  iVlaryland 

Do _ 

B.A 

M.A 

1966    Upper  M-- 
1968 

.'   B 

Other  information.— FSBK  rating  82.1;  member  of  American  Economic  Asso- 
ciation. 


Date  of  entrance  of  duty  in  professional  position  :  February  25,  1968. 
Title  and  Grade  of  position  to  which  appointed :  Economist,  GS-7. 

COLLEGE  DEGREES 

Grade 

Class  point 

School  Degree  Date    standing  average 

Salem  College -. -.- - - 1960-61    Cum  laude.—  3.1 

Shepard  College  (business  administration) B.S 1965  - 

University  of  IVlaryland  (night,  economics)... M.A June  1968  .- 

Other  information. — FSEE — rating — 85.4. 


Date  of  entrance  of  duty  in  professional  position  :  June  27,  1967. 

Title  and  Grade  of  position  to  which  appointed  :  Economist  GS-5. 

College  Degrees :  School,  University  of  Maryland — School  of  Business  Admin- 
istration ;  degree,  B.S.,  date,  January  1967. 

Other  information. — FSEE — rating — 83.0;  member  of  American  Economic  As- 
sociation. 

Date  of  entrance  of  duty  in  professional  position  :  June  16, 1968. 
Title  and  Grade  of  position  to  which  appointed :  Economist,  GS-7. 
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COLLEGE  DEGREES 


School  Degree 

American  University 

Pennsylvania  State  University B.S 

University  of  Delaware - N.A — 


Grade 

Class  point 

Date       standing  average 

1961-62  

1965 .-_.  3.5 

1967 


Other    information. — FSEE — rating — 88.1;     graduate    student    in    business, 
semester. 


Date  of  entrance  of  duty  in  professional  position  :  July  14,  1968. 
Title  and  Grade  of  position  to  which  appointed :  Economist,  GS-5. 

COLLEGE  DEGREES 


School 


Degree 


Class        Grade  point 
Date  standing  average 


Marietta  College.. N.A. 

George  Washington  University B.A. 


September 
1960-June 
1961 
1965 


Other  information.— GR¥\  scores— Aptitude,  verbal,  630 ;  quantitative,  640 ; 
advanced  test  in  economics,  640.  FSEE  rating,  83.9 ;  on  military  furlough  since 
January  10, 1966.  Leave  without  pay. 

Date  of  entrance  of  duty  in  professional  position :  September  8,  1968. 
Title  and  grade  of  position  to  which  appointed.  Economist,  GS-11. 

COLLEGE  DEGREES 


School 

Degree 

Date 

Class 
standing 

Grade  point 
average 

Indiana  University. 

Do 

Do... 

A.B 

M.B.A 

Ph.  D 

1964  ._. 
1966  ... 
1968  ... 

Other  information. — Field  is  Industrial  Organization. 


ITEM    NO.    2    OF   MB.    SKITOL'S    LETTER   OF   JUNE   24,    1969 

Senior  Level  Officials 
Attorney  position : 

1.  Present  age  62. 

2.  Total  length  of  service  with  FTC.  26  years. 

3.  Home  address  prior  to  employment  with  FTC,  Memphis,  Tex. 

Attorney  position : 

1.  Present  age  48. 

2.  Total  length  of  service  with  FTC,  9  years. 

3.  Howe  address  prior  to  employment  with  FTC,  Bethesda,  Md. 

Attorney  position : 

1.  Present  age  46. 

2.  Total  length  of  service  with  FTC,  14  years. 

3.  Home  address  prior  to  employment  with  FTC,  Silver  Spring,  Md. 
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Nonattomey  position : 

1.  Present  age  59. 

2.  Total  length  of  service  with  FTC,  6  years. 

3.  Home  address  prior  to  employment  with  FTC,  Tallahassee,  Fla. 

Attorney  position : 

1.  Present  age,  61. 

2.  Total  length  of  service  with  FTC,  27  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  55. 

2.  Total  length  of  service  with  FTC,  8  years. 

3.  Home  address  prior  to  employment  with  FTC,  Arlington,  Va. 

Attorney  position : 

1.  Present  age,  62. 

2.  Total  length  of  service  with  FTC,  30  years. 

3.  Home  address  prior  to  employment  with  FTC,  Arlington,  Va. 

Attorney  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  37  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Nonattomey  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  39  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.O. 

Attorney  position : 

1.  Present  age,  49. 

2.  Total  length  of  service  with  FTC,  19  years. 

3.  Home  address  prior  to  employment  with  FTC,  Melrose,  Mass. 

Attorney  position : 

1.  Present  age  54. 

2.  Total  length  of  service  with  FTC,  7  years. 

3.  Home  address  prior  to  employment  with  FTC,  Atlanta,  Ga. 

Attorney  position : 

1.  Present  age  48. 

2.  Total  length  of  service  with  FTC,  18  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age  57. 

2.  Total  length  of  service  with  FTC,  26  years. 

3.  Home  address  prior  to  employment  with  FTC,  Chicago,  111. 

Nonattomey  position : 

1.  Present  age  52. 

2.  Total  length  of  service  with  FTC,  15  years. 

3.  Home  address  prior  to  employment  with  FTC,  Falls  Church.  Va. 

Attorney  position : 

1.  Present  age  61. 

2.  Total  length  of  service  with  FTC.  28  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age  50. 

2.  Total  length  of  service  with  FTC,  21  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 
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Nonattorney  position : 

1.  Present  age  59. 

2.  Total  length  of  service  with  FTC,  19. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age  55. 

2.  Total  length  of  service  with  FTC,  12  years. 

3.  Home  address  prior  to  employment  with  FTC,  Hopkinsville,  Ky. 

Attorney  position : 

1.  Present  age  60. 

2.  Total  length  of  service  with  FTC,  27  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Nonattorney  position : 

1.  Present  age,  58. 

2.  Total  length  of  service  with  FTC,  10  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  52. 

2.  Total  length  of  service  with  FTC,  13  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  361/0  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  67. 

2.  Total  length  of  service  with  FTC,  19  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  49. 

2.  Total  length  of  service  with  FTC,  21  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Birmingham,  Ala. 

Nonattorney  position : 

1.  Present  age,  37. 

2.  Total  length  of  service  with  FTC,  5  years. 

3.  Home  address  prior  to  employment  with  FTC ;  Cambridge,  Mass. 

Attorney  position : 

1.  Present  age,  61. 

2.  Total  length  of  service  with  FTC,  25  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Washington,  D.C. 

Nonattorney  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  22  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Cleveland,  Ohio. 

Attorney  position : 

1.  Present  age,  49. 

2.  Total  length  of  service  with  FTC,  19  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  57. 

2.  Total  length  of  service  with  FTC,  12  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Atlanta,  Ga. 
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Attorney  position : 

1.  Present  age,  48. 

2.  Total  length  of  service  with  FTC,  17  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Chicago,  111. 

Attorney  position : 

1.  Present  age,  43. 

2.  Total  length  of  service  with  FTC,  7  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Fitchburg,  Mass. 

Attorney  position : 

1.  Present  age,  57. 

2.  Total  length  of  service  with  FTC,  30  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Washington.  D.C. 

Nonattorney  position : 

1.  Present  age,  52. 

2.  Total  length  of  service  with  FTC,  16  years. 

3.  Home  address  prior  to  employment  with  FTC  ;  Washington,  D.C. 

Attorney  i>osition : 

1.  Present  age,  48. 

2.  Total  length  of  service  with  FTC,  19  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  47. 

2.  Total  lengtli  of  service  with  FTC,  16  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  22  years. 

3.  Home  address  prior  to  employment  with  FTC,  Baltimore,  Md. 

Attorney  position : 

1.  Present  age,  69. 

2.  Total  length  of  service  with  FTC,  21  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  63. 

2.  Total  length  of  service  with  FTC,  35  years. 

3.  Home  address  prior  to  employment  with  FTC,  New  York,  N.Y. 

Attorney  position: 

1.  Present  age,  37. 

2.  Total  length  of  service  with  FTC,  12  years. 

3.  Home  address  prior  to  employment  with  FTC,  Oklahoma  City,  Okla. 

Attorney  position: 

1.  Present  age,  57. 

2.  Total  length  of  service  with  FTC,  23  years. 

3.  Home  address  prior  to  employment  with  FTC,  Boston,  Mass. 

Attorney  position : 

1.  Present  age,  65. 

2.  Total  length  of  service  with  FTC,  19  years. 

3.  Home  address  prior  to  employment  with  FTC,  Arlington,  Virginia. 

Attorney  position : 

1.  Present  age,  50. 

2.  Total  length  of  service  with  FTC,  21  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  62. 

2.  Total  length  of  service  with  FTC,  12  years. 

3.  Home  address  prior  to  employment  with  FTC,  Decatur,  Ga. 
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Attorney  position : 

1.  Present  age,  52. 

2.  Total  length  of  service  with  FTO,  18  years. 

3.  Home  address  prior  to  employment  with  FTG,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  59. 

2.  Total  length  of  service  with  FTC,  33  years. 

3.  Home  address  prior  to  employment  with  FTC,  Maynardville,  Tenn. 

Xonattorney  position : 

1.  Present  age,  61. 

2.  Total  length  of  service  with  FTC,  21  years. 

3.  Home  address  prior  to  employment  with  FTO.  Washington.  D.C. 

Nonattorney  position : 

1.  Present  age,  44. 

2.  Total  length  of  service  with  FTC,  17  years. 

3.  Home  address  prior  to  employment  with  FTC,  Madison,  Wis. 

Attorney  position : 

1.  Present  age,  57. 

2.  Total  length  of  service  with  FTC,  22  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  34. 

2.  Total  length  of  service  with  FTC,  8  years. 

3.  Home  address  prior  to  employment  with  FTC,  Washington,  D.C. 

Attorney  position : 

1.  Present  age,  47. 

2.  Total  length  of  service  with  FTC,  18  years. 

3.  Home  address  prior  to  employment  with  FTC,  Arlington,  Va. 

Attorney  position : 

1.  Present  age,  62. 

2.  Total  length  of  service  with  FTC,  26  years. 

3.  Home  address  prior  to  employment  with  FTC,  Mobile,  Ala. 

Attorney  position : 

1.  Present  age,  64. 

2.  Total  length  of  service  with  FTC,  25  years. 

3.  Home  address  prior  to  employment  with  FTC,  Fayette,  Miss. 

Attorney  position: 

1.  Present  age,  65. 

2.  Total  length  of  service  with  FTC,  28  years. 

3.  Home  address  prior  to  employment  with  FTC,  Jacksonville,  Fla. 


ITEM    NO.    3    OF   MB.    SKITOL'S    LETTER   OF   JUNE    24,    1969 

Cases  on  hand  January  1, 1968 32 

Assignments,  1968 19 

Remand   1 

Total 52 


36-138  0^^70— Vol.  3 40 
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RESUME  OF  HEARING  EXAMINERS'  WORK  CALENDAR  YEAR,  1968 
FEDERAL  TRADE  COMMISSION  CASES 


Hearing  examiner 


DP 


RT 


TF 


Totals 


Hearings 


Prehearing 
conferences 


1 

2 

12 

4 

4 

16 

2 

3 

»2 

5 

35 

3 - - 

1 

0 

4 

3 

11  

4 

5 

4 

1 

22 

6 

3 

>2 

6 

7 

3 

1 

18 

3 

8 

1 

0 

1 

23 

9 -- 

1 

23 

28 

15 

10 

2 

12 

7 

3 

11 

2 

«2 

10 

4 

12 

2 

1 

1 

59 

1 

13 

4 

32 

1 

3 

11 

Total 

30 

19 

3 

52 

197 

89 

•  1  merger. 

« 3  mergers. 

« 2  mergers. 

RESUME  OF  HEARING  EXAMINERS'  WORK,  CALENDAR  YEAR  1968 


Hearing  examiner 


Assignment  for  Commission 


Days 


4 Special  assignment  for  Executive  Director 

Special  assignment  for  Executive  Director,  10  cases. 

8 Special  assignment  for  Executive  Director.. 

Special  assignment  for  Executive  Director,  12  cases. 


69.5 

8 

14 

13 


RESUME  OF  HEARING  EXAMINERS'  WORK,  CALENDAR  YEAR  1968 


Hearing  examiner 


Assignment  for  other  agencies 


Days 


2.. _._ HEW  7  cases 

5.. Justice,  Board  of  Parole,  1  case. 

6 NLRB,  2  cases 

9 HEW,  6  cases 

10 NLRB,  1  case 

11 NLRB,  3  cases 

13 FHLBB,  1  case 


24 
11 
27 
18 

6 
13 

4 


[Item  No.  3  of  Mr.  Skitol's  letter  of  6-24-69] 
Information  for  the  ABM  Commission  To  Study  FTC 

July  2,  1969. 

John  A.  Delaney, 

Director,  Offlce  of  Administration. 

My  memorandum  to  the  Hearing  Examiners  and  their  replies  are  attached. 

There  is  also  attached  a  sxunmary  of  the  records  of  this  office  showing  the 
workload  of  each  examiner — (1)  Number  of  cases  for  Federal  Trade  Commis- 
sion, (2)  Number  of  cases  for  other  agencies,  and  (3)  Special  Federal  Trade 
Commission  assignments. 

The  number  of  Hearing  Examiners  has  been  reduced  from  22  in  1964  to  12 
in  1969.  Mr.  Tinley  was  transferred  from  this  Staff  on  February  28,  1968,  so  that 
during  1968,  we  had  13.2  Hearing  Examiners,  including  the  Director,  Hearing 
Examiners.  Mr.  Kaufman  retired  afterward  on  February  28,  1969,  reducing 
our  number  to  12. 

Edward  Creel, 
Director,  Hearing  Exandners. 


I 
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[Item  No.  4  of  Mr.  Skitol's  letter  of  6-24-69] 

Hearing  Examiner 

1.  Present  age:  56. 

2.  Total  length  of  service  with  FTO :  27  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Washington,  D.C. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner ; 

( a )  Practiced  law,  1934^36. 

( b )  Secretary  to  Congressman,  1937-39. 

(c)  Trial  attorney,  FTC,  1939^9. 

1.  Present  age :  62. 

2.  Total  length  of  service  with  FTC  :  8  years  8  months. 

3.  Home  address  prior  to  employment  with  FTC :  Scarsdale,  N.Y. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 

(a)  Private  practice,  1931— il. 

( b)  Attorney,  Dept.  of  Justice,  1941-60. 

1.  Present  age :  66. 

2.  Total  length  of  service  with  FTC :  10  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Montville,  N.J. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Private  practice,  1933-46. 

(6)  Attorney  for  several  Federal  agencies  and  engaged  in  private  practice, 
1946-59. 

1.  Present  age :  49. 

2.  Total  length  of  service  with  FTO :  24  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Washington,  D.C. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Trial  Attorney,  FTC,  1948-62. 

1.  Present  age  :  60. 

2.  Total  length  of  service  with  FTC  :  10  years. 

3.  Home  address  prior  to  employment  with  FTC ;  Silver  Springs,  Md. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Private  practice,  1930-48. 

( 6 )  Attorney  for  Federal  Government,  1948-55. 

(o)   Private  practice,  1955-57. 

id)  Trial  attorney  and  hearing  examiner  for  Federal  Government,  1957-59. 

1.  Presentage :  54. 

2.  Total  length  of  service  with  FTC  :  8  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Bethesda,  Md. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Private  practice,  1939-40. 

( 6 )  Attorney,  Departments  of  Labor,  Army,  Justice,  1940-61. 

1.  Present  age :  71. 

2.  Total  length  of  service  with  FTC :  11  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Arlington,  Va. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Private  practice,  1922-39. 

(ft)  Attorney  general  (State),  1939^9. 

(c)  Private  practice,  1949-58. 

1.  Present  age :  58. 

2.  Total  length  of  service  with  FTC  :  17  years. 

3.  Home  address  prior  to  employment  with  FTC :  Washington,  D.C. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 

(a)  Private  practice,  9  years. 

( b )  Attorney,  Department  of  Labor,  4  years. 

(c)  Hearing  examiner,  4  years  (Federal  Government). 
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1.  Present  age :  59  years. 

2.  Total  length  of  service  with  FTC  :  9  years. 

3.  Home  address  prior  to  employment  with  FTC :  Chevy  Chase,  Md. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(o)  Hearing  examiner,  GAB,  1948-60. 

1.  Present  age :  54. 

2.  Total  length  of  service  with  FTC  :  23  years. 

3.  Home  address  prior  to  employment  with  FTC  :  Winston-Salem,  N.C. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Reporter-editor,  various  news  media,  1937—46. 

1.  Present  age  :  66. 

2.  Total  length  of  service  with  FTC  :  12  years. 

3.  Home  address  prior  to  employment  with  FTC :  Washington,  D.C. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)   Hearing  examiner,  FCC  and  CAB,  1946-56. 

1.  Present  age:  64. 

2.  Total  length  of  service  with  FTC  :  31  years. 

3.  Home  address  prior  to  employment  with  FTC :  Dubuque,  Iowa. 

4.  Employment  record  prior  to  appointment  as  hearing  examiner : 
(a)  Trial  attorney,  FTC,  1938-62. 


Letter  to  Robert  Skitol  From  John  A,  Delaney,  Dated  July  14, 
1969  [sic],  Responding  to  Request  Letter  From  Robert  Pitofsky 
Dated  July  15, 1969,  Transmitting  Selected  Casework  Statistics 
FOR  Fiscal  Years  1966,  1967,  1968  (3  Separate  Tables). 


Federal  Trade  Commission, 
Washington,  D.C.  July  IJj,  1969. 
Robert  Skitol, 
Law  Review  Office, 
New  York  University  Law  School, 
New  York,  N.Y. 

Dear  Mr.  Skitol  :  In  response  to  your  telephone  request  this  morning,  I  am 
enclosing  a  copy  of  the  Selected  Casework  Statistics  for  FY  1968.  This  will 
supplement  the  only  other  two  charts  on  selected  casework  statistics  that  have 
been  prepared  by  the  Commission,  namely  FY  1966  and  1967,  of  which  you  have 
advised  me  that  you  have  copies. 
Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Administration. 

American  Bar  Association, 

Chicago,  III,  July  15, 1969. 
John  Delaney,  Esq. 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Delaney  :  Confirming  your  conversation  with  Robert  Skitol  on  July 
14,  I  would  like  to  request  that  you  send  a  copy  of  "Selected  Casework  Statis- 
tics for  FY  1968"  to  complete  our  file  on  this  item. 
Very  truly  yours, 

Robert  Pitofsky. 
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Letter  to  Robert  Skitol  From  John  A.  Delaney,  Dated  August  6, 
1969,  Attaching  Tables  Showing  :  Complaints  and  Orders,  Fiscal 
Years  1962, 1963,  and  1964 ;  Assurances  of  Voluntary  Compliance 
for  the  Years  1961  Through  1969;  Median  Elapsed  Time  for 
Formal  Cases  for  Fiscal  Years  1962  Through  1966 


Federal  Trade  Commission, 
Washington,  B.C.,  August  6, 1969. 

Robert  Skitol, 

Law  Review  Office,  New  York  University  Law  School, 

Neiv  York,  N.Y. 

Dear  Mr.  Skitol:  Enclosed  are  tables  for  fiscal  years  1962,  1963  and  1964, 
applicable  to  item  number  1  of  Mr.  Pitofsky's  letter  of  June  9,  1969.  This  leaves 
fiscal  years  1960  and  1961  yet  to  be  completed.  It  is  estimated  now  that  these 
tables  will  be  completed  in  about  a  week. 

Tables  pertaining  to  Assurances  of  Voluntary  Compliance  for  the  years  1961 
through  1969  for  the  four  bureaus  are  also  enclosed.  This  pertains  to  item  number 
2  of  Mr.  Pitofsky's  letter  and  was  a  special  request  also  from  you  to  Mr.  Day. 

In  addition  to  the  above,  tables  are  enclosed  which  show  the  median  elapsed 
time  in  days  for  formal  cases  for  fiscal  years  1962  through  1966.  These  are 
in  response  to  item  number  12  of  Mr.  Pitofsky's  letter  and  complete  this  item. 
Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Admdnistration. 

(619) 
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ITEM  NO.  3 
MEDIAN  CASE  TIME,  ELAPSED  TIME  IN  DAYS,  COMPLAINT  ISSUANCE  TO  ORDER  ISSUANCE' 


Docketed 
orders  issued 


Median  case    Shortest  case       Longest  case 


FISCAL  YEAR  1962 

Deceptive  practices: 

FTC  Act 

FTC,  Wool,   Fur,   Flammable   Fabric  and  Textile 

Acts - 

Clayton  2 

Clayton? 

FTC  5 

FTC  Sand  Clayton  7.. 

FTC  Sand  Clayton  3 

FTC  Sand  Clayton  2  and  3 

FTC  5  and  DPS 

Clayton  2  and  DP  S 

Clayton  3and  DP  5 

FISCAL  YEAR  1963 

Deceptive  practices: 

FTC  Act 

FTC,  Wool  Fur,  Flammable  Fabric  and  Textile  Acts.. 
Restraint  of  trade: 

Clayton  2 

Clayton  7 

FTC  5  and  Clayton  7 _ 

FTC  5  and  Clayton  2 . 

FTC  5 

FISCAL  YEAR  1964 

Deceptive  practives: 

FTC  Act 

FTC,  Wool,  Fur,  Flammable  Fabric  and  Textile  Acts. 
Restraint  of  trade: 

Clayton  2 

Clayton?. 

FTC  Sand  Clayton  7 

FTCS.. 

FTC  S  and  Clayton  2 

FTC  S  and  FTC  (DP)  5 

FISCAL  YEAR  1965 

Deceptive  practices: 

FTC  Act 

FTC,  Wool,  Fur,  Flammable  Fabric  and  Textile  Acts. . 

Restraint  of  trade: 

Clayton  2 

Clayton  7. 

FTC  5 

FTC  5  and  Clayton  2 

FTC  S  and  Clayton  7. 

FISCAL  YEAR  1966 

Deceptive  practices: 

FTC  Act _ 

FTC,  Wool,  Fur,  Flammable  Fabric  and  Textile  Acts__ 
Restraint  of  trade: 

Clayton  2 

Clayton  7 

FTCS... 

FTC  5  and  Clayton  2 

FTC  Sand  Clayton  7 


113 


46 
9 

41 
2 
4 

1 
7 


36 
2 


2  40 
5 
8 
5 
2 


18 
2 

8 
3 
6 

3 
2 


269 


66  138 

62  353 

7  420 

15  2,978 

2  

1 

1  

1  

1  

1  


642 
297 

711 

"food" 

'1207" 


75 

554 

10 

413 

38 

1,542 

4 

1,354 

3 

1,918 

22 

1,346 

3 

992 

1  .... 

442 


764 
1477 

868 
1744 


368 


1401 
311 
358 

2004 


84  1,655 

83  1,255 

92  1, 468 

181  1,626 

295  2,978 

726  2, 263 

902  

1,325 

278 

179  

438 


105 
194 

101 
1181 

765 
1241 

494 


106 
119 

1 

856 

1,918 

1 

630 

1,456 


103 
361 


0 

544 

103 

493 

1788 


174 

117 

81 

80 

1863 

2498 


2799 
557 

1718 
1894 
3090 


2614 


1,893 
932 

2,255 
2,755 
2,729 
2,174 
1,494 


1767 
447 


2531 
1869 
1941 
2972 
3161 


189 
380 

3240 
881 
4741 
2005 
3831 


■  D  8616  rescinded. 

-  D  7881  entire  record  sealed,  Jan.  5,  1965. 


Letter  To  Robert  Skitol  From  John  A.  Delanet,  Dated  August  13, 
1969,  Transmiittng  Tables  Showing  Complaints  and  Orders  for 
Fiscal  Years  1960  and  1961  and  a  Corrected  Copy  of  the  Same 
Information  for  1962 


Federal  Trade  Commission, 
WasJiington,  B.C.,  August  13,  1969. 
Robert  Skitol, 

Law  Review  Office,  New  York  University  Law  School, 
New  York,  N.Y. 

Dear  Mr.  Skitol:  Enclosed  are  listings  of  complaints  and  orders  for  fiscal 
years  1960  and  1961  and  a  corrected  copy  of  the  same  information  for  the  year 
1962.  With  this  submission  to  you  we  have  completed  and  mailed  all  of  the 
information  requested  in  Mr.  Pitofsky's  letter  of  June  9,  1969. 
Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Administration. 
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Letter  To  Robert  Skitol  From  Johx  A.  Delaney.  Dated  July  2, 
1969,  TRANSMrrrixG  Exclosures  Recited  Therein 


FEDERAii  Trade  Commission, 
Washington,  D.C.,  July  2, 1969. 
Robert  Skitol, 
NYTJ  Law  Review  Office, 
New  York  University  Law  School, 
New  Y&rk,  N.Y. 

Dear  Mr.  Skitol:  The  enclosed  material  is  furnished  in  response  to  para- 
graphs 7,  8  and  9  of  Mr.  Pitof  sky's  letter  of  June  9, 1969.  The  enclosures  consist  of : 

1.  Information  concerning  law  school  seniors  to  whom  appointment  offers 
were  made  in  our  1967,  1968  and  1969  recruitment  programs.  The  information 
consists  of : 

Application  number. — A  number  assigned  to  the  application  to  facilitate  alpha- 
betical punched  card  sorting.  Occasionally  more  than  one  application  may  be 
inadvertently  assigned  the  same  number — this  has  no  effect  on  the  consideration 
given  the  application. 

Action  begun. — This  is  the  date  the  Division  of  Personnel  began  processing  the 
appointment  offer. 

Bureau. — Bureau  or  office  to  which  the  applicant  was  to  be  assigned.  The 
abbreviations  have  the  following  meanings  : 

GC — Office  of  the  General  Counsel 

DP — Bureau  of  Deceptive  Practices 

FO — ^Bureau  of  Field  Operations  (The  field  office  is  also  indicated  in  abbrevi- 
ated form ) 

IG — Bureau  of  Industry  Guidance 

RT— Bureau  of  Restraint  of  Trade 

T&F — Bureau  of  Textiles  and  Furs 

Offer  (late. — The  date  the  offer  was  signed. 

Grade  offered. — GS  grade  level  of  the  offer.  By  action  of  the  U.S.  Civil  Service 
Commission,  the  entrance-level  liiring  pattern  for  attorney  positions,  throughout 
the  Federal  service  was  revised  in  September  1968.  Under  the  revi.sed  pattern, 
those  graduating  in  the  upper  third  of  their  law  school  class  are  eligible  for 
appointment  in  grade  GS-11.  Also  eligible  for  this  grade  are  those  whose  law 
school  records  reflect  other  significant  accomplishments,  such  as  law  review 
membership,  involvement  in  legal  aid,  winning  a  moot  court  competition,  etc. 
Previously  the  top  entrance  grade  at  the  LL.B  or  J.D.  level  was  GS-9,  based 
upon  graduation  in  the  upper  half  of  the  class  or  other  significant  accomplish- 
ments. 

Honors. — This  column  on  the  tabulations  is  coded  to  give  a  rough  indication 
of  the  applicant's  class  standing  and  his  participation  in  the  kinds  of  activities 
that  would  serve  to  qualify  him  for  GS-ll  under  the  new  hiring  standards  or 
GS-9  under  the  previous  standards.  A  footnote  is  appended  to  each  listing  to 
explain  the  coding  system.  It  should  be  noted  that  the  system  was  changed  in 
each  of  the  three  years  here  reported  on.  The  1967  listing  simply  indicated 
whether  the  applicant  was  qualified  for  grade  GS-9  on  the  basis  of  class  standing 
or  other  factors.  The  1968  listing,  in  adidtion  to  reflecting  "activities,"  shows 
whether  the  applicant  was  in  the  top  10%,  top  quarter  or  top  half  of  his  class. 
The  1969  listing  shows  top  tliird  rather  than  top  quarter. 

LSAT. — Law  school  aptitude  test  score,  when  known.  The  FTC  application 
blank  provides  a  space  for  this  score,  but  does  not  include  a  positive  require- 
ment that  the  score  be  recorded. 

Offer  status. — This  column  shows  whether  the  applicant  accepted,  declined, 
or  failed  to  reply  to  the  offer.  Also  shown  are  eases  where  the  applicant  with- 
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drew  hi.s  application   after  he   Iiad  been  selected  for  appointment  but  before 
an  offer  was  made. 

EOD  date. — Date  the  applicant  entered  on  duty  as  an  employee  of  FTC. 

Year  graduated. — Year  of  graduation. 

Laic  school — Law  school  from  which  graduated. 

Home  State. — Home  or  legal  residence  claimed  by  the  applicant. 

2.  Information  concerning  1967,  1968  and  1969  graduates  who  applied  for  and 
were  considered  for  employment  but  to  whom  no  offers  were  made.  The  data 
reflect  the  status  of  applications  as  of  June  30,  1967  in  the  case  of  1967  gradu- 
ates; June  30,  1968  for  1968  graduates;  and  June  16,  1969  for  this  year's  gradu- 
ates. The  column  headings  used  in  these  tabulations  have  the  same  meanings  as 
those  explained  above.  The  1969  listing  shows  both  the  numerical  code  used  for 
each  law  school  in  our  ADP  system  and  the  interpretation  of  this  code. 

3.  As  requested,  there  is  enclosed  a  copy  of  the  FTC  interview  rating  form 
used  by  interviewers  to  record  their  evaluation  of  an  applicant. 

It  is  important  to  recognize  that  the  data  recorded  on  the  enclosed  listings 
are  fragmentary  in  nature — much  too  meager  to  provide  a  valid  basis  for  com- 
paring one  applicant  with  another.  Hiring  decisions  are  not  based  on  ADP  print- 
outs, but  rather  on  an  in-depth  appraisal  of  each  applicant's  overall  qualifica- 
tions, as  evidenced  by  his  application  papers  and  interview  evaluations. 

Factors  which  are  taken  into  consideration  include  (not  necessarily  in  the 
order  of  their  importance)  : 

(a)   Law  school  grades  and  class  standing. 

(ft)  The  nature  and  extent  of  participation  in  law  school  activities,  e.g.,  law 
review,  moot  coiirt  competition,  legal  aid,  legal  research  fellowships,  etc. 

(c)  Awards  received  for  academic  or  extracurricular  achievements. 

(d)  Positions  of  leadership  held  on  campus,  both  in  law  school  and  as  an 
undergraduate. 

(e)  Academic  degrees  received  beyond  the  normal  A.B.-LL.B.  level,  e.g., 
M.B.A.  or  LL.M. 

(/)  Law  school  courses  taken,  and  grades  received,  in  fields  related  to  the 
Commission's  work,  e.g..  Administrative  Law,  Trade  Regulation  Law,  Antitrust 
Law,  Consumer  Protection  Law,  etc. 

(fir)  Undergraduate  studies  related  to  the  Commission's  work,  e.g.,  Economics, 
Accounting,  Business  Administration,  Marketing  and  Advertising,  etc. 

(/(,)   Undergraduate  grades,  class  standing  and  honors. 

(i)  Pertinent  extracurricular  activities  as  an  undergraduate,  such  as  mem- 
bership on  a  debate  team. 

ij)  Summer  clerkships,  their  significance,  and  their  relevance  to  the  Commis- 
sion's work. 

(k)  The  nature  of  other  employment,  and  the  degree  to  which  it  might  have 
a  bearing  on  the  abilities  required  for  service  as  an  FTC  lawyer — e.g.,  investi- 
gative experience,  marketing  experience,  experience  as  a  writer,  etc. 

(l)  The  extent  to  which  the  applicant  was  self-supporting  in  law  school. 

(m)   Law  school  aptitude  test  (LSAT)  scores. 

(n)   Reputation  of  law  school  attended. 

(o)  The  applicant's  appearance,  bearing,  manner,  self-confidence,  drive,  vi- 
tality, maturity,  and  social  relatedness,  as  evidenced  in  the  interview  situation. 

ip)   His  ability  in  oral  expression. 

(q)  His  sense  of  values,  mental  alertness,  willingness  to  defend  ideas,  and 
other  related  personal  qualities. 

(r)  His  motivation  toward  working  in  the  Federal  Trade  Commission,  as 
evidenced  by  his  career  goals,  courses  taken,  law  review  articles  written,  etc. 

In  each  case,  consideration  is  also  given  to  the  applicant's  expressed  interest 
in  and  availability  for  particular  kinds  of  attorney  positions  or  particular  geo- 
graphic locations.  Allowance  is  made  for  variations  among  positions  in  terms 
of  qualifications  required.  For  example,  the  applicant  who  is  reluctant  to  spend 
a  substantial  amount  of  his  time  in  travel  would  be  a  poor  risk  for  employment 
in  a  Commission  field  office. 

Many  of  the  apparent  anomalies  in  the  attached  listings  may  be  attributed 
to  one  or  more  of  the  foregoing  factors.  Candidates  who  ranked  high  in  their 
graduating  classes  may  have  lacked  the  personal  characteristics  needed  to  make 
a  highly  favorable  impression  in  interviews ;  other  high  ranking  candidates  may 
have  been  willing  to  accept  appointments  only  in  locations  where  no  appoint- 
ments were  made:  etc.  It  shoul  dalso  be  pointed  out  that  many  of  the  better 
qualified  candidates  on  the  lists  of  "applicants  who  did  not  receive  offers"  were 
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passed  over  because  of  their  failure  to  respond  to  invitations  to  appear  for  in- 
terview. Since  interview  dates  or  time  limits  are  not  ordinarily  specified  in  such 
invitations,  failure  to  report  for  interview  is  not  in  itself  used  as  a  basis  for 
inactivation  of  the  application  ;  however,  the  applicant  is  no  normally  given 
further  consideration  until  he  has  been  interviewed. 

For  the  foregoing  reasons,  the  attached  tabulations  may  fall  short  of  giving 
a  true  picture  of  the  qualifications  or  the  availability  of  candidates.  An  attemi^t 
to  judge  the  effectiveness  of  the  law  school  recruitment  program  would  be  of 
(luestionable  validity  if  it  were  based  solely  on  a  comparison  of  the  attached 
tabulations  of  "graduates  to  whom  offers  were  made"  as  against  "graduates  to 
whom  no  offers  were  made." 

If  you  have  any  questions  about  these  tabulations,  please  do  not  hesitate  to 
let  me  know. 

Sincerely  yours, 

John  A.   Delanky, 
Director,  Office  of  Adniimstration. 

:•  1967  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1967 


Applicant  No.   Home  State 


Honors  Law  school 


LSAT 


135 

170 

990 

1105 

1390 

1516 

1634 

2440 

2723 

2770 

3522 

3670 

3760 

4600 

6168 

6360 

7965 

8334 

9210 

9410 

9580 

10243 

10398 

11174 

11810 

12133 

12948 

13043 

13669 

13875 

13883 

13895 

14100 

14503 

14605 

14750 

16153 

16608 

16910 

18075 

18089 

18278 

19521 

19828 

20422 

21010 

21470 

21995 

21997 

22018 

22200 

22560 

23380 

23394 

23645 

24055 

24843 

24920 

25035 

25 

40 


New  York 

California 

Texas 

New  York 

do 

do 

do 

Indiana 

Illinois 

Maryland 

Pennsylvania.. 

Texas 

California 

Texas 

New  York 

New  Jersey 

Massachusetts. 

California 

Pennsylvania.  _ 
Missouri 


(') 
(') 
(') 
(') 
(') 
(') 
(') 
(') 


(■) 


(') 


Iowa,.  

California 

New  York 

do 

do 

Montana 

Massachusetts 

Georgia 

New  York 

Texas 

Pennsylvania 

New  York 

Missouri 

Pennsylvania 

New  York 

Maryland 

Missouri 

California 

West  Virginia 

Minnesota 

Louisiana 

District  of  Columbia. 

Virginia 

do 

New  York 

Illinois 

Montana 

California 

New  Jersey 

Alabama 

New  York 

Illinois 

California 

New  Jersey 

Indiana 

Kentucky 

New  York 

Montana 

California 

New  York 

Maryland 


(') 
(') 
(') 
(') 
(') 
(') 
(') 
(') 
(>) 
(') 
(0 


(') 


(■) 
(>) 
(') 
(') 
(') 
(') 


(') 


(') 


(0 


(') 
(') 
(') 
(') 
(■) 
(') 
(') 


George  Washington 

California  University,  Los  Angeles.. 

Texas 

St.  John's  University 

Brooklyn 

St.  John's  University 

New  York 

Indiana 

Notre  Dame 

Maryland  University 

Temple  University 

Texas 

California  University,  Hastings 

Texas.  

Rutgers.   

Seton  Hall  University 

Suffolk  University 

California  University,  Los  Angeles.. 

Pittsburgh 

Oklahoma  University 

Creighton 

California  University,  Los  Angeles.. 

St.  John's  University 

George  Washington 

New  York  University 

Idaho 

Suffolk  University 

Georgia 

George  Washington 

Houston  University 

Duquesne 

Santa  Clara 

Washington  University,  St  Louis.. 

North  Carolina  University 

George  Washington 

Maryland  University 

Washington  University,  St.  Louis.. 

California,  Los  Angeles 

West  Virginia  University 

Minnesota 

Loyola,  New  Orleans 

Pennsylvania 

Virginia 

do 

Brooklyn 

Chicago  University 

Montana  State  University 

California  University,  Los  Angeles. 

Harvard 

Cumberland 

Fordham  University 

De  Paul 

San  Francisco  University 

Rutgers 

Indiana 

Kentucky... 

Brooklyn 

.  Montana  State  University 

.  California  University,  Los  Angeles. 

.  Minnesota 

.  Maryland 


590 
630 


511 


547 
600 
700 
583 
529 
500 


497 


529 


651 
483 
479 
475 
549 


737 


505 
565 


572 
590 
627 


726 
583 
593 
487 
523 


600 
617 
543 
590 


650 


576 


585 


514 
528 
649 


See  footnote  at  end  of  table,  p.  635. 
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1967  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1967— Continued 

Applicant  No.       Home  State  Honors    Law  school                                                                           LSAT 

60  Texas (')    Texas 501 

345  Utah (')    Utah 512 

365  New  York (')    St.  John's 594 

663  do         (1) do 585 

860  do    (')    Brooklyn  567 

1010  Pennsylvania Pittsburgh 480 

1038  _„_do 0) do 606 

1072  California (')    San  Francisco 555 

1120  Maryland George  Washington 

1130  New  York       ._     (')    St.  John's  University 667 

1140  do      _        ...  C)     New  York  University 535 

1315  Connecticut Catholic 457 

1630  New  Jersey (')    Iowa 

1635  Illinois (')    Illinois 553 

1838  Oklahoma (')    Oklahoma 593 

1875  Maryland        (')    American  University 

2205  North  Dakota (')     North  Dakota 610 

2390  Massachusetts (')     Portiz --  482 

2575  Illinois (')    Loyola,  Chicago 500 

2725  New  York    (')     Fordham  University 494 

2750  Michigan C)     Detroit 545 

2765  California (')    California,  Hastings 

2790  do  (!)     California,  Los  Angeles 549 

3074  -.do  (')    California,  Berkeley - 

3375  New  York Cornell - 

3386  ..     do      -- _-.  (')    St.  John's 571 

3388  Connecticut (')     Catholic 582 

3505  Pennsylvania Pittsburgh 527 

3535  Massachusetts (•)    Suffolk --- 

3685  New  York (0     Brooklyn 562 

3775  Wisconsin Marquette 481 

4000  New  York C)    St.  John's 

4065  do California,  Berkeley 

4128  Pennsylvania -.-  Pittsburgh 509 

4153  New  York (')    Cornell 667 

4235  Massachusetts (')    Washington  &  Lee  University... 535 

4290  Minnesota (')     Mercer 449 

4295  Maryland (')     Maryland  University 595 

4700  Michigan (')     Wayne --- 

4955  New  York (')     De  Paul 550 

5220  Connecticut (')    Catholic 547 

5419  NewYork (')    St.  John's , 

5485  Kentucky.. (')     Kentucky 647 

5515  NewYork Pennsylvania 682 

6135  ...do Cincinnati 325 

6492  Virginia Georgetown 584 

6690  Illinois Loyola,  Chicago 510 

6780  Virginia (')     Georgetown 589 

6840  Michigan (0     Michigan 604 

6930  NewYork (')     New  York  University 597 

6932  Oregon (')     Oregon 565 

7325  Virginia (')    William  &  Mary --- 

7455  New  Jersey (')     California,  Hastings.. 601 

7955  Illinois De  Paul --- 

8075  NewYork (')    St.  John's -- 589 

8132  Missouri St.  Louis... -^-- 

8493  Illinois (')     Chicago.. ...-.._ 707 

8654  Pennsylvania. (')     Duquesne --- 

8558  Massachusetts (')     Boston  University - 612 

8660  Virginia (')     George  Washington --- 

8554  NewYork (')    Georgetown .- 630 

9265  Virginia (')    Virginia... 600 

9825  Ohio  Northwestern 618 

9830  California (')    Stanford - 

10112  Massachusetts (•)     Boston  College. "cnc 

10245  NewYork (')     Brooklyn -- 595 

10394  ...-do (')    St  John's 610 

10515  do (')     Brooklyn -   -„- 

10545  Ohio.... Chicago 621 

10550  do (')    Detroit f}} 

10555  do Ohio ---- --  511 

10798  New  Mexico... (')     Loyola,  Los  Angeles 6/0 

10800  Ohio (')    Ohio  Northern 589 

10852  California 0)    California,  Hastings -- 

11035  Ohio. (I)    Ohio.       494 

11175  Virginia (')    George  Washington.. -- 

11317  Utah  (')    Utah        - ------ 

11600  NewYork ....-  Mmnesota ''•'o 

11889  Michigan Michigan - -- 

12030  Arizona Arizona -- --- 

12050  NewYork (')    George  Washington 3°" 

12195  Nebraska.... Creighton -- 

12432  NewYork (')    New  York  University 

See  footnote  at  end  of  table,  p.  635. 
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1967  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1967— Continued 


Applicant  No.       Home  State 


Honors    Law  school 


LSAT 


12433 
12440 
12582 
12713 
12946 
12980 
13350 
13441 
14094 
14490 
14527 
14720 
14735 
14971 
15085 
15135 
15525 
15713 
15715 
16601 
16698 
16770 
17050 
17274 
17385 
17460 
17490 
17858 
17904 
18380 
18440 
18804 
19025 
19038 
19057 
19380 
19430 
19435 
19490 
19535 
19545 
19650 
19780 
19785 
19840 
19898 
19914 
19943 
20185 
20189 
20205 
20265 
20268 
20380 
20510 
20520 
21275 
21550 
21744 
21769 
21880 
21955 
21972 
22013 
22040 
22375 
22377 
22645 
22660 
22685 
22753 
22950 
22990 
23390 
23495 
23650 
23660 
24345 
24583 
24635 
24636 
24639 
24641 


Utah 

New  York. 
do.-.. 


Illinois... 

Missouri. 


Illinois 

New  York 

California 

Arkansas 

Connecticut 

Maryland 

Pennsylvania.. 
Massachusetts. 
Pennsylvania.. 

Maryland 

Utah 

Virginia 

New  York 

Michigan 

New  York 

New  Jersey 

West  Virginia.. 

California 

Iowa 

New  York 

Ohio 

Kansas 

New  York 

Illinois 

New  Jersey 

New  York 

Oregon 

Virginia 

Florida 

New  York 

do 

Missouri 

Colorado 

West  Virginia.. 

Virginia 

Texas... 


(') 
(') 
(•) 
(') 
(>) 
(') 


(') 
(') 


(') 
(•) 
C) 
(>) 
(') 


(') 
(') 
(') 
(0 
C) 
(0 
(') 
(1) 


(0 


(■) 


Illinois 

Oklahoma 

Illinois 

West  Virginia 

New  York 

District  of  Columbia. 

Maryland 

New  York 

do 

do 

New  Jersey 

Florida 

Michigan 

New  York 

Florida 

Wisconsin 

New  York 

Connecticut 

California 

Maryland 

New  York 

West  Virginia 

New  York 

Massachusetts 

Ohio 

Alabama 

Maryland 

New  York 

Oregon 

Minnesota 

Massachusetts 

New  York 

do.. 

California 

Michigan 

Ohio 

Indiana 

Michigan 

California 

Texas 

North  Dakota 

Ohio.   


(') 
(1) 
(0 
(0 

(') 


(0 


(>) 
(') 
(■) 
(') 


(') 
(') 
(') 
(•) 


(') 


(•) 
(') 
(') 


(') 

(0 

(') 
(') 
(■) 


(') 


Utah 517 

Fodrham 624 

New  York  University 590 

De  Paul - 

St.  Louis - 547 

Michigan 

Brooklyn.. 510 

Michigan 

Arkansas 

Georgetown 619 

Catholic 

Temple 624 

Notre  Dame 521 

Pennsylvania 653 

Georgetown 57 1 

Utah -. 

American  University 

Fordham 

Wayne  State  University 550 

Syracuse 520 

Washington  &  Lee 618 

West  Virginia 

California,  Los  Angeles -  619 

Tennessee 403 

Cornell 691 

Cincinnati 529 

Creighton 

New  York  University 

Loyola,  Chicago 

Catholic 550 

Brooklyn 

Oregon 

Howard 

Tulane 571 

New  York  University 620 

Fordham 

Vanderbilt 537 

Denver 

Pittsburgh 494 

Virginia 587 

Baylor 

De  Paul 

Oklahoma 400 

Chicago 665 

West  Virginia 453 

St,  John's 511 

Washington  &  Lee 

George  Washington 

St.  John's 565 

Cornell 

Brooklyn 

Vanderbilt 

Miami -.  601 

Wayne  State 457 

Fordham 

Florida 498 

Wisconsi  n 

George  Washington... 

Georgetown 570 

California,  Hastings 667 

American  University 450 

New  York  University 605 

West  Virginia 

St.  John's ---  565 

Suffolk 

Cincinnati 

Alabama 

Georgetown ...  580 

Miami 601 

Oregon 571 

Minnesota   560 

Boston  University 470 

Cornell 590 

American  University.. 537 

California 

Wayne  State 505 

Cincinnati. 514 

Indiana 629 

Wayne  State - 

California,  Hastings 604 

Southern  Methodist 595 

North  Dakota 549 

Cincinnati.. 527 


See  footnote  at  end  of  table,  p.  63;5. 
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1967  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE^SO,  1967— Continued 


Applicant  No.       Home  State 


Honors    Law  sctiool 


LSAT 


24680 
24750 
24751 
24755 
24833 
24835 
25124 
25140 
25330 
25690 
25720 
26089 


Florida 0)  Creighlon_ 

Colorado Denver 

Illinois (')  Chicago. 

New  York... (•)  ' 

-----do (') 

Pennsylvania (') 

Illinois  .._ _.  (') 

Wisconsin (') 

Pennsylvania Duquesne. 

California (0  California,  Los  Angeles. 

NewYork. (')  Cornell 

do (')  New  York  University. .- 


Columbia.. 
Brooklyn.. 

Miami 

Illinois 

Marquette. 


627 

630 


475 
679 


618 
572 
631 
767 


1  Indicates  applicant  who  would  have  qualified  for  appointment  in  grade  GS-9  on  the  basis  of  standing  in  the  upper  }^ 
of  his  class  or  other  evidence  of  superior  academic  accomplishment,  e  g  ,  membership  on  law  review  staff,  winning  of  moot 
court  competition,  legal  aid  activities,  summer  I  aw  clerk  experience,  etc 
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HONORS    CODE   FOR    1969    GRADUATES 

1.  Top  10  percent  plus  activities. 

2.  Top  10  percent. 

3.  Top  third  plus  activities. 

4.  Top  third. 

5.  Top  50  percent  plus  activities. 

6.  Top  50  percent. 

7.  Lower  50  percent  plus  activities. 
S.  Lower  50  percent. 

9.  Standing  not  indicated. 

"Activities'"  means : 

Academic  standing  in  the  upper  third  of  the  law  school  graduating  class; 

Work  or  achievement  of  significance  as  a  member  of  the  staff  of  his  law 
school's  official  law  review  ; 

Special  high-level  honors  for  academic  excellence  in  law  school,  such  as  elec- 
tion to  the  Order  of  the  Coif ; 

Winning  a  moot  court  competition  or  serving  on  the  moot  court  team  which 
represents  the  law  school  in  competition  with  other  schools  ; 

Full-time  or  continuous  participation  in  a  legal  aid  program  (as  opposed  to 
one-time,  intermittent  or  casual  participation)  ; 

Significant  summer  law-office  clerk  experience  ;  or 

Other  equivalent  evidence  of  clearly  superior  achievement. 
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HONORS   CODE  FOB    1969    GRADUATES 

1.  Top  10  percent  plus  activities 

2.  Top  10  percent 

3.  Top  third  plus  activities 

4.  Top  third 

5.  Top  50  percent  plus  activities 

6.  Top  50  percent 

7.  Lower  50  percent  plus  activities 

8.  Lower  50  percent 

9.  Standing  not  indicated 
"Activities"  means : 

Academic  standing  in  the  upper  third  of  the  law  school  graduating  class : 

Work  or  achievement  of  significance  as  a  member  of  the  stafE  of  his  law 
school's  official  law  review  ; 

Special  high-level  honors  for  academic  excellence  in  law  school,  such  as  elec- 
tion to  the  Order  of  the  Coif  ; 

Winning  a  moot  court  competition  or  serving  on  the  moot  court  team  which 
represents  the  law  school  in  competition  with  other  schools  ; 

Full-time  or  continuous  participation  in  a  legal  aid  program  (as  opposed  to 
one-time,  intermittent  or  casual  participation)  ; 

Significant  summer  law-oflice  clerk  experience ;  or 

Other  equivalent  evidence  of  clearly  superior  achievement. 

MASTER  LIST  OF  ATTORNEY  APPLICANTS  AS  OF  JUNE  16,  1959 


Application  No.    Date  of  application 


Home  State 


Minimum 
grade 


Honors 


Year 
graduated 


Law  Sschool    LSAT 


27 October  1968 New  York GS-11 

30 _.  November  1968 Illinois GS-11 

35.... do Kentucky GS-11 

165 October  1968 North  Carolina...        GS-11 

211 September  1968 California GS-11 

223 November  1968 Georgia     .  GS-11 

230 October  1968 Utah.  ..  GS-9 

260... do Minnesota     .  .  GS-11 

262 November  1968 California  ....  6S-11 

263 October  1968. Oklahoma GS-11 

264 do New  York. GS-11 

287 November  1968 Kansas GS-11 

300 October  1968 Texas    .  GS-9 

305 do District  of  Columbia..  GS-11 

315 do Pennsylvania GS-11 

320 November  1968 Virginia GS-11 

347 October  1968 Georgia  ...  GS-11 

363 November  1968 IVlissouri GS-11 

483 do Oklahoma GS-11 

510 October  1968 Connecticut GS-11 

541 do Illinois GS-11 

630 do Massachusetts _  GS-11 

679 January  1969 Pennsylvania .  GS-9 

700... November  1968 Illinois...  GS-11 

811 October  1968 Louisiana GS-11 

825 do California ..  GS-11 

855 November  1968 Michigan GS-11 

877 do New  York GS-11 

900 February  1969 Missouri GS-9 

991 November  1968 New  York.  GS-11 

993 October  1968 Montana GS-11 

1042 do Iowa GS-11 

1142 December  1968 Massachusetts.  GS-11 

1145 November  1968 do  GS-11 

1230 December  1968. New  York .  GS-11 

1305.... October  1968 Texas GS-11 

1323 do... Virginia GS-11 

1335 April  1969 Florida...  GS-9 

1345... October  1968 Connecticut GS-11 

1370 do New  York GS-11 

1378. do ....do GS-11 


1597 

1599 

1600 

1603 

1605 

1620 

1633 

1640 

1807 October  1968 California.'. GS-9 

1809 .do New  Jersey GS-11 

8151.  _ do do GS-11 


November  1968 do GS-11 

October  1968 Texas. GS-11 

do Tennessee GS-9 

do Virginia GS-11 

do Illinois GS-11 

November  1968 do GS-11 

do Iowa GS-11 

do... New  Jersey GS-11 


5 

1969 

065 

621 

3 

1969 

026 

520 

3 

1969 

047  . 

3 

1969 

031 

624 

4 

1969 

010 

624 

4 

1969 

104 

653 

7 

1969 

100  _ 

7 

1969 

044 

575 

b 

1969 

039 

715 

3 

1969 

072 

517 

3 

1969 

008  . 

b 

1969 

045 

555 

b 

1969 

095 

670 

b 

1969 

066  . 

7 

1969 

102 

589 

3 

1969 

104  . 

5 

1969 

038  . 

3 

1969 

060 

506 

4 

1969 

072 

552 

4 

1969 

021  . 

3 

1996 

015  . 

3 

1969 

006  . 

6 

1969 

032 

695 

9 

1969 

026  . 

3 

1969 

048  . 

1 

1969 

063  . 

4 

1969 

110 

582 

7 

1969 

035 

540 

8 

1969 

108 

564 

7 

1969 

035 

604 

4 

1969 

062 

514 

7 

1969 

044 

640 

4 

1969 

091  . 

2 

1969 

091  . 

5 

1969 

092 

511 

3 

1969 

095 

530 

5 

1969 

094 

480 

8 

1969 

034 

467 

5 

1969 

021 

647 

3 

1969 

008 

552 

3 

1969 

008 

529 

1 

1969 

035 

600 

3 

1969 

095 

612 

8 

1969 

094  . 

1 

1969 

098 

505 

4 

1969 

042 

581 

3 

1969 

042 

516 

5 

1969 

030 

535 

4 

1969 

103 

547 

8 

1969 

Oil  . 

1 

1969 

078 

649 

4 

1969 

008 

525 
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MASTER  LIST  OF  AHORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.    Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors       graduated  Law  school 


LSAT 


1839 March  1969 California__. GS-11 

1900 February  1969 Texas GS-11 

2137  October  1968 IVlichigan GS-11 

2150  November  1968 Louisiana GS-11 

2200  October  1968 Missouri GS-11 

2203 November  1968 Michigan GS-11 

2290  do Illinois GS-11 

2295 March  1969 California GS-11 

2365.   November  1968 Michigan GS-11 

2405  do Connecticut GS-9 

2415..     October  1968 Indiana GS-11 

2442 January  1969 Texas GS-11 

2444  .  October  1963 Oklahoma GS-11 

2445 March  1969 Illinois GS-11 

2460      November  1968 Maryland GS-11 

2568      -- October  1968 New/ York GS-11 

2576 December  1968 California GS-9 

2580. November  1968 Kentucky GS-11 

2619  do Florida GS-9 

2620         October  1968 NevifYork... --GS-9 

2621 November  1968 California GS-11 

2749 March  1969 Mississippi GS-11 

2762. October  1968 New  York GS-11 

2763 -  do Colorado GS-11 

2764    December  1968 North  Carolina GS-11 

2815 March  1969 New  York GS-11 

3359 October  1968. do GS-11 

3363  .  do      Pennsylvania. GS-11 

3367 October  1968 ..  Minnesota GS-11 

3367... November  1968 Pennsylvania GS-9 

3370      October  1968 California... GS-11 

3372       November  1968 Massachusetts GS-9 

3373  .  .  .  .  do Pennsylvania GS-9 

3374 October  1968 New  Jersey GS-9 

3380 November  1968 Virginia GS-11 

3390    do Wisconsin GS-11 

3391.... December  1968 Louisiana.... GS-11 

3395 October  1968 Illinois GS-9 

3677 February  1969 New  York GS-11 

3690    October  1968 Pennsylvania GS-11 

3765 do do GS-11 

3779 ....do.. Texas GS-11 

3894 do. Ohio GS-11 

3895       do North  Carolina GS-9 

3896    do Missouri... GS-11 

3897 November  1968 Maryland GS-11 

4009 October  1968 New  York GS-9 

4015 September  1968 Pennsylvania GS-11 

4016 October  1968 California GS-11 

4019 November  1968 Texas.... GS-11 

4070 October  1968 Maryland GS-11 

4133 November  1968 Massachusetts GS-11 

4137 ....do New  Jersey GS-11 

4170.... October  1968 New  York... 6S-11 

4185 do California GS-11 

4250    November  1968 Massachusetts GS-11 

4273. February  1969 Georgia. GS-9 

4274... November  1968 New  York GS-11 

4275.. December  1968 Texas GS-11 

4279.. November  1968 Iowa GS-11 

4286... October  1968 Virginia GS-9 

4288 do Alabama GS-9 

4289 do. Massachusetts GS-11 

4650 do.. Maryland.... GS-11 

4705 November  1968 Massachusetts GS-11 

4707 January  1969 New  Jersey.. GS-9 

4710 October  1968 Nebraska GS-11 

4720 do.... Illinois GS-11 

4943 March  1969. Virginia GS-11 

4956 October  1968 South  Dakota GS-11 

4960 December  1968 California GS-11 

5218 April  1969- Wyoming GS-11 

5221 December  1968 Maryland GS-11 

5223 November  1968 Virginia GS-11 

5225 October  1968 California.... GS-11 

5227 do New  York.. GS-9 

5231 November  1968 do 6S-11 

5232... .do Virginia... GS-11 

5233 do ...do GS-9 


5367 do 

5375 October  1968 

5399 .do 


b 


36-iaS — ^70— vol,  3- 


Maryland GS-11 

GS-9 

Illinois. GS-9 

-^2 


1 

1969 
1969 

Oil  .. 

5 

095  ... 

4 

1969 

115 

610 

5 

1969 

048  ... 

3 

1969 

108 

671 

3 

1969 

057  ... 

3 

1969 

042 

570 

3 

1969 

087 

575 

3 

1969 

057 

665 

8 

1969 

104 

649 

2 

1969 

043 

650 

3 

1969 

095  ... 

3 

1969 

072 

622 

1 

1969 

070 

511 

3 

1969 

054 

550 

1 

1969 

008 

606 

8 

1969 

012  ... 

1 

1969 

047 

494 

8 

1969 

065 

511 

7 

1969 

065 

616 

5 

1969 

012 

600 

3 

1969 

059  ... 

5 

1969 

065 

656 

3 

1969 

019 

529 

3 

1969 

037 

610 

5 

1969 

022  ... 

3 

1969 
1969 

115  ... 

2 

032 

715 

3 

1969 

058 

485 

8 

1969 

103  ... 

3 

1969 

010 

665 

6 

1969 

007 

588 

9 

1969 

103 

522 

8 

1969 

035  ... 

3 

1969 

037 

58S 

3 

1969 
1969 

115  .. 

4 

048  ... 

4 

1969 

069  ... 

3 

1969 

002 

653 

1 

1969 

032 

495 

3 

1969 

932  ... 

3 

1969 

095  ... 

7 

1969 

071 

554 

6 

1969 

067 

624 

5 

1969 

108  ... 

3 

1969 

054 

550 

6 

1969 

047  ... 

3 

1969 

029 

553 

3 

1969 

089  ... 

5 

1969 

064  ... 

3 

1969 

054 

693 

5 

1969 

006 

656 

5 

1969 

084 

576 

3 

1969 

079 

549 

4 

1969 
1969 

Oil  ... 

3 

091 

560 

6 

1969 

033  ... 

7 

1969 

035 

560 

5 

1969 

123 

556 

5 

1969 

104 

636 

8 

1969 

111 

498 

8 

1969 

001 

494 

3 

1969 

007 

687 

3 

1969 

036 

683 

5 

1969 
1969 

091  ... 

4 

094  ... 

7 

1969 

063  ... 

3 

1969 

070  ... 

5 

1969 

077  ... 

3 

1969 

086 

501 

3 

1969 

on 

606 

3 

1969 

116  ... 

5 

1969 

020 

667 

7 

1969 

104 

642 

5 

1969 

095  ... 

8 

1969 

079 

527 

3 

1969 

037 

560 

4 

1969 

037 

558 

8 

1969 

104 

660 

3 

1969 

074 

630 

5 

1969 

094 

545 

8 

1969 

026 

520 
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MASTER  LIST  OF  AHORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.     Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors    graduated  Law  school 


LSAT 


5400 October  1968 New  York GS-11 

5410 do do GS-11 

5430 November  1968 do GS-11 

5513 February  1969 Maryland GS-11 

5514 October  1958 Mictiigan GS-9 

5730 do Virginia -.  GS-11 

5768 do.... _.  Arl<ansas GS  9 

5787 January  1969 New  York GS-11 

5788 November  1968 Illinois ..GS-11 

5820 October  1963 Kentucky GS-11 

5930.. April  1969 Texas GS-11 

6145 October  1968 New  York GS-11 

6155 do Idaho GS-11 

6170.... do Indiana GS-9 

6172 do Ohio GS-11 

6173 November  1968 Massachusetts. GS-11 

6335 October  1968 Missouri  GS-11 

6352 January Utah GS-9 

6363 do Pennslyvania GS-9 

6625 October  1968 Oklahoma GS-9 

6631 do New  York GS-9 

6935 January  1969 New  Jersey GS-11 

6940 November  1958 Massachusetts GS-11 

7087 October  1958 Indiana GS-9 

7038 December  1968 California. GS~9 

7091 January  1969 Virginia GS-11 

7100 October  1968... Texas GS-11 

7322 do Pennsylvania. GS-11 

7324 ...do.... Texas GS-11 

7325.... do Illinois GS-11 

7326 November  1968 New  York GS-11 

7331 October  1968 do GS-11 

7332 November  1968 New  Jersey GS-11 

7333 do Illinois... GS-11 

7350 October  1958 Maryland GS-11 

7481 September  1968 New  York GS-11 

7490 January  1959 do GS-11 

7573 October  1968 do GS-11 

7577 November  1968 New  Jersey GS-11 

7637 October  1958 ..  New  York GS-9 

7712 November  1968 Virginia GS-11 

7720 do ..  Iowa GS-11 

7720 October  1968 ..  Wisconsin GS-11 

7722 November  1968 Connecticut GS-11 

7723 April  1969 ..  Maryland GS-11 

7724 December  1968 New  York GS-11 

7830 October  1968 do GS-11 

7835 March  1959 ..  Florida GS-11 

7995 November  1958.....  Kansas GS-11 

7998 do ..  Maine GS-11 

8095 do New  York GS-9 

8235 do.... Illinois GS-9 

8320 October  1968 Virginia GS-11 

8322 March  1959 New  York GS-9 

8336 Octover  1968 New  Jersey GS-11 

8345 November  1968.....  New  York GS-11 

8510 October  1968 Connecticut GS-11 

8550 ...do New  York GS-11 

8555 ..do. ...do GS-11 

8500 do.  do GS-11 

8637 January  1959 ..     ...do.... GS-11 

8555 October  1968. Tennessee GS  9 

8656 November  1958 Mississippi GS-11 

8658 October  1968 New  York GS-11 

8675 do Montana GS-II 

8683. November  1968 New  Mexico.. GS-II 

8685 March  1959 Ohio GS-11 

8800 October  196? New  York.. GS-11 

8820 February  1959 District  of  Columbia.   GS-11 

9107 October  1968 New  York GS-II 

9220 September  1968 Utah GS-9 

9225 November  1958 Illinois.... GS-U 

9227... February  1969 Pennsylvania... GS-II 

9246 October  1968 Illinois GS-U 

9264 do West  Virginia... GS-II 

9265 February  1969 Ohio GS-U 

9268 ...  October  1958 Arkansas... GS-9 

9269.. November  1968 GS-U 

9560 October  1968... Indiana... GS-9 

9572 ..do Tennessee GS-U 

9574 October  1968 Alabama.. GS-II 

9574 do New  York. GS-II 

9576 November  1968 Massachusetts GS-11 


3 

1969 

3 

1969 

3 

1959 

5 

1959 

6 

I9S9 

1 

19S9 

5 

1959 

5 

1959 

4 

1969 

1 

1959 

8 

1969 

4 

1959 

1 

1969 

8 

1959 

5 

1969 

3 

1969 

3 

1959 

5 

1969 

6 

1959 

8 

1969 

8 

1969 

7 

1959 

3 

1959 

8 

I9S9 

9 

1959 

7 

1959 

6 

1969 

1 

1969 

3 

1969 

5 

1959 

3 

1969 

5 

1969 

5 

1969 

3 

1959 

3 

1969 

3 

1969 

3 

1959 

3 

1969 

5 

1969 

6 

1969 

2 

1969 

3 

1969 

3 

1959 

3 

1969 

5 

1959 

9 

1969 

3 

1959 

3 

1969 

2 

1959 

5 

1969 

8 

1969 

6 

1959 

4 

1969 

6 

1959 

3 

1969 

3 

1959 

5 

1969 

2 

1969 

9 

1959 

3 

1969 

3 

1959 

5 

1969 

1 

1969 

3 

1969 

1 

1959 

3 

1969 

4 

1959 

4 

1959 

3 

1969 

3 

1969 

5 

1959 

3 

1969 

2 

1969 

7 

1959 

3 

1959 

I 

1959 

9 

1959 

5 

1969 

8 

1969 

1 

1959 

3 

1959 

3 

1969 

1 

1969 

070  577 

065 

112  

054  624 

110  

037  604 

004  588 

037  512 

026  

047  636 

095  550 

008  

100 

043  

071  549 
035  620 
108  589 

100 

032  

072  583 
Q02  524 

038  553 

091  

043  599 

Oil  

002  511 

004  547 

093  618 
088  527 
042 

035  589 
065 

036  660 
050  588 

002 

079  547 

008  553 

079  529 

035  565 

035  640 

037  560 
057  571 

053  

021  500 

054  565 
037  .... 

035  629 
024  422 
037  571 

007  

055 

026 

037  

008 

078 

065  500 

057  600 

079  616 

074 .- 

078  570 
096 

094  595 
059  600 

079 

062  600 

064 

017  421 

079  635 

036  

079  612 

100 

030  520 

032 

026  500 

111  544 
017  652 
004  549 

091   

143  529 

094  599 

001  576 

092  649 
007  649 


645 


MASTER  LIST  OF  AHORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.    Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors  graduated  Law  school 


LSAT 


9577  February  1969 Pennsylvania GS-11 

9577  January  1969 Tennessee GS-11 

9581  October  1968 Arkansas.. GS-9 

9584  September  1968 Michigan GS-11 

9586  October  1968 Iowa GS  9 

9537  November  1968 Illinois GS-11 

9590    October  1968 Indiana GS-11 

9700  .do.   Iowa GS-11 

9855  .do.  Illinois GS-11 

9856  November  1968 Kentucky GS-11 

9857  -do.   Oregon GS-11 

9865  ..  October  1968 California GS-11 

10115  do  Maryland GS-11 

10146  -  January  1969 Florida GS-11 

10147  October  1968 Ohio. GS-9 

10150 do California GS-11 

10151  .do Massachusetts GS-11 

10151  do Wisconsin GS-11 

10152  do Maryland GS-9 

10239  November  1968 Connecticut GS-9 

10350  October  1968 Wisconsin GS-11 

10160 ...do New  York GS-11 

10530  .       .  do Arkansas GS-9 

10550    do California GS-11 

10551 do do GS-11 

10570 March  1969 ..  Maryland GS-9 

10665 November  1968 Michigan GS-11 

10667 do Arizona GS-11 

10668 February  1969 Maryland GS-11 

10670    .     October  1968 New  York GS-11 

10575 November  1968 Kansas GS-11 

10730    April  1969 Maryland GS-9 

10802    March  1969 do GS-11 

10805    January  1969 New  York GS-11 

10822 October  1958 Indiana GS-11 

10830    March  1969 South  Carolina GS-9 

11030    January  1969 Pennsylvania. GS-11 

11125    November  1968 Wisconsin GS-9 

11168      do Alabama GS-11 

11176 October  1968 Kansas GS-11 

11183 do ---.  GS-9 

11185     do New  York GS-11 

11190    do Illinois GS-11 

11260    do New  York GS-11 

11265  ..       -do    South  Dakota GS-11 

11302       do Arkansas GS-9 

11318 do Illinois GS-11 

11320         October  1968 Wisconsin GS-11 

11321  .   November  1968 Tennessee... GS-11 

11324 October  1968 Wisconsin GS-U 

11325         do..   New  York GS-11 

11326  do California... GS-11 

11359 November  1968 Virginia GS-9 

11406 April  1969 West  Virginia GS-9 

11410       ..     ..  October  1968 New  York GS-U 

11417 November  1968 Pennsylvania GS-11 

11420 October  1968 Missouri GS-U 

11470    November  1968 Arizona GS-9 

11585    October  1968 California GS-U 

11615       do Maryland GS-U 

11661  do New  Jersey GS-U 

11666 December  1968 New  York GS-U 

11813 October  1968 do GS-9 

11814 November  1968 Maryland GS-U 

11815 October  1968 Missouri GS-U 

11817 March  1969 Massachusetts GS-9 

11820 October  1968 New  York GS-U 

11879 ...do Iowa.. GS-U 

11890 do Ohio GS-U 

12023 do Massachusetts GS-U 

12035 do GS-U 

12036 do Ohio GS-U 

12038 April  1969 New  York GS-9 

12042 November  1968 Connecticut GS-U 

12055 do New  York GS-U 

12191        do Massachusetts GS-U 

12193 do lllinios GS-U 

12197.      January  1969 Massachusetts GS-9 

12385.  October  1968 Virginia GS-U 

12437       do New  York GS-U 

12505. April  1969 Missouri GS-9 

12525. January  1969 South  Dakota GS-9 

12573... October  1968 New  York GS-U 


8 

1969 

075 

494 

4 

1969 

094  ... 

8 

1969 

004  ... 

3 

1969 

037  ... 

8 

1969 

044  ... 

3 

1969 

050 

544 

1 

1959 

043 

640 

3 

1959 

030  ... 

5 

1959 

042 

606 

3 

1959 

049  ... 

4 

1969 

073 

630 

5 

1969 

016 

701 

7 

1969 

002 

623 

3 

1969 

034 

511 

8 

1969 

071 

618 

3 

1969 

Oil 

511 

5 

1959 

091  ... 

3 

1969 

115 

701 

6 

1969 

080 

660 

8 

1969 

007  ... 

5 

1959 

U5 

583 

7 

1959 

079 

659 

8 

1959 

004 

559 

3 

1969 

010 

626 

5 

1959 

087 

653 

4 

1959 

040  ... 

7 

1969 

068  ... 

9 

1959 

003  ... 

3 

1969 

104 

724 

3 

1969 

079 

595 

7 

1969 

104 

594 

7 

1959 

054 

632 

5 

1969 

054  ... 

5 

1969 

008  .. 

3 

1969 

043 

683 

8 

1969 

085 

520 

7 

1969 

032 

495 

9 

1969 

115  ... 

.3 

1969 

104 

630 

3 

1969 

089 

701 

5 

1959 

095 

604 

7 

1969 

065 

653 

5 

1969 

016 

665 

3 

1969 

079 

505 

5 

1969 

086 

425 

9 

1959 

004  ... 

1 

1969 

069 

588 

5 

1969 

043  ... 

3 

1969 

129 

450 

3 

1959 
1969 

115  . 

3 

068 

535 

7 

1969 

057 

584 

8 

1969 

1959   .. 
1959 

104  ... 

fi 

594 

7 

007  ... 

3 

1959 

074 

731 

5 

1969 

016 

701 

6 

1969 

003  ... 

7 

1959 

016 

667 

1 

1959 

040 

380 

3 

1969 

095 

571 

4 

1969 

008 

570 

6 

1969 

094  ... 

4 

1969 

010  ... 

5 

1959 

108 

500 

6 

1969 

091  ... 

5 

1969 

008 

624 

3 

1969 

044 

638 

7 

1969 

017 

520 

4 

1969 

091  ... 

3 

1969 

070 

618 

2 

1969 

071 

588 

6 

1969 

099 

529 

3 

1968 

021 

598 

5 

1969 

020 

554 

3 

1959 

091 

468 

5 

1969 

023  ... 

6 

1959 

091  ... 

5 

1969 

036 

649 

4 

1969 

008 

549 

3 

1959 

037  ... 

6 

1969 

086  ... 

1 

1959 

008 

600 

646 


MASTER  LIST  OF  ATTORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continiied 


Application  No.     Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors    graduated   Law  school 


LSAT 


12574 November  1968 Maryland..,. GS-11 

12585 do Connecticut GS-11 

12590 October  1968 New  Jersey GS-11 

12801 do Tennessee... GS-11 

12804.. December  1968 Iowa.. GS-11 

12805 November  1968 Massachusetts  GS-11 

12880. October  1968 California GS-11 

12911 November  1968 Iowa GS-9 

12912 do New  Jersey.... GS-11 

12949... April  1969 Michigan GS-9 

12958 November  1968 Florida.... GS-11 

12960 do Louisiana GS-11 

12965 January  1969 New  York...     ...      GS-9 

12970 March  1969.... Iowa.       GS-11 

12985.. October  1968 Illinois  GS-11 

13000 do Mississippi GS-11 

13015 November  1968 Maryland GS-11 

13050.. October  1968 Massachusetts...        GS-11 

13320 November  1969 Pennsylvania GS-11 

13355 ..do Kentucky GS-11 

13357 October  1969. Michigan GS-9 

13375. do Nebraska GS-11 

13380 November  1968 Indiana. GS-11 

13445 do Missouri GS-11 

13449 ..do New  York GS-11 

13455.... February  1969 Ohio.... .., GS-11 

13665 October  1969 New  York GS-11 

13666... November  1968 do.... GS-11 

13668 October  1968 do GS-11 

13675... do Illinois.-.. .,  GS-11 

13900.. December  1968 New  York GS-11 

13924 November  1968 Connecticut. GS-11 

13930 October  1968 Virginia         GS-11 

13932 November  1968 Georgia GS-9 

14088... October  1968 Indiana GS-11 

14090... do New  Hampshire GS-11 

14091 November  1968 Virginia GS-11 

14095 October  1968 Michigan GS-9 

14097 do California GS-11 

14121 February  1969 Louisiana GS-11 

14137. October  1968 California GS-11 

14145 do Massachusetts GS-11 

14674 do New  York. GS-9 

14678 ...do Massachusetts GS-11 

14679.. do New  Jersey GS-11 

14740... .do Massachusetts 6S-9 

14755 December  1968 Illinois GS-9 

14757.... November  1968 New  Jersey GS-11 

14759 October  1968 Wisconsin GS-11 

14977. December  1968 New  York GS-11 

14978 November  1968 Pennsylvania GS-11 

14979 March  1969 Ohio GS-9 

15010.. October  1958 do.. GS-11 

15300 do ..  Texas GS-11 

15402.. April  1969... Virginia GS-9 

15406 March  1969 Maryland GS-9 

15410 October  1968 Illinois.. GS-11 

15418.... do New  York.. GS-9 

15420.. do Virginia.. GS-9 

15512 November  1968 Utah GS-9 

15515.. October  1968 Oklahoma... GS-11 

15641 do New  York GS-11 

15642 .do Illinois.. GS-11 

15667. November  1968. Connecticut GS-11 

15706 March  1969 Ohio GS-11 

15707.. November  1968 Connecticut GS-9 

15813. do Nebraska... GS-11 

15823 do.. Massachusetts GS-H 

15840. October  1968... New  Jersey GS-11 

15842 November  1968 Ohio 6S-11 

15843 October  1968 Texas GS-11 

15845 do Ohio GS-11 

15890 April  1969 New  Jersey GS-11 

16150 October  1968 New  York GS-9 

16155 April  1969 New  Mexico GS-11 

16170 October  1968 New  York GS-11 

16198 do Oregon GS-11 

16230 November  1968 Alabama GS-11 

16596 October  1968 Ohio GS-9 

16602 do do GS-11 

16612 November  1968 Arizona GS-11 

I66I4 do Pennsylvania GS-11 

16615 March  1969 California GS-11 


3 

1969 

037 

612 

3 

1969 

037   . 

3 

1969 

103 

600 

7 

1969 

102  ... 

4 

1969 

030 

647 

2 

1969 

091  ... 

4 

1969 

Oil  __. 

6 

1969 

030  ... 

3 

1969 

047  ... 

6 

1969 

051 

586 

7 

1969 

047  ... 

7 

1969 

097  ... 

6 

1969 

129 

513 

3 

1969 

044 

660 

3 

1969 

042 

653 

1 

1969 

059  .. 

3 

1969 

037 

530 

7 

1969 

006 

619 

3 

1969 

126 

463 

1 

1969 

047 

445 

6 

1969 

115 

576 

3 

1969 

063  ... 

3 

1969 

049 

541 

3 

1969 

060  ... 

5 

1969 

008  ... 

4 

1969 

032 

603 

7 

1969 

065 

610 

1 

1969 

079 

576 

1 

1969 

079 

593 

1 

1969 

050 

509 

3 

1969 

079 

541 

3 

1969 

037 

636 

7 

1969 

104 

660 

8 

1969 

033 

429 

5 

1969 

043  ... 

7 

1969 

070 

517 

5 

1969 

002  ... 

fi 

1969 
1969 

110 

5 

0o9  ... 

4 

1969 

048  ... 

5 

1969 

010 

701 

3 

1969 

007  ... 

6 

1969 

079 

506 

3 

1969 

007  ... 

3 

1969 

078 

550 

6 

1969 

006 

672 

9 

1969 

050  ... 

5 

1969 

103 

593 

3 

1969 

115 

621 

3 

1969 

065  ... 

7 

1969 

029  ... 

1969 

112 

652 

3 

1969 

071 

726 

3 

1969 

095 

476 

6 

1969 

037  ... 

6 

1969 

054 

604 

1 

1969 

026  ... 

6 

1969 

102 

638 

8 

1969 

094  ... 

8 

1969 

100 

493 

5 

1969 

072 

530 

3 

1969 

065 

493 

7 

1969 

070 

491 

7 

1969 

104 

570 

4 

1969 

126 

560 

6 

1969 

002 

455 

3 

1969 

023 

523 

4 

1969 

007  ... 

4 

1969 

078 

659 

3 

1969 

031 

638 

3 

1969 

095 

522 

5 

1969 

071 

606 

3 

1969 

084  ... 

8 

1969 

079  — 

9 

1969 

064  ... 

3 

1969 

036 

714 

1 

1969 

073 

594 

3 

1969 

024 

500 

8 

1969 

071 

616 

7 

1969 

071  ... 

7 

1969 

097 

554 

9 

1969 

074 

624 

5 

1969 

083 

475 

647 


MASTER  LIST  OF  ATTORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.    Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors     graduated  Law  school 


LSAT 


16699       November  1968 Tennesse GS-11 

16780 October  1968 Utah GS-11 

16870       do New  Jersey GS-11 

16875       March  1969 Tennessee GS-11 

16915 April  1969 Missouri GS-9 

16920       October  1968 New  York GS-11 

16935     do North  Carolinia GS-9 

17045 November  1958 Illinois GS-9 

17050 April  1969 Tennessee GS-11 

17073       November  1968 Massachusetts GS-9 

17271 January  1969 Florida GS-11 

17274 October  1968 Connecticut GS-11 

17295       -. do Oklahoma GS-11 

17300 November  1968 Ohio GS-11 

17387 .do New  York GS-11 

17414... January  1969 Pennsylvania GS-U 

17420.... November  1968 Illinois GS-U 

17435 October  1968 District  of  Columbia. 


17437 do. 


GS-9 

New  York GS-U 

17440 .do.  Massachusetts GS-U 

17505.. November  1968 New  York GS-9 

17617 December  1968 Missouri GS-U 

17625 October  1968 New  York... GS-U 

17632 November  1968 do GS-U 

17637    .  do  Tennessee GS-9 

17638 October  1968.. Texas GS-U 

17640...     ...  do..  Oklahoma GS-U 

17642 November  1968 Wisconsin GS-U 

17650 October  1968.. New  Jersey.. GS-U 

17655-. November  1958 Pennsylvania GS-U 

17660 October  1968 Alabama GS-U 

17851 .do...  ..  New  Jersey GS-U 

17859 do Illinois  GS-U 

17870 December  1968 Pennsylvania GS-U 

17905 October  1968 California GS-9 

17911 November  1968...    .  Illinois GS-U 

17924 October  1968...  New  York GS-9 

17935 April  1969..  New  Jersey GS-U 

17970 October  1968 Wisconsin GS-U 

18080 do GS-U 

18085 do Indiana GS-U 

18092 do Pennsylvania GS-U 

18093... .     do.     Wisconsin GS-U 

18096.. February  1969 Washington GS-U 

18100 March  1969 Arkansas GS-U 

18216 October  1968 New  York GS-U 

18231. November  1968 District  of  Columbia  .  GS-9 

18233... October  1968 Pennsylvania GS-U 

18237.. November  1968...  Arizona GS-U 

18275 October  1968 Massachusetts GS-U 

18318 November  1968...    .  Arizona GS-U 

18325 October  1968 Indiana GS-9 

18355 do NewYork GS-U 

18377 November  1968 Iowa GS-U 

18382.... November  1968...  Illinois GS-U 

18383 September  1968.  Massachusetts GS-U 

18444 April  1969  NewYork GS-9 

18453 October  1968 Rhode  Island GS-9 

18462 do New  Jersey GS-U 

18470 do.  .  Massachusetts GS-U 

18545 February  1969 NewYork. GS-U 

18630.... November  1968...  Alabama GS-9 

18565 April  1969  California. ....GS-U 

18700. December  1968 NewYork GS-U 

18845.... October  1968 Pennsylvania GS-U 

18860.. November  1968 Virginia GS-U 

18875 October  1968 Ohio GS-U 

18895 do NewYork GS-U 

18938 do Missouri GS-U 

18939 do Kentucky GS-9 

18945 January  1969 _.  Michigan GS-U 

19058 July  1968 Virginia GS 

19059 November  1968 New  Hampshire GS-U 

19060 October  1968 Kentucky GS-9 

19065 November  1968 NewYork GS-U 

19155 do North  Carolina GS-U 

19310 October  1968 Massachusetts GS-U 

19395 April  1969 Georgia GS-U 

19430 October  1968 NewYork GS-U 

19433 November  1968 Kansas GS-9 

19434 April  1969 Missouri GS-U 

19485 March  1969 Nebraska GS-U 


5 

1969 

5 

1969 

9 

1959 

5 

1969 

8 

1969 

7 

1969 

6 

1969 

6 

1959 

5 

1969 

8 

1969 

3 

1969 

1 

1959 

7 

1969 

5 

1969 

3 

1969 

1 

1969 

4 

1969 

7 

1969 

7 

1969 

5 

1969 

8 

1969 

4 

1969 

5 

1969 

4 

1969 

9 

1969 

3 

1969 

5 

1969 

4 

1969 

5 

1959 

5 

1969 

3 

1969 

3 

1969 

7 

1969 

9 

1969 

8 

1969 

4 

1969 

8 

1969 

3 

1959 

7 

1959 

3 

1969 

3 

1959 

3 

1969 

5 

1969 

3 

1969 

4 

1969 

5 

1969 

6 

1959 

4 

1969 

3 

1969 

4 

1969 

1 

1959 

6 

1969 

1 

1969 

5 

1969 

5 

1969 

3 

1959 

7 

1959 

8 

1959 

4 

1969 

3 

1959 

2 

1969 

8 

1969 

4 

1969 

1 

1969 

3 

1969 

5 

1969 

3 

1969 

1 

1969 

3 

1969 

8 

1969 

3 

1959 

1959 

7 

1969 

8 

1959 

7 

1969 

4 

1969 

7 

1969 

5 

1969 

3 

1959 

8 

1959 

3 

1969 

5 

1969 

129  685 

100 

078 

129  553 

060  647 

079  535 

094  500 

069  652 

102  570 

091  

034  582 
079  530 
072  570 
031  675 

036  600 

029  514 
115  643 
043  540 
007  653 
091  

037  582 
040 

094   . 

065  

129  532 

095  533 

098  

115  

105  

074  689 

001  576 

005  569 
089  671 
020  700 
Oil  593 

026 

079  529 

078  600 

115  595 

002 

043  538 

002  

115  683 

042  571 
004  518 

079 

036   

002  511 

003  566 
091  409 
003 

043  

091  458 

030  497 
069  

006  624 
065  

107  594 

078  

091  

035  

001  549 

Oil  

009  524 

428 

104  

071  616 

079  516 

108  650 
047  535 
028  539 

036  588 
074  633 
102  550 

035  571 

031  718 
102  582 
033  591 

065  

045  577 

060  571 

063 


648 


MASTER  LIST  OF  AHORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.     Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors     graduated  Law  school 


LSAT 


19527 February  1969 Louisiana GS-9 

19528  November  1968 Massachusetts GS-11 

19660  October  1968 Tennessee GS-11 

19663  November  1968 Pennsylvania GS-11 

19665  October  1968' Indiana GS-9 

19810       November  1968 Virginia GS-11 

19838  October  1968 Wisconsin GS-11 

19842  do    Ohio GS-11 

19846    March  1969 Illinois GS-9 

19892  October  1968 Nevi/ York GS-11 

19894  _        do      California GS-11 

19895       November  1968 Nev/ York GS-H 

19896       October  1968 Indiania GS-9 

19905    November  1968 Nev^  York. GS-11 

19915    .     October  1968 Connecticut GS~11 

19936 March  1969 New  Jersey GS-11 

19940  October  1968 New  Mexico GS-11 

19947         -do New  York GS-11 

20272    - -.do Pennsylvania GS-9 

20280         .  .      November  1968 Massachusetts GS-11 

20305         -  do... Louisiana GS-11 

20421        ..do Washington GS-11 

20425       -.  -.do Pennsylvania GS-11 

20515 October  1968 New  York GS-11 

20655      September  1968 Nebraska GS-11 

20670-     October  1969 California GS-9 

20727    .  do Wisconsin GS-11 

20730  .       Texas GS-9 


20740 November  1968 ArizonB- 

20833 Mareh  1969 Pennsylvania. 


GS-9 

GS-11 
linois GS-11 


.do. 


GS- 


20840 November  1968- 

20850 October  1968. 

21008  do New  York GS-11 

21020 do do GS-11 

21055 do do GS-11 

21057 November  1968 Kentucky GS-11 

21060 October  1968 Illinois GS-11 

21280  .  do Pennsylvania GS-9 

21282  do Massachusetts GS-11 

21288    .     December  1968 Ohio 6S-11 

21295 November  1968 New  York GS-11 

21299      do do GS-11 

21320 October  1968 Missouri GS-11 

21495 February  1969 do GS-9 

21520 November  1968 Wisconsin GS-9 

21558       October  1968 Missouri GS-11 

21562    January  1969 New  York GS-9 

21563 October  1968 do GS-11 

.do GS-11 


21577. 


.do. 


GS-9 


21581.-. do 

21583 November  1968 New  York GS-11 

21696 do. --  Virginia GS-11 

21697         October  1968 New  York GS-11 

21742    November  1968 do GS-11 

21775         .       .  do     Arizona GS-11 

21780 January  1969 Pennsylvania GS-9 

21882... December  1968 Texas GS-11 

21887  .   .   -  October  1968 ..   Massachusetts GS-11 

21945    .     September  1968 Texas GS-11 

21992 October  1968 Oklahoma GS-11 

21999 November  1968 Ohio GS-11 

22045    ...  do  Kentucky GS-11 

22329 do -  Connecticut GS-11 

22360    March  1969 Massachusetts GS-11 

22380 -_..  November  1968 Virginia GS  9 

22445 October  1968 New  York GS-11 

22543 December  1968 Texas GS-11 

22547 November  1968 Arizona... GS  9 

22562 do do GS~11 

22565  .  .  .  December  1968 New  York GS-11 

22570 October  1968 do GS-11 

22650 -  do Illinois. GS-11 

22663 November  1968 Pennsylvania. GS-9 

22667 do New  York GS-11 

22770         do Pennsylvania GS-11 

22775      '  do        California GS-9 

22885 October  1968 Texas GS-11 

22894  -do        NewYork... GS-9 

22896      November  1968 do. GS-11 

22897 October  1968 Arkansas.. GS-9 

22898  do Louisiana GS-11 

22900  do California GS  11 

22901  .  do Delaware GS-11 
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1969 

7 

1969 

1 

1969 

5 

1969 

6 

1969 

5 

1969 

1 

1969 

5 

1969 
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1969 

5 

1969 
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1969 

1 

1969 

8 

1969 

3 

1969 

4 

1969 

5 

1969 

1 

1969 

1 

1969 

3 

1969 

4 

1969 

5 

1969 

8 

1969 

3 

1969 

4 

1969 

7 

1969 

8 

1969 

5 
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1969 

8 
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1969 

6 

1969 

3 

1969 

5 

1969 

5 

1969 
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1969 

7 

1969 

3 

1969 

5 

1969 

3 

1969 

8 

1969 

1 

1969 

1 

1969 

4 

1969 

3 

1969 

3 

1969 

3 

1969 

7 

1969 

5 

1969 

fi 

1969 

1 

1969 

3 

1969 

6 

1969 

5 

1969 

5 

1989 

3 

1969 

5 

1969 

8 

1969 

7 

1969 

3 

1969 

8 

1969 

3 

1969 

8 

1969 

5 

1969 

5 

1969 

5 

1969 

5 

1969 

3 

1969 

048  529 

007  580 

129 

074  638 
043  612 
104  546 
115 

071  588 

042  636 

006 

010 

091  594 

043 

074 

091  494 

065  

064  616 

008  671 

103  

091  517 

048  

109  618 

074  

079  563 

063  

Oil  570 

115  

188  506 

003  

060  529 

014  

069  630 

091  458 

022  630 

008  630 

049  532 
016  787 

032  560 
006  550 

112  

008 

035  500 
054  559 

106  

115  596 
108  571 
079  

036  606 

008  

043  543 

035  660 

036  698 
008 

035  575 
057      730 

036  594 

127  

006  636 
081      422 

072  549 
112  671 
049      570 

104  600 
039  731 
104      632 

002  582 
127      476 

003  

003  

009  571 
008  

037  

103  559 
079  553 
074  645 
087  662 
095  643 
079      523 

033  559 

004  

048 

010  654 
036      632 
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MASTER  LIST  OF  AHORNEY  APPLICANTS  AS  OF  JUNE  16,    1969— Continued 


Application  No.    Date  of  application       Home  State 


Minimum 
grade 


Year 
Honors     graduated  Law  school 


LSAT 


22903 November  1968 California GS-11 

22905 February  1969 Florida  _ .-..  GS-11 

22906 March  1969.- Missouri. __.  GS-11 

22910 October  1968 Iowa GS-11 

22920 do Louisiana GS-11 

22976 do Indiana GS-11 

22980. do Kansas GS-9 

23250 November  1968 Pennsylvania. GS-11 

23253 do Virginia GS-11 

23263 do Illinois GS-11 

23298 do Virginia GS-9 

23300 October  1968 New  York GS-11 

23385 do.. Massachusetts GS-9 

23400 do Illinois GS-11 

23416 ...do do GS-11 

23419 November  1968 New  York GS-11 

23575 do.       do GS-11 

23600 October  1968 Indiana GS-11 

23665 do.. Ohio GS-11 

23763.... do Tennessee...- GS-9 

23780.. ...do Oklahoma. GS-9 

23870 November  1968 New  Jersey GS-11 

23897 March  1969 Ohio GS-11 

23900 November  1968 Kentucky GS-11 

23940 October  1968 Illinois GS-11 

24112 December  1968 Georgia... GS-11 

24115.... October  1968 Texas GS-11 

24337 January  1969 Pennsylvania GS-9 

24342 February  1969 Florida GS-9 

24342 October  1968 Michigan GS-11 

24533 do.... New  Jersey GS-11 

24536 ...do Kansas... GS-11 

24540 do Ohio GS-11 

24588 _.do New  Jersey.. GS-11 

24589 do Missouri GS-11 

24595 .do_... - do GS-11 

24630    November  1968 do GS-11 

24638 October  1968 New  York. GS-11 

24648      do        South  Carolina GS-11 

24697 November  1968 Kansas.... GS-11 

24705 October  1968 Mississippi GS-11 

24707    December  1968 South  Dakota GS-11 

24710      .     October  1968...     ...Missouri GS-9 

24732         ..  do  NewYork... __  GS-9 

24734 August  1968 _.  Minnesota GS-11 

24755    November  1968 District  of  Columbia..  GS-11 

24837      September  1968 Massachusetts GS-11 

24840      February  1969 California GS-11 

24859 October  1968 New  Jersey GS-11 

24872.    March  1969 Ohio GS-9 

24875 November  1969 Illinois GS-11 

24930      October  1968 Louisiana . GS-11 

24933    ..  do  WestVirginia GS-11 

24934 November  1968 Virginia GS-9 

25055      .     ....  do  Nebraska GS-11 

25060 do California GS-11 

25105 December  1958 Arizona GS-11 

25107 do Virginia GS-9 

25109      October  1968 New  Jersey GS-11 

25110  .      do Oklahoma GS-11 

25121 do Massachusetts GS-9 

25129 do Texas GS-11 

25160 do Oklahoma GS-9 

25162 December  1968 Mississippi. .__  GS-9 

25335 November  1968 Rhode  Island GS-9 

25339 October  1963 Iowa GS-11 

25341 do Ohio GS-9 

25430 do Wisconsin GS-11 

25575... April  1969 California GS-11 

25700 October  1958 Maryland GS-9 

25727 December  1958 Kansas GS-11 

25736 October  1958 California GS-11 

25742 January  1969 NewYork GS-11 

25900 November  1968 Rhode  Island GS-11 

25905 October  1968.    Massachusetts GS-11 

25940.. ._ April  1969 Florida... GS-11 

Total  a pplicants 


4 
1 
5 
9 
4 
5 
8 
3 
7 
5 
6 
1 
8 
3 
7 
3 
4 
1 
3 
8 
8 
5 
5 
5 
3 
3 
3 
8 
4 
5 
3 
7 
7 
7 
3 
3 
5 
7 
3 
1 
3 
5 
5 
8 
3 
7 
3 
7 
7 
6 
4 
7 
7 
6 
1 
3 
5 
8 
9 
3 
8 
4 
6 
8 
6 
5 
8 
5 
3 
6 
3 
3 
9 
1 
5 
5 


1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1959 
1969 
1969 
1969 
1969 
1969 
1969 
196S 
1969 
1959 
1959 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 
1959 
1969 
1969 
1959 
1959 
1959 
1969 
1959 
1969 
1959 
1959 
1969 
1969 
1959 
1959 
1959 
1969 
1969 
1969 
1959 
1959 
1959 
1959 
1959 
1959 
1969 
1969 
1969 
1969 
1969 
1969 
1969 


Oil 
090 
050 

044 
048 
070 
045 
074 
104 
030 
104 
008 
006 
015 
015 
078 
091 
043 
071 
094 
072 
056 
126 
047 
080 
033 
095 
112 
090 
044 
078 
045 
071 
078 
080 
102 
069 
065 
085 
106 
059 
086 
108 
079 
023 
057 
005 
082 
102 
129 
050 
048 
107 
037 
023 
087 
003 
077 
016 
072 
044 
095 
072 
059 
007 
044 
071 
115 
012 
095 
045 
Oil 
074 
091 
006 
034 


630 
515 


765 
526 
488 


675 
60u 
535 


522 

630 
630 
600 
523 


593 
538 
527 
378 


490 
525 
547 
514 
588 
535 
621 
632 


520 
560 
724 
541 
6^7 
571 


580 
541 


520 
505 
575 
600 
649 


547 


677 

641 
580 
541 
642 


420 
627 
580 
549 


523 
594 
565 


599 


500 
636 


650 

HONORS    CODE    FOR    1968    GRADUATES 

1.  Top  10  jieroent  plus  activities 

2.  Top  10  percent 

3.  Top  25  percent  plus  activities 

4.  Top  25  percent 

5  Top  50  percent  plus  activitties 

6.  Top  50  percent 

7.  Lower  50  percent  plus  activities 

8.  Lower  50  percent 

9.  Standing  not  indicated 
"Activities"  means : 

Academic  standing  in  the  upper  third  of  the  law  school  graduating  class ; 

Work  or  achievement  of  significance  as  a  member  of  the  staff  of  his  law 
school's  official  law  review  ; 

Special  high-level  honors  for  academic  excellence  in  law  school,  such  as  elec- 
tion to  the  Order  of  the  Coif ; 

Winning  a  moot  court  competition  or  serving  on  the  moot  court  team  which 
represents  the  law  school  in  competition  with  other  schools  ; 

Full-time  or  continuous  participation  in  a  legal  aid  program  (as  opposed  to 
one-time,  intermittent  or  casual  participation)  ; 

Significant  summer  law-office  clerk  experience ;  or 

Other  equivalent  evidence  of  clearly  superior  achievement. 
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HONORS    CODE   FOR    1968    GRADUATES 


1. 

2. 
3. 
4. 
5. 
6. 


Top  109o  plus  activities 

Top  10% 

Top  25%  plus  activities 

Top  25% 

Top  50%  plus  activities 
Top  50% 

7.  Lower  50%  plus  activities 

8.  Lower  50% 

9.  Standing  not  indicated 
"Activities"  means : 

Academic  standing  in  the  upper  third  of  the  law  school  graduating  class  ; 

Work  or  achievement  of  significance  as  a  member  of  the  staff  of  his  law 
school's  official  law  review  ; 

Special  high-level  honors  for  academic  excellence  in  law  school,  such  as  elec- 
tion to  the  Order  of  the  Coif ; 

Winning  a  moot  court  competition  or  serving  on  the  moot  court  team  which 
represents  the  law  school  in  competition  with  other  schools ; 

Full-time  or  continuous  participation  in  a  legal  aid  program  (as  opposed  to 
one-time,  intermittent  or  casual  participation)  ; 

Significant  summer  law-oflice  clerk  experience  ;  or 

Other  equivalent  evidence  of  clearly  superior  achievement. 


1968  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1968 


Application  No.        Home  State 


Honors    Law  school 


LSAT 


20 

47 

58 

130 

136 

140 

158 

160 

207 

209 

213 

262 

278 

294 

480 

547 

550 

595 

678 

680 

685 

815 

880 

1034 

1036 

1040 

1043 

1300 

1405 

1505 

1585 

1803 

1808 

1848 

2180 

2280 

2350 

2380 

2410 

2444 

2447 

2724 

2753 

2794 

2805 

3090 

3365 

3364 

3368 

3366 

3389 

3620 

3773 


New  York 

Tennessee 

Indiana 

New  York 

Pennsylvania. __ 

New  York 

Oregon 

Indiana 

Massachusetts  . 

New  York 

do 

North  Dakota... 
Wlassachusetts.- 

Texas 

Indiana 

New  York 

Virginia 

New  York 

Illinois 

Rhode  Island 

Texas 

Pennsylvania... 

....do 

New  York 

^.__do 

California 

New  York 

Connecticut 

Texas 

Missouri 

New  Jersey 

New  York 

Colorado 

New  York 

Wisconsin 

California 

Virginia 

North  Carolina. 

Missouri 

California 

New  York 

do 

do 

Ohio 

New  York 

lllinios 

Ohio 

California 

Massachusetts. 

New  York 

Nebraska 

New  York 

do 


5  New  York  University 599 

1  Tennessee 582 

5  Indiana 500 

3  William  and  Mary 645 

5  Duquesne... 

6  St.  John's 475 

7  Wllliamette ..  469 

5  Stetson 425 

3  Boston 645 

3  Fordham 604 

3  Brooklyn __  . 

5  North  Dakota 621 

5  Duke 601 

5  Texas 

1  Indiana 656 

5  Syracuse 593 

7  George  Washington 540 

5  Brooklyn 633 

7  Illinois 635 

7  Suffolk 668 

6  Texas 

5  Pittsburgh 610 

5  St.  John's 529 

5  George  Washington 541 

7  St.  John's 523 

3  California  Hastings 469 

7  St.John's 549 

7  Boston  Univeristy 501 

1  do 

5  Michigan 589 

5  Fordham 

5  St.John's 501 

5  Colorado 541 

3  Fordham 642 

7  Wisconsin 

5  Stanford 639 

7  Virginia 

5  North  Carolina 489 

5  Washington  University,  St.  Louis 586 

5  Baylor 525 

5  Brooklyn 

7  Albany 581 

1  Brooklyn 520 

1  OhioState 618 

7  St.John's 600 

5  Loyola,  Chicago 

5  OhioState 567 

7  California  University  Hastings 606 

Boston 

7  Cornell 581 

7  Nebraska 

7  New  York 599 

7  St  John's 
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1968  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1968~Continued 


Application  No.        Home  State 


Honors    Law  school 


LSAT 


3778 
3780 
4010 
4011 
4012 
4014 
4044  . 
4135 
4150 
4155 
4190 
4265 
4270 
4285 
4287 
4957 
5210 
5234 
5421 
5520 
5723 
5748 
5749 
5765 
5790 
5785 
5810 
5910 
5915 
6130 
6139 
6330 
6340 
6489 
6629 
6885 
6895 
7085 
7090 
7095 
7320 
7478 
7479 
7480 
7570 
7575 
7820 
7945. 
7960 
7999 
8070 
8223 
8225 
8245 
8317 
8340 
8503 
8635 
8640 
8636 
8647 
8651 
8654 
8660 
8670 
8985 
8980 
9105 
9205 
9243 
9244 
9245 
9267 
9266 
9268 
9500 
9525 
9568 
9583 
9610 
9850 
10153 
10433 


New  Mexico 

Maryland 

Washington 

lllinios 

Indiana 

Massachusetts 

_._  do 

Montana 

Texas 

Ohio 

New  York 

New  Jersey 

Missouri 

Kansas 

Tennessee 

California 

Tennessee 

Nebraska 

Ohio 

Illinois 

Michigan 

New  York 

Ohio 

West  Virginia 

Pennsylvania 

New  York 

Illinois 

Minnesota 

Ohio 

Nebraska 

New  York 

do 

do 

Wisconsin 

Illinois 

District  of  Columbia. 

Rhode  Island 

South  Carolina 

Ohio 

New  Jersey 

Ohio 

New  York 

Massachusetts 

New  York 

Oklahoma 

Maryland 

New  York 

do 

do 

do 


do 

Michigan 

New  York 

do 

do 

Pennsylvania. 

Illinois 

New  York 

Texas 

Vermont 

New  York 

do 

Tennessee 

New  York 

do 

do 

Connecticut... 

New  York 

Maryland 

Indiana 

Iowa 

Maryland 

California 

Georgia 

Illinois 

Georgia 

New  York... 

Illinois 

Michigan 

Connecticut-. 
New  York... 
Illinois 

do 


5    Utah 

3    Maryland  University 

7    Washington  University  Seattle 

...  lllinios 

...  Nebraska 

5  Boston  College 

7    Boston  College 

3    Montana  State 

6  Texas.  

5    Western  Reserve 

3    St.  John's 

7  Seton  Hall 

...  St.  Louis 

7     Kansas  City 

1    Tennessee 

5    Californi-a,  Los  Angeles 

7  Tennessee 

3     Nebraska 

5     Michigan 

8  Loyola  Chicago 

5    Michigan 

7    Ohio  State 

7 do 

7    West  Virginia 

7    Boston  University 

1    SL  John's 

5    Illinois 

7    Minnesota 

5    Ohio 

5    Nebraska 

3     Brooklyn 

7    St.  John's 

3    Cumberland 

7    Marquette 

3    De  Paul 

5     New  York 

Boston  

5    South  Carolina 

7    American  University 

7     Vanderbilt 

3    Western  Reserve 

5     New  York  University 

5    Pennsylvania 

7  New  York  University 

3    Tulsa 

5    American  University 

3    Brooklyn 

3    St.  John's 

3    Brooklyn 

Oklahoma 

8  Vanderbilt 

3     Michigan 

7    Virginia 

3    NewYork 

7  St.  John's 

3    Temple 

8  De  Paul 

5    Brooklyn 

S.  Texas 

SL  John's. 

Brooklyn... 

New  York... 

Vanderbilt 

Brooklyn 

do_ - 

New  York  University 

Connecticut 

Brooklyn 

Maryland 

Valpariso..- 

Iowa- - 

Georgetown 

California,  Los  Angeles 

Mercer 

Chicago  University.- -. 

Emory 

St  John's --. 

Washington  University,  St.  Louis. 

Wayne 

...  Suffolk- - 

5    Virginia 

5    Northwestern 

5    Notre  Dame 


612 

512 
600 
677 


619 
523 


495 
588 
520 
485 
536 


594 
522 
565 
585 


601 


452 
610 
565 
520 


520 
480 


645 


589 
560 
565 
595 


581 
"485 


512 
'500 


600 


630 
525 


647 
515 
515 


710 
623 


600 


616 
501 
582 
612 
667 


588 


633 
662 
525 


656 


1968  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1968-Continued 


Application  No.        Home  State 


Honors    Law  school 


LSAT 


10504 
10565 
10817 
10970 
11020 
11045 
11160 
11785 
11323 
11350 
11390 
11575 
11800 
11827 
11885 
11888 
12015 
12027 
12028 
12145 
12200 
12380 
12460 
12583 
12720 
12838 
12839 
12841 
12853 
12865 
12875 
12953 
12951 
12957 
12990 
13335 
13354 
13357 
13430 
13440 
13448 
13620 
13667 
13862 
13868 
13935 
14093 
14118 
14130 
14135 
11440 
14480 
14485 
14597 
14615 
14672 
14675 
14715 
15140 
15146 
15400 
15705 
15710 
15711 
15820 
15111 
16145 
16222 
16225 
16573 
16605 
16591 
16593 
16597 
16650 
16683 
17040 
17276 
17277 
17280 
17416 
17500 
17504 
17506 


New  York 

Illinois 

Virginia 

Colorado 

California 

North  Carolina.. 

Maryland 

New  York 

do... 

do 

Illinois 

Colorado 

New  York 

Ohio 

Pennsylvania... 

New  Jersey 

Virginia 

California 

Kansas 

Michigan 

Ohio 

New  York 

Virginia 

New  York 

North  Dakota... 

Pensylvania 

Illinois 

New  York 

Pennsylvania... 

Illinois 

Tennessee 

Indiana 

Virginia. . 

New  York 

California 

Indiana 

New  Jersey 

Maryland 

Massachusetts.. 

Ohio 

California 

Pennsylvania 

Connecticut 

Ohio 

Pennsylvania 

Illinois 

Massachusetts.. 

Ohio...   

California. 

New  York 

Maryland 

New  York 

Massachusetts.. 

New  York 

Florida.. 

Illinois  . 

North  Carolina.. 

Virginia... 

Michigan 

Virginia. 

Indiana. 

Conneticut .. 

Indiana 

New  York 

Massachusetts.. 

New  York 

....do 

North  Carolina.. 

New  York 

Massachusetts.. 

Colorado.- 

Virginia 

Ohio... 

New  Jersey 

New  York 

Maryland 

New  York 

do 

Maryland 

Ohio. 

New  York 

North  Carolina.. 

Texas... 

Tennessee 


St.  John's -- -  599 

Illinois - 466 

Georgetown 525 

Colorado 599 

California,  Hastings 587 

North  Carolina 

Maryland  University .-  500 

Harvard 610 

New  York 576 

George  Washington 586 

Illinois 

Harvard -  693 

Brooklyn 

Ohio  State -  500 

Boston  College 540 

Columbia 645 

George  Wash 868 

Stanford 626 

Kansas 616 

Wayne  State 

New  York  U 609 

St.  John's 593 

Virginia. 674 

Syracuse 

N.  Dakota 445 

Villanova. 587 

Loyola  Chic 

St.  John's 595 

American  U 535 

Loyola  Chic 559 

Bosto  n  U - 

Notre  Dame 575 

Virginia 744 

Brooklyn 

California,  Los  Angeles 

Indiana 582 

Denver 533 

Maryland  University 535 

Boston  College -- 

Northwestern --  651 

Western  Reserve 564 

Pittsburgh 604 

Pennsylvania 

American 696 

Duquesne 480 

Northwestern 

Suffolk 431 

Michigan 691 

California,  Berkeley 

Indiana 541 

Catholic. 517 

Brooklyn --  627 

Boston  College 

Fordham -- 

Florida 675 

Indiana - 388 

North  Carolina 552 

Virginia 

Michigan -- 

George  Washington 653 

Indiana. 570 

Con necticut -  - 

Notre  Dame 636 

Fordham... 541 

New  York  University 651 

Fordham... 

St.  John's --- --- 

Duke ----  594 

Brooklyn.. 547 

Washington  and  Lee 

Colorado - ---- 

Catholic... - 600 

Western  Reserve - 426 

Pennsylvania 671 

Harvard 713 

Vanderbilt 638 

Brooklyn. - 

do.... - 

Maryland - 564 

Marquette 525 

Boston  U.... 581 

Wake  Forest 

Southern  Methodist ---  639 

Tennessee 571 
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1968  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1968— Continued 


Application  No.        Home  State 


Honors    Law  school 


LSAT 


17620 

Kentucky 

5 

17653 
17850 

Oklahoma __ 

New  York              

5 

17853 

Indiana     

5 

17932 
18082 
18274 

Connecticut - 

New  York -. 

Ohio        

5 
4 
7 

18375 
18412 

New  York 

Virginia                            .  -  . 

5 
3 

18449 

Connecticut-  . 

18451 

California                     - 

5 

18455 
18547 
18518 
18550 
18553 

New  York 

do.. 

Florida 

Ma  ssachu  setts 

Pennsylvania  .   -     _. 

1 

5 
5 
5 
5 

18560 
18610 
18626 

New  York 

Massachusetts 

North  Dakota 

5 
5 
1 

18840 

New  York           

3 

18885 

Ohio          

5 

18886 
18890 

Nev/  York 

Illinois               ...  -  ...  -.- 

5 
5 

18898 

Pennsylvania            

1 

18910 

Maryland 

19300 
19387 

Tennessee 

Maine 

7 

20250 
19425 
19477 
19181 

Tennessee 

New  York 

do 

Ohio 

7 
1 
1 
5 

19478 
19500 
19529 

Michigan 

New  York 

Illinois                 

3 
5 
6 

19531 

New  York 

5 

19540 
19790 

New  Jersey 

Illinois 

7 
6 

19800 

South  Carolina 

5 

19820 

Illinois -- 

8 

19830 
19897 

Texas 

5 
3 

19900 
19935 
20170 
20210 
20213 
20275 
20285 

New  York. 

New  Jersey .-_ 

Washington 

Maryland 

New  York 

do.--., 

Pennsylvania .  . 

1 
1 
6 
7 
3 
7 
3 

20406 

West  Virginia  ..     ... 

7 

20423 
29427 

Arkansas.. 

lov/a  . 

1 
6 

20440 

New  York 

20508 

Virginia          .  .  . 

7 

29650 

New  York.   

5 

20725 

Illinois 

1 

21007 
21045 

Minnesota 

Ohio     .       -. 

5 
3 

21285 
21289 
21291 
21475 

Michigan 

Rhode  Island 

New  York 

Illinois .  . 

6 
3 
7 
3 

21500 
21555 
21560 
21575 
21695 

New  York 

do 

do 

Connecticut.- 

Ohio        . 

3 
3 
5 
1 
7 

21770 

North  Carolina       .      .  . 

5 

21795 
21989 
22000 
22009 
22011 

Massachusetts 

Maryland 

New  York 

do 

Pennsylvania 

5 
1 
7 
7 
6 

22023 

Tennesee 

3 

22150 
22350 

Georgia 

Pennsylvania 

1 
5 

22394 
22438 
22542 
22550 
22648 

Michigan 

New  Jersey 

New  York 

Nebraska 

Virginia          

5 
5 
7 
1 
5 

22649 
22652 

District  of  Columbia 

New  York 

5 

22867 

do 

22882 

do 

5 

Chicago 672 

Oklahoma ..- 

New  York 620 

Indiana 

New  York  University 

do 

Notre  Dame 530 

St.  John's 541 

George  Washington... 570 

Harvard. 687 

Stanford 596 

Columbia 714 

St.  John's.. 

Miami 500 

Boston  University 

Temple 518 

Harvard 639 

Suffolk 506 

North  Dakota 482 

St.  John's 616 

Western  Reserve _ 

St.  John's 581 

Loyola  Chicago 500 

Villanova •. 443 

Mt.  Vernon 

Tulane 574 

Harvard 616 

Tennessee 

Brooklyn 583 

Georgetown 639 

Ohio  Northern 

Wayne  State 

George  Washington __ 

Loyola  Chicago 

St.  John's 

Boston  University 580 

De  Paul 549 

South  Carolina 

Loyola,  Chicago 500 

Mich  iga  n 

Texas 882 

Villanova 582 

New  York  University 

Washington  Seattle 743 

Georgetow  n 583 

New  York 639 

Brooklyn 550 

Villanova-. 593 

Vanderbilt 519 

Arkansas 

Oklahoma  University 449 

New  York  University 600 

William  and  Mary 529 

Syracuse 506 

De  Paul - 600 

Minnesota.. 

Ohio 511 

Michigan 615 

Boston  University 616 

Brooklyn 511 

Notre  Dame 651 

St.  John's 642 

New  York  University 

Buffalo 550 

Columbia 

Ohio 535 

Duke 676 

Boston  University 584 

Maryland  University 517 

Brooklyn 

do.. - 494 

Villanova.. 583 

Tennessee 

Emory... _. 748 

Villanova 656 

Wayne  State 558 

George  Washington 

Fordham.. 

Northwestern 593 

Howard  _  _ 

Catholic  University 

Texas 

New  York  University.. 550 

Brooklyn 
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1968  GRADUATES  WHO  DID  NOT  RECEIVE  OFFERS  AS  OF  JUNE  30,  1968— Continued 


Application  No.        Home  State 


Honors    Law  school 


LSAT 


22975 
23200 
23215 
23255 
23260 
23297 
23391 
23392 
23396 
23398 
23585 
23985 
24020 
24030 
24040 
24070 
24077 
24341 
24355 
24537 
24535 
24654 
24690 
24733 
24749 
24845 
24858 
24905 
24910 
25101 
25103 
25106 
25120 
25345 
25440 
25462 
25565 
25683 
25735 
25739 
25910 
25915 
25930 


California 

Illinios 

Ohio 

iVlassacusettS-. 

New  York 

Illinois 

Maryland 

New  York 

do 

Georgia 

New  York 

Pennsylvania. 

New  York 

Indiana 

New  York 

Michigan 

do 

Nebraska 

New  York 

do 

Oregon 

Illinois 

New  York 

West  Virginia. 

Montana 

New  Jersey.- . 

-.--do.- 

New  York 

Pennsylvania. 

New  York 

do 

Illinois 

California 

New  Jersey... 
Pennsylvania. 

New  York 

Pennsylvania. 

California 

Rhode  Island. 

Tennessee 

-.-.do 

New  York 

....do 


5  Califorina  Berkeley 586 

5  Loyola  Chicago .__ 

7  Indiana 599 

5  Boston  University.- 

7  Virginia 642 

7  Loyola  Chicago 576 

5  Catholic  University 550 

1  St.Johb's... 651 

5  Brooklyn 599 

3  Georgia 511 

3  St.Johb's _. 516 

3  Notre  Dame 540 

5  St  John's 495 

5  Indiana 

5  New  York  University... 

5  WayneState 606 

7  Michigan. 

5  Creighton 

7  George  Washington 

7  Forkham 500 

3  Oregon. 695 

3  Northwestern 604 

5  New  York 

5  West  Virginia 

5  Montana _._  .       .       ... 

5  Rutgers 575 

3  Tennessee 

5  Fordham 587 

5  Temple. 558 

7  Brooklyn. 

7  Boston  College... 

3  De  Paul 

5  California  Hastings... 555 

...  Michigan 547 

5  Temple 524 

5  Brooklyn 495 

9  Temple 552 

6  Boston  University 433 

5 do... 506 

5  Ten  nessee 

5 do 525 

5  Syracuse 

7  Fordham 555 


Letter  to  Professor  Robert  Pitofsky  From  Paul  Rand  Dixon, 
Chairman,  Dated  July  10,  1969,  Responding  to  Letter  From 
Robert  Pitofsky  Dated  July  2, 1969 


Federal  Trade  Commission, 
Washington,  B.C.,  July  10, 1969. 
Prof.  Robert  Pitofsky, 

Vanderbilt  Hall,  New  York  University  Law  School, 
New  York,  N.Y. 

Dear  Professor  Pitofsky  :  Your  letter  of  July  2,  1969,  modifying  and  clarify- 
ing previous  requests  for  information  is  acknowledged. 

With  respect  to  the  information  requested  in  paragraphs  7  and  8  of  your 
letter  to  Mr.  John  V.  Buffington  dated  June  9,  1969,  all  available  information  was 
mailed  to  Mr.  Skitol  on  July  2, 1969. 

In  his  letter  transmitting  this  material,  Mr.  Delaney  set  forth  factors  con- 
sidered in  making  hiring  decisions  and  indicated  the  fragmentary  nature  of 
the  data  itself.  I  am  sorry  that  your  letter  was  not  received  prior  to  our  sending 
you  this  data  inasmuch  as  one  is  always  reluctant  to  present  information  from 
which  no  valid  conclusions  can  really  be  drawn. 

The  modifications  in  regard  to  the  other  data  currently  in  preparation  will 
certainly  help  us  in  its  expeditious  development. 
Sincerely  yours, 

Paul  Rand  Dixon,  Chairman. 

American  Bar  Association, 

Chicago,  III.,  July  2,  1969. 
Chairman  Paul  Rand  Dixon, 
Federal  Trade  Commission, 
Washington,  B.C. 

Dear  Chairman  Dixon  :  In  light  of  our  discussion  with  you  in  Washington 
on  June  30,  I  would  like  to  clarify  and  modify  several  of  the  requests  for  in- 
formation that  we  previously  submitted. 

With  respect  to  the  information  requested  in  paragraphs  7  and  8  of  my  letter 
to  John  Bufl5ngton  dated  June  9,  1969,  and  the  information  requested  in  para- 
graphs 1,  2,  and  4  of  Robert  Skitol's  letter  to  John  Delaney,  dated  June  24, 
1969,  we  desire  only  a  composite  of  data  in  each  category.  We  seek  no  data  with 
respect  to  particular,  identified  individuals. 

In  addition,  we  have  decided  to  withdraw  all  requests  in  the  above  designated 
paragraphs  of  those  letters  which  call  for  information  concerning  law  school 
afliliation,  class  standing  and  law  school  aptitude  score. 

I  hope  these  modifications  dissipate  the  problems  that  you  mentioned  in  your 
talk  with  us.  It  was  a  great  pleasure  to  see  you  again,  and  to  hear  your  views 
concerning  the  proper  role  and  accomplishments  of  the  Federal  Trade 
Commission. 

Very  truly  yours, 

Robert  Pitofsky. 
(659) 
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Letter  to  Robert  Skitol  From  John  A.  Delaney,  Dated  July  3, 
1969,  Transmitting  Enclosures  Recited  Therein 


July  3,  1969. 

Robert  Skitol, 

Law  Review  Office,  New  York  University  Law  School, 

New  York,  N.Y. 

Dear  Mr.  Skitol  :  In  further  response  to  Mr.  Pitofsky's  letter  of  June  9,  1969, 
I  am  enclosing  a  partial  response  to  items  1  and  12.  For  item  1  the  data  covers 
fiscal  years  1965  through  1968  and  the  first  eleven  months  of  fiscal  year  1969.  For 
item  12  the  information  is  for  fiscal  years  1967  and  1968  and  the  first  eleven 
months  of  fiscal  year  1969.  We  are  continuing  our  work  on  these  two  items  and 
hope  to  have  them  completed  in  several  weeks. 

Also  enclosed  are  the  complete  answers  to  items  4  and  10. 

In  our  original  submission  to  you  we  included  a  copy  of  our  Rules  of  Practice 
and  a  copy  of  our  Administrative  Manual  Chapter  on  "Investigations."  These 
two  documents  give  the  basic  information  in  response  to  item  13.  I  asked  our 
Bureaus  of  Deceptive  Practices,  Restraint  of  Trade,  and  Textiles  and  Furs  if 
they  had  any  additional  internal  instructions.  Our  Bureau  of  Deceptive  Prac- 
tices has  supplied  me  with  .some  additional  information  on  item  13  and  this 
is  enclosed.  All  three  of  these  Bureaus  have  responded  to  item  11  and  this  ma- 
terial is  also  enclosed. 

I  am  also  sending  you  the  material  requested  by  Miss  Beigell  concerning  the 
nature  of  our  complaint  letters. 
Sincerely  yours, 

John  A.  Dbxanby, 
Director,  Office  of  Ad/ministration. 
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Total  program  costs — fiscal  year  1969  (first  9  months  only) 
Total  funds  available,  1969 $16,  900,  OOP 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,049,351 

Clayton  Act,  section  2 1.  845,  956 

Clayton  Act,  section  3 26,  906 

Clayton  Act,  section  7 1, 181,  446 

Clayton  Act,  section  8 

Trademarks    ^26 

5, 104,  585 

Deceptive  practices : 

F.T.C.    Act,    section   5 3,600,048 

F.T.C.  Act,  section  12 462,083 

Insurance 24,  329 

Wool  Act 272,  070 

Fur  Act 515,  292 

Flammable  Fabrics  Act 116, 122     

Fabrics  Identification  Act 489, 172 

5,  479, 116 

Truth  in  lending 202,096 

Truth    in    packaging 132,086 

Export   Trade   Act 39,612 

Industry    guidance ^^2,  552 

Economic  and  financial  reports 862,  844 

Net  obligations  incurred  to  Mar.  31,  1969 12,  482,  891 

Total  program  costs,  fiscal  year  1968 

Total  funds  available,   1968 $15,281,000 

Antimonopoly : 

F.T.C.   Act,   section   5 $2,757,592 

Clayton  Act,  section  2 2,  238,  246 

Clayton  Act,  section  3 28,600 

Clayton  Act,  section  7 1,348,276 

Calyton  Act,  section  8 

Trademarks    21,000    

6,  393,  714 

Deceptive  practices: 

F.T.C.   Act,   section   5 4,  515,  501 

F.T.C.    Act,    section    12 473,890 

Insurance    40,  615 

Wool  Act 447,  501 

Fur  Act 401,610 

Flammable  Fabrics  Act 201,  830 

Fabrics  Identification  Act 564,964     

6,  645,  911 

Truth  in  packaging 92, 161 

Export   Trade   Act 49,809 

Industry  guidance 986,  590 

Economic  and  financial  reports 1, 152,  973 

Total  program  costs 15.  321, 185 

DEDUCT:  Net  unfunded  operating  costs —41,000 

Net   obligations   incurred 15,  280, 158 
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SUMMARY  OF  PROGRAM  COSTS 
(Comparison  with  prior  years  by  percent  of  cost) 


- 

Fiscal  ] 

^ears— 

1968 

1%7 

1966 

1965 

Antimonopoly: 

FTC  Act,  jec  5 

Clayton  Act,  sec.  2 

Clayton  Act,  sec.  3 

Clayton  Act,  sec.  7 

Clayton  Act,  sec.  8 

Compliance — Attorney  General 

18.0 

14.7 

.2 

8.8 

17.8 
15.6 

.1 
10.7 

.1 

18.9 
17.1 

.2 
10.3 

.2 

19.9 

19.9 

.1 

9.9 

.2 

1.2 

Trademarks 

.1 

.2 

.2 

.2 

Total,  antimonopoly 

41.8 

44.5 

46.9 

51.4 

Deceptive  practices: 

FTC  Act,  sec.  5 

FTC  Act,  sec.  12 

Insurance 

29.5 
3.1 
.3 
2.9 
2.6 
1.3 
3.7 

26.8 
3.5 
.4 
2.5 
2.2 
1.1 
4.2 

23.8 
4.8 

.3 
2.7 
2.3 

.7 
4.5 

21.6 

5.4 

.1 

Woo!  Act 

2.4 

Fur  Act 

Flammable  Fabrics  Act 

2.4 
.8 

Fabrics  Identification  Act    . 

4.1 

Total,  deceptive  practices 

Truth  in  packaging. 

Export  Trade  Act 

43.4 

.6  -. 

.3 
6.4 
7.5 

40.7 
.... 

6.7 
7.7 

39.1 
---^  -- 

5.9 
7.6 

36.8 

Industry  guidance 

Economic  and  financial  reports 

4.1 
7.3 

= 

Total 

100.0 

100.0 

100.0 

100. 0 

Total  program  costs 

$15,3.'1.158 

$14,323,742 

$13,657,057 

$13,460,089 

DETAIL  OF  CLAYTON  ACT,  SECTION  2 

Fiscal  year 

1968 

Fiscal  yea 

rl967 

Fiscal  year 

1966 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Section  2(a) $1,519,587 

67.8 

12.5 

11.8 

.9 

7.0 

$1,330,779 

314,730 

315,764 

21,798 

259, 168 

59.4 
14.0 
14.0 
1.0 
11.6 

$1,401,809 

279,418 

401,710 

9,900 

247,431 

59  9 

Section  2(c) 278,682 

Section  2(d) 263,598 

Section  2(e) 19,899 

Section  2(f). 156,480 

11.9 

17.2 

.4 

10.6 

Total 2,238.246 

100.0 

2,242,239 

100.0 

2, 340, 268 

100.0 

Total  program  costs,  fiscal  year  1967 

Total  funds  available,  1967 $14,  378,  000 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,  537,  610 

Clayton  Act,  section  2 2,  242,  239 

Clayton  Act,  section  3 16, 104 

Clayton  Act,  section  7 1,  528,  372 

Clayton  Act,  section  8 19,  504 

Trademarks    30,  496 

6,  374,  325 

Deceptive  practices : 

F.T.C.  Act,  section  5 3,  835,  535 

F.T.C.  Act,  section  12 502,052 

Insurance 58,  206 

Wool  Act 365,  938 

Fur  Act 310,042 

Flammable  Fabrics  Act 157,  979 

Fabrics  Identification  Act 605,525 

5,  835, 277 
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Truth  in  packaging $4,797 

Export  Trade  Act 52,293 

Industry  guidance 960.  093 

Economic  and  financial  reports 1,096.957 

Total  program  costs 14.  323,  742 

Deduct:  Net  unfunded  operating  costs —19.000 

Net  obligations  incurretl 14,  SM,  742 


SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1967 


Fiscal  year- 
1966 


1965 


1964 


Antinwnopoly: 

FTCAct,  sec.  5 17.8  18.9  19.9  17.7 

Clayton  Act,  sec.  2 15.6  17.1  19.9  19.7 

Clayton  Act,  sec.  3 .1  .2  .1  .2 

Clayton  Act,  sec.  7... 10.7  10.3  9.9  10.6 

Clayton  Act,  sec.  8 .1  .2  .2  .1 

Compliance,  Attorney  General 1.2  4.8 

Trademarks .2  .2  .2  .2 

Total  antimonopoly 44.5  46.9  51.4  53.3 

Deceptive  practices: 

FTCAct,  sec.  5 __.. 26.8  23.8  21.6  21.8 

FTC  Act,  sec.  12 3.5  4.8  5.4  4.8 

Insurance .4  .3  .1     

Wool  Act. 2.5  2.7  2.4  2.2 

FurAct _... 2.2  2.3  2.4  3.0 

Flammable  Fabrics  Act.  _ 1.1  .7  .8  .9 

Fabrics  Identification  Act 4.2  4.5  4.1  3.4 

Total  deceptive  practices 40.7  39.1  36.8  36.1 

Export  Trade  Act .4  .5  .4  .3 

Industry  guidance 6.7  5.9  4.1  3.9 

Economic  and  financial  reports 7.7  7.6  7.3  6.4 

Total 100.0  100.0  100.0  100.0 

Total  program  costs _._ _ $14,323,742      $13,657,057      $13,460,089        $12,275,700 


DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1967 

Fiscal  year 

1966 

Fiscal  year 

1965 

Amount 

Percent 
to  total 
section  2 

Amount 

Percent 
to  total 
section  2 

Amount 

Pfcfcent 

to  total 

section  2 

$1,330,779 

314,730 

315,764 

21,798 

259, 168 

59.4 

14.0 

14.0 

1.0 

11.6 

$1,401,809 

279,418 

401,710 

9,900 

247,431 

59.9 
11.9 
17.2 
.4 
10.6 

$1,620,155 

223, 886 

533, 143 

22,350 

259,719 

60.9 
8.4 

20.1 

.8 

9.8 

Section  2(a) 

Section  2(c) 

Section  2(d) 

Section  2(e) 

Section  2(f) 

Total... 2,242,239 


100.0 


2,  340, 268 


100.0 


2, 659, 253 


100.0 


Total  proffrmn  costs,  fiscal  year  1966 

Total  funds  available,  1966 $13,  860,  000 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,  580, 119 

Clayton  Act,   section  2 2,340,268 

Clayton  Act,  section  3 25,442 

Clayton  Act,  section  7 1,407,160 

Clayton  Act,  section  8 19,932 

Trademarks 31,  856 

6,  404,  777 
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Deceptive  practices: 

F.T.C.  Act.  section  5 $3.  257.  .^>RS 

F.T.C.  Act,  section  12 653,070 

Insurance    37,767 

Wool  Act 363, 136 

Fur   Act 314,  273 

Flammable   Fabrics   Act 94,  931 

Fabrics    IdentLfication   Act 615,331 

$5.  336.  096 

Export  Trade  Act 72,  723 

Industry   guidance 801,  424 

Economic  and  financial  reports 1,  042,  037 

Total   program   costs 13,  657,  057 

Add  :  Net  unfunded  operating  costs 14,  500 

Net   obligations   incurred 13,  671,  557 

SUIVIMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1966 


Fiscal  year— 


1965 


1964 


1963 


Antimonopoly: 

FTC  Act,  sec.  5 18.9  19.9 

Clayton  Act,  sec.  2.. 17.1  19.9 

Clayton  Act,  sec.  3_.. .2  .1 

Clayton  Act,  sec.  7 10.3  9.9 

Clayton  Act,  sec.  8... .2  .2 

Compliance- Attorney  General 

Trademarks 

Total,  antimonopoly 

Deceptive  practices: 

FTCAct,  sec.  5.. 23.8  21.6 

FTC  Act,  sec.  12 4.8  5.4 

Insurance .3  .1 

Wool  Act. ..._ _ 2.7  2.4 

FurAct --  2.3  2.4 

Flammable  Fabrics  Act .7  .8 

Fabrics  Identification  Act 4.5  4.1 

Total,  deceptive  practices.- 39.1  36.8 

Export  Trade  Act --  .5  .4 

Industry  guidance 5.9  4.1 

Economic  and  financial  reports__ 7.6  7.3 


17.7 
19.7 

.2 
10.6 

.1 


21.8 
4.8 


2.2 

3.0 

.9 

3.4 


36.1 

.3 

3.9 

6.4 


13.9 

18.3 

.3 

11.7 


1.2 

.2 

4.8 
.2 

8.3 

.2 

.2 

46.9 

51.4 

53.3 

52.7 

22.2 
6.3 


1.9 

3.5 

.6 

3.2 


37.7 

.1 

3.7 

5.8 


Total 

100.0 

100.0 

100.0 

100.0 

Total,  program  costs_ 

$13,657,057 

$13,460,089 

$12,275,700 

$11,456,007 

DETAIL  OF  CLAYTON  ACT,  SECTION  2 

Fiscal  year 

1966 

Fiscal  year  1965 

Fiscal  year 

1964 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Section  2(a) 

$1,401,809 

279,418 

401,710 

9,900 

247, 431 

59.9 
11.9 
17.2 
.4 
10.6 

$1,620,155 

223,  886 

533, 143 

22,  350 

259,719 

60.9 
8.4 

20.1 

.8 

9.8 

$1,422,644 

217,606 

620,  542 

45, 163 

108,226 

58.9 

Section  2(c)    _      

9.0 

Section  2(d) 

Section  2(e) 

Section  2(0  - 

25.7 
1.9 

4.5 

Total 

2,  340, 268 

100.0 

2, 659,  253 

100.0 

2,414,181 

100.0 
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Total  program  costs,  fiscal  year  1965 

Total  funds  available,  1965 $13,  509,  369 

Antimonopoly : 

F.T.C.  Act,  section  5 $2,673,636 

Clayton  Act,  section  2 2,  659,  253 

Clayton  Act,  section  3 20, 112 

Clayton  Act,  section  7 1,  328,  509 

Clayton  Act,  section  8 26,  214 

Compliance — Attorney    General 155,277 

Trademarks 24,  288 

6,  887,  289 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,  925,  820 

F.T.C.  Act,  section  12 732,  698 

Insurance 7,  671 

Wool  Act 328, 115 

Fur  Act 329,  707 

Flammable  Fabrics  Act 111,  210 

Fabrics  Identification  Act 545,  584 

4,  980,  805 

Export  Trade  Act 57,  913 

Industry  guidance 555,  820 

Economic  and  financial  reports 978,  262 

Total   program    costs 13,460,089 

Add :  Net  unfunded  operating  costs 230 

Net  obligations  incurred 13,  460,  319 

SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 

Fiscal  year— 


1965  1964  1%3  1962 


Antimonopoly: 

FTCAct.sec.  5 19.9  17.7  13.9  11.8 

Clayton  Act,  sec.  2 19.9  19.7  18.3  18  1 

Clayton  Act,  sec.  3 .1  .2  .3  .7 

Clayton  Act,  sec.  7 9.9  10.6  11.7  12!4 

Clayton  Act,  sec.  8 .2  .1 

Compliance,  Attorney  General 1.2  4.8  8.3  7.1 

Trademarks .2  .2  .2  .4 


Total  antimonopoly 51.4  53.3  52.7  50.5 

Deceptive  practices: 

FTCAct,  sec.  5 21.6  21.8  22.2  21.0 

FTC  Act,  sec.  12 5.4  4.8  6.3  6.5 

Insurance .1 

Wool  Act 2.4  2.2 f."9 2.'o 

FurAct 2.4  3.0  3.5  3.7 

Flammable  Fabrics  Act .8  .9  .6  .5 

Fabrics  Identiflcation  Act 4.1  3.4  3.2  3.4 


Total  deceptive  practices 36.8  36.1  37.7  37.1 

Export  Trade  Act .4  .3  .1  .2 

Industry  guidance  (except  advisory  opinions) 4.1  3.9  3.7  4.9 

Economic  and  financial  reports 7.3  6.4  5.8  7.3 

Total 100.0  100.0  100.0  100.0 


Total  program  costs.. $13,460,089      $12,275,700     $11,456,007         $9,963,000 
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DETAIL  OF  CLAYTON  ACT,  SECTION  2 


Fiscal  year 

1965 

Fiscal  year 

1964 

Fiscal  year 

1963 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Amount 

Percent 

to  total 

section  2 

Section  2(a)      

$1,620,155 

60.9 
8.4 

20.1 

.8 

9.8 

$1,422,644 

217,606 

620,  542 

45, 163 

108,226 

58.9 
9.0 

25.7 
1.9 
4.5 

$1,228,894 

253,129 

422,924 

42,  390 

139,  053 

58.9 

Section  2(c)     

223,886 

12.1 

Section  2(d) 

533,143 

20.3 

Section  2(e) 

22,  350 

2.0 

Section  2(f) .-. 

259,719 

6.7 

Total.. 

$2,659,253 

100.0 

2,414,181 

100.0 

2,  086,  390 

100.0 

Total  program  costs,  fiscal  year  1964 

Total  funds  available,  appropriation  1964 $12,  214,  750 

Antimonopoly : 

F.T.C.  Act,  section  5 $2, 169,  895 

Clayton  Act,  section  2 2,414,181 

Clayton  Act,  section  3 30,  607 

Clayton  Act,  section  7 1,  299,  537 

Clayton  Act,  section  8 10,982 

Compliance,  Attorney  General 586,  433 

Trademarks 28,312 

6,  539,  947 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,677,448 

F.T.C.  Act,  section  12 590,382 

Insurance 908 

Wool  Act 265,067 

Fur  Act 371,098 

Flammable  Fabrics  Act 113,  205 

Fabrics  Identification  Act 417,281 

4,  435,  389 

Export  Trade  Act 34,386 

Industry  guidance 484,  381 

Economic  and  financial  reports 781,  597 

Total  program  costs 12,  275,  700 

Less:  Unfunded  operating  costs 68,617 

Net  obligations  incurred 12,  207,  083 
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SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


1964 


Fiscal  year— 


1963 


1962 


1961 


Anflmonopoly: 

FTC  Act,  sec.  5_ 

Clayton  Act: 

Sec.  2_. 

Sec.  3 _ 

Sec.  7 

Sec.  8 _ 

Compliance— Attorney  General. 
Tradeniarks__ 


Total  antlmonopoly 

Deceptive  practices: 
FTC  Act: 

Sec.  5 

Sec.  12 

Insurance 

Wool  Act 

Fur  Act- 

Flammable  Fabrics  Act... 
Fabrics  Identification  Act. 


Total  deceptive  practices 

Export  Trade  Act 

Industry  guidance  (except  advisory  opinions). 
Economic  and  financial  reports 


Total. 


17.7 

19.7 
.2 

10.6 

.1 

4.8 

.2 


53.3 


21.8 
4.8 


2.2 

3.0 

.9 

3.4 


13.9 

18.3 
.3 

11.7 


8.3 
.2 


52.7 


22.2 
6.3 


1.9 

3.5 

.6 

3.2 


11.8 

18.1 

.7 

12.4 


7.1 

.4 


50.5 


21.0 
6.5 


2.0 

3.7 

.5 

3.4 


10.8 

22.2 

1.1 

13.8 

.1 


48.3 


23.8 
4.5 
.1 
2.0 
3.3 
.3 
2.9 


36.1 

.3 

3.9 

6.4 

37.7 

.1 

3.7 

5.8 

37.1 

.2 

4.9 

7.3 

36.9 

.4 

5.7 

8.7 

100.0 

100.0 

100.0 

100.0 

Total  program  costs _ $12,275,700      $11,456,007        $9,963,000         $8,003,124 

DETAIL  OF  CLAYTON  ACT,  SEC.  2 


Fiscal  year  1964 


Percent  to 
Amount       total,  sec.  2 


Fiscal  year  1963 


Amount 


Percent  to 
total,  sec.  2 


Sec.2(a) $1,422,644  58.9  $1,228,894 

Sec.  2(c) _  217,606  9.0  253,129 

Sec.  2(d) 620,542  25.7  422,924 

Sec.  2(e) 45,163  1.9  42,390 

Sec.2(f) 108,226  4.5  139,053 

Total 2,414,181  100.0  2,086,390 


58.9 

12.1 

20.3 

2.0 

6.7 


100.0 


Total  programs  costs,  fiscal  year  1963 

Total  funds  available,  appropriation  1963 $11,472,500 

Antlmonopoly : 

F.T.C.  Act,  section  5 $1,608,369 

Clayton  Act,  section  2 2, 177,  493 

Clayton  Act,  section  3 34,  713 

Clayton  Act,  section  7 1,  353,  807 

Clayton  Act,  section  8 

Compliance,   Attorney  General 960,  393 

Fabrics  Identification  Act 370,272 

6,  097,  917 

Deceptive  practices : 

F.T.C.  Act,  section  5 2,  568,  762 

F.T.C.  Act,  section  12 728,973 

Insurance    

Wool  Act 219,849 

Fur   Act 404,985 

Flammable  Fabrics  Act 69,426 

Trademarks    23, 142 

4,  362, 267 
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Export  Trade  Act $11,571 

Industry    guidance 428, 127 

Economic  and  financial  reports 671,118 

Total  program  costs 11,571,000 

Less:   Unfunded  operating  costs 115,000 

Net  obligations  incurred 11,  456,  000 

SUMMARY  OF  PROGRAM  COSTS— COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


Fiscal  year— 


1963 


1962 


1961 


Antlmonopoly: 

FTCAct.sec.S 13.9  11.8  10.8 

Clayton  Act: 

Sec.  2  18.3  18.1  22.2 

Sec.  3 .3  .7  1.1 

Sec.  7    11-7  12.4  13.8 

Sec.  8 -- --  1 

Compliance— Attorney  General ---  8.3  7.1  -- 

Trademarks -2  .4  .3 

Total,  antlmonopoly 52.7  50.5  48.3 

Deceptive  practices: 

""^Sec.'s —  22.2  21.0  23.8 

Sec.l2 6.3  6.5  4.5 

Insurance -- „•): 

Wool  Act 1-9  2.0  2.0 

FurAct 3.5  3.7  3.3 

Flammable  Fabrics  Act .6  .5  .3 

Fabrics  Identification  Act- 3.2  3.4  2.9 

Total,  deceptive  practices 

Export  Trade  Act 

Industry  guidance 

Economic  and  financial  reports 

Total -- 

Total,  program  costs .-- _._  $11,571,000       $9,963,000       $8,003,124 


1960 


11,7 

19.5 

1.3 

15.4 

.2 


48.3 


23.0 
4.2 


3.2 

3.2 

.1 

2.1 


37.7 

37.1 

36.9 

35.8 

.1 

.2 

.4 

.6 

3.7 

4.9 

5.7 

5.5 

5.8 

7.3 

8.7 

9.8 

100.0 

100.0 

100.0 

100.0 

$6, 839,  532 


DETAIL  OF  CLAYTON  ACT,  SEC.  2 


Amount 


Sec.  2(a) $1,228,894 

Sec.  2(c) 253,129 

Sec.  2(d) 422,924 

Sec.2(e)-__. 42,390 

Sec.  2(f).  — - 139,053 

Total $2,086,390 

Summary  of  operating  costs,  fiscal  year  1962 

Antlmonopoly : 

FTC  Act,  sec.  5 $1,177,900 

Clayton  Act,  sec.  2 1,  802,  400 

Clayton  Act,  sec.  3 67,  500 

Clayton  Act,  sec.  7 1,  231,  700 

Clayton  Act,  sec.  8 600 

Compliance,   Attorney  General 706,  300 

Trademarks 41,200 


Percent  to 
total,  sec.  2 


58.9 

12.1 

20.3 

2.0 

6.7 


100.0 


$5,  027,  600 
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Deceptive  practices : 

FTC  Act,  sec.  5 $2,096,800 

FTC  Act,  sec.  12 647,  500 

Wool  Act 201,800 

Fur  Act 368.  600 

Flammable  Fabrics  Act 48, 100 

Fabrics  Identification  Act 338,  600 

$3,  701,  400 

Export  Trade  Act 24,200 

Industry    guidance 483, 400 

Economic  and  financial  reports 726,400 

Total  operating  costs 9,963,000 

SUMMARY  OF  OPERATING  COSTS,  FISCAL  YEAR  1962,  COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


Fiscal  year— 
1962  1961  1960 


Antlmonopoly:  ..  „  ,„  „  ,,  _ 

FTC  Act, sec.  5.... 11.8  10.8  11.7 

Clayton  Act:  ,„  ,  „„  .  ,.  , 

Sec.2 18.1  22.2  19.5 

Sec  3                                                                                                                .7  1.1  1.3 

sIc:?:::::::::::::;;::::::::::::::::::::::::::::: 12.4         n.s  15.5 

Sec.  8 --  -  1  2 

Compliance— Attorney  General. 7.1 - 

Trademarks •* -^ J^ 

Total 5CLj 48.3  48.4 

Deceptive  practices: 

S*ec.'5 21.0  23.8  23.0 

Sec.l2 6.5  4.5  4.2 

Insurance „  •  1  --"i" 

Wool  Act 2.0  2  0  3.1 

FurAct 3.7  3.3  3.3 

Flammable  Fabrics  Act -5  .3  .1 

Fabrics  Identification  Act 3.4  2.9  Z.  1 

Total 

Export  Trade  Act 

Industry  guidance 

Economic  and  Financial  Reports 

Total  obligations  incurred.. 

Total,  operating  costs _ $9,963,000       $8,003,124         $6,839,532 

Summary  of  operating  costs,  fiscal  year  1961 

Antlmonopoly : 

FTC  Act,  section  5 $865,  798 

Clayton  Act,   sectiou  2 1,  780, 133 

Clayton  Act,  section  3 86,444 

Clayton  Act,  section  7 1, 105,  208 

Clayton  Act,  section  8 5,  856 

Trademarks 20,  815 

$3,  864,  254 

Deceptive  practices : 

FTC   Act,   section  5 1,904,030 

FTC  Act,  section  12 361, 042 

Insurance 5,  650 

Wool  Act 161,220 

Fur   Act 266,041 

Flammable  Fabrics  Act 24,  328 

Fabrics  Identification  Act 234,  665 

2,  956,  976 


37.1 

36.9 

.4 

5.7 

8.7 

35.8 

.2 
4.9 
7.3 

.6 
5.5 
9.7 

100.0 

100.0 

100.0 
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Export  trade  act $32.  542 

Trade  practice  conferences 452,  530 

Economic  and  financial  reports 696,  822 

Total  obligations  incurred 8,003,124 

SUMMARY  OF  OPERATING  COSTS,  FISCAL  YEAR  1961,  COMPARISON  WITH  PRIOR  YEARS  BY  PERCENT  OF  COST 


Fiscal  year- 


1961 


1960 


1959 


11.7 


11.3 


19.5 

18.6 

1.3 

1.3 

15.5 

16.9 

.2 

.2 

.2 

.4 

Antimonopoly: 

FTC  Act,  sec.  5 10.8 

Clayton  Act: 

Sec.  2 22.2 

Sec.  3 1.1 

Sec.  7 13.8 

Sec.  8 .1 

Trademarks .3 

Total. 

Deceptive  practices: 
FTC  Act: 

Sec.  5 

Sec.  12 

Insurance 

Wool  Act , 

Fur  Act 

Flammable  Fabrics  Act 

Fabrics  Identification  Act 

TotaL. 

Export  Trade  Act 

Trade  practice  conferences 

Economic  and  financial  reports 

Total  obligations  incurred 

Total  obligations  in  dollars $8,003, 124 


48.3 

48.4 

48.7 

23.8 

23.0 

21.0 

4.5 

4.2 

4.1 

.1  .... 

.5 

2.0 

3.1 

4.0 

3.3 

3.3 

4.4 

.3 

.1 

.1 

2.9 

2.1 

.8 

36.9 

35.8 

34.9 

.4 

.6 

.6 

5.7 

5.5 

5.5 

8.7 

9.7 

10.3 

100.0 

100.0 

100.0 

$6, 839,  532         $6, 484, 168 


SUMMARY  OF  OPERATING  COSTS— FISCAL  YEARS  1959-60 


Fiscal  Year- 


1960 


1959 


J736, 154 


Antimonopoly: 

FTC  Act,  sec.  5.. $802,627 

Clayton  Act: 

Sec.  2 

Sec.  3 

Sec.  7 

Sec.  8... 

Trademarks , 

Total 

Deceptive  practices: 
F.T.C.  Act: 

Sec.  5 

Sec.  12 

Insurance 

Wool  Act 

Fur  Act 

Flammable  Fabrics  Act 

Fabrics  Identification  Act 

Total 

Export  Trade  Act... 

Trade  Practice  Conferences. 

Economic  and  financial  reports 

Total  obligations  incurred 6,839,532 


1,333,899 
86,  091 

1,055,526 
14,  525 
15,885 

1,204,853 
87, 297 

1,  094,  021 
11,891 
26, 087 

3,  308,  553 

3, 160, 303 

1,  574,  027 

1,  362, 203 

285,715 
884 

264, 991 
32, 265 

216,274 

224,  230 

4, 963 

141,435 

257, 699 

284, 859 

6,242 

55, 673 

2,  447,  528 

40, 932 

375,  634 

666,  885 

2, 263, 932 

39, 298 

355,921 

664,714 

6, 484, 168 
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OBLIGATIONS  BY  ACTIVITY 


Fiscal  year— 


1947  1948  1949  1950  1951 


Antimonopoly: 

Legal  casework                                .  $796,700  $941,091  $1,389,515  $1,400,000  $1,298,713 

Economic  and  financial  reports 257,537  202,375  222,797  234,174  292,615 

Exporttrade _. 76,760  56,524  54,928  52,432  53,062 

Total,  antimonopoly.... 1,130,997  1,199,990  1,667,240  1,686,606  1,644,390 

Antldeceptive  practices:  „„  „„,  „„„ 

Legal  casework  1,220,779  1,119,958  1,306,688  1,145,823  1,221,302 

Trade  practice  conferences              .  169,720  243,793  257,384  211,497  236,600 

Wool  Act  administration.... 311,994  301,551  326,522  311,165  309,372 

Lanham  Act  and  insurance... 34,828  38,671  46,909  33,875 

Total,  antldeceptive  practices 1,702,493  1,700,130  1,929,265  1,715,394  1,801,139 

Administrative  salaries 320,792  326,439 

Total  obligations  incurred 2, 833, 490  2, 900, 120  3, 596, 505  3, 722, 792  3,771,968 
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Item  No.  12 

MEDIAN  CASE  TIME  (ELAPSED  TIME  IN  DAYS,  COMPLAINT  ISSUANCE  TO  ORDER  ISSUANCE) 


Docketed  Case 

orders  issued     Median  case 


Shortest  Longest 


FISCAL  YEAR  1%9,  FIRST  11  MONTHS 


Deceptive  practices 

FTC  Act - --- -;f  ,,, 

FTC.  Wool.  Fur,  Flammable  Fabric  and  Textile  Acts.  1  1'3 

Restraint  of  trade 
Clayton  2 


22  597  152  4,209 


1  1,464 


cialion?::::::::::::::::::::::::::::::::::::::  5-"     1.390  m  1.725 

pJQ  5  1 ^,30l    - 

FTC5VnVciaWn7''I-I-.".".".'."."-.'--."."."."-------.-  2 947  3,450 

FISCAL  YEAR  1968 

Deceptive^practices:                                  ^5                  439  95  2,165 

FTC,  Wool,  Fur,  Fla'mmabfe  Fabric  and  Textile  Acts...                    3                  216  180  1,0% 

Restraint  of  Trade:  , -cc 

Clayton2 6                   812  212  3,355 

Clayton  7 3               1,576  1,408  2,319 

PTC5 6                  666  280  3,301 

FISCAL  YEAR  1%7 

Deceptive  practices:  .,                  „.  ..  ,  .,- 

FTC  Act                               — 33                   334  44  2,412 

FTC,  Woof,  Fu'r,Fiammabie  Fabric  and  Textile  Acts...                    2. - 160  400 

Restraint  of  trade                                                                           ^               -  „,»  ,,«  c  ici 

Clayton  2 — ?                2,372  779  5,161 

^'?" ' ::::::          5 Uegr  w  - 3:087 

FTC  5^7::::::::::::::::::::::.: 3          326  322  2,453 


Items  Nos.  11  and  13  (Bureau  of  Deceptive  Practices) 

From  :  Berryman  Davis,  Legal  Adviser  for  Screening  &  Planning. 
To  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 
Re :  Robert  Pitofsky,  Esquire,  New  York  University :  Request  for  data  concern- 
ing Commission  operations. 

You  have  asked  me  to  submit  statements  in  response  to  Mr.  Pitof  sky's  Questions 
11  and  13,  insofar  as  they  relate  to  proceedings  utilized  in  the  Bureau  of  Decep- 
tive Practices. 

Question  11:  A  brief  description  of  techniqties  used  to  detect  violations  in  each 
substantive  area  within  the  jurisdiction  of  the  FTC;  e.g.  textile  and  fur  labeling, 
deceptive  practices,  mergers,  price  discrimination,  etc. 

Assuming  that  it  is  understood  that  our  first  awareness  of  developing  unfair 
practices  more  often  than  not  results  from  complaints  communicated  in  person 
by  consumers  who  are  interviewed  by  staff  members  in  the  various  field  offices, 
and  by  letters  received  from  consumers,  businessmen,  and  other  members  of  the 
public,  we  employ  three  techniques  and  are  in  the  process  of  developing  a  fourth 
in  attempting  to  detect  deceptive  practices. 

1.  Examination  of  advertising.  Using  law  school  students  who  work  part-time, 
examination  is  undertaken,  on  a  selective  basis,  of  the  advertisements  published 
in  about  170  magazines  and  500  newspapers,  and  the  printed  scripts  of  commercial 
continuities  broadcast  by  some  4,100  radio  stations  and  525  television  stations. 
The  advertising  examiners  also  examine  the  commercial  scripts  which  have 
been  telecast  by  the  three  major  television  networks  over  the  24-hour  periods 
comprising  the  first  week  of  every  month. 

The  purpose  of  the  examination  is  two-fold.  One,  it  is  to  be  of  service  to 
attorneys  who  are  investigating  and/or  litigating  false  advertising  cases,  who 
need  to  be  current  on  shifting  and  changing  emphases  in  advertising  themes 
used  in  promoting  the  given  commodity  in  which  the  attorney  has  particular 
interest.  Two,  as  the  examiners  become  knowledgeable  in  the  areas  of  Bureau 
concern  respecting  particular  commodities  (e.g.,  analgesics)  and  particular 
themes  (e.g.,  relief  of  depression)  they  are  expected  to  be  alert  to  and  report  the 
appearance  of  new  products  to  the  market  the  advertising  of  which  appears  to 
them  to  have  deceptive  content. 
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2.  There  is  a  voluntary  staff  advertising  monitoring  program,  inaugurated  in 
recent  months  by  the  Executive  Director.  Attachments  A  and  B  are  fully 
explanatory. 

3.  Records  Search.  A  single  letter  of  complaint  more  often  than  not  fails  to 
give  indication  that  there  is  national  interest  in  undertaking  a  corrective  action. 
If  successive  complaints  come  in,  our  Records  Section  builds  onto  reporting 
forms  a  resume  which,  at  a  glance,  discloses  the  receipt  of  prior  complaints  and 
guides  the  attorney  to  the  previously  closed  files.  Subsequent  review  thereof 
frequently  discloses  the  existence  of  substantial  public  interest,  files  are  merged, 
and  investigation  is  initiated. 

4.  Computerization.  We  have  underway  a  pilot  program  to  computerize  some 
of  the  same  sort  of  data  as  that  discussed  under  (3),  above,  but  with  many 
refinements.  The  plan  is,  as  complaints  are  received  and  disposed  of,  to  record 
(among  other  things)  S.I.C.  numbers  identifying  industries,  keywords  identify- 
ing commodities,  zip  codes  which  will  locate  both  the  complainant  and  the  pro- 
posed respondent,  and  codes  (the  Code  of  Federal  Regulations  numbers)  that 
classify  types  of  prohibited  deceptive  trade  practices.  (See  Attachment  C) 

As  the  memory  bank  grows,  we  shall  be  calling  for  printouts  that,  we  are  very 
hopeful,  will  enable  us  quickly  to  spot  developing  trends  in  geographical  regions, 
or  by  industry  members,  or  by  type  of  violation,  or  by  commodity  or  service,  or 
any  combination  thereof. 

Question  13:  Instructions  to  the  staff  concerning  governing  criteria  to  open  or 
close  cases,  and  concerning  selection  of  the  appropriate  enforcement  procedure 
(e.g.  formal  proceeding,  advisory  opinion,  etc.) — largely  included  in  the  Adminis- 
trative Manual. 

1.  Criteria  for  opening  cases.  See  Attachment  D,  "Factors  to  Consider  (etc.)". 

2.  Criteria  for  closing  cases.  See  Attachment  E,  (FTC  Administrative  Manual, 
Appendix  1,  Par.  6-051.14C). 

3.  Selection  of  appropriate  enforcement  procedures.  Assurance  of  Voluntary 
Compliance  will  be  accepted  if  the  public  interest  will  be  fully  safeguarded.  In 
determining  that  the  public  interest  will  be  served,  the  Commission  considers: 

(a)  Nature  and  gravity  of  alleged  violation  ; 

( b )  Prior  record  and  good  faith  of  all  parties  involved  ; 

(c)  Other  factors,  incuding  adequate  assurance  of  voluntary  compliance. 
(Rules  of  Practice,  §  2.21). 

Consent  Orders  and  litigation:  If  a  matter  is  not  appropriate  for  AVC,  a  com- 
plaint is  prepared.  The  party  named  may  execute  consent  order,  failing  which 
the  matter  will  be  litigated. 


Respectfully  submitted, 


Berry  MAN  Davis, 
Legal  Adviser  for  Screening  and  Planning. 


Item   No.   1    (Textiles  and   Furs) 

June  17,  1969. 
To  :  John  A.  Delaney,  Director  OflSce  of  Administration. 

From  :  Henry  D.  Stringer,  Director  Bureau  of  Textiles  and  Furs. 

Subject :  The  Investigation  of  the  Commission's  Practices  and  Procedures  by  the 
American  Bar  Association. 

Reference  is  made  to  a  letter  dated  June  9,  1969  from  Robert  Pitofsky  of  the 
New  York  University  School  of  Law  to  the  General  Counsel  requesting  informa- 
tion as  to  the  Commission's  accomplishments  and  procedures.  This  office  has  been 
asked  by  you  for  comments  on  paragraph  11  of  Mr.  Pitofsky's  letter,  and  the 
Bureau's  reply  is  set  forth  below. 

The  Bureau  of  Textiles  and  Furs  has  a  field  staff  of  43  investigators  assigned 
to  the  Washington  headquarters,  each  of  the  Commission's  field  offices,  and  nine 
field  stations  located  throughout  the  country.  The.se  investigators  by  reason  of 
their  training  and  experience  are  experts  on  the  laws  administered  by  the  Bu- 
reau, i.e.,  the  Wool  Products  Labeling  Act.  Fur  Products  Labeling  Act.  Textile 
Fiber  Products  Identification  Act  and  the  Flammable  Fabrics  Act,  and  the  prod- 
ucts subject  thereto. 

The  field  staff,  when  not  engaged  in  formal  investigation  work,  make  inspec- 
tions of  fiber  suppliers,  spinning  mills,  weaving  mills,  knitting  mills,  finishing 
mills,  fabric  wholesalers  and  jobbers,  garment  manufacturers  and  wholesalers, 
and  retail  distributors  located  within  their  assigned  territory.  These  inspections 
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consist  of  checking  the  labeling,  invoicing,  and  advertising  practices  of  the  in- 
spected firms,  together  with  the  sufficiency  of  required  fiber  content  and  other 
records  required  to  be  maintained  by  them. 

Reports  of  the  inspections  are  submitted  to  Washington  headquarters.  Minor 
deficiencies  are  handled  by  verbal  assurances  to  the  investigator  at  the  time 
of  the  inspection  that  corrections  will  be  made  or,  in  certain  instances,  the  in- 
spected firm  is  requested  to  put  its  assurance  in  writing  and  submit  it  to 
Washington  with  corrected  sample  labels  or  invoices.  In  those  cases  where  there 
are  serious  deficiencies  due  possibly  to  intention  or  negligence,  or  in  the  case  of 
deficiencies  which  have  been  called  to  the  inspected  firm's  attention  on  several 
occasions  without  correction  being  made,  it  is  the  practice  to  request  a  formal 
investigation  number  looking  forward  to  a  Commission  cease  and  desist  order 
or  an  affidavit  of  voluntary  compliance. 

The  Bureau  of  Textiles  and  Furs  also  has  several  examiners  who  scan  news- 
paper and  periodical  advertising  received  from  throughout  the  country  noting 
advertisements  which  are  in  violation  of  the  Textile,  Fur  or  Federal  Trade 
Commission  Acts  in  regard  to  textile  and  fur  products. 

The  efficacy  of  the  Bureau's  insix>ction  work  is  demonstrated  when  we  con- 
sider that  during  the  first  three  quarters  of  fiscal  1969  of  189  formal  investiga- 
tions initiated  140  of  these  resulted  from  the  inspection  program. 

Henry  D.  Stringer, 
Director,  Bureau  of  Textiles  and  Furs. 


New  York  University, 

School  OF  Law, 
New  York,  N.Y.  June  9, 1969. 
John  Buffington,  Esq., 
Office  of  the  General  Counsel, 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Buffington  :  First  let  me  say  that  I  appreciate  very  much  the 
cordiality  with  which  we  were  received  on  Friday,  and  the  very  cooperative 
way  in  which  you  and  your  colleagues  went  about  making  information  available 
to  us.  I  will  try  to  set  out  briefly  in  this  letter  the  categories  of  information 
that  it  was  agreed  could  be  made  available  to  us  without  inordinate  inconvenience 
to  the  staff  of  the  Commission. 

We  request  at  this  time  that  the  following  data  be  supplied : 

1.  A  statistical  breakdown  of  "formal"  enforcement  activities  of  the  FTC 
by  year  for  each  of  the  last  10  years.  Information  furnished  would  include  data 
with  respect  to  complaints  filed  and  pending,  complaints  dismissed  prior  to  final 
action  (by  settlement  or  otherwise),  cease  and  desist  orders  obtained,  etc.  It 
is  understood  that  the  information  will  be  furnished  in  the  finest  categories 
possible ;  for  example,  it  would  be  most  helpful  in  the  antimonopoly  enforcement 
area  to  have  separate  data  for  section  7  enforcement,  and  for  each  relevant 
subsection  of  the  Robinson-Patman  Act  (i.e.  2(a),  2(c),  2(d),  2(e),  and  2(f)). 

2.  A  statistical  breakdown,  similar  to  that  described  under  Paragraph  1,  of 
FTC  "informal"  compliance  activities  (e.g.  advisory  opinions,  trade  regulation 
rules,  etc.)  by  year  for  each  of  the  past  10  years. 

3.  Copies  of  the  "Workload  and  Manpower  Quarterly  Report"  for  each  quarter 
for  each  of  the  past  4  years. 

4.  To  the  extent  available,  an  indication  of  dollars  spent  by  year  by  each 
Bureau  and  Division  of  the  FTC  for  the  past  12  years. 

5.  A  copy  of  the  transcript  of  testimony  of  the  FTC  Consumer  Protection  hear- 
ings, held  during  November  and  December  of  1968.  It  is  understood  that  we  will 
review  this  transcript  and  then  discuss  with  you  an  arrangement  whereby  a 
member  of  our  staff  may  have  access  to  the  accumulated  written  submissions 
and  exhibits  compiled  during  those  hearings. 

6.  Copies  of  the  1948  agreement,  and  the  subsequent  exchange  of  letters  in  1962 
and  1963,  summarizing  coordination  arrangements  between  the  Antitrust  Divi- 
sion of  the  Department  of  Justice  and  the  FTC  in  areas  of  concurrent  antitrust 
enforcement. 

7.  A  compilation  of  data  for  the  present  year  and  the  past  two  years  showing 
the  following  information  with  respect  to  each  applicant  to  the  FTC  who  ac- 
cepted an  offer  of  employment  on  the  legal  staff,  or  received  and  declined  an 
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offer:    (a)    home  state   (b)   law  school  affiliation   (c)   rough  estimate  of  class 
standing,  and  (d)  law  school  aptitude  score  (when  available). 

8.  To  the  extent  available,  similar  information  will  be  furnished  for  the  cur- 
rent year  and  each  of  the  past  two  years  with  respect  to  applicants  who  did  not 
receive  offers. 

9.  A  copy  of  the  standard  rating  form  used  by  interviewers  in  summarizing 
relevant  data  on  law  school  students  applying  for  legal  positions  with  the  FTC. 

10.  An  organizational  chart  for  the  FTC  showing  the  number  of  people  in  each 
Bureau  and  Division. 

11.  A  brief  description  of  techniques  used  to  detect  violations  in  each  substan- 
tive area  within  the  jurisdiction  of  the  FTC,  e.g.,  textile  and  fur  labeling,  decep- 
tive practices,  mergers,  price  discrimination,  etc. 

12.  Statistical  analysis  of  the  duration  of  formal  enforcement  proceedings  in 
each  substantive  area  within  the  jurisdiction  of  the  FTC  for  a  series  of  recent 
years  ( if  possible,  for  cases  filed  since  1961 ) . 

13.  Instructions  to  the  staff  concerning  governing  criteria  to  open  or  close  cases, 
and  concerning  selection  of  the  appropriate  enforcement  procedures  (e.g.  formal 
proceeding,  advisory  opinion,  etc.) — largely  included  in  the  Administration 
Manual. 

14.  Any  reports  or  evaluative  materials  showing  the  extent  to  which  states 
have  established  or  expanded  consumer  protection  programs  in  the  last  10  years. 

Please  send  the  data  requested  to  Robert  Skitol  at  the  N.Y.U.  Law  Review 
office,  N.Y.U.  Law  School.  249  Sullivan  Street,  New  York,  New  York  10002.  We 
would  appreciate  it  if  you  would  send  information  along  as  it  becomes  available 
rather  than  await  compilation  of  all  requested  data. 

In  the  future,  when  additional  information  is  requested,  we  understand  that 
Mr.  Skitol  is  to  communicate  directly  with  John  Delany. 
Again,  many  thanks  for  your  cooperation. 
Very  truly  yours, 

Robert  Pitofsky. 


Item  No.  11   (Restraint  of  Trade) 


June  30,  1969. 


To :  John  A.  Delaney,  Director,  Office  of  Administration. 
From  :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 
Subject:  Response  to  Paragraph  Eleven  of  letter  from  Robert  Pitofsky,  Esq. — 
American  Bar  Association  Study. 
Attached  herewith  are  brief  descriptions  of  techniques  used  to  detect  violations 
in  each  of  the  Division's  areas  of  responsibility,  as  requested  by  Robert  Pitofsky, 
Esq.  in  Item  11  of  his  letter  of  June  9, 1969. 
Respectfully  submitted, 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 

SECTION    5    federal   TRADE   COMMISSION   ACT    (DIVISION    OF   GENEHIAL  TRADE 

RESTRAINTS) 

The  Division  of  General  Trade  Restraints  utilizes  several  methods  in  deter- 
mining the  existence  of  possible  violations  of  Section  5  of  the  Federal  Trade 
Commission  Act. 

First:  This  Division  regularly  receives  letters  of  complaint  from  Congress- 
men, other  government  agencies,  corporations  and  private  businessmen  and 
citizens  concerning  alleged  illegalities.  Division  attorneys  daily  review  these 
complaints  to  determine  whether  any  violations  of  Section  5  of  the  FTC  Act 
exist,  and  what  if  anything,  can  be  done  about  such  violations  in  view  of  prior 
commitment  of  money  and  manpower. 

Second :  Attorneys  in  this  Division  regularly  scrutinize  various  trade  publica- 
tions such  as  the  Kipplinger  Letter ;  Oil  Daily,  Wall  Street  Journal ;  Journal  of 
Commerce ;  Barron's ;  etc.,  as  well  as  the  New  York  Times  and  various  other 
newspaper  publications  and  some  of  the  better  known  magazines  such  as  For- 
tune. The  Division  also  receives  copies  of  magazines  or  periodicals  published  by 
trade  associations  and  distributed  primarily  to  their  members.  Also,  the  attor- 
neys in  this  Division  attend  various  seminars  where  information  with  respect 
to  different  industries  is  disseminated.  In  addition,  we  are  in  regular  receipt  of 
economic  reports  from  various  sources,  including  the  Federal  Government,  on 
different  industries. 
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As  a  result  of  the  foregoing  the  Division  develops  a  rather  high  degree  in 
expertise  in  being  able  to  become  knowledgeable  as  to  the  possibility  of  viola- 
tions of  the  statutes  administered  by  the  Federal  Trade  Commission. 

EOBINSON-PATMAN    ACT    (DIVISION    OF    DISCRIMINATORY   PRACTICES) 

Most  of  the  complants  charging  acts  or  parctices  which  may  violate  the  Rob- 
inson-Patman  Act  are  initially  brought  to  the  Commission's  attention  by  those 
individuals  and  firms  adversely  affected  by  the  pricing  practice,  i.e.,  injured 
business  competitors  and  dealers  or  distributors  of  the  party  against  whom  the 
complaint  was  made.  Other  sources  include  members  of  Congress,  other  federal 
state  or  local  government  agencies,  and  trade  associations.  Such  complaints  are 
assigned  to  staff  counsel  for  screening  purposes  and  as  an  incident  to  this  proc- 
ess, or  during  the  course  of  a  formal  investigation,  staff  counsel  may  detect 
other  violations  of  the  Act. 

In  addition,  we  have  our  own  program  to  detect  and  identify  possible  viola- 
tions of  the  Act.  Members  of  the  staff  regularly  monitor  trade  journals,  financial 
newspapers  and  magazines,  and  newspapers  of  general  circulation  as  well  as 
other  publications  for  information  indicating  possible  violations.  Also  those 
members  of  the  staff  who  are  specialists  in  specific  industries  maintain  a  con- 
stant surveillance  over  those  industries. 

The  Commission  also  utilizes  the  formal  procedures  of  investigational  hear- 
ings and  reports  or  answers  furnished  in  compliance  with  Section  6(b)  orders 
as  investigational  aids  in  determining  the  existence  of  possible  law  violations. 

MiaiGERS    AND    ACQUISITIONS     (DIVISION    OF    MERGERS) 

There  are  two  sources  of  information  used  by  this  Division  for  detecting  viola- 
tions of  Section  7  of  the  Clayton  Act — the  public  press,  primarily  The  Wall 
Street  Journal,  and  complaints  from  the  public  and  competitors  about  particular 
mergers.  More  than  95  percent  of  our  original  information  concerning  mergers 
comes  to  our  attention  from  reports  in  The  Wall  Street  Journal,  other  news- 
papers and  trade  publications.  Such  publications  are  analyzed  on  a  daily  basis 
and  certain  planned  or  announced  mergers  are  selected  for  investigation  after 
checking  through  liaison  arrangements  with  the  Department  of  Justice  that  the 
matter  will  be  handled  by  the  Commission. 

Once  it  has  been  decided  that  a  merger  is  to  be  handled  by  the  staff  of  the 
FTC,  the  usual  procedure  is  to  initiate  an  investigation  and  to  send  letters  re- 
questing comprehensive  information  from  the  acquiring  and  acquired  corpora- 
tions. In  some  few  instances,  compulsory  process  is  used,  instead  of  using  letter 
requests  for  voluntary  submission  of  information.  Compulsory  process  consists 
of  investigational  subpoenas  duces  tecum,  orders  to  file  Section  6(b)  Special 
Reports  and  on  occasion  investigational  subpoenas  ad  testificandum,  wherein 
witnesses  testify  at  closed  investigational  hearings. 

The  information  obtained  from  the  merging  corporations  is  analyzed  and  at- 
torneys from  this  Division  confer  with  competitors  and  any  other  persons  in  or 
outside  the  industry  who  may  have  pertinent  knowledge  concerning  the  industry 
and  the  impact  of  the  merger  therein.  Universe  market  data  is  developed  using 
any  available  Bureau  of  the  Census  information  or  other  public  or  industry  rec- 
ognized survey  data  showing  total  industry  sales  from  which  market  shares  may 
be  derived.  All  of  the  data  obtained  is  carefully  analyzed  as  the  investigation 
develops  in  order  to  determine  if  Section  7  has,  or  has  not,  been  violated.  If  the 
information  indicates  a  violation,  a  draft  of  complaint  with  a  supporting  memo- 
randum is  submitted  to  the  Commission  for  approval  and  issuance.  If  no  viola- 
tion is  indicated,  a  memorandum  is  prepared  recommending  the  Commission 
close  the  investigation.  During  the  past  three  years,  an  average  of  nine  major 
proposed  mergers  annually  have  been  called  off  after  the  initiation  of  prompt 
investigations. 

The  staff  of  the  Division  of  Mergers  is  unique  within  the  operation  of  the 
Commission  in  that  it  does  its  own  investigating  of  merger  ca.ses.  in  addition  to 
handling  the  preparation  of  the  complaint,  negotiations  of  settlements  and  any 
ensuing  litigation  resulting  from  such  investigations.  The  staff  of  the  Division 
of  Mergers  rarely  utilizes  the  Field  Oflices  of  the  Commission  for  the  purpose  of 
investigating  merger  matters. 
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SECURING  AND  MAINTENANCE  OF  COMPLIANCE  WITH  ALL  FINAL  0BDEB8    (COMPLIANCE 
DIVISION,    BUREAU    OF   RESTRAINT    OF    TRADE) 

The  Compliance  Division  of  the  Bureau  of  Restraint  of  Trade  assumes  respon- 
sibility for  the  procurement  and  maintenance  of  compliance  with  all  final  orders 
issued  by  the  Commission  affecting  antimonopolistic  and  trade  restraining  prac- 
tices having  genesis  in  Section  5  of  the  Commission  Act,  and  all  sections  of  the 
Clayton  Act,  as  amended  over  which  the  Commission  has  jurisdiction. 

Keeping  in  mind  that  some  techniques  are  more  adaptable  to  particular  types 
of  order  compliance  than  are  others,  the  following  are  the  most  prevalent  pro- 
cedures which  we  utilize  to  detect  order  violations : 

(a)  Requiring  a  covered  respondent  to  file  a  supplemental  report  of  compli- 
ance responding  in  detail  to  specific  areas  of  inquiry :  e.g.,  all  mergers  entered 
into  in  a  prior  year,  if  applicable  to  a  provision  of  an  order  prohibiting  acquisi- 
tions without  Commission  approval  (Section  7)  ;  all  meetings  attended  with 
competitors  during  prior  year  (Section  5  price  fixing  order)  ;  names  of  customers 
granted  maximum  advertising  allowances  or  discounts  last  year  (Section  2(a) 
or  (d)  of  Clayton  Act,  as  amended). 

(6)  A  variation  of  (a)  above  is  utilized  through  correspondence  if,  for  con- 
sidered reasons,  a  supplemental  report  is  not  deemed  necessary,  as,  for  example, 
if  a  question  of  order  coverage  exists. 

(c)  Investigational  hearings  accompanied  by  compulsory  process  (several  of 
our  civil  penalty  cases  were  developed  by  personnel  of  this  Division  through 
utilization  of  this  technique). 

{d)  Use  of  Section  6  questionnaires.  We  have  found  this  device  to  be  par- 
ticularly adaptable  to  Section  7  and  2(d)  type  inquiries. 

(e)  Interviews  in  the  field  by  Compliance  Division  personnel  if  the  matter 
indicates  the  advisability  of  our  getting  quick  information  through  this  medium. 

(/)  Referral  to  Bureau  of  Field  Operations  of  spot  checks  or  protracted  in- 
vestigations involving  interviews  with  a  multiplicity  of  industry  factors  at 
various  functional  levels.  An  illustration  of  this  type  of  referral  would  be  an 
order  prohibiting  dealer  coercion. 

(g)  An  extensive  use  of  correspondence  to  develop  general  inquiries  or  com- 
plaints which  we  receive  on  a  periodic  basis.  A  variation  of  this  technique  also 
involves  our  consistent  use  of  the  telephone  to  talk  to  informants  or  trade  sources. 

(h)  At  times,  check  of  certain  data  in  possession  of  other  governmental 
agencies. 

(i)  At  times,  referrals  from  other  governmental  agencies,  both  State  and 
Federal. 

{))  Examination  of  trade  periodicals,  particularly  with  respect  to  merger 
activity  which  may  involve  a  covered  respondent. 

(fc)  Referrals  from  other  Divisions  of  the  Commission  which  develop  informa- 
tion which  in  their  opinion  bear  upon  compliance  with  an  order. 

(l)   Complaints  from  competitors,  members  of  Congress,  and  the  public. 

(m)  The  insertion  of  affirmative  provisions  in  an  order  requiring  respondent 
to  maintain  certain  types  of  records  or  to  assume  a  particular  type  of  burden  in 
the  event  that  a  particular  course  of  action  is  pursued. 


Letter  to  Professor  Robert  Pitofsky  From  John  A.  Delaney, 
Dated  July  29,  1969,  Transmitting  Material  With  Relation  to 
Advisory  Opinions  and  Trade  Regulation  Rules 


July  29,  1969. 
Prof.  Robert  Pitofsky, 

Vanderbilt  Hall,  New  York  University  Law  School, 
New  York,  N.Y. 

Dear  Professor  Pitofsky  :  The  enclosed  materials  are  being  submitted  to  you 
in  response  to  paragraph  2  of  your  letter  of  June  9, 1969. 

As  Mr.  Yarley  has  mentioned  in  his  memorandum  to  Mr.  Day  dated  July  17, 
1969,  we  are  unable  to  fulfill  the  10-year  requirement  in  the  furnishing  of  statistics 
in  those  areas  since  the  first  trade  regulation  rule  was  not  adopted  until  FY  1964. 
Information  is  being  submitted  on  trade  practice  rules  only  since  FY  1962  (see  Mr. 
Hall's  memorandum  dated  July  14,  1969)  ;  the  first  advisory  opinions  were  issued 
in  that  same  fiscal  year  when  the  Division  of  Advisory  Opinions  was  established. 

Mr.  Helm  has  also  submitted  a  paper  entitled  "The  Use  of  Advisory  Opinions 
and  Voluntary  Compliance  Procedures  in  Dealing  with  the  Federal  Trade  Com- 
mission," which  he  submitted  at  the  Proceedings  of  the  Seventh  Annual  Corporate 
Counsel  Institute,  held  at  Northwestern  University  School  of  Law  on  October  10 
and  11, 1968. 

Sincerely  yours, 

John  A.  Delaney, 
Director,  Office  of  Administration. 

July  17,  1969. 
To: 

Monroe  F.  Day, 

Management  OflBcer, 

OflSce  of  Administration. 
From : 

Chalmers  B.  Yarley,  Director, 

Bureau  of  Industry  Guidance. 
Subject : 

Letter  dated  June  9, 1969,  from  Robert  Pitofsky. 

The  following  information  is  submitted  in  response  to  item  #2  of  Mr.  Pitofsky's 
letter  of  June  9,  1969.  addressed  to  General  Counsel  Buffington. 

We  are  unable  to  fulfill  the  10  year  requirement  since  the  first  trade  rgulation 
rule  was  not  adopted  until  FY  1964.  There  are  presently  13  trade  regulation  rules 
in  effect,  adopted  as  follows : 

Fiscal  year  1964 

Advertising  and  Labeling  Of  Sleeping  Bags  As  To  Size 

Deceptive  Use  Of  "Leakproof,"  "Guaranteed  Leakproof,"  Etc.,  As  Descriptive 
Of  Dry  Cell  Batteries 

Deception  As  To  Nonprismatic  And  Partially  Prismatic  Instruments  Being 
Prismatic  Binoculars 

Misbranding  And  Deception  As  To  Leather  Content  of  Waist  Belts 

Fiscal  year  1965 

Deceptive  Advertising  and  Labeling  as  to  Size  of  Tablecloths  and  Related 

Products 

Deceptive  Advertising  and  Labeling  of  Previously  Used  Lubricating  Oil 
Misuse  of  "Automatic"  or  Terms  of  Similar  Import  as  Descriptive  of  Household 

Electric  Sewing  Machines 

Fiscal  year  1966 

Deceptive  advertising  as  to  sizes  of  viewable  pictures  shown  by  television 
receiving  sets. 
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Fiscal  year  1968 

Failure  to  disclose  that  skin  irritation  may  result  from  washing  or  handling 
glass  fiber  curtains  and  draperies  and  glass  fiber  curtain  and  drapery  fabrics. 

Discriminatory  practices  in  men's  and  boys'  tailored  clothing  industry. 

Deception  as  to  transistor  count  of  radio  receiving  sets  including  transceivers. 

Fiscal  year  1969 

Deceptive  advertising  and  labeling  as  to  length  of  extension  ladders. 

Failure  to  disclose  the  lethal  effects  of  inhaling  quick-freeze  aerosol  spray 
products  used  for  frosting  cocktail  glasses. 

COMPLIANCE 

There  are  approximately  1,587  manufacturers,  importers  and  distributors  sub- 
ject to  the  provisions  of  the  above  rules.  In  the  course  of  our  compliance  program 
we  have  received  proof,  based  on  data  evaluated  to  date,  showing  that  such 
parties  subject  to  the  rules,  with  the  exception  of  28,  were  in  full  compliance 
therewith.  In  those  28  instances,  we  received  assurances  of  voluntary  compliance 

as  follows :  ,,     ^ 

Number 

Fiscal  year  1967 H 

Fiscal  year  1968 7 

Fiscal  year  1969 10 

Total 28 

We  do  not  have  data  on  a  fiscal  basis  as  to  the  time  we  contacted  the  industry 
members  or  the  dates  that  we  received  proof  of  compliance  from  such  members. 

CHAXMEats  B.  Yakley, 
Director,  Bureau  of  Industry  Ouidance. 

This  memo  also  includes  the  assurances  of  discontinuances,  which  later  became 
assurances  of  voluntary  compliance  in  the  industry  guidance  area. 


July  14.  1969. 
To  :  Monroe  F.  Day,  Management  OflScer,  Office  of  Administration. 
From :  E.  M.  Hall,  Jr.,  Chief,  Division  of  Industry  Guides,  Bureau  of  Industry 

Guidance. 
Subject :  Letter  dated  June  9, 1969,  from  Robert  Pitofsky. 

The  following  information  is  submitted  in  response  to  item  #2  of  Mr.  Pitof- 
sky's  letter  of  June  9,  1969,  addressed  to  General  Counsel  Buffington. 

The  information  respecting  this  Division's  Guide  and  rule  making  activities 
covers  inclusively  FY  1962  through  the  first  11  months  of  FY  1969: 

In  FY  1962  trade  practice  rules  were  promulgated  for  the  Pleasure  Boat, 
Residential  Aluminum  Siding,  Stationers,  Metallic  Watch  Band,  and  Rebuilt, 
Reconditioned  &  Other  Used  Automotive  Parts  Industries.  During  the  same  pe- 
riod advertising  Guides  were  adopted  for  Fallout  Shelters  and  for  Shell  Homes. 

In  FY  1963  trade  practice  rules  were  promulgated  for  the  Kosher  Food  Prod- 
ucts Industry  and  for  the  Wire  Rope  Industry.  Guides  were  adopted  for  Ad- 
vertising Radiation  Monitoring  Instruments  and  for  Shoe  Content  Labeling  and 
Advertising. 

In  FY  1964  trade  practice  rules  were  promulgated  for  the  Household  Furni- 
ture Industry  and  for  the  Braided  Rug  Industry.  In  addition.  Guides  Against 
Deceptive  Pricing  and  Guides  for  the  Mail  Order  Insurance  Industry  were 
adopted. 

In  FY  1965  trade  practice  rules  were  promulgated  for  the  Fresh  Fruit  & 
Vegetable  Industry  and  the  following  Guides  were  adopted :  Guides  Against 
Debt  Collection  Deception ;  and  Guides  for  Avoiding  Deceptive  Use  of  Word 
"Mill"  in  the  Textile  Industry. 

In  FY  1966  Guides  Against  Deceptive  Labeling  «&  Advertising  of  Adhesive 
Compositions  were  promulgated  and  a  Guide  relating  to  Deceptive  Pricing  in 
the  Tire  Industry  was  adopted. 

In  FY  1967  Guides  were  adopted  for  the  Tire  Industry  (except  Guide  15). 

In  FY  1968  Guide  Against  Deceptive  Use  of  the  Word  "Free"  in  Connection 
With  the  Sale  of  Photographic  Film  and  Film  Processing  Service  was  adopted. 

In  FY  1969  Guides  were  adopted  for  the  Watch  Industry,  for  the  Beauty  & 
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Barber  Equipment  &  Supplies  Industry,  for  the  Greeting  Card  Industry,  for 
the  Ladies'  Handbag  Industry,  for  the  Dog  &  Cat  Food  Industry,  and  for  Ad- 
vertising Allowances  and  Other  Merchandising  Payments  and  Services. 

During  the  period  covered  above  a  number  of  existing  Guides  and  trade  prac- 
tice rules  were  revised,  amended,  or  otherwise  modified.  Information  on  this 
subject  is  available  if  desired. 

Attached  are  charts  showing  rule  and  Guide  compliance  activities  and  inter- 
pretative work  of  this  Division  during  the  period  discussed. 

E.  M.  Hall,  Jr., 
Chief,  Division  of  Industry  Guides,  Bureau  of  Industrial  Guidance. 
Approved. 

Chalmers  B.  Yarley,  Director,  Bureau  of  Industry  Guidance. 


BUREAU  OF  INDUSTRY  GUIDANCE,  DIVISION  OF  INDUSTRY  GUIDES 


Compliance  with 

trade  practice 

rules  and  guides 

Rules         Guides 

Compliance  with 

trade  practice 

rules  and  guides 

Rules         Guides 

Fiscal  year  1962: 

On  hand  beginning  fiscal  year.. 
Received. 

Completed: 

Assurance  of 
discontinuance 

418 
533 

303 
417 
231 

231 
426 

229 

287 
141 

141 
323 

203 
150 
111 

111 
222 

143 
83 

107 

107 
271 

38 

59 
63 

710 
619 

204 
800 
325 

325 
475 

123 
542 
135 

135 
533 

150 
322 
196 

196 
389 

140 
129 
316 

316 
212 

34 

269 
54 

Fiscal  year  1967: 

On  hand  beginning  fiscal  year. 

Received 

Completed: 

Assurance    of    voluntary 

compliance 

Assurance  of  discontinu- 
ance  -. 

218 
254 

133 

14 
77 

171 
372 

107 

Other  disposition.. 
On  hand  end  fiscal  year. 

year.. 

106 

Fiscal  year  1963: 

On  hand  beginning  fiscal 

Received .._ 

Completed: 

Other  disposition 

Total 

Fiscal  year  1968: 

On  hand  beginning  fiscal  year__ 

Received. _. 

Completed: 

Assurance    of    voluntary 
compliance. 

107 

248 

223 

Assurance  of 
discontinuance. 

241 
194 

159 

23 
54 

223 

Other  disposition... 
On  hand  end  fiscal  year. 
Fiscal  year  1964: 

On  hand  beginning  fiscal 

year.. 

193 
123 

Received... 

Assurance    of    discontin- 
uance  

Other  disposition 

Total _ 

Completed: 

Assurance  of 
discontinuance 

28 
60 

Other  disposition... 
On  hand  end  fiscal  year. 
Fiscal  year  1965: 

On  hand  beginning  fiscal 

Received 

Completed: 
Assurance  of 
discontinuance... 

year.. 

206 

205 

Fiscal  year  1969: 

On  hand  beginning  fiscal  year.. 
Received 

Completed: 

Assurance    of    voluntary 
compliance  .. 

206 
159 

1118 

22 

55 

205 
185 

109 

Other  disposition 

On  hand  end  fiscal  year 

Fiscal  year  1966: 

On  hand  beginning  fiscal  year.. 

Received.. 

Completed: 

Assurance    of    voluntary 

compliance 

Assurance    of    discontin- 

uance.- 

Other  disposition 

Assurance    of    discontin- 
uance  

Other  disposition 

Total.... .~ 

12 
62 

171 

207 

Total 

218 

171 

■  Include  2  assurances  accepted  in  1  file. 
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Interpretations 

of 

Interpretations  of 

trade  practice  rules 

trade  practice  rules 

and  guides 

and  gu 

des 

Rules         Guides 

Rules 

Guides 

Fiscal  year  1962: 

Fiscal  year  1966: 

On  hand  beginning  fiscal  year.. 

17 

27 

On  hand  beginning  fiscal  year. . 

2 

9 

Received _ 

171 

329 

Received 

152 

324 

Completed _ 

177 

310 

Com  pleted 

153 

327 

On  hand  end  fiscal  year 

11 

46 

On  hand  end  fiscal  year 

1 

6 

Fiscal  year  1963: 

Fiscal  year  1967: 

On  hand  beginning  fiscal  year.. 

11 

46 

On  hand  beginning  fiscal  year.. 

1 

6 

Received.. 

275 

523 

Received 

177 

317 

Completed 

280 

551 

Completed 

172 

323 

On  hand  end  fiscal  year 

6 

18 

On  hand  end  fiscal  year 

6 

Fiscal  year  1964: 

Fiscal  year  1968: 

On  hand  beginning  fiscal  year.. 

6 

18 

On  hand  beginning  fiscal  year.. 

6 

Received 

181 

421 

Received 

204 

334 

Completed 

182 

431 

Com  pleted 

204 

332 

On  hand  end  fiscal  year 

5 

8 

On  hand  end  fiscal  year 

6 

2 

Fiscal  year  1965: 

Fiscal  year  1969: 

On  hand  beginning  fiscal  year.. 

5 

8 

On  hand  beginning  fiscal  year.. 

6 

2 

Received 

141 

26b 

Received 

228 

654 

Completed 

144 

264 

Com  pleted 

227 

654 

On  hand  end  fiscal  year 

2 

9 

On  hand  end  fiscal  year 

7 

2 

July  8,  1969. 
To  :  John  Delaney,  Director  of  Personnel. 

From :  Hugh  B.  Helm,  Chief,  Division  of  Advisory  Opinions,  Bureau  of  Industry 
Guidance.  Statistics  Requested  by  Mr.  Pitofsky's  letter  of  June  9,  1969. 

Forwarded  herewith  are  statistic  sheets  requested  in  item  2  of  Mr.  Pitofky's 
letter  of  June  9,  1969.  We  believe  the  sheets  are  self  explanatory.  They  go  back 
to  1962  when  the  Division  was  first  placed  in  operation. 

We  also  forward  2  copies  of  the  two  volumes  of  published  Advisory  Opinion 
Digests  with  index  as  to  subjects  and  statutes  involved.  Sometime  during  July 
we  expect  to  receive  the  first  volume  of  Advisory  Opinion  Digests  from  Govern- 
ment Printing  OflBce.  The  volume  wilF  contain  313  Advisory  Opinion  Digests 
through  the  calendar  year  1968,  with  cross  index  as  to  subject  matter  and  statute. 
We  enclose  copy  of  our  1968-69  fiscal  report  which  points  up  the  fact  that  the 
work  of  the  Division  of  Advisory  Opinions  is  75%  consumer  oriented. 
Respectfully  submitted, 

Hugh  B.  Helm, 
Chief,  Division  of  Advisory  Opinions,  Bureau  of  Industry  Guidance. 

Total  number  of  advisory  opinions  issued  by  Commission,  1962  through  1969 

Fiscal  year : 

1962 1 

1963 40 

1964 30 

1965 58 

1966 46 

1967     83 

1968 136 

1969 126 

Total 1 520 
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Total  number  sutmitterl,  to  Commission,  1962  through  1969 

Fiscal  year : 

1962 - 1 

1963 66 

1964 41 

1965 78 

1966 68 

1967 131 

1968 173 

1969 174 


Total '  732 

1  Difference   is    represented    by    "no   opinion"    after    review    and    consideration/   by    the 
Commission  under  Rule  1-1. 

2  For  one  month  only. 

By  statute — total  number  of  advisory  opinions  issued  from  1962  through  1969 

[Fiscal  years] 

Restraint  of  trade,  section  5 109 

Clayton  Act,  section  2(a) 38 

section  2(c) 11 

section  2(d) 64 

section  2(e) 43 

section  2(f) 12 

section  6 1 

section  7 35 

Webb-Pomerene    2 

Capper- Volstead  3 

Deceptive  Practices,  section    5 226 

section  12 19 

section  15 1 

Textile   Act 11 

Wool    2 

Fair  packaging  and  labeling 2 

Truth  in  lending 1 

Total  number  of  advisory  opinion  digests  published,  1962  through  1969 

Fiscal  year: 

1962  0 

196^  0 

1964  0 

1965  2 

1966  59 

1967 76 

1968  123 

1969  99 

Total  359 
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FTC  ADVISORY  OPINIONS  ISSUED,  CLASSIFIED  BY  STATUTES,  FISCAL  YEARS  1962-69 


1962        1963       1964       1965       1966       1967 


1968 


1969 


Restraint  of  trade: 

F.T.C.  Act.. 

Clayton  Act: 

Sec.  2(a) 

Sec.  2(c) 

Sec.  2(d) 

Sec.  2(e) 

Sec.  2(0 

Sec.  6 

Sec.  7. 

Webb-Pomerene  Act 

Capper- Volstead.. 

Deceptive  practices: 
F.T.C.  Act: 

Sec.  5 

Sec.l2 

Sec.  15... 

Textile  and  furs: 

Wool  Act 

Textile  Act 

Fair  Packaging  and  Labeling  Act. 
Truth  in  Lending  Act 


11 


10 


10 


19 


25 


28 


1 

5 

2 

2 

1 

9 

12 

6 

0 

2 

1 

2 

2 

1 

1 

2 

0 

10 

4 

6 

11 

12 

12 

9 

0 

8 

4 

4 

5 

8 

4 

10 

0 

2 

3 

2 

0 

1 

2 

2 

0 

0 

0 

0 

0 

0 

0 

1 

0 

4 

2 

8 

1 

3 

6 

11 

0 

0 

0 

1 

1 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

2 

0 

10 

7 

24 

19 

26 

76 

64 

0 

0 

0 

4 

0 

5 

6 

4 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

1 

0 

1 

0 

0 

0 

1 

0 

0 

0 

2 

8 

0 

0 

0 

0 

0 

0 

1 

1 

0 

0 

0 

0 

0 

0 

0 

1 

Division    of   Advisory   Opinions 

The  Division  of  Advisory  Opinions  prepares,  for  the  Commission's  considera- 
tion, proposed  advisory  opinions  in  response  to  requests  of  individuals,  partner- 
ships and  corporations.  These  opinions  discuss  the  legality  of  proposed  courses 
of  action  and,  when  finally  rendered,  are  binding  upon  the  Commission.  The 
Agency  retains  a  right  to  rescind  any  opinion,  however,  should  subsequent  devel- 
opments indicate  a  necessity  for  so  doing.  The  advisory  opinion  procedure  is 
offered  to  businessmen  to  assist  them  in  avoiding  use  of  practices  which  may 
be  contrary  to  laws  administered  by  the  Commission. 

Accomplishments — Fiscal  1968 

While  the  total  requests  for  advice  remained  about  the  same  as  the  number 
received  during  the  preceding  year,  173  processed  requests  for  advisory  opinions 
were  forwarded  to  the  Commission.  This  number  compares  with  the  131  requests 
forwarded  during  the  preceding  year.  One  hundred  and  thirty-six  opinions  were 
issued  by  the  Commission  during  the  year,  representing  a  substantial  increase 
over  the  eighty-three  opinions  issued  during  fiscal  year  1967. 

Incoming  requests  dealt  with  questions  arising  under  practically  all  of  the 
numerous  statutes  administered  by  the  Commission.  Most  of  them,  however, 
came  within  the  scope  of  the  Federal  Trade  Commission  Act  and  the  amended 
Clayton  Act  and  involved  either  actual  or  potential  trade  restraints  or  actual 
or  potential  deceptive  practices. 

The  questions  presented  and  the  opinions  rendered  by  the  Commission  involved 
many  problems  having  a  high  degree  of  economic  or  social  impact,  and  involving 
complex  issues  of  law.  In  this  regard,  in  the  area  of  trade  restraints,  the  Com- 
mission afl5rmatively  granted  opinion  clearance  to  two  requests  concerning  pro- 
posed mergers,  while  disapproving  six  other  merger  proposals. 

One  of  the  aflSrmative  opinions  granting  merger  clearance  followed  Commis- 
sion policy  to  encourage  the  growth  of  regional  dairies  by  permitting  a  small 
dairy  to  be  acquired  by  a  somewhat  larger  regional  company.  The  other  opinion 
approved  a  proposed  combination  of  two  moderately  sized  building  materials 
corporations  which  were  not  in  competition  with  each  other  since  each  served 
different  customers  in  different  geographical  areas. 

An  opinion  of  considerable  social  and  economic  significance  dealt  with  a 
problem  faced  by  minority  groups  in  ghetto  areas.  The  problem  in  question 
involved  one  group  of  manufacturers  who  were  contemplating  an  offer  to  extend 
credit  terms  to  residents  in  ghetto  areas  to  assist  in  establishing  retail  stores. 
The  applicants  were  concerned,  however,  that  such  an  offer  might  occasion  vio- 
lation of  the  Robinson-Patman  Act's  prohibition  of  price  discriminations.  Draw- 
ing upon  its  knowledge  of  competitive  conditions  within  the  industry  in  ques- 
tion, the  Commission,  through  an  advisory  opinion,  was  able  to  open  the  way 
for  manufacturers  to  help  put  minority  people  into  new  businesses  of  their  own. 
As  a  result,  approximately  20  million  dollars  will  be  allocated,  on  extended  re- 
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payment  terms,  for  some  500  new  stores,  owned  and  operated  by  those  who  dwell 
in  the  inner  city  in  ghetto  areas. 

Other  opinions  rendered  during  the  year  ranged  across  such  diverse  subjects 
as  drug  advertising,  disclosure  of  foreign  origin  of  imported  products,  selective 
leasing  of  shopping  center  space,  and  computerized  collection  and  dissemination 
of  marketing  information,  among  others. 

During  the  year  the  Division  vigorously  implemented  an  earlier  Commission 
decision  to  make  public  digests  of  its  advisory  opinions  whenever  possible.  Many 
businessmen  have  advised  that  publication  of  these  digests  has  been  instrumen- 
tal in  persuading  them  not  to  embark  upon  a  questionable  course  of  business 
action  which  they  might  have  otherwise  pursued  had  not  they  been  made  aware 
of  the  fact  that  the  Commission  regarded  the  practice  in  question  to  be  illegal- 

Program  for  fiscal  year  1970 

While  the  workload  of  the  Division  of  Advisory  Opinions  is  primarily  dependent 
upon  requests  for  opinions  from  the  business  community,  it  is  anticipated  that 
approximately  200  requests  will  be  processed  during  fiscal  year  1969  and  that 
this  figure  will  be  exceeded  in  FY  1970. 

In  addition,  the  Commission  has  recently  taken  action  to  require  recipients 
of  advisory  opinions  granting  clearance  to  tri-partite  promotional  programs,  to 
file  compliance  reports  within  six  months.  Considerable  staff  time  will  be  invested 
in  processing  the  forty  reports  to  be  rendered  to  the  Commission  in  connection 
with  currently  outstanding  advisory  opinions.  Further,  this  action  will  be  followed 
in  the  future  with  new  advisory  opinions  dealing  with  questions  arising  in 
connection  with  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act. 

In  this  connection,  proposed  revised  Guides  for  Advertising  Allowances  and 
Other  Merchandise  Payments  and  Services  Compliance  with  Sections  2(d)  and 
2(e)  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act  are  being 
published  and  circulated  to  the  public  and  business  community  for  comment. 
These  proposed  Guides,  as  did  the  1967  amendment,  call  attention  to  the  avail- 
ability of  Commission's  advisory  opinion  procedure  and  invite  those  contem- 
plating implementation  of  tri-partite  promotional  plans  to  make  use  of  the 
procedure.  Because  of  the  widespread  publicity  which  the  proposed  Guides 
themselves  will  receive  and  because  the  development  of  three-party  promotional 
plans  is  becoming  increasingly  common,  it  is  anticipated  that  this  area  of  the 
law  will  account  for  a  considerable  upswing  in  the  division's  workload,  both  in 
preparing  opinions  and  processing  compliance  reports. 

A  portion  of  the  Commission's  available  manpower  will  continue  to  be  devoted 
to  the  preparation  and  indexing  of  the  advisory  opinion  digests  which  have 
proved  so  valuable. 

Increase  requested — fiscal  year  1970 

To  meet  the  anticipated  increase  in  workload,  especially  that  involving  the 
aforementioned  compliance  reports,  an  additional  $14,000  is  requested  to  provide 
one  GS-13  attorney. 

Consumer  oriented  opinions 

Advice  sought  by  businessmen  in  connection  with  proposed  courses  of  action 
frequently  resulted  in  the  issuance  of  opinions  so  oriented  as  to  accord  considerable 
protection  for  consumers,  regardless  of  whether  negative  or  aflBrmative  advice 
was  given.  The  processing  of  opinions  of  this  nature  made  up  about  75%  of  the 
Division's  workload  and  covered  a  melange  of  topics  such  as  the  previously 
mentioned  problem  faced  by  minority  groups  in  ghetto  areas.  During  the  past 
year,  the  Division  processed  38  opinions  dealing  with  the  questions  of  proper 
labeling  of  imported  mechandise  in  order  that  the  consuming  public  might  be 
made  aware  of  the  foreign  country  of  origin  of  various  items  from  cutlery  and 
fishing  reels  to  medical  devices  and  nails.  Eight  of  these  opinions  were  con- 
cerned with  the  impropriety  of  using  the  phrases  "Made  in  U.S.A."  or  "U.S. 
Made"  in  the  labeling  of  merchandise  containing  a  substantial  quantity  of 
imported  components. 

Other  consumer  oriented  opinions  processed  during  the  year  concerned  many 
industries  and  products.  A  practice  examined  in  the  jewelry  industry  was  the 
proposed  use  of  a  term  descriptive  of  precious  stones  in  connection  with  the 
advertising  of  a  synthetic  stone.  In  the  textile  industry,  three  opinions  concerned 
the  use  of  symbols  and  names  having  fur-bearing  animal  connotations  in  con- 
nection with  the  labeling  of  a  textile  fiber  product  manufactured  so  as  to  simu- 
late the  fur  of  an  animal  commonly  or  commercially  used  in  the  production  of 
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fur  products.  An  opinion  given  in  the  footwear  industry  advanced  the  view  that 
the  unqualified  term  "Hand  Made"  could  not  be  used  to  describe  a  boot  with 
a  sealed  sole.  Of  particular  significance  to  consumers  are  two  opinions  dealing 
with  guarantees  and  one  dealing  with  wood  fiber  corsages.  As  to  guarantee 
advertising  the  position  was  taken  that  there  shall  be  a  clear  and  conspicuous 
disclosure  of  the  extent  and  nature  of  the  guarantee,  the  manner  in  which  the 
guarantor  will  perform,  and  the  identity  of  the  guarantor,  while  the  corsage 
opinion  held  that  an  article  made  from  wood  fiber  chips  was  wearing  apparel 
subject  to  the  provisions  of  the  Flammable  Fabrics  Act. 

Other  consumer  oriented  opinions  rendered  during  Fiscal  Year  1968  dealt 
with  advertising  claims  for  a  deodorant  spray,  a  mink  oil  skin  lotion  and  a  toilet 
preparation  containing  French  oils,  the  publication  of  a  pricing  manual  for 
common  use  by  service  members  of  a  trade  association,  certain  advertising  pro- 
moting the  sale  of  information  and  a  product  represented  as  a  cure  or  treatment 
for  ailments,  the  substitution  of  merchandise  similar  to  that  ordered  without 
prior  authorization,  the  permissible  period  of  time  during  which  an  advertiser 
may  continue  to  describe  a  new  product  as  being  "new,"  the  use  of  leather 
connoting  terms  in  connection  with  the  labeling  of  non-leather  products  even 
though  the  true  composition  is  disclosed,  and  agreements  among  producers  to 
sell  milk  at  prices  higher  than  those  established  by  state  regulation,  to  name 
but  a  few. 

We  repeat  for  emphasis  that  75%  of  the  work  of  the  Division  of  Advisory 
Opinions  is  consumer  oriented. 

Budget  Projection  and  Justification  for  Fiscal  Year  1970  for  Division  of 

Advisory  Opinions 

Inasmuch  as  for  the  immediate  past  fiscal  year,  173  requests  for  advisory 
opinions  were  prepared  and  submitted  to  the  Commission  and  inasmuch  as  this 
was  an  increase  over  131  requests  prepared  and  submitted  to  the  Commission 
for  fiscal  year  1967,  and  inasmuch  as  both  of  these  figures  are  an  increase  over 
fiscal  year  1966  in  which  68  requests  were  prepared  and  sent  to  the  Commission, 
it  is  apparent  that  when  the  productive  work  of  this  division  has  more  than  dou- 
bled and  it  all  channels  through  the  one  secretary,  that  additional  clerical- 
stenographic  help  is  needed  at  once.  It  is  contemplated  that  a  GS-5  stenographer 
be  added  who  can  assist  in  the  statistical  and  clerical  duties  now  taking  up  all 
of  the  time  of  the  secretary  to  the  Chief.  This  added  stenographer  can  also  act 
as  secretary  to  the  Assistant  Chief  and  be  available  for  his  dictation  and  typing 
and  do  whatever  she  can  to  help  the  whole  division.  The  increased  work  of  the 
division  is  absolutely  too  much  for  one  secretary-clerk-stenographer-adminis- 
trative assistant. 

It  also  follows  that  there  needs  to  be  an  increase  in  professional  personnel.  It 
is  strongly  urged  that  another  Attorney-Adviser,  GS-14  or  GS-15,  be  added  to  the 
staff.  We  have  the  whole  staff  working  at  maximum  output  and  must  anticipate 
increasing  our  production  to  200  requests  for  advisory  opinions  prepared  for  the 
Commission  for  fiscal  year  1969.  We  will  again  be  operating  at  maximum  ca- 
pacity with  the  increased  personnel  in  fiscal  year  1970  and  may  need  to  expand 
further  then. 

The  need  for  more  personnel  both  clerical  and  professional  is  also  indicated 
by  the  Commission's  recent  action  in  requiring  6  months  compliance  reports  on 
40  Three-Party  Promotional  Type  Advisory  Opinions.  This  action  by  the  Com- 
mission will  have  to  be  followed  in  future  2(d)  and  2(e)  Robinson-Patman  Act 
Advisory  Opinions. 
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10   AND   11,  1968 

THE  USE  OF  ADVISORY  OPINIONS  AND  VOLUNTARY  COMPLIANCE  PROCEDURES  IN  DEALING 
WITH    THE    FEDERAL    TRADE    COMMISSION 

(By  Hugh  B.  Helm,*  Federal  Trade  Commission,  Washington,  D.C.) 

A  paper  presented  at  the  Seventh  Annual  Corporate  Counsel 
Institute,  October  10  and  11,  1968.  Copyright  ©  Northwestern  Uni- 
versity School  of  Law,  December,  1968. 

Mr.  Chairman,  Ladies  and  Gentlemen,  it  is  a  great  pleasure  for  me  to  appear 
on  the  program  of  this  highly  regarded  institute.  Particularly,  it  is  an  honor  for 
me  to  follow  one  of  the  leaders  of  the  American  Bar,  Mr,  Barton  of  White 
and  Case. 

This  is  a  good  time  to  remind  you  that  the  remarks  I  make  today  and  the 
opinions  on  the  law  that  I  may  enunciate  are  entirely  my  own  and  there  may 
be  or  may  not  be  someone  at  the  Federal  Trade  Commission  who  agrees  with 
me,  probably  not. 

Nearly  everybody  knows  that  the  Federal  Trade  Commission  was  estab- 
lished by  Congress  on  request  of  President  Woodrow  Wilson  by  enactment  in 
1914  of  the  Federal  Trade  Commission  Act.  This  Act  gives  the  Commission 
jurisdiction  over  unfair  methods  of  competition  in  commerce  and  unfair  or 
deceptive  acts  in  commerce.  Of  course  there  is  much  more  than  this  to  the  Act 
but  these  powers  under  Section  5  are  the  main  ones  you  are  interested  in.  The 
Commission  has  exercised  jurisdiction  over  nearly  every  kind  of  business  in 
America  under  the  Federal  Trade  Commission  Act.  This  Act  supplements  the 
Sherman  Act.  Sherman  Act  violations  are  stopped  in  their  incipiency  as  unfair 
methods  of  competition  under  this  our  basic  act. 

The  mission  of  the  Federal  Trade  Commission  very  simply  put  was  and  is  to 
preserve  competition  in  business.  President  Wilson  said : 

"The  businessmen  of  the  country  desire  something  more  than  that  the  menace 
of  legal  process  ...  be  made  explicit  and  intelligible.  They  desire  the  advice, 
the  definite  guidance  and  information  which  can  be  supplied  by  an  administrative 
body,  an  interstate  trade  commission." 

The  general  jurisdiction  conferred  on  the  Federal  Trade  Commission  by  the 
FTC  Act,  particularly  Section  5  of  the  FTC  Act,  places  in  the  Commission  the 
duty  to  stop  "unfair  methods  of  comi>etition  in  commerce,  and  unfair  and  decep- 
tive acts  or  practices  in  commerce."  Violations  of  the  Sherman  Act  have  been 
held  to  be  unfair  acts  of  competition  under  the  FTC  Act. 

.  Now  there  is  also  a  special  jurisdiction  conferred  on  the  Federal  Trade  Com- 
mission by  several  special  statutes  passed  by  Congress  since  the  FTC  Act  which 
I  shall  now  list : 

Clayton  Act  (15  U.S.C.  12),  as  amended  by  the  Robinson-Patman  Antidiscrim- 
ination Act  (Public  Law  692,  74th  Congress)  ; 

Export  Trade  Act  (15  U.S.C.  61)  ; 

Packers  and  Stockyards  Act,  1921  (7  U.S.C.  181)  ; 

Wool  Products  Labeling  Act  of  1939  (15  U.S.C.  68)  ; 

Trade-Mark  Act  of  1946  (15  U.S.C.  1051)  ; 

Fur  Products  Labeling  Act  (15  U.S.C.  69)  ; 

Flammable  Fabrics  Act  (15  U.S.C.  1191)  ; 

Textile  Fiber  Products  Identification  Act  (15  U.S.C.  70)  ; 

Fair  Packaging  and  Labeling  Act  (Public  Law  89-755,  89th  Congress)  ;  and 
other  public  laws  (such  as  Administrative  Procedure  Act. ) 

Of  these  acts  passed  since  the  FTC  Act,  by  far  the  most  important  has  been 
the  Robinson-Patman  Act  passed  in  1936  to  amend  the  Clayton  Act.  The  main 
purpose  of  this  act  was  to  protect  small  business  from  big  business  and  its  "deep 
pocket"  by  prohibiting  discriminatory  acts  and  practices  having  a  probable  sub- 
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stantial  effect  on  competition  if  they  could  not  be  cost  justified  or  were  not  for 
the  purpose  of  meeting  competition.  Certain  other  acts  and  practices  were  made 
illegal  per  se  by  the  Robinson-Patman  Act,  all  to  the  purpose  that  small  business 
would  have  a  fair  chance  against  the  big  resources  of  big  business. 

For  forty-six  years,  the  lawyers  of  the  Federal  Trade  Commission  were  kept 
busy  directing  investigations,  drawing  complaints  and  prosecuting  violations  of 
the  FTC  Act.  In  1936  the  same  procedure  was  put  into  effect  enforcing  the  Robin- 
son-Patman amendment  to  the  Clayton  Act.  Lawsuits  under  these  two  statutes 
were  our  main  business.  We  did  a  good  job  at  it,  and  won  most  of  our  cases 
including  those  appealed.  Today  these  two  statutes  are  still  the  two  main  statutes 
enforced  by  the  Federal  Trade  Commission.  Most  of  our  cases  have  been  and 
are  brought  under  these  two  statutes.  Most  of  our  business  is  transacted  under 
their  jurisdiction.  These  and  the  others  listed  previously  are  the  statutes  that 
confer  jurisdiction  to  act  on  the  Federal  Trade  Commission.  All  our  activity 
proceeds  under  them,  including  Advisory  Opinions.  We  can  give  an  advisory 
opinion  under  any  of  these  Acts. 

In  1961,  Paul  Rand  Dixon  became  Chairman  of  the  Federal  Trade  Commis- 
sion. At  that  time  he  reorganized  the  staff  completely  and  it  has  functioned  quite 
well  ever  since.  Today  Mr.  Dixon  is  still  Chairman  having  been  reappointed  last 
year.  He  has  now  been  Chairman  longer  than  any  other  man  in  the  history  of 
the  Federal  Trade  Commission. 

The  staff  of  the  Federal  Trade  Commission  is  organized  under  the  Executive 
Director.  There  are  four  special  ofl5ces  under  him.  Secretary,  Program  Review, 
General  Counsel  and  Hearing  Examiners.  In  addition  there  are  six  operating 
bureaus  each  under  a  Director.  They  are :  Deceptive  Practices,  Economics,  Field 
Operations,  Industry  Guidance,  Restraint  of  Trade,  Textiles  and  Furs.  These 
bureaus  are  divided  into  divisions  relevant  to  the  mission  of  the  bureau.  An 
Organizational  Chart  is  included  at  page  44  for  your  future  convenience  in  deal- 
ing with  the  Federal  Trade  Commission. 

One  of  the  first  things  that  Chairman  Dixon  changed  after  his  first  appoint- 
ment was  the  emphasis  and  thrust  at  the  Commission  on  litigation.  This  is  some- 
what strange,  in  a  way,  because  Chairman  Dixon  had  been  one  of  the  top  trial 
lawyers  at  the  Federal  Trade  Commission  in  his  long  career  there.  However, 
he  changed  the  thrust  from  litigation  and  the  emphasis  from  litigation — to  con- 
sultation and  advice  on  future  courses  of  action  and  voluntary  compliance  on 
present  courses  of  action  where  they  violate  statutes  administered  by  the  Fed- 
eral Trade  Commission. 

The  history  of  the  Federal  Trade  Commission  prior  to  Chairman  Dixon  can 
be  read  in  one  reported  case  after  another.  Some  accepted  the  Commission's 
Order  and  went  no  further. 

Others  pursued  their  right  of  appeal  to  the  Circuit  Courts  of  the  United  States 
and  even  to  the  Supreme  Court  of  the  United  States.  The  way  was  long,  cumber- 
some and  indeed  expensive.  One  distinguished  attorney  at  the  Federal  Trade 
Commission  was  17  years  in  litigation  on  one  case.  Seventeen  years  to  get  the 
word  "Liver"  out  of  Carter's  Little  Liver  Pills.  This  case  of  course  was  an 
exception,  but  it  shows  what  a  tough  minded  corporate  litigant  can  do  if  they 
wish  to  tie  up  the  Federal  Trade  Commission  in  expensive  litigation.  There 
comes  to  mind  the  Cement  Institute  case  which  was  fought  by  some  40  law 
firms  for  the  respondent  members  of  the  Cement  Institute  and  its  members 
for  about  eight  years,  with  over  50,000  pages  of  oral  testimony.  The  complete 
record  with  exhibits  cost  over  $.^00,000.  The  three  years  of  trying  the  record 
before  the  Commission  cost  the  industry  5  million  dollars.  Commissioner  Everette 
Maclntyre  was  one  of  three  FTC  counsels  in  this  case.  He  has  just  served  one 
7  year  term  and  been  reappointed  for  another  seven  years.  Many,  many  others 
could  be  cited,  although  I  would  .say  the  average  litigated  case  could  run  the 
full  cour.se  before  the  Commission  and  the  Circuit  Court  on  appeal  and  certiorari 
denied  by  the  Supreme  Court  in  about  two  years.  Now  think,  not  only  how 
expensive  this  litigation  is,  but  how  disrupting  to  the  business  involved  and 
how  worrisome  to  the  corporate  executives  who  must  manage  and  pursue  this 
course  of  action.  Think  of  what  it  can  do  to  the  corporate  image  with  the  public. 
More  than  this,  think  of  the  pitiful  plight  of  the  small  businessman  without 
vast  corporate  resources  to  wage  this  kind  of  battle. 

As  a  trial  attorne.v,  Chairman  Dixon  experienced  all  of  this  and  knew  it  well. 
And  when  he  became  Chairman,  he  did  not  forget  it.  Many  people  had  said 
there  ought  to  be  an  easier  way  to  handle  enforcement.  There  ought  to  be  a 
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fairer  way  to  do  this  for  those  involved.  There  ought  to  be  a  less  costly  way 
to  do  this  for  the  little  fellow. 

Most  businessmen  big  or  small  are  honest  and  want  to  do  the  right  thing. 
Nobody  wants  to  get  in  trouble  with  the  Federal  Government — ^tax-wise,  fraud- 
wise  or  business-wise.  It  is  too  expensive  and  it  is  too  time  consuming.  It  is  not 
good  publicity  for  the  business  or  the  executive  who  finds  himself  or  his  business 
so  involved.  Nevertheless,  there  is  a  hard  core  of  hard  cases  which  can  be 
treated  no  other  way  and  the  Federal  Trade  Commission,  no  more  than  any 
other  Government  agency  is  not  about  to  dispense  with  litigation  entirely.  There 
will  be  trial  attorneys  at  the  Federal  Trade  Commission  after  we  are  all  dead 
and  gone,  but  I  venture  to  predict  that  there  will  never  be  as  many  trials  or 
as  many  people  engaged  in  litigation  again  as  the  history  of  the  Commission 
reveals  prior  to  the  appointment  of  Chairman  Dixon  because  he  found  another 
way  to  obtain  compliance  and  enforce  our  statutes.  To  accomplish  this,  two 
major  programs  were  set  up  for  business  to  approach  on  an  individual  basis. 

The  advisory  opinion  procedure  was  set  up  in  1962  and  about  the  same  time 
the  voluntary  compliance  procedures  were  set  up  as  they  appear  in  the  rules 
today.  Let  us  examine  the  voluntary  compliance  procedures  first. 

If  your  business  is  already  engaged  upon  a  course  of  action  and  becomes  in- 
volved with  the  Federal  Trade  Commission  voluntarily  or  involuntarily,  the 
voluntary  compliance  procedure  is  open  to  you,  provided  you  are  not  a  hard  core 
violator  with  a  prior  record  against  you  and  provided  you  act  in  good  faith. 
What  does  good  faith  mean?  It  means  you  cooperate  fully  with  the  Commission's 
people.  You  give  them  the  information  they  ask  for  whether  it  is  records  or  oral 
testimony  when  you  apply  to  file  an  assurance  of  voluntary  compliance. 

If  you  have  been  in  and  out  of  the  Commission's  investigatory  sights,  off  and 
on  for  the  past  years,  don't  be  surprised  if  the  Commission's  attorneys  tell  you 
it  is  not  in  the  public  interest  to  allow  you  to  file  an  assurance  of  voluntary 
compliance.  In  such  case  you  may  have  to  take  a  consent  order,  which  we  will 
go  into  later. 

The  voluntary  compliance  procedure  involves  your  contacting  the  Commission 
and  asking  whether  or  not  your  individual  enterprise  is  now  violating  the  law. 
If  the  appropriate  operating  division  concludes  you  are  violating  one  of  our 
statutes,  then  you  will  want  to  file  an  assurance  of  voluntary  compliance  and 
receive  a  closing  letter  from  the  Commission.  Authority  to  have  issued  such  a 
letter  by  the  Secretary  for  the  Commission  is  given  to  the  Director  and  Assistant 
Director  of  the  following  four  operating  bureaus  if  no  Commissioner  objects 
within  five  days : 

1.  Deceptive  Practices 

2.  Restraint  of  Trade 

3.  Textiles  and  Furs 

4.  Industry  Guidance 

All  four  of  these  bureaus  handle  voluntary  compliances.  An  assurance  of 
voluntary  compliance  does  not  admit  or  deny  you  have  violated  any  law ;  nor 
does  it  give  immunity  from  Commission  action  in  the  future.  As  a  practical 
matter  a  closing  letter  through  one  of  the  four  bureaus  signed  by  the  Secretary 
for  the  Commission  on  an  application  for  an  assurance  of  voluntary  compliance 
will  ordinarily  lay  the  matter  to  rest. 

The  file  in  a  voluntary  compliance  matter  is  usually  transmitted  to  the  Ofl5ce 
of  Legal  Records  to  be  available  for  reading  and  copying  by  any  member  of  the 
public  interested  in  so  doing.  In  unusual  situations,  the  Commission  may  grant 
confidentiality  to  the  applicant  for  good  and  sufficient  reason  presented  to  them 
on  application. 

The  assurance  of  voluntary  compliance  should  be  the  most  often  used  pro- 
cedure in  the  work  of  the  Commission.  It  is  simple  and  informal  in  method  and 
practice.  An  applicant  may  apply  to  any  of  the  divisions  of  the  four  operating 
bureaus  as  previously  set  forth.  It  is  used  where  a  recurrence  of  unlawful  conduct 
appears  unlikely  and  may  be  effectively  prevented  without  a  formal  order  to 
cease  and  desist.  The  sole  test  is  whether  "the  public  interest  will  be  fully  safe- 
guarded" by  informal  nonad judicatory  disposition,  and  in  every  case  information 
should  be  fully  developed  so  as  to  permit  a  comprehensive  application  of  this 
test  to  the  acts  or  practices  involved. 

Another  nonadjudicatory  procedure  available  to  business  is  the  Trade  Regula- 
tion Rule.  This  is  a  handling  of  an  industry-wide  violation  en  masse  or  can  even 
be  handling  of  a  statutory  violation  on  a  nationwide  basis.  This  procedure  is 
particularly  apt  when  the  Commission  on  investigation  of  a  complaint  is  told 
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by  the  respondent  businessman  that  everybody  is  doing  it.  Not  for  an  individual 
violation  although  an  individual  may  be  an  applicant.  A  trade  regulation  rule 
will  get  it  stopped  by  all  at  the  same  time.  It  can  be  likened  in  technique  to 
a  hearing  on  a  show  cause  order,  although  it  is  not  absolutely  necessary  to  have 
a  hearing.  We  have  always  found  it  important  to  have  hearings.  More  teeth  than 
Guides  or  old  T.P.C.  Rules.  Due  process  must  always  be  had  and  care  taken 
to  proceed  according  to  the  Commission's  Rules  and  Statutes  such  as  the  Admin- 
istrative Procedure  Act. 

The  effect  is  not  the  same  as  an  order,  but  violation  of  such  a  rule  is  an  in- 
vitation to  litigation.  I'm  afraid  this  procedure  is  not  too  well  understood  by 
business.  If  you  are  interested  in  a  trade  regulation  rule  or  think  the  issuance 
of  one  should  be  explored  for  your  industry,  you  should  apply  to  the  Division 
of  Trade  Regulation  Rules,  Bureau  of  Industry  Guidance.  They  will  be  happy 
to  work  with  yoii  and  advise  you  on  your  problem. 

I  will  merely  note  in  passing  that  there  are  also  special  rules  which  you  will 
find  set  forth  in  the  outline.  They  are  : 

(1)  Wool  and  Fur 

(2)  Flammable  Fabrics 

(3)  Textile  Fiber  Products 

(4)  Fair  Packaging  and  Labeling  Act. 

The  procedures  are  set  out  in  the  Rules  of  Practice  and  have  been  very 
effective  in  dealing  with  specialized  matters.  The  Commission  has  also  the  power 
to  issue  Quantity  Limit  Rules  under  Section  1.13  as  authorized  by  Section  2(a) 
of  the  Robinson-Patman  Act.  There  is,  and  has  been  very  little  activity  in  this 
regard. 

Another  very  important  nonadjudicatory  procedure  is  the  issuance  of  guides. 
This  is  done  by  the  Division  of  Industry  Guides  in  the  Bureau  of  Industry 
Guidance.  As  the  rules  say,  the  industry  guides  are  administrative  interpreta- 
tions of  laws  administered  by  the  Commission  for  the  guidance  of  the  public 
in  conducting  its  affairs  in  conformity  with  legal  requirements.  A  guide  is  in 
effect  an  advisory  opinion  on  a  present  course  of  action  issued  to  a  whole  in- 
dustry or  many,  many  businessmen  dealing  with  the  interpretation  of  a  portion 
of  the  Commission's  statute.  The  Commission  has  full  power  to  investigate  the 
desirability  or  the  possible  need  for  issuance  of  a  guide.  Further,  the  guide  may 
be  issued  on  the  Commission's  own  motion,  on  being  convinced  of  the  need  for 
it  or  on  application  of  an  industry  or  an  industry  individual.  Some  500  in- 
dividual intemretives  Hre  issued  by  the  Division  and  Bureau  each  year. 

So  far,  assurances  of  voluntary  compliance,  trade  regulation  rules,  special 
rules  and  guides  have  all  been  short  of  an  order — they  are  nonadjudicatory. 

We  come  now  to  a  type  of  voluntary  compliance  which  goes  beyond  any  of 
these  and  involves  the  issuance  of  a  complaint  and  order.  This  is  the  consent 
order  procedure.  Where  a  business  does  not  qualify  because  of  Its  past  record 
for  an  assurance  of  voluntary  compliance,  it  can  still  take  a  consent  order  which 
is  issued  by  the  Commission  following  a  consent  order  agreement  entered  into 
between  the  respondent  business  and  the  Commission's  attorney.  This  procedure 
has  the  advantage  of  saving  time  and  money  of  a  trial  and  the  publicity  incident 
thereto.  The  Commission  maintains  a  consent  order  staff  in  the  form  of  a  special 
division  headed  by  an  Assistant  General  Counsel.  If  they  won't  let  you  file  an 
assurfipc"  o"  voluntary  compliance,  they  will  nearly  always  let  you  take  a 
consent  order. 

If  your  business  is  about  to  embark  upon  a  proposed  or  new  course  of  action 
not  now  in  operation,  you  may  seek  advice  and  approval  from  the  Federal  Trade 
Commission  by  filing  a  request  with  the  Secretary  for  an  advisory  opinion.  This 
is  true  even  if  you  are  already  under  an  adjudicative  order  of  the  Commission. 

If  you  are  already  under  an  order,  you  will  file  for  an  advisory  opinion  under 
3.61(c)  of  the  Rules.  This  application  is  filed  with  the  Compliance  Division, 
Bureau  of  Restraint  of  Trade  or  the  Compliance  Division.  Bureau  of  Deceptive 
Practices,  depending  upon  the  nature  of  your  previous  violation.  Otherwise,  you 
will  inquire  about  an  advisory  opinion  from  the  Division  of  Advisory  Opinions, 
Bureau  of  Industry  Guidance.  Applications  for  advisory  opinions  under  1.1  or 
3.61(c)   may  be  filed  with  the  Secretary  of  the  Commission. 

Years  ago.  President  Wilson  in  his  own  words  had  sounded  the  need  for  the 
advisory  onin'on  procedure : 

"It  is  of  capital  importance  that  the  businessmen  of  this  country  should  be 
relieved  of  all  uncertainties  of  law  with  regard  to  their  enterprises  and  invest- 
ments and  a  clear  path  indicated  which  they  can  travel  without  anxiety." 
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Now  what  is  an  advisory  opinion?  Rule  1.1  of  the  Commission  Rules  of  Prac- 
tice states: 

"Any  person,  partnership,  or  corporation  may  request  advice  from  the  Com- 
mission with  respect  to  a  course  of  action  which  the  requesting  party  proposes 
to  pursue.  It  is  the  Comission's  policy  to  consider  requests  for  such  advice  and, 
where  practicable,  to  inform  the  requesting  party  of  the  Commission's  views. 
A  request  ordinarily  will  be  considered  inappropriate  for  such  advice:  (a) 
Where  the  course  of  action  is  already  being  followed  by  the  requesting  party : 
(b)  where  the  same  or  substantially  the  same  course  of  action  is  under  investi- 
gation or  is  or  has  been  the  subject  of  a  current  proceeding,  order,  or  decree 
initiated  or  obtained  by  the  Commission  or  another  governmental  agency;  or  (c) 
ichere  the  proposed  course  of  action  or  its  effects  may  he  such  that  an  informed 
decision  thereon  cannot  6c  made  or  could  he  made  only  after  extensive  investi- 
gation, cUnical  study,  testing,  or  collateral  inquiry."  Rule  1.3  states : 

"(a)  On  the  basis  of  the  facts  submitted,  as  well  as  other  information  avail- 
able to  the  Commission,  and  if  practicable,  the  Commission  will  inform  the  re- 
questing party  of  its  views  and  may  take  such  other  action  as  may  be  appropriate. 

"(b)  Any  advice  give  is  without  prejudice  to  the  right  of  the  Commission  to 
reconsider  the  questions  involved  and.  where  the  public  interest  requires,  to 
rescind  or  revoke  the  advice.  Notice  of  such  rescission  or  revocation  will  be 
given  to  the  requesting  party  so  that  he  may  discontinue  the  course  of  action 
taken  pursuant  to  the  Commission's  advice.  The  Commission  will  not  proceed 
against  the  requesting  party,  with  respect  to  any  action  taken  in  good  faith 
reliance  upon  the  Commission's  advice  under  this  section,  where  all  relevant 
facts  were  fully,  completely,  and  accurately  presented  to  the  Commission  and 
where  such  action  was  promptly  discontinued  upon  notification  of  rescission  or 
revocation  of  the  Commission's  approval." 

Thus  we  see  that  an  advisory  opinion  is  a  written  opinion  voted  by  all  five 
or  a  majority  of  the  five  Commissioners  participating  on  a  proposed  or  future 
course  of  action  presented  to  them  in  writing  b.v  a  requesting  party  not  under 
investigation  and  not  under  order  of  the  Commission  or  another  governmental 
agency  as  to  the  proposed  or  .similar  course  of  action. 

It  is  not  an  opinion  by  the  staflf. 

It  is  by  the  Commission. 

It  is  not  on  a  present  course  of  action,  that  is  a  matter  for  voluntary  compliance 
or  consent  order. 

It  is  not  an  opinion  on  a  past  course  of  action  or  a  future  course  of  action 
covered  hy  an  order.  That  is  an  advisory  opinion  to  be  obtained  through  the 
proper  compliance  section  becaiise  it  involves  an  outstanding  order.  This  action 
is  governed  by  Rule  3.61  of  the  Commission's  Rules  of  Practice,  as  hitherto  noted. 

It  is  not  a  declaratory  judgment  although  some  lawyers  confuse  an  advisory 
opinion  with  a  declaratory  judgment. 

A  distinguished  former  member  of  our  Advisory  Opinion  staff.  Mr.  William 
Dennv  Dixon,  has  defined  an  advisory  opinion  in  an  excellent  law  review  article 
on  FTC  Advisory  Opinions  in  Vol.  18  of  the  Administrative  Law  Review  quoting 
from  Page  71 : 

"An  advisory  opinion  is  a  binding  ruling  b.v  the  legal  or  administrative  body 
having  lawful  jurisdiction  of  the  subject  matter  on  the  legality  of  a  proposed 
future  course  of  action  contemplated  by  the  party  requesting  the  opinion." 

This  brings  us  to  the  most  important  feature  of  the  advisory  opinion.  It  is 
binding  upon  the  Commission.  Just  like  a  cease  and  desist  order  in  a  litigated 
case.  An  advisory  opinion  is  binding  on  the  Commisson  until  rescinded  or  over- 
ruled. It  is  not  a  mere  "railrond  release"  good  as  of  the  time  of  issue  only.  It  is 
good  until  revoked  or  rescinded.  I  might  say  here,  that  I  know  of  only  two 
advisorv  opinions  out  of  some  .563  handled  bv  the  Commission  that  have  been 
rescinded.  This  particular  instance  involved  bad  faith  on  the  part  of  the 
requesting  party. 

Commissioner  Elman  is  fond  of  ouoting  Mr.  .Justice  Brandeis  on  le^al  advice 
and  I  am  very  fond  of  bearing  it.  It  is  the  best  advice  to  the  businessman  in- 
volved in  the  modern  complexities  of  law  and  government,  I  know.  It  goes  like 
this : 

"Now,  I  do  not  believe  *  *  *  that  the  difficultv  for  the  businessman  is  nearly 
as  great  as  he  imaeines  it  to  be.  *  *  *  If  you  ask  me  how  near  you  can  walk 
to  the  edge  of  a  precipice  without  going  over,  I  can't  tell  you,  for  you  may 
walk  on  the  edge,  and  all  of  a  sudden  vou  may  sten  on  a  smooth  stone,  or 
strike  against  a  little  bit  of  a  root  sticking  out,  and  you  may  go  over  that 
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precipice.  But  if  you  ask  me,  how  near  you  can  go  to  that  precipice  and  still 
be  safe.  I  can  tell  you.  and  I  can  guarantee  that  whatever  mishap  comes  to  you. 
you  will  not  fall  over  that  precipice.  *  *  *  You  must  not  expect  that  you  can 
go  to  the  verffe  of  fthe'\  lair  without  running  any  risks.  Why  should  you?  You 
do  not  in  any  other  relation  of  life  that  I  know  of."  When  you  request  an 
advisory  opinion  through  the  Division  of  Advisory  Opinions,  we  may  not  prc- 
ciselp  pinpoint  the  legal  edge  of  the  problem  but  we  will  get  you  an  opinion 
from  the  Commission  telling  you  where  it  is  safe  to  tread. 

How  do  you  get  an  advisory  opinion?  Rule  1.2  Procedures  of  the  Commission 
and  Rules  of  Practice  states  in  part : 

"The  request  for  advice  should  he  submitted  in  writing  to  the  Secretary  of 
the  Commission  and  should  include  full  and  complete  information  regarding 
the  proposed  course  of  action.  Conferences  with  members  of  the  Commission's 
staff  may  be  held  before  or  after  submittal  of  the  request.  Submittals  of  addi- 
tional information  may  be  required.  The  original  submittal  should  affirmatively 
show  that  the  proposed  course  of  a^^tion  is  not  currently  heinp  followed  hy  the 
requesting  party  and  is  not  the  subject  of  a  pending  investigation  or  other  pro- 
ceeding by  the  Commission  or  any  other  governmental  agency." 

The  procedure  is  as  simple  as  we  can  make  it.  There  is  no  special  form  or 
format.  The  requesting  party  simply  submits  his  request  in  writing,  usually 
in  the  form  of  a  letter  either  to  the  Division  of  Advisory  Opinions  or  to  the 
Secretary  of  the  Commission.  This  written  request  should  contain  enough  in- 
formation to  enable  the  staff  to  prepare  a  memo  to  the  Commission  intelligently 
stating  the  proposed  course  of  action  and  its  predictable  effects  and  the  ques- 
tion or  questions  about  its  legality  for  which  answers  are  desired.  If  you  don't 
give  enough  information,  the  staff  attorney  to  whom  it  is  assigned  will  either 
write  or  call  you  for  what  he  needs.  If  the  information  is  not  available,  the  com- 
mission may  not  6e  able  to  give  an  opinion  because  of  the  necessity  for  an  in- 
vestigation, or  the  need  for  scientific  tests. 

However,  the  requesting  party  generally  gets  an  opinion  within  30  to  60  days. 
In  the  case  of  an  involved  pre-merger  clearance  request,  requiring  extensive 
economic  analysis,  the  time  may  be  extended.  Recently,  when  the  Commission 
was  reviewing  the  whole  foreign  origin  question,  the  elapsed  time  was  much 
longer.  But  all  requesting  parties  were  advised  of  the  problem  and  their  re- 
quests in  effect  suspended  until  the  Commission  thrashed  the  matter  out  in  the 
public  interest. 

When  you  get  an  advisory  opinion  from  the  Federal  Trade  Commission  what 
do  you  get? 

The  requesting  party  receives  a  letter  signed  by  the  Secretary  of  the  Com- 
trdssion  by  order  of  the  Commission.  This  letter  is  rarely  over  two  pages  in 
length  and  quite  often  only  one  page.  It  is  the  opinion  and  is  not  released  to 
anyone  else  in  order  to  preserve  the  identity  of  the  requester  in  confidence. 
However,  the  text  or  a  digest  of  the  text  is  usually  issued  as  a  press  release  for 
the  guidance  of  others  throughout  the  nation.  This  is  all  in  accordance  with 
Rule  1.4  of  the  Commission's  Rules  of  Practice  and  announced  policy. 

We  occasionally  have  requests  to  see  the  memorandum  of  the  staff  trans- 
mitting the  request  for  advisory  opinion  to  the  Commission  with  the  staff 
recommendation.  That  is  never  released  to  anyone  as  it  is  an  intra  agency  com- 
munication and  therefore  confidential. 

How  has  the  advisory  opinion  worked? 

Has  it  been  worthwhile?  The  answers  are  quite  clear  by  now.  The  procedure 
has  worked  well  indeed.  It  has  been  very  worthwhile. 

We  have  handled  and  processed  some  563  advisory  opinions  to  date  and  pub- 
lished about  300.  Not  only  this,  but  hundreds  and  hundreds  of  voluntary  com- 
pliance affidavits  have  been  placed  before  the  Commission  for  action  without  liti- 
gation. 

We  have  had  a  good  many  advisory  opinion  requests  by  trade  associations 
dealing  with  the  selling  practices,  compliance  of  labeling  rules,  dealings  with 
customers,  conditions  of  membership,  exchange  of  information,  guaranteed 
pricing,  product  standards,  range  of  prices  in  advertising  and  uniform  hours. 
We  have  had  advisory  opinion  requests  covering  cooperatives  and  the  Capper- 
Volstead  Act  and  establishing  of  a  common  sales  agency  under  the  Capper- 
Volstead  Act.  We  have  had  requests  under  the  Clayton  Act  covering  functional 
discounts,  free  merchandise,  aggregate  purchases  and  back-haul  allowances, 
tripartite  promotional  plans.  We  have  had  advisory  opinions  under  deceptive 
advertising  and  deceptive  practices.  We  have  had  advisory  opinions  on  the 
following  products: 
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Aluminum  siding 

Apparel 

Automotive  and  equipment 

Badminton  sets 

Bags 

Books 

Brush,  shaving 

Building  materials 

Chamois 

Chemicals,  concrete  blocks 

Corsages 

Cutlery 

Deodorant 

Diamonds 

Drugs  and  pharmaceuticals 

Electrical  machinery  and  equipment 

Electronics 

General  merchandise 

Grocery  industry  and  allied 

Home  improvements  industry  and  allied 

House  furnishings 

Iron  and  products 

Jewelry  industry 

Leather  and  products 

Machinery  and  equipment 

Magazines 

Materials  handling  equipment 

Maternity  products 

Medications 

Milk 

Mobile  homes 

Newspapers 

OflSce  equipment 


Oxygen  administering  device 

Paper  stock 

Pen  sets 

Photoengraving 

Plastics  and  products 

Prefabricated  building 

Produce 

Projection  equipment  and  allied 

publications 
Radio  and  allied 
Real  estate 
Recipes  and  allied 
Records  and  record  player 
Servomotors 
Sewing  machines 
Shingles 
Ship  supplies 
Shopping  carts 
Shopping  center 
Silverware 

Skip-tracing  material 
Sports  equipment 
Textiles 
Thimbles 
Tile  cement 
Time  clocks 
Toiletries 
Toys 

Trading  stamps 
Trailers 
Typewriters 
X-ray  film 


We  have  had  advisory  opinions  involving  the  meaning  and  use  of  the  following 
words : 


Back-haul 

Chamois 

Embossing 

Free 

Full-cover 

Golden 

Gold  filled 

Government 

Greenland 

Karat 

Leather 

Like 

Like  grade  and  quality 

Lifetime  guarantee 

List  price 

Made  in  U.S.A. 

Man-made 

Manufacturing 


Mink  oil 

Missing  heirs 

Most  warranted 

National 

New 

Pure,  clear  color 

Rebuilt 

Reconstructed 

Remanufactured 

Reward 

Rolled  gold  plate 

Safe  and  effective 

Satisfaction  guaranteed 

Suede 

Solid  gold 

Type 

U.S.  made 

Velvet 

14r-K 


Medically  prescribed 

The  Commission  has  given  advisory  opinions  to  very  little  people,  such  as  the 
man  who  wrote  in  and  said  he  had  advertised  that  for  a  $1.00  sent  through  the 
mail,  he  would  by  return  mail  advise  his  party  about  a  cheap,  safe  deodorant. 
For  the  $1.00  he  would  send  the  purchaser  the  recipe  to  mix  baking  soda  and 
water  and  apply  to  the  person.  This  was  found  to  be  all  right,  scientifically  and 
legally,  and  the  man  got  a  favorable  opinion.  The  Commission  has  given  advisory 
opinions  to  an  association  of  some  of  the  largest  corporations  in  the  United 
States  who  applied  for  a  code  of  ethics  to  regulate  the  conduct  of  their  door 
to  door  salesmen. 
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The  advisory  opinions  are  widely  quoted  and  increasingly  sought.  When  it  is 
remembered  that  a  single  trial  attorney  cannot  handle  more  than  four  litigated 
cases  during  a  year  and  an  attorney-adviser  on  the  Advisory  Opinion  staff  can 
handle  30  to  50  advisory  opinions  in  a  year,  the  saving  in  time  and  money  is 
quite  obvious. 

We  don't  want  you  to  get  into  trouble.  We  don't  want  you  to  violate  any  of 
our  acts.  The  Federal  Trade  Commission  will  keep  you  out  of  trouble  if  you 
will  ask  simply  ask  us  for  advice  on  matters  under  the  laws  we  administer. 

The  voluntary  compliance  procedure  is  open  to  you  at  all  times  if  you  haven't 
been  in  trouble  with  us  before.  If  you  have  been  in  trouble  with  us  and  have  an 
order  against  you  the  compliance  divisions  will  give  you  advice  if  you  will  apply 
to  them.  They  can  process  an  advisory  opinion  for  you  as  to  whether  or  not  your 
proposed  course  of  action  complies  with  the  order  outstanding  against  you. 

Any  business  planning  or  contemplation  of  a  new  or  changed  course  of  action 
for  the  future  can  be  passed  on  by  the  Commission  through  the  advisory  opinion 
procedure.  We  will  tell  tvhethcr  or  not  it  probably  violates  any  of  our  statutes. 
The  Commission  will  be  bound  by  its  opinion.  This  service  is  quick  and  it  is  free 
to  all  who  comply  with  our  rules  on  the  subject.  And  I  submit  the  price  is  right. 
Be  safe ;  save  your  worry ;  save  your  time  and  save  your  money.  Ask  us  in 
advance. 
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Memobanda 

Mat  27, 1969. 
Subject :  Budget  plans. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 

I  am  attaching  a  set  of  memoranda  which  I  have  prepared  with  respect  to  the 
budget  plan  submitted  by  each  Bureau.  Each  Bureau  has  received  a  complete  set, 
even  though  not  all  are  of  concern  to  each  Bureau. 

I  expect  the  Bureaus  to  respond  in  writing  before  the  Commissions'  scheduled 
budget  meeting. 

Subject :  Budget  plans  submitted  by  the  acting  general  counsel. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

I  would  like  to  know  what  this  office  has  done  in  connection  with  its  stated 
function  of  "preparing  and  prosecuting  when  advisable  trade-hark  cancellation 
proceedings."  If  this  is  a  statutory  obligation  of  the  Commission,  who  is  respon- 
sible for  discharging  this  function  and  what  exactly  is  done. 

I  would  also  like  to  know  what  action  has  been  taken  with  respect  to  "volun- 
tary industry  agreement  sponsored  by  other  agencies  in  carrying  out  the  Defense 
Production  Act." 

I  have  trouble  understanding  why  the  Division  of  Consent  Orders  exists.  It 
seems  to  me  its  functions  are  better  handled  by  the  trial  attorneys  familiar  with 
the  case. 

I  also  see  no  reason  why  this  Division  has  to  review  complaints.  Certainly  the 
trial  staff  is  competent  to  do  this.  I  would  like  the  trial  staff  and  General  Coun- 
sel's staff  to  comment  on  these  two  points. 

The  Division  of  Export  Trade  should  state  precisely  what  its  objectives  and 
si)ecific  goals  are  with  respect  to  its  administration  of  the  Webb  Act  and  the 
specific  steps  it  plans  for  fiscal  1971  to  carry  out  these  objectives. 

What  is  involved  in  its  liaison  activities,  what  is  the  objective  of  such  liaison 
work  and  how  precisely  is  it  discharged? 

I  believe  the  Assistant  General  Counsel  for  Federal-State  Cooperation  is 
grossly  understaffed.  I  am  not  sure  he  should  not  in  fact  be  in  the  Deceptive 
Practice  Bureau.  I  would  like  the  De^ceptive  Practices  and  General  Counsel 
staffs'  comments  on  the  latter  observation. 

I  think  the  Federal-State  Cooperation  functions  as  they  are  envisaged  should 
be  more  explicitly  set  down  in  terms  of  the  1971  specific  goals  and  techniques  to 
be  used  in  performing  each  of  the  listed  functions.  In  other  words  is  it  contem- 
plated for  1971  to  try  to  get  each  of  the  50  state  officials  to  go  forward  on  each 
of  the  listed  functions.  Or  is  it  contemplated  that  certain  of  these  functions  will 
be  pushed  for  states  with  adequate  laws  and  others  will  be  pushed  with  respect 
to  other  states.  If  results  are  to  be  hoped  for  all  of  these  functions  cannot 
possibly  be  effectively  performed  with  each  state.  A  properly  planned  program 
for  1971  would  encompass  some  specific,  defined  targets  for  each  or  all  or  some 
states  for  each  of  these  functions.  If  these  were  stated,  the  Commission  would 
be  in  a  position  in  a  real  sense  of  being  able  to  review  with  this  office  its  con- 
templated programs.  We  would  also  be  able  to  document  factually  the  need  of 
this  office  for  manpower. 

The  Assistant  General  Counsel  should  advise  us  as  to  whether  he  thinks  in 
1971  it  best  for  him  to  concentrate  entirely  on  promoting  legislation  :  or  should 
he  concentrate  on  aiding  state  officials  in  their  preventive  work,  etc.  For  each 
of  these  functions  he  should  tell  us  exactly  what  is  involved,  personal  visits, 
correspondence  or  what.  I  wonder  if  Item  7  is  necessary  since  I  understand 
CCH  does  this  now. 


Subject :  Budget  Plans  of  Division  of  Mergers. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

I  would  like  the  Divisions  of  Mergers  to  elaborate  how  it  reached  its  con- 
clusions to  make  each  of  the  projects  listed  in  Items  1-10  priority  projects  and 
why  those  listed  in  non-priority  status  were  .selected  and  so  classified.  What  are 
the  reasons  in  terms  of  size  of  industry  .sales,  size  of  industry  members,  growing 
concentration,  number  of  industry  members,  etc.  for  each  listed  project. 
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Does  the  existence  of  guidelines  automatically  make  these  a  priority  item 
or  can  we  assume  that  with  the  guidelines,  we  can  turn  our  priority  attention 
elsewhere. 

The  Division  should  specify  the  exatt  goal  to  be  reached  in  fiscal  1971  with 
respect  to  each  listed  project  and  how  it  is  to  be  reached.  In  other  words,  are 
we  shooting  for  restructuring,  are  we  simply  preparing  to  respond  to  mergers 
in  these  fields  as  opposed  to  mergers  in  other  fields,  or  do  we  have  some  aflBrma- 
tive  program  of  our  own  in  mind  and  if  so  what  is  it  and  how  do  we  expect 
to  implement  and  achieve  its  goals? 

The  Division  should  tell  us  whether  and  why  our  enforcement  effort  will  be 
more  effective  by  spreading  the  Division's  resources  over  all  the  listed  projects 
even  though  in  several  of  these  projects,  staff  tells  us  we  have  insuflBcient  man- 
power to  do  the  whole  job.  Will  this  mean  we  will  do  several  of  these 
inadequately? 

Subject :  Budget  Plans  of  the  Division  of  General  Trade  Restraints. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

The  Division  indicates  that  if  it  had  sufficient  manpower  it  could  plan  its  work 
in  advance  and  lessen  its  reliance  on  the  mailbag  in  formulating  its  programs. 
I  believe  the  Division  should  indicate  to  us  exactly  what  a  limited  pilot  planning 
effort  such  as  it  refers  to  on  page  2  would  entail,  how  it  would  proceed,  what 
industries  it  would  select  and  what  it  would  look  for.  Also  it  should  document 
exactly  what  types  of  studies  it  envisions  and  what  would  be  involved.  I  do  not 
believe  planning  should  be  the  victim  of  the  limitations  on  our  manpower  which 
will  always  be  with  us.  I  am  convinced  that  if  we  try  a  limited  pilot  program, 
we  can  evaluate  results  and  then  document  to  the  BOB  why  we  need  more 
personnel. 

Starting  with  the  Division's  listing  of  projects  on  page  3,  the  Division  should 
state  for  each  of  these  projects  exactly  what  their  goals  are  and  which  ones  it 
expects  to  achieve  in  fiscal  1971  and  by  what  means.  If  greater  or  lesser  effort 
is  contemplated  depending  on  manpower,  the  lesser  and  greater  goals  which 
might  be  accomplished  in  1971  should  be  stated  precisely. 

The  Division  should  also  indicate  for  each  project,  why  it  was  selected,  what 
other  projects  must  be  put  to  one  side  because  of  manpower  problems  and  why 
these  were  selected  over  those  pushed  to  one  side. 


Subject:  Budget  Plans  for  Divisions  of  Discriminatory  Practices. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

The  Division  has  stated  its  overall  objective  and  also  its  sub-objectives  and 
has  given  us  an  informative,  concise  statement  of  how  it  proceeds  to  organize  its 
work. 

I  think  it  would  be  helpful  to  the  Commission  and  to  the  Division  if  it  would 
take  the  next  step  and  try  and  estimate  for  us  just  what  its  short  range  goals 
are  in  each  of  their  industry  projects  for  1971.  I  doubt  the  Division  anticipates 
elimination  of  all  problems  in  each  of  the  listed  projects  by  the  end  of  fiscal  1971. 
If  not,  what  realistically  does  it  hope  to  do  in  1971  and  what  then  will  be  left 
for  1972,  etc.  The  Division  should  also  tell  us  alternative  ways  of  reaching  its 
1971  sub-goals  with  indication  of  manpower  requirements  for  each  alternative. 


Subject :  Budget  Plan  of  Compliance  Division,  Bureau  of  Restraint  of  Trade. 

To :  The  Commission. 

From :  Mary  Gardiner  Jones. 

I  would  like  the  Compliance  Division  to  furnish  the  Commission  with  more 
information  elaborating  on  its  proposals.  I  do  not  believe  that  the  Division  has 
been  responsive  to  the  Chairman's  suggestion  that  it  plan  compliance  investiga- 
tion of  significant  orders  in  important  product  lines  and  I  would  like  to  know 
how  the  Division  believes  this  could  be  done  and  pros  and  cons  of  doing  it. 
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With  respect  to  its  listed  products,  I  would  like  to  know  how  and  why  the  in- 
dustries and  orders  covered  by  Project  Nos.  1  and  2  were  selected ;  what 
precisely  is  involved  in  each  industry  order  selected  for  scrutiny  and  why  other 
industry  orders  were  not  included  even  in  the  "etc." 

How  does  this  Division's  program  relate  to  the  objectives  of  the  Bureau  as 
stated  in  its  memorandum  and  to  what  extent  does  the  Division's  compliance 
program  jive  with  the  operational  programs  of  the  other  Divisions? 

For  each  compliance  project  listed,  the  Division  should  point  out  the  extent 
to  which  the  project  carries  out  the  Bureau's  objectives  and  coordinates  with  a 
comparable  program  engaged  in  by  the  operating  bureau.  Compliance  should 
also  tell  us  whether  it  has  outstanding  orders  which  bear  on  any  of  the  criteria 
or  projects  proposed  by  the  operating  bureaus  and  the  reasons  pro  and  con  for 
compliance  to  pursue  these  orders. 

Compliance  should  tell  us  exactly  what  manhours  and  time  are  involved  in 
investigational  hearings  as  compared  with  field  investigations,  whether  the  two 
procedures  are  wholly  interchangeable,  whether  investigational  hearings  could 
be  conducted  by  the  field. 

What  is  involved  in  checking  compliance  with  vertical  price  fixing  orders, 
could  it  be  done  by  subpoenaing  documents  and  processing  them  on  the  com- 
puter? Could  this  be  contracted  out  on  .some  other  government  computer,  or 
could  it  be  requested  in  tape  form  or  punch  cards  from  the  companies  which 
undoubtedly  keep  their  pricing  data  this  way? 

How  would  compliance  carry  out  a  study  of  the  "economic"  effect  of  orders 
in  selected  industries  as  a  guide  to  future  planning?  What  would  a  pilot  project 
entail  in  manpower? 

What  is  contemplated  would  be  involved  in  making  "on  site  interviews  and  in- 
spections" in  Sec.  7  matters?  What  types  of  informatiton  would  be  solicited 
in  such  interviews,  what  type  of  pilot  project  could  be  mounted  to  develop  hard 
facts  on  exact  time  and  manpower  which  would  be  required  by  this  technique 
as  compared  with  present  techniques,  the  quality  of  the  information  developed 
and  an  evaluation  of  the  contribution  to  our  analysis  of  the  merger  made  by 
the  development  or  checking  of  such  hard  data. 


Subject :  Budget  Plans  of  Bureau  of  Deceptive  Practices  for  Fiscal  1971. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

I  have  the  following  inquiries  about  the  Bureau's  plans  which  I  would  like 
to  have  answered  in  writing  prior  to  the  Commission  meeting  scheduled  to  dis- 
cuss these  proposals. 

Part  I  of  the  Bureau's  submission  I  found  extremely  creative  and  imagina- 
tive. I  am  a  little  disturbed  at  the  implication  of  Part  I,  however,  that  the  Com- 
mission has  just  discovered  the  consumer.  Frank  Hale  writes  that  the  Bureau 
has  a  need  to  reorient  its  thinking  "in  the  direction  of  consumer  affairs"  and 
the  author  of  Part  I  writes  at  page  7  that  the  change  of  the  Bureau's  name 
would  constitute  "a  highly  visible  action  that  .  .  .  would  be  widely  interpreted 
as  pretending  (sic)  new  roles  for  the  Bureau  .  .  ."  (empha.sis  added). 

I  would  like  the  description  of  what  the  overall  objectives  of  the  Bureau  should 
be.  I  do  not  understand  why  they  would  involve  "an  increased  allocation  of 
supergrades"  nor  do  I  find  in  the  statement  any  explanation  of  the  duties  of  the 
new  staff  which  it  is  stated  will  represent  a  100  i>ercent  increase.  Staff  should 
tell  us  precisely  what  new  staff  it  envisages  and  what  duties  will  be  assigned  to 
them. 

I  cannot  find  any  relationship  between  Parts  I  and  IT  of  the  Bureau's  mem- 
orandum. If  Part  I  establishes  the  overall  functions  of  the  Bureau,  Part  II 
should  illustrate  the  manner  in  which  it  is  contemplated  these  objectives  will 
be  carried  out  in  fiscal  1971. 

Part  II  simply  lists  a  variety  of  projects  in  which  the  bureau  is  engaged.  It 
gives  us  no  indication  of  how  or  why  these  projects  were  selected  and  what  other 
projects  were  considered  and  not  selected  and  why.  Most  important,  we  are 
not  told  what  the  Bureau's  objectives  are  for  each  of  these  projects  in  1971. 
In  item  1,  for  example,  what  is  contemplated  to  be  done  by  the  end  of  fiscal  1971. 
How  many  are  there?  Is  it  contemplated  that  i/4  or  i/4  or  %  of  these  drug  eval- 
uations will  be  screened  and  action  taken.  Or  is  it  contemplated  that  all  com- 
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panies  involved  will  at  least  be  contacted  once  (whatever  that  entails)  with  no 
action  contemplated  until  fiscal  1972.  In  other  words,  the  Bureau  should  not 
simply  list  the  project.  It  should  tell  us  what  it  intends  to  do  in  pursuing  the 
project  so  that  the  Commission  can  approve,  modify,  raise  or  lower  the  sights 
and  know  how  alternative  manpower  (up  or  down)  will  affect  progress. 

The  same  series  of  questions  must  be  asked  of  Item  2.  How  many  TV  net- 
works, programs,  etc.  is  it  contemplated  will  be  monitored,  by  how  many  people 
for  wliat  purposes.  We  should  know  the  likely  coverage  we  can  obtain  by  one, 
two  or  more  persons,  we  should  know  how  quickly  we  can  proceed  with  ads 
which  are  determined  to  be  questionable  with  one,  two  or  more  persons  so  that 
when  we  determine  manpower  needs  and  cost  we  know  the  reasons  behind  the 
request. 

Staff  should  outline  specifically  and  precisely  for  each  item,  what  it  expects 
to  cover  and  do  in  fiscal  1971  and  what  the  outer  and  inner  limits  are  on  man- 
power and  time  of  accomplishment. 

In  Part  II  B,  New  Programs,  staff  should  .state  to  us  precisely  the  basis  for 
selecting  these  projects,  what  alternative  projects  did  it  reject,  the  objective  to 
be  sought  in  each,  and  exactly  what  it  contemplates  doinfj  in  each  of  these  proj- 
ects and  alternative  minimum  and  maximum  courses  of  action  which  are  avail- 
able to  staff  in  carrying  out  these  projects  (i.e.,  education,  suitSi,  guides,  etc.) 

In  Part  II  C  staff  lists  several  other  projects  "in  which  there  is  considerable 
public  interest".  Staff  should  state  to  us  precisely  the  source  of  its  information 
as  to  the  existence  of  public  interest  and  what  other  projects  it  considered  and 
rejected  in  reaching  the  conclusion  to  list  these. 

Each  of  the  Bureau's  operating  Divisions  (Food  &  Drug,  General  Practices. 
Scientific  Opinions  and  Special  Projects)  should  furnish  us  this  information 
with  respect  to  each  project  item  listed.  I  do  not  feel  that  I  can  vote  for  a  budget 
allocation  unless  this  type  of  information  is  furnished. 

Compliance  states  it  does  not  have  a  formal  program  for  ascertaining  com- 
pliance. In  the  event  of  a  budget  increase  for  the  Bureau,  it  recommends  "a  pro- 
gram for  selecting  existing  orders  to  cease  and  desist".  Compliance  should  state 
precisely  what  type  program  it  has  in  mind.  It  should  also  state  precisely  with  or 
without  a  budget  increase,  the  advantages  and  disadvantages,  time,  cost,  man- 
power and  efficiency,  of  a  program  of  compliance  as  compared  with  its  present 
practice  of  no  programs. 

In  addition  to  the  questions  listed  above  to  be  answered  by  Special  Projects 
for  each  of  its  listed  project  items,  staff  should  advise  why  it  lists  Items  2,  7  and 
11  which  I  would  have  assumed  will  be  completed  by  the  end  of  Fiscal  1970. 
Staff  should  state  in  detail  why  Item  8  is  included.  I  do  not  understand  what 
determines  whether  or  not  a  project  is  "special".  I  do  not  understand  Item  5. 
Why  are  Items  1  and  2  under  B  considered  under  this  Bureau.  I  would  have 
thought  these  were  BIG  responsibilities. 

I  do  not  understand  why  Special  Projects  contemplates  doing  Items  3  and  4  in 
B.  Why  is  it  contemplated  to  maintain  a  bibliography.  Who  else  maintains  one 
and  is  FTC  the  best  agency  to  do  this.  What  is  the  expertise  which  will  back  up 
the  stated  intention  to  dis-seminate  consumer  education  materials  on  "wise 
buying". 

Doesn't  agriculture  do  this  to  some  extent?  To  what  extent  is  the  communica- 
tion of  consumer  materials  involving  local,  state  and  federal  levels,  before  the 
Courts,  and  before  the  state  and  Federal  agencies,  already  performed  by  CCH, 
HEW,  OEO,  etc.  Will  this  function  overlap  with  the  Assistant  General  Counsel 
for  Federal-State  Cooperation.  To  what  extent  should  he  also  perform  Item  B  4. 

Truth-in-Lending  unit  must  .state  precisely  the  objective  of  its  contemplated 
"creditor  education"  program  and  how  it  expects  to  achieve  whatever  the  stated 
objective  is.  The  objective  should  be  broken  down  into  definable  realistic  goals  so 
that  we  can  evaluate  the  manpower  needs  to  reach  each.  For  example,  if  one  goal 
in  fiscal  1971  is  to  build  a  universe  of  creditors  that  should  be  stated  and  the 
means  contemplated  to  reach  the  goal.  If  it  also  encompasses  the  goal  of  making 
certain  that  each  one  of  these  creditors  has  heard  of  the  CCPA  and  the  FTC  that 
should  be  stated  together  with  the  means  contemplated.  If  the  goals  contemplate 
other  matters  they  should  each  be  stated.  Staff  should  also  state  what  portion  of 
these  goals  it  contemplates  will  be  done  by  its  own  .staff,  what  by  field  staff,  etc. 

I  had  thought  that  the  staff  was  now  "planning  work  on  consumer  education" 
and  that  by  fiscal  1971  the  project  would  be  well  into  its  implementation.  Staff 
should  give  us  its  precise  goals  separately  stated  together  with  the  means  by  which 
each  will  be  reached. 
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Under  New  Projects,  staff  must  elaborate  precisely  how  it  contemplates 
achieving  this  "continuing  involvement"  and  exactly  what  goals  and  means  to 
reach  them  it  contemplates  under  its  "increased  emphasis  upon  enforcement 
techniques." 

Subject :  Budget  Plans  for  Bureau  of  Industry  Guidance. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

The  Bureau's  memorandum  reflects  a  broad  concept  of  the  Bureau's  functions 
which  I  found  stimulating  and  thought  provoking.  The  Bureau  has  in  every 
case  given  us  the  goals  of  its  projects  and  the  means  it  contemplates  using  to 
achieve  these  goals.  I  have  one  problem  with  the  presentation  and  that  is  that 
the  goals  and  strategy  could  perhaps  be  broken  down  so  that  the  Commission 
and  the  Bureau  could  know  exactly  what  part  of  the  overall  goal  the  Bureau 
believes  it  will  be  able  to  achieve  in  1971  and  exactly  what  steps  BIG  will  take 
in  1971  to  achieve  that  goal  and  how  m\ich  will  still  remain.  Alternative  methods 
to  achieve  that  goal  (in  terms  of  scope  of  companies  connected  or  what  have 
you)  should  also  be  stated. 

BIG's  work  has  one  major  difficulty  in  it  in  that  it  overlaps  with  Deceptive 
Practices  (price  advertising)  Economics  (See  Item  2  as  to  whether  Economics 
states  it  can't  move  now),  Restraint  of  Trade  (franchising). 

It  seems  to  me  that  the  Program  Review  Officer's  function  should  be  to  spot 
overlaps  in  the  Bureau's  thinking  and  projects  and  work  them  out  so  that 
Economics  hasn't  put  to  one  side  a  project  which  would  support  a  BIG  ongoing 
project  or  vice  versa.  Perhaps  BIG  should  wait  for  Economics  and  turn  its 
attention  to  supporting  a  consumer  protection  effort  being  pushed  by  Deceptive 
Practices. 

This  problem  of  overlap  and  need  for  coordination  and  interreaction  of  projects 
between  the  bureaus  is  particularly  apparent  when  one  reads  BIG's  memo- 
randum after  having  read  the  memos  of  the  other  Bureaus. 

The  Program  Review  Office  should  bring  the  appropriate  staff  together  to  go 
over  these  projects  to  see  if  the  various  Bureaus'  projects  should  be  coordinated 
or  iwstponed  or  accelerated  in  the  light  of  the  plans  of  the  other  Bureaus. 


Subject :  Budget  plans  of  the  Bureau  of  Economics. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 

I  think  the  Bureau's  plans  which  are  all  definable  studies  are  important  but 
I  am  wondering  whether  they  should  not  be  carefully  coordinated  with  the  work 
of  the  other  Bureaus.  Obviously  in  most  cases,  the  Bureau's  studies  should 
precede  the  work  of  the  operational  divisions. 

The  Program  Review  Office  should  work  on  this  problem  with  all  of  the 
Bureaus. 


Subject :  Budget  plans  of  the  Bureau  of  Textiles  and  Furs. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

I  think  the  Bureau  should  tell  us  exactly  what  its  enforcement  goals  for  fiscal 
1971  are,  i.e.,  how  many  and  what  types  of  inspections,  etc.  it  plans  to  make,  etc. 
What  is  the  "greater"  emphasis  on  its  inspection  program  which  the  Bureau 
would  engage  in  if  an  increase  in  manpower  is  available.  The  Bureau  should 
document  precisely  what  extra  enforcement  will  result,  i.e.,  number  of  inspec- 
tions or  what. 

I  think  the  Bureau  should  also  give  thought  to  alternative  enforcement  tech- 
niques other  than  inspection.  I  am  wondering  whether  inspections  are  the  only 
technique  considered  by  the  Bureau. 

The  Bureau  should  tell  us  exactly  what  their  contemplated  /irive  on  women's 
fur  coats  will  be  and  what  their  "hope"  is  based  on  that  this  can  be  started 
In  fiscal  1971. 

What  type  of  "concentration"  is  projected  by  the  Bureau  with  respect  to 
foreign  mink  coats? 
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Memorandum 

June  18, 1969. 

Subject :  ResTX)nse  to  Commissioner  Jones  on  Budg^et  Plans. 

To  :  Director.  Bureau  of  Restraint  of  Trade. 

From:  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 

Commissioner  Jones  has  requested  that  the  Division  of  Discriminatory 
Practices  set  forth : 

1.  Estimate  of  short  range  goals  for  each  industry  project ; 

2.  List  what  we  realistically  hope  to  do  by  the  end  of  FY  1971;  and 

3.  Alternative  ways  of  reaching  sub-goals  with  an  indication  of  manpower 
requirements  for  each  alternative. 

Attached  hereto  is  a  summary  of  our  sub-goals,  expected  achievements  and 
alternative  methods  of  reaching  sub-goals.  The  desirable  alternative  in  reaching 
goals  is  avoidance  of  undue  delay  and  lengthy,  time  consuming  litigation.  Uni- 
form industry  compliance  should  be  accomplished  through  consent  agreements 
and  voluntary  assurances  where  appropriate.  Avoidance  of  undue  delay  and 
lengthy  trials  should  bring  the  project  to  an  expeditious  conclusion  thus  avoid- 
ing use  of  the  project  manpower  for  a  number  of  years. 

Major  Projects 

Chain  Orocers — Food  Distribution 

It  is  anticipated  that  some  time  prior  to  FY  1971,  that  several  pending  matters 
will  result  in  recommendations  for  complaint.  The  litigations  involved  would 
extend  well  into  FY  1971  and,  quite  possibly,  into  FY  1972. 

In  Olterman  Foods,  Inc.  File  No.  671  0222,  the  proposed  charges  involve 
receiving  unlawful  discriminatory  promotional  allowances  in  violation  of  Sec.  5 
of  the  FTC  Act.  The  conduct  of  this  firm  is  notorious  and  since  the  firm  indicates 
an  unwillingness  to  modify  their  conduct,  consent  order  settlement  appears 
to  be  an  unlikely  alternative. 

Likewise,  a  similar  Sec.  5  proceeding  ajjpears  likely  against  Kroger,  File  No. 
691  OOlIf.  This  ra'atter  is  now  under  expedite  investigation  with  special  Com- 
mission authority.  Because  of  the  nature  and  magnitude  of  the  practice,  we 
feel  that  Kroger  should  be  under  order.  Accordingly,  we  have  declined  a  volun- 
tary compliance  suggestion. 

The  project  team  handling  this  industry  contemplate  other  litigation  that  will 
carry  into  FY  1971  or  commence  in  that  period. 

(a)  United  Fruit  Company,  et  ah,  File  No.  611  0181.  This  matter  involves  a 
joint  seller  and  customer  proceeding  under  Sec.  2(a)  and  2(f)  with  several 
monopoly  charges  against  the  customer.  A  recommendation  is  pending  with  the 
Commission  to  accept  a  consent  order  from  United  and  also  to  issue  a  complaint 
against  the  customer.  Harbor  Banana  Distributors.  If  recommendation  is  adopted, 
part  3  complaint  will  issue  in  the  next  fiscal  year. 

(b)  Purex  Corporation  Ltd,  611  0114-  This  matter  involves  discrimination  in 
price  in  the  sale  of  private  label  bleach.  We  consider  this  a  significant  case 
which  will  show  adverse  effects  of  private  labeling  at  the  primary  line  of  com- 
petition. Purex  is  using  raw  market  power  to  drive  locals  out  of  business  in  an 
attempt  to  gain  monopoly  power  in  the  sale  of  this  product. 

(c)  Super  Value  Stores,  File  No.  691  0021  involves  an  unauthorized  deduction 
by  a  power  buyer  of  discounts  from  invoices  from  suppliers. 

In  our  plans  for  FY  71  Budget,  we  projected  six  (6)  attorneys  for  this 
project.  In  addition  to  the  above-mentioned  probable  litigation,  routine  scrutiny 
of  the  industry  will  require  their  efforts  on  a  continuing  basis. 

Apparel  Industry 

All  compliance  reports  still  extant  are  expected  to  be  forwarded  to  the  Com- 
mission before  the  end  of  FY  1970.  This  will  leave  only  civil  penalty  investiga- 
tions and  a  few  initial  investigations  undisposed  of  by  the  end  of  FY  1970. 
The  two  initial  investigations  which  we  have  in  the  field  should  be  returned  early 
in  FY  1970  and  will  be  disposed  of  by  the  end  of  that  year.  If  they  result  in 
litigation,  that  will  run  into  FY  1971,  but  should  terminate  during'that  year. 
There  will  probably  be  .some  civil  penalty  investigations  active  in  FY  1971  and 
beyond ;  this  is  a  necessarily  continuing  activity.  FY  1971  will  mark  five  years 
since  the  Commission  made  its  Orders  to  Cease  and  Desist  final  in  this  industry. 
Although  we  have  not  submitted  any  plan  for  such  a  follow-up,  it  appears  to  me 
that  FY  1971  would  be  a  good  time  for  at  least  spot-checking  compliance  by 
Section  6(b)  Orders  to  File  Special  Reports. 
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There  are  two  matters  still  pending  from  the  Commission's  inquiry  into  this 
industry  in  1962.  They  are :  Korell  Corporation,  D^777  and  Evan-Picone,  Inc., 

File  671  0162.  .,..,.. 

In  Korell  the  complaint  has  been  issued  and  pre-trial  stipulations  etc.  are 
being  drafted.  It  is  anticipated  that  this  matter  will  be  concluded  in  FY  1971. 

In  Evan-Picone,  the  files  were  returned  from  the  field  just  last  month.  A 
preliminary  review  indicates  a  violation  of  Section  2(d).  Accordingly,  work  has 
commenced  looking  towards  the  issuance  of  a  complaint.  It  is  anticipated  that 
Evan-Picone  will  be  substantially  completed  in  FY  1971.  We  have  projected  two 
(2)  attorneys  for  this  project. 

Dairy  Industry 

It  is  anticipated  that  some  time  prior  to  FY  1971,  that  at  least  two  or  three 
of  the  presentlv  pending  seven  digit  matters  involving  the  dairy  industry  will 
result  in  recommendations  for  complaint.  The  litigations  involved  would 
undoubtedly  extend  well  into  FY  1971  and,  quite  possibly,  into  FY  1972. 

The  matters  nearest  the  complaint  stage  are  File  Nos.  661  0093,  Praine  Farms 
Dairy,  Inc.  and  681  0030,  The  Borden  Company.  In  the  Prairie  Farms  case  a 
recommendation  for  complaint  has  been  received  from  the  attorney-examiner. 
There  appear  to  be  several  violations  of  Section  2(a)  of  the  amended  Clayton  Act 
by  Prairie  Farms.  However,  the  documentary  evidence  requisite  to  prove  such 
charges  is  woefully  lacking.  It  is  estimated  that  it  will  take  from  three  to  four 
months  to  complete  this  file.  At  that  time  a  recommendation  for  .complaint  will 
most  likely  be  filed. 

In  the  Borden  case,  a  supplementary  investigation  by  this  Division  is  nearing 
completion.  A  recommendation  for  complaint  may  be  forwarded  within  the  next 
three  months. 

There  are  six  other  investigations  pending  in  the  field  which  offer  distinct 
possibilities  of  complaint.  Since  the  estimated  completion  dates  in  these  investiga- 
tions seem  to  be  quite  fluid  it  is  difficult  to  predict  when  they  will  be  received 
from  the  field  offices.  However,  it  is  very  possible  that  one  or  more  of  these  may 
result  in  recommendations  for  complaint  prior  to  or  during  FY  1971. 

At  the  same  time  continued  scrutiny  will  be  required  of  the  dairy  industry, 
especially  in  the  areas  of  private  label  contracts  between  the  major  dairies  and 
the  major  chains  and  inducements  of  discriminatory  prices  by  chain  stores. 
Such  investigations  are  becoming  more  and  more  dependent  upon  compulsory 
process  and  investigational  hearings  ( See  File  Nos.  661  0172,  671  0149.  681  0030 
and  681  0137). 

In  addition  to  the  probability  that  litigation  in  two  or  more  cases  will  extend 
into  FY  1972,  it  is  apparent  that  our  routine  scrutiny  of  the  dairy  industry,  plus 
future  investigations  and  matters  going  to  complaint  will  continue  to  require 
the  efforts  of  from  three  to  five  attorneys  during  FY  1972.  We  have  requested 
three  (3)  attorneys  for  FY  1971. 

As  for  alternatives  for  our  sub-goals,  industry  scrutiny  and  investigation  of 
private  label  contracts  and  chain  store  pressures  on  the  dairy  industry,  it  would 
appear  that  the  principal  alternative  approach  would  be  that  of  the  rule-making 
procedure.  However,  this  would  not  appear  to  be  a  workable  solution  to  dairy 
industry  problems.  Regulations  set  up  at  the  state  and  local  levels  appear  to 
have  had  a  less  than  salutary  effect.  They  tend  to  preserve  the  inefficient  and, 
in  the  long  run,  only  encourage  backward  integration  by  the  chain  stores. 

Fresh  Fruits  and  Vegetables 

Notice  of  issuance  of  intention  to  issue  complaints  have  been  served  charging 
five  retail  food  chains  and  six  "ground"  or  "field"  brokers  with  violations  of 
Section  2(c)  of  the  Amended  Clayton  Act.  It  appears  unlikely  from  negotiations 
that  respondents  will  settle  this  matter.  Accordingly,  these  cases  should  be  in 
litigation  in  FY  1971.  Six  (6)  attorneys  have  been  re<iuested  to  handle  this  liti- 
gation in  FY  1971. 

Tri-Partite  Arrangements 

This  project  was  undertaken  pursuant  to  Commission  direction.  Two  (2)  in- 
vestigations [involving  at  least  10  top  chain  grocersl  are  in  progress.  In  Store 
Cast  Corporatimi  of  America,,  File  No.  671  0067,  the  New  York  office  advises  that 
this  investigation  is  almost  complete.  This  case  will  probably  involve  litigation 
because  respondent  is  involved  in  discriminatory  activity  and  a  consent  order 
would  put  it  out  of  business.  [Pursuant  to  these  programs  the  participating  sup- 
pliers, directly  or  indirectly,  grant  preferential  advertising  allowances  or  serv- 
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ices  to  the  participating  retail  irrocery  chain.  The  programs  make  no  provision  for 
granting  allowances  or  furnishing  services  on  a  proportionate  basis  to  competing 
retailers.]  Litigation  of  this  matter  will  carry  into  FY  1971.  Two  attorneys  have 
been  requested. 
Publishing  Industry  [Prestige  paperback  and  hardback  publishersi 

In  a  recent  status  report  to  the  Commission  this  Division  recommended  that 
Section  6(b)  reports  be  secured  from  a  representative  number  (we  have  in  mind 
about  50)  of  publishers  in  this  industry— the  reports  to  cover  the  heavy  sales 
period  in  the  fall  of  1969. 

If  the  Commission  authorizes  such  action  the  reports  should  be  processed  and 
analyzed  by  spring  of  1970.  We  will  then  be  in  a  position  to  determine  whether 
substantial  conformance  to  the  Commission's  Guides  has  been  achieved. 

If  such  conformance  is  not  indicated  then  further  investigation  and  the  issu- 
ance of  formal  complaints  will  be  required.  I  further  anticipate  that  certain 
members  of  this  industry  may  take  this  opportunity  to  oppose  the  6(b)  reports 
and  contest  the  Guides.  Two  (2)  attorneys  requested  for  FY  1971. 

OTHER   PROJECTS 

Automotive  Parts 

An  investigation  was  recently  initiated  under  Section  2(a)  and  2(f)  of  the 
amended  Clayton  Act  against  a  major  oil  company  (subject  to  one  of  the  "TBA" 
orders)  and  two  of  its  suppliers.  One  of  the  two  suppliers  also  has  a  nationwide 
network  of  warehouses.  The  investigation,  initially,  is  limited  to  the  two  sup- 
pliers, with  the  possibility  of  expansion  to  others.  The  warehouse  of  one  of  the 
suppliers  is  reportedly  a  major  factor  in  the  distribution  of  "private  label"  items 
sold  through  the  gasoline  station  of  the  major  oil  company.  The  two  suppliers, 
although  selling  a  "private  label"  item  to  the  oil  company,  are  also  large  national 
factors  in  the  sale  of  "branded"  products.  The  reason  we  initiated  this  investi- 
gation is  to  get  some  understanding  of  the  new  "purchase  and  resale"  program 
of  the  oil  company.  Also,  the  applicant's  attorney  indicated  the  practices  of  this 
oil  company  present  a  "test  case."  In  other  words,  if  the  Commission  does  not 
proceed  against  this  oil  company,  the  other  majors  probably  would  follow  their 
program  of  selling  "private  label"  products  in  competition  with  the  "independent" 
wholesalers  and  thus  take  away  from  the  "independents"  all  of  the  gasoline 
station  business.  This  matter  is  in  its  initial  stages.  156  hours  have  been  spent 
on  it  so  far.  The  practice  is  reportedly  nationwide.  This  matter  will  undoubtedly 
carry  through  the  next  fiscal  year  because  of  the  complexities  of  dealing  with  a 
major  distributor  of  "TBA"  items,  and  also  the  problems  inherent  in  prosecuting 
a  "private  label"  matter.  It  might  also  lead  into  investigation  of  other  oil  com- 
panies engaging  in  the  same  type  of  practices. 

Another  serious  problem  that  appears  to  be  prevalent  in  the  automotive  re- 
placement parts  industry,  based  on  a  substantial  number  of  complaints  we  have 
received,  is  the  so-called  "chicken  wire  warehouse."  This  involves  the  joint 
ownership  of  a  warehouse  and  one  or  more  jobber  outlets.  A  warehouse  price  is 
granted  on  all  purchases.  This  is  affecting  the  competition  of  the  legitimate 
warehouses  and  jobbers.  But  the  problem  is  also  directly  related  to  the  Com- 
mission's treatment  of  "buying  groups".  Of  even  greater  significance  is  the  in- 
vestigation ordered  by  the  Commission  to  discern  the  effects  of  the  Advisory 
Opinion  in  the  Matter  of  General  Motors  Corporation  (Docket  No.  5620).  which 
deals  directly  vnth.  joint  ownership.  The  outcome  of  the  General  Motors  matter, 
and  the  directions  thus  emanating  from  the  Commission  should  .serve  as  a  policy 
guideline  in  all  such  joint  ownership  matters. 

We  presently  have  three  (3)  related  matters  in  the  field  for  Section  2(a)  — 
price  cliscrimination  investigations.  They  all  involve  "volume  rebates."  One  (in 
the  Kansas  City  Office)  is  reportedly  completed  or  nearly  completed.  Man  hours 
on  that  one  are  427.  The  other  two  are  in  the  initial  stages  of  investigation. 
Man  hours  so  far  are  39  and  97.  There  has  been  an  indication  in  the  Kansas 
City  Office  investigation  that  a  closing  recommendation  will  probably  be  forth- 
coming on  the  basis  of  "meeting  competition."  The  time  necessary  for  full  in- 
vestigation of  the  other  two  matters  should  not  exceed  the  time  required  for 
the  Kansas  City  investigation.  The  reason  these  three  matters  were  investigated 
is  because  "volume  rebates"  were  the  subject  of  some  of  the  Commission's  very 
early  automotive  parts  matters.  Such  pricing  systems  were  consistently  held 
to  be  unlawful.  It  was  my  recommendation  when  I  recommended  these  investiga- 
tions that  if  the  facts  disclosed  2(a)   violations,  complaints  issue  without  the 
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opportunity  of  Voluntary  Compliance,  because  of  the  long  history  of  "volume 
rebate"  matters  at  the  Commission.  Another  factor  I  wanted  determined  was 
why,  after  so  many  years  of  litigation  in  the  industry,  "volume  rebates"  still 
exist. 

Substantial  manpower  will  be  required  to  evaluate  these  investigations  in 
FY  1971.  Our  budget  request  covers  only  two  (2)  attorneys  for  FY  1971. 

Drug  Industry 

Our  investigations  in  this  industry  involve  the  following  problems : 

1.  Institutional  and  Professional  purchase  and  resale  to  potential  deroga- 
tion of  private  markets. 

2.  Diversion   by   exempt   or   non-competitive   sources   into   regular   com- 
mercial channels,  with  attendant  dislocation. 

3.  Arbitrary  offering  and  pricing  of  bulk  and  non-standard  package  sizes. 

4.  Straight  price  and  discriminatory  conces-sions. 

5.  Dual  distribution. 

We  have  six  (6)  investigations  in  the  field  involving  drug  problems.  The  in- 
vestigations should  be  completed  and  evaluated  in  FY  1971.  The  investigations 
have  not  progressed  to  the  point  where  an  accurate  prognosis  can  be  made  as 
to  whether  complaints  will  issue.  It  is  hoped  that  the  problems  in  this  industry 
can  be  solved  without  costly  litigation.  Two  (2)  attorneys  requested  for  FY 
1971. 

Department  Store  Industry 

At  the  present  time  there  are  active  matters  involving  Montgomery  Ward 
&  Company,  Inc.,  File  No.  651  0096  and  R.  H.  Macy,  File  No.  681  0126. 

In  connection  with  the  former  the  charge  will  be  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act  for  inducing  services  which  appear  to  be 
in  violation  of  Section  2(e).  At  the  present  time  the  files  are  being  reviewed 
for  preparation  of  formal  complaint. 

With  respect  to  R.  H.  Macy,  the  matter  is  currently  being  investigated  by  the 
New  York  OflBce  for  possible  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act  for  inducing  violations  of  Sections  2(d)  and  (e)  on  the  part  of  its 
vendors. 

In  addition  to  the  foregoing,  the  Bureau  has  recommended  to  the  Commission 
by  memorandum  dated  May  29,  1969,  that  Federated  Department  Stores,  Allied 
Stores  Corporation,  May  Department  Stores,  Associated  Dry  Goods  Corporation 
and  R.  H.  Macy  be  investigated  to  determine  whether  these  large  complexes  are 
receiving  special  prices  and/or  promotional  allowances  from  suppliers  which 
may  be  in  violation  of  Section  2(f)  of  the  Clayton  Act  and/or  Section  5  of  the 
Federal  Trade  Commission  Act.  The  Commission  directed  that  this  industry 
be  studied  by  the  Bureau  of  Economics. 

Since  the  Montgomery  Ward  and  Macy  investigations  do  not  include  pricing 
practices,  they  should  probably  be  also  forwarded  to  the  Bureau  of  Economics 
to  assure  uniform  industry-wide  treatment.  We  cannot  anticipate  whether  the 
Bureau  of  Economic's  recommendation  will  require  manpower  expenditure  in 
FY  1971. 

Baking  Industry 

The  Commission  continues  to  receive  a  large  number  of  complaints  from 
independent  bakers  because  of  discriminatory  and  below  cost  selling  of  bread 
by  large  national  and  regional  bakeries.  Private  label  is  the  most  serious  problem 
in  the  industry.  Vertical  integration  by  grocery  chains  has  cut  into  the  market 
share  of  the  independents.  The  five  (5)  investigations  in  progress  should  be 
completed  and  evaluated  by  the  end  of  FY  1971.  Two  (2)  attorneys  requested 
for  FY  1971. 

Drapery  Hardware  Industry 

We  intend  to  recommend  that  the  five  cases  in  this  industry  be  closed.  If  this 
recommendation  is  accepted  the  Division  will  no  longer  be  involved  in  this 
industry.  If  rejected,  we  would  estimate  that  complaints  would  be  recommended 
in  at  least  three  of  the  cases.  Except  for  the  Kirsch  Co.,  File  No.  671  0235,  none 
of  the  investigations  were  extended  to  cover  evidence  of  injury.  Consequently, 
supplemental  investigation  would  be  needed  in  the  other  files.  Hopefully  this 
and  the  recommendations  of  this  Division  would  be  completed  by  the  end  of 
fiscal  1971.  If  this  schedule  were  realized  we  could  anticipate  that  fiscal  1972 
would  be  spent  in  preparation  for  hearings,  pre-trial,  and  perhaps  hearings  in 
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one  of  the  cases.  At  least  one  other  attorney  and  an  accountant  would  be  needed 
to  litigate  these  cases.  The  Graher  case  at  times  required  the  full  time  efCorts 
of  three  attorneys  and  one  accountant. 

Miscellaneous  Buying  Groups  of  Institutional  Distbibutobs 

These  cases  involve  purchases  of  dry  (canned  and/or  frozen)  grocery  products 
by  various  groups  of  institutional  food  distributors  who  resell  their  merchandise 
to  large  food  organizations  such  as  restaurants,  hospitals  and  schools.  Five 
investigational  files  have  been  opened  and  are  in  various  stages  of  progress 
toward  eventual  complaint  and  trial.  The  cases  involve: 

Nugget  Distributors,  Inc.,  File  No.  671  0184 

Stewart  Tucker,  Inc.,  File  No.  681  0077 

Continental  Organization  of  Distributor  Enterprises,  File  No.  691  0001 

Frozen  Food  Forum,  Inc.,  File  No.  671  0102 

National  Institutional  Food  Distributor  Associates,  Inc.,  File  No.  671  0103 

United  Institutional  Distributor  Corp.,  File  No.  651  0168 

Each  of  these  cases  resulted  from  complaints  by  food  brokers  either  as  indi- 
viduals or  through  the  National  Food  Brokers  Association.  It  is  charged  that 
these  proposed  respondents  are  enterprises  formed  by  institutional  food  dis- 
tributors to  purchase  grocery  products  on  their  behalf  at  reduced  prices  made 
possible  by  elimination  of  brokerage  fees  which  would  normally  have  been  paid 
to  "independent"  brokers  by  suppliers  of  these  distributors.  Two  of  these  cases 
will  be  shortly  forwarded  to  the  Commission  with  recommendations  that  com- 
plaints issue. 

Snack  Foods  Industry 

An  investigation  of  Frito-Lay  in  the  Chicago  market  area  has  been  recently 
completed.  (File  661  0036)  Frito-Lay  is  the  snack  foods  industry's  largest  pro- 
ducer. The  Field  Office  has  recommended  complaint  on  the  basis  of  violation 
of  Sections  2(a)  and  2(d)  of  the  Clayton  Act.  We  feel  that  the  Section  2(d) 
charge  against  Frito-Lay  in  this  matter  may  not  have  much  merit,  but  a  Section 
2(a)  complaint  may  possibly  issue  on  the  basis  of  discriminatory  discount 
allowances.  It  is  anticipated  that  Frito-Lay  would  not  accept  a  consent  order 
and  litigation  would  probably  last  until  at  least  1970. 

Frito-Lay  in  the  meantime  has  petitioned  us  to  take  action  on  an  industry- 
wide basis  in  the  snack  foods  industry  with  regard  to  alleged  industry-wide 
discriminatory  practices.  We  are  presently  considering  the  feasibility  of  such 
an  industry-wide  approach  but,  at  this  time,  we  are  not  sufficiently  far  along  in 
our  study  of  this  matter  to  state  that  this  would  be  our  recommendation.  Indus- 
try-wide action  would  take  considerable  time  and  probably  would  extend  into 
FY  1971. 

E.  I.  du  Pont  de  Nemotirs,  et  al.  File  No.  621  0266 
Industry — Cellophane  sheets  used  in  wrapping  meat 

Violation — Section  2(a)  price  discrimination ;  Section  5 

Status  :  Field  investigation  completed  ;  Pending  determination  as  to  disposition 

This  investigation  centers  around  the  pricing  practices  of  the  three  domestic 
producers  of  cellophane  used  in  wrapping  fresh  meat.  In  addition  to  price  dis- 
crimination, the  investigation  has  borne  out  incidents  of  vertical  as  well  as  hori- 
zontal price  conspiracies,  resulting  in  injury  to  secondary  as  well  as  tertiary 
line  competition. 

The  case  involves  novel  questions  of  law  involving  particularly  the  meeting 
competition  defense  and  the  indirect  purchaser  doctrine.  The  short  range  goal, 
since  it  is  apparent  that  the  product  itself,  cellophane,  has  been  largely  sup- 
planted by  another  product,  is  not  directly  related  to  the  cellophane  industry 
but  rather  to  the  systematic  pricing  plan  of  E.  I.  du  Pont  Co.  Inc.,  in  its  practice 
of  assisting  its  customers  to  meet  a  lower  price  extended  by  its  customers  com- 
petitors. A  determination  of  the  illegality  of  such  practice  and  a  recognition  of 
its  inherent  anticompetitive  effects  should  deter  similar  violations  by  other  pro- 
ducers in  other  industries. 

In  the  event  that  the  Division  should  recommend  complaint  and  that  the  Com- 
mission issue  same,  it  is  estimated  that  litigation  may  ensue  which  could  con- 
ceivably extend  to  1971  and  possibility  1972. 
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Coca-Cola,  Inc.  File  No.  681 0015 
Industry — Coflfee 

Violation — Section  2(a)  price  discrimination;  Section  3,  Clayton  Act 

Status :  In  field 

The  substance  of  this  investigation  revolves  around  the  activities  of  two 
coffee  divisions  of  the  Coca-Cola  Company :  Tenco,  Inc.  andvBuncan- Foods,  both 
of  which  were  recently  acquired  by  Coca-Cola.  The  investigation  is  directed  to 
the  anticompetitive  effects  of  allegedly  below  cost  prices  on  sales  by  Coca-Cola. 
The  market  is  apparently  characterized  by  a  growing  concentration  as  allegedly 
seven  coffee  companies  in  the  relevant  market  have  either  gone  out  of  business 
or  trying  to  liquidate  their  ventures  in  order  to  do  so. 

The  short  range  goal  is  to  determine  if  there  is  a  causal  link  between  the  pri- 
mary line  injury  and  growing  concentration  and  the  below  cost  sales. 

Another  aspect  of  the  case  may  also  have  played  a  significant  part  in  the 
apparent  reduction  of  competitors.  It  was  alleged  that  Duncan  Foods,  through 
its  division  Huggins-Young,  is  involved,  in  its  institutional  sales  of  roasted 
coffee,  in  a  tying  arrangement  with  Coca-Cola  in  the  sales  of  its  syrup. 

The  long  range  goal  in  this  investigation  is  to  protect  the  viability  of  the  effi- 
cient competitor  and  halt  the  trend  toward  increasing  competition,  resulting 
from  anticompetitive  pricing  practices.  However  as  a  budgetary  consideration,  it 
is  difficult  to  forecast  any  specific  estimates  as  such  must  necessarily  depend 
upon  the  results  of  the  field's  investigation. 

Argm,  Inc.  File  No.  681  0042 

Industry — Photographic  Equipment  and  Supplies 

Violation — Section  2(a)  price  discrimination;  secondary  line 

Status :  In  field 

This  investigation  centers  around  those  engaged  in  the  mail  order  resale  of 
photographic  equipment  and  supplies  purchased  from  Argus.  In  addition  to  the 
complainant  there  are  six  to  twelve  other  such  mail  order  wholesalers.  It  was 
alleged  that  Argus  was  favoring  another  category  of  customer  (wholesaler) 
who  are  in  direct  competition  with  the  mail  order  firms,  in  that  they  serve  the 
same  customer  accounts. 

The  investigation  was  initiated  to  determine  if  the  pricing  practices  as  alleged 
(price  discriminations)  had  an  anticompetitive  effect  on  the  mail  order  whole- 
salers and  to  determine  if  the  ability  of  this  class  of  customer  to  compete  was 
impaired. 

Preliminary  reports  from  the  field  indicate  that  there  may  be  a  violation  of 
Section  2(d)   and   (e)   regarding  promotional  allowances  and/or  services. 

It  is  impossible  at  this  time  to  estimate  any  long  range  goals  with  relation  to 
this  investigation,  however.  This  necessarily  is  dependent  upon  the  outcome  of 
the  field  investigation. 

Outdoor  metal  sheds 

Arrow  Metal  Products,  File  No.  671  0258  is  presently  being  forwarded  from 
the  Washington  Field  Office  to  the  Bureau  with  a  recommendation  for  complaint. 

The  charges  will  be  violation  of  Sections  2(a)  and  2(d)  of  the  amended 
Clayton  Act  in  the  sale  of  outdoor  metal  sheds. 

The  proposed  respondent  has  been  in  business  for  nbout  5  years,  during  which 
time  it  has  captured  40%  of  this  particular  market. 

Indications  are  that  this  has  been  accomplished  through  enticing  price  ad- 
vantages being  offered  to  large  volume  buyers  such  as  Penney's,  Giants,  AMC 
and  others. 

This  complaint  will  also  be  forwarded  to  the  Commission  with  recommendation 
in  early  FY  1970  and  is  expected  to  carry  into  FY  1971. 
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Memorandum 

June  18,  1969. 

Subject :  Budget  Plan  and  Program  for  Fiscal  1971— Response  to  CJommissioner 

Jones'  Memorandum  of  May  27, 1969. 
To :  Commission. 
From  :  Division  of  General  Trade  Restraints. 

Commissioner  Jones'  memorandum  of  May  27,  1969,  directs  this  Division  to 
set  forth  the  plans  and  programs  it  would  undertake  if  not  restrained  by  the 
resources  barrier  mentioned  in  our  budget  presentation  of  April  15,  1969. 

The  overall  objective  of  this  Division,  along  with  that  of  the  Commission's 
other  operating  units,  is  of  course  to  assure  the  vitality  of  meaningful  competi- 
tion and  thus  to  minimize  the  amount  and  the  effect  of  monopoly  in  the  nation's 
economy.  In  general,  monopoly  (and  oligopoly)  tend  to  have  three  major  effects, 
namely,  ( 1 )  prices  that  exceed  the  level  that  would  have  prevailed  had  competi- 
tion been  effective;  (2)  lower  levels  of  output  than  would  have  prevailed  if 
competition  had  been  effective;  and  (3)  lower  levels  of  technological  innovation 
than  would  have  prevailed  if  competition  had  been  effective.  Economists  special- 
izing in  the  field  of  antitrust  (industrial  organization)  have  estimated  that  the 
cost  of  monopoly  and  oligopoly  to  the  economy  as  a  whole,  measured  in  terms  of 
lost  output  (GNP),  is  now  something  on  the  order  of  $20  billion  to  $45  billion 
or  more  per  year  and  is  probably  rising.  (See,  e.g..  Dr.  David  R.  Kamerschen, 
An  Estimate  of  the  'Welfare  Losses'  from  Monopoly  in  the  American  Economy 
(Michigan  State  University,  1964)  (doctoral  dissertation),  and  Dr.  William  G. 
Shepherd,  "Conglomerate  Mergers  in  Perspective,"  2  Antitrust  Law  &  Economics 
Review  15,  20  (Fall  1968) . 

The  bulk  of  these  losses  are  said  to  be  concentrated  in  the  manufacturing 
sector  of  the  economy  and,  within  that  sector,  in  a  number  of  particularly  con- 
centrated or  essentially  noncompetitive  industries.  In  general,  approximately 
25%  of  the  total  output  of  American  manufacturing  comes  from  these  highly 
concentrated  industries,  the  so-called  "tight-knit  oligopolies"  with  concentration 
in  the  range  of  50%  or  more  held  by  the  "4  largest"  or,  what  is  roughly  the 
same  thing,  70%  or  more  held  by  the  "8  largest."  In  numbers,  most  industrial 
organization  points  to  about  50  manufacturing  industries  (out  of  a  total  of  417) 
as  constituting  the  heart  of  the  country's  monopoly/oligopoly  problem.  Restora- 
tion of  effective  competition  in  these  indu.stries  would  be  expected  to  result  in 
a  regaining  of  a  substantial  part  of  that  $20  billion  to  $45  billion  or  more 
monopoly/oligopoly  cost  figure.  (Appendix  A  is  a  list  of  the  approximately  50 
industries  tentatively  identified  recently  by  a  group  of  antitrust  economists  as 
"priority  industries,"  i.e.,  those  especially  in  need  of  antitrust  attention.  "  'Pri- 
orities in  Antitrust' :  Some  Communications,"  1  Antitrust  Latv  d  Economics  Re- 
view 11  et  seq.  ( Spring  19(>8) .  A  somewhat  similar  list  of  industries,  35  in  number, 
is  set  out  in  the  recent  Studies  by  the  Staff  of  the  Cabinet  Committee  on  Prico 
Stability  ( January  1969 ) ,  page  93. ) 

The  enforcement  problem  thus  has  two  major  aspects  to  it,  namely,  (a)  pre- 
vcnting  any  further  grottHh  in  the  size  of  the  oligopolized  or  noncompetitive  sec- 
tor of  the  economy,  i.e.,  preventing  those  industries  that  are  now  relatively 
unconcentrated  (e.g.,  4-firm  concentration  ratios  of  40%  or  less)  from  crossing 
the  threshold  into  the  "tight-knit"  range  (e.g..  4-firm  ratios  of  50%  or  more), 
and  thus  raising  that  aggregate  annual  loss  to  the  consuming  public  still  higher, 
and  (b)  reducing  the  current  size  of  that  already-existing  oligopolized  sector, 
i.e.,  lowering  the  concentration  ratios  in,  and  the  entry  barriers  around,  some 
of  the  already-concentrated  industries  and  thus  giving  the  consuming  public 
some  relief  from  the  higher-than-competitive  prices  and  other  costs  that  are 
currently  being  imposed  on  them  by  those  noncompetitive  industries. 

The  responsibility  for  preventing  further  increases  in  concentration  and  the 
accompanying  social  and  economic  ills  associated  with  it  are  shared  by  all  of 
the  operating  Divisions  of  this  Bureau.  The  Merger  Division  and  the  Division 
of  Discriminatory  Practices,  by  preventing  acquisitions  and  other  concentration- 
increasing  acts  and  practices,  are  obviously  addressing  their  resources  to  this 
preventive  aspect  of  the  problem.  The  Division  of  General  Trade  Restraints 
shares  this  responsibility  also,  under  its  duty  to  stop  a  variety  of  competitive 
devices  that  have  an  "incipient"  potential  ratio.  It  alone,  however,  carries  the 
Commission's  burden  of  attempting  to  provide  the  public  with  relief  from  the 
costs  associated  with  already-existing  monopolies  and  oligopolies  in  the  economy, 
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of  attempting  to  bring  about  some  much-needed  deconcentration  and  lowering 
of  entry  barriers  in  some  of  these  noncompetitive  industries. 

Litigation  must  necessarily  play  a  more  significant  role  here  than  in  some  of 
the  other  aspects  of  the  Commission's  work.  The  most  important  single  reason, 
of  course,  is  that,  whereas  the  prospect  of  a  confrontation  with  the  Commission 
is  sometimes  enough  to  persuade  a  proposed  respondent  to  voluntarily  give  up 
a  scheme  that  holds  out  only  the  hope  of  higher-than-competitive  prices  and 
profits  in  the  future,  there  appears  to  be  little  evidence  that  anyone  has  ever 
"consented"  to  give  up  a  genuine  monopoly  or  oligopoly  position  yielding,  as  is 
often  the  case,  long-range  profits  that  are  sometimes  as  much  as  two  or  three 
times  (or  even  more)  the  norm  in  competitively-structured  industries.  Only  a 
litigated  order,  one  suspects,  can  really  be  expected  to  cause  a  significant  drop 
in  the  price  level  maintained  by  one  of  these  noncompetitive  industries.  To  ask 
a  firm  or  an  industry  to  "voluntarily"  consent  to  give  up  an  annual  harvest  of 
monopoly  profits  it  has  enjoyed  for  decades  is  to  place  an  undue  strain,  we  feel, 
on  human  nature  and  to  make  an  assumption  that  has  no  particularly  sound 
basis  in  economic  analysis. 

Secondly,  a  vigorous  program  aimed  at  improving  the  structure  and  perform- 
ance of  some  of  these  industries  should  have  some  beneficial  side-effects  on  the 
other  half  of  the  Commission's  enforcement  work,  the  prevention  of  further  in- 
creases in  concentration  in  the  as-yet  unconcentrated  sectors.  Whereas  a  policy 
of  indecision  toward  existing  monoply  and  oligopoly  obviously  acts  as  a  power- 
ful incentive  for  those  firms  and  industries  still  exposed  to  the  rigors  of  com- 
petition to  attempt  to  better  their  condition  through  mergers  and  the  like,  thus 
further  fueling  the  current  merger  movement,  a  show  of  real  resolution  against 
the  already-concentrated  industries  should  significantly  reduce  that  incentive : 
the  knowledge  that  there  is  no  "sanctuary"  on  the  other  side  of  the  oligopoly 
fence — that  all  significant  positions  of  real  monopoly  power  are  ultimately 
going  to  be  challenged — could  well  cast  quite  a  chill  on  the  urge  to  convert  un- 
concentrated industries  and  loose  oligopolies  into  tight-knit,  noncompetitive  ones. 

Thirdly,  a  policy  that  does  not  include  a  program  that  probes  deep  into  the 
already-concentrated  industries  misses  an  opportunity  to  develop  the  kind  of 
knowledge  and  understanding  on  the  part  of  the  Commission  and  the  staff  that 
is  vital  in  all  areas  of  our  work,  including,  for  example,  our  anti-merger  work. 
In  all  of  the  "incipiency"  cases,  for  example,  the  analysis  is  necessarily  theo- 
retical rather  than  immediately  empirical ;  one  has  to  accept  the  premise,  with- 
out actual  proof,  that  if  a  given  act  is  allowed  to  occur  (e.g.,  a  merger),  mono- 
poly and  oligopoly  will  eventually  result  and  that  this,  in  turn,  will  have  un- 
desirable consequences  for  consumers.  In  a  monopoly  or  oligopoly  (shared 
monopoly)  case  itself,  however,  the  actual  proof  of  these  matters  can  be  ex- 
plored, i.e.,  the  situation  can  be  examined  in  actual  qiiantitative  terms  to  deter- 
mine how  much  more  the  consumer  has  really  been  required  to  pay  as  a  result 
of  the  monopoly/oligopoly  in  question,  how  it  was  all  accomplished,  the  real 
market  relationships  involved,  and  the  like.  A  program  that  includes  cases  of 
this  character  is  necessarily,  it  seems  to  us,  a  richer  one  than  would  otherwise 
have  been  possible. 

The  most  difficult  part  of  any  rational  enforcement  program  is,  of  course,  the 
oase-selection  process  itself.  (See  my  memorandum  to  the  Executive  Director 
of  March  25,  1969,  on  Planning  New  Investigations,  and  my  memorandum  to 
the  Commission  of  June  4,  1969,  Request  for  Authorization  of  Investigation  of 
Breakfast  Cereal  Industry,  attached  hereto  as  Appendix  D. )  The  appropriate 
procedure  is  to  look  out  over  the  economy  as  a  whole,  identify  those  of  our  417 
manufacturing  industries  that  are  noncompetitive  in  character,  and  then  select, 
from  that  noncompetitive  group  those  in  which  the  return  on  our  investigative 
resources  would  be  the  highest.  To  select  the  wrong  ones  is  to  fail  the  "opportu- 
nity cost"  test;  bringing  a  case  that  return  $2  (in  terms  of  lower  consumer 
prices  and  the  like)  for  every  $1  spent  when  there  is  available  another  case  on 
which  the  return  is  not  $2  but  $10  is,  by  definition,  to  misallocate  our  resources 
and  to  give  the  consuming  public  less  for  its  total  number  of  enforcement  dol- 
lars than  we  could  have  given  it. 

The  basic  method  for  estimating  the  amount  of  public  interest  in  a  given  Com- 
mission case  is  to  determine  : 

(a)  The  total  sales  volume  of  the  industry  ; 

(&).  The  monopoly  price  currently  being  charged  for  the  product  (or,  if 
it  is  the  threat  of  future  monoix)ly  that  is  involved,  the  price  that  is  reason- 
ably to  be  expected  if  it  should  in  fact  become  monopolized)  ;  and 
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(c)  The  competitive  price  that  would  reasonably  be  expected  to  prevail 
if  the  industry  should  be  made  effectively  competitive. 

Subtracting  the  competitive  price,  (c),  from  the  monopoly  price,  (b),  gives 
the  amount  of  the  monopoly  "overcharge"  (actual  or  potential,  as  the  case  may 
be)  in  percentage  terms.  Multiplying  this  percentage  figure  times  the  dollar 
sales  volume  of  the  industry,  (a),  gives  the  total  dollar  amount  of  the  actual  or 
potential  monopoly  overcharge  *  and  thus  at  least  some  kind  of  rough  approxi- 
mation of  the  actual  or  potential  public  interest  in  a  proceeding  aimed  at  restor- 
ing effective  competition  in  that  industry.  (While  there  are  of  course  other 
values  associated  with  competitive  markets,  including  optimum  output  rates, 
innovative  progress,  free  entry,  maximum  opportunity  for  small  business  and 
the  like,  we  consider  price  a  reasonably  good  "proxy"  or  index  figure  for  the 
entire  aggregate  of  competitive  values,  since,  other  things  being  equal),  improve- 
ments in  any  of  these  other  areas  (e.g.,  new  entry,  growth  of  the  smaller  firms 
in  the  market,  new  innovations,  etc.)  should  be  reflected  in  a  drop  in  the  price 
level. ) 

There  are  of  course  many  difficulties  in  attempting  to  make  estimates  of  the 
potential  benefits  to  the  public  from  an  antitrust  action,  particularly  at  the  pre- 
liminary or  pre-investigation  stage.  In  litigated  cases,  it  can  be  done  through  the 
testimony  of  experts  witnesses,  basing  the  estimates  of  the  "competitive"  price 
on  such  benchmarks  as  (a)  the  Census  Bureau's  nationwide  "averages,"  (b)  the 
price  level  in  some  other  area  that  is  known  to  be  particularly  competitive, 
(c)  the  price  level  in  the  market  in  question  itself  prior  to  the  monopolization 
complained  of,  (d)  the  price  level  in  that  market  after  the  collusion  or  monopoly 
was  eliminated,  (e)  the  price  being  charged  for  physically  identical  products 
sold  under  different  "brands"  (e.g.,  the  lesser  known  brands  of  the  smaller  firms 
in  the  industry  in  question,  the  "private  brands"  of  the  integrated  retailers,  and 
the  "secondary"  labels  of  the  major  manufacturers  themselves),  (f)  the  known 
costs  of  production  and  distribution  of  the  product  in  question,  including  a  com- 
petitive rate  of  profit  on  the  capital  employed,  by  plants  and  firms  of  reasonably 
eflacient  size  (as  established  by  prior  litigated  cases,  industry  studies  published 
by  university  scholars,  etc.),  and,  in  some  cases,  (g)  the  knoum  heights  of  the 
entry  harriers  around  some  of  the  concentrated  industries  (a  10%  entry  barrier 
around  a  highly  concentrated  industry  implies,  other  things  being  equal,  that  a 
price  10%  above  the  competitive  level  can  be  charged  without  inducing  new 
entry  and  a  beating  of  the  price  back  to  the  competitive  level). 

The  more  of  this  kind  of  data  one  has  at  the  pre-investigation  stage,  the  more 
confident  one  can  be  of  the  preliminary  estimate  of  the  potential  gains  to  the 
public  from  an  action  aimed  at  restoring  effective  competition  in  the  industry 
in  question.  We  have  therefore  recently  recommended  that  a  systematic  program 
of  data  collection  be  instituted  at  the  Commission,  one  designed  to  create,  in 
time,  a  fairly  complete  "economic  dossier"  on  each  of  our  417  manufacturing 
industries,  particularly  the  50  or  so  most  highly  concentrated  ones.  (See  my 
memorandum  of  June  10,  1969,  Proposed  Upgrading  of  ADP  Systems,  attached 
hereto  as  Appendix  B.) 

Assuming  that  one  has  estimated  with  reasonable  accuracy  the  annual  cost,  in 
dollars,  of  a  particular  monopoly/oligopoly  situation  in  an  industry,  and  thus 
the  potential  benefits  to  the  public  from  a  restoration  of  effective  competition  in 
it,  there  still  remains  the  always  difficult  problem  of  devising  an  appropriate 
remedy,  one  that  will  in  fact  realize  all  of  that  potential  rather  than  giving  the 
public  only  half-a-loaf  (or  less).  In  order  to  perform  this  task  adequately,  one 
must  know,  of  course,  the  precise  market  relationships  involved ;  if  the  diagnosis 
is  unsound,  the  certainty  of  the  cure  is  obviously  reduced.  Unless  one  knows 


*  A  figure  somewhat  comparable  to  this  can  be  developed  in  the  deceptive-practices  area 
as  well.  Deception  implies,  by  definition,  that  the  consumer  has  been  persuaded  (a)  to 
buy  a  product  he  would  not  have  bought  at  all  If  he  had  known  the  truth  about  It.  or  (b) 
to  "pay  more  for  a  product  than  he  would  have  paid  if  he  had  known  the  truth  about  it. 
(In  more  technical  terms,  deception  creates  a  form  of  "product  differentiation,"  a  variety 
of  monopolization  discussed  below  and  in  Appendix  D.)  In  the  first  case,  the  one  where 
the  product  Is  worthless  to  the  consumer,  the  loss  is  total,  i.e.,  the  "overcharge"  is 
100%  of  the  price  paid  for  the  product.  In  the  second  situation,  where  the  consumer  was 
deceived  into  paying  more  than  he  would  have  knowingly  paid  for  the  product,  the  real 
loss  is  the  difference  between  (i)  the  price  paid,  and  (ii)  the  fair  market  value  of  the 
item  in  question,  e.g.,  what  comparable  products  are  selling  for  in  reputable  establish- 
ments in  the  community.  Multiplying  that  difference  (say,  30%)  times  the  dollar  volume 
of  a  respondent's  sales  gives  the  total  cost  of  the  scheme  to  the  public  and,  by  the  same 
token,  the  potential  value  to  the  consuming  public  of  a  Commission  action  aimed  at 
eliminating  the  deception  in  question. 
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rather  precisely  Jiow  prices  are  being  maintained  at  a  noncompetitive  level,  for 
example,  the  chances  of  devising  an  order  that  will  cause  them  to  fall  by  more 
than  a  token  amount  are  clearly  impaired. 

A  great  deal  of  knowledge  about  market  relationships  in  monopoly  and  oligop- 
oly situations  have  already  been  collected  by  the  antitrust  economists  in  the 
country,  particularly  the  approximately  800  members  of  the  Industrial  Organiza- 
tion (Antitrust)  section  of  the  American  Economic  Association.  In  general,  the 
overwhelming  bulk  of  the  annual  monopoly/oligopoly  cost  figure  mentioned  above 
is  ultimately  attributable  to  distortions  in  the  structures  of  these  noncompetitive 
industries,  i.e.,  to  their  (a)  high  concentration  ratios,  (b)  high  degrees  of  product 
differentiation,  and  (c)  high  barriers  to  entry.  Price  fixing,  for  example,  is  so 
closely  associated  with  a  certain  kind  of  industry  structure  that  it  is  possible  for 
a  skilled  analyst  to  go  down  the  list  of  our  417  manufacturing  industries  and  pick 
out  with  considerable  confidence  those  in  which  collusion  is  virtually  inevitable. 
( See  Appendix  B. )  Price  discrimination  is  similarly  a  creature  of  industry  struc- 
ture, particularly  of  high  entry  barriers  (the  "high"  price  varies  according  to 
the  height  of  the  entry  barriers  sealing  the  disadvantaged  buyers  off  from  access 
to  competitive-priced  sellers).  Resale  price  maintenance  depends  for  its  existence 
on  "product  differentiation,"  (Cahinet  Cotnmittee  on  Price  StaWity,  stipra,  88)  as 
do  most  of  the  various  vertical  restraints  antitrust  is  concerned  with,  particularly 
exclusive  dealing  and  territorial  restrictions.  It  follows,  of  course,  that  a  Com- 
mission order,  if  it  is  to  be  genuinely  effective  in  restoring  competition  in  an  indus- 
try characterized  by  these  anticompetitive  symptoms,  must  deal  with  those  under- 
lying structural  features  of  those  industries.  Again,  the  mo.st  meaningful  compli- 
ance report,  at  least  to  the  consuming  public,  is  a  decrease  in  market  shares  and, 
what  is  generally  the  same  thing,  a  decrease  in  the  price  level  in  the  industry  in 
question. 

It  is  against  this  general  background  that  the  Division  of  General  Trade  Re- 
straints is  currently  attempting  to  develop  an  improved  system  of  case  priorities, 
one  aimed  at  maximizing  its  effectiveness  in  those  areas  of  most  concern  to  the 
consuming  public,  particularly  in  the  concentrated  industries.  Specifically,  we 
have  (a)  reevaluated  our  current,  pending  cases,  (b)  recommended  a  number  of 
new  investigations  to,  the  Commission  that  would  involve  a  direct  challenge  to 
the  market  power  of  some  of  the  country's  most  important  oligopolies  on  charges 
of  oligopolization  or  shared-monopoly,  (c)  begun  a  limited  program  of  developing 
the  kind  of  data  necessary  to  a  more  comprehensive  case-selection  process  along 
these  lines,  and  (d)  recommended  a  number  of  other  programs  that  we  consider 
essential  to  the  Division's  maximum  effectiveness. 

The  programs  we  would  undertake  if  not  constrained  by  resource  barriers  are 
as  follows : 

I.  Economic   Consultants 

A  basic  part  of  our  overall  program  would  be  one  of  consultation  with  eco- 
nomic experts  (generally  industrial  organization  economists  from  the  univer- 
sities) in  the  various  sectors  of  the  aggregate  monopoly/oligopoly  problem  and 
the  development  of  a  systematic  program  designed  to  maximize  the  Division's 
impact  on  the  price  level  in  those  industries  that  are  currently  believed  to  be 
imposing  the  most  significant  losses  on  the  consuming  public.  We  would  espe- 
cially want  to  consult  with,  and  have  our  enforcement  program  designed  in  part 
by,  experts  we  would  select  in  the  areas  of  (a)  price  fixing,  (b)  oligopoly  in  the 
producer  goods  industries,  (c)  product  differentiation,  and  (d)  vertically  re- 
stricted distribution  systems  (resale  price  fixing,  exclusive  dealing,  and  terri- 
torial restrictions).  My  staff  has  already  had  some  preliminary  conferences  with 
an  economic  expert  specializing  in  one  of  these  areas,  as  discussed  below.  Pre- 
liminary estimates  are  that,  overall,  we  would  need  the  equivalent  of  two  (2) 
consultants  for  a  year,  although  the  tenure  of  any  one  of  them  probably  would 
not  exceed  three  (3)  months.  One  attorney  would  be  needed  to  coordinate  the 
program  here,  plus  several  of  the  others  described  below. 

II.  Data  Collection 

In  order  to  make  the  kind  of  analysis  that  would  permit  the  Division  to  sys- 
tematically array  its  cases  according  to  their  significance  to  the  consuming  public, 
it  is  necessary,  as  discussed  above,  to  have  a  certain  minimum  amount  of  data 
on  the  structure-conduct-performance  characteristics  of  each  of  the  industries 
in  question.  The  kind  of  data  needed  is  described  in  some  detail  in  Appendix  C, 
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a  memo  of  May  15,  1969,  to  the  staff  of  this  Division;  our  recommendations  for 
a  Commission-wide  collection,  storage,  and  retrieval  program  here  are  set  out 
in  Appendix  B. 

III.  Training 

As  I  have  pointed  out  at  some  length  in  response  to  the  urgings  of  the  Com- 
mission's Program  Review  Officer  that  we  unilaterally  abandon  our  alleged  "mall 
bag"  approach  to  law  enforcement  and  direct  our  attention,  instead,  to  the  more 
sophisticated  forms  of  monopolization  in  the  highly  concentrated  industries,  our 
attorney-staff  simply  does  not  have  at  the  present  time  the  kind  of  technical 
economic  skills  needed  if  we  are  to  select,  from  our  417  4-digit  manufacturing 
industries,  those  where  the  per-doUar  return  on  our  resources  would  be  the 
highest.  (See  my  memorandum  to  the  Executive  Director  of  March  25,  1069.)  We 
need  help  from  the  Commission  itself.  We  have  been  running  a  course  in  the 
Economics  of  Antitrust  for  nearly  a  year  now,  but  it  has  been  handicapped  by 
the  fact  that  it  has  been  conducted  in  the  evening  hours,  a  time  when  the  family 
responsibilities  of  most  of  the  staff  preclude  them  from  attending.  From  our  ex- 
perience with  these  courses,  we  now  have  .some  fairly  accurate  estimates  as  to 
the  minimum  number  of  hours  required  to  equip  the  Commission  attorney  to 
handle  the  concepts  and  data  essential  to  a  program  of  this  type,  namely,  about 
150  classroom  hours.  (The  subject  matter,  unfortunately,  does  not  lend  itself  to 
the  so-called  "on-the-job"  training  techniques ;  only  a  decently  equipped  class- 
room, with  textbooks  and  blackboards,  can  do  the  job.)  Considering  that  it  is 
said  to  take  1500  hours  to  produce  a  jet  pilot  and  even  300  hours  to  train  a  com- 
petent bai'tender,  this  does  not  seem  to  be  an  excessive  amount  of  time  to  invest 
in  an  antitrust  trial  lawyer.  One  attorney  in  the  Division,  with  the  help  of  the 
consultants  mentioned  above,  would  be  sufficient  to  handle  this  program.  Clas.s- 
room  .sessions  of  1-hour  each,  three  (3)  days  per  week,  are  believed  to  be  the 
most  effective  in  a  technical  area  such  as  this. 

IV.  Price  Fixing  Program 

As  noted  above,  my  staff  has  already  held  some  preliminary  conferences  with 
an  economic  expert  specializing  in  price  fixing  conspiracies,  Dr.  .Juliu  Kuhlman 
of  the  University  of  Mis.souri  (currently  consulting  with  the  Commission's  Bu- 
reau of  Economics  on  the  conglomerate  merger  study),  and  has  outlined  in  Ap- 
pendix B,  below,  a  proposed  pilot  program  in  this  area.  We  are  advised  that, 
given  a  reasonable  amount  of  effort  in  this  direction,  by  the  mid-1970's  the  Com- 
mission's computers  could  be  made  into  almost  as  formidable  a  hazard  for  the 
would-be  price  fixer  as  those  of  Internal  Revenue  Service  are  already  said  to  be 
for  the  income  tax  artist.  In  Dr.  Kuhlman's  view,  there  is  no  activity  the  Com- 
mission could  engage  in,  not  even  its  anti-merger  work,  that  could  promise  a 
larger  return  on  the  enforcement  dollar.  The  estimated  cost  of  this  program 
for  the  first  year  is  four  (4)  people:  an  economist,  a  programmer,  a  statistical 
clerk,  and  a  typist.  ( See  Appendix  B. ) 

V.  Concentrated  Industries — Producer  Goods 

The  Division  has  under  way,  in  cooperation  with  the  Bureau  of  Economics,  a 
pilot  program  centering  on  a  Plan  of  Study  of  Important,  Highly  Concentrated 
Industries.  (See  our  memorandum  to  the  Commission  of  April  30,  1969.)  Six  (6) 
industries  are  to  be  studied  here,  beginning  with  the  steel  industry  (five  others — 
antnmo'biles,  druffs,  electrical  machinery,  energy  industries,  and  chemicals — are 
also  on  the  priority  list).  This  aspect  of  our  enforcement  effort  is  aimed  at  the 
important,  noncompetitive  industries  in  the  undifferentiated  sector  of  the  econ- 
omy, the  producer  goods  industries,  i.e.,  the  general  problem  of  the  noncom- 
petitive, oligopdlized  industry  characterized  by  high  concentration  ratios,  high 
entry  barriers,  and  poor  performance  in  terms  of  higher-than-competitive  prices, 
excessively  high  costs,  and  the  like.  (These  industries  are  distinguished  from 
the  consumer  goods  industries  by  the  general  absence  of  advertising  and  prod- 
uct differentiation,  characteristics  that  introduce  special  problems  in  them- 
selves as  discussed  below.)  2  men. 

YI.  Oligopoly  in  the  Consumer  Goods  Industries  (Product  Differentiation) 

The  heart  of  the  monopoly/oligopoly  problem  in  America,  according  to  most 
industrial  organization  economists  today,  centers  around  the  nhenoniennn  of 
"product  differentiation,"  the  distinguishing  of  similar  products  from  each  other 
by  persuasive  (noninformational)  advertising  and  other  forms  of  sales  promo- 
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tion.  The  monopoly  power  involved  here  in  a  particular  industry  is  measured  in 
terms  of  the  price  differential  between  the  advertised  and  the  unadvertised 
brands  of  comparable  quality.  If  unbranded  gasolines  of  100  octane  rating  sell 
in  a  particular  area  for  34^4,  for  example,  while  the  major  branded  gasolines  of 
the  same  100  octane  rating  are  selling  for  39(^  there,  in  economic  terms  we  are 
confronted  with  a  54  monopoly  "overcharge,"  an  exaction  of  about  15%  over 
and  above  the  competitive  price,  the  one  that  would  have  prevailed  had  the  con- 
suming public  known  that  the  two  gasolines  were  in  fact  of  comparable  quality. 
(It  need  hardly  be  added  that  consumers  could  not  be  persuaded  to  pay  15% 
extra  for  a  particular  firm's  product  if  they  were  informed  that  it  was  in  fact  of 
no  better  quality  than  the  lower-priced  brands.  The  sine  que  non  of  the  con- 
sumer's "willingness"  to  pay  the  higher  price  is  the  gap  in  his  knowledge,  i.e., 
his  ignorance  of  the  single  critical  fact  that  lies  behind  his  payment  of  the  higher 
price,  the  fact  that  the  two  products  are  not  significantly  different  in  quality ;  a 
removal  of  that  ignorance  would  cause  the  394  price  to  promptly  drop  back  to 
meet  the  lower  35^  price. ) 

It  is  this  kind  of  monopoly  that  accounts  for  the  overwhelming  bulk  of  the 
$20  billion  to  $45  billion  or  more  "cost-of-monopoly"  figure  mentioned  above.  As 
the  Director  of  the  Commission's  Bureau  of  Economics,  Dr.  Willard  F.  Mueller, 
has  put  it,  "product  differentiation  poses  the  greatest  single  threat  to  effective 
competition  in  our  economy."  In  fact,  recent  empirical  studies  have  indicated 
that,  whereas  concentration  is  in  general  falling  in  most  "producer  goods"  in- 
dustries (that  is,  in  heavy  manufacturing,  where  there  is  little  or  no  advertis- 
ing), it  is  rising  in  the  "consumer  goods"  industries,  particularly  in  those  where 
there  is  a  high  degree  of  product  differentiation  (and  thus  a  high  volume  of  ad- 
vertising, particularly  television  advertising).  See  Cal)i)Wt  Committee  Report, 
supra,  at  60-62  ;  Charles  E.  Mueller,  "Sources  of  Monopoly  Power  :  A  Phenomena 
Called  'Product  Differentiation,'  "  American  University  Law  Review  1  (Decem- 
ber 1968).  A  vigorous  program  here,  one  that  would  of  course  focus  particularly 
on,  say,  the  few  dozen  firms  that  have  built  some  of  the  country's  most  concen- 
trated industry  structures  with  very  high  volumes  of  advertising,  would  ob- 
viously offer  some  rather  phenomenally  high  returns  for  the  consuming  public. 
The  matters  summarized  below,  for  example,  while  not  chosen  with  the  kind  of 
precision  that  would  be  possible  under  the  kind  of  overall,  systematic  case-selec- 
tion process  we  are  recommending  here,  at  least  indicate  generally  the  kind  of 
cases  we  would  recommend  and  develop  to  their  full  potential  if  the  necessary 
resources  were  available  (2  attorneys,  plus  approximately  20%  of  the  time  of 
an  economist  and  an  accountant,  would  be  required  by  each  of  these  matters)  : 

Breakfast  Cereals. — We  have  recently  submitted  to  the  Commission  a  request 
for  authorization  of  an  investigation  of  the  nearly  $1  billion  breakfast  cereal 
industry.  (Appendix  D.)  The  thi-ee  (3)  largest  firms  there  have  83%  of  the 
industry's  total  sales:  Kellogg.  43%;  General  Mills,  22%  General  Foods,  18%. 
(The  next  three  largest  have  15%  and  some  50  other  companies  scramble  for  the 
remaining  2%.)  Some  20%  of  the  sales  dollar  of  these  firms  is  spent  on  adver- 
tising, primarily  television  advertising  and,  because  the  products  of  the  compet- 
ing sellers  are  not  significantly  different  in  physical  properties,  this  is  a  non- 
functional addition  to  cost — and  price — that  could  not  survive  if  competition  was 
effective  in  the  industry.  Kellogg,  the  leading  firm  in  the  industry,  has  main- 
tained one  of  the  highest  long-term  profit  rates  in  American  manufacturing,  n 
10-year  average  of  more  than  20%  after  taxes  on  stockholders'  equity,  ,some  three 
times  the  long-range  competitive  norm.  There  are  no  significant  scale  economies 
in  the  industry  (a  plant  of  optimum  eflBciency  would  supply  roughly  5%  or  less 
of  the  total  industry  sales  volume),  and  hence  there  are  no  technical  barriers 
to  a  competitive  industry  .structiire  here. 

There  are  thus  potential  gains  to  the  consumer  here  from  a  restoration  of 
effective  competition  in  this  industry  of  perhaps  as  much  as  20%  to  25%  in  lower 
cereal  prices,  a  savings  of  some  $150  to  $250  million.  And,  as  discussed  in  our 
memorandum  recommending  this  investigation  (Appendix  D),  the  very  lowest 
income  groups  would  be  the  principal  beneficiaries  since  a  disproportionately 
large  portion  of  their  total  income  is  spent  on  food  (up  to  50%,  versus  some 
20%  for  the  average  income  family),  particularly  on  the  basic  grain  products. 

Gasoline. — AVe  are  advised  that  the  differential  between  the  major  "branded" 
gasolines  and  the  "unbranded"  gasolines  of  the  independent  sector  of  the  in- 
dustry has  now  widened  in  some  areas  to  3(*  per  gallon.  Elimination  of  this  "pre- 
mium" on  the  approximately  64  billion  gallons  sold  annually  by  the  majors  (85% 
of  the  75  billion  gallons  sold  by  the  entire  industry)  would  yield  a  potential  gain 
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to  the  consuming  public  of  $1.92  UlUon  per  year.  We  are  currently  working  on 
a  number  of  matters  in  this  industry  and,  given  tlie  necessary  resources,  we 
would  like  to  probe  the  product  differentiation  barrier  involved  here  directly 
and  the  noncompetitive  price  level  it  is  apparently  supporting  for  the  major 

refiners. 

Retail  Food  Industry.— This  Division  is  currently  investigating,  on  the  rec- 
ommendation of  the  Director  of  the  Bureau  of  Economics,  the  alleged  monopoli- 
zation of  the  Washington,  D.C.,  retail  food  industry  by  the  three  major  chains 
in  the  area,  Safeway,  Giant,  and  A&P.  It  is  alleged  that  they  acted  in  unison 
to  force  prices  below  cost  in  the  immediate  area  of  a  new  entrant's  three  CS) 
stores  here  (thus  forcing  it  to  withdraw),  for  the  purpose  of  preserving  their 
monopolistic  price  structure  in  the  City  and  its  environs.  The  new  entrant,  a 
27-store  chain  from  New  Jersey,  specializes  in  '"private  brands,"  "discount" 
prices,  and  stores  that,  individually,  are  generally  three  or  four  times  the  size 
of  the  bulk  of  the  chain  stores  here.  A  transplanting  of  that  new  entrant's  lower 
New  Jersey  price  structure  to  this  area  (via  the  dozen  or  more  stores  it  had 
planned  to  open  in  the  Washington  metropolitan  area),  a  price  structure  that 
is  alleged  to  be  some  4%  below  the  price  level  prevailing  here  ( one  of  the  highest 
in  the  nation),  would  have  meant  a  gain  to  the  consuming  public  of  some 
$40,000,000  per  year  (annual  sales  in  the  area  are  approximately  $1  billion)  in 
immediate  returns ;  a  case  of  this  kind,  in  demonstrating  the  Commission's 
willingness  to  promote  the  deconcentration  of  oligopolized  markets  (part  of  the 
relief  to  be  requested  here  will  be  divestiture  of  some  of  the  stores  of  the 
dominant  firms  responsible  for  that  high  price  pattern),  would  also  obviously 
have  some  significant  effects  in  the  other  major  metropolitan  areas  where  equal- 
ly high  concentration  ratios  and  noncompetitive  prices  prevail  in  the  $90  billion 
retail  food  industry. 

Office  Copying  Industry. — A  request  is  being  made  by  this  Division  for  authori- 
zation to  investigate  the  approximately  $1.2  billion  office  copying  industry.  A 
single  firm,  Xerox,  dominates  the  industry  (65%  to  70%)  and  has  enjoyed  a 
profit  rate  averaging  28%  after  taxes  on  invested  capital  over  the  period  1962- 
1967.  a  rate  that  is  some  four  (4)  times  the  long-term  competitive  norm.  The 
creation  of  a  competitive  industry  structure  here  would  probably  yield  ivell 
over  $100  million  in  savings  to  the  consuming  public. 

Electric  Office  Typewriter  Industry. — A  request  is  being  made  for  authoriza- 
tion to  investigate  the  $310  million  electric  office  typewriter  industry,  one  in 
which  the  four  largest  firms  hold  92%  of  the  industry's  total  sales.  (This  is  also 
one  of  the  industries  mentioned  by  the  Report  of  the  Cabinet  Committee  on  Price 
Stability,  supra,  as  an  appropriate  subject  for  Commission  attention.)  IBM, 
with  approximately  60%  of  the  market,  is  said  to  sell  its  typewriters  at  a 
"premium"  of  $25  to  $100  over  the  price  of  comparable  competitive  machines. 
Based  on  its  1967  sales  of  $186  million,  the  potential  gain  to  the  consuming  pub- 
lic from  the  development  of  a  competitive  industry  structure  here  could  be  as 
high  as  ^37  million  per  year. 

Soft  Drink  Industry. — This  Division  has  recommended  that  the  Commission 
consider  issuance  of  a  trade  regulation  rule  prohibiting  certain  forms  of  ter- 
ritorial restrictions  in  the  soft  drink  industry.  Its  total  sales,  at  wholesale, 
amounted  to  $4  billion  in  1968,  and  the  four  (4)  largest  firms  in  the  industry 
account  for  67%  of  the  total.  (The  two  largest.  Coca  Cola  and  Pepsi,  have 
31%  and  20%,  respectively.)  Cola  products  of  comparable  quality  (and  pre- 
sumably cost)  sell  under  "private  labels"  for  approximately  30%  less  than  these 
"advertised"  brands,  thus  suggesting  a  potential  gain  to  the  consumer  of  per- 
haps $1  billion  or  moi-e  from  a  really  significant  improvement  in  the  structure 
of  the  industry,  one  that  might  well  emerge  if  the  protective  system  of  ter- 
ritorial restrictions  on  bottlers  could  be  removed.  The  three  largest  firms  here 
spent  approximately  $190  million  on  advertising  in  1965  and  two  of  them.  Coca 
Cola  and  Pepsi,  enjoyed  after-tax  returns  on  their  investments  of  21.3%  and 
18.8%,  respectively,  over  the  period  1964r-1968,  some  three  times  the  competitive 
norm. 

Auto  Parts  Industry. — This  Division  has  a  number  of  matters  pending  in  the 
automobile  replacement  parts  industry.  Preliminary  evidence  indicates  that  the 
present  distribution  system  in  this  $7  billion  industry,  one  distorted  by  product 
differentiation  advantages  of  the  major  auto  makers  and  maintained  by  resale 
price  maintenance,  territorial  restrictions  and  the  like,  probably  imposes  a 
minimum  overcharge  of  20%  or  more,  or  at  least  $H  billion  more  than  the 
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consuming  public  would  have  to  pay  if  this  industry  could  be  made  more  com- 
petitive in  structure.  ( As  an  example  of  the  magnitude  of  the  potential  savings 
involved  here,  a  "breakdown"  in  the  resale  price  maintenance  on  sixirk  plugs 
in  the  Washington,  D.C.,  area  caused  the  price  to  fall  from  $1.09  to  49<^  to  794; 
a  per-plug  savings  of  28%  to  55%  ;  industrywide,  this  would  mean  a  savings  of 
$100  million  to  $300  million  on  spark  plugs  alone.) 

Razor  Blade  Industry. — The  Division  has  underway  a  proceeding  involving  the 
$150  million  razor  blade  industry.  Gillettee.  the  dominant  firm,  has  more  than 
50%  of  the  market  and  earned  after-tax  profits  on  its  investment  of  30%  to 
40%  in  the  period  1062-68.  It  spends  some  20%  of  its  sales  dollar  on  advertising, 
thus  creating  a  product  differentiation  barrier  that  permits  it  to  maintain  these 
noncompetitive  profit  and  price  levels.  (Wilkinson,  the  stainless-steel  blade 
innovator,  has  some  5%  of  the  market).  Effective  competition  in  this  industry 
would  offer  a  potential  gain  to  the  consumer  of  perhaps  $25  million  or  more  per 
year. 

Television  Netwo7-k  Industry. — This  Division  is  currently  working  on  a  matter 
involving  the  "discount"  practices  of  the  television  network  industry.  Three 
firms  control  100%  of  the  market :  CBS,  35%  to  40%  :  NBC,  35%  to  40%  ;  ABC, 
20%  to  30%.  The  "buying  side"  of  this  market  is  similarly  concentrated.  While 
some  300  firms  use  national  network  television  advertising,  the  top  60  of  them 
accounted  for  more  than  75%  of  total  billings  in  1968.  Current  hillings  are  ap- 
proximately $1  billion  per  year. 

While  we  have  estimates  that  the  expansion  of  the  industry  from  3  firms  to 
as  many  as  8  or  10  would  probably  reduce  advertising  rates  by  as  much  as 
50%  (even  the  entry  of  otie  new  network  is  estimated  to  have  the  potential  of 
causing  a  10%  to  15%  decrease  in  rates),  that  potential  saving  of  $500  million 
is  a  fairly  small  part  of  what  is  actually  involved  here.  Television  advertising, 
as  mentioned  above,  is  the  primary  source  of  the  product  differentiation  barriers 
that  prevent  the  development  of  effective  competition  in  the  important  list  of 
product  markets  or  industries  that  use  the  services  of  these  three  networks. 
Moreover,  the  problems  associated  with  product  differentiation  are  expected  by 
most  economists  to  get  significantly  worse  in  the  coming  months  if.  as  many 
expect,  cigarettes  leave  the  television  airwaves.  The  time  vacated  by  the  cigarette 
companies,  a  quite  sizeable  block,  will  presumably  be  taken  up  by  Procter  & 
Gamble,  General  Foods,  etc.,  thus  accelerating  still  further  the  drive  toward 
oligopolization  of  our  consumer  goods  industries.  Thus  the  elimination  of  any 
discriminatory  advantages  enjoyed  by  those  dominant  firms  in  their  respective 
industries,  and  any  improvement  in  the  access  of  the  smaller  firms  to  economical 
ways  of  offsetting  the  product  differentiation  advantages  of  those  larger  adver- 
tisers, would  obviously  have  some  quite  widespread  effects  in  large  segments  of 
the  economy  as  a  whole. 

VII.  Restrictive  Distribution  Systems 

As  mentioned  above,  most  of  the  vertical  restraints  of  trade — resale  price  main- 
tenance, exclusive  dealing,  and  territorial  restrictions — are  creatures  of  the 
structural  phenomenon,  product  differentiation.  That  is  to  say,  these  practices 
are  found  primarily  in  those  industries  whose  product  is  inherently  "differenti- 
able,"  i.e.,  capable  of  being  made  to  appear  "different"  in  the  eyes  of  consumers 
from  products  that  are  in  fact  of  comparable  qualit.v.  This  differentiation  is  not  al- 
ways accomplished  by  advertising,  however,  as  such ;  in  a  number  of  industries, 
including  automobiles,  gasoline,  tires,  and  sJioes,  the  differentiation  is  accom- 
plished primarily  through  an  elaborate  network  of  retail  dealers,  generally  one 
tied  "exclusively"  to  the  manufacturer  by  a  series  of  agreements  and  understand- 
ings that  prevent  any  significant  form  of  competition  between  retailers  selling 
the  same  brand.  And  of  course  this  elimination  of  all  "intra-brand"  competition 
leaves  only  "inter-brand"  competition  for  the  consumer's  protection,  a  slender 
reed  indeed  when  there  is  high  concentration  at  the  manufacturer's  own  level. 
In  this  group  of  industries,  then,  the  principal  barrier  to  entry,  and  thus  the 
principal  cause  of  the  high  concentration  and  its  undesirable  consequences,  is 
the  restrictive  distribution  system  it  uses  so  effectively  to  deny  potential  com- 
petitors equal  access  to  the  market.  Bain,  Barriers  to  Neiv  Competition  123-124 
(1956). 

This  Division  has  underway  a  number  of  matters  involving  highly  differenti- 
ated products  and  the  usual  accompanying  practices  of  resale  price  maintenance, 
exclusive  dealing,  restricted  dealer  territories,  and  the  like.  In  some  of  them, 
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it  might  be  possible  to  devise  a  "conduct"  order  that  would  correct  the  distor- 
tions that  have  been  developed  in  the  industry  over  the  years.  In  most  of  them, 
however,  structural  relief  is  probably  the  only  kind  that  can  be  expected  to  yield 
a  genuinely  lasting  solution  to  the  overpricing  and  other  unhealthy  aspects  of 
a  noncompetitive  market  structure.  (Bain  suggests,  for  example,  that  exclusive 
dealing,  tying  arrangements,  and  the  like  become  presumptively  harmful  to 
competition  at  the  point  where  the  firm  practicing  them  has  10%  or  more  of 
the  market ;  with  a  lesser  share,  injury  to  competition  is  presumptively  unlikely. 
This  implies,  of  course,  that  the  appropriate  remedy  in  the  typical  exclusive 
dealing  case,  for  example,  one  where  the  manufacturer  in  question  has  a  very 
large  market  share,  is  to  reduce  that  concentration  level.)  Given  the  necessary 
resources,  we  would  like  to  have  the  help  of  the  appropriate  experts  in  develop- 
ing a  viable  economic  analysis  in  this  area,  one  that  would  let  us  get  to  the 
root  of  these  questions  rather  than  responding,  year  after  year,  to  complaints 
about  these  restraints  in  such  industries  as  automobiles,  gasoline,  and  the  like. 
With  appropriate  structural  guidelines  in  hand,  we  could  then  proceed  to  secure 
the  kind  of  structural  relief  we  need  in  those  industries,  relief  that,  by  the 
estimates  of  most  commentators,  would  probably  yield  some  truly  enormous  re- 
turns to  the  consuming  public  in  terms  of  lower  automobile  and  gasoline  prices. 
Two  attorneys  and  an  economist  would  be  required  initially. 

VIII.  Congressional  and  Small  Business  Matters 

The  routine  work  of  responding  to  inquiries  and  complaints  from  members  of 
Congress,  small  businessmen,  and  the  general  public  would  of  course  be  carried 
on  here  as  before,  the  general  objective  in  this  area  being  simply  to  use  the 
most  economical  techniques  available  and  thereby  conserve  a  maximum  of  re- 
sources for  use  on  matters  of  greater  significance  to  the  consuming  public  as 
a  whole.  Our  Small  Business  Procedure  is  of  course  particularly  well  suited  for 
these  smaller  matters,  one  that  permits  us  to  resolve  a  fairly  large  number  of 
restraint  of  trade  problems  with  a  relatively  small  drain  on  our  manpower. 

Absent  some  additional  resources,  however,  any  really  significant  effort  to 
implement  an  enforcement  program  along  the  lines  described  here  would  un- 
doubtedly mean  some  retrenchment  on  a  number  of  other,  pending  matters  of 
lesser  public  significance. 

IX.  Conclusion 

The  estimates  given  here  for  the  potential  savings  to  the  consuming  public 
from  this  small  group  of  pending  or  proposed  cases  are  by  their  nature  crude 
and  conjectural  but  they  are  nonetheless  suggestive  of  what  could  be  done  in 
this  area  if  we  are  willing  to  make  some  modest  investments  in  skilled  manpower 
and  future  training  of  our  attorney  staff  (in  our  recent  Cyanamid  {Tetracycline) 
case,  for  example,  prices  fell  some  7-5%  after  the  order  was  entered,  for  a  con- 
sumer saving  of  about  $60  million  per  year)  : 


Industry 


Sales  volume 


Case  potential 
(savings) 


Breakfast  cereals_ $1,000,000,000  $150,000,000 

Gasoline 18,000,000,000  1,920,000,000 

Retail  food  industry  (District  of  Columbia) 1,000,000,000  40,000,000 

Office  copying  industry 1,200,000,000  100,000,000 

Electric  office  typew/riters 310,000,000  37,000,000 

Soft  drinks 4,000,000,000  1,000,000,000 

Auto  parts 7,000,000,000  1,400,000,000 

Razor  blades 150,000,000  25,000,000 

Television  networks _ 1,000,000,000  500,000,000 

Total... .- 33,660,000,000  5,172,000,000 


In  other  words,  the  evidence  is  fairly  persuasive  that  the  bulk  of  that  $20 
billion  to  $40  billion  or  more  annual  cost-of -monopoly  figure  mentioned  above  is 
indeed  "concentrated"  in  a  relative  handful  of  industries  and  that  a  fairly 
small  number  of  cases,  if  properly  prepared  and  presented,  could  probably  make 
quite  gratifying  progress  in  lifting  much  of  that  burden  from  the  American 
public. 
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Appendix  A 

INDtrSTBIES     (LISTED  ALPHABETICALLY) 

1.  Agricultural  Cooperatives 

2.  Airlines 

3.  Aluminum 

4.  Automobiles 

5.  Baseball  &  Football 

6.  Beer 

7.  Biscuits  &  Crackers 

8.  Bread 

9.  Cement 

10.  Cereals 

11.  Chemicals 

12.  Chewing  Gum 

13.  Cigarettes 

14.  Coal  Mining 

15.  Copper 

16.  Drugs 

17.  Electric  Power 

18.  Electrical  &  Electronic  Equipment 

19.  Electrical  Machinery 

20.  Flat  Glass 

21.  Flour 

22.  Food  Processing 

23.  Gas  Utilities 

24.  Glass  Containers 

25.  Gypsum  Products 

26.  Insurance 

27.  Liquor 

28.  Newspapers 

29.  Nickel 

30.  Petroleum  Refining 

31.  Pottery 

32.  Railroads 
,33.  Razor  Blades 

34.  Shipping 

35.  Shoe  Machinery 

36.  Soap  &  Detergents 

37.  Soft  Drinks 

38.  Steel 

39.  Sulphur 

40.  Telephone  System  (AT&T) 

41.  Television  Networks 

42.  Tin  Cans 

43.  Tires  &  Tubes 

44.  Trucking 

Sourcp  :  "  'Priorities  in  Antitrust' :  Some  Communications,"  1  Antitrust  Law  £  Eco- 
nomics Review  11  et  seq.  (Spring  1968). 

Appendix  B 

memorandum 

Date : 

Sub.1ect :  Proposed  Upgrading  of  ADP  System. 

To :  The  Commission. 

From  :  Rnf us  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

By  directive  of  May  20,  1969,  the  Commission  directed  the  Division  Chiefs 
and  others  to  consult  with  their  staffs  and  prepare  a  list  of  uses  to  which  they 
believe  our  ADP  system  should  be  addressed,  the  types  of  data  needed,  and  any 
other  suggestions  they  might  have  in  this  area.  We  have  two  suggestions,  one 
somewhat  general,  the  other  fairly  specific  : 

1.  The  Commission  should  establish  a  systematic  program  of  collecting — and 
making  available   in   computerized   form — all   of  the  basic   structure-'^'onduct- 


729 

performance  data  on  each  of  our  417  manufacturing  industries  (discussed  below) 
ttiat  are  necessary  (a)  to  determine  whether  the  industry  is  effectively  competi- 
tive or  non-competitive  in  character,  and  (b)  to  determine  whether,  given  the 
structure  of  the  industry  in  question,  a  given  form  of  "conduct"  (price  discrim- 
ination, exclusive  dealing,  etc. )  is  likely  to  have  the  proscribed  statutory  effects 
(lessen  competition  or  tend  to  create  a  monopoly)  ; 

2.  The  Commission  should  establish  an  experimental  pilot  program  (described 
below)  aimed  at  the  detection,  via  a  specially-designed  computer  program,  of 
price-fixing  conspiracies  in  certain  conspiracy-prone  industries,  particularly  in 
the  $714  billion  roadbuilding  industry  (knowledgeable  sources  believe  that  all 
or  substantially  all  of  these  products  are  sold  at  collusive  prices).  If  successful 
here,  this  program  could  be  readily  adapted  to  other  conspiracy-prone  industries. 

Certain  underlying  concepts  are  basic  to  both  of  these  suggestions,  the  most 
important  of  which  is  the  fact  that,  as  we  understand  it,  a  considerable  amount 
of  study  in  recent  years  has  been  directed  to  the  task  of  identifying  the  various 
"structural"  characteristics  that  make  possible,  or  are  at  least  conducive  to, 
the  traditional  antitrust  offenses  themselves,  e.g.,  price  fixing,  price  discrimina- 
tion, exclusive  dealing,  and  the  like.  That  is  to  say,  it  is  possible  to  look  out 
over  the  417  manufacturing  industries  and,  by  examining  the  principal  structural 
features  of  each  of  them  (concentration  ratios,  degree  of  product  differentiation 
present,  and  nature  and  height  of  entry  barriers),  make  a  list  of  those  industries 
that  should  at  least  be  prone  to  price  fixing,  price  discrimination,  etc.  For  ex- 
ample, a  1965  doctoral  dissertation  (Dr.  Walter  B.  Erickson.  Price  Fixinrj  Under 
the  Sherman  Act:  Case  Studies  in  Conspiracy  (Michigan  State  University,  1965) ), 
suggests  that,  given  a  certain  industry  structure,  price  fixing  is  virtually  "inevit- 
able." Id.,  p.  345.  (This  study  identifies  some  half  dozen  factors  that  predispose 
an  industry  toward  price  fixing,  the  most  important  being  (a)  high  concentra- 
tion,^ (b)  an  inelastic  demand  for  the  industry's  product,^  and  (c)  barriers  to 
new  entry,  (d)  a  homogeneous  product,  and  (e)  the  absence  of  alternative 
techniques  for  achieving  effective  price  "co-ordination,"  that  is,  the  foreclosure, 
for  one  reason  or  another,  of  such  alternative  ways  of  achieving  super-competitive 
prices  as  merger,  price  leadership,  punitive  pricing  to  bring  price-cutters  into 
line,  and  the  like.' 

The  point  here,  of  course,  is  that,  once  we  know  the  particular  structural 
characteristics  that  are  associated  with  the  various  practices  the  Commission 
is  concerned  with,  we  should  be  able  to  devise  a  much  more  comprehensive 
program  of  law  enforcement  in  those  areas.  A  "profile"  or  "dossier"  could  be 
developed  for  each  of  our  417  manufacturing  industries,  one  that  would  tell  the 


1  "Two  typps  of  industrial  strnctnre  seem  to  be  prone  to  conspiracy  :  one,  an  Industry 
havins  a  very  small  number  of  firms :  the  other,  an  industry  havinjr  a  somewhat  larger 
number  but  with  one  or  two  firms  predominant."  Id.,  p.  284.  The  larger  the  number  of  firms, 
the  more  difficult  it  becomes,  of  course,  to  hold  the  conspiracy  together.  And  the  more 
nearly  equal  in  size  the  group  members  are,  the  more  difHcult  it  becomes  for  the  largest  to 
impose  an  "agreement"  on  the  others. 

2  If  a  product  is  of  such  a  character  that  a  relatively  small  increase  in  its  price  will 
cause  consumers  to  abandon  it  in  large  numbers — that  is.  if  a  small  price  increase  results 
in  a  proportionately  greater  loss  in  volume — then  price-fixing  is  simply  unprofitable  and 
hence  won't  occur.  If.  on  the  other  hand,  consumers  are  relatively  insensitive  to  the  price 
of  a  product — if  a  relatively  large  price  Increase  causes  a  proportionately  smaller  drop  in 
volume — then  price-fixing  can  be  enormously  profitable  and  will  thus  present  the  members 
of  the  industry  with  what  for  many  can  be  a  somewhat  overpowering  temptation  to  agree 
on  prices.  (In  general,  of  course,  whether  a  given  item  falls  into  the  one  or  the  other  of 
these  classes  depends  primarily  upon  whether  or  not  there  are  any  "close  substitute" 
products  available  from  other  industries,  that  is,  upon  whether  there  are  other  products 
consumers  can  and  will  readily  turn  to  when  the  price  of  this  one  starts  to  rise.)  In  the 
.Tustice  Department's  price-fixing  case  of  a  few  years  back  against  the  various  manufac- 
turers of  folding-seats  (bleachers)  for  public  schools,  a  document  was  found  in  which  the 
connection  between  nrice  and  profit  in  an  industrv  with  ir>elastic  demand  was  mnde  un- 
mistakeably  clear :  "Normal  orojected  sales  of  the  next  .5  vears  is  fiO  millioin  dollars. 
Under  price  war  f  competitive!  conditions  normal  projected  sales  shrink  to  42  to  4.'i  million 
dollars  an  industry  loss  of  1.5  to  IS  million  dollars  .  .  ."  In  other  words,  vigorous  price 
competition  is  especinlly  unlikely  when  the  industry's  members  know  that  there  will  be 
little  or  no  gain  in  volume  to  offset  the  effects  of  the  lower  prices, 

''In  the  bleacher  case  mentioned  above,  for  example,  a  document  was  found  in  which 
one  of  the  conspirators  had  estimated  that  it  would  take  at  least  5  years  of  what  it  called 
"ruinous  price  war"  to  get  rid  of  even  one  or  two  of  the  half  dozen  major  competitors  it 
faced  and  that  even  then  it  wouldn't  be  permanently  rid  of  them  :  the  expectation,  accord- 
ing tn  this  memo,  w.ns  that  they  would  be  back  as  soon  as  the  market  had  been  made 
"stable"  again.  The  problem  in  that  industry  was  simply  that,  while  one  of  the  firms  there 
■was  in  fact  a  nuite  large  conglomerate,  oae  whose  bleacher  sales  accounted  for  less  than 
1%  of  its  company-wide  sales,  most  of  the  others  were  also  fairlv  substantial  firms,  or- 
ganizations that  were  simply  too  strong  to  be  bankrupted  by  sales  below  cost  without 
inflicting  an  unacceptable  level  of  injury  on  the  a!,'gressor  flrin  itself.  Id.,  at  285, 
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experienced  analyst  at  a  glance  whether  that  industry  was  (a)  likely  to  be  per- 
forming in  an  effectively  competitive  manner,  on  the  one  hand,  or  whether  it 
was  likely  to  be  characterized  by  the  various  symptoms  of  noncompetition,  in- 
cluding higher-than-competitive  prices,  reduced  rates  of  output,  and  reduced 
rates  of  technological  innovation,  and  whether,  (b)  given  the  structure  of  that 
industry,  a  given  type  of  conduct  or  behavior  (e.g.,  price  discrimination)  was 
likely  to  be  anticompetitive  or  competitively  neutral.  While  one  need  not  go  so 
far  as  to  envision  the  day  when  the  Commission  can  substitute  an  IBM  "print- 
out" of  the  relevant  structural  characteristics  of  an  industry  for  the  skilled 
human  analyst,  it  would  obviously  save  a  great  deal  of  repetitive  search-time 
by  our  attorneys  and  economists  if  we  could  get  the  basic,  essential  "structural" 
characteristics  of  our  industries  recorded  on  computer  tai^es  and  thus  readily 
available  to  the  staff'. 

As  an  illustration  of  the  kind  of  data  we  have  in  mind  here.  I  am  attaching 
a  memorandum  to  the  staff  of  this  Division  of  May  15,  19G0,  with  an  attach- 
ment that  outlines,  in  skeleton  form,  the  material  that  is  particularly  basic  to 
most  "lessening  of  competition"  cases,  i.e.,  the  material  that  bears  most  directly 
on  the  question  of  how  well  the  public  interest  is  being  .served  by  a  particular 
industry's  competitive  performance.  Virtually  all  of  this  data  can  be  expressed 
in  quantitative  terms  and  should  therefore  lend  itself  quite  readily  to  a  good 
ADP  program.* 

Our  second — and  more  specific — suggestion  relates  to  the  potential  use  of  the 
computer  in  the  detection  and  prosecution  of  price-fixing  conspiracies.  We  are 
indebted  here  to  Dr.  John  M.  Kuhlman  of  the  University  of  Missouri  (currently 
a  consultant  with  the  Commission's  Bureau  of  Economics,  working  on  the 
conglomerate  merger  study),  a  specialist  in  price-fixing  cases,  for  the  substance 
of  this  proposal.  Dr.  Kuhlman  advises  my  staff  substantially  as  follows : 

Price  fixing  is  probably  a  great  deal  more  prevalent  than  is  commonly  believed. 
Many  of  our  basic  industries  have  all  of  the  structural  characteristics  that  make 
an  industry  "conspiracy-prone" — e.g.,  a  homogeneous  product,  high  entry 
barriers,  relatively  high  concentration  (or,  alternatively,  a  strong  "policing" 
organization,  generally  a  trade  association),  a  mature  or  stagnant  technology 
(innovation  tends  to  disrupt  collusive  arrangements),  inelastic  demand,  etc. — 
and,  in  many  of  them,  these  predictions  of  economic  analysis  have  been  more 
than  adequately  borne  out  by  a  host  of  price-fixing  convictions  over  the  .vears. 
These  industries  can  of  course  be  picked  out  in  advance  and.  if  desired,  made 
the  sub.iect  of  special  investigations  to  determine  whether  or  not  collusion  is 
in  fact  present. 

Two  highly  useful  generalizations  can  be  made  about  price-fixing  conspiracies. 
First,  they  tend,  in  Dr.  Kuhlman's  experience  (he  has  been  a  witness  in  a  num- 
ber of  cases  and  has  studied  the  records  and  the  economic  literature  surrounding 
many  others),  to  inflate  prices  l)]/  roughly  25%  or  more  above  the  noncollusive 
or  competitive  level.  Secondly,  they  tend  to  inflate  co.sts  as  well — though  not.  of 
course,  as  much  as  they  inflate  prices.  (Erickson,  cited  above,  found  that,  while 
prices  had  increased  b,v  approximately  32%  in  the  bleacher  case.  23  percentage 
points  of  that  total  had  been  dis.sipated  in  higher  costs,  leaving  the  conspirators 
with  monopol.v  profits  of  only  9  percentage  points.  Other  scholars  have  made 
similar  findings,  thus  leading  to  the  conclusion  that  profit  figures  oJonr  tend  to 
grossly  understate  the  incidence  and  severit.v  of  collusion  and  monopoly  in  the 
econom.v. )  Application  of  this  25%  "rule-of-thumb"  to  the  sales  volumes  of  those 
industries  that  are  known  to  be  "con.spiracy-prone"  would  of  course  yield  an 
enormous  figure,  one  that  would  suggest  a  ver.v  strong  need  for  an  imaginative 
program  to  protect  the  consinner  from  this  kind  of  "transfer"  of  fi:nds  to  price- 
fixers.  Data  of  this  kind  also  has  some  rather  obvious  relevance  to  the  overall 
problem  of  inflation  in  the  economy  as  a  whole. 

Con-sidering  the  comparative  advantage  of  the  Justice  Department  in  the  so- 
called  "garden  variety"  price  fixing  case  (particularly  its  access  to  the  serv- 
ices of  the  FBI  and  the  machinery  of  the  grand  .iury).  the  Commission's  role 
here  should  probably  be  a  very  selective  one.  preferably  one  that  would  allow 
it  to  cajntalize  on  one  of  its  fairl.v  unique  resources,  a  pai'ticularly  strong  ca- 
pacity for  sophisticated  economic  analy.sis.  In  brief,  the  Commission  should 
probably  confine  its  activities  in  the  price-fixing  area  to  relatively  path-breaking 


^  The  initial  collection  of  this  kind  of  data  (as  contrastpd  with  its  storaffp  and 
rotrieval)  is  obviously  a  morp  coniplox  matter,  one  that  croes  to  the  heart  of  the  Commis- 
sion's overall  operation.  IMnoh  of  it  is  available  from  niiblished  sonroes  ;  other  items  (e  jr.. 
entr.v  harrier  heights  in  most  Industries)  must  be  developed  b.v  our  attorne.v-staff  on  a  case- 
by-case  basis,  as  is  currently  being:  done  in  this  Division. 
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cases,  particularly  those  in  which  it  alone  has  the  economic  sophistication  to 
(a)  detect  the  presence  of  particularly  well  concealed  collusion,  and  (b)  establish 
legally  the  fact  of  that  collusion  through  economic  techniques  not  readily  avail- 
able to  other  agencies  or  parties. 

With  the  help  of  a  good  computer  program,  collusion  can,  as  discussed  below, 
be  both  detected  and  established  without  the  aid  of  either  the  traditional  "hot 
document"  or  "eye  witness." 

Dr.  Kuhlman  has  recommended  to  us  an  experimental  "pilot  program"  that 
centers  around  the  collection  and  analysis  of  bid  data  received  by  governmental 
purchasing  offices.  His  selection  of  this  particular  project  is  based,  in  part,  on 
the  following  fatcors.  First,  he  believes  that  the  bidding  mechanism  is  extremely 
important  in  price  fixing,  that  perhaps  as  much  as  50%  or  more  of  the  total 
volume  of  price  fixing  that  goes  on  in  the  American  economy  occurs  in  indus- 
tries that  sell  their  product,  either  in  whole  or  in  part,  in  a  "bid"  market.  (The 
bid-opening  procedures  employed  by  virtually  all  governmental  purchasers  in- 
form all  bidders  of  the  identity  and  price  bid  by  the  successful  bidder,  thus  giv- 
ing the  conspirators  a  cost-free  mechanism  for  "policing"  their  would-be  price- 
cutters.  This  policing  function,  in  the  absence  of  a  bid  market,  is  said  to  be 
extremely  expensive,  so  much  so  that  a  conspiracy  is  often  made  unprofitable 
without  access  to  bid  data.)  Secondly,  the  kind  of  products  that  are  purchased 
by  government  purchasing  agents  on  a  bid  basis  tend  to  satisfy  most  of  the 
structural  characteristics  mentioned  ahove  that  are  conductive  to  price  fixing, 
that  is,  they  tend  to  be  homogeneous  products,  to  have  an  inelastic  demand,  and 
the  like.  Thirdly,  the  dollar  volumes  involved  are  extremely  large.  (As  noted, 
purchases  of  our  various  governmental  road  authorities  totalled  some  $7i/2 
billion  in  1968.)  Fourthly,  price  fixing  cases  in  this  area  would  be  especially 
likely  to  have  a  so-called  "multiplier  effect"  via  the  private  treble  damage  ac- 
tions now  being  brought  by  state  and  local  officials  on  behalf  of  the  consumers 
in  their  respective  jurisdictions.  (Maximization  of  the  Commission's  enforce- 
ment dollar  requires  that  it  take  explicit  accoi;nt  of  such  "multiplier"  effects, 
i.e.,  that  it  select  precisely  those  industries  in  which  a  single  case,  properly  pre- 
sented, would  be  expected  to  set  the  stage  for  a  host  of  other  interested  parties, 
particularly  state  and  local  officials,  to  come  in  and  do  the  relatively  less 
sophisticated  work  of  rooting  out  the  remnants  of  the  conspiracy  and  gaining 
redress  for  the  injured  consumers,  while  the  Commission  turns  its  attention 
to  setting  these  corrective  mechanisms  in  motion  in  still  other  industries. 

The  essentials  of  this  pilot  program  suggested  by  Dr.  Kuhlman  are  as  follows ; 

I. 

The  basic  approach  would  be  for  the  Commission  to  contact  a  number  of  gov- 
ernment agencies  that  do  an  extensive  amount  of  purchasing  on  a  bid  basis,  in- 
eluding  such  agencies  as  the  Bureau  of  Public  Roads,  the  Veterans'  Administra- 
tion. HEW,  and  the  like.  In  time,  it  might  also  want  to  contact  various  state  and 
local  purchasing  agents  themselves.  At  the  outset,  however,  the  program  could 
be  limited  to  perhaps  only  a  single  agency  (e.g.,  the  Bureau  of  Public  Roads)  and, 
within  that  agency,  to  only  a  few  of  the  products  it  buys.  For  example,  one 
might  begin  by  collecting  prices  paid  for  concrete  in,  say,  three  states  (e.g.,  Mis- 
souri. Iowa,  and  Illinois).  In  asphalt,  one  might  collect  prices  for  the  south- 
eastern part  of  the  country.  Or  the  VA's  purchases  of  a  certain  drug  might  be 
studied. 

II. 

The  core  of  the  project  would  be  centered  around  the  development  of  a  number  of 
computer  "programs"  for  processing  the  data  and  detecting,  where  present,  col- 
lusive bidding.  (The  latter  term,  collusive  bidding,  is  of  course  to  be  distin- 
guished from  "identical"  bidding ;  the  whole  point  here  is  to  detect  more  sophis- 
ticated forms  of  collusion,  e.g.,  bid  "rotation"  and  the  like.)  The  following  are 
some  of  the  programs  that  might  be  particularly  useful  here : 

A.  Market  Share  Conspiracies 

1.  Identification  of  rings  that  allocate  a  specific  portion  of  the  total  avail- 

able sales  volume  to  each  member  (bidder)  by  analyzing  "award" 
patterns. 

2.  Identification  of  rings  that  allocate  markets  on  a  geographic  basis   (as 

where  sellers  in  Kansas  City.  Missovri.  refuse  to  sell  to  purchasers  in 
Kansas  City,  Kansas,  or  where,  as  in  one  actual  case,  the  price  of  con- 
crete was  twice  as  high  on  one  side  of  the  Mississippi  River  in  the  St 
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Louis  area  as  on  the  other,  i.e.,  where  the  behavior  pattern  is  plainly- 
inconsistent  with  reasonable  economic  behavior.) 
3.  Identification  of  instances  in  which   the  selling  firms  observe  market 
boundaries  that  do  not  vary  in  accordance  with  variations  in  observa- 
ble market  conditions  (as  in  the  examples  mentioned  under  2,  above). 

B.  Bid  Rotation  Programs 

1.  Identification  of  bidding  arrangements  in  which  there  is  a  peculiar  sys- 

tematic relationship  between  the  various  bids,  e.g.,  where  the  "next-to- 
low"  bid  is  always  105%  of  the  "low"  bid  itself. 

2.  Identification  of  any  other  systematic  "rotation"  of  the  "winning"  bid 

among  the  bidders,  e.g.,  the  "phase-of-the-moon"  pattern  followed  in 
the  electrical  industry  cases. 

C.  "Distance-Shopped"  Programs 

1.  Identification  of  bids  in  terms  of  the  destination  of  the  goods  in  question, 
i.e.,  whether  there  is  a  basing  point  system  in  operation,  and  whether 
there  were  unsuccessful  bidders  that  were  in  fact  closer  to  the  destina- 
tion than  the  winning  bidder. 
These  are  of  course  only  illustrations  of  the  kinds  of  programs  that  could  be 
developed ;  others  would  undoubtedly  be  developed  as  the  data  from  the  coop- 
erating agency  was  processed  and  analyzed. 

III. 

Over  time,  an  effort  would  be  made  to  expand  the  program  to  other  purchasing 
agencies,  eventually  reaching,  for  example,  all  50  State  Highway  Commissions 
and  getting  their  bid  data  in  a  form  that  would  minimize  the  processing  and 
analytical  work  involved. 

IV. 

In  terms  of  resources  required,  the  program  envisioned  here  would  ultimately 
require  some  quite  extensive  computer  facilities,  say  by  the  middle  of  the  1970's. 
For  the  immediate  future,  however,  it  could  be  undertaken  with  rented  computer 
resources  and  with  any  increased,  unused  computer  capacity  that  might  be  ac- 
quired by  the  Commission  itself.  In  any  event,  of  course,  the  program  would 
require  some  kind  of  terminal  facilities  tied  into  a  fairly  large  computer. 

A  quite  small  staff— e.g.,  programmer,  an  economist,  a  statistical  clex'k  and  a 
secretary-typist — would  sufl5ce  to  see  the  program  through  the  first  year. 

Appendix  C 

memorandum 

May  15,  1969. 
Sub.iect :  Investigations  and  Reports. 
To  :  The  Staff,  Division  of  General  Trade  Restraints. 
From :  Rufus  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

This  Division  is  being  called  upon  to  demonstrate  both  within  the  Commission 
itself  and  in  its  presentation  of  its  budget  requests  outside  the  Commission  not 
only  that  (a)  each  of  its  cases  arc  in  fact  in  the  public  interest  but  (  b)  how  much 
public  interest  is  involved  in  each  of  them.  In  order  to  make  any  kind  of  reason- 
able estimates  along  these  lines,  we  must  begin  to  gather,  and  to  include  in  our 
reports,  some  additional  kinds  of  data,  over  and  beyond  what  we  have  bene 
emphasizing  in  the  past. 

In  general,  the  basic  method  for  estimating  the  amount  of  public  interest  in  a 
given  Commission  case  is  to  determine  : 

(a)   The  total  sales  volume  of  the  industry  in  question ; 

(&)   The  price  that  is  currently  being  charged  for  the  product  (or,  if  it  is  the 
threat  of  future  monopoly  that  is  involved,  the  price  that  is  reasonably 
to  be  expected  if  it  should  in  fact  become  monopolized)  ;  and 
(c)   The  price  that  would  reasonably  be  expected  to  prevail  if  the  industry 
was  in  fact  effectively  competitive  now. 
Subtracting  the  competitive  price  (c),  from  the  monopoly  price  (b),  gives  the 
amount  of  the  monopoly  "overcharge"  (actual  or  potential,  as  the  case  may  be) 
in  percentage  terms.  Multiplying  this  percentage  figure  times  the  dollar  sales 
volume  of  the  industry  (a)  gives  the  total  dollar  amount  of  the  actual  or  poten- 
tial monopoly  overcharge  and  thus  at  lea.st  some  kind  of  rough  approximation  of 
the  actual  or  potential  public  interest  in  a  proceeding  aimed  at  restoring  effective 
competition  in  that  industry. 
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In  our  Bakers  of  Washington  case,  for  example,  the  price  of  bread  iu  Seattle 
had  been  kept  some  20%  above  the  competitive  level  for  a  period  of  about  10 
years,  a  monopoly  overcharge  to  the  consumers  in  that  City  of  S4  to  4(jS  per  1-lb. 
loaf.  Americans  eat,  on  the  average,  53  pounds  of  bread  per  person,  per  year, 
and  Seattle  has  a  population  of  roughly  1.5  million.  The  cost  of  the  price-fixing 
conspiracy  involved  iu  that  case  thus  cost  the  consuming  public  in  Seattle  ap- 
proximately $3.5  million  per  year,  or  $35  million  over  the  10-year  period  of  the 
conspiracy  iu  question.  Immediately  after  the  entry  of  the  Commission's  cease- 
and-desist  order  in  December  1964,  the  price  of  bread  in  that  City  dropped 
quickly  back  to  the  national  average  (a  rough  approximation  of  the  competitive 
price,  presimiably)  and  has  remained  at  or  below  that  average  figure  over  the 
four  (4)  years  since.  Our  work  in  that  case  has  thus  already  saved  consumers 
in  that  area  $14  million  (4  times  $3.5  million),  a  figure  that  will  continue  to 
grow  in  cumulative  fashion,  with  another  $3.5  million  in  savings  being  added 
each  year.  (In  20  years,  the  total  will  be  $70  million,  i.e.,  20  times  $3.5  million.) 

In  "one  of  our  pending  cases,  an  expert  witness,  an  economist,  testified  at  the 
hearing  that,  as  a  result  of  the  monopoly  in  question  (98%  of  the  local  market), 
consumers  in  Seattle  were  having  to  pay  some  4(^  per  lb.,  or  about  $800,000  per 
year,  mo7'e  for  macaroni  than  they  would  have  had  to  pay  if  the  monopolization 
of  that  market  had  not  occurred  and  effective  competition  had  been  allowed 
to  continue.  Over  the  five-year  period  involved,  1964  to  date,  the  cost  of  this 
monopoly  to  the  con.suming  public  in  Seattle  has  thus  been  an  estimated  $4  mil- 
lion. The  value  of  this  case,  like  the  Bakers  of  Washington  case  mentioned  above, 
will  similarly  increase  from  year  to  year  (assuming  effective  relief  is  granted 
and  competition  is  in  fact  restored  there. ) 

As  a  final  example,  the  Division  has  recently  recommended  to  the  Commission 
that  we  be  authorized  to  conduct  an  investigation  of  the  breakfast  cereal  indus- 
try. Four  highly  significant  facts  are  known  about  this  industry  from  published 
economic  studies  and  reports,  (a)  It  has  annual  sales  of  just  under  $1  billion; 
(b)  it  is  dominated  by  three  (3)  firms  that  together  accoimt  for  83%  of  its  sales 
and  that  earn  well  over  20%  after  taxes  on  their  stockholders'  equity  (roughly 
three  times  the  competitive  norm)  ;  (c)  it  spends  roughly  20%  or  more  of  its  sales 
dollar  on  advertising,  when  in  fact  virtually  all  cereal  products  are  substantially 
identical  in  quality  (homogeneous)  ;  and  (d)  the  smaller  firms  sell  a  substantially 
similar  product — and  apparently  make  a  satisfactory  profit  doing  so — at  a  price 
that  is  25%  or  more  ielow  the  price  charged  by  the  three  dominant  firms  for  their 
highly  differentiated  brands.  The  reasonable  inference,  of  course,  is  that  the 
competitive  price  for  breakfast  cereals,  the  price  that  would  reasonably  be  ex- 
pected to  prevail  if  the  industry  was  competitively  structured,  is  perhaps  25%  or 
more  below  the  currently  prevailing  price.  Multiplying  this  percentage  figure  by 
the  industry's  total  sales  volume,  just  under  $1  billion,  gives  a  potential  gain  to  the 
consuming  ptdlic  here,  in  terms  of  lower  prices  alone,  of  perhaps  as  much  as  $250 
million. 

Insofar  as  possible,  figures  of  this  kind  should  be  made  an  integral  part  of  all 
current  and  future  investigations  in  this  Division. 

Attached  hereto  is  a  suggested  format  for  the  organization  of  our  investigations 
and  the  writings  of  our  reports  and  memoranda.  Not  all  of  the  questions  listed 
there  can  be  answered  in  every  investigation,  of  course,  but  they  are  all  important 
and  should  be  kept  in  mind  in  reviewing  investigative  files  and  making  factual 
analyses.  Not  all  of  the  sub-headings  will  be  applicable  in  every  case.  In  general, 
however,  we  should  report,  in  at  least  a  brief  summary  form,  as  much  as  we  know 
about  the  following  major  characteristics  of  any  market  in  which  the  gravamen 
of  the  case  is  a  "lessening  of  competition"  : 

I.  The  Market 

( a )  Ceographic  Market 

(b)  Pi'oduct  Market 

(c)  Sales  Volume 

II.  Structure 

( a )  Concentration 

(b)  Product  Differentiation 

(c)  Barriers  to  Entry 

III.  Conduct 

(a)  Collusion  (if  present) 

(b)  Price  Leadership  (if  present) 

(c)  Predatory  or  Exclusionary  Practices  (if  present),  including  product 
differentiation,  price  discrimination,  sales  below  cost,  exclusive  dealing, 
etc. 

(d)  Mergers 
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IV.  Performance 

(a)   Monopoly  Pricing  (estimates  of  how  much  the  current  price  exceeds  the 

competitive  price) 
(&)   Profits  (after  tax.  as  a  percent  of  stockholders'  equity  for  at  least  five 

years,  preferably  10) 
(c)  Advertising/Sales  Ratio  (advertising  expenditures  as  a  percent  of  the 

company's  sales) 
{d)  Suppression  of  New  Technology  (if  present) 
The  purpose  of  this  kind  of  data,  of  course,  is  to  permit  this  Ofiice  and  the 
reviewing  oflaces  in  the  Commission  to  evaluate  at  a  glance  (data  of  this  kind 
on  an  industry  can  generally  be  summarized  in  no  more  than  15  to  25  pages) 
the  public  interest  in  our  various  cases  and  assirjn  priorities  to  them.  In  view 
of  the  increasing  number  of  investigations  in  which  the  potential  returns  to  the 
public  are  extremely  high  (e.g.,  the  cereal  investigation  mentioned  above  and 
a  pending  investigation  of  the  steel  industry),  it  may  ultimately  be  necessary 
to  shift  a  considerable  amount  of  our  total  manpower  off  some  current  matters 
and  onto  still  more  significant  ones. 

I.  TnE  AI ARRET 
A.  Geographic  Market 

(a)   National  Market 

1.  Sales  volume  of  the  industry  as  a  whole  during  each  of  the  past 

10  years. 

(6)  Regional  Market 

2.  If  there  is  a  meaningful  regional  (e.g.,  more  than  one  state)   sub- 

market — if  there   are  entry   barriers  handicapping  non-regional 
firms — give  sales  volume  in  that  region  for  each  of  the  past  10 

years , 

(c)   Local  Market 

3.  If  there  is  a  meaningful  local  market — if  there  are  entry  barriers 

handicapping  non-local  firms  in  the  city,  county,  etc.  in  question — 
give  sales  volume  in  that  local  area  for  each  of  the  past  10  years. 


B.  Prodtiet  Market 

(a)   Cross-Elasticity 

4.  Is  there  reason  to  believe,  or  is  it  alleged,  that  some  other  product 

might   be   competitive   with   the   one   in    question?   

5.  If  so,  would  a  substantial  (say,  10%)  increase  or  decrease  in  the 

price  of  the  product  have  a  noticeable  effect  on  the  sales  volume 
of  the  other  product,  i.e.,  would  a  change  in  the  price  of  the  one 
shift  volume  to  or  from  the  other? . . How  much? 


6.  Have  changes  in  the  prices  of  the  two  products  over  the  years  l)een 
accompanied  by  corresponding  changes  in  the  volume  of  the 
other?  . 


A.  Concentration 


II.  STRUCTURE 


(a)  Selling  Side 

7.  Number  of  firms  in  the  industry? . 


8.  Share  of  industry  sales  held  by  each  of  the  eight   (8)   largest 


Share  of  total 
Firm                         Yearly  sales            (percent) 

Share  of  total 
Firm                         Yearly  sales            (percent) 

No.  1.. $ 

No  ■' 

Nn   S                                                    ^ 

No.  6 ._ 

No  7. 

No.  8 

Nn    ^ 

No.  c"/.y .'/".'..'.'...'.. 

2d-tour  total 

(b)  Buying  Side 

0.  Approximate  number  of  buyers  of  the  product ?- 


10.  Share  bought  by  four  (4)  largest  buyers  in  the  market?- 
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B.  Product  Differentiation 

11.  Is    product    differentiation    a    significant    factor    in    tlie    industry? 


12.  If  so,  what  is  the  current  price  differential  between  the  best-known 

and  thee  lesser-known  "brands"?  (5%?,  15%?,  etc.) 

Between  the  advertised  manufacturer  brands  and  the  unadver- 
tised  "private  label"  brands? 

C.  Barriers  to  Entry 

(a)  Scale  Economy  Barriers 

13.  How  large  does  a  plant  in  the  industry  have  to  be    (in  terms  of 

annual  output)    in  order  to  realize  the  lowest  per-unit   (per  lb., 
per  gal.,  etc.)  cost  of  production  and  distribution?  

14.  What  percentage  of  the  market  would  a  firm  of  that  size  have? 


15.  What  is  the  unit  cost  (per  lb„  per  gal.,  etc.)  of  producing  and  selling 

by  a  fli'm  of  that  efficient  size? 

16.  How  much  would  that  cost  figure  rise  if  the  plant  was  only  one-half 

that  efficient  size? One-fourth? . . — . . 

(b)  Absolute  Barriers 

17.  Are  patients  needed  to  enter  the  industry? How  much 

royalty  would  a  new  entrant  have  to  pay? 

18.  Do  existing  firms  control  the  only  available  sources  of  some  essential 

raw  material  (e.g.,  iron  ore  deposits)  ? . — _ — _ __ 

19.  How  nuich  capital  would  a  new  entrant  need  to  enter  by  building 

a  new  plant  of  the  efiicient  size  mentionetl  above?  

20.  Are  the  existing  distribution  outlets  (wholesalers  and  retailers)  tied 

to  existing  sellers  by  exclusive  contracts? . 

(c)  Product  Differentiation  Barriers 

21.  Do  the  smaller  firms  in  the  industry  have  to  accept  a  loicer  price 

than   the  better-known   "brands."  even  when  the  quality  is  the 
same? How  much  lower? 

22.  Do  the  larger  firms  sell  a  "private  brand"  label? How 

much  lower  a  price  do  they  charge  for  it? Is  it  sold 

profitably  or  at  a  loss? 

23.  How  many  buyers  of  the  product  have  integrated  backwards  into 

its  manufacture  ? 

III.  CONDUCT 

A.  Price  Policies 

(a)   Collusion 

24.  Is  there  evidence  of  actual  collusion  in  the  industry?  

25.  What    activities    does    the    industry     trade    association    engage 

in? 

(&)  Interdependence 

26.  Is  there  evidence  of  price  leadership? 

(c)   Independence 

27.  Is  there  evidence  of  real  independence  in  pricing  by  any  of  the 

industry's  members,  i.e.,  of  ignoring  the  prices  of  the  other  mem- 
bers ( price-cutting,  etc. )  ? 

B.  Exclusionary  Practices 

28.  Predatory  pricing?  . 

Below -cost  selling? 

29.  Exclusive  dealing? 

30.  Reciprocity? . 

31.  Mergers? 


IV.  PERFORMANCE 

A.  Monopoly  Pricing 

(a)   Price-Cost  Margin 

32.  Is  the  price  being  charged  higher  than  the  price  that  would  be 
expected  to  prevail  if  the  industry  was  competitively  structured? 
How  much  higher? 
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(&)   Profits 

33.  Are  the  profits  being  earned  by  any  of  the  four  largest  firms  higher 
than  those  that  would  be  expected  to  prevail  if  the  industry  was 
competitively     structured?    How    much     higher? 


34.  Give  the  profits  of  each  of  the  four  (4)  largest,  in  terms  of  re- 
turn on  stockholders'  equity,  for  each  of  the  last  10 
years 

Firm  1959   1960   1961   1962   1963   1964   1965   1966   1967   1968 


No.  1. 
No.  2. 
No.  3. 
No.  4. 


(c)  SelUnff  Costs 

35.  What  percentage  of  its  total  sales  does  each  of  the  four  (4)  devote 
to  sales  expenses  ? 


36.  To  advertising  expenditures  ? . 


37.  To  other  forms  of  sales  promotion? 

(d)  Efficiency 

38.  What  percentage,  if  any,  of  the  industry's  total  sales  volume  is 

produced  in  plants  that  are  too  small  to  be  efficient  (smaller  than 

the  most  efficient  size  mentioned  above)  ? Hou  much 

is  that  in  terms  of  higher-than-necessary  costs  (in  dollars)  to  the 
industry  ? 

39.  How  much  of  the  industry's  total  plant  capacity,  if  any,  is  gener- 

ally idle,  i.e.,  how  much  excess  capacity  has  there  been  over,  say, 
the  past  (5)  years? 

(e)  Invention  and  Innovation 

40.  Have   there  been   any  inventions   or  innovations   in    the   industry 

in  the  past  25  years  or  so  that  have  significantly  affected  the  cost 

of  producing  and  distributing  the  product? Its  sales 

volume  ? . - . 

41.  Has  there  been  any  evidence  of  collusive  suppression  of  new  inven- 

tions or  innovations? 


Appendix  D 
memorandum 


Date: 


Subject :  Request   for   Authorization    of    Investigation    of    Breakfast    Cereal 

Industry. 
To :  Commission. 
From  :  Ruf us  E.  Wilson,  Chief.  Division  of  General  Trade  Restraints. 

The  Office  of  Program  Review  has  been  recommending  for  some  time  that  the 
operating  Divisions  of  this  Bureau  shift  the  focus  of  their  activities  away  from 
the  traditional  forms  of  so-called  anticompetitive  "conduct"  and  address  them- 
selves, instead,  to  the  underlying  "structural"  characteristics  that  make  such 
conduct  possible  in  the  first  place.  In  a  Memorandum  on  the  Planning  of  New 
Investigations  of  January  3,  1969,  for  example,  Mr.  Hurley  of  that  office  sug- 
gested that,  with  the  possible  exception  of  the  Merger  Division,  "the  operating 
bureaus  ishow  few  signs  of  planning  on  a  rational  basis  the  investment  of  their 
manpower  in  significant  new  investigations,"  i.e.,  that  there  is  an  "apparent 
hang-up  in  the  practice  of  planning  at  the  bureau  level,"  one  that  stems  from  an 
alleged  overemphasis  on  the  contents  of  the  daily  "mail-bag"  or  letters  of  com- 
plaint. It  is  recommended : 
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1.  That  the  bureaus  "instruct  their  divisions  that  proposals  to  start  new  in- 
A-estigations  should  be  accompanied  by  reasoned  alternatives,"  i.e.,  that  each 
nev?  investigation  be  evaluated  in  the  light  of  all  other  alternative  uses  to  vrhich 
the  resources  involved  could  be  put  (the  "opportunity  cost"  of  the  proposed 
investigation)  ; 

2.  That  the  bureaus  "be  requested  to  supply  quarterly  planning  reports  to 
[the  Commission]  on  the  most  significant  investigations  they  plan  to  launch 
in  the  quarter  ahead"  ;  and 

3.  That  the  bureaus  be  required  "to  prepare  and  submit  a  planning  report, 
possibly  within  the  next  30  days,  that  would  cover  these  points :  the  five  most 
promising  areas  of  non-competition  to  investigate,  specifying  the  ones  not  iden- 
tified through  outside  complaints ;  the  steps  taken  by  the  bureaus  during  the 
past  year  to  come  up  with  new  investigations  derived  from  sources  other  than 
complaint  letters,  and  the  results  of  these  efforts ;  and  the  new  directions  in 
which  the  bureaus  think  the  Commission  should  move  in  the  year  ahead." 
(Emphasis  added.) 

As  we  indicated  in  our  response  of  March  2.5,  1969,  to  Mr.  Hurley's  memo,  we 
have  no  diflSculty  with  either  the  general  idea  of  planning  nor  with  the  "oppor- 
tunity cost"  concept.  Indeed,  our  only  problem  with  his  recommendations  is  that, 
in  our  view,  they  are  addressed  generally  to  the  wrong  party ;  they  should  be 
made  to  the  Bureau  of  Economics  or  to  the  Commission  for  the  establishment  of 
a  unit  with  the  kind  of  resources  that  would  be  required  to  do  what  Mr.  Hurley 
has  in  mind. 

It  should  be  understood  at  the  outset  precisely  what  is  involved  in  a  recom- 
mendation that  this  Division  (or  the  Bureau  of  Restraint  of  Trade,  for  that 
matter)  "come  up  with  new  investigations  derived  from  sources  other  than  com- 
plaint letters"  and  that  it  direct  its  efforts  toward  "the  five  most  promising  areas 
of  non-competition  to  investigate." 

In  brief,  this  is  a  recommendation  that  this  Division  look  out  over  the  econ- 
omy, identify  those  of  our  417  manufacturing  industries  that  are  "non-competi- 
tive," and  then  select,  from  that  non-competitive  group,  those  in  which  the 
i-eturn  on  our  investigative  resources  would  be  the  highest.  (If  we  make  a  mis- 
take and  select  the  wrong  ones,  we  will  have  failed  the  "opportunity  cost"  test.) 

Now,  there  is  of  course  no  mystery,  at  least  in  general  terms,  as  to  which  of 
our  manufacturing  industries  are  so  highly  concentrated,  and  are  protected  by 
entry  barriers  so  high,  that  they  are  either  (a)  essentially  non-competitive,  or 
(b)  display  only  certain  formes  of  competition  that  are  demonstrably  contrary 
to  the  public  interest,  i.e.,  forms  that  tend  to  produce  (i)  prices  that  significantly 
exceed  the  level  that  would  have  prevailed  if  the  industry  had  been  competitively 
structured,  (ii)  costs  that  significantly  exceed  the  level  that  Avould  be  expected 
to  prevail  if  the  industry  was  competitively  structured,  and  (iii)  rates  of  tech- 
nological progress  or  product  improvement  that  are  significantly  below  the  level 
that  would  be  expected  if  the  industry  was  competitively  structured.  In  general, 
approximately  25%  of  the  total  output  of  American  manufacturing  comes  from 
highly  concentrated  industries,  the  so-called  "tight-knit  oligopolies"  with  con- 
centration in  the  range  of  50%  or  more  held  by  the  "4  largest"  or,  what  is 
roughly  the  same  thing,  70%  or  more  held  by  the  "8  largest."  In  numbers,  most 
industrial  organization  economists  point  to  about  50  manufacturing  industries 
(out  of  a  total  of  417)  as  constituting  the  heart  of  the  country's  monopoly/oli- 
gopoly problem. 

Note  :  See  Report  of  the  President's  Cabinet  Committee  on  Price  Stability,  Studies  by 
the  Staff  (January  1969),  p.  93;  "'Priorities  in  Antitrust':  Some  Communications,"  1 
Antitrust  Law  &  Economic  Review  (Spring  1968),  p.  11  et  seq.  :  Concentration  Ratios  in 
Manufacturing  Industry ,  1963,  Subcommittee  on  Antitrust  and  Monopoly,  89th  Cong.,  2d 
Sess.  (1966),  Pt.  I. 

Merely  being  able  to  come  up  with  a  list  of  50  or  so  "non-competitive"  indus- 
tries, however,  does  not  equip  this  Division  to  "plan  on  a  rational  basis  the 
investment  of  [its]  manpower  in  significant,  new  investigations"  or  even  to 
select  from  those  50  "the  five  most  promising  areas  .  .  ."  By  "most  promising," 
Mr.  Hurley  undoubtedly  means  those  in  which  an  antitrust  action  within  the 
capabilities  of  this  Division  would  yield  the  general  public  the  largest  number 
of  dollars  (in  terms  of  lower  prices,  lower  costs,  and  the  like)  of  return  for 
each  dollar  spent.  It  has  long  been  known,  however,  that  there  are  not  one  but 
three  structural  features  of  industrial  markets  that  determine  their  perform- 
ance (e.g.,  the  amount  by  which  their  prices  exceed  the  competitive  level), 
namely,  (1)  concentration,  (2)  product  differentiation,  and  (3)  barriers  to  entry. 
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In  other  words,  it  would  not  be  enough  for  us  to  simply  select  the  50  most  highly 
concentrated  industries,  rank  them  in  the  order  of  their  concentration  ratios, 
and  start  suing  from  the  top  down.  In  order  for  us  to  really  array  them  in  their 
"most  promising"  order,  we  would  have  to  know  at  least  something  about  the 
heifjhts  of  their  respective  entry  barriers.  Thus,  even  if  Industry  X  and  Indus- 
try Y  were  equally  concentrated  (e.g.,  4  largest  firms  hold  80%),  and  had  equal 
sales  volumes  (say,  $10  billion  annually),  the  amount  of  the  "public  interest" 
in  a  proceeding  against  them  would  not  necessarily  be  the  same;  the  entry 
barrier  surrounding  Industry  Y  might  be  only  5%  (thus  permitting  its  members 
to  charge  a  price  that  exceeds  the  comiietitive  level  by  5%  without  inducing 
new  entry),  whereas  the  one  around  Industry  X  might  be  10%,  with  the  result 
that  the  potential  consumer  "overcharge"  in  the  latter  industry  would  be  twice 
as  much  as  in  the  former,  i.e.,  $1  billion  (10%  of  $10  billion)  versus  $500  million 
(5%  of  $10  billion). 

To  be  sure,  the  attorneys  in  this  Division  could  be  taught  how  to  locate  some 
of  the  industry  studies  that  describe  not  only  the  concentration  ratios  in  some 
of  these  most  important  of  our  highly  concentrated  industries,  but  provide  esti- 
mates of  the  heights  of  their  respective  entry  barriers  as  well.  (See,  e.g..  Bain, 
Barriers  to  New  Competition  (1956),  giving  such  estimates  for  20  major  manu- 
facturing industries.)  It  should  be  fairly  clear,  however,  that  what  is  involved 
here  is  a  task  involving  a  great  deal  of  quite  technical  economic  skill,  one  that 
could  more  appropriately  be  performed  by  professional  economists  working  with, 
perhaps,  a  group  of  specially  trained  Commission  attorneys. 

There  is  a  second  matter  that  should  be  mentioned  here.  While  this  Division 
is  in  complete  sympathy  with  the  approach  suggested  by  Mr.  Hurley,  namely,  a 
focusing  of  the  Commission's  major  efforts  on  highly  concentrated  industries 
that  are  in  reality  "non-competitive"  in  character,  I  would  be  hard-pressed  to 
cite  a  case,  whether  by  this  Commission  or  by  a  court,  in  which  it  has  been  held 
a  violation  of  any  law  administered  by  this  agency  for  an  industry  to  be  "non- 
competitive." So  far  as  I  know,  no  decision  has  ever  been  handed  down  declar- 
ing that  the  members  of  any  industry  have  a  leffal  duty  to  "compete"  or,  put  it 
another  way,  that  consumers  have  a  legal  "right''  to  buy  at  conipetitive  prices. 
The  law  has  simply  not  been  focused  on  these  "performance"  characteristics — 
high  prices,  high  costs,  retarded  innovation  records,  etc. — but  on  various  "con- 
duct" or  behavior  patterns  considered  particularly  offensive  for  one  reason  or 
another. 

To  be  sure,  there  may  well  be  a  few  instances  in  which  it  cocld  be  proved  that 
a  highly  concentx-ated,  entry-barricaded  industry  had  gotten  that  way  by  a 
series  of  acts  and  practices  that,  individually  or  collectively,  constituted  either 
restraints  of  trade  within  the  meaning  of  Section  1  of  the  Sherman  Act  or  unfair 
methods  of  competition  under  Section  5  of  the  Federal  Trade  Commission  Act. 
In  all  probability,  however,  those  predatory  or  exclusionary  acts  have  long 
since  ceased  in  the  industry  and  a  current  investigation  would  probably  reveal 
nothing  more  exciting  than  a  set  of  very  high  concentration  ratios,  high  entry 
barriers,  and  the  various  unsatisfactory  performance  characteristics  mentioned 
above  (high  prices,  etc.),  i.e..  nothing  that  would  fit  squarely  within  the  four 
corners  of  any  precedent  available  to  us  today.  For  example,  one  of  the  indus- 
tries that  is  near  the  top  of  virtually  every  industrial  organization  economist's 
list  of  "10  most-in-need-of-action"  industries  is  the  breakfast  cereal  industry. 
The  3  largest  firms  there  have  83%  of  the  industry's  total  sales :  Kellogg,  437c  ; 
General  Mills,  22%;  General  Foods,  18%.  (The  3  next  largest  have  15%  and 
some  50  other  companies  scramble  for  the  remaining  2%.)  See  Fortune,  Decem- 
ber 1967.  p.  128.  Kellogg,  though  not  as  large  in  absolute  size  as  General  Mills 
and  General  Foods,  enjoys  such  a  strong  "product  differentiation"  advantage 
(brand  preference)  that  it  has  nonetheless  been  able  to  hold  this  great  market 
share  and  earn  one  of  the  highest  long-term  profit  rate.s  in  the  history  of  Ameri- 
can manufacturing,  a  10-year  average  of  more  than  20%  after  taxes  on  stock- 
holders' equity.  Tbis  "product  differentiation"  advantage  is  of  course  not  only 
the  principal  barrier  to  the  expansion  of  the  existing  firms,  but  the  principal 
barrier  to  the  entry  of  new  firms  as  well.  R.  C.  Meinke.  Barriers  to  Entry:  A 
Case  Study  of  the  Breakfast  Cereal  Industry  (University  of  Nebra-^^ka  .Tulv 
1965)    (Master's  Thesis). 

In  short,  the  breakf.-ist  cereal  industry  is  an  excellent  example  of  a  "non- 
conijictitivc"  industry.  With  a  3-firm  market  share  of  83%,  with  entry  virtually 
barricaded   by   those   3   firms'   "product  differentiation"  advantages,  and  with 
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costs  and  prices  to  the  public  clearly  at  siipercompetitive  levels  (some  20%  of 
the  sales  dollar  is  apparently  spent  on  advertisiniy:  and.  because  the  products  of 
the  competing  sellers  are  not  significantly  different  in  physical  properties,  this 
is  presumably  a  non-functional  addition  to  cost — and  price — that  could  not  sur- 
vive if  competition  was  eftective  in  the  industry),  it  could  be  suggested  that  this 
is  a  prime  target  for  the  kind  of  lawsuit  Mr.  Hurley  has  in  mind. 

The  point  is,  however,  that  we  would  expect  to  tind  no  "predatory"  or  other- 
wise inherently  unlawful  forms  of  "conduct"  going  on  in  this  industry.  Kellogg 
and  the  other  two  members  of  the  controlling  oligopoly  here  presumably  don't 
need  to  engage  in  such  crudities  as  these.  The  only  kind  of  "conduct"  needed 
to  maintain  this  non-competitive  industry  structure  and  the  supercompetitive 
price  and  cost  levels  it  generates  is  a  very  large  "ad"  budget,  one  that  bombards 
millions  of  children  daily  with  TV  commercials  extolling  the  (largely  imaginary,, 
we're  told)  superiority  of  their  cereals  over  those  of  their  smaller  competitors. 
The  moving  cause  of  the  high  concentration  (and  thus  of  the  high  costs  and 
prices)  is  simply  the  "product  differentiation"  advantage  (brand  preference) 
created  and  maintained  by  the  advertising  itself. 

Nor  is  this  an  isolated  example.  In  fact,  recent  empirical  studies  indicate  that, 
whereas  concentration  is  in  general  falling  in  most  "producer  goods"  industries 
(heavy  manufacturing,  where  there  is  little  or  no  advertising),  it  is  rising  in 
"consumer  goods"  industries  (light  manufacturing),  and  particularly  in  those 
consumer  goods  industries  in  which  there  is  a  high  degree  of  product  differen- 
tiation (and  thus  a  high  volume  of  advertising).  See  Cabinet  Committee  Report, 
supra,  at  G0-G2  ;  Charles  E.  Mueller,  "Sources  of  Monopoly  Power  :  A  Phenomena 
Called  'Product  Differentiation,'"  American  University  Law  Review  1  (Decem- 
ber 1968).  Put  another  way,  one  can  say  that,  of  all  the  factors  responsible  for 
the  high  degree  of  concentration  or  oligopolization  in  the  United  States  at  the 
present  time,  product  differentiation  is  the  most  important  by  a  considerable 
margin. 

It  should  be  understood  here  that  the  distinction  between  "noncompetition," 
on  the  one  hand,  and  "anticompetitive"  practices,  on  the  other,  is  considerably 
greater  than  has  been  commonly  supposed.  The  most  significant  difference  in 
law  at  least,  is  said  to  lie  in  the  fact  that  they  describe  an  industry  at  different 
periods  of  time.  In  traditional  legal  analysis,  they  have  been  viewed  as  tied  to 
each  other  in  a  cause-effect  relationship,  with  the  anticompetitive  practices 
causing  the  demise  of  competition,  and  thus  constituting  the  moving  force  that 
ushers  in  a  state  of  uonrivalry  or  "noncompetition,"  one  in  which  that  absence  of 
^competitive  activity  is  accompanied  by  inflated  costs,  supercompetitive  prices, 
and  a  reduced  rate  of  technological  innovation.  The  policy  conclusion  that  fol- 
lowed from  this  traditional  legal  analysis  was  of  course  the  straightforward 
one  of  concentrating  one's  antitrust  fire  on  the  particular  "conduct"  patterns — 
the  so-called  "anticompetitive"  practices — that  were  believed  to  be  responsible 
for  the  subsequent  period  of  "noncompetition"  and  all  of  its  attendant  economic 
and  social  ills. 

Current  research  is  making  it  increasingly  clear,  however,  that  the  "practices" 
antitrust  has  historically  concerned  itself  with  are  not,  in  fact,  the  major  cause 
of  the  monopoly/oligopoly  problem  in  America.  Current  estimates  suggest  that 
the  cost  to  the  public  from  monopoly  and  oligopoly  pricing,  measured  in  terms 
of  lost  output  of  goods  and  services  (GNP),  is  now  something  on  the  order  of 
.$20  billion  to  $45  billion  or  more  per  year  and  is  probably  rising.  (Dr.  David  R. 
Kamerschen,  Ati  Estimate  of  the  "Welfare  Losses"  from  Monopoly  in  the  Anneri- 
can  Economy  (Michigan  State  University,  1964)  (doctoral  dissertation)  ;  Dr. 
William  G.  Shepherd,  "Conglomerate  Mergers  in  Perspective,"  2  Antitrust  Laiv  & 
Economics  Review  15,  20  (Fall  1968).)  A  vigorous  attack  on  certain  forms  of 
business  conduct,  particularly  price  fixing  in  industries  that  are  not  yet  suffi- 
ciently concentrated  to  permit  noncompetitive  pricing  without  actual  collusion, 
might  well  make  some  perceptible  reduction  in  this  overall  monopoly  cost  figure. 
But  there  is  every  reason  to  believe  that  even  the  most  strenuous  efforts  to  pre- 
vent the  various  other  types  of  "anticompetitive"  practices  would  have  little  or 
no  serious  effect  here  unless  they  were  coupled  with  some  fairly  significant  struc- 
tural reforms  in  the  industries  involved. 

Put  another  way,  there  seems  to  be  no  particular  reason  for  believing  that  a 
larger  number  of  cases  of  the  traditional  type,  or  even  a  larger  number  of  such 
cases  against  larger  firms  and  larger  industries,  would  make  a  great  deal  of 
difference  in  the  size  and  cost  of  this  country's  monopoly/oligopoly  problem. 
What  is  needed  is  not  more  of  the  same,  but  something  entirely  different  in 
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kind.  Viewed  in  this  perspective,  proposals  aimed  at  improved  "efficiency"  at 
the  Commission — i.e.,  at  organizational  and  other  changes  aimed  at  the  produc- 
tion of  more  "cases"  per  dollar  spent — would  seem  to  be  something  less  than  the 
ultimate  solution.  The  real  problem  lies  not  in  the  speed  with  which  cases,  as 
such,  are  processed,  but  in  the  kinds  of  cases  selected  in  the  first  place  and  the 
quality  of  the  analysis  brought  to  them  in  the  end. 

An  example  will  illustrate  the  kind  of  problems  we  are  trying  to  avoid,  one 
that  has  to  do  with  the  milk  industry  in  the  State  of  Minnesota,  as  described  in 
a  I'ecent  doctoral  dissertation  (Dr.  Ronald  D.  Knutson,  Price  and  Trade  Prac- 
tice Regulation  in  the  Minnesota  Flmd  Milk  Industry  (University  of  Minne- 
sota, St.  Paul,  1967)). 

A  local  statute,  the  Minnesota  Dairy  Industry  Unfair  Trade  Practices  Act  of 
1957.  makes  it  lanlawful  for  milk  processors  to  engage  in  some  seventeen  (17) 
"unfair"  or  "anticompetitive"  practices  when  either  their  purpose  or  effect  is  to 
injure  competition  or  competitors.  The  economic  study  in  question  found,  how- 
ever, a  rather  peculiar  relationship  between  the  incidence  of  the  17  so-called  "un- 
fair" practices  and  the  real  intensity  of  competition  in  the  various  Minnesota 
milk  markets  studied. 

Five  (5)  separate  markets  were  studied  altogether,  one  of  which  was  con- 
sidered effectively  "competitive,"  one  of  which  was  judged  to  be  essentially 
"noncompetitive"  or  monopolistic  in  character,  and  three  of  which  were  found 
to  have  significant  elements  of  both  competition  and  monopoly.  Only  the  first 
two  are  of  interest  here,  the  competitive  market  (Minneapolis/St.  Paul)  and  the 
noncompetitive  market  (Duluth/Superior). 

Some  of  the  more  critical  facts  about  each  of  these  five  (5)  markets  are  sum- 
marized in  the  table  below.  Thus,  in  the  competitive  market — Minneapolis/St. 
Paul — the  essential  facts  are  these :  First,  there  is  a  relatively  large  number  of 
firms  (processors)  in  the  market,  19.  Secondly,  the  concentration  ratio  is  rela- 
tively low,  with  the  four  largest  firms  holding  only  38%  of  the  total  milk  sales 
In  the  area.  Thirdly,  the  wholesale  (to  the  retailer)  price  is  relatively  low,  33.8^ 
per  %  gallon.  Fourth,  the  average  price  paid  by  the  processor  to  the  producer  is 
an  unexceptional  20.9^.  Fifth,  the  minimum  processing  cost,  or  cost  that  would 
be  incurred  by  a  firm  of  reasonable  efllciency,  is  11.8(^.  And,  sixth,  the  net  margin 
of  the  processor  is  quite  low,  1.1^. 

Now  contrast  these  figures  with  those  prevailing  in  the  noncompetitive  Duluth/ 
Superior  market.  There  are  only  eight  (8)  firms  in  the  market,  with  the  four 
largest  holding  95.3%  of  all  milk  sales  in  the  area.  And  the  price  here  is  45.0(J 
per  y^  gallon  at  wholesale,  or  11.2<^  (some  30%)  more  than  the  price  being 
charged  in  Minneapolis/St.  Paul.  And  after  deducting  the  price  paid  to  the 
producers  (21.6^)  and  the  minimum  processing  cost  (12.2^),  the  net  margin 
remaining  to  the  processor  is  11.2<J,  or  some  10  times  the  1.1^  margin  realized  by 
the  processors  operating  in  the  more  competitive  Minneapolis/St.  Paul  market. 

Now  the  particularly  troublesome  part  of  this  matter  is  this.  According  to  these 
scholars,  all  of  the  11  "unfair"  or  "anticompetitive''  practices  prohibited  hy  the 
Minnesota  statute  mentioned  above — price  discrimination,  sales  below  cost,  secret 
rebates,  advertising  allowances,  gifts  to  customers,  loans,  extended  credit,  free 
equipment  and  the  like — were  allegedly  being  employed  with  considerable  vigor 
in  the  competitive  market  (Minneapolis/St.  Paul).  In  the  noncompetitive  market, 
however  (Duluth/Superior) ,  all  ivas  peaceful  and  quiet;  none  of  those  11  "un- 
fair" practices  were  anywhere  in  evidence. 

FLUID  MILK  MARKETS,  MINNESOTA,  1967 
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St.  Cloud... 
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Source:  Dr.  Ronald  D.  Knutson,  "Price  and  Trade  Practice  Regulation  in  the  Minnesota  Fluid  Milk  lndustry"(Unviersitr 
of  Minnesota,  St.  Paul,  1967);  R.  D.  Knutson  and  E.  F.  Koller,  "Costs  and  Wlarpinsin  Minnesota  Fluid  Milk  Plants"  (Unlvey- 
sity  of  Minnesota  Agricultural  Experiment  Station  St.  Paul,  Bulletin  483,  April  1967). 
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The  paradox  here,  at  least  from  the  viewpoint  of  a  consumer  protection  agency, 
is  that  we  have,  as  noted,  traditionally  defined  "competition"  in  terms  of  certain 
conduct  patterns — namely,  the  absence  of  such  practices  as  these — on  the  assump- 
tion that  the  public  interest  in  lower  prices  and  the  other  accompaniments  of 
competition  were  best  served  simply  by  preventing  precisely  this  kind  of  business 
behavior.  In  other  words,  the  first  reaction  of  virtually  any  antitrust  lawyer  to 
the  situation  described  by  this  report  would  have  been,  in  the  absence  of  the 
market  share  and  price  and  cost  data  presented  here,  to  sue  not  the  firms  operat- 
ing in  the  high-price,  noncompetitive  market,  but  those  vigorously  scrambling  for 
business  in  the  low-price,  highly  competitive  area.  It  need  hardly  be  added  that 
an  antitrust  action  that  did  in  fact  succeed  in  stamping  out  the  17  controversial 
practices  in  question  could  be  considered  something  less  than  a  smashing  success 
from  the  consumer's  vieivpoint  if  it  also  had  the  effect  of  raising  the  price  of 
milk  in  that  city  up  to  the  Duluth/Superior  price  level. 

We  mention  this  example  not  to  suggest  that  any  of  the  Commissions'  own 
cases  have  in  fact  had  any  such  negative  effects  but  to  point  to  the  dangers 
involved  and  to  emphasize  the  nature  of  the  skills  that,  ideally,  would  be  brought 
into  play  in  the  case-selection  process  here.  Once  it  is  understood  that  cases  differ 
substantially  in  their  potential  return  to  the  public — i.e.,  that  a  given  case  can 
have  a  large,  small,  er  even  a  negative  effect  on  the  interests  of  the  consuming 
public — it  is  easy  to  see  that  some  quite  technical  economic  analysis  is  required 
if  we  are  to  be  expected  to  do  the  best  job  possible.  If  we  elect  to  spend,  say, 
$50,000  on  an  investigation  that  promises  to  save  the  public  only  $100,000  in 
lower  prices  in  the  future,  when  we  could  have  used  that  $50,000  to  bring  another 
case  that  would  have  been  expected  to  yield  10  times  that  amount,  or  $1  million, 
we  have  misallocated  the  public's  funds  and  the  true  economic  cost  of  the  smaller 
case  we  did  in  fact  bring  was  not  simply  the  $50,000  we  actually  spent  but  the 
$1  million  we  could  have  alternatively  saved  the  public.  (If  different  consumer 
groups  are  involved  in  the  two  cases,  we  have,  in  substance,  effected  a  "transfer" 
of  money  from  the  one  to  the  other,  i.e.,  the  latter  was  allowed  to  "lose"  $1  million 
in  order  to  "save"  $100,000  for  the  other.)  Similarly,  if  the  Commission  as  a 
whole  selects  the  wrong  cases — e.g.,  if  it  chooses  to  bring  cases  that  yield,  say, 
$50  million  to  the  public  per  year  (in  lower  prices  and  the  like),  when  a  differ- 
ent "set"  of  cases  it  could  have  brought  on  the  same  number  of  enforcement 
dollars  would  have  yielded,  say,  $10  billion  to  the  consuming  public,  the  true 
"cost"  of  the  Commission's  policy  choices  has  not  been  simply  the  amount  of  its 
actual  budgetary  expenditures,  but  the  entire  $10  billion  it  let  pass  by.  It  is  in 
this  larger  sense  that  one  can  say  a  "cheap"  enforcement  policy  might  ultimately 
prove  to  be  a  very  expensive  one  indeed. 

To  put  the  matter  rather  bluntly,  this  country's  laws  against  monopolization 
and  the  various  forms  of  consumer-exploitation  that  it  implies  have  not,  at  least 
until  the  last  few  years,  kept  pace  with  the  changes  that  have  come  about  in 
our  various  industrial  organizations.  Markets  are  being  "restructured"  almost 
daily  by  private  business  firms,  while  the  public  itself  is  frequently  assumed, 
without  much  discussion,  to  have  no  right,  save  in  the  case  of  mergers,  to  undo 
what  business  has  done.  The  so-called  "anticompetitive  practices"  that  were 
so  popular  with  the  industrial  barons  of  the  late  19th  and  early  20th  century 
years  have,  for  the  most  part,  gone  the  way  of  the  "horizontal"  merger,  being 
replaced  by  something  more  subtle  and  elusive.  Much  of  what  the  law  forbids 
today,  the  modern  would-be  monopolist  doesn't  need  to  practice  anyway.  And 
what  he  does  need  in  order  to  ply  his  trade,  the  law  often  allows.  The  point,  of 
course,  is  that,  in  many  areas,  the  law  has  seized  the  shadow  and  missed  the 
substance  of  the  problem  at  hand.  While  it  chases  a  menagerie  of  relatively 
insignificant  business  "practices,"  new  oligopolies  are  being  perfected  and  more 
consumers  are  being  compelled  to  pay  prices  that  are  higher  and  higher  above 
the  level  that  would  have  prevailed  had  competition  remained  effective  in  those 
industries. 

The  question,  of  course,  is  whether  the  law  can  and  should  be  directed  away 
from  the  relatively  superficial  features  of  business  "conduct"  that  have  pre- 
occupied it  in  the  past  and  begin  to  assess  the  genuinely  significant  (from  the 
consumer's  standpoint)  questions  of  structure  (concentration,  product  differ- 
entiation, and  entry  barriers)  and  performance  (particularly  prices).  Legally, 
the  issue  is  whether  it  either  is  or  should  be  considered  a  violation  of  the  Sherman 
Act  and/or  the  Federal  Trade  Commission  Act  for,  say,  three  or  four  firms  to 
"concentrate"  70%  or  80%  of  an  industry  in  their  hands  and  then  exercise  the 
power  that  market  share  gives  them  to  charge  a  price  that  exceeds  by.  say,  20% 
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the  price  that  would  have  prevailed  had  that  market  remained  less  concentrated. 
As  we  indicated  above,  the  precedent  in  this  area  is  thin  indeed,  and  a  careful 
and  comprehensive  development  of  the  law  and  economics  of  the  monopoly/oligop- 
oly phenomenon  would  no  doubt  be  necessary  in  order  to  convince  the  courts 
that  the  substance  of  the  problem — non-competitive  structure  and  performance 
characteristics,  particularly  the  unnecessarily  concentrated  markets  and  super- 
competitive  prices  characteristic  of  many  of  these  industries — can  and  should 
be  reached  directly,  rather  than  attempting  to  reach  it  indirectly,  by  challenging 
only  one  of  its  many,  and  often  elusive,  symptoms.  If  the  anti-monopoly  laws 
really  have  as  their  base  and  interest  of  consumers,  then  one  would  suppose 
this  kind  of  structure-performance  pattern  should  be  the  principal  focus  of  their 
concern,  not  business  morality,  as  such.  If  they  do  not  have  such  a  focus,  then, 
as  one  commentator  has  recently  suggested,  "reason  can  help  us  no  further." 

One  other  introductory  matter  should  be  mentioned  here.  A  fairly  common 
belief  among  antitrust  attorneys  is  that  the  use  of  "economic  evidence"  tends 
to  prolong  cases,  to  produce  the  so-called  "big  case."  The  fact  of  the  matter  is 
exactly  the  opposite.  As  Dr.  Bain  has  put  it :  "This  prolongation  and  expense  of 
antimonopoly  actions  results  in  large  part  from  the  fact  that  establishment  of 
conduct  offenses  generally  requires  almost  endless  exploration  of  the  minutiae 
of  the  business  practices  and  policies  of  the  defendants,  and  endless  arguments 
about  what  can  be  inferred  from  these  practices  and  policies.  Five  or  ten  years 
from  initiation  to  conclusion  of  a  monopoly  case  is  not  unusual.  In  effect,  a 
conduct  offense  is  much  more  difficult  to  establish  than  a  structural  offense  would 
be."  Dr.  Joe  S.  Bain,  Industrial  Organization  562  (2d  ed.,  1968)  (emphasis 
added ) . 

The  experience  of  this  Division  bears  this  out.  It  is  our  experience  that  the 
"conduct"  part  of  certain  of  our  cases  greatly  exceed  the  relatively  small  portion 
needed  to  develop  the  structure-performance  characteristics  of  the  industry. 

RECOMMENDATION 

This  Division  recommends  that  the  Commission  authorize  it  to  conduct  an  in- 
vestigation of  the  breakfast  cereal  industry  for  the  purpose  of  determining  the 
structure,  conduct,  and  performance  of  that  industry ;  whether  competition  is 
functioning  effectively  in  that  industry,  particularly  competition  in  the  matter 
of  price,  and,  if  not,  what  remediable  measures  might  be  necessary  in  order  to 
make  it  effective  there ;  and  whether  the  competition  in  that  industry,  if  present, 
is  of  the  kind  that  is  consistent  with  the  best  interests  of  the  consuming  public. 

AVe  estimate  that,  assuming  no  court  actions  on  the  part  of  the  proposed  re- 
spondents to  interfere,  the  investigation  could  be  fully  or  substantially  completed 
in  approximately  90  days.  Two  attorneys  would  be  required,  plus  an  accountant 
and  one  or  more  economic  experts  (probably  from  the  academic  community). 

The  relative  brevity  of  the  investigation  contemplated  here  stems  from  three 
factors:  (a)  This  Division  has  just  completed  a  full-scale  monopoly  trial  that 
involved  a  related  industry,  macaroni;  (b)  a  great  deal  of  information  about 
the  structure-performance  characteristics  of  the  industry  is  already  available  tO' 
us  in  published  form,  including  the  names  of  the  economists  who  have  done 
special  work  here;  and  (c)  the  structural  case  is  inherently  much  briefer  than 
the  conduct  type  of  case. 

In  terms  of  legal  theory  of  the  case,  the  major  thrust  here  would  be  aimed,  as 
noted,  at  the  structure/performance  characteristics  of  the  industry,  particularly 
its  high  concentration  ratios  and  supercompetitive  prices.  We  would  supplement 
this,  however,  with  a  certain  amount  of  conduct  analysis  along  the  following  lines. 
There  can  no  longer  be  any  serious  doubt  about  the  capacity  of  certain  kinds  of 
advertising,  pursued  with  sufficient  intensity,  to  bring  about  a  massive  restruc- 
turing of  an  industry,  to  "concentrate"  its  sales  volume  in  the  hands  of  two  or 
three  firms  and  thus  to  impose  on  the  consuming  public  all  the  ills  the  law  has 
long  recognized  as  being  associated  with  inordinately  high  concentration  ratios. 
In  a  situation  where  advertising  has  in  fact  been  used  to  achieve  this  kind  of 
result,  it  shoiild  enjoy  no  more  immunity  from  the  antitrust  laws  than  any  other 
kind  of  concentration-increasing  behavioi".  If  the  law  will  not  allow  three  or  four 
firms  to  gather  the  bulk  of  an  industry's  sales  into  their  hands  by  means  of,  say, 
mergers,  it  is  far  from  clear  as  to  why  they  should  be  allowed  to  achieve  the 
same  result — concentration  and  the  high  prices  and  the  like  that  it  brings  with 
it — I)y  another  technique  that  is  equally  unrelated  to  genuine  competitive  rivalry 
in  terms  of  price  and  quality.  The  ''conduct"  test  here,  to  the  extent  that  it  is  ap- 
plicable at  all,  should  he  the  same  as  in  a  merger  case,  namely,  whether  the  be- 
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liavior  in  question  has  resulted  in  tlie  requisite  injury  to  competition.  If  it  lias, 
then  it  should  not,  in  our  view,  be  allowed  to  claim  immunity  from  the  antitrust 
laws  merely  on  the  invocation  of  the  traditional  taboo  against  any  kind  of  adver- 
tising-based monopoly  proceeding.  It  should  be  put  to  the  test  in  a  litigated  case 
and  .~;ee  if  the  industry  can  adequatel.v  explain  why  the  fact  that  it  has  been  al- 
lowed to  harvest  monopoly  profits  for  a  decade  or  so  gives  it  a  vested  right  to  go 
on  harvesting  them  in  perpetuity. 

We  would  emphasize  again,  however,  that  the  central  thrust  of  any  proceeding 
here  would  be  oriented  primarily  toward  the  structure/prefornmnce  character- 
istics of  the  industry  in  question  and  that  the  role  of  the  relevant  conduct  de- 
scribed above — the  use  of  a  very  high  advertising/sales  ratio — is  a  secondary  one. 
First,  we  expect  that,  should  litigation  eventually  result,  perhaps  as  much  as  90% 
of  the  evidence  introduced  by  complaint  counsel  would  be  aimed  at  developing 
those  non-competitive  features  of  the  industry's  structure  and  performance,  a 
rather  modest  10%  or  so  to  its  conduct  or  behavioral  features.  Secondly,  the  "con- 
duct" pattern  we  expect  to  find  in  the  industry  is  not  the  gravamen  of  the  case 
in  another  and  even  more  fundamental  sense,  namely,  it  does  not  necessarily  bear 
a  great  deal  of  relation  to  the  kind  of  relief  that  we  might  ultimately  want  to 
ask  for.  For  example,  an  offer  from  the  three  dominant  firms  hei'e  to  revise  their 
advertising/sales  ratio  downward — from,  say,  its  nresent.  level  of  20%  or  more  to, 
perhaps,  a  much  more  modest  2%  or  3%  figure  (Bain  suggests  5%  as  the  "very 
high"  point  at  which  a  significant  product  differentiation  barrier  generally  tends 
to  emerge,  id.,  p.  Jflo) — would  by  no  means  necessarily  constitute  a  satisfactory 
resolution  of  the  matter  from  the  consumer's  standpoint.  If  they  offered  such  a 
■"settlement,"  the  reasonable  inference  would  be  that  they  had  found  some  other 
way  to  maintain  their  dominant  market  shares  and  their  monopoly  prices.  And 
these,  not  their  advertising  schedules,  are  our  real  concern  here.  Everyone  is 
always  interested  in  eliminating,  of  course,  any  and  all  devices  that  have  proven 
helpful  to  the  monopolist  or  the  oligopolist  in  developing  and  maintaining  his 
power,  but  we  think  it  important  to  distinguish  carefully  between  the  ends  them- 
selves and  the  particular  means  of  getting  there  that  happen  to  have  been  used 
in  the  past.  It  is  monopoly  the  law  is  concerned  with,  for  example,  not  advertis- 
ing: and  the  fact  that  a  monopoly  or  an  oligopoly  happens  to  have  been  built  or 
maintained  by  advertising  in  a  particular  instance  does  not  mean  that  that  is  the 
onl!>  way  it  could  have  been  built  or  maintained  in  that  industry  in  the  past  or  the 
only  way  it  can  be  built  or  maintained  there  in  the  future. 

The  breakfast  cereal  industry  has  annual  sales  of  nearly  $1  billion,  and  ranks 
among  the  top  15  of  our  417  four-digit  manufacturing  industries  in  terms  of 
concentration.  (As  noted,  the  3  largest  firms  in  the  industry  hold  some  83% 
of  its  total  sales  volume.)  Advertising  is  estimated  to  equal  approximately 
20%  or  more  of  those  firms'  total  sales.  There  are  believed  to  be  no  significant 
economies  of  scale  that  would  make  it  uneconomical  to  have  the  industry  com- 
petitively structured.  In  short,  there  are  potential  (fains  to  the  consumer  here 
from  a  restoration  of  effective  competition  this  industry  of  perhaps  as  much 
as  20%  to  25%  in  lower  cereal  prices,  a  savings  of  some  $150  to  $250  million. 
And  of  course  the  very  lowest  income  groups  would  be  the  principal  beneficiaries 
since  a  disproportionately  large  portion  of  their  total  income  is  spent  on  food 
(up  to  50%,  versus  some  20%  for  the  average  income  family),  particularly  on 
the  basic  grain  products.  There  are  some  other,  related  potential  benefits  here 
as  well,  particularly  the  possibility  of  opening  up  the  market  in  a  serious  way 
to  the  approximately  50  small  firms  that,  while  they  currently  account,  as  noted, 
for  an  aggregate  of  only  about  2%  of  the  industry's  sales,  sell  products  of  com- 
parable quality  for  as  much  as  25%  or  more  less  than  the  big  three  charge 
for  their  more  highly  advertised  brands.  We  are  aware  of  no  matter  within 
the  competence  of  this  Division  that  offers  a  higher  potential  return  on  its 
enforcement  dollar. 

We  recommend  that  the  attached  Resolution  authorizing  an  investigation 
be  adopted  by  the  Commission. 


United  States  of  America,  Before  Federal  Trade  Commission" 

Commissioners : 

Paul  Rand  Dixon,  Chairman 
Philip  Elman 
Everette  Maclntyre 
Mary  Gardiner  Jones 
James  M.  Nicholson 
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EESOLUTION  DIRECTING  INVESTIGATION  OF  THE  BREAKFAST  CEREAL  INDUSTRY 
AND  OF  KELLOGG  CO.,  GENERAL  MILLS,  INC..  GENERAL  FOODS  CORP..  AND  OF 
OTHER  PERSONS  AND  CORPORATIONS  ENGAGED  IN  THE  PRODUCTION,  DISTRI- 
BUTION,   AND    SALE    OF   BREAKFAST   CEREALS 

Whereas  the  Commission  is  of  the  opinion  that  an  investigration  shonld 
be  conducted  of  the  structure,  conduct,  and  performance  of  the  breakfast 
ceral  industry  and  of  Kellogg  Co.,  General  Mills,  Inc.,  General  Foods  Corp.  and 
other  persons  and  corporations  engaged  in  the  production,  distribution,  and 
sale  of  breakfast  cereals  to  determine  whether  that  industry  is  effectively  com- 
petitive in  its  structure,  conduct,  and  performance  characteristic.?,  particularly 
whether  the  public  interst  in  effective  competition  in  terms  of  price  and  other 
beneficial  forms  is  being  served  in  that  industry,  and  whether  any  or  all  of 
such  persons  have  been  or  are  engaging  in  acts  or  practices  that  tend  unduly 
to  concentrate  sales  in  the  hands  of  a  relatively  few  firms,  to  raise  costs  and 
prices  above  the  levels  that  would  have  prevailed  had  competition  been  effec- 
tive, and  to  otherwise  deny  the  consuming  public  the  benefits  of  effective  com- 
petition that  would  have  prevailed  had  the  industry  been  competitive  in  its 
structure,  conduct,  and  performance  characteristics,  and  that  may  constitute 
violations  of  Section  5  of  the  Federal  Trade  Commis.sion  Act  (15  U.S.C.  45 
(a)(1)); and 

ir/tercff.s-,  the  Commission  believes  it  is  in  the  public  interest  to  conduct  such 
an  investigation ;  and 

Whercaii  the  Commission  has  authority  under  Sections  5,  6.  9.  and  10  of 
the  Federal  Trade  Commission  Act  (15  U.S.C.  45,  4G,  49,  and  50)  and  Sections 
2  and  11  of  the  Clayton  Act  (15  U.S.C.  13  and  21)  to  investigate  any  person, 
partnership  or  corporation  engaged  in  commerce  and  their  relation  to  other 
corporations,  individuals,  associations,  and  partnerships  and  their  acts  and 
practices ; 

Now,  Therefore,  Be  It  Re><olre(I  That  the  Commission  in  the  exercise  of  the 
powers  vested  in  it  by  law,  pursuant  to  its  published  procedures  and  rules  of 
practice  (16  C.F.R.  Section  1.1  et  seq.),  and  with  the  aid  of  any  compulsory 
processes  available  to  it,  forthwith  proceed  with  a  nonpublic  investigation,  for 
the  reasons  and  purposes  herein  stated. 

By  the  Commission. 

Joseph  W.  Shea. 

Secretary. 
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MEMORANDUM 


June  5, 1969. 


Subject:    Commissioner    Jones'    Memorandum,    Budget    Plans    of   Division    of 

Mergers,  Fiscal  1971. 
To :  Commission. 
From :  Division  of  Mergers,  Bureau  of  Restraint  of  Trade. 

Tbis  is  in  response  to  Commissioner  Jones'  memorandum  to  the  Commission, 
dated  May  27,  1969,  subject  as  above,  and  to  lier  transmittal  requesting  "the 
Bureaus  to  respond  in  writing  before  the  Commission's  scheduled  budget 
meeting." 

Pm:  1:  The  Division  of  Mergers  selected  10  priority  projects  in  order  to  comply 
with  the  Chairman's  directive  of  March  20,  1969,  which  stated,  in  part,  as  fol- 
lows: "I  want  to  stress  that  your  statement  should  focus  primarily  on  what 
you  are  going  to  do — limited  by  divisions  to  your  six  to  ten  most  important 
projects — rather  than  on  personnel  requests."  In  merger  law  enforcement  and 
development,  we  have  no  standard  matrix  to  follow  in  determining  which  trans- 
actions should  have  a  priority.  On  the  contrary,  it  is  the  day-to-day  development 
of  a  merger  trend,  plus  our  increasing  expertise  within  an  industry  derived  from 
in-depth  investigations  relating  to  specific  transactions,  or  reaction  to  trends 
emanating  from  Commission  level  (such  as  the  consumer  protection  activities), 
which  affects  our  decision  to  select  industry  groupings  on  a  priority  basis. 

During  our  budget  deliberations  and  presentation  last  year  it  appeared  there 
was  some  feeling  the  Commission's  activities  affecting  food,  clothing  and  housing 
should  merit  priority  status.  To  the  extent  possible,  and  concommitant  with  the 
Division's  overall  responsibilities,  earnest  effort  has  been  made  to  give  preference 
to  investigations  affecting  those  areas  of  the  national  economy.  Furthermore, 
in  our  day-to-day  liaison  with  Justice,  both  agencies  endeavor  to  avoid  duplica- 
tion of  effort  by  having  the  agency  with  greater  expertise  in  a  product  or 
industry  area  handle  merger  enforcement  for  that  industry. 

Our  response  to  the  direct  question :  "What  are  the  reasons  in  terms  of  size 
of  industry  sales,  size  of  industry  members,  growing  concentration,  number  of 
industry  members,  etc.  for  each  listed  projects?"  is  as  follows: 

The  Division  of  Mergers  does  not  have  immediately  available  answers  to  this 
broad  question  relating  to  industry  structure  on  a  listed  project  basis.  With  the 
exception  of  cement,  each  of  the  priority  projects  consist  of  several  separate  in- 
dustries which  comprise  the  project  category.  For  example,  grocery  products 
includes  many  industries  which  market  some  8.000  items  sold  in  an  average  super- 
market. The*  Commission's  Enforcement  Policy  for  Grocery  Products  Manu- 
facturing indicates  that  in  1963  there  were  32.000  food  manufacturers,  repre- 
senting a  decline  from  the  40,000  which  existed  in  1947.  The  cement  industry 
consists  of  some  48  cement  manufacturers  and  well  over  4,000  ready-mix  con- 
crete producers,  according  to  the  Commission's  Enforcement  Policy  for  Cement. 

The  non-priority  projects  grouping  includes  numerous  industries  in  each  cate- 
gory, such  as:  drugs,  pharmaceuticals,  cosmetics  and  sundries;  food  distribu- 
tion ;  housewares  and  household  appliances,  electrical  and  non-electrical ;  plas- 
tics ;  reciprocity ;  Section  8 :  and  textiles.  However,  in  the  non-priority  projects 
certain  specific  industries  are  involved,  such  as  baking,  confectionary,  diary, 
department  stores,  fertilizer,  furniture,  insurance,  truck-trailers,  shipping  con- 
tainers and  vending.  With  respect  to  these,  some  of  the  information  requested 
is  believed  to  be  available  in  various  investigational  files,  but  it  would  take  con- 
siderable time  to  assimilate  it.  This  has  not  been  done  in  the  interest  of  expedi- 
tion, so  that  an  overall  response  to  Commissoiner  Jones'  memorandum  can  be  sub- 
mitted before  the  June  12th  budget  meeting.  If  such  detailed  information  is  re- 
quired concerning  the  non-priority  projects,  we  will  obtain  it  upon  request. 

Par.  2:  Up  to  this  point,  the  existence  of  guidelines  has  resulted  in  a  priority 
item.  It  has  been  our  experience  in  cement  and  food  distribution  that  the  pub- 
licity attendant  to  those  industries  requires  an  additional  amount  of  professional 
time  to  supervise  the  preparation  of,  and  to  dispatch  annually  the  Section  6(b) 
orders  and  reporting  forms,  and  subsequently  to  screen  and  evaluate  the  reported 
transactions  and  complaints.  Thus,  the  guidelines  have  become  priority  items, 
because  our  experience  to  date  indicates  that  considerable  implementation  is  re- 
quired to  keep  them  effective  and  meaningful.  They  cannot  be  published  and 
forgotten. 

Par.  S:  The  Division  of  Mergers  proceeds  primarily  on  a  case-by-case  basis,  and 
when  we  are  successful  in  obtaining  divestiture  there  is  inevitably  some  industry 
restructuring  involved.  Basically,  the  Division  responds  to  mergers  as  they  oc- 
cur. When  numerous  transactions  occur  within  an  industry,  or  in  closely  related 
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industries,  it  may  indicate  a  trend.  At  this  point  the  Division  outlines  an  affirm- 
ative program  to  do  what  it  can  to  halt  the  trend.  In  such  instance,  we  might 
favor  allocating  manpower  to  such  an  industry  over  an  isolated  merger  in  an- 
other industry  for  which  no  merger  trend  is  apparent.  In  addition,  various  out- 
side forces  intervene  to  inject  programs  which  the  Division  must  execute,  such 
as  through  Commission  directives,  by  issuance  of  industry-wide  enforcement 
policies  (guidelines),  or  as  an  outgrowth  of  economic  studies  of  either  specific 
industries  or  specific  practices  (reciprocity). 

Coming  directly  to  the  question  posed  concerning  what  goals  the  Division  ex- 
pects to  reach  in  Fi-scal  1971,  by  each  listed  project  and  how  it  is  to  be  reached, 
it  is  noted  that  when  mergers  are  challenged  on  a  case-by-case  basis,  the  results 
thereof  on  an  industry-wide  basis  are  largely  salutary.  For  example,  the  five  de- 
partment store  cases  and  orders  resulting  therefrom,  issued  in  1965  and  1966,  had 
a  very  salutary  effect  in  arresting  a  developing  merger  trend  in  this  industry. 
This  situation  is  true  with  respect  to  most  merger  proceedings  on  a  case-by-case 
basis.  Other  than  the  re-structuring  achieved  by  divestiture  in  si>eeific  cases, 
the  results  on  an  industry  basis  flow  not  directly  but  indirectly  from  specific 
merger  proceedings.  Thus,  these  are  the  anticipated  results  of  the  specific  merger 
investigations  and  formal  proceedings  now  pending  in  the  priority  projects  as 
well  as  in  some  of  the  non-priority  projects.  Inasmuch  as  litigation  moves  slowly 
and  there  is  considerable  uncertainty  as  to  whether  and  when  cases  will  be  set- 
tled or  decided  on  the  merits  by  the  Commission,  it  is  most  difficult  to  specify 
if  the  goal  of  the  proceeding  and  its  salutary  effects  will  be  achieved  in  Fiscal 
1971,  or  in  some  subsequent  fi.scal  year.  In  other  words,  merger  matters  cate- 
gorized by  priority  projects  to  a  large  extent  consist  of  an  on-going  program  in 
many  respects — programs  that  require  anywhere  from  three  to  five  years  for 
completion.  The  only  alternative  to  a  case-by-case  approach  is  greater  utilization 
in  appropriate  circumstances  of  industry-wide  approaches,  as  typified  by  issuance 
of  enforcement  policy  statements  (guidelines)  by  the  Commission  for  specific 
industries,  where  merger  trends  may  be  developing.  However,  such  trends  in 
specific  indu.stries  are  not  too  prevalent  at  the  moment,  since  larger  merger 
diversification  is  the  principal  type  of  merger  activity  occurring  at  this  time. 

Answering  specifically  as  to  the  effectiveness  of  spreading  the  Division's 
resources  over  the  listed  projects,  it  all  boils  down  to  an  effort  to  remain  flex- 
ible enough  to  investigate  proposed  major  mergers  as  they  are  announced  daily, 
and  at  the  same  time  channel  our  resources  and  major  activities  for  planning 
purposes  along  specified  project  lines.  It  should  be  remembered  that  rarely  are 
these  projects  susceptible  of  being  completed  upon  an  annual  basis.  However,  in 
this  context,  as  more  and  more  formal  cases  are  brought  they  necessarily  absorb 
a  greater  portion  of  our  manpower,  and  our  planning  flexibility  is  reduced.  This 
is  true  because  once  litigation  is  started  it  has  to  be  followed  through  to  com- 
pletion, requiring  considerable  manpower — no  less  than  two,  and  most  of  the  time 
three,  attorneys  on  major  merger  cases.  Until  this  fiscal  year  (1969)  we  have 
been  settling  most  cases,  with  relatively  few  proceeding  to  litigation.  During 
Fiscal  1969  the  situation  has  reversed,  with  the  result  that  more  manpower  is 
required  to  carry  forward  the  on-going  program,  and  resources  are  not  available 
for  maintaining  essential  flexibility. 

Answering  further  the  question  of  whether  or  not  manpower  shortage  will 
mean  the  Division  is  going  to  handle  .several  of  the  listed  projects  inadequately, 
the  answer  is  an  emphatic  "no".  What  it  does  mean  is  that  whatever  projects 
this  Division  undertakes  will  be  handled  properly  and  adequately,  or  they  will 
not  be  undertaken  at  all.  It  also  means,  in  regard  to  the  priority  projects,  that 
(1)  lumber  and  building  supplies,  and  (2)  apparel  will  have  to  be  deferred 
until  sufficient  manpower  is  available  to  handle  them  properly. 


June  20,  1969. 

Subject :    Biidget    Plans    of    Division    of    Mergers — Supplementary    Report    for 

Fiscal  1971. 
To :  Commission. 
From  :  Division  of  Mergers. 

Reference  is  made  to  Commissioner  Jones'   memorandum  of  May  27.   1969, 
subject  as  above,  and  to  the  reply  from  this  Division  dated  June  r>,  1969    On 
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page  2,  at  the  end  of  the  third  paragraph,  we  stated :  "If  such  detailed  iufor- 
ination  is  required  concerning  the  non-priority  projects,  we  will  obtain  it  upon 
request." 

The  following  is  an  effort  to  supply  the  information  available  concerning  non- 
priority  projects  with  respect  to  "size  of  industry  sales,  size  of  industry  mem- 
bers, growing  concentration,  number  of  industry  members,  etc."  as  set  forth  by 
Commissioner  Jones. 

Fertilizer — This  project  became  active  in  June  1965  when  3  major  oil  com- 
panies acquired  major  independent  fertilizer  manufacturers;  the  Department 
of  Justice  began  an  investigation  but  after  a  few  weeks  transferred  the  files 
to  the  Commission ;  2  additional  Commission  files  were  opened  in  1966  involving 
similar  acquisitions ;  total  sales  in  1967  were  §1.2  billion,  with  about  150  com- 
panies and  concentration  ratios  of  34%  for  the  top  4  and  54%  for  the  top  5 
companies :  statistical  information  is  sketchy  with  respect  to  this  industry  due 
to  differing  types  of  fertilizers  involved  and  overlaps  between  producers. 

Truck-trailers  <£•  shipping  containers — Total  industry  sales  in  1966  were  about 
$796  million,  with  approximately  200  establishments,  and  with  concentration 
ratio  of  53%  for  the  top  4  and  66%  for  the  top  8  companies ;  the  Commission's 
decision  in  the  Frcuhauf  case  has  created  a  continuing  interest  in  this  industry. 
The  present  merger  trend  involves  trailer  manufacturers  expanding  by  the  acqui- 
sition of  shipping  container  producers  and  ship  building  companies. 

Insurance — This  is  a  very  broad  field  which  is  experiencing  rapid  merger 
activity,  much  of  a  conglomerate  nature  involving  banks  and  other  financial  in- 
stitutions:  life  insurance  (SIC  631)  has  annual  sales  of  some  $153  billion,  with 
1.730  companies  listed  in  1967;  it  is  a  very  complicated  industry  concerning 
which  this  Division  has  no  special  expertise,  but  is  one  which  demands  attention. 

Department  Stores — In  1963  sales  by  department  stores  totaled  about  $20.5 
billion  by  some  4.250  establishments  (SIC  531)  ;  the  Division  has  had  consider- 
able experience  in  the  field  in  the  recent  past,  has  obtained  some  con.sent  orders, 
and  must  continue  to  police  merger  activities  as  they  arise ;  one  present  inves- 
tigation promises  to  go  to  complaint,  or  to  consent  settlement. 

Yenriing — This  project  involves  both  merchandising  and  manufacturing  and 
has  been  the  subject  of  considerable  activity  by  the  Division  in  recent  years ; 
1968  sales  approximately  $4.5  billion,  and  there  are  5600-6000  companies  en- 
gaged in  automatic  merchandising;  high  consumer  interest  requires  continuing 
attention  in  this  area. 

Apparel — This  project  covers  a  vast  field  of  related  industries  which  had  1967 
shipments  of  $20.8  billion,  and  about  15-20,000  establishments:  concentration 
ratios  vary  widely  and  no  average  figure  can  be  derived  from  the  .statistics,  but 
in  the  more  important  categories  such  as  men's  and  boys'  suits  and  women's 
dresses  the  top  4  have  over  20%  and  the  top  8  as  high  as  57%  of  the  market 
share;  the  Division  has  6  major  investigative  files,  some  involving  giant  con- 
glomerates, which  require  continuing  attention. 

Confectionery — This  industry  is  highly  concentrated  with  annual  sales  of 
about  $2.5  billion  from  some  1.200  establishments ;  concentration  ratios  range 
from  24%  for  the  top  4  and  34%  for  the  top  8  in  candy,  to  88%  for  the  top  4 
and  96%  for  the  top  8  in  chewing  gum  ;  for  reasons  not  yet  clear,  numerous 
conglomerate  companies  are  buying  out  members  of  this  industry  at  an  increased 
tempo,  and  this  development  must  be  watched  and  investigated  where  indicated. 

Dairy  products — This  has  been  a  Commission  project  for  over  10  years  due  to 
increased  concentration  through  acquisitions ;  1967  shipments  were  $12.9  billion 
for  fluid  milk  there  are  over  4,600  establishments  with  a  concentration  ratio  of 
23%  for  the  top  4  and  30%  for  the  top  8  companies ;  due  to  the  Division's  long 
experience  with  this  industry  and  present  orders  outstanding  against  the  major 
dairy  chains  we  will  continue  to  pay  close  attention  to  any  future  acquisitions 
or  mergers. 

Bakery  products — This  industry  has  had  a  history  similar  to  that  of  the  dairy 
products  industry;  1967  shipments  were  $5.3  billion,  from  some  5.CM)0  establish- 
ments ;  the  concentration  ratio  for  bread  is  25%.  for  the  top  4  and  37%  for  the 
top  8.  but  for  biscuits,  crackers  and  pretzels  jumps  to  59%  for  the  top  4  and 
68%  for  the  top  8  companies ;  again,  outstanding  Commission  orders  and  indus- 
try familiarity  require  a  continuing  interest  in  future  acquisitions  or  mergers 
on  the  part  of  this  Division. 
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Memorandum 

^  ^ .  „  June  20,  1969. 

Subject :  Fiscal  1971  Budget  Submissions. 

To :  Commission. 

From :  Director,  Bureau  of  Restraint  of  Trade. 

Responsive  to  the  Chairman's  memorandum  of  March  20,  1969,  submissions 
captioned  "Ideas  and  Basic  Plans  for  Fiscal  1971  Budget"  were  forwarded  from 
each  division  by  memorandum  from  this  Bureau  dated  April  25,  1969. 

The  Division  of  Mergers  later  forwarded  its  response  to  Commissioner  Jones' 
May  27,  1969  request  for  additional  data,  by  memorandum  dated  June  5,  1969. 
However,  in  order  to  consolidate  all  of  the  fiscal  1971  budget  material  from  this 
Bureau  a  copy  of  that  memorandum  is  also  attached  herewith. 

A  substantial  number  of  memorandum-reports,  some  of  which  include  various 
addenda,  have  been  prepared  by  the  several  divisions  of  the  Bureau.  Some  memo- 
randa are  addressed  to  the  Commission  and  some  to  the  Bureau.  Responses  to 
requests  by  Commissioners  Jones  and  Nicholson  were  separately  made  in  most 
instances,  but  in  some  cases  more  than  one  memorandum  was  prepared  in  deal- 
ing with  particular  requests. 

Forwarded  from  the  Division  of  Mergers  is  a  copy  of  that  division's  June  5, 
1969  response  to  Commissioner  Jones'  memorandum.  A  further  memorandum 
dated  June  17.  1961),  deals  with  "Fiscal  Year  1970  Budget  Estimates,  Revised 
June  16,  1969."  The  memorandum  dated  June  18,  1969,  is  responsive  to  Commis- 
sioner Nicholson's  requests.  The  Division's  final  memorandum,  dated  June  20, 
1969,  provides  data  in  further  response  to  Commissioner  Jones. 

The  Division  of  General  Trade  Restraints'  memorandum  dated  June  18,  1969, 
is  in  response  to  Commissioner  Jones'  memorandum  of  Mav  27.  1961).  Attached 
with  this  memorandum  are  Appendices  A  through  D.  A  further  memorandum 
from  the  Division  of  General  Trade  Restraints  is  in  response  to  Commissioner 
Nicholson's  memorandum.  Also  attached  are  Appendices  A  through  C. 

The  first  Division  of  Discriminatory  Practices'  memorandum  dated  June  18, 
1969,  is  in  response  to  the  requests  by  Commissioner  Jones.  A  second  memorandum 
be;Tiiiig  the  same  date,  is  in  response  to  Commissioner  Nicholson.  Transmitted 
with  this  second  memorandum,  are  memoranda  from  staff  attorneys  relating  to 
(1)  the  food  industry ;  (2)  fresh  fruits  and  vegetables ;  (3)  apparel;  (4)  dairy 
industry;  and  (5)  publishing  industry. 

The  Division  of  Compliance's  memorandum  of  June  17,  1969,  combines  r«- 
sponses  to  Commissioner  Jones  and  Commissioner  Nicholson.  A  memorandum 
submitting  budget  .iustiflcation  data  from  the  Division  of  Accounting,  dated  June 
18, 1969,  is  also  forwarded. 

Finally,  a  memorandum  from  the  Bureau  of  Restraint  of  Trade  dated  June  20, 
1969,  styled  "Response  to  Commissioner  Nicholson's  Memorandum  of  June  10, 
1969,"  is  submitted.  There  is  attached  with  this  memorandum  Appendices  1 
through  4. 

This,  I  believe,  completes  the  supplementary  material  requested  subsequent  to 
the  Bureau's  submission  of  April  25,  1969,  in  initial  response  to  the  Chairman's 
memorandum  of  March  20, 1969. 
Respectfully  submitted, 

Cecil  G.  Miles,  Director, 
Bureau  of  Restraint  of  Trade. 
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Memorandum 

June  4,  1969. 
Subject:  Plans  for  fiscal  1971  budget. 
To :  Commission. 
From :  Division  of  Scientific  Opinions. 

DIVISION   OF   SCIENTIFIC   OPINIONS 

The  activities  of  the  Division  of  Scientific  Opinions  are  concerned  primarily 
with  consumer  health  protection  and  arise  out  of  the  Commission's  authority 
over  the  advertising  of  foods,  drugs,  devices,  and  cosmetics  under  Sections  12 
through  15  inclusive  of  the  Federal  Trade  Commission  Act,  and  also  through 
activities  concerned  with  the  advertising  of  a  variety  of  related  commodities 
under  the  general  authority  of  Section  5  of  the  Act,  but  which  in  one  way  or 
another  affect  the  health  of  consumers.  The  prodigious  task  of  regulating  the 
advertising  and  other  promotional  efforts  in  the  field  of  consumer  health  protec- 
tion may  be  gleaned  from  the  statistic  that  in  1967  (data  for  the  calendar  year 
1968  are  not  yet  available)  the  sales  of  packaged  medication  alone  exceeded 
$2,200,000,000,  and  from  the  further  statistic  that  during  the  same  period  the 
cost  of  advertising  the  principal  brands  of  drugs  and  other  health  aids  came  to 
more  than  $300,000,000.  Similarly,  in  the  area  of  cosmetics  and  other  toiletries 
sales  during  1967  exceeded  several  billion  dollars  and  advertising  budgets  for 
the  principal  brands  of  such  articles  totaled  more  than  $300,000,000.  The  1967 
money  figures  in  this  report  as  they  pertain  to  product  category  sales  volume 
and  advertising  expenditures,  are  taken  from  data  published  in  the  Drug  Trade 
News  of  July  and  August  1968,  a  well-known  trade  publication  for  the  drug  and 
cosmetic  industries.  The  1967  data  are  the  latest  available. 

The  Division  of  Scientific  Opinions  provides  scientific  advice  and  assistance 
in  scientific  matters  to  the  Commission  and  to  various  operating  divisons,  in- 
cluding the  Division  of  Food  and  Drug  Advertising,  Division  of  Special  Proj- 
ects, Division  of  General  Practices,  and  the  Division  of  Compliance  of  the  Bu- 
reau of  Deceptive  Practices,  and  the  Division  of  Advisory  Opinions,  the  Divi- 
sion of  Trade  Regulation  Rules  and  the  Division  of  Industry  Guides  of  the  Bu- 
reau of  Industry  Guidance.  On  occasion,  we  are  consulted  by  the  Bureau  of 
Textiles  and  Furs,  the  Bureau  of  Restraint  of  Trade  and  the  Bureau  of  Econo- 
mics. Since  this  Division  is  technically  not  an  operating  division  but  serves  more 
in  an  advisory  capacity,  the  subject  matter  and  volume  of  work  performed  by 
this  division  depends  in  part  upon  the  demands  for  advice  and  assistance  made 
by  the  various  operating  divisions.  This  makes  it  somewhat  difficult  to  project 
unilaterally  a  program  of  future  activities  for  the  Division  of  Scientific  Opinions. 
This  Division  does,  of  course,  actively  participate  in  project  and  program  plan- 
ning with  respect  to  Section  15  and  other  commodities  for  which  health  or 
other  scientific  claims  are  made  in  advertising.  There  follows  a  discussion  of 
various  projects  affecting  consumer  health  with  which  this  Division  is  likely 
to  be  concerned,  and  which  will  require  close  surveillance  and  regulatory  at- 
tention in  order  to  curb  false  and  misleading  advertising. 

Manpower  requirements  have  been  estimated  for  each  of  the  "continuing  proj- 
ects" and  for  each  of  the  "new  projects."  A  tabular  summary  of  these  profes- 
sional needs  is  attached  hereto.  There  will  doubtless  be  some  overlapping  among 
some  of  the  projects,  and  also  between  some  projects  and  matters  handled  as 
part  of  the  routine  workload.  This  overlapping  may  result  in  some  overall  econ- 
omy in  prospective  manpower  needs  but  not  much  net  saving  is  anticipated  since 
a  slackening  in  one  project  area  is  commonly  picked  up  by  increased  promotional 
activity  in  another,  especially  with  the  expanding  growth  of  the  economy  and 
its  usual  concomitant  of  deceptive  advertising  practices.  It  should  be  noted, 
however,  that  most  of  this  Division's  presently  available  professional  manpower 
is  consumed  by  the  routine  and  ad  hoc  "special"  matters  that  arise  in  connection 
with  the  day  to  day  operations  of  the  Commission,  unrelated  to  specific  project 
undertakings.  Little  time  is  left  for  project  work. 

I.    CONTINUING   PROJECTS 

A.  Drug  and  Device  Industry 

The  Division  of  Scientific  Opinions  based  its  recommendations  on  long  time 
familiarity  with  the  promotional  practices  of  the  particular  industries  being 
regulated,  constant  surveillance  of  the  trade  press  with  particular  reference  to 
the  volume  of  advertising  and  sales  of  various  types  of  products  and  new  pro- 
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motional  schemes,  regular  liaison  with  other  regulatory  agencies,  comments  in 
the  medical  literature  about  abuses,  and  review  of  the  NAS-NRC  advisory  panel 
opinions  on  labeling  of  non-prescription  drugs.  We  have  known  for  years  that 
most  drug  and  special  dietary  food  advertising  is  designed  to  and  does  mislead 
the  public  as  to  the  value  of  the  products  and  the  indications  for  their  use. 
Neither  our  manpower  supply  nor  our  assigned  role  have  permitted  us  previ- 
ously to  recommend  initiation  of  the  steps  necessary  to  correct  the  situation. 

1.  FTC-FDA  Evaluation  of  Non-Presc7'iption  Drug  Claims 

This  project  involves  ultimately  a  review  of  the  advertising  claims  for  several 
thousand  drug  products.  This  division  is  currently  working  with  FDA  in  formu- 
lating new  patterns  of  labeling,  to  be  promulgated  by  FDA,  which  will  incor- 
porate the  opinions  of  the  NAS-NRC  panels  which  have  evaluated  their  efficacy, 
and  the  principle  of  more  informative  affirmative  disclosures  of  the  limitations 
of  and  contra-indications  to  their  uses.  Thereafter,  the  Commission  should  con- 
sider the  desirability  and  feasibility  of  issuing  a  series  of  trade  regulation  rules 
which  would  embody  the  principles  so  established  but  apply  them  to  advertising 
of  all  comparable  drugs,  whether  or  not  they  were  ever  "new  drugs".  The  alter- 
native would  be  a  series  of  individual  complaints  against  manufacturers  who 
violated  in  advertising  the  principles  set  forth  in  the  FDA  regulations  on  label- 
ing. Either  approach  would  involve  extensive  participation  by  the  scientific  staff 
in  fiscal  1971  and  thereafter. 

The  categories  of  drugs  covered  in  this  FDA-FTC  cooperative  review  include 
(with  some  overlapping)  : 

Dentifrices  and  mouthwashes. 

Sore  throat  remedies  (gargles  and  lozenges). 

Nasal  drops,  sprays,  inhalers. 

Analgesics. 

Antihistamines. 

Cough  preparations. 

Asthma  preparations. 

Compound  Cold  Tablets. 

Drugs  for  premenstrual  tension  and  menstrual  cramps. 

Laxatives. 

Antacids,  plus  a  few  other  products  for  other  gastroenterologic  problems 
such  as  diarrhea. 

Drugs  for  motion  sickness. 

Ophthalmic  preparations. 

Contraceptives. 

Douche  preparations. 

Iron  preparations. 

Single  vitamin  preparations. 

Multivitamin  and  vitamin-mineral  preparations. 

Salt  substitutes. 

Insulin  preparations. 

Antil)iotic  ointments  (plus  a  few  other  antibiotic-containing  products  from 
previous  categories). 

Topical  antihistamines. 

Topical  antiseptic  preparations. 

Dandruff  preparations. 

Antifungal  preparations  (atlilete's  foot). 

Deodorants  and  antiperspirants. 

Sun-screen  preparations. 

Topical  anesthetic  preparations. 

Counter-irritants. 

Miscellaneous  skin  "protective"  products. 

Miscellaneous  skin  preparations  for  i)<)ison  ivy,  insect  bites,  etc. 

Rectal  suppositories. 

Miscellaneous. 
It  should  be  stressed  that  products  covered  by  new  drug  applications  represent 
only  the  visible  portion  of  the  iceberg.  For  most  categories  of  drugs  listed  there 
are  many  more  products  on  the  market  that  were  not  handled  as  new  drugs  than 
that  were. 

Preliminary  evaluation  of  the  NAS-NRC  panel  reports  in  tliis  Division  has 
been  completed.  Letters  have  been  sent  to  every  manufacturer  of  a  non-preserii)- 
tion  drug  which  went  through  the  new  drug  procedures  between  193S  and  19fi2 
and  is  still  being  marketed,  requesting  recent  advertising.  Many  of  the  replies 
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have  been  reviewed.  It  is  already  apparent  that  most  of  the  advertising  money 
for  drug  advertising  to  the  public  is  spent  for  products  which  are  not  on  this 
list — although  they  may  be  substantially  identical.  In  general,  new  drug  applica- 
tions have  been  submitted  by  companies  which  by  choice  do  not  advertise  to  the 
laity.  When  the  drugs  are  no  longer  "new"  they  are  copied  by  "proprietary" 
manufacturers,  who  then  advertise  them  heavily  to  the  public.  Many  of  the 
specific  drugs  reviewed  by  the  panels  are  no  longer  even  marketed  by  their  origi- 
nators. The  regulatory  problem,  therefore,  will  be  concentrated  on  the  "me  too" 
products  manufactured  or  sold  by  other  companies. 

We  envisage  immediate  regulatory  problems  in  connection  with  several  major 
categories  of  products,  i.e.,  cough  preparations,  antacids,  laxatives,  mouthwashes, 
topical  antiseptics  and  antibiotics,  topical  ane.sthetic  preparations  to  name  a 
few,  which  will  be  considered  in  more  detail  under  New  Projects — Drug  Industry. 

It  is  our  intention  to  propose  a  series  of  trade  regulation  rules  covering  cate- 
gories of  non-prescription  drugs.  The  first,  dealing  with  antiseptic  mouthwashes, 
gargles,  and  throat  lozenges  and  representing  an  extension  of  the  principles 
established  in  Sucrets  case,  has  been  tentatively  drafted  in  this  Division.  Time 
has  not  yet  been  available  to  evaluate  it  at  the  Bureau  level.  If  the  final  draft 
meets  with  approval  by  the  Commission  and  is  consistent  with  the  position  of 
FDA,  which  has  yet  to  be  ascertained,  we  would  then  propose  that  a  trade  regu- 
lation rule  be  promulgated. 

Similar  approaches  are  contempleted  for  a  number  of  other  categories  of 
products.  We  foresee  ultimately  a  series  of  rules  specifying  legitimate  claims 
in  advertising  for  all  major  categories  of  old  drugs.  After  consultation  with 
FDA  physicians  and  after  the  Appeal  Court  decision  on  the  SSS  case,  we  in- 
tend to  propose  a  trade  regulation  rule  hearing  on  iron  preparations  designed 
to  cover  the  entire  industry  and  to  remedy  some  of  the  defects  in  the  present 
Geritol  order. 

Manpoiver  Requirements. — It  is  conservatively  estimated  that  at  least  three 
physicians  will  be  required  for  this  project  in  order  to  implement  the  results  of 
the  NAS-NRC  panel  reports  as  they  affect  our  jurisdictional  sphere,  quite  apart 
from  any  other  project.  Allowing  for  the  vagaries  and  imponderables  of  a  proj- 
ect of  this  magnitude,  and  assuming  that  three  professionals  could  be  assigned 
to  it.  our  best  "quesstimate"  is  that  a  minimum  of  about  three  years  would  be 
required  to  complete  the  most  important  categories.  Hopefully  one-third  would 
be  finished  at  the  end  of  Fiscal  1971. 

How  much  of  the  FTC-FDA  Evaluation  of  Non-Prescription  Drug  Claims 
Project  will  be  completed  in  Fiscal  1071  with  action  taken,  will  depend  in  part 
on  how  many  professional  people  can  be  allocated  to  this  task.  At  the  present 
time  we  are  hard  put  to  assign  anyone  to  this  program  unless  other  work  is 
stopped,  or  alternatively  the  staff  is  substantially  augmented. 

2.  Analgesic  Product  Advertising 

This  project  involves  the  advertising  of  oral  nonprescription  analgesic  drugs, 
analgesic  rubs  for  skin  application  and  oral  products  offered  for  arthritis  and 
rheumatism.  It  has  been  reported  that  the  19G7  sales  of  products  in  this  highly 
competitive  field  totaled  more  than  $.500,000,000  and  that  advertising  promotion 
expenditures  exceeded  .$100,000,000.  Many  companies  are  engaged  in  promoting 
a  large  number  of  these  products  in  the  marketplace.  These  constitute  a  sub- 
stantial portion  of  the  over-the-counter  drug  business  in  the  United  States,  and 
are  the  largest  single  category  of  nonprescription  drugs  in  terms  of  consumer 
dollars. 

Pain-relieving  drugs  are  of  immediate  moment  to  the  consumer  and  his  health, 
are  used  by  all  ages  and  classes  of  people,  and  are,  therefore,  a  fertile  area  for 
exaggerated  claims  and  public  deception.  The  advertising  claims  deal  with  com- 
parative speed  of  onset,  efficacy,  and  duration  of  analgesia  as  well  as  alleged 
freedom  from  gastonintestinal  irritation  and  other  toxic  effects.  The  products 
for  arthritis  and  rheumatism  are  promoted  for  an  alleged  anti-infiammatory 
effect  to  relieve  pain  and  reduce  the  stiffness  and  swelling  of  arthritis  and 
rheumatism,  and  present  problems  of  substantial  public  health  significance  since 
the  questionable  promotion  is  directed  to  an  estimated  12  million  arthrities  in 
this  country,  many  of  whom  are  elderly. 

In  hearings  before  the  Special  Committee  on  Aging,  United  States  Senate, 
88th  Congress,  1st  Session,  on  "Frauds  and  Quackery  Affecting  the  Older  Citi- 
zen," representatives  of  The  Arthritis  and  Rheumatism  Foundation  stated  that 
quackery  on  a  more  sophisticated  level  still  besets  the  arthritic  sufferer  and 
urged  correction  of  regulatory  agency  understaflBng  as  well  as  broader  publiciz- 


ing  of  enforcement  actions.  The  Arthritis  and  Rheumatism  Foundation  esti- 
mated that  all  forms  of  "frauds  and  fallacies"  cost  arthritis  sufferers  $250,000,000 
annually. 

A  proposed  Trade  Regulation  Rule  for  analgesic  drugs  was  published  in  July, 
1967.  This  proposed  rule  has  already  been  challenged  in  the  courts.  A  public 
hearing  on  the  proposed  rule  will  probably  be  held  during  fiscal  1970  and  a  final 
rule  adopted.  Any  final  Ck)mmission  decision  with  respect  to  a  Trade  Regula- 
tion Rule  will  doubtless  be  fully  contested  by  the  analgesic  manufacturers. 

The  past  history  of  analgesic  advertising  leaves  no  doubt  but  that  this  prob- 
lem will  carry  over  into  and  well  beyond  fiscal  1971.  It  may  become  necessary, 
pending  a  final  outcome  of  a  Trade  Regulation  Rule  and  the  whole  analgesic 
problem,  to  undertake  proceedings  in  individual  cases  of  questionable  advertis- 
ing of  analgesic  products,  especially  with  respect  to  those  promoted  for  arthritis 
and  rheumatism  which  would  be  relatively  unaffected  by  the  proposed  Trade 
Regulation  Rule  for  analgesic  drugs  since  other  claims  in  addition  to  those  of 
pain  relief  are  involved. 

Manpower  Requirements. — It  is  estimated  that  this  project  will  require  the 
full  time  of  at  least  two  medical  officers  into  and  well  beyond  fiscal  1971.  On  an 
annualized  basis,  oral  non-prescription  analgesic  drug  advertising  will  consxmie 
one-man  year,  analgesic  rubs  for  skin  application  one-half  man  year  and  oral 
arthritis  and  rheumatism  product  advertising  one-half  man  year. 

3.  Vitamin-Mineral  Product  Advertising 

This  project  involves  a  wide  variety  of  vitamin  and  mineral  preparations  pro- 
moted to  the  public  with  all  kinds  of  health  claims.  The  Food  and  Drug  Adminis- 
tration's special  dietary  food  regulations  when  finally  promulgated  will  not,  in 
our  opinion,  cover  the  question  of  drug  claims  for  these  products.  New  prod- 
ucts continue  to  be  brought  on  the  market  and  new  claims  not  previously  made 
or  covered  by  outstanding  Commission  orders  show  up  in  advertising. 

During  1967  the  sales  of  over-the-counter  vitamin-mineral  preparations  ap- 
proximated $200,000,000  while  about  $13,500,000  was  spent  in  their  promotion. 

Manpoicer  Requirements. — This  product  category  will  continue  to  require  close 
surveillance  and  regulatory  attention  which  will  doubtless  extend  through  fiscal 
1971  and  beyond.  No  curtailment  of  promotional  activity  in  this  field  is  antici- 
pated. It  is  estimated  that  this  project  will  consume  the  full  time  of  at  least  one 
medical  officer  in  order  to  cope  with  the  steady  parade  of  vitamin-mineral  prod- 
uct advertising. 

4.  Weight  Reduction  Advertising  Claims  for  Drugs,  Plans,  Formulas  and  Devices 
It  has  been  estimated  that  from  25  to  30%  of  the  population  of  the  United 

States  is  overweight.  Because  the  dangers  of  obesity  to  health  have  been  widely 
publicized  in  the  lay  press,  public  interest  remains  high  in  all  schemes  advertised 
to  bring  about  a  loss  of  weight.  A  large  number  of  weight  reducing  drugs,  plans, 
and  formulas  including  dietary  supplements  continue  to  be  promoted  actively 
for  weight  reduction  as  are  a  broad  spectrum  of  girdles,  belts,  vibrators,  mas- 
sagers,  steam  bath  cabinets,  slim  suits  and  exercisers.  Weight  reduction  promo- 
tional schemes  flourish  and  have  become  a  substantial  commercial  enterprise. 

It  has  been  reported  that  during  19G7  sales  of  products  in  the  dietary  aids 
category  alone  totaled  $149,000,000  and  that  advertising  promotional  expendi- 
tures for  this  dietary  aid  category  exceeded  $20,000,000.  Past  experience  indi- 
cates that  drugs,  plans,  formulas  and  devices  advertised  for  weight  reduction 
purposes  are  likely  to  continue  to  be  actively  promoted  with  questionable  repre- 
sentations. It  is  anticipated  that  such  practices  will  require  regulatory  attention 
throughout  fiscal  1971. 

l\f 0)1  power  Requirements. — It  is  estimated  that  this  project  will  require  the 
full  time  of  one  medical  officer  throughout  fiscal  1971  and  beyond.  No  diminution 
of  promotional  schemes  in  this  area  is  foreseen  during  the  next  few  years. 

B.  Cigarette  Industry 

Cigarettes  represent  the  single  most  important  product  health  hazard  in 
the  United  States  affecting  tlie  lives  and  welfare  of  more  than  50,000,000  people 
in  this  country.  Cigarette  advertising  and  promotional  expenditures  for  all  media 
reached  a  total  of  .$312,000,000  for  1967.  Expenditures  on  filter  tip  cigarette  ad- 
vertising in  1967  constituted  95%  of  total  cigarette  advertising  expenditures. 
These  figures  reflect  the  continuing  intensity  of  cigarette  promotion  to  the 
public,  especially  of  the  filter  tip  brands.  Filter  tip  cigarettes  are  being  actively 
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advertised  to  the  public  with  a  variety  of  tar  and  nicotine  reduction  claims,  in- 
cluding  the  newly  introduced  promotion  of  gas  phase  reduction  of  cigarette 

smoke.  ...  .     ^ 

The  prohibition  in  the  Cigarette  Labeling  and  Advertising  Act  against  re- 
quiring a  warning  in  advertising  will  expire  on  June  30,  1969,  unless  extended 
by  Congress.  The  Commission  has  reinstituted  its  proceeding  for  the  promulga- 
tion of  a  trade  regulation  rule  regarding  unfair  and  deceptive  acts  or  practices 
in  the  advertising  of  cigarettes.  Moreover,  the  Federal  Cigarette  Labeling  and 
Advertising  Act  requires  the  submission  by  the  Commission  of  annual  reports  to 
Congress  regardless  of  whether  or  not  the  ban  on  advertising  is  extended. 

The  Commission's  program  on  labeling  and  advertising  of  cigarettes  is  a  con- 
tinuing project  of  considerable  magnitude  that  will  require  close  surveillance  and 
regulatory  action  through  fiscal  1971  and  into  the  foreseeable  future.  If  legisla- 
tion now  being  considered  by  Congress  should  be  enacted  into  law,  it  would  be- 
come necessary  to  test  filter  eflBciency  for  those  noxious  substances  found  to  be 
"incriminated  agents." 

The  Commission's  Cigarette  Testing  Laboratory  continues  its  program  of  test- 
ing and  reporting  three  times  a  year  the  tar  and  nicotine  content  of  domestic 
brands  of  cigarettes  to  enable  the  public  to  choose  cigarettes  spewing  less  tar 
and  nicotine  and  thereby  lessen  the  hazard  to  their  health. 

A  variety  of  new  devices,  processes  and  filters  are  being  developed  which 
purport  to  lower  in  varying  degree  the  tar,  nicotine  or  beuzopyrene  content  of 
cigarette  smoke.  Reduction  of  certain  gas  phase  constituents  is  also  alleged.  Some 
of  the  proponents  of  these  devices  and  processes  testified  at  the  hearings  on 
cigarette  smoking  held  recently  by  the  House  Commerce  Committee  and  followed 
their  testimony  by  requests  for  Commission  staff  conferences  and  advisory 
opinions.  These  companies  wish  to  market  their  devices,  filters  and  processes 
with  claims  of  reduced  health  hazard.  Their  proposals  are  long  on  claims  but 
short  on  scientific  evidence.  Increasing  amounts  of  the  staff's  time  are  being 
consumed  by  these  matters  including  for  some  of  them,  an  evaluation  of  volumin- 
ous reports  submitted  in  connection  with  proposed  advertising  claims.  It  is 
apparent  that  the  staff  will  be  confronted  with  increasingly  complex  problems 
of  a  scientific  and  technical  nature  requiring  frequent  and  extensive  consultation 
with  experts  inside  and  outside  government.  These  complex  problems  cannot 
be  ignored  nor  our  consideration  of  them  deferred.  Recently,  a  non-tobacco 
"cigarette"  product  made  of  processed  lettuce  leaf  came  to  market  with  implied 
safety  claims.  Although  it  contains  no  nicotine,  vegetable  matter  when  burned 
at  high  temperatures  yields  a  tar  which  has  been  reported  to  produce  skin 
cancer,  much  like  tobacco,  when  applied  to  animals. 

Manpower  and  Other  Requirements. — Based  on  the  past  several  years  ex- 
perience, it  is  estimated  that  for  fiscal  1971  and  the  next  few  years  at  least  three 
professional  people  (two  medical  ofiicers  and  one  non-medical  scientist)  will 
be  required  to  cope  with  scientific  and  technical  problems  in  the  field  of  smoking 
and  health  arising  out  of  advertising  promotion  of  cigarettes.  The  Commission's 
Cigarette  Testing  Laboratory  now  needs  an  additional  GS-3  clerk  to  be  used 
in  the  office  to  assist  in  preparing  reports  on  the  results  of  cigarette  tar  and 
nicotine  analyses  including  typing  and  filing  work. 

In  the  event  that  cigarette  gas  phase  advertising  promotion  compels  the  Com- 
mission to  undertake  gas  phase  analyses  in  its  Cigarette  Testing  Laboratory, 
additional  personnel,  laboratory  space  and  laboratory  equipment  would  be  needed. 
On  the  basis  of  present  operations  and  careful  estimates,  it  is  calculated  that 
three  additional  GS-4  laboratory  technicians,  500  square  feet  of  additional  air- 
conditioned  laboratory  space  and  additional  laboratory  equipment  totaling  about 
$37,000  would  be  required. 

C.  Food  Industry 

1.  Cereal  Foods  and  Breads 

Cereal  foods  and  breads  are  being  promoted  to  the  public  with  a  variety  of 
special  health  claims.  New  claims  for  this  product  category  continue  to  surface 
in  the  advertising  from  time  to  time.  This  project  with  heavy  activity  can  be 
expected  to  continue  through  fiscal  1971. 

2.  Soft  Drinks  and  Powdered  Beverage  Mixes 

Various  fluid  and  powdered  beverage  mixes  are  being  advertised  to  the  public. 
Some  are  being  offered  impliedly  as  a  substitute  for  natural  juices,  to  wit,  Orange 
Plus.  This  project  requires  continuing  .surveillance  and  regulatory  attention  and 
can  be  expected  to  extend  through  fiscal  1971. 
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3.  Miscellaneous  Food  Products 

Health  claims  of  one  kind  or  another  for  miscellaneous  food  products  constitute 
a  substantial  volume  of  work  for  this  division  and  will  continue  to  do  so  in  fiscal 
1971,  although  there  is  no  definite  pattern  whereby  one  can  predict  exactly  how 
many  or  which  products  will  require  our  consideration.  Current  examples  of  this 
type  of  problem  are  Swift's  Meats-for-Babies  making  startling  health  claims 
(such  as  prevent  colds,  fight  infection),  and  various  imitation  food  products. 

Manpower  Requirements. — It  is  estimated  on  the  basis  of  past  experience  that 
the  full  time  of  two  and  one-half  professional  people  (two  medical  officer  man- 
years  and  one-half  man-year  of  a  non-medical  scientist)  will  be  required  to  deal 
with  the  regulatory  problems  arising  out  of  food  industry  advertising  in  fiscal 
1971  and  beyond.  It  is  anticipated  that  commodities  in  this  project  area  will  con- 
tinue to  be  intensively  promoted  in  advertising  necessitating  close  observation 
and  regulatory  attention. 

D.  Economic  Poisons  and  Pesticide  Industry 

This  category  includes  insecticides,  disinfectants,  weed  killers,  and  rodenticides 
as  well  as  economic  poisons  and  pesticides. 

This  project,  which  is  likely  to  be  continued  on  an  extensive  scale,  is  concerned 
primarily  with  use  and  safety  claims  in  advertising  which  contradict,  negate, 
detract  from,  or  are  inconsistent  with  any  statement,  warning,  or  directions  for 
use  in  the  labeling  of  such  products.  Such  advertising  may  adversely  affect  the 
public  health  by  inducing  i>ersons  to  use  these  products  in  a  careless  and  harmful 
manner.  Such  advertising  is  also  a  matter  of  considerable  concern  to  the  Pesti- 
cides Regulation  Division  of  the  Department  of  Agriculture,  which  agency  is 
charged  with  the  enforcement  of  the  Federal  Insecticide,  Fungicide  and  Roden- 
ticide  Act  and  with  whom  we  have  been  working  and  continue  to  work  closely  on 
our  mutual  problems. 

Some  500  companies  distribute  approximately  60,000  individual  products  in 
this  category  and  will  require  time-consuming  review  by  this  Division.  It  has 
been  reported  that  sales  for  1968  exceeded  $4,000,000,000  and  that  advertising 
promotion  commensurate  with  that  sales  volume  is  directed  to  agricultural,  in- 
dustrial and  home  users  of  the  products. 

A  trade  regulation  rule  proceeding  for  this  class  of  products  has  been  initiated 
but  is  not  yet  completed.  The  record  is  closed.  A  final  report  will  be  prepared  and 
submitted  to  the  Commission.  A  broad  scale  review  of  the  advertising  of  prod- 
ucts in  this  category  will  then  be  undertaken.  It  is  anticipated  that  this  project 
will  carry  through  the  entire  fiscal  year  1971.  The  promulgation  of  a  trade  regula- 
tion rule  for  pesticides  advertising  is  being  vigorously  opposed  by  the  affected 
industry.  We  therefore  anticipate  that  the  work  entailed  by  this  project  will  not 
diminish  during  fiscal  1971.  Further,  in  the  absence  of  a  trade  regulation  rule, 
the  control  of  pesticides  advertising  will  require  a  substantially  greater  amount 
of  this  Division's  effort  in  evaluating  claims  and  in  seeking  expert  scientific 
testimony  for  case-by-ease  consideration  of  the  advertising.  While  the  consid- 
eration of  pesticides  advertising  is  not  new,  a  new  regulatory  approach  to  de- 
ceptive pesticides  advertising  has  been  made  feasible  by  changes  in  the  Depart- 
ment of  Agriculture's  laws  and  procedures  in  the  last  five  years.  Therefore  an 
intensified  approach  to  objectionable  pesticides  advertising  is  now  possible. 

Manpower  Requirements. — It  Is  estimated  that  this  project  will  require  the 
full  time  of  at  least  one  scientist  through  fiscal  1971  and  beyond  in  order  to 
implement  a  Trade  Regulation  Rule  for  this  class  of  products.  It  should  also 
be  noted  that  the  thorny  issue  of  comparative  efficacy  claims  will  not  be  resolved 
by  the  TRR  and  will  continue  to  require  surveillance  and  regulatory  attention 
at  the  staff  level. 

E.  Cosmetic  Industry 

Cosmetic  products  are  widely  advertised  by  a  large  number  of  companies  to 
promote  thousands  of  cosmetic  preparations.  Deception  in  many  cases  is  by  in- 
nuendo and  indirection  and  regulatory  action  depends  on  the  interpretation  placed 
upon  the  advertising  as  a  whole.  This  category  embraces  e.ve  lotions  and  washes. 
lip  protectors,  face  and  skin  creams,  including  bleach  creams  and  hormone 
creams,  wrinkle  removers,  depilatories,  deodorants,  anti-perspirants,  sun  tan  lo- 
tions and  oils,  waveset  kits,  dandruff  removers,  hair  dyes  and  other  hair  prepara- 
tions, and  a  host  of  miscellaneous  toiletries. 

During  1967,  total  sales  of  products  in  the  cosmetic  category  are  reported  to 
have  exceeded  $4,000,000,000  with  an  annual  advertising  expenditure  of  more 
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than  $300,000,000.  This  project  is  of  a  contiuuing  nature  since  new  products  and 
promotions  spring  up  perennially.  It  will  doubtless  continue  into  fiscal  1971  and 
beyond. 

Manijoiver  Requirements. — It  is  estimated  that  this  project  will  require  during 
tiscal  11)71  the  equivalent  of  the  full  time  of  one  itrofessioual  member  consisting 
of  one-half  man-year  of  a  medical  officer  and  one-half  man-year  of  a  non-medical 
scientist. 

F.  Formal  Liaison  Activities 

Early  recognition  of  problem  areas  can  be  enhanced  by  close  and  regular 
liaison  with  other  government  agencies  engaged  in  consumer  protection  activities. 
At  present,  this  Division  maintains  day-to-day  operational  liaison  as  necessary 
with  FDA,  Pesticides  Regulation  Division  of  USD  A,  certain  offices  of  the  Public 
Health  Service,  such  as  the  National  Clearinghouse  for  Smoking  and  Health, 
National  Cancer  Institute,  and  certain  community  health  services.  Members  of 
this  Division  attend  regular  liaison  meetings  with  FDA  and  with  the  Federal 
Committee  on  Pest  Control.  Through  fiscal  1971  and  beyond  we  anticipate  in- 
creased liaison  obligations  with  the  above  and  other  agencies  as  a  means  of 
early  detection  of  new  problem  areas.  Such  liaison  is  essential  to  our  "early 
warning  intelligence"  to  facilitate  the  recognition  of  potential  problems  so  they 
can  more  readily  be  dealt  with  on  a  preventive,  rather  than  on  an  after-the-fact 
basis.. Proper  and  adequate  liaison  consumes  time  like  any  other  investigational 
activity,  but  properly  conducted  can  lead  to  the  cultivation  of  valuable  sources  of 
scientific  information  which  will  aid  the  staff  in  dealing  with  problems  in  their 
incipient  stages.  Increased  liaison  is  suggested  or  contemplated  with  the  follow- 
ing agencies :  FDA,  Natl,  Clearinghouse  for  Smoking  and  Health,  Natl.  Cancer 
Inst.,  Federal  Committee  on  Pest  Control,  Natl.  Inst,  of  Environmental  Health 
Sciences,  and  Pesticides  Regulation  Division  of  USDA. 

It  is  essential  that  channels  of  communication  be  established  with  various 
scientific  organizations  for  the  appointment  of  scientific  advisory  committees  to 
cooperate  with  the  Federal  Trade  Commission  and  to  whom  the  staff  could  turn 
for  consultation  and  help  on  the  wide  variety  of  scientific  problems  that  arise  in 
connection  with  the  Commission's  regulatory  operations.  The  nurturing  of  such 
cooperative  relationships  will  require  continuing  active  liaison  by  this  Division 
with  a  substantial  investment  of  time. 

Manpoicer  Requirement. — It  is  estimated  that  effective  formal  liaison  activities 
inside  and  outside  of  government  will  require  during  fiscal  1971  the  equivalent 
of  about  one-half  man-year,  probably  divided  between  am  edical  officer  and 
non-medical  scientist. 

n.      NEW   PROJECTS 

As  stated  in  the  Division  of  Scientific  Opinions  memorandum  of  June  4,  1969 
transmitting  to  the  Commission  its  fiscal  1971  budget  plans,  it  is  futile  to  discuss 
new  projects  and  programs  without  a  massive  transfusion  of  professional  and 
supporting  clerical  personnel  to  remedy  the  Division's  manpower  anemia.  The 
Division's  present  workload  is  becoming  unmanageable  and  without  substantial 
increases  in  manpower  projects  now  in  progress  are  unlikely  to  receive  adequate 
coverage  much  less  taking  on  new  ones  however  desirable  or  needy  such  projects 
may  be.  As  observed  in  the  aforementioned  memorandum  the  day  to  day  opera- 
tional demands  preclude  the  assumption  by  this  Division  of  any  further  re- 
sponsibilities and  may  even  necessitate  curtailing  or  abandoning  some  of  what 
it  is  now  doing. 

The  undertaking  of  any  new  projects  will  become  feasible  only  if  the  profes- 
sional staff  and  supporting  clerical  personnel  are  substantially  augmented.  There 
follows  a  list  and  discussion  of  those  "new  projects"  which  are  deemed  to  be  of 
sufficient  public  interest  and  health  importance  as  to  warrant  regulatory  con- 
sideration on  a  product  category  and  industry-wide  basis. 

A.  Drug  and  Device  Industry 
1.  Covgh  Preparations 

In  1967  the  public  spent  $211,060,000  on  cough  preparations  (drugs,  lozenges, 
troches,  sirups,  elixers  and  expectorants),  and  the  industry  spent  over  $14,000,000 
in  advertising  them.  A  trade  regulation  rule  incorporating  the  NAS-NRC  panel 
recommendations  as  well  as  the  significant  principles  established  in  the  Com- 
mission's case  against  Merck  (Sucrets)  will  be  recommended  and  could  extend 
into  and  well  beyond  fiscal  1971. 
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Manpoucr  Requirements. — It  is  estimated  that  this  project  would  require  one 
half  year  of  medical  officer's  time. 

2.  Mouth  Washes,  Gargles,  Antiseptics,  and  Aerosol  Disinfectant  Sprays 

The  industry  spent  $45,465,000  in  1967  advertising  19  brands,  \Yith  a  cost  to  the 
public  of  $200,470,000.  The  experts  who  have  evaluated  these  products  feel  that 
no  medicinal  or  therapeutic  or  preventive  claims  may  justifiably  be  made  for  any 
of  these  products,  which  are  advertised  for  the  prevention  and  treatment  of  colds, 
sore  throats,  influenza  and  other  ailments.  Lysol  Disinfectant  Spray  and  Lister- 
ine  exemplify  the  problem.  It  may  be  possible  to  handle  these  in  the  same  rule 
as  the  cough  preparations,  or  two  separate  hearings  may  prove  necessary.  In 
either  event  we  foresee  action  extending  through  fiscal  1971  and  longer. 

Manpoicer  Reqiiirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time. 

3.  Common  Colds  and  Sinus  Preparations 

A  wide  variety  of  preparations  including  cold  tablets,  capsules  and  vaccines, 
antihistamines,  nose  drops,  nasal  sprays  and  inhalants,  and  salves  and  ointments 
are  advertised  with  many  questionable  claims  for  the  common  cold  and  its  many 
symptoms,  and  for  sinus  conditions.  The  consumer  spent  about  $255,000,000  on 
common  cold  and  sinus  preparations  during  1967  while  industry  advertising 
promotional  expenditures  exceeded  $25,000,000.  Indicative  of  the  public  interest 
is  the  estimate  that  some  500,000,000  cases  of  the  common  cold  alone  occur 
annually. 

Maupoiver  Requirements. — It  is  estimated  that  this  project  would  require  one 
and  one  half  man  years  of  a  medical  officer's  time. 

4.  Antacids  and  Laxatives 

The  customers  spent  $91,950,000  in  1967  for  antacids,  and  $183,600,000  for 
laxatives.  Advertising  figures  are  given  for  the  two  categories  combined  as 
$36,757,000.  A  major  regulatory  effort  extending  over  several  years  will 
undoubtedly  be  necessary  to  handle  the  deceptive  problems  of  which  we  are  now 
aware  with  respect  to  antacids.  Laxatives  may  require  a  trade  regulation  rule 
to  limit  claims  and  to  require  affirmative  disclosures.  It  is  unlikely  that  this 
could  be  undertaken  prior  to  fiscal  1971. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require 
one  man  year  of  a  medical  officer's  time. 

5.  Topical  Antiseptics 

These  products  constitute  a  large  proportion  of  the  $28,094,000  spent  in 
advertising  skin  medications.  The  public  spent  $58,930,000  in  external  antiseptics 
alone.  It  is  doubtful  whether  many  of  these  products  possess  any  useftil  properties, 
medically  speaking.  These  products  will  probably  require  more  individualized 
handling,  so  that  the  project  will  start  later  and  extend  into  fiscal  1971  and 
beyond. 

Mnnpoicer  Requirements. — It  js  estimated  that  this  project  would  reqiiire 
one  half  man  year  of  a  medical  officer's  time. 

6.  Dentifrice  and  Dental  Preparations 

Dentifrice  advertising  has  been  the  subject  of  Congressional  inve.stigation  and 
consumer  organization  criticism.  Involved  are  questions  of  excessive  abrasive- 
ness,  whitening  claims  and  dental  decay  protection  claims.  The  advertising 
bombards  the  public  with  scientific  sounding  test  results  from  which  the  public 
cannot  determine  for  itself  whether  the  claims  are  true,  half-trup  or  false. 

The  dentifrice  field  is  highly^competitive  with  so-called  new  products  being 
introduced  frequently.  The  volume  of  advertising  is  substantial  with  more  than 
$39,000,000  having  been  spent  by  industry  in  1967.  The  public  is  reported  to  have 
spent  more  than  $316,000,000  one  dentifrices  in  1967. 

Manpoiccr  Requirements. — It  is  estimated  that  this  project  would  require  one- 
half  many  year  of  a  medical  officer's  time  and  one  and  one-half  man  years  of  a 
non-medical  scientist's  time. 

7.  Sedatives  and  Stimulants 

Advertising  product  promotions  for  relief  of  tension,  anxiety,  nervousness  and 
insomnia,  and  to  calm  "jittery"  nerves  and  induce  sleep  are  increasing,  as  are 
products  being  offered  to  keep  you  awake  if  you  are  tired  and  sleepy.  Such 
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claims  are  suspect  aud  tbese  products  constitute  another  project  for  fiscal  1971. 
In  19G7,  industry  spent  over  $8,800,000  advertising  eight  principal  brands  of 
sedatives  and  stimulants  while  the  public  spent  almost  .$25,000,000  on  non- 
prescription sleeping  aids  alone. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require 
one  half  man  hour  year  of  a  medical  officer's  time. 

8.  Skin  Remedies 

Products  for  psoriasis,  acne  and  other  skin  conditions  are  being  actively  adver- 
tised and  promoted  to  the  public  often  with  exaggerated  claims.  This  product 
category  is  another  project  for  fiscal  1971.  In  1967,  the  public  spent  more  than 
.$41,000,000  for  acne  aid  products  alone. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require 
one  man  year  of  a  medical  officer's  time. 

9.  Miscellatteous  Drug  Product  Advertising 

Adequate  coverage  of  the  advertising  of  a  miscellaneous  variety  of  products 
ofllered  for  memory  impairment,  epilepsy,  diarrhea,  asthma,  relaxation,  burns, 
foot  trouble,  aphrodisia,  wealiness,  fatigue  and  numerous  other  symptoms,  con- 
ditions and  diseases  is  another  project  to  be  deferred  until  fiscal  1971. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require 
one  man  year  of  a  medical  officer's  time. 

10.  Miscellaneous  Device  Product  Advertising 

The  propriety  of  advertising  claims  for  a  miscellaneous  variety  of  devices  siich 
as  oxygen  inhalers,  circulatory  improvement  devices,  sun  lamps,  bed  warmers, 
bed  boards,  sleep  inducing  and  teaching  devices,  electric  toothbrushes,  electric 
shavers,  vaporizers,  therapeutic  shoe  devices  and  devices  with  general  health 
claims,  is  another  project  to  be  deferred  until  fiscal  1971. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require 
one  man  year  of  a  medical  officer's  time  and  one  man  year  of  a  non-medical 
scientist's  time. 

B.  Food  Industry 

1.  Vegetable  Oil,  Vegetable  Shortening  and  Margarine  Product  Advertising 
More  than  500,000  deaths  annually  are  attributed  to  heart  attacks.  Many 
thousands  of  these  deaths  occur  among  people  in  the  prime  of  life.  Heart  attacks 
are  responsible  for  more  than  25%  of  all  deaths  in  the  United  States.  The 
pathological  condition  underlying  the  development  of  heart  attacks  is  athero- 
sclerosis or  hardening  of  the  arteries  characterized  by  fatty  degeneration  of  the 
blood  ves.'^els.  Experimental  evidence  points  to  a  strong  association  between 
elevated  blood  cholesterol  levels  and  atherosclerosis,  and  between  high  saturated 
dietry  fat  intake  (animals  fats  such  as  bacon,  lard,  beef  fat,  butter,  cream, 
and  egg  yolks)  and  above  normal  blood  cholesterol  levels.  The  substitution  of 
polyunsaturated  fats  (mostly  liquid  vegetable  oils  and  fish  oils)  for  a  sub- 
stantial percentage  of  saturated  fat  intake  has  been  rejwrted  to  lower  the 
blood  cholesterol  level. 

The  American  Heart  Association  has  taken  a  strong  official  position  in  publi- 
cations and  releases  addressed  to  the  laity  and  to  the  medical  profession  on 
the  need  of  curtailing  animal  fat  intake  and  substituting  instead  polyunsaturated 
fatty  acid  containing  foods  such  as  vegetable  oils  and  margarine.  It  must  be 
emphasized  that  not  all  vegetable  oils  and  margarines  are  high  in  polyunsaturated 
fatty  acids. 

There  has  been  wide-spread  exposure  of  the  general  public  to  information 
on  the  subject  of  edible  oils  and  fats  and  the  possible  health  benefits  from  in- 
creased consumption  of  polyunsaturated  fats  (vegetable  and  fish  oils)  and 
simultaneous  decreased  intake  of  saturated  fats  (animal  fats,  such  as  bacon, 
lard,  beef  fat,  butter  cream  and  egg  yolks).  The  news  media  have  informed 
the  consumer  that  there  is  a  strong  association  between  elevated  blood  cholestrol 
and  atherosclerosis,  and  between  high  saturated  fat  intake  and  above  normal 
blood  cholesterol  levels ;  and  that  the  substitution  of  polyunsaturated  fats  for 
a  substantial  percentage  of  saturated  fat  intake  has  been  reported  to  lower  the 
blood  cholesterol  level.  The  general  public  has  also  been  told  that  the  pathological 
condition  underlying  the  development  of  heart  attacks  is  atherosclerosis  or 
hardening  of  the  arteries,  and  that  heart  attacks  are  responsible  for  more 
than  25%  of  all  deaths  in  the  United  States. 
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Various  vegetable  oil,  vegetable  shortening  and  margarine  products  are  being 
promoted  to  the  consumer  as  good  sources  of  polyunsaturated  fats.  Many  are 
being  advertised  as  being  high,  higher  and  highest  in  polyunsaturated  fats  and 
low,  lower  and  lowest  in  saturated  fat.  Food  fats  and  oils  contain  throe  kinds 
of  fatty  acids,  saturated,  monounsaturated  and  polyunsaturated.  A  single  food 
may,  and  usually  does,  contain  varying  amounts  of  all  three  kinds  of  fatty  acids. 
Liijuid  vegetable  oils  which  have  been  hydrogenated  or  "hardened"  for  use  in 
margarine  and  shortening  manufacture  have  lost  part  of  their  original  polyun- 
saturated fat  content.  Hydrogenation  chemically  converts  some  of  the  polyun- 
saturated fat  into  saturated  fat,  the  degree  of  conversion  depending  upon  the 
extent  of  the  hydrogenation  and  the  particular  process  employed.  Since  mar- 
garine and  other  vegetable  oil  products  vary  in  their  content  of  each  of  the 
three  kinds  of  flatty  acids,  and  in  other  respects  which  may  be  of  health  sig- 
niticance.  depending  not  only  upon  the  basic  ingredients  used  but  also  upon  the 
method  of  manufacture  of  the  tinished  product,  neither  the  consumer  nor  most 
physicians  are  presently  in  a  position  to  make  perceptive  selections. 

Neither  current  labeling  nor  current  advertising  of  this  product  category  pro- 
vides sufficient  information  to  enable  consumers  or  physicians  to  make  a  knowl- 
edgeable choice  on  the  basis  of  relative  content  of  polyunsaturated  fats  and 
saturated  fats  from  among  the  products  on  the  market.  There  have  been  a  num- 
ber of  complaints  from  consumers  and  physicians  about  the  failure  of  labeling 
and  advertising  to  provide  this  needed  information. 

By  memorandum  of  September  28,  1966,  the  Division  of  Scientific  Opinions 
suggested,  and  by  memorandum  of  October  10,  1966,  the  Commission  authorized 
this  Division  to  implement  its  recommendation  that  companies,  which  volun- 
tarily promote  their  oils,  fats  and  fatty  foods  as  being  high  in  polyunsaturated 
fatty  acids,  state  in  advertising  how  much  polyunsaturated,  monounsaturated 
and  saturated  fat  are  present  in  the  product.  The  Division  of  Scientific  Opinions 
had  stated  in  this  memorandum  that  if  the  health  vahie  of  substitution  of  poly- 
un.saturated  for  saturated  fatty  acids  in  the  diet  is  as  great  as  many  physicians 
believe  it  to  be,  the  deception  inherent  in  inadequate  declaration  of  the  ingredi- 
ents m  such  products  may  be  material.  By  Commission  memorandum  of  Jan- 
uary 13,  1967,  the  Bureau  of  Deceptive  Practices  was  relieved  of  the  duty  of 
submitting  further  interim  reports  and  the  then  Bureau  Director  suspended 
further  work  on  this  project.  It  is  recommended  that  this  project  be  renewed. 

Manpower  Requirements. — It  is  our  intention  to  recommend  a  trade  regulation 
rule  proceeding  as  a  proposed  solution  to  the  problem  presently  raised  bv  vege- 
table and  margarine  advertising.  Prior  to  such  staff  recommendation,  'liaison 
with  the  Food  and  Drug  Administration,  and  with  the  Food  and  Nutrition  Board 
of  the  National  Research  Council  is  deemed  desirable  to  develop  a  common 
enforceable  scientific  policy  in  this  area.  Consultation  with  the  Council  on  Foods 
and  Nutrition  of  the  American  Medical  Association  may  also  be  advisable.  It  is 
estimated  that  one  man-year  of  a  medical  officer  and  one  man-year  of  a  non- 
medical scientist  would  be  required  to  undertake  and  see  this  project  to  fruition. 

2.  Special  Dietary  Foods 

Pending  the  completion  of  the  Food  and  Drug  Administration's  hearing  on  pro- 
posed regulations  for  foods  for  special  dietary  use,  which  have  been  actively 
under  way  for  almost  one  year,  we  have  been  relatively  inactive  in  this  field. 
A  final  decision  by  FDA  is  anticipated  during  fiscal  1970  so  that  a  project  under- 
taking in  this  category  by  FTC  can  be  programmed  for  fiscal  1971. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time. 

3.  Artificial  Siceeteners 

A  major  new  project  which  should  be  started  because  it  involves  a  health  ques- 
tion is  a  re-evaluation  of  advertising  for  all  low-calorie  drinks  containing  arti- 
ficial sweeteners.  In  the  light  of  new  scientific  evidence  of  the  potential  hazard 
of  artificial  sweeteners,  the  Food  and  Drug  Administration  has  recently  initiated 
major  labeling  changes. 

In  1967  industry  was  reported  to  have  spent  over  $1,500,000  to  advertise  and 
promote  artificial  sweeteners,  while  the  public  spent  more  than  $47,000,000  in 
their  purchase. 

Manpower  Requirements. — It  is  estimated  that  this  project  would  require  one 
half  man  year  of  a  medical  officer's  time. 


/ 


59 


C.  Miscellaneous  Product  and  Device  Advertising  Other  Than  Foods,  Drugs, 

Devices  and  Cosmetics 

There  are  a  large  number  of  products  and  devices  that  can  be  grouped  together 
in  a  miscellaneous  category.  This  category  includes  cooking  utensils,  detergents, 
soaps,  household  and  other  cleaning  agents,  bleach  dispensers,  silver  cleaners, 
paint  removers,  plastic  cements,  soil  conditioners,  fertilizers,  silage  treatments, 
window    cleaners,    solvents    employed    in    coin-operated    machines    and    water 

sterilizers.  ,     .        ^         ^,       ^      i 

An  evaluation  of  the  advertising  of  these  products  and  devices  from  the  stand- 
point of  their  efficacy  and  safety  is  another  project  for  1071. 

Manpower  Reqnir erne nis.— It  is  estimated  that  this  project  would  require  one 
half  man  year  of  a  medical  officer's  time  and  one  and  one  half  man  years  of  a 
non-medical  scientist's  time. 

Respectfully  submitted, 

George  Dobbs,  M.D., 
Associate  Chief,  Division  of  ScientifiG  Opinions. 

TABULAR  SUMMARY  OF  PROJECT  MANPOWER  NEEDS  FOR  FISCAL  1971 


Medical 
officers 


I.  Continuing  Projects 

A.  Drug  and  device  industry: 

1.  FTC-FDA  evaluation  of  nonprescription  drug  claims -.  3    . 

2.  Analgesic  product  advertising .- 2     . 

3.  Vitamin-mineral  product  advertising _-_ ---  1     - 

4.  Weightreductionadvertisingclaimsfordrugs, plans, formulasanddevices..  1    . 

B.  Cigarette  i  ndustry 2 

C.  Food  industry ' 

D.  Economic  poisons  and  pesticide  industry - --- --- 

E.  Cosmetic  industry., - ---  /z 

F.  Formal  liaison -- - A 

Subtotals  of  estimated  manpower  needs  for  fiscal  1971 11?^ 

II.  New  Projects 

A.  Drug  and  device  industry: 

1.  Cougfi  preparations -- ri 

2.  Mouthwashes,  gargles,  antiseptics,  and  aerosal  disinfectant  sprays 1 

3.  Common  cold  and  sinus  preparations IJ^ 

4.  Antacids  and  laxatives 1 

5.  Topical  antiseptics - rz 

6.  Dentifrice  and  dentifrice  preparations... 14 

1 .  Sedatives  and  stimulants J 

8.  Skin  remedies .- - } 

9.  Miscellaneous  drug  product  advertising 1 

10.  Miscellaneous  device  product  advertising 1 

B.  Food  industry: 

1.  Vegetable  oil,  shortening  and  margarine  product  advertising 1 

2.  Special  dietary  foods --- 1 

3.  Artificial  sweeteners yi 

C.  Miscellaneous  product  and  device  advertising  (other  than  foods,  drugs,  devices 

and  cosmetics). ri 

Subtotal  of  estimated  manpower  needs  for  fiscal  1971 12 

Combined  totals  of  I  and  II --  ZS?* 


Nonmedical 
scientists 
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Memorandum 


June  10, 1969. 


Subject :  Budget  Plans  of  the  Bureau  of  Restraint  of  Trade  for  Fiscal  1971. 

To :  Commission. 

From  :  James  M.  Nicholson. 

The  comments  made  below  on  the  budget  plans  of  the  Bureau  of  Restraint  of 
Trade  and  the  Division  of  Mergers  should  not  be  interpreted  as  singling  out 
either  of  these  units  for  special  criticism.  On  the  contrary,  the  care  and  thorough- 
ness of  the  planning  of  these  units  exceed  that  of  most  others. 

My  comments  are  meant  to  apply  to  all  budget  plans  which  have  been  sub- 
mitted, and  I  request  that  this  memorandum  be  distributed  to  all  operating 
units  as  illustrative  of  the  kind  of  analysis  I  would  like  to  see. 

I.   BUREAU   OF   RESTRAINT   OF    TRADE 

In  the  Chairman's  directive  to  Bureau  Directors  of  March  20,  1969  he  in- 
structed the  Directors  to :  ".  .  .  consolidate  and  evaluate  [emphasis  in  original] 
the  division  proposals." 

In  the  report  of  the  Bureau  of  Restraint  of  Trade  I  find  no  more  than  restate- 
ments of  the  responses  of  each  of  the  divisions  (perhaps  a  consolidation),  but 
no  evaluations.  Just  as  the  responsibility  of  the  Commission  is  to  evaluate  the 
relative  merits  of  the  budget  requests  of  the  various  bureaus  and  make  an  over- 
all allocation  of  funds,  the  responsibility  of  each  Bureau  Director  is  to  make 
similar  judgments  and  choices  within  the  operating  divisions  of  his  Bureau.  If 
the  Bureau  hierarchy  has  any  justification,  it  must  be  to  relate  the  efforts  of 
each  of  its  divisions  to  over-all  Bureau  objectives. 

At  the  very  least,  the  Bureau  Director  has  the  responsibility  to  evaluate  the 
proposals  of  each  division,  not  as  autonomous  units  (and  even  that  has  not  been 
done  here),  but  as  an  integral  part  of  the  over-all  Bureau  effort.  To  my  knowl- 
edge this  has  never  been  done.  Certainly  it  has  not  been  done  for  fiscal  1971.  I, 
for  one.  am  unwilling  to  consider  a  proposal  like  the  one  made  last  year  when 
each  of  the  major  operating  divisions  within  the  Bureau  were  given  almost 
identical  "goodies"  in  terms  of  new  men  (8,  8,  8  and  7).  This  year  the  formula 
seems  to  be  a  20%  increase  for  everybody.  Much  more  should  be  done  by  the 
Bureau  Director  to  formulate  a  rational  allocation  of  resources. 

n.   DIVISION    OP   MERGERS 

I  recognize  that  the  future  workload  of  this  Division  is  uniquely  difl5cult  to 
predict.  Mergers  may  occur  or  become  imminent  during  the  fiscal  year  which 
require  an  immediate  challenge  and  a  suddent  shift  in  priorities.  This  problem, 
notwithstanding,  this  Division  should  provide  a  substantially  improved  Pro- 
gram Plan  for  consideration  by  its  Bureau  and  by  the  Commission. 

PENDING    MATTERS 

I  am  well  aware  that  the  Division  must  project  and  make  educated  guesses  in 
lireparing  estimates  and  evaluations  for  fiscal  1971 — a  twelve-month  period 
beginning  more  than  12  months  from  now.  Nevertheless,  some  of  the  Division's 
present  commitments  are  likely  to  extend  into  fiscal  1971  and  these  may  require 
an  allocation  of  part  of  the  funds  for  fiscal  1971.  The  Division  plan,  in  my 
judgment,  has  not  adequately  taken  into  account  current  matters.  Existing  com- 
niitments  should  be  treated  separately  from  future  commitments  because  the 
Division  l<iiows  (or  should  know)  with  far  more  authority  the  budgetary  require- 
ments for  the  former. 

There  is  still  another  reason  for  the  Division  to  discuss  in  detail  those  projects 
likely  to  be  concluded  during  fiscal  1970.  The  Conunission's  Budget  for  that  year 
has  iiot  yet  been  approved  by  the  Congress,  and  the  Commission  retains  under 
Reorganization  Plan  S  the  authority  to  reallocate  whatever  appropriations  are 
eventually  made.  In  my  opinion,  this  is  one  of  the  Commission's  most  significant 
tools.  The  pre))aration  of  the  1971  fiscul  year  budget  happens  to  be  coincident 
with  the  actual  fiscal  approjjriation  for  the  current  year:  it  can.  therefore,  pro- 
vide the  Commission  with  the  information  necessary  to  make  such  a  reallocation. 

In  reporting  on  pending  matters,  the  Division  should  start  with  curi-ent  liti- 
gation. Recognizing  the  Commission's  separation  from  the  staff  in  pending 
adjudicative  matters,  the  staff  should  designate  the  cases  by  some  unrelated 
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number    (without   disclosing   name    or   actual    docket   number),   and   give    the 
following  information : 

(a)  Industry  involved ; 

(b)  Volume  of  sales  of  companies  involved  ; 

(c)  Man-year  investment  to  date  (using  1800  hours  as  one  man-year, 
but  not  attaching  any  dollar  value  to  such  man-years)  ; 

(d)  Estimated  man-years  to  complete  the  Division's  responsibility  in  the 
matter,  and  the  fiscal  year  in  which  such  completion  is  estimated.  If  it  is 
estimated  that  the  parties  may  accept  the  decision  of  the  hearing  examiner 
or  that  a  settlement  might  be  reached  without  appeal  to  the  Commission, 
it  is  possible  that  alternative  estimates  might  be  necessary  here  (recognizing 
always  that  these  figures  are  estimates  and  may  be  altered  substantially)  : 

(e)  An  estimate  of  the  lilvelihood  of  an  appeal  to  the  courts,  assuming 
there  is  some  substantial  basis  for  making  such  an  estimate. 

Next,  with  respect  to  pending  complaints  not  yet  in  litigation  the  Division 
should  report  the  same  information  suggested  on  adjudicative  matters,  but  now 
including  the  names  of  the  parties.  In  addition,  the  Division  should  report  its 
evaluation  of  the  estimated  final  dispositions,  including  what  it  expects  to  be 
accomplished,  and  give  its  comments  on  the  following  two  points  : 

(a)  Whether  the  case  involves  any  novel  approach  or  theory  and,  if  so, 
what ; 

(6)   How  this  case  may  be  related  to  any  industrywide  approach. 

PKOSPECTIVE    COMMITMENTS 

On  the  subject  of  prospective  commitments  the  Bureau  Director  in  his  report 
states : 

'•A  substantially  complete  critical  survey  of  the  universe  of  mergers  (at  least 
of  the  larger  mergers)  over  a  given  time  period,  is  accomplished  in  the  conduct 
of  Section  7  enforcement,  providing  a  readily  useable  basis  for  comparative 
evaluation  of  competitive  impact  in  different  industries  and  marketing  environ- 
ments reUited  to  particular  acquisitions,  mergers  or  merger  trends." 

I  am  not  sure  I  know  what  this  means.  Does  it  mean  there  resides  somewhere 
in  the  building  an  actual  survey  of  all  merger  activities  prepared  in  summary 
form?  If  so,  the  Commission  should  have  it.  Does  it  mean  that  studies  conducted 
by  the  Division  and  the  Bureau  of  Economics  in  individual  matters  constitute, 
separately  or  cumulatively,  the  •'.  .  .  readily  useable  basis  for  comparative  eval- 
uation .  .  ."?  Or  does  ".  .  .  the  conduct  of  Section  7  enforcement  .  .  ."  simply 
refer  to  the  aggregate  of  testimony  and  documents  introduced  into  evidence  in 
all  Section  7  hearings  .  .  ."  of  a  given  time  period  .  .  ."V  Such  a  survey — depend- 
ing on  what  is  meant  by  the  word — could  be  useful  to  the  Commission  in  exer- 
cising its  reallocation  discretion.  The  Division  itself  could  use  such  a  survey 
in  determining  its  future  commitments. 

Considerably  more  detail  should  be  supplied  about  prospective  preliminary 
investigations.  In  19G8  there  were  1,895  mergers  and  1G2  joint  ventures  examined 
on  a  preliminary  basis.  In  the  1970  Budget  presented  to  Congress  the  estimates 
were  2,100  and  195  for  1969,  and  the  estimates  for  fiscal  year  1970  were  2.200 
and  190.  We  now  know  what  actually  happened  in  fiscal  year  19G9  (except  for 
the  final  30  days);  therefore,  an  accurate  final  estimate  can  be  made  for  that 
year,  and  in  light  of  the  last  quarter's  experience  in  1969,  a  more  accurate 
estimate  can  be  made  for  1970.  On  the  basis  of  this  actual  experience  and  perhaps 
the  "survey"  referred  to  above,  a  tigliter  estimate  for  1971  should  be  made.  In 
other  words,  based  upon  the  man-year  experience  of  the  Division  for  FY  1968 
and  FY  1969.  a  man-year  estimate  for  FY  1970  and  FY  1971  should  be  made. 

It  would  be  helpfid  to  the  Commission  if  the  Division  could  also  furnish  criteria 
used  in  determining  whether  to  make  a  preliminary  inve.stigation,  and  any 
changes  in  those  criteria  neces.sitated  by  the  recent  increa.se  in  the  pace  of  the 
merger  movement. 

The  responsibility  for  pre-merger  notification,  which  the  Commission  has 
given  this  Division  during  FY'"  1969.  was  not  taken  into  consideration  in  estab- 
lishing the  budget  for  FY  1970.  It  should,  however,  be  a  factor  in  projecting  the 
budget  of  the  Division  for  FY  1971  because  the  man-year  commitment  for  this 
project  may  affect  the  figures  for  preliminary  investigations  and  formal  investi- 
gations. Therefore,  some  estimates  should  be  made  for  the  man-years  required 
for  this  effort  in  FY  1970  and  FY  1971,  based,  if  possible,  on  any  experience  in 
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the  short  period  of  FY  10G9  when  these  requiremeuts  were  in  elYect.  Further- 
more, to  assist  the  Commission  in  malving  any  reallocation  of  the  1970  appropria- 
tions which  may  be  required,  the  Division  should  indicate  any  downward  or 
upward  adjustments  made  in  the  estimate  of  preliminary  and  formal  investiga- 
tions as  a  result  of  the  pre-notification  procedure. 

In  the  area  of  formal  investigations  I  must  defer  to  the  inquiries  made  by 
Commissioner  Jones  in  her  memorandum  of  May  27,  1069.  In  reviewing  the 
report  of  the  Division,  I  draw  the  following  conclusions,  which  should  be 
corrected  if  in  error  : 

(a)  Priority  1. —  (Grocery  products)  There  are  nine  pending  investigations 
of  which  fowY  will  resiilt  in  a  complaint  recommendation.  These  will  take  an 
undetermined  amount  of  time  in  FY  1070  and  will  require  five  man-years  in 
FY  1971  (with  moderate  increases  in  FY  1072  and  1973).  If  this  projection 
contemplates  more  matters  than  these,  then  how  many  and  how  was  the  five 
man-year  figure  reached? 

(b)  Priority  2. —  (Auto  Parts)  There  are  13  pending  investigations  which  wiil 
probably  result  in  at  least  three  recommendations  of  complaint.  Again,  five 
attorneys  for  FY  1971  are  required.  The  same  questions  put  with  respect  to 
Priority  1  apply  here. 

(c)  Priority  3. —  (Cement)  There  are  12  pending  investigations  which  will 
result  in  at  least  one  recommendation  of  complaint.  Again  the  magic  five  which 
again  raises  the  questions  raised  above. 

{d)  Priority  Jf. —  (Special  Projects)  Pre-merger  notification,  the  conglomerate 
merger  study,  and  others  likely  to  arise  will  require  at  least  three  man-years  in 
FY  1971.  If  the  Commission  decides  to  take  any  action  with  respect  to  the  con- 
centrated industry  problem,  it  would  seem  to  me  that  this  is  too  modest,  not 
to  mention  whatever  other  special  projects  might  arise.  Since  the  Commission 
has  in  recent  times  imposed  a  numl^er  of  special  and  unanticipated  burdens  on 
this  Division,  it  might  be  helpful  if  the  Division  could  enlighten  us  on  the  impact 
of  these  special  chores  on  scheduled  efforts. 

(e)  Priority  5. —  (Commercial  and  Industrial  Equipment,  Machinery  and  Sup- 
plies) There  are  13  pending  investigations  and  four  likely  complaint  recommenda- 
tions. It  is  estimated  that  these  (plus  two  pending  adjudicative)  will  take  four 
man-years  in  the  period  FY  1970-1973.  Although  I  approve  the  longer  estimate, 
I  can  see  no  relation  to  the  figures  cited  above  and  therefore  request  the  further 
analysis  suggested  with  respect  to  Priority  1. 

(/)  Priority  6. —  (Metals,  Minerals  and  Mining)  We  have  seven  investigations 
with  considerable  activity  and  more  is  in  offering,  requiring  an  estimated  four 
man-years  during  FY  1971.  It  is  interesting  to  note  that  the  Kennecott  litigation 
alone  is  taking  three  man-years.  "Without  discussing  that  matter,  I  think  it  would 
be  helpful  if  the  staff  would  treat  in  their  budget  submission  the  relative  times 
for  litigation  of  different  types  of  matters.  In  light  of  the  Bureau  of  Economics' 
memorandum  and  analysis  in  Sterling  on  the  general  operating  record  of  the 
Commission,  as  contrasted  with  Justice,  I  wonder  if  the  resource  problems  of 
this  Division  has  not  been  a  larger  problem  than  the  Commission  has  been  aware. 
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(g)  Priority  7.— (Lumber  and  Building  Supplies).  Three  man-years  in  FY  1971 
with  respect  to  eight  pending  investigations — and  perhaps  more  coming.  The  staff 
asserts  that  a  challenge  will  have  a  slowing  effect.  In  light  of  the  staff"  comments 
it  would  seem  that  although  this  priority  may  properly  be  "down  the  line"  (a 
question  that  can  be  better  evaluated  when  the  staff  responds  to  Commissioner 
Jones'  memo),  perhaps  the  bringing  of  one  test  case  ought  to  be  given  a  very 
high  priority.  The  answers  to  the  questions  asked  above  would  seem  helpful 
here,  too. 

(h)  Prioritij  S.^(Apparel)  ;  Priority  9 — (Paper  and  Paper  Products).  These 
two  projects  of  five  man-years  and  12  pending  investigations  do  not  appear  to  me 
to  be  particularly  crucial  although  they  may  need  continuing  vigil.  Further 
analysis  along  the  lines  suggested  by  Commissioner  Jones  is  obviously  needed. 

(i)  Priority  10. —  (Miscellaneous).  To  maintain  flexibility  the  Division  needs 
a  reserve  available  to  handle  emerging  problems  like  the  merger  trend  in  mobil 
lioiaes.  However,  it  seems  to  me  the  priority  of  this  project  cannot  be  antic- 
ipated since  a  new  and  critical  trend  in  a  significant  industry  could  well  make 
this  a  project  of  the  first  priority. 

(i)  Non-priority  Projects. — Since  these  55  mergers  are  apparently  to  be  given 
no  manpower  for  the  next  two  years,  it  would  seem  the  Division  should  close 
them  out.  Continued  pendency  will  require  paper  shuflling  with  consequent  ex- 
penditure of  resources. 

SUMMARY 

The  Commission  has  already  made  certain  commitments  of  its  resources  to 
the  field  of  mergers :  additional  resources  are  committed  by  the  adoption  of  vari- 
ous procedural  methods  (e.g.,  pre-merger  notification).  Together  these  con- 
stitute a  floor  to  the  operational  budget  of  the  Division.  Therefore,  I  suggest 
that  the  Division  summarize  the  man-years  estimates  for  pending  adjudicative 
matters,  pending  complaints,  pending  investigations,  preliminary  investigations 
and  the  pre-merger  notification  programs.  Although  the  Commission  can  change 
its  decisions  in  these  areas,  They  represent  in  the  aggregate  an  entirely  dif- 
ferent decisional  process  from  that  necessary  to  future  commitments. 

The  projected  man-years  for  the  prospective  opening  of  formal  investigations 
and  the  issuance  of  complaints  represents  the  prospective  responsibility  of  the 
Commission.  Looking  to  trends  and  the  matters  discussed  above,  I  would  hope  the 
Division  could  give  us  greater  guidance. 

I  have  suggested  throughout  that  man-years  be  used  rather  than  dollar  value 
being  attached.  This  is  due  to  an  earlier  study  conducted  by  my  office  (and  re- 
ferred to  from  time  to  time  in  some  of  my  circulations)  indicating  that  a  charge 
of  .$20  per  hour  might  well  represent  a  fair  estimate.  This  was  determined  by 
dividing  the  total  hours  of  the  professional  staff  into  our  annual  budget.  At  1800 
hours/man-year  this  would  indicate  a  value  of  $36,000.  We  have  this  Division 
using  a  value  of  $13,000/man-year  while  the  Division  of  Discriminatory  Practices 
uses  .$20,000/man-year.  I  think  that  this  is  a  matter  on  which  the  Comptroller 
should  advise  us  and  that  the  Divisions  and  Bureaus  should  use  the  man-year  ap- 
proach until  that  report  is  made. 
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COMHISSIONEB  NICHOLSON'S  REQUEST  FOR  DATA  RE  FY  1971  BUDGET  JUSTIFICATION 

(In  addition  to  other  data  requested) 

Dr\'ISI0N   DEADLINE   JUNE    18,  19  69 

''Existing"  commitments  to  be  treated  separately  from  "future"  commitment?^. 
(Tlie  Commission  can  reallocate  its  appropriation — therefore  show   interim 
changes) 

Divide  your  budget  justification  submittal  as  follows : 

I.  Pending  Matters 

A.  Current  cases  in  litigation  including  complaints  already  issued  (do  not  dis- 
close case  names  or  numbers) . 

1.  Industry  involved. 

2.  Volume  of  sales  of  companies  involved. 

3.  Man-year  investment  to  date. 

4.  Man-years  to  complete. 

5.  Alternative  possibilities  (requiring  alternative  projections) . 

B.  Pending  complaints  (including  complaints  being  prepared).  Here,  you 
disclose  the  names  of  the  parties. 

1.  Industry  involved. 

2.  Volume  of  sales  of  companies  involved. 

3.  Man-year  investment  to  date. 

4.  Man-years  to  complete. 

5.  Alternative  possibilities.  Plus ! 

6.  Evaluation — what  it  expects  to  accomplish.   , 

(a)   Any  novel  approach?  New  legal  application,  etc.? 

(6)   Is  it  related  to  any  industry-wide  approach? 

(The  following  topic  is  out-of -sequence,  as  I  interpret  it,  but  should  be  included 
somewhere  (probably  under  "FY  1971  Future  Commitments'")  in  your  submis- 
sion. It  appears  to  refer  to  the  correction  of  projections  merely  and  to  the  making 
of  re-projections  based  on  your  most  recent  fiscal-year  experience.) 

"Prospective  Commitfnents"   (refers  to  merger  screening  and  selection). 

As  applied  to  other  Divisions,  this  apparently  refers  to  internal  and  external 
(applications  for  complaint  in  the  instance  of  "external")   case  selection  and 
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similar  projections,  i.e.,  you  should  correct  last  budget  request  projections  (as 
appearing  in  the  FY  1970  budget)  on  the  basis  of  actual  number  of  letters  of 
complaints  received,  etc.  and  actual  7-digit  matters  in  FY  1969,  etc.,  and  rc- 
pi'oject  these  figures  on  the  basis  of  last  year's  experience. 

1.  Bring  these  projections  up-to-date  from  FY  1970  estimates  (for  application 
to  FY  1971). 

2.  Disclose  the  selection  criteria  used. 

C.  Formal  Investigations  (which  are  included  in  major  projects). 

1.  Supply  evaluation  information  as  requested  by  Commissioner  Jones.  (Com- 
missioner Jones  requested  Merger  Division  to  supply  justification  for  each  project 
in  terms  of  industry  sales,  size  of  industry  members,  growing  concentration, 
number  of  industry  members,  etc.  As  applied  to  the  other  divisions,  this  parallels 
what  Commissioner  Nicholson  requests  as  "evaluation"  for  each  listed  major 
project.  Note,  however,  that  the  nature  of  justification  for  General  Trade  Re- 
straints and  Discriminatory  Practices'  matters,  for  example,  may,  under  their 
statutes,  require  a  somewhat  different  kind  of  justification  data  than  that  appli- 
cable to  mergers.  Therefore,  justify  each  project  according  to  the  priority  that 
you  are  assigning  to  it,  o)i  the  basis  of  the  specific  si(jnificance  of  that  project 
uihich  is  material  to  your  statiitorij  area.) 

2.  As  to  each  priority  project  show  : 

(a)   Number  of  investigations  presently  pending. 
(5)   What  will  be  accomplished  during  FY  1970. 

(c)  How  is  manpower  for  FY  1971  computed  in  light  of  what  is  to  be  done  in 
FY  1970  as  answered  in  "(6)"  above? 

(1)  What  additional  investigations  may  be  expected? 

(2)  Relate  FY  1971  manpower  justification  to  what  is  actually  expected  to  be 
done  specifically  in  FY  1971.  (If  projected  further  e.g.  to  FY  1973,  this  should 
be  noted.) 

[Commissioner  Nicholson  would  also  like  to  comment,  in  appropriate  place, 
as  to  the  impact  on  scheduled  projects  of  Commission  Directions.] 

II.  Future  Commitments  for  FY  1971. 

In  addition  to  the  pending  matters  which  will  extend  into  FY  1971,  what  are 
your  proposals  for  the  future  and  their  significance?  Evaluate  on  the  same  kind 
of  basis  as  for  ongoing  projects. 
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Memorandum 

June  18,  1969. 
Subject :  Budget  Plans  for  Fiscal  1971. 
To :  Commission. 
From  :  Division  of  Mergers. 

This  is  the  Division  of  Mergers  response  to  Commissioner  Nicholson's  memo- 
randum to  the  Commission  of  June  10,  1969,  directing  the  Divisions  to  provide 
additional  information  and  justification  for  the  Fiscal  1971  budget  estimates.  An 
effort  has  been  made  to  answer  Commissioner  Nicholson's  memorandum  on  an 
item  by  item,  seriatim  basis,  insofar  as  possible. 

A.  Pending  Matters 

As  was  suggested,  the  procedure  followed  in  arriving  at  revised  Fiscal  1971 
estimates  was  to,  first,  re-evaluate  the  Fiscal  1970  estimates  in  the  light  of  actual 
experiences  during  Fiscal  1969,  which  ends  in  less  than  two  weeks.  This  has  been 
done,  and  an  up-to-date  Fiscal  1970  budget  estimate  has  been  prepared  and  is 
forwarded  herewith.  In  the  course  of  this  procedure,  it  is  apparent  that  the 
Division  predictions  for  Fiscal  1971  were,  in  actuality,  almost  exactly  what  will 
be  required  for  Fiscal  1970.  In  other  words,  our  1970  estimates  were  too  modest, 
due  to  the  lack  of  factual  experience  upon  which  to  base  it,  and  due  also  to 
administrative  restrictions,  such  as  a  man-power  ceiling  and  flat  percentage  in- 
crease allocations — which  were  arbitrarily  levied  against  our  original  estimates. 
Thus,  we  now  have  for  the  Commissions'  consideration  a  tighter  Fiscal  1970 
budget  estimate,  and  a  more  realistic  Fiscal  1971  estimate  which  may,  in  turn, 
be  tightened  up  by  a  re-evaluation  one  year  hence. 

There  are  attached  as  Appendix  A  and  Appendix  B  to  this  memorandum,  a 
list  of  cases  currently  in  litigation  within  the  Division,  and  a  list  of  investigations 
for  which  complaints  are  pending  or  are  in  final  stages  of  preparation  but  which 
are  not  yet  in  litigation,  respectively.  For  each  grouping  and  for  each  case  we 
have  endeavored  to  provide  the  information  specified  in  items  (a)  and  (e)  on 
page  3  and  items  (a)  and  (b)  on  page  4  of  Commissioner  Nicholson's 
memorandum. 

B.  Prospective  Commitments 

In  response  to  the  questions  posed  under  this  heading,  the  Division  does  not 
have  a  summary  of  actual  surveys  of  all  merger  activities,  nor  does  the  Bureau 
of  Economics,  to  the  best  of  our  knowledge.  The  paragraph  quoted  in  the  Nichol- 
son memorandum  was  intended  to  relate  to  merger  screening  activities  conducted 
by  this  Division  and  the  Division  of  Economic  Evidence,  which  are  formalized 
by  a  listing  and  brief  description  of  mergers  as  they  are  reported  in  the  news 
media.  The  Bureau  of  Economics  picks  up  all  mergers  and  joint  ventures  whicli 
are  reported  in  the  standard  periodicals  and  newspapers.  By  experience,  the 
Bureau  of  Economics  indicates  tliat  61%  of  those  reported  are  actually  given 
some  form  of  preliminary  screening  by  the  Commission  staff,  either  economic  or 
legal  or  both.  These  are  then  reported  to  the  Commission  for  statistical  pur- 
poses. The  original  Fiscal  1969  estimate  for  this  activity  was  2100  mergers  and 
195  joint  ventures;  the  actual  figure  as  of  June  30,  1969  (estimated  for  last 
quarter)  will  be:  2850  mergers  and  18.5  joint  ventures.  This  means  not  only 
that  many  more  mergers  were  reported  than  were  anticipated  but  also  that  some 
750  more  mergers  were  preliminarily  examined  (screened)  than  the  2100  origi- 
nally estimated  when  the  FY  1969  estimated  input  was  prepared  over  a  year  ago. 
Joint  venture  activity  lias  remained  constant.  Based  upon  this  accelerated  pace 
of  merger  activity,  our  Fiscal  1971  forecast  for  mergers  to  be  examined  must  be 
dramatically  revised  and  increased  to  an  anticipated  3000  mergers  and  with 
joint  ventures  being  expected  to  continue  as  was  originallv  estimated  at 
about  100. 

With  respect  to  the  criteria  used  in  selecting  mergers  for  preliminary  in- 
vestigation, they  have  remained  pretty  much  the  same  in  spite  of  the  increased 
tempo  in  merger  activity,  and  are  listed  as  follows:  (1)  the  importance  of  the 
industry  involved  to  the  national  economy;  (2)  the  competitive  significance  of 
mergers  within  the  specific  industry  involved;  (3)  the  concern  within  and  with- 
out the  industry  with  respect  to  mergers  in  this  industry  (4)  the  remedy  which 
can  logically  be  anticipated;  (5)  the  likelihood  of  developing  new  and  novel 
theories  of  violation;  and  (6)  the  economic  and  legal  resources  available  to  the 
Commission  and  the  staff  for  accomplishing  a  desired  economic  goal,  such  as 
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the  restriicturiug  of  an  industry  or  the  prevention  of  a  merger  trend  in  its 
incipiency. 

The  pre-merger  notification  program  did  not  become  effective  until  May  9, 
1969,  and  in  view  of  this  there  is  insufiicient  actual  experience  data  upon  which 
to  predicate  anything  more  than  a  tenative  prediction  as  to  its  probable  man- 
power requirements.  However,  it  is  already  apparent  that  there  will  be  a  sig- 
nificant increase  in  the  administrative  time  needed  to  screen,  acknowledge  and 
handle  merger  reports  and  notifications  as  they  are  received  and  to  make  a  pre- 
liminary evaluation  of  the  need  for  further  investigation.  The  Division  of 
Economic  Evidence  plays  an  important  part  in  this  process.  In  the  revised  Fiscal 
1971  budget  estimate  (submitted  herewith),  we  have  taken  into  consideration 
probable  manpower  requirements  for  this  work  and  they  are  set  forth  under 
the  specific  project  headings ;  the  adjustments  have  all  been  upwards. 

Priority  1. —  (Grocery  products)  The  revised  Fiscal  1970  estimate  specifies  5 
man-years  for  this  industry,  based  upon  the  four  prospective  complaints  to  be 
issued.  The  Fiscal  1971  estimate  has  been  increased  to  6  man-years.  The  rule 
of  thumb  used  is  to  allocate  one  man-year  for  each  outstanding  complaint,  and 
to  anticipate  two  additional  complaints  from  mergers  yet  to  occur  during  the 
next  year.  However,  in  projecting  for  the  years  beyond  no  one  can  reasonably 
predict  how  many  mergers  will  take  place  within  an  industry  and  how  many  will 
develop  into  complaints.  It  is  a  judgement  process  which  is  speculative  at  best, 
and  which  is  made  by  the  Chief  of  the  Division  upon  the  basis  of  experience  and 
observation  of  current  merger  activity  occurring  in  the  business  world.  This  is 
a  continuing  project  which  is  likely  to  require  6  man-years  in  FY  1970,  perhaps 
decreasing  to  4  man-years  in  Fiscal  1973  and  1974. 

Note :  The  man-year  estimate  of  1  man-year  per  complaint,  present  or  anti- 
cipated, and  the  judgement  process  referred  to  above  apply  to  all  projects  dis- 
cussed in  this  memorandum. 

Priority  2. —  (Auto  Parts)  This  has  been  revised  upward  to  5  man-years  for 
Fiscal  1970  and  6  for  Fiscal  1971.  There  is  little  doubt  but  that  within  this 
industry  there  will  be  a  continuing  merger  activity,  barring  an  unforseen  eco- 
nomic depression  in  the  auto  industry.  Current  investigations  and  litigation  will 
reveal  additional  violations  as  our  expertise  in  the  field  increases.  At  least  2  ad- 
ditional complaints  from  pending  investigations  or  future  mergers  are  contem- 
plated during  Fiscal  1971,  and  the  category  will  likely  require  comparable  man 
powder  during  Fiscal  1972  and  1973. 

Priority  3. —  (Cement)  Contrary  to  the  eypectations  of  some,  the  Commission's 
enforcement  policy  statement  for  this  industry  has  not  lessened  the  manpower 
requirements.  It  may  increase  manpower  needs  due  to  the  necessity  for  resolving, 
one  way  or  another,  all  outstanding  investigations  and  complaints  involving 
members  of  the  industry.  Additionally,  the  Section  0(b)  survey  activities  place 
an  additional  burden  upon  the  staff.  With  these  factors  in  mind  the  Fiscal  1970 
estimate  has  been  increased  to  5  man-years  and  the  1971  to  0  man-years.  Here 
again  an  allowance  of  2  man  years  is  being  made  for  2  more  complaints  from 
pending  investigations  or  future  mergers.  The  project  is  a  continuing  one  with 
little  likelihood  of  any  manpower  reduction  before  FY  1973  or  1974. 

Priority  4. —  (Special  Projects)  The  requirements  for  this  category  have  been 
more  realistically  set  at  3  man-years  for  Fiscal  1970  and  5  man-years  for  1971. 
based  upon  experiences  during  the  current  period.  With  respect  to  special  and 
unanticipated  projects  which  the  Commission  imposes  upon  this  Division,  it  can 
be  said  that  such  projects  completely  alter  the  predicted  work  schedule  in  almost 
every  instance.  Commission  projects  are  always  of  major  import,  and  are  of  in- 
valuable guidance  in  setting  the  policy  for  merger  enforcement.  However,  they 
are  implemented  precipitiously,  in  most  instances,  and  it  is  never  possible  to 
work  them  into  the  advance  budget  planning  procedures.  It  is  always  necessary 
to  forgo  a  scheduled  effort  in  order  to  accommodate  a  new  Commission  project, 
just  as  is  the  case  when  an  unexpected  major  merger  is  reported  in  the  press  and 
it  is  necessary  to  institute  immediate  investigation  and,  perhaps,  litigation.  These 
are  variables  which  we  know  will  arise,  but  for  which  the  PPBS  makes  little  or 
no  allowance. 

Since  it  is  contemplated  that  special  project  assignments  by  the  Commission 
will  continue  and  will  increase,  because  they  generally  envision  the  use  of 
industry-wide  approaches  or  something  other  than  the  case-by-case  approach 
to  merger  enforcement,  this,  too,  seemingly  will  be  a  continuing  project  requiring 
increasing  amounts  of  manpower  in  FYs  1972-1974. 
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Priority  5. —  (Commercial  &  Industrial  Equipment,  Machinery  and  Supplies) 
This  is  an  agglomeration  of  a  number  of  heavy  industry  groupings  which  is  more 
or  less  in  a  state  of  flux.  The  individual  investigations  included  often  develop 
into  a  separate  industry  grouping  and  are  then  removed  from  this  category, 
while  now  matters  are  being  added  from  time  to  time.  It  is  believed  that  our 
original  estimates  for  Fiscal  1970  and  15)71  are  realistic  and  adequate  and  no 
change  is  recommended.  The  breadth  of  this  project  encompasses  many  industries 
primarily  in  the  broad  manufacturing  area.  Since  present  indications  are  that 
merger  activity  in  this  area  is  not  abating,  the  project  is  a  continuing  one  which 
will  probably  require  comparable  man-power  in  FYs  1972-liJ74. 

Priority  6. —  (Metals,  Minerals  and  Mining)  Hearings  in  the  Kennecott  matter 
have  concluded  and  the  preparation  of  proposed  findings  and  briefs  will  be 
accomplished  during  FY  1970.  Whatever  initial  decision  is  issued  will  undoubt- 
edly be  appealed  and  will  create  a  continuing  demand  in  FY  1971  upon  the 
manpower  resources  of  the  Division.  Considerable  merger  activity  in  the  minerals 
and  mining  field  is  expected  in  the  future  as  the  ownership  and  control  of 
natural  resources  becomes  more  important.  With  this  in  view,  the  Fiscal  1970 
requirement  has  been  raised  to  4  man-years,  with  an  additional  increase  to 
5  man-years  in  Fiscal  1971.  However,  hopefully  we  will  be  past  midstream 
with  this  project  by  FY  1972  when  the  manpower  allocation  can  be  reduced 
2  or  3  man-years. 

Answering  specifically  regarding  relative  times  for  litigation,  the  experience 
of  this  Division  is  that  merger  cases  generally  take  a  minimum  of  one  year 
and  on  an  average  of  l^A  years  with  the  Hearing  Examiner  (from  original 
assignment,  pre-trial,  trial,  findings  and  briefs  and  initial  decision)  ;  and  an 
average  of  at  least  one  year  with  the  Commission  (from  notice  of  intention  to 
appeal,  briefs,  oral  argument  and  decision  by  the  Commission). 

Priority  7.— (Lumber  &  Building  Supplies)  Like  the  preceding  category,  this 
involves  control  of  natural  resources,  or  raw  timber,  by  the  manufacturers  of 
finished  building  products.  The  specific  goal  sought  in  this  area  is  to  preserve 
sources  of  supply  to  the  small,  non-integrated  manufacturers  insofar  as  is  pos- 
sible through  enforcement  of  the  Clayton  Act.  In  this  era  of  short  money  supply, 
with  the  building  industry  frozen  due  to  lack  of  financial  support,  it  is  most 
important  to  preserve  whatever  competition  exists,  in  the  hope  that  when  busi- 
ness improves  there  will  be  ample  opportunity  for  entry  and  growth  by  the  in- 
dependents. The  bringing  of  one  or  more  test  cases,  as  suggested,  usually  re- 
quires more  than  average  manpower,  and  is  one  reason  the  relatively  high  esti- 
mate of  3  man-years  for  Fiscal  1970  and  4  man-years  for  1971  has  been  pre- 
sented. We  are  just  initiating  this  project,  consequently  it  will  likely  require  at 
least  comparable  manpower  in  FYs  1972-1974. 

Priority  8. —  (Apparel)  This  category  is  a  favorite  target  of  the  conglomerate- 
minded  company  because  there  are  so  many  potential  plums  to  be  picked  and 
l)ecause  such  a  huge  industry  supports  a  large  cash  flow  which  is  tempting.  It 
is  relatively  safe  from  antitrust  laws  because  merger  market  shares  are  usually 
quite  small,  making  it  difficult  to  prove  substantial  competitive  effect.  However, 
the  number  of  mergers  in  the  industry  and  the  trend  toward  vertical  integra- 
tion make  it  important  to  maintain  our  interest  in  it,  and  to  keep  current  of 
any  trends.  The  3  man-years  for  Fiscal  1970  and  1971  do  not  seem  excessive  for 
this  work.  Since  a  minimum  of  2  complaints  from  pending  investigations  or  fu- 
ture mergers  are  expected  to  develop,  this  project  will  likely  continue  during 
FYs  1972-1974. 

Priority  9. —  (Paper  &  Paper  Products)  The  present  goal  in  maintaining  an 
interest  in  this  grouping  is  to  preserve  whatever  gains  have  been  attained 
through  the  Commission's  past  interest  in  challenging  acquisitions  and  mergers 
in  the  industry.  Some  of  the  early  Commission  decisions  under  Section  7,  such  as 
Croirn-ZrlJcrbach,  stand  as  a  warning  to  industry  members  who  may  be  acquisi- 
tion-minded, and  the  Division  must  maintain  a  high  degree  of  surveillance  in 
order  to  keep  the  enforcement  crusade  alive.  The  2  man-years  estimated  for 
Fiscal  1970  and  1971  appear  ininininl  to  accomplish  this  purpose.  One  man-year 
is  allocated  for  the  present  outstanding  complaint  and  the  other  man-year  is  in 
contemplation  of  at  least  one  more  complaint  from  pending  investigations  or 
future  mergers.  Hopefully,  manpower  requirements  for  this  project  will  not  be 
increased  in  FYs  1972-1974. 

Priority  10. —  (Miscellaneous)  This  is  a  catch-all  group,  but  it  encompasses 
individual  investigations  which  may  easily  develop  into  litigated  cases.  The 
Division  gives  a  high  degree  of  attention  to  many  of  the  individual  investigations 
included  herein,  and  for  the  lack  of  any  other  priority  grouping  to  which  they 
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may  be  assigned  we  feel  that  this  is  a  reasonable  attempt  to  provide  some  cover- 
age in  the  budget  estimates.  Our  original  estimate  was  only  a  token  figure,  and 
upon  leflectiou  has  been  increased  to  4  man-years  for  Fiscal  1970  and  G  man- 
years  for  Fiscal  1971.  The  new  manpower  estimate  was  increased  with  the  idea 
of  allowing  the  Division  some  flexibility  to  deal  with  unanticipated  and  unex- 
pected mergers  and  merger  trends  which  likely  will  occur  and  will  require 
prompt  action.  Since  this  is  a  continuing  broad  project,  comparable  manpower 
requirements  will  be  required  in  FYs  1972-1974. 

Non-prioritii  Projects. — In  our  original  FLscal  1970  estimate  there  was  no 
breakdown  between  priority  and  nonpriority  projects.  As  a  matter  of  fact,  the 
present  nonpriority  industries  which  were  in  the  original  estimate  called  for 
an  allocation  of  16  man-years.  After  the  directive  from  the  Chairman  which 
called  for  priority  groupings,  our  total  estimated  requirements  were  put  under 
■'priority,"  while  "nonpriority"  received  nothing.  In  view  the  Commissioner 
Nicholson's  memorandum  and  the  readjustment  which  it  provoked,  the  10  non- 
priority  industries  are  estimated  to  require  a  total  of  4  man-years  for  Fiscal 
1970.  This  will  support  a  caretaker  type  operation  only,  and  would  undoubtedly 
be  increased  if  sufficient  manpower  is  made  available  in  the  near  future.  There 
is  an  additional  reason  why  these  investigations  cannot  be  preemptorily  closed 
out.  The  Administrative  Manual,  Appendix  I,  paragraph  6-051.14C  does  not  list 
"insufficient  manpower"  as  an  acceptable  reason  for  closing  an  investigative 
file.  Nevertheless,  the  Division  plans  to  continue  its  present  policy  of  having 
the  staff  (whenever  there  is  any  .spare  time)  close  out  old  investigations. 

C.  Summary 

Lastly,  the  June  10th  memorandum  suggests  submission  of  a  summary  of 
man-year  estimates  in  a  form  different  from  that  used  heretofore,  either  for  the 
budget  requirements  or  in  response  to  Commissioner  Jones'  memorandum.  In  line 
with  that  suggestion,  the  following  is  an  effort  to  realign  the  Division  of 
Mergers  requirements  for  Fiscal  1971. 

Fiscal   uni    iiiaii-iicar   rc(jiiirenients 

Pending  adjudicative  matters 25 

Pending  complaints 10 

Pending  investigaticms l.T 

Preliminai-y  investigations 3 

Pre-merger  notification  programs 5 

Total   58 

Re-spectfully  submitted. 

William  J.  Boyd,  Jr., 
Cliief,  Division  of  Mergers. 
Appkndix  a 

formal  merger  cases  now  in  litigation 

Case  "A''. — Cabinet  hardware:  sales  of  companies  $228  million;  investment 
to  4/30/69.  1.3  man-years :  completion  during  FY  1071  with  1  man-year  needed ; 
appeal  involves  an  expansion  of  theory  of  elimination  of  potental  competition ; 
not  related  to  any  industrywide  approach. 

Case  "/?". — Pneumatic  staplers  &  nailers:  sales  of  acquiring  $68.2  million,  of 
acquired  $9.0  million  :  investment  to  4/30/69,  1.3  man-years :  settlement  agreed 
to  by  parties  and  if  accepted  no  man-years  will  be  needed,  otherwise  1  man-year 
with  completion  in  FY  1970 ;  no  appeal  likely :  not  related  to  industrywide 
approach. 

Case  "C". — Typewriters;  sales  of  acquiring  $1.9  billion,  of  acquired  $12.9 
million ;  investment  to  date,  6.9  man-years ;  needed  to  complete,  4  man-years ; 
completion  in  FY  1973:  court  appeal  likely;  no  novel  theory;  not  related  to 
industrywide  approach. 

Case  "D". — Auto  parts :  combined  sales  $225  million ;  investment  to  4/30/69, 
6.8  man-years;  needed  to  complete,  2  man-years:  completion  by  FY  1971;  appeal 
to  courts  is  likely ;  no  novel  theory  involved ;  not  related  to  industrywide 
approach. 

Case  "E". — cement;  sales  of  acquiring  $83  million,  of  acquired  $11  million; 
investment  to  date,  4.8  man-years;  needed  to  complete,  1  man-year;  completion 
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in  FT  1971 ;  likely  to  be  appealed  to  courts ;  no  novel  theory ;  directly  related  to 
policy  statement  re  Vertical  Mergers  In  The  Cement  Industry. 

Case  "F". — cement ;  sales  of  acquiring  $24  million,  of  acquired  $3  million ; 
investment  to  4/30/69,  three-tenths  of  one  man-year ;  needed  to  complete,  2  man- 
years  ;  completion  during  FY  1970 ;  no  appeal  likely ;  no  novel  theory ;  related  to 
enforcement  policy  statement  re  Vertical  Mergers  in  the  Cement  Industry. 

Case  "G". — auto  parts  and  components :  sales  of  acquiring  $200  million,  of 
acquired  $13  million ;  investment  to  4/30/69,  one-half  man-year ;  needed  to  com- 
plete, 2  man-years ;  completion  in  FY  1970 ;  appeal  to  courts  probable ;  no  novel 
theory  involved ;  related  to  the  automotive  parts  industry  project. 

Case  "-ff". — synthetic  nylon  yarn,  webbing  and  belting ;  sales  of  acquiring  $1.2 
billion,  of  acquired  $34.2  million ;  investment  to  4/30/69,  2  man-years ;  needed 
to  complete,  1  man-year;  completion  during  FY  1970;  appeal  to  courts  likely; 
no  novel  theory ;  not  related  to  an  industrywide  approach. 

Case  "/". — auto  parts ;  sales  of  acquiring  $1.3  billion,  of  acquired  $67  million ; 
Investment  to  4/30/69,  8.1  man-years ;  needed  to  complete,  %  man-year ;  comple- 
tion in  FY  1970 ;  appeal  likely  ;  involves  an  expansion  of  theory  of  potential  com- 
petition ;  related  to  the  automotive  parts  industry  pro.1ect. 

Case  "J". — coal;  sales  of  acquiring  $740  million,  of  acquired  $234  million; 
investment  to  4/30/69,  3.6  man-years ;  needed  to  complete,  %  man-year ;  comple- 
tion during  FY  1970;  appeal  likely  if  divestiture  is  ordered;  involves  an  expan- 
sion of  theory  of  elimination  of  potential  competition ;  not  related  to  an  industry- 
wide approach. 

Case  "Jf". — gift  wrap  and  ribbons ;  sales  of  acquiring  $24  million,  of  acquired 
$21  million ;  investment  to  4/30/69,  three-tenths  of  one  man-year ;  needed  to 
complete,  1  man-year;  completion  (after  appeal  to  Commission)  in  FY  1971; 
appeal  to  courts  likely ;  no  novel  theory  involved ;  not  related  to  industrywide 
approach. 

Case  "L". — cement ;  sales  of  acquiring  $84  million,  of  acquired  $8  million ;  no 
man-year  investment  to  date  as  case  was  reopened  by  the  Commission  for  con- 
sideration of  a  revised  order ;  needed  to  complete,  y^  man-year ;  completion  dur- 
ing FY  1970 ;  appeal  not  likel.v ;  falls  within  the  enforcement  policy  statement 
re  Vertical  Mergers  in  the  Cement  Industry. 

Appendix  B 

division  of  mergers  pending  complaints  (not  yet  in  litigation) 

671  0655—Studeia7cer  Corp. 
671  oeJfli—mudelaker  Corp. 
671  0610— Tung-Sol  Electric,  Inc. 

Auto  parts  and  electric  generators ;  combined  sales  $710  million ;  combined 
investment  for  these  three  files,  to  be  made  into  a  single  complaint,  as  of  April  30. 
1969,  1.8  man-years ;  needed  to  complete,  4  man-years,  with  completion  in  FY 
1972 ;  appeal  to  courts  likely ;  involves  a  further  expansion  of  the  elimination 
of  potential  competition  theory ;  not  related  to  an  industrywide  approach. 

661  0641— Sterling  Drug,  Inc. 

Non-food  household  consumer  products ;  combined  sales  $425  million ;  invest- 
ment to  date,  1.6  man-years ;  needed  to  complete  1  man-year ;  completion  during 
FY  1971 ;  appeal  to  courts  likely ;  involves  application  of  theory  of  elimination 
of  potential  competition  to  broad  lines  of  commerce  in  addition  to  traditional 
lines  of  commerce ;  not  related  to  an  industrywide  approach. 

691  0621— Stapling  Machines  Co. 

Gummed  tape  dispensers ;  accurate  sales  figures  not  available ;  investment  to 
date,  no  man-years;  needed  to  complete,  1/12  man-year  :  completion  by  settlement 
predicted  for  FY  1970 ;  no  court  appeal  likely ;  no  novel  theory  ;  no  industrywide 
approach  applicable. 

681  0654 — General  Mills,  Inc. 

Frozen  packaged  seafood ;  sales  figures  not  available  at  this  time :  invest- 
ment to  date,  9/10  man-year;  needed  for  completion,  4  man-years ;  completion  in 
FY  1972;  appeal  to  courts  likely;  no  novel  theory;  no  industrywide  approach 
applicable. 
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691  0643— Monsanto  Co. 

Control  valves,  instrumentations  and  systems :  Monsanto  sales  $1.8  hillion, 
Fisher  Governor  sales  .$72  million ;  investment  to  date,  no  man-years ;  needed  for 
completion,  1  man-year ;  completion  in  FY  1971 ;  appeal  to  court  likely  ;  no  novel 
theory  ;  no  industrywide  approach  applicable. 

681  0667— The  American  Tobacco  Co. 

Prune  juice  and  applesauce ;  American's  sales  $1..5  billion,  Dnffy-Mott's  sales 
.$71  million ;  investment  to  date,  %o  man-year :  needed  for  completion  1..5  man- 
years  ;  completion  in  FY  1971 ;  appeal  to  court  likely ;  no  novel  theory ;  no  indus- 
trywide approach  applicable. 

691  0603— Beatrice  Foods  Co. 

Institutional  wholesaling  of  dry  groceries,  frozen  food,  etc. ;  Beatrice  .'^ales  $1.8 
billion,  John  Sexton  &  Co.  sales  $90  million ;  investment  to  date,  'vio  man-year ; 
needed  for  completion,  1  man-year ;  completion  in  FY  1970 ;  court  appeal  likely ; 
no  novel  theory ;  no  industrywide  approach  applicable. 

681  06U— Textron,  Inc. 

Ball  bearings  ;  Textron  sales  $1.7  billion,  Fafnir  Bearing  Co.  sales  $10G  million  ; 
investment  to  date,  §io  man-year ;  needed  for  completion,  6  man-years ;  comple- 
tion in  FY  1972 ;  appeal  to  court  likely ;  no  novel  theory ;  no  industrywide  ap- 
proach applicable. 

691  0633 — Oregon  Portland  Cement  Co. 

Cement ;  Oregon's  sales  $9.7  million,  Idaho  Portland's  sales  $1.9  million  ;  invest- 
ment to  date,  no  man-years ;  needed  for  completion,  1  man-year  completion  in  FY 
1970,  probably  by  consent  order ;  appeal  to  court  unpredictable ;  no  novel  theory  ; 
enforcement  policy  statement  for  Vertical  Mergers  in  the  Cement  Industry 
applicable. 

651  0628— Ash  Grove  Cement  Co. 

Cement ;  Ash  Grove's  sales  $2.5  million,  acquii'ed  companies  sales  $4  million ; 
investment  to  date,  tIo  man-year ;  needed  for  completion,  2  man-years  completion 
in  FY  1970 ;  no  appeal  likely ;  no  novel  theory ;  enforcement  policy  statement  for 
Vertical  Mergers  in  the  Cement  Industry  applicable. 

691  0637— OKC  Corp. 

Cement ;  OKC  sales  $39  million,  acquired  company  sales  $11  million ;  invest- 
ment to  date,  3/10  man-year ;  needed  for  completion,  1  man-year ;  completion  in 
FY  1971 ;  court  appeal  likely ;  no  novel  theory ;  enforcement  policy  statement  re 
Vertical  Mergers  in  the  Cement  Industry  applicable. 

691  0625—Chemtron  Corp. 

Arc  welding  apparatus ;  combined  sales  $350  million ;  investment  to  date,  2/10 
man  year  ;  needed  for  completion,  no  man-years  (consent  order  has  been  accepted 
by  the  Commission )  ;  completion  in  FY  1970  ;  no  novel  theory  ;  enforcement  policy 
re  Vertical  Mergers  in  the  Cement  Industry  applicable. 

661  0627— Hercules,  Inc. 

Polypropylene  resin  and  rope ;  Hercules  sales  $.582  million,  Columbia  Rope  Co. 
sales  $11  million  ;  investment  to  date,  1.4  man-years ;  needed  for  completion,  no 
man-years  (consent  settlement  anticipated)  ;  completion  in  FY  1970;  no  appeal 
likely  ;  no  novel  theory  ;  no  industrywide  approach  applicable. 

651  0647—McCrory  Corp. 

Retail  trade  general  merchandise,  apparel  and  accessories ;  sales  of  McCrory 
$181  million,  sales  of  3  acquired  firms  $467  million ;  investment  to  date.  1  man- 
year  ;  needed  for  completion,  4  man-years ;  completion  in  FY  1972 ;  court  appeal, 
perhaps ;  no  novel  theory ;  Apparel  Industry  Project  industrywide  approach 
applicable. 

691  0624 — White  Con.^oUdated  Industries 

Machinery ;  sales  of  White  $800  million,  sales  of  Allis-Chalmers  $800  million ; 
investment  to  date,  6/10  man-year;  needed  for  completion,  1  man-year;  com- 
pletion in  FY  1970,  probably  by  consent  settlement ;  no  appeal  likely ;  theory  in- 
volves broadening  the  line  of  commerce  under  Elimination  of  Potential  Com- 
petition category  ;  no  industrywide  approach  applicable. 
36-138 — ^70 — vol.  3 501 
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Memorandum 

June  18, 1969. 
Subject :  Response  to  Commissioner  Nicholson  on  Budget  Plans. 
To :  Director,  Bureau  of  Restraint  of  Trade. 
From:   Francis  C.  Mayer,  Chief.  Division  of  Discriminatory  Practices. 

Attached  hereto  are  five  (."»)  separate  memoranda  treating  our  priority 
major  project.s.  The  projects,  in  order  of  priority,  are  (1)  Chain-Grocers-Food 
Distribution  (2)  Apparel  Industry  (3)  Dairy  Industry  (4)  Fresh  Fruits  and 
Vegetables  (5)  Tri-Partite  Arrangements  and  (6)  Publishing  Industry.  These 
show  our  justification  for  being  in  each  industry. 

In  addition,  we  are  attaching  a  copy  of  our  response  to  Commissioner  .Tones' 
request  showing  justification  for  other  projects  engaged  in  by  Division.  They 
cover  Automotive  Parts,  Drug  Industry,  Department  Store  Industry,  Baking  In- 
dustry, Drapery  Hardware  Industry  and  a  sample  of  miscellaneous  cases. 

As  to  tile  selecti(^]l  process,  a  lot  of  thinking  and  planning  is  continviously 
being  done  on  what  resource  investments  should  be  made.  We  do  not  launch 
a  new  investigation  for  every  complaint  we  receive  from  businessmen  who  allege 
that  they  are  being  unlawfully  injured  in  the  competitive  struggle.  In  fact,  in- 
creasf'd  selectivity  in  screening  has  been  our  policy  and  practice  for  many 
years.  In  fiscal  1969,  approximately  49  investigations  were  selected  out  of  ap- 
proximately SUO  applications  for  complaints.  The  selection  process  reijuired  an 
evaluation  of,  among  other  things,  the  market  structure,  reqiiisite  public  interest, 
congressional  interest,  relative  size  of  the  participants,  substantialit.v  of  the 
practice,  jurisdiction  and  likelihood  of  a  successful  remedy.  Moreover,  when  we 
did  initiate  an  investigation  we  were  moving  into  areas  where  we  had  reason 
to  believe  that  a  violation  was  occurring. 

Also  transmitted  herewith  is  a  schedule  showing  a  comparison  between 
actual  FY  1969  experience  with  previous  budget  estimates  for  FY  1969.  Experi- 
ence in  FY  1970  should  approximate  that  for  FY  1969. 

Also  attached  are  schedules  showing  information  requested  on  formal  and 
pending  complaints. 

COMPARISON  OF  ACTUAL  FISCAL  YEAR  1969  EXPERIENCE  WITH  ESTIMATES  FOR  FISCAL  YEAR  1969 

Actual  Estimated 

fiscal  year  fiscal  year 

Workload  statistics  1969  1969 

Applications  for  complaint: 

On  hand  beginning  of  year ---  67  58 

Received_ 299  400 

Disposed  of ---  270  375 

Pending  end  of  year 96  83 

Formal  investigations: 

Pending  beginning  of  year 299  299 

Initiated  or  reopened 49  100 

Completed  or  closed 99  150 

Pending  end  of  year 250  249 

Complaints  issued: 

Pending  begiiining  of  year _ - 13  13 

Approved  for  negotiation  or  reopened 3  25 

Dispositions: 

Consent --- -  10  20 

Litigated _-_ --- -.- 1  5 

Other 

Pending  end  of  year --- 11  13 

Litigated  cases: 

Pending  beginning  of  year 4  4 

Complaints  issued  or  reopened ---  7  8 

Docketed  orders  isssued -_ - 1  6 

Pending  end  of  year_. - --- 10  6 

Voluntary  compliance.. 15  20 

Note.— Estimate  for  fiscal  year  1970  should  approximate  fiscal  year  1969  experience. 

I.  Pending  Matters 

A.  Cases  in  litigation — 4[(o)  —  (.^)1 
1.  Industries  involved: 

( a )   Liquefied  petroleum  gas 
(6)   Corn  products 

( c)  Food  and  non-edible  grocery  store  products 

(d)  Women's  apparel 
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2.  Volume  of  sales : 

{a)   $48,717,000 

(6)    $1.6  billion 

(c)   $500,000,000  (approx.) 

id)   $9,000,000 

3.  Man-years  investment  to  date: 

(a)   61/2 

(6)  41/2 

(c)  4 

id)  1  (approx.) 

4.  Man-years  to  complete: 

(a)  2^ 
(&)  2* 
(c)  1/2 
((Z)   1/3  (approx.) 

5.  Alternative  possWilities: 

(a)   None 

(6)  Consent  agreements  or  assurances  by  all  leading  industry  mem- 
bers to  discontinue  practices  involved. 

(c)  None 

(d)  None 

6.  Expected  accomplishments: 

(a)  Prevent  largest  independent  distributor/dealer  in  industry  from 
using  its  purchasing  power  to  obtain  a  price  advantage  over 
its  smaller  competitors. 

(6)  Elimination  of  industry  practice  of  granting  preferential  dis- 
counts to  favored  customers  in  guise  of  payments  for  services 
not  rendered. 

(c)  Deter  this  respondent  and  discourage  others  from  using  their 

purchasing  povrer  to  induce  suppliers  to  grant  special  benefits. 

(d)  Compel  compliance  with  a  law  which  a  great  number  of  fellow- 

industry  members  are  already  undr  order  to  obey. 

B.  Pending  Complaints — JO — I — Five  Cases  [Each  case  names  a  food  chain 

plus  its  "field"  or  "ground"  broker  and  in  some  instances,  a  divisions 

or  subsidiary  of  the  chain  or  individuals  who  are  owners  or  operators 

of  the  brokerage  firm.  This  report  will  name  only  the  chain  involved.] 

1.  Industry  involved:  Fresh  fruits  and  vegetables. 

2.  Volume  of  sales  of  companies  involved: 

( a )  Food  Fair— $1.3  billion 

( b )  Jewel  Tea— $1.2  billion 

( c )  First  National— $640  million 

(d)  Borman — $314 million 

(e)  H.  C.  Bohack— $207  million 

3.  Man-years  investment  to  date:  2^^. 

4.  Man-years  to  complete:  6 

5.  Alternative  possibilities:  None.  Trade  Practice  Rules  exist  for  this 

Industry  and  have  been  ignored  by  the  respondents  even  though  the 
practices  involved  have  been  specifically  declared  to  be  violative  of 
Sec.  2(c)  by  the  Rules. 

6.  Evaluation:  If  these  matters  are  brought  to  a  successful  conclusion, 

such  result  should  serve  to  inhibit  and  discourage  large  grocery 
chains  from  shifting  their  procurement  costs  to  their  suppliers  and 
should  establl.sh  confidence  in  and  compliance  with  the  Rules  by  all 
industry  members. 

The  practice  involved  is  industry-wide  and  the  named  chains  are 
among  the  largest  of  those  employing  field  or  ground  brokers. 
II — United  Fruit  Co.,  Harbor  Banana  Distributing,  Inc. 

1.  Industry  involved:  Bananas. 

2.  Volume  of  sales  of  companies  involved:  United  Fruit  Co. — $500,000,- 

000 ;  Harbor  Banana  Distr.  Inc.— $6,000,000 

3.  Man-years  investment  to  date:  2y2  (approx.) 

4.  Man-years  to  complete:  2%. 

5.  Alternative  possibilities:  Consent  agreement  as  to  one  respondent  but 

this  disposition  does  not  appear  likely  as  to  the  other. 


^  Together  with  other  industry  members. 
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6.  Evaluation:  AVe  believe  the  case  presents  a  novel  approach  to  estab- 
lished rather  than  new.  legal  principles. 

United  is  the  major  importer  of  bananas  and  Harbor  is  the  major 
wholesaler  of  bananas  in  the  Los  Angeles  area.  The  latter,  to- 
gether with  a  recently  acquired  distributor,  controls  approximately 
709o  of  the  Los  Angeles  banana  market. 

In  our  opinion  the  activities  of  the  respondents — price  conces- 
sions on  the  part  of  United  and  Harbor's  acquisition  of  a  competitor 
together  with  its  previously  existing  storage  and  ripening  capac- 
ity— indicate  a  course  of  action  which  by  design  or  effect  will  in- 
evitably monopolize  the  entire  market  involved  and  we  believe  that 
the  injuries  suffered  by  the  other  members  of  the  wholesale  banana 
market  in  the  Los  Auegeles  area  are  substantial  and  readily  ap- 
parent. 
Ill — Supermarket  Broadcasting  Network,  Inc. 

1.  Industry  involved:  Edible  and  inedible  grocery  store  products. 

2.  Volume  of  sales  of  company  involved:  $1,000,000   [but  see  item  6 

below] . 

3.  Man-years  investment  to  date:  Less  than  1  (approx.  1600  hours). 

4.  Man-years  to  complete:  Less  than  ^loth  since  respondent  has  agreed 

in  principle  to  a  proposed  Consent  Order. 

5.  Alternative  possibilities:  None. 

6.  Evaluation:  This  is  one  of  several  tripartite  matters,  (see  discussion 

under  "Tripartite  Arrangements") 

It  is  novel  in  that  for  the  first  time,  the  third  party  promoter  of 
a  promotional  program,  the  intermediary  between  supplier  and 
customer,  is  being  challenged.  Although  the  intermediary's  sales 
are  only  in  the  area  of  about  $1,000,000.  the  sales  of  the  suppliers 
he  represents  involve  many  millions  of  dollars  in  the  retail  grocery 
industry. 

The  purpose  of  this  approach  is  to  avoid  a  multiplicity  of  suits 

by  proceeding  against  the  prime  movant  of  a  plan  which  involves 

the  granting  of  discriminatory  payments  by  participating  suppliers, 

and/or  the  inducement  and  receipt  of  such  payments  by  customers. 

IV— Jos.  Schlitz  Brewing  Co. 

1.  Industry  involved:  Malt  beverage  (beer) 

2.  Volume  of  sales  of  company  involved:  $400  million 

3.  Man-year  investment  to  date:  3l^ 

4.  Man-years   to   complete:  Zero    (if  Consent  Agreement  is  accepted) 

1^2  (if  Agreement  rejected). 

5.  Alternative  possibilities:  None. 

6.  Evaluation:  It  will  prevent  discriminations  by  the  second  largest 

brewer  in  the  country.  This  will  significantly  enhance  the  relative 
competitive  position  of  the  large  number  of  small  producers  of  so- 
called  "local''  popular  priced  beer.  These  popular  priced  beers  ac- 
count for  80%  of  the  beer  sold  in  the  United  States.  Total  sales 
are  very  substantial. 
V — Two  cases. 

(cr)   Knoll  Associates,  Inc." 

(6)   Lehigh  Furniture  Co.,  (a  subsidiary  of  Litton  Industries,  Inc.) 

1.  Industry  involved:  Contemporary  wood  office  furniture. 

2.  Volume  of  sales  of  companies  involved : 

( a )    Knoll — "in  excess  of  $9  million"  ( per  respondent. ) 
(6)   Lehigh — $1..">   million    (estimate)     (no   breakdown   kept   by   the 
parent  Litton  whose  total  sales  exceed  $1.5  billion). 

3.  Man-year  investtnent  to  date: 

(a)   Knoll  ^- — i/io  (see  fn.  supra) 
(&)  Lehigh — %   (approx.) 


PiThis  case  was  remanded  by,  the  Seventh  Ch'cuit  after  setting  aside  the  Commission's 
Order,  with  instructions  to  reconsider  the  record  "excepting  ...  all  evidence  and  testi- 
mony Riven  or  produced  by  or  throuRh  .  .  ."  a  witness.  By  Order  dated  April  S.  19()9.  *he 
Commission  directed  respondent  and  complaint  counsel  to  file  briefs  setting  forth  their 
views  as  to  whether  or  not  the  record,  absent  the  specified  evidence,  would  support  the 
entry  of  an  Order  and  subsequently  the  parties  entered  in  to  negotiations  looking  toward 
an  Agreement  containing  a  consent' order.  Time  invested  and  to  be  spent  in  completing  this 
matter  will  be  estimated  running  from  approximately  April  S.  lOfiQ. 

3  The  original  matter  took  approximately  29io  man-years  before  Commission  and  approxi- 
mately %  year  at  appellate  level. 
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4.  Man-years  to  complete: 

(a)  Knoll — 1/100   (if  agreement  accepted — if  not — may  take  2) 

( b )  1/10  if  agreement  accepted  ( 1  if  not ) . 

5.  Alternative  possibilities: 

(a)  Knoll — none,  other  than  dismissal 
(&)  Letiigh — none  other  than  dismissal. 

6.  Evaluation:  With  the  tinal  disposition  of  Knoll  the  orders  in  two  com- 

panion matters  will  become  final.  If  Lehigh  is  also  concluded  favor- 
ably, we  will  have  obtained  orders  against  the  dominant  members 
(six)  of  the  industry. 

^Iajor  Projects 
chain   grocers food   distribution 

It  is  anticipated  that  some  time  prior  to  FY  1971,  that  several  pending  mat- 
ters will  result  in  recommendations  for  complaint.  The  litigations  involved 
would  extend  well  into  FY  IttTl  and,  quite  possibly,  into  FY  1972. 

In  Alteriiiaii  Foods,  Inc.  File  JN'o.  611  0222,  the  proposed  charges  involve  receiv- 
ing unlawful  discriminatory  promotional  allowances  in  violation  of  Sec.  5  of 
the  FTC  Act.  The  conduct  of  this  firm  is  notorious  and  since  the  firm  indicates 
an  unwillingness  to  modify  their  conduct,  consent  order  settlement  appears  to 
be  an  unlikely  alternative. 

Likewise,  a  similar  Sec.  5  proceeding  appears  likely  against  Kroger,  File  No. 
691  0014.  This  matter  is  now  under  expedite  investigation  with  special  Commis- 
sion authority.  Because  of  the  nature  and  magnitude  of  the  practice,  we  feel 
that  Kroger  should  be  under  order.  Accordingly,  we  have  declined  a  voluntary 
compliance  suggestion. 

The  project  team  handling  this  industry  contemplate  other  litigation  that  will 
carry  into  FY  1971  or  commence  in  that  period. 

(a)  United  Fruit  Company,  et  at..  File  No.  671  0187.  This  matter  involves  a 
joint  seller  and  customer  proceeding  under  Sec.  2(a)  and  2(f)  with  several 
monopoly  charges  against  the  customer.  A  recommendation  is  pending  with  the 
Commission  to  accept  a  consent  order  from  United  and  also  to  issue  a  complaint 
against  the  customer.  Harbor  Banana  Distributors.  If  recommendation  is  adopted, 
part  3  complaint  will  issue  in  the  next  fiscal  year. 

(b)  Purex  Corporation  Ltd,  671  0114-  This  matter  involves  discrimination  in 
price  in  the  sale  of  private  label  bleach.  We  consider  tliis  a  significant  case  which 
will  show  adverse  effects  of  private  labeling  at  the  primary  line  of  competition. 
Purex  is  using  raw  market  power  to  drive  locals  out  of  business  in  an  attempt 
to  gain  monopoly  power  in  the  sale  of  this  product. 

(c)  Super  Value  Stores,  File  No.  691  0027  involves  an  unauthorized  deduction 
by  a  power  buyer  of  discounts  from  invoices  from  suppliers. 

In  our  plans  for  FY  71  Budget,  we  projected  six  (6)  attorneys  for  this 
project.  In  addition  to  the  above-mentioned  probable  litigation,  routine  scrutiny 
of  the  industry  will  require  their  efforts  on  a  continuing  basis. 

APPABEL  INDUSTET 

All  compliance  reports  still  extant  are  expected  to  be  forwarded  to  the  Com- 
mission before  the  end  of  FY"  1970.  Thus  will  leave  only  civil  penalty  investi- 
gations and  a  few  initial  investigations  undisposed  of  by  the  end  of  FY  1970. 
The  two  initial  investigations  which  we  have  in  the  field  should  be  returned 
early  n  FY  1970  and  will  be  disposed  of  by  the  end  of  that  year.  If  they  result 
in  litigation,  that  will  run  into  FY"  1971,  but  should  terminate  during  that 
year.  There  will  probably  be  some  civil  penalty  investigations  active  in  FY 
1971  and  beyond  :  this  is  a  necessarily  continuing  activity.  FY  1971  will  mark  five 
years  since  the  Commission  made  its  Orders  to  Cease  and  Desist  final  in  this 
industry.  Although  we  have  not  submitted  any  plan  for  such  a  follow-up,  it 
appears  to  me  that  FY  1971  would  be  a  good  time  for  at  least  spot-checking  com- 
pliance by  Section  6(b)   Orders  to  File  Special  Reports. 

There  are  two  matters  still  pending  from  the  Commission's  inquiry  into  this 
industry  in  1962.  Thev  are :  Korell  Corporation,  D-8777  and  Evan-Picone  Inc., 
File  671  0162. 
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111  Korell,  the  complaint  has  been  issued  and  pre-trial  stipulations  etc.  are 
being  drafted.  It  is  anticipated  that  this  matter  will  be  concluded  in  FY 
1971. 

In  Evan-Picone,  the  files  were  returned  from  the  field  just  last  month.  A 
preliminary  review  indicates  a  violation  of  Section  2(d).  Accordingly,  work  has 
commenced  looking  towards  the  issuance  of  a  complaint.  It  is  anticipated  that 
Evau-Picone  will  be  substantially  completed  in  FY  1971.  We  have  projected  two 
(2)  attorneys  for  this  project. 

DAIRY   INDUSTRY 

It  is  anticipated  that  some  time  prior  to  FY  1971,  that  at  least  two  or  three 
of  the  presently  pending  seven  digit  matters  involving  he  diary  industry  will 
result  in  recommendations  for  complaint.  The  litigations  involved  would  un- 
doulitedly  extend  well  into  FY  1971  and,  quite  possibly,  into  FY  1972. 

The  matters  nearest  the  complaint  stage  are  File  Nos.  661  0093,  Prairie  Farms 
Daii-y,  Inc.  and  681  0030,  The  Borden  Company.  In  the  Prairie  Farms  case  a 
recommendation  for  complaint  has  been  received  from  the  attorney-examiner. 
There  appear  to  be  several  violations  of  Section  2(a)  of  the  amended  Clayton 
Act  by  Prairie  Farms.  However,  the  documentary  evidence  requisite  to  prove 
such  charges  is  woefully  lacking.  It  is  estimated  that  it  will  take  from  three 
to  four  months  to  complete  this  file.  At  that  time  a  recommendation  for  complaint 
will  most  likel.v  be  filed. 

In  the  Borden  case,  a  supplementary  investigation  by  this  Divi.sion  is  near- 
ing  completion.  A  recommendation  for  complaint  may  be  forwarded  within 
the  next  three  months. 

There  are  six  other  investigations  pending  in  the  field  which  offer  distinct 
pos.sibilities  of  complaint.  Since  the  estimated  completion  dates  in  these  in- 
vestigations seem  to  be  quite  fluid  it  is  difficult  to  predict  when  the.v  will  be 
received  from  the  field  offices.  However,  it  is  very  possible  that  one  or  more  of 
these  may  result  in  recommendations  for  complaint  prior  to  or  during  FY  1971. 

At  the  same  time  continued  scrutiny  will  be  required  of  the  dairy  industry, 
especially  in  the  areas  of  private  label  contracts  between  the  major  dairies  and 
the  major  chains  and  inducements  of  discriminatory  prices  by  chain  .stores. 
Such  investigations  are  becoming  more  and  more  dependent  upon  compulsory 
process  and  investigational  hearings  (See  File  Nos.  661  0172,  671  0149,  681  0030 
and  681  0137). 

In  addition  to  the  probability  that  litigation  in  two  or  more  cases  will  ex- 
tend into  FY  1972,  it  is  apparent  that  our  routine  scrutiny  of  the  dairy  industry, 
plus  future  investigations  and  matters  going  to  complaint  will  continue  to  re- 
quire the  efforts  of  from  three  to  five  attorneys  during  FY  1972.  We  have 
reouested  three  (3)  attorneys  for  FY  1971. 

As  for  alternatives  for  our  sub-goals,  industry  scrutiny  and  investigation  of 
private  label  contracts  and  chain  store  pressures  on  the  dairy  industry,  it  would 
appear  that  the  principal  alternative  approach  would  be  that  of  the  rule-mak- 
ing procedure.  However,  this  would  not  appear  to  be  a  workable  solution  to 
dairy  industry  problems.  Regulations  set  up  at  the  state  and  local  levels  appear 
to  have  had  a  less  than  salutary  effect.  They  tend  to  preserve  the  ineflBcient 
and,  in  the  long  run,  only  encourage  backward  integration  by  the  chain  stores. 

FRESH  FRtflTS  AND  VEGETABLES 

Notice  of  issuance  of  intention  to  issue  complaints  have  been  served  charging 
five  retail  food  chains  and  six  "ground"  or  "field"  brokers  with  violations  of 
Section  2(c)  of  the  Amended  Clayton  Act,  It  appears  unlikely  from  negotia- 
tions that  respondents  will  settle  this  matter.  Accordingly,  these  cases  should 
be  in  litigation  in  FY  1971.  Six  (6)  attorneys  have  been  requested  to  handle  this 
litigation  in  FY  1971. 

TRI-PARTITE   ARRANGEMENTS 

This  project  was  undertaken  pursuant  to  Commission  direction.  Two  (2)  in- 
vestigations [involving  at  least  10  top  chain  grocers]  are  in  progress.  In  Store 
Cast  Corporation  of  America,  File  No.  671  0067,  the  New  York  office  advises  that 
this  investigation  is  almost  complete.  This  case  will  probably  involve  litigation 
because  respondent  is  involved  in  discriminatory  activity  and  a  consent  order 
would  put  it  out  of  business.  [Pursuant  to  these  programs  the  participating  sup- 
pliers, directly  or  indirectly,  grant  preferential  advertising  allowances  or  serv- 
ices to  the  participating  retail  grocery  chain.  The  programs  make  no  provision 
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for  granting  allowances  or  furnishing  services  on  a  proportionate  basis  to  com- 
peting retailers.]  Litigation  of  this  matter  will  carry  into  FY  1971.  Two  attor- 
neys have  been  requested. 

PUBLISHING   INDUSTRY. — ^PRESTIGE  PAPERBACK   AND   HARDBACK   PUBLISHERS 

In  a  recent  status  report  to  the  Commission  this  Division  recommended  that 
Section  6(b)  reports  be  secured  from  a  representative  number  (we  have  in  mind 
about  50)  of  publishers  in  this  industry — the  reports  to  cover  the  heavy  sales 
period  in  the  fall  of  1969. 

If  the  Commission  authorizes  such  action  the  reports  should  be  processed 
and  analyzed  by  spring  of  1970.  We  will  then  be  in  a  position  to  determine 
whether  substantial  conformance  to  the  Commission's  Guides  has  been  achieved. 

If  such  conformance  is  not  indicated  then  further  investigation  and  the  issu- 
ance of  formal  coniplaints  will  be  required.  I  further  anticipate  that  certain 
members  of  this  industry  may  take  this  opportunity  to  oppose  the  6(b)  reports 
and  contest  the  Guides.  Two  (2)  attorneys  requested  for  FY  1971. 

Other  Projects 
automottve  parts 

An  investigation  was  recently  initiated  under  Section  2(a)  and  2(f)  of  the 
amended  Clayton  Act  against  a  major  oil  company  (subject  to  one  of  the  "TBA" 
orders)  and  two  of  its  suppliers.  One  of  the  two  suppliers  also  has  a  nationwide 
networlk  of  warehouses.  The  investigation,  initially,  is  limited  to  the  two  sup- 
pliers, with  the  possibility  of  expansion  to  others.  The  warehouse  of  one  of  the 
suppliers  is  reportedly  a  major  factor  in  the  distribution  of  "private  label" 
items  sold  through  the  gasoline  station  of  the  major  oil  company.  The  two  sup- 
pliers, although  selling  a  "private  label"  item  to  the  oil  company,  are  also  large 
national  factors  in  the  sale  of  "branded"  products.  The  reason  we  initiated 
this  investigation  is  to  get  some  understanding  of  the  new  "purchase  and  resale" 
program  of  the  oil  company.  Also,  the  applicant's  attorney  indicated  the  prac- 
tices of  this  oil  company  present  a  "test  case".  In  other  words,  if  the  Commis- 
sion does  not  proceed  against  this  oil  company,  the  other  majors  probably  would 
follow  their  program  of  selling  "private  label"  products  in  competition  with  the 
"independent"  wholesalers  and  thus  take  away  from  the  "independents"  all  of 
the  gasoline  station  business.  This  matter  is  in  its  initial  stages.  156  hours  have 
been  spent  on  it  so  far.  The  practice  is  reportedly  nationwide.  This  matter  will 
undoubtedly  carry  through  the  next  fiscal  year  because  of  the  complexities  of 
dealing  with  a  major  distributor  of  "TBA"  items,  and  also  the  problems  inherent 
in  prosecuting  a  "private  label"  matter.  It  might  also  lead  into  investigation  of 
other  oil  companies  engaging  in  the  same  type  of  practices. 

Another  serious  problem  that  appears  to  be  prevalent  in  the  automotive  re- 
placement parts  industry,  based  on  a  substantial  niTinber  of  complaints  we  have 
received,  is  the  so-called  "chicken  wire  warehouse."  This  involves  the  joint 
ownership  of  a  warehouse  and  one  or  more  jobber  outlets.  A  warehouse  price  is 
granted  on  all  purchases.  This  is  affecting  the  competition  of  the  legitimate  ware- 
hoiTses  and  jobbers.  But  the  problem  is  also  directly  related  to  the  Commission's 
treatment  of  "buying  group".  Of  even  greater  significance  is  the  investigation 
ordered  by  the  Commission  to  discern  the  effects  of  the  Advisory  Opinion  in  the 
Matter  of  General  Motors  Corporation  (Docket  No.  5620),  which  deals  directly 
with  joint  ownership.  The  outcome  of  the  General  Motors  matter,  and  the  direc- 
tions thus  emanating  from  the  Commission  should  serve  as  a  policy  guideline  in 
all  such  joint  ownership  matters. 

We  presently  have  three  (3)  related  matters  in  the  field  for  Section  2(a)  — 
price  discrimination  investigations.  They  all  involve  "volume  rebates."  One  (in 
the  Kansas  City  Ofiice)  is  reportedly  completed  or  nearly  completed.  Man  hours 
on  that  one  are  427.  The  other  two  are  in  the  initial  stages  of  investigation. 
Man  hours  so  far  are  39  and  97.  There  has  been  an  indication  in  the  Kansas  City 
Office  investigation  that  a  closing  recommendatifin  will  probably  be  forthcoming 
on  the  basis  of  "meeting  competition."  The  time  necessary  for  full  investigation 
of  the  other  two  matters  should  not  exceed  the  time  required  for  the  Kansas  City 
investigation.  The  reason  these  three  matters  were  investigated  is  because  "vol- 
ume rebates"  were  the  subject  of  some  of  the  Connnission's  very  early  auto- 
motive parts  matters.  Such  pricing  systems  were  consistently  held  to  be  unlawful. 
It  was  mv  recommendation  when  I  rcconnnended  these  investigations  that  if  the 
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facts  disclosed  2(a)  violations,  complaints  issue  without  the  opportunity  of 
Voluntary  Compliance,  because  of  the  long  history  of  "volume  rebate"  matters 
at  the  Commission.  Another  factor  I  wanted  determined  was  why,  after  so  many 
years  of  litigation  in  the  industry,  "volume  rebates"  still  exist. 

Substantial  manpower  will  be  required  to  evaluate  these  investigations  in 
FY  1971.  Our  budget  request  covers  only  two  (2)  attorneys  for  FY  1971. 

DRUG   INDUSTRY 

Our  investigations  in  this  industry  involve  the  following  problems : 

1.  Institutional  and  Professional  purchase  and  resale  to  potential  derogation 
of  private  markets. 

2.  Diversion  by  exempt  or  non-competitive  sources  into  regular  commercial 
channels,  with  attendant  dislocation. 

3.  Arbitrary  offering  and  pricing  of  bulk  and  non-standard  package  sizes. 

4.  Straight  price  and  discriminatory  concessions. 

5.  Dual  distribution. 

We  have  six  (6)  investigations  in  the  field  involving  drug  problems.  The 
investigations  should  be  completed  and  evaluated  in  FY  1971.  The  investigations 
have  not  progressed  to  the  point  where  an  accurate  prognosis  can  be  made  as  to 
whether  complaints  will  issue.  It  is  hoped  that  the  problems  in  this  industry 
can  be  solved  without  costly  litigation.  Two  (2)  attorneys  requested  for  FY  1971. 

DEPARTMENT    STORE   INDUSTRY 

At  the  present  time  there  are  active  matters  involving  Montgomery  Ward  & 
Company,  Inc.,  File  No.  651  0096  and  R.  H.  Macy,  File  No.  681  0126. 

In  connection  with  the  former  the  charge  will  be  violation  of  Section  5  of  the 
Federnl  Trade  Comnussinn  Act  for  inducing  services  whicli  appear  to  be  in  viohi- 
tion  of  Section  2(e).  At  the  present  time  the  files  are  being  reviewed  for  prepara- 
tion of  formal  complaint. 

With  resi)ect  to  R.  H.  Macy,  the  matter  is  currently  being  investigated  by  the 
New  York  Office  for  possible  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act  for  inducing  violations  of  Sections  2(d)  and  (e)  on  the  part  of  its 
vendors. 

In  addition  to  the  foregoing,  the  Bureau  has  recommended  to  the  Commission 
by  memorandum  dated  May  29,  1969,  that  Federated  Department  Stores,  Allied 
Stores  Corporation,  May  Department  Stores,  Association  Dry  Goods  Corporation 
and  R.  H.  Macy  be  investigated  to  determine  whether  these  large  complexes 
are  receiving  special  prices  and/or  promotional  allowances  from  suppliers  which 
may  be  in  violation  of  Section  2(f)  of  the  Clayton  Act  and/or  Section  5  of  the 
Federal  Trade  Commission  Act.  The  Commission  directed  that  this  industry  be 
studied  by  the  Bureau  of  Economics. 

Since  the  Montgomery  Ward  and  Macy  investigations  do  not  include  pricing 
practices,  they  should  probably  be  also  forwarded  to  the  Bureau  of  Economics  to 
assure  uniform  industry-wide  treatment.  We  cannot  anticipate  whether  the  Bu- 
reau of  Economic's  recommendation  will  require  manpower  expenditure  in 
FY  1971. 

BAKING   INDUSTRY 

The  Commission  continues  to  receive  a  large  number  of  complaints  from  in- 
dependent bakers  because  of  discriminatory  and  below  cost  selling  of  bread  by 
large  national  and  regional  bakeries.  Private  label  is  the  most  serious  problem 
in  the  industry.  Vertical  integration  by  grocery  chains  has  cut  into  the  market 
share  of  the  independents.  The  five  (5)  investigations  in  progress  should  be  com- 
pleted and  evaluated  by  the  end  of  FY  1971.  Two  (2)  attorneys  requested  for 
FY  1971. 

DRAPERY    HARDWARE    INDT'STRY 

We  intend  to  recommend  thnt  the  five  cases  in  this  industry  be  closed.  If  this 
recommendation  is  accepted  the  Division  will  no  longer  be  involved  in  this 
industry.  If  rejected,  we  would  estimate  that  complaints  would  be  recommended 
in  at  least  three  of  the  cases.  Except  for  the  Kirsch  Co..  File  No.  671  02.3".  none 
of  the  investjgiitions  were  extended  to  cover  evidence  of  injury.  Consequentl.v. 
snppl^'inental  investigation  would  be  needed  in  the  other  files.  Hopefully  this 
and  the  recommendations  of  this  Division  would  be  completed  bv  the  end  of 
fiscal  1971.  If  this  scliedule  were  realized  we  could  anticipate  that  fiscal  1972 
would  be  spent  in  preparation  for  hearings,  jire-trinl,  and  perhaps  hearings  in 


779 

one  of  the  cases.  At  least  one  other  attorney  and  an  accountant  would  be  needed  to 
litigate  these  cases.  The  Grahcr  case  at  times  required  the  full  time  efforts  of 
three  attorneys  and  one  accountant. 

Miscellaneous 

BUYIXG    GROUPS     OF     IIn  STITUTIOXAL     DISTRIBUTORS 

These  cases  involve  purchases  of  dry  (canned  and/or  frozen)  grocery  products 
by  various  groups  of  institutional  food  distributors  who  resell  their  merchandise 
to  large  food  organizations  such  as  restaurants,  hospitals  and  schools.  Five 
investigational  files  have  been  opened  and  are  in  various  stages  of  progress 
toward  eventual  complaint  and  trial.  The  cases  involve  : 

Nugget  Distributors,  Inc..  File  No.  G71  0184 

Stewart  Tucker,  Inc.,  File  No.  681  0077 

Continental  Organization  of  Distributor  Enterprises,  File  No.  691  0001 

Frozen  Food  Forum,  Inc.,  File  No.  671  0102 

National  Institutional  Food  Distributor  Associates,  Inc.. -File  No.  671  0108 

United  Institutional  Distributor  Corp.,  File  No.  651  0168 

Each  of  these  cases  resulted  from  comi'laints  by  food  brokers  either  as 
individuals  or  through  the  National  Food  Brokers  Association.  It  is  charged 
that  these  proposed  respondents  are  enterprises  formed  by  institutional  food 
distributors  to  purchase  grocery  products  on  their  behalf  at  reduced  prices  made 
possible  by  elimination  of  brokerage  fees  which  would  normally  have  been  paid 
to  "independent"  brokers  by  suppliers  of  these  distributors.  Two  of  these  cases 
will  be  shortly  forwarded  to  the  Commission  with  recommendations  that 
complaints  issue. 

SNACK   FOODS   INDUSTRY 

An  investigation  of  Frito-Lay  in  the  Chicago  market  area  has  been  recently 
completed.  (File  661  0036)  Frito-Lay  is  the  snack  foods  industry's  largest  pro- 
ducer. The  Field  Office  has  recommended  complaint  on  the  basis  of  violation 
of  Sections  2(a)  and  2(d)  of  the  Clayton  Act.  We  feel  that  the  Section  2(d) 
charge  against  Frito-Lay  in  this  matter  may  not  have  much  merit,  but  a  Section 
2(a)  complaint  may  possibly  issue  on  the  basis  of  discriminatory  discount 
allowances.  It  is  anticipated  that  Frito-Lay  would  not  accept  a  consent  order 
and  litigation  would  probably  last  until  at  least  1970. 

Frito-Lay  in  the  meantime  has  petitioned  us  to  take  action  on  an  industry- 
wide basis  in  the  snack  foods  industry  with  regard  to  alleged  industry-wide 
discriminatory  practices.  We  are  presentl.v  considering  the  feasibility  of  such 
an  industry-wide  approach  but,  at  this  time,  we  are  not  sufficiently  far  along  in 
our  study  of  this  matter  to  state  that  this  would  be  our  recommendation. 
Industry-wide  action  would  take  considerable  time  and  probably  would  extend 
into  FY  1971. 

E.  I.  (Tu  Pont  de  Nemours,  et  al.  File  No.  621  0266 

Industry — Cellophane  sheets  used  in  wrapping  meat. 

Violation — Section  2(a)  price  discrimination;  Section  5. 

Status:  Field  investigation  completed;  Pending  determination  as  to  dis- 
position. 

This  investigation  centers  around  the  pricing  practices  of  the  three  domestic 
producers  of  cellophane  used  in  wrapping  fresh  meat.  In  addition  to  price  dis- 
crimination, the  investigation  has  borne  out  incidents  of  vertical  as  well  as 
horizontal  price  conspiracies,  resulting  in  injury  to  secondary  as  well  as 
tertiary  line  competition. 

The  case  involves  novel  questions  of  law  involving  particularly  the  meeting 
competition  defense  and  the  indirect  purchaser  doctrine.  The  short  range  goal 
since  it  is  apparent  that  the  product  itself,  cellophane,  has  been  largely  sup- 
planted by  another  product,  is  not  directly  related  to  the  cellophane  industry 
but  rather  to  the  systematic  pricing  plan  of  E.  I.  du  Pont  Co.  Inc.,  in  its  practice 
of  assisting  its  customers  to  meet  a  lower  price  extended  by  its  customers 
competitors.  A  determination  of  the  illegality  of  such  practice  and  a  recognition 
of  its  inherent  anticompetitive  effects  should  deter  similar  violations  by  other 
producers  in  other  industries. 

In  the  event  that  the  Division  should  recommend  complaint  and  that  the 
Commission  issue  same,  it  is  estimated  that  litigation  may  ensue  which  could 
conceivably  extend  to  1971  and  possibility  1972. 
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Cocii-CoJa,  Inc.  File  No.  681  0015 

Industry — Coffee 

Violation — Section  2(a)  price  discrimination;  Section  3,  Clayton  Act 

Status :  In  field 

The  substance  of  this  investigation  revolves  around  the  activities  of  two 
coffee  divisions  of  the  Coca-Cola  Company :  Tenco,  Inc.  and  Duncan  Foods,  both 
of  which  were  recently  acquired  by  Coca-Cola.  The  investigation  is  directed  to 
the  anticompetitive  eft'ects  of  allegedly  below  cost  prices  on  sales  by  Coca-Cola. 
The  market  is  apparently  characterized  by  a  growing  concentration  as  allegedly 
seven  coffee  companies  in  the  relevant  market  have  either  gone  out  of  business 
or  trying  to  liquidate  their  ventures  in  order  to  do  so. 

The  short  range  goal  is  to  determine  if  there  is  a  causal  link  between  the 
primary  line  injury  and  growing  concentration  and  the  below  cost  sales. 

Another  aspect  of  the  case  may  also  have  played  a  significant  part  in  the 
apparent  reduction  of  competitors.  It  was  alleged  that  Duncan  Foods,  through 
its  division  Huggins-Young,  is  involved,  in  its  institutional  sales  of  roasted 
coffee,  in  a  tying  arrangement  with  Coca-Cola  in  the  sales  of  its  syrup. 

The  long  range  goal  in  this  investigation  is  to  protet-t  tlie  viability  of  the 
efiicient  competitor  and  halt  the  trend  toward  increasing  competition,  resulting 
from  anticompetitive  pricing  practices.  However  as  a  budgetary  consideration, 
it  is  ditficult  to  forecast  any  specific  estimates  as  such  must  necessarily  depend 
upon  the  results  of  the  field  investigation. 

Ai-fiHS.  Inc.  File  No.  681  0042 

Industry — Photographic  Equipment  and  Supplies 

Violation — Section  2(a)  price  discrimination;  secondary  line 

Status :  In  field 

This  investigation  centers  around  those  engaged  in  the  niail  order  resale  of 
photographic  equipment  and  supplies  purchased  from  Argus.  In  addition  to  the 
complainant  there  are  six  to  twelve  other  such  mail  order  wholesalers.  It  was 
alleged  that  Argus  was  favoring  another  category  of  customer  (wholesaler) 
who  are  in  direct  competition  with  the  mail  order  firms,  in  that  they  ser\e  the 
same  customer  accounts. 

The  investigation  was  initiated  to  determine  if  the  pricing  practices  as  alleged 
(pric-e  dise-riminations)  had  an  anticompetitive  effect  on  the  mail  order  whole- 
salers and  to  determine  if  the  ability  of  this  class  of  customer  to  compete  was 
impaired. 

I'reliminary  reports  from  the  field  indicate  that  there  may  be  a  violation  of 
Section  2(d)    and   (e)    regarding  promotional  allowances  and/or  services. 

It  is  impossible  at  this  time  to  estimate  any  long  range  goals  with  relation 
to  this  investigation,  however.  This  necessarily  is  dependent  upon  the  outcome 
of  the  field  investigation. 

OUTDOOR    METAL    SHEDS 

Arrow  Metal  Products,  File  No.  671  0258  is  presently  being  forwarded  from 
the  "Washington  Field  Office  to  the  Bureau  with  a  recommendation  for  com- 
plaint. 

The  charges  will  be  violation  of  Sections  2(a)  and  2(d)  of  the  amended  Clay- 
ton Act  in  the  sales  of  outdoor  metal  sheds. 

The  proposed  respondent  has  been  in  business  for  about  5  years,  during  which 
time  it  has  captured  40%  of  this  particular  market. 

Indications  are  that  this  has  been  accomplished  through  enticing  price  ad- 
vantages being  ott'ered  to  large  volume  buyers  such  as  Penney's,  Giants,  AMC 
and  others. 

This  complaint  will  also  be  forwarded  to  the  Commission  with  recommenda- 
tio  1  in  early  FY  1970  and  is  expected  to  carry  into  FY  1971. 
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memorandum 

June  6,  1969. 

Subject:    Budget — Major  Project — Marketers  of  Fresh  Fruits  and  Vegetables 

"Uuuamed,  File  No.  G81  0040. 
To  :  Francis  C.  Mayer,  Chief,  Division  of  Discriminary  Practices. 
From :  Basil  J.  Meziues,  Lewis  F.  Parker,  Alan  M.  Frey,  Trial  Attorneys,  Divi- 
sion of  Discriminatory  Practices. 
Notice  of  intention  to  issue  complaints  have  been  served  on  the  following 
proposed  respondents  and  tJie  matter  is  now  involved  in  consent  negotiations : 

FOOD    CHAINS 

Jewel  Companies,  Inc.,  135  S.  LaSalle  Street,  Chicago,  Illinois. 
Borman  Food  Stores,  Inc.,  12300  Mark  Twain,  Detroit,  Michigan. 
First  National  Stores,  Inc.,  .')  Middlesex  Avenue,  Somerville,  iNIassachusetts. 
H.  C.  Bohack  Co.,  4825  Metropolitan  Avenue,  Brooklyn,  New  York. 
Food  Fair  Stores,  Inc.,  3175  John  F.  Kennedy  Blvd.,  Philadelphia,  Pennsyl- 
vania. 

"field"  or  "geound  brokers"   for  the  respective  chains 

Jack  Stires,  Inc.,  795  Desert  Gardens  Drive,  El  Centro,  California. 
P.  &  R.  Brokerage  Co.,  12  E.  Gabilan  Street,  Salinas,  California. 
Ruby  Produce  Co.,  Inc.,  Cherry  Street,  Pedrickton,  New  Jersey. 
Henderson  Distributing  Co.,  Inc.,  State  Farmers  IMarket,  Pahokee,  Florida. 
Hallee-Boy  Sales,  P.O.  Box  7741,  Orlando.  Florida  :  John  P.  Storm,  a  corpora- 
tion. 

OTHERS      (AS     identified) 

J.  E.  Perishables,  a  division  of  Jewel,  1955  West  North  Avenue,  Melrose  Park, 
Illinois  ;  John  C.  Stires  II,  president  of  Jack  Stires,  Inc. 

Frank  V.  Condello,  a  partner  in  P  &  R  Brokerage. 

Samuel  Harry  Rubenstein,  Ruby's  president. 

Vinson  Henderson,  president  of  Henderson  Distributing. 

World-Wide  Produce  Co.,  Inc.,  10  Oregon  Avenue,  Philadelphia,  Pennsylvania, 
a  wholly-owned  subsidiary  of  Food  Fair;  Ivin  and  Harold  Arost,  partners  in 
Hallee-Boy  Sales ;  John  P.  Storm,  and  officer  of  John  P.  Storm. 

SALES     OF     PROPOSED     RESPONDENTS 

Food  Fair,  1.3  billion  dollars. 
Jewel  Tea,  1.2  billion  dollars. 
First  National,  640  million  dollars. 
Borman,  314  million  dollars. 
H.  C.  Bohack,  207  million  dollars. 

Since  the  complaints  charge  that  the  brokers  are  agents  of  the  chains,  separate 
figures  concerning  the  brokers'  operations  are  not  necessary. 

OTHEE   RELEVANT   INFOBMATION 

Investigation  to  date  has  consumed  2i/^  man  years  for  the  entire  project. 

It  is  estimated  that  in  order  to  conduct  complete  trial  of  all  these  matters,  it 
will  require  6  man  years. 

Alternative  possibilities,  since  respondent.'-  will  not  settle  this  matter,  are 
unlikely.  However,  if  Commission  feels  there  is  no  public  interest  in  pursuing 
this  matter  (in  fact,  a  request  is  now  pending  before  the  Commission  demanding 
dismissal  of  complaints  on  essentially  this  basis)  complaints  could  be  withdrawn. 
At  the  same  time,  however,  the  Trade  Practice  Conference  Rules  For  The  Fresh 
Fruit  and  Vegetable  Industry  would  have  to  be  annulled  since  the  Commission 
announced  in  these  Rules  that  the  practices  involved  in  these  complaints  violated 
Section  2(c). 

An  evaluation  of  these  matters  indicates  that  if  the  Commission  brings  these 
matters  to  a  successful  conclusion,  it  will  inhibit  and  discourage  large  grocery 
chains  from  shifting  their  procurement  cost  to  their  suppliers  to  the  detJriment 
of  their  competitor.s. 

This  pi-actice  is  industry-wide.  Therefore,  the  approach  taken  in  issuing  com- 
plaints against  the  large  chains  and  their  brokers  was  done  at  the  direction  of 
the  Commission  in  hopes  that  those  primarily  responsible  for  this  practice  would 
be  restrained  from  continuation  thereof. 
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MEMORANDUM 

Jtjne  18,  1969. 
Subject :  Apparel  Industry. 

To :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 
From :  Lawrence  E.  Gray,  Attorney,  Division  of  Discriminatory  Practices. 

Herewitli,  as  you  requested,  is  a  resume  and  appraisal  of  our  present  and 
planned  work  in  the  apparel  industry. 

Work  in  this  $7,600,000,000  industry  divides  into  three  general  categories  :  new 
investigations,  compliance  matters  which  have  not  been  presented  to  the  Com- 
mission, and  compliance  matters  where  the  Commission  has  rejected  reports  of 
compliance  and  directed  investigation  or  submission  of  new  reports. 

Assigned  to  me  are  three  cases  in  the  initial  investigation  stage :  Reliance 
Manufacturing  Co.,  641  0236 ;  McGregor-Doniger  Co.,  671  0137 ;  and  Mann  Manu- 
facturing, Inc.,  681  0132. 

Reliance  is  tied  up  in  the  courts  on  the  basis  of  a  challenge  to  the  Com- 
mission's issuance  of  an  Order  to  File  Special  Report  in  the  particular 
matter.  Sales  figures  are  not  available,  nor  is  a  prediction  on  ultimate  dis- 
position. 7  hours  have  been  charged  to  the  case. 

McGregor-Doniger :  123  hours  to  date ;  sales  over  $50,000,000 ;  if  field  in- 
vestigation produces  evidence  leading  to  a  consent,  settlement,  another  500- 
600  hours  may  be  needed.  If  case  goes  to  trial,  probably  1000-1200  hours  will 
be  required.  File  was  opened  on  application  for  complaint  by  allegedly  dis- 
favored customer.  In  view  of  widespread  Orders  in  the  industry,  plus  im- 
portance of  McGregor-Doniger,  the  matter  is  of  particular  significance. 

Mann  Manufacturing,  Inc. ;  1051  hours  to  date,  500-600  more  anticipated 

for  completion  ;  sales  not  available.  Mann  is  an  important  producer  of  slacks, 

blue  jeans,  etc.,  and  competes  with  Hortex  Mfg.  Co.  and  H.  D.  Lee,  both 

of  which  are  under  Order.  Allegations  here  were  2(a)  and  (e)  violations, 

however,  as  well  as  of  violations  of  2(d).  Hours  estimated  as  necessary  for 

completion  assume  a  consent  order. 

Some  65  apparel  industry  reports  of  compliance  are  not  yet  in  proper  shape 

for  forwarding  to  the  Commission.  It  is  anticipated  that  all  will  be  forwarded  to 

the  Commission  with  recommendations  for  acceptance  and  filing  in  FY  1970. 

Assuming  an  average  of  four  hours  on  each  case,  a  total  of  260  hours  will  be 

required.  Some  few  may  require  field  investigation  if  seemingly-acceptable  reports 

cannot  be  developed. 

Seven  compliance  reports  have  been  rejected  by  the  Commission,  with  direc- 
tions in  some  cases  to  investigate  and  in  others  to  allow  the  filing  of  new  reports. 
All  seven  respondents  have  been  notified  by  letter  of  the  rejection  of  their  reports 
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and  whether  the  Commission  has  directed  an  investigation  or  the  filing  of  a  new 
report. 

William  B.  Kessler,  Inc.,  C^08,  37  hours  in ;  sales  $15,000,000.  Directions 
here  are  for  submission  of  a  new  report :  10-15  hours  more  work  is  all  that 
should  be  required. 

Levin  &  Co.,  C-il4 ;  46  hours  in ;  sales  $1,300,000.  Directions  here  are  for 
investigation ;  however,  counsel  for  Levin  &  Co.  has  called  and  is  coming  in 
on  June  20  to  submit  additional  material  and  discuss  matter.  If  acceptable 
compliance  report  can  be  developed  without  investigation  by  field,  20-30 
hours  may  be  all  that  is  needed.  If  field  investigation  must  go  forward, 
1200-1800  hours  may  be  necessary. 

Morrison  Knitwear  Co.,  Inc.,  C^2G ;  45  hours  in :  sales  over  $2,500,000. 
Field  investigation  is  directed,  and  respondent  has  been  so  notified.  There 
has  been  no  contact  by  respondent,  so  full  investigation  is  anticipated,  with 
possibly  1200-1800  hours  needed. 

Norman  Wiatt  Company,  C-489 ;  30  hours  in ;  sales  over  $4,500,000.  Direc- 
tions are  for  submission  of  nev.-  report :  no  more  than  10-15  additional  hours 
required. 

"Westbury  Fashions,  Inc..  C-970 ;  65  hours  in ;  sales  not  available.  Direc- 
tions are  for  investigation,  but  attorney  for  Westbury  advises  that  new 
material  indicating  compliance  is  forthcoming.  If  acceptable  report  can  be 
developed,  only  20-30  hours  may  be  needed.  If  matter  must  go  to  field, 
1200-1800  hours  may  be  required. 

Rhoda  Lee,  Inc.,  C-412 ;  1788  hours  in ;  sales  $5,000,000.  400  hours  neces- 
sary to  prepare  for  certification  to  Department  of  Justice. 

Campus  Casuals  of  California.  C-935 ;  424  hours  in;  sales  over  $9,000,000. 
No  more  than  8-10  hours  necessary  to  prepare  recommendation  in  this  mat- 
ter. Field  investigation  discloses  no  substantial  violation  of  order  and  rec- 
ommends closing. 
In  sum,   the  submission  of  initial  compliance  reports  will  be  completed  by 
the  end  of  FY  1970.  Open  into  FY  1971,  however,  will  be  investigatory  files  now 
in  the  field  and  those  compliance  files  on  which  field  work  must  be  done,  either 
for  minimal  checking  or  preparation   of  civil  penalty  cases.  In  addition,   FY 
1971  will  mark  five  years  since  the  Commission  made  final  its  Orders  to  Cease 
and  Desist  in  the  industry.  It  would  be  advisable,  I  believe,  to  spot  check  com- 
pliance at  that  time  by  means  of  Section  6(b)   Orders  issued  to  fifty  or  sixty 
respondents  whose  reports  have  been  accepted  and  filed.  Assuming  an  average 
of  twenty  hours  per  case  to  be  checked,  the  entire  project  would  take  no  more 
than  1200  hours. 
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June  18,  1969. 
memorandum 

Siibject :  Special  Report  Re  FY  1971  Budget  Justification  General  Food  In- 
dustry and  Tri-Partite  Promotion  Plans. 

To :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 

From :  Ivan  W.  Smith  and  Robert  E.  Freer,  Jr.,  Attorneys,  Division  of  Dis- 
criminatory Practices. 

The  staff  members  assigned  to  the  general  food  industry  have  responsibility 
for  all  products  normally  sold  in  retail  grocery  stores  except  for  bread,  dairy 
products,  snack  foods,  and  fresh  fruits  and  vegetables,  which  are  covered  by 
specialists  on  other  teams.  There  is  also  special  handling  of  food  distribution 
brokerage  problems. 

In  a  typical  modern  supermarket  there  are  7,000  to  10,000  inventory  items 
including  products  which  are  also  distributed  in  other  channels.  The  team's  re- 
sponsibility includes  all  levels  of  distribution.  Annual  sales  of  products  in  retail 
grocery  stores  is  about  $75  billion.  The  food  industry  team  is  also  responsible 
for  distribution  in  outlets,  such  as  hotels,  restaurants  and  institutions  which 
adds  about  $10  billion  to  the  industry.  About  18%  of  all  personal  income  in  the 
United  States  is  spent  on  food  products.  There  are  about  230,000  grocery  stores 
in  the  United  States,  35,000  of  which  are  supermarkets. 

The  retailer  is  the  keystone  of  the  food  distribution  industry.  Although  na- 
tionwide concentration  figures  do  not  seem  to  be  high,  the  industry  has  high  re- 
gional concentration.  Therefore,  although  there  are  81  retail  chains  sharing 
about  half  the  national  market,  this  figure  does  not  accurately  reflect  regional 
concentration.  In  any  event,  because  of  the  importance  of  grocery  store  products 
to  the  public,  event  a  little  monopoly  concentration  is  bad. 

The  anti-discrimination  laws  are  essential  to  the  continued  competitive  health 
of  the  food  industry,  particularly  at  the  retail  level.  Retail  chain  net  profits  on 
sales  have  rnu  about  1.2%  for  the  past  several  years.  It  is  a  very  efficient  indus- 
try with  inventory  turnover  running  about  14  times  or  more  annually.  Market 
share  can  be  gained  or  lost  by  the  use  or  failure  to  use  out-of -store  advertising 
(typically  about  1%  of  sales)  games  (about  1%  of  sales)  and  trading  stamps 
(about  1%).  Retail  pricing  is  very  critical:  the  difference  between  a  discount 
type  operation  and  a  regular  supermarket  may  be  no  more  than  1%  of  sales ; 
2%  being  more  t.vpical.  A  price  discrimination  of  1%,  or  less,  can  seriously  and 
quickly  afCect  the  ability  of  the  disfavored  to  compete.  In  this  price  sensitive  in- 
dustry the  merchant  who  pays  more  but  cannot  sell  for  more  is  necessarily  hurt. 

In  some  industries,  there  tends  to  be  a  countervailing  public  weal  in  concentra- 
tion, although  temporary.  If  concentration  provides  economies  of  scale,  then  for 
so  long  as  competitive  vigor  is  undiminished,  there  is  some  public  benefit  to  be 
found  in  lower  prices  or  improved  quality  and  service.  Food  retailing,  however, 
is  not  an  example  of  this.  The  opportunity  for  real  economies  of  scale  are  limited. 

The  National  Commission  on  Food  Marketing  relying,  in  part,  upon  data 
supplied  by  our  Bureau  of  Economics  reported  in  1966  that  the  smaller  regional 
chains  operating  10  to  100  supermarkets  are  growing  at  a  faster  rate  and  are 
increasing  their  market  shares  significantly  faster  than  the  chains  operating 
more  than  100  stores.  The  Food  Commission  regarded  the  10  unit  operation  as 
the  differentiation  point  between  "chain"  and  "independent,"  suggesting,  per- 
haps, that  the  breaking  point  of  efficiency  is  at  the  10  unit  mark. 

We  believe  that  the  efficiency  point  is  actually  somewhat  lower.  A  direct 
buying  retail  chain  with  5  stores  and  a  warehouse  can  purchase,  warehouse, 
disseminate  to  retail  stores  and  sell  to  the  public  with  almost  as  much  efficiency 
as  the  500  unit  chain.  Even  smaller  operations,  members  of  retailer  owned 
cooperatives  or  wholesaler  sjionsored  voluntary  groups,  can  compete  with  the 
giants  if  they  are  well  run.  All  of  this  assumes  that  the  smaller  operator  and 
the  giant  begin  at  a  comparable  inventory  cost  base,  which,  in  turn,  assumes 
enforcement  of  the  Robinson-Patman  Amendment. 

Our  point  is  this :  Even  if  there  were  no  sociological  mandates  from  Congress 
for  maintaining  small  retail  businesses,  and  even  if  there  was  no  value  in  pre- 
serving the  small  merchants  as  a  seed  bed  for  future  competition  at  some 
expense  of  present  efficiency,  even  then,  in  terms  of  present  competition,  there 
is  no  excuse  for  allowing  monopoly  concentration  under  the  mistaken  idea  that 
it  is  a  price  to  pay  for  efficiency.  We  can  have  both  efficiency  and  atomistic  com- 
petition with  the  former  assured  by  the  latter.  The  current  trend  which  sees 
the  smaller  chains  gaining  on  the  giants  attests  to  the  natural  economic  health 
and  rationale  of  small  units.  With  a  continued  favorable  climate,  including  a 
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fairly  equal  starting  point,  the  small  merchant  can  compete  and,  perhaps,  even 
prevail  over  the  large  chains  until  he,  too,  is  faced  with  diseconomies  of  scale  in 
his  own  top  heavy  and  unresponsive  organization. 

It  has  been  suggested  by  critics  of  the  Discriminatory  Practices  staff  that  v>-e 
have  luireasoningly  and  futilely  wasted  our  resources  in  the  defense  of  an- 
tiquated luom  and  pop  stores  to  the  prejudice  of  the  entire  food  distribution 
industry.  This  idea  that  the  staff  is  dedicated  to  the  protection  of  dirty  old  men 
and  women  swatting  dirty  old  flies  in  dirty  old  stores  is  as  old  and  full  of  cob- 
webs as  the  stores  envisioned.  Our  goal  is  not  to  protect  the  inefficient  outmoded 
retailer.  We  couldn't.  Our  goal  is  the  oppo.site.  The  giant  customer  favored  with 
a  price  discrimination  has  lost  its  major  motive  to  remain  etficient.  It  can  .show 
a  profit,  drive  out  competition  and  maintain  a  lazy  operation  all  at  the  same 
time  if  it  is  armed  with  sufiicient  quantities  of  its  supplier's  funds,  or.  more 
realistically,  its  competitor.s'  money. 

SELECTION   CEITEEIA 

In  the  di.scussion  of  the  matters  being  pursued  by  the  food  industry  team,  it 
can  be  noted  that  there  are  only  a  few  investigations  against  sellers.  Most  are 
against  buyers  or,  in  the  case  of  tripartite  promotional  plans,  they  are  buyer  di- 
rected. One  reason  for  this  is  for  efficiency.  Literally  dozens,  possibl.v  hundreds 
of  discriminatory  pricing  violations  can  be  halted  with  an  action  against  one 
inducing  customer.  Similarly,  we  have  been  able  to  block  a  potential  for  hundreds 
of  2  ( d )  violations  in  one  action  against  an  inducing  buyer. 

Another  reason  for  proceeding  against  buyers  instead  of  sellers  is  because 
power  is  centered  in  buyers.  A&P  has  annual  sales  of  over  $5.5  billion,  followed 
by  Safeway  and  Kroger  with  about  $3.5  billion  and  $3  billion  respectively.  In  all, 
nine  retail  chains  have  sales  of  $1  billion  or  more,  19  exceed  $500  million  and 
about  50  have  annual  sales  of  $100  million  or  more. 

A  comparison  of  the  above  with  the  annual  sales  of  some  well  known  food 
manufacturers,  relatively  large  at  their  level  of  distribution,  illustrates  the  un- 
balanced nature  of  the  seller-customer  relationship.  For  example,  Campbell  Soup 
had  sales  of  $800  million  in  19G7.  H.  J.  Heinz  $740  million,  Del  Monte  $533  mil- 
lion and  General  Mills  had  only  $590  million.  General  Foods,  the  largest  of  the 
firms  manufacturing  grocery  store  products  exclusively  had  1967  sales  of  about 
$1.7  billion,  fully  1  billion  less  than  the  number  three  retail  food  chain,  Kroger. 
Hundreds  of  small  .suppliers  have  annual  sales  of  only  1  or  2  million  dollars, 
about  equal  to  that  of  a  single  supermarket.  This  illustrates  the  often  heard 
complaint  of  food  manufacturers ;  that  to  refuse  the  favoritism  demands  of  a 
large  chain  customer  is  to  invite  disaster.  The  seller  needs  the  customer  more 
than  the  customer  needs  the  seller.  Therefore,  as  a  practical  matter  enforcement 
action  against  the  buyer  is  more  realistic  in  terms  of  efi'ectiveness  of  relief,  and 
simple  fairness. 

Also  it  may  be  noted  that  most  of  the  cases  in  the  industry  are  concerned  with 
promotional  allowance  discriminations  and  not  price.  We  can  only  suggest  the 
reason  or  reasons  for  this.  The  most  likely  is  the  probability  that  simple  price 
discriminations  are  relatively  rare.  There  is  little  that  can  be  done  to  hide  or 
explain  a  price  discrimination ;  it  .shows  by  simple  invoice  comparison,  and  cost 
justification  is  quite  difficult  in  sales  to  retailers.  This  effect  was  anticipated  by 
the  congressional  sponsors  of  the  Robinson-Patman  Amendment  and  was  the 
underlying  purpose  of  Sections  2(d)  and  2(e).  This  is  the  reason  for  the  per  se 
natui'e  of  those  sections. 

In  the  course  of  investigating  collateral  matters,  we  have  examined  stacks  of 
Invoices,  and  we  feel  that  price  discriminations  are  not,  in  fact,  the  favored 
methods  of  granting  discrimination.  It  has  also  occurred  to  us  that  the  applicants 
for  complaints  may  not  be  aware  of  price  discriminations,  but  learn  of  promo- 
tional allowance  violations  when  the  recipient  uses  the  discriminatory  payments 
in  advertising. 

Most  of  our  matters  have  been  initiated  after  the  application  of  competitors. 
Others,  however,  we  have  learned  of  from  trade  journals  or  in  collateral  in- 
vestigations. Although  we  would  not  wish  to  have  our  projects  directed  by  the 
random  receipt  of  applications  for  complaint,  and  we  guard  against  this,  we 
believe  that  competitors'  complaints  are  sound  sources  of  information.  The  reli- 
ability of  this  information  is  sometimes  indicated  when  a  certain  practice  is 
brought  to  our  attention  by  more  than  one  competitor  and  from  other  sources. 
Members  of  this  industry,  laymen,  and  small  merchants,  have  a  .surprising  .sophis- 
tication in  their  knowledge  of  the  anti-discrimination  laws.  They  speak  with  easy 
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familiarity  about  the  good  faith  required  in  meeting  competition  and  tlie  cost 
justficatiou  proviso,  for  example.  Most  industry  members,  well  aware  of  the  value 
of  a  competitive  advantage,  are  supporters  of  solid  Robinson-Patman  enforce- 
ment. 

Our  standards  in  case  selection  are  simple.  The  primedeterminer,  is  the  test: 
Who  is  hurt?  How  much?  Can  we  help?  Should  we? 

Most  of  the  following  listed  cases,  as  specifically  noted,  are  sound  and  are  the 
hard  residue  of  many  situations  we  have  examined.  Most  are  matters  which  will 
probably  require  litigation,  a  task  that  will  call  for  total  commitment  of  our 
energies. 

Anticipating  this,  we  have  tried  to  handle  the  matters  coming  before  us  in  the 
most  efficient  way  possible,  consistent  with  a  just  result  and  the  public  in- 
terest. In  the  past  few  years  we  have  negotiated  satisfactory  voluntary  com- 
pliance settlements  with  3  of  the  top  twenty  chains,  driven  a  4th  into  com- 
pliance during  investigation.  Also,  we  have  had  voluntary  compliance  settle- 
ments from  several  others  of  the  top  80  firms.  Had  these  matters  been  litigated, 
the  staff  members  assigned  to  this  industry  would  have  been  able  to  accomplish 
nothing  else. 

Our  case  assignments  fall  within  three  basic  theories  of  approaches,  (1)  2(f) 
amended  Clayton  Act  and  Section  5  Federal  Trade  Commission  Act  proceeding 
against  inducing  by  power  buyers,  (2)  tripartite  promotional  plans  which  are 
really  a  sub  part  of  the  inducing  by  buyer  cases  because  they  involve  several 
buyers  joined  by  a  promoter  inducing  promotional  benefits,  and  (3)  general 
cases,  initiated  not  as  a  part  of  a  standing  project,  but  for  reasons  peculiar 
to  each. 

Inducing  Buyer  Cases 

unidentified  present  litigation 

We  are  within  a  few  days  of  closing  the  record  in  a  litigation  involving  a 
large  retail  grocery  chain  charged  with  inducing  discriminatory  promotional  al- 
lowances. Providing  the  requested  information  on  this  matter,  even  without 
naming  the  respondent,  could  be  regarded  as  an  improper  ex  parte  communica- 
tion because  it  is  the  only  such  matter  now  pending,  and  it  may  soon  be  before 
the  Commission  on  appeal.  The  respondent  would  be  identified  and  the  merits 
discussed  ex  parte  by  including  this  matter  in  this  report. 

THE   KROGER   COMPANY 

The  Kroger  Company  (691  0014)  is  under  investigation  for  Inducing  viola- 
tions of  Section  2(d)  of  the  Clayton  Act.  This  is  the  third  investigation  number 
assigned  concerning  the  same  basic  practice  and  is  in  the  field  with  express 
authority  from  the  Commission  for  expedite  handling. 

Kroger,  third  among  supermarket  chains,  has  annual  sales  approximating  $3 
billion.  For  many  years  the  staff  has  been  concerned  with  Kroger's  practice  of  in- 
ducing discriminatory  prices,  allowances  and  services  from  suppliers  but  the 
listed  man  hour  investment  to  date  on  this  case  is  only  83  hours  because  it 
does  not  reflect  the  earlier  investigations.  It  is  estimated  that  the  chances  of 
litigation  in  this  matter  are  about  even,  and  thus  the  man  hour  commitment  for 
the  future  is  difficult  to  estimate.  Because  of  the  seriousness  of  Kroger's  various 
practices  and  the  prolonged  period  of  their  use,  the  Bureau  of  Field  Operations 
has  declined  to  stop  the  current  investigation  to  explore  the  suggestion  of 
Kroger  that  voluntary  compliance  may  be  dispositive. 

For  the  same  reasons,  the  staff  believes  that  an  order  will  be  necessary  to  ade- 
quately protect  the  public  interest  but  will,  of  course,  forward  to  the  Commission 
any  actual  offer  of  voluntary  compliance  by  Kroger. 

ALTERMAN   FOODS,   INC. 

Currently  pending  in  our  Atlanta  Field  Office  is  an  investigation  involving 
Alterman  Foods  Inc.  (671  0222)  operators  of  the  Big  Apple  grocery  stores.  Cur- 
rent annual  sales  are  approximately  $150,000,000. 

With  73.5  man  hours  invested,  the  investigation  in  this  case  is  substantially 
completed,  and  it  appears  that  it  will  be  submitted  with  a  recommendation  for 
complaint  in  the  near  future. 
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The  charge  will  be  a  violation  of  Section  5,  FTC  Act  iu  connection  with  the 
inducement  of  discriminatory  promotional  allowances  for  participation  by  sup- 
pliers in  an  annual  food  show  put  on  by  Alterman.  Litigation  is  almost  certain  in 
this  matter.  Although  the  substantive  legal  and  factual  aspects  of  this  case  are 
relatively  simple,  we  can  expect  procedural  delaying  tactics  from  respondent's 
counsel  and  this  will  occupy  much  of  our  time.  This  case  is  important  because 
although  the  respondent  is  relatively  small  (43rd  nationally,  2nd  or  3rd  region- 
ally) its  conduct  is  notorious  and  they  will  not  agree  to  the  slightest  modifica- 
tion of  their  activities  to  satisfy  the  law.  This  ca.se  must  be  carried  as  a  "continu- 
ing responsibility"  and  will  take  several  man  years  to  see  through  to  a  final 
order. 

SUPER    VALU    STORES,     INC. 

There  is  pending  with  the  staff  an  investigation  into  the  practice  by  Super 
}'(th(  Stores  Inc.  (j!Jl  0026  of  requesting  payment  by  suppliers  of  the  2%  prompt 
payment  discount  on  free  goods.  Super  Valu  is  a  major  factor  in  both  the  retail 
sale  and  wholesale  of  grocery  products  with  sales  in  excess  of  $1  billion  annually. 
The  man  hour  investment  in  the  case  is  currently  130,  and  it  is  anticipated  that 
approximately  one  man  year  will  be  necessary  to  complete  this  matter  if  trial 
is  not  necessary. 

The  amount  of  discrimination  in  an  individual  ease  induced  by  Super  A'alu, 
although  not  large,  becomes  significant  when  applied  across  the  board  on  a 
vast  array  of  products  by  a  company  of  Super  Yalu's  immense  power. 

PARK    N    SHOP    CENTERS,    ALLIED    SUPERMARKETS 

Pending  in  the  Atlanta  Field  Office  is  an  investigation  involving  Allied  Super- 
markets K  Mart  Division  and  the  Park  N  Shop  Food  Centers  in  the  Charlotte, 
X.C.  market  area.  Allied  Supermarkets  has  annual  sales  in  excess  of  $800 
million. 

The  complaining  parties  are  a  number  of  small  independent  grocers  who  allege 
that  the  proposed  respondents  are  inducing  suppliers  to  supply  personnel  to 
stock  shelves  and  to  perform  other  services  which  are  not  available  to  them. 
The  failure  to  accord  this  service  to  the  .smaller  independents  forces  their  unit 
costs  to  be  much  higher  than  that  of  the  propcsed  re.spondents  and  is  hurting 
their  ability  to  compete. 

Currently  56  hours  have  been  devoted  to  these  cases  and  the  staff  will  explore 
the  possibility  of  voluntary  compliance  in  this  matter  as  well  as  be  alert  to  the 
possibility  of  industry-wide  solutions.  It  is  expected  that  it  will  take  less  than 
one-fourth  man  year  to  handle  both  these  cases. 

As  time  and  resources  permit,  we  anticipate  the  need  to  initiate  at  least  one 
more  such  investigation  (against  Winn-Dixie)  based  upon  present  information. 
In  the  normal  course  of  events,  we  should  be  learning  of  additional  matters  to 
handle  in  this  category,  possibly  at  the  rate  of  one  or  two  each  year. 

Tri-Partite    Promotional    Plans 

supermarket  broadcast  network,  storecast  corp  of  america  and 

beam-cast,  inc. 

We  currently  have  under  investigation  in  files  071  0060,  671  0067  and  6S1  0021 
three  cases  involving  Beam  Cast  Inc.,  Storecast  Corporation  of  America  and 
Supermarket  Broadcasting  Network  which  have  a  total  of  3600  man  hours  in- 
vested in  them.  These  matters  involve  tripartite  promotions  in  the  retail  grocery 
industry  and  681  0021,  Supermarket  Broadcasting  Network,  (SBN)  is  a  "pend- 
ing complaint."  The  proposed  respondent  in  that  matter  as  in  the  others  is  the 
prime  movant  in  its  promotional  plan. 

The  SBN  case  has  incurred  an  investment  of  1600  hours  to  date  and  it  is 
projected  that  it  will  be  completed  within  somewhat  less  than  Yio  man  years  in 
that  it  is  presently  in  Consent  Order  proceedings.  The  other  cases,  however, 
jiossibly  will  require  litigation  and  probably  will  take  3  man  years  to  complete. 
This  particidarly  true  in  the  case  of  Storecast.  Beam  Cast.  Inc.  has  asked  for  a 
conference  with  the  staff  to  explore  non-litigative  solutions  which  be  available 
and  the  staff  will  explore  this  possibility. 
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EVALUATION 

The  proposed  respondent  SBN  has  billings  of  about  1  million  annually.  Beam 
Cast  and  Storecast  exceed  this  amount,  but  the  exact  figures  are  not  yet  avail- 
able. To  measure  the  importance  of  the  investigations,  billings  of  the  proposed 
respondents  should  not  be  compared  with  sales  of  products  as  in  other  investi- 
gations because  the  entire  amount  of  the  billings  represents  the  questioned  con- 
sideration. The  billings  are  the  amount  of  the  alleged  unlawful  promotional 
payments  flowing  from  large  suppliers  to  very  large  grocery  store  chains.  The 
sales  of  products  to  which  the  payments  relate  would  exceed  at  least  100  million 
and  .sales  of  all  the  parties  involved  in  the  plans  would  be  measured  in  billions. 

General  Cases 
united  fruit  company  et  al. 

There  is  currently  pending  before  the  Commission  in  file  671  0187  a  case 
involving  the  United  Fruit  Co.  and  Harbor  Banana  Distributors.  Inc.  The  Staff 
is  recommending  complaint  under  Part  3  of  the  Rules.  The  United  Fruit  Company 
is  the  major  importer  of  bananas  and  current  sales  appi'oximate  500  million 
annually.  Harbor  Banana  is  the  major  wholesaler  of  bananas  in  the  Los  Angeles 
area.  Together  with  the  McCann  Company,  which  it  acquired  in  1968.  Harbor  con- 
trols approximately  70%  of  the  Los  Angeles  banana  market.  This  merger  is 
one  of  the  aspects  challenged  by  the  complaint. 

The  man  hour  investment  in  this  case  to  date  is  4631,  and  it  is  estimated 
that  at  least  one  of  the  proposed  respondents'  settlement  proposals  will  be  re- 
jected and  that  trial  will  be  necessary  requiring  more  man  years  of  staff  effort. 

This  case  contains  many  charges  of  violation  of  the  Federal  Trade  Commission 
Act  and  the  Clayton  Act.  The  injuries  suffered  by  the  members  of  the  whole- 
sale banana  market  in  the  Los  Angeles  area  are  immediate  and  substantial. 

The  practices  engaged  in  by  one  of  the  respondents  in  this  case  are  in  open  vio- 
lation of  the  law  and  are  part  of  its  plan  to  monopolize  the  entire  relevant 
market  involved. 

The  Commission  must  show  that  even  a  relatively  small  business  market  must 
l)e  protected  from  attempts  to  illegally  monopolize  it. 

The  approach  taken  to  attack  the  actions  of  the  other  respondent  is  new  but, 
if  successful,  could  have  wide  application  to  other  violations  of  the  Federal 
Trade  Commission  Act  and  the  Clayton  Act. 

PUREX    CORPORATION    LTD. 

The  staff  has  invested  337  hours  in  an  investigation  of  Purex  Corporation 
involving  a  discrimination  in  price  between  the  proposed  respondents'  branded 
label  and  customers'  label  products.  The  investigation  concerns  hou.sehold  deter- 
gent and  chlorine  bleach,  with  emphasis  on  the  bleach.  This  case  is  considered 
important  by  the  staff  becau.se  of  Purex's  .size  (annual  sales  $200  million  -f), 
predominant  position,  and  because  it  illustrates  an  important  principle  and 
needed  area  of  effort  by  the  Commission. 

Here's  why :  Liquid  bleach,  by  whomever  manufactured  and  however  labeled 
is  usually  chemically  the  same.  It  is  simple  and  inexpensive  to  manufacture, 
but  it  is  very  heavy  and  bulky.  Therefore,  freight  is  an  important  part  of  its  cost. 
For  this  reason  it  is  an  ideal  product  for  smaller  local  producers,  and  bottling 
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under  customers'  labels  is  a  marketing  method  for  tlie  small  locals  who  do  not 
have  their  own  label  with  consumer  demand.  Purex.  however,  has  invaded  the 
private  label  market  and  is  driving  locals  out.  Tiiere  is  no  economic  basis  for 
Purex  to  do  this  consistent  with  the  public  interest :  no  efficiencies:  no  economies 
of  scale ;  just  market  power.  By  this  case  with  its  uncluttered  factual  basis,  we 
can  develop  and  illustrate  an  important  principal  of  law  relating  to  the  effects  of 
private  labeling  at  the  primary  level. 

It  will  require  Vj  to  1  man-year  to  cou'plete  investigations. 

HILLS    BKOTHEBS    COFFEE   COMPANY    AND    COCA-COLA   COMPANY 

We  have  two  cases  involving  Hills  Brothers  Coffee  Company  (691  0027)  and 
the  foods  division  of  Coca-Cola  (691  0015).  The  annual  sales  of  Hills  are  not 
announced  but  it  is  a  major  supplier  of  coffee  and  some  idea  of  its  size  can  be 
obtained  by  the  fact  that  it  employs  more  than  2U00  people.  Coca  Cola  annual 
sales  are  in  excess  of  1  billion  one-hundred  million. 

The  current  investment  of  time  on  both  cases  combined  is  65  hours,  and  we 
have  obtained  a  generally  satisfactory  letter  of  compliance  from  Hills  and  are 
awaiting  further  information  from  Coca-Cola.  It  is  estimated  that  it  will  take 
less  than  i/io  man  year  to  complete  both  cases. 

These  cases  are  discussed  together  because  the  practice  in  both  instances  is 
the  same.  Basically  both  companies  use  a  promotional  program  requiring  their 
customers  to  meet  a  quota  of  purchases  established  at  some  earlier  i>eriod  in 
order  to  qualify  for  a  discount  in  price  and  to  sell  more  of  the  product  for  an 
additional  bonus.  The  practice  is  basically  the  same  as  one  which  has  been  dis- 
cussed and  found  to  be  potentially  unlawful  by  the  Commission  in  advisory 
opinion  673  7011.  The  use  of  such  a  plan  results  in  different  net  prices  being 
paid  by  competing  retailers,  and  in  the  extremely  competitive  grocery  market, 
even  a  small  price  difference  is  potentially  harmful  to  the  small  grocer  who  has 
neither  the  shelf  space  nor  storage  capacity  to  buy  in  the  (luantities  necessary 
to  take  full  advantage  of  such  an  offer.  It  is  the  staffs  opinion  that  use  of 
such  quota  systems  in  effect  makes  them  functionally  unavailable  to  many  cu.s- 
tomers,  and  we  are  pursuing  our  inquiry  in  this  area  currently. 

The  staff  would  further  like  to  point  out  that  we  object  to  the  use  of  such 
plans  because  they  allow  a  supplier  to  maintain  or  increase  his  share  of  the 
market  without  relation  to  his  service  or  product  merit  and  to  do  so  by  discrim- 
inatory means. 

RALSTON     PURINA     COMPANY 

We  are  currently  investigating  the  Chicken  of  the  Sea  Division  of  Ralston 
Purina  Company  (681  013.3)  as  potentially  the  lead  case  in  an  industry-wide 
problem  of  large  producers  of  frozen  shrimp  products  using  practices  ranging 
from  discriminatory  promotional  allowances  and  services  to  outright  commercial 
bribery. 

Ralston  Purina  has  sales  in  excess  of  1.3  billion  and  the  investment  in  this 
case  to  date  is  263  hours.  We  anticii)ate  the  need  to  open  two  or  three  more 
investigations  in  this  area  and  find  an  estimate  of  future  man  hour  commit- 
ment difficult  to  make.  We  are,  however,  hoping  to  find  an  industry  wide  solution 
to  the  problems  at  hand  because  the  size  of  the  frozen  shrimp  industry  and  the 
impact  of  these  practices  upon  the  market  is  insufficient  to  justify  complaints 
unless  we  are  forced  into  this  position. 
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Memorandum 

June  18,  1969. 
Subject :  Fiscal  year  1971  budget  justification. 

To :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 
From:    John  J.  Mathias  and  Rafe  H.  Cloe,  Trial  Attorneys,  Division  of  Dis- 
criminatory Practices. 
The  undersigned  are  involved  in  a  team  effort  on  matters  involving  discrim- 
inatory and  unfair  business  practices   in  the  dairy   industry.   We  are  jointly 
assigned  to  all  of  such  matters  and  are,  therefore,  submitting  a  joint  report. 

THE    DAIRY    INDUSTRY 

The  dairy  industry  is  one  of  the  basic  food  industries.  It  is  also  one  of  the 
largest  industries  in  the  nation,  with  sales  of  fluid  milk  products  and  frozen 
desserts  totaling  approximately  .$10  billion  based  on  1967  census  reports.  The 
dairy  industry  has  been  widely  recognized  at  almost  every  level  of  government 
as  an  essential  industry  which  warrants  special  concern. 

The  number  of  companies  engaged  in  the  dairy  business  has  experienced  a 
precipitate  decline  since  World  War  II.  From  1948  to  January  196.'S  the  number 
of  producer-dealer  milk  processing  plants  in  the  I'nited  States  dropped  from 
11,319  to  1,677.^  Producer-dealers  are  dairy  farmers  who  have  integrated  into 
processing  and  distribution  of  milk  from  their  own  herds.  During  this  same 
period,  the  number  of  processor-distributor  milk  processing  plants  in  the  United 
States  declined  from  8,392  to  3,920."  Processor-distributors  buy  their  raw  milk 
from  others.  Ninety-four  percent  of  the  processor-distributors  in  1965  were  local 
proprietary  firms  (local  independents)  most  of  whom  operated  only  a  single 
processing  plant.'  By  1968,  in  the  74  federal  milk  marketing  order  areas,  which 
account  for  70  percent  of  all  milk  sales,  producer-dealer  plants  had  dropped  to 
417,  and  processor-distributor  plants  to  1,637  owned  by  1,412  firms.* 

CHANGES   IN    THE   DAIRY    INDUSTRY 

Prior  staff  reports  have  outlined  the  technological  and  marketing  changes 
which  have  reformed  the  dairy  industry  over  the  past  several  decades.  Those 
changes  will  not  be  described  again  in  detail  here.  However,  as  those  reports 
have  indicated,  retail  home  delivery  sales  declined  steadily  betvA'een  195.5  and  the 
mid-sixties ;  milk  sales  have  become  increasingly  concentrated  out  of  retail  gro- 
cery stores — especially  the  large  supermarkets ;  competition  for  the  major  chain 
store  accounts  has  been  intense,  with  the  major  interstate  dairy  operations 
taking  the  lion's  share  of  such  business ;  private  label  has  increased  rapidly 
over  the  past  six  years,  thus  giving  the  supermarkets  far  greater  bargaining 
power :  and  the  threat  of  backward  integration  by  supermarket  chains  hangs 
heavy  over  the  dairy  industry's  head. 

One  of  the  most  significant  factors  in  the  elimination  of  great  numbers  of  inde- 
pendent dairies  has  been  the  decline  in  retail  home  delivery  sales.  During  the 
period  1955  through  1963  the  decline  in  such  sales  ran  at  an  average  of  1.6 
percentage  points  per  year.  The  rate  of  decline  has  slowed  since  1963.^  However, 
during  the  period  of  rapid  decline,  many  small  local  dairies  which  were  primarily 
dependent  on  such  sales  went  out  of  business. 

The  threat  of  backward  integration  by  the  chain  stores  is  keenly  felt  by  the 
dairy  industry.  How  real  that  threat  is  remains  to  be  seen.  However,  with  the 
exception  of  Safeway  Stores  and  The  Kroger  Co.,  backward  integrating  by  the 
major  chains  has  occurred  primarily  in  states  having  rigid  wholesale  and  retail 
price  controls.  It  is  possible  that  such  state  laws  provide  unreasonably  high 
profit  margins  which  encourage  backward  integration,  so  that  the  chains  can  enjf)y 
this  plum  for  themselves.  In  most  areas  of  the  country,  where  prices  are  set  at 
the  various  trade  levels  through  vigorous  competition,  there  seems  to  be  less 
encouragement  for  the  chains  to  enter  the  dairy  processing  field. 


1  Tochnical  Studv  No.  ?>.  National  Commission  on  Food  Marketing,  p.  G4. 

-  Ibid.,  p.  (51. 

"Ibid.,  p.  r.l. 

*  Hiland  Dair.v  et  al  v.  The  Kroger  Company,  Petition  for  a  Writ  of  Certiorari,  filed 
January  2S.  1969.  p.  16. 

^  The  Supermarket  and  Milk  Distribution,  Alden  C.  Manchester,  Chief.  Aniniiil  Products 
Branch,  U.S.  Department  of  Agriculture.  Speech  before  International  Association  of 
Milk  Control  Agencies,  Milwaukee,  Wisconsin,  August  13,  196S, 
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THE   DAIRY   INDUSTRY    TODAY 

It  has  been  the  observation  of  the  staff,  based  on  current  investigations  and 
complaints  received,  that  the  dairy  industry  has  now  reached  a  leveling  off  stage. 
As  noted  by  Dr.  Manchester,  supra,  the  decline  in  retail  home  delivery  sales  has 
slowed  somewhat.  The  independent  dairies  remaining  are  more  substantial,  with 
a  healthier  segment  of  their  sales  devoted  to  wholesale  and  industrial  sales. 
Many  are  diversifying  their  interests  by  expanding  into  related  fields,  such  as 
snack  foods  and  convenience  retail  grocery  stores.  Fewer  of  the  dairies  coming 
to  the  Conmiission  for  help  today  are  merely  old  family  firms  resting  on  their 
hopes  for  a  return  to  "the  good  old  days." 

This  does  not  mean,  however,  that  the  dairy  industry  is  currently  free  from 
competitive  problems.  Concentration  still  pushes  forward,  although  at  a  some- 
what lessened  pace.  As  a  matter  of  fact,  the  temptation  for  antitrust  violations 
would  appear  to  be  greater  now  than  at  any  time  in  the  last  two  decades.  The 
large  dairy  concerns  can  no  longer  sit  back  and  wait  for  their  independent 
comiietitors  to  wilt  and  die  in  a  particular  area.  Nor  can  they  simply  buy  Tip  their 
healthy  competition,  since  most  major  dairies  are  under  Section  7  cease  and 
desist  orders  and  the  others  are  sure  they  will  be  if  they  expand  further  through 
mergers. 

At  the  same  time,  the  chain  supermarket  outlets  become  more  and  more 
important  in  dairy  retailing.  With  private  label  and  the  threat  of  backward 
integration,  there  is  tremendous  market  pressure  to  grant  favored  prices  and 
services  to  such  chains.  Of  slightly  less  importance  are  the  large  independent 
retail  grocers  usually  found  in  each  market.  Again  the  competition  for  shelf  space 
is  intense  and  the  temptation  to  grant  discriminatory  prices  is  great. 

The  complaints  being  received  from  the  dairy  industry  at  the  present  time  are 
fewer.  However,  they  are  more  selective  and  appear  to  offer  greater  opportunity 
for  some  corrective  action. 

PAST   ENFORCEMENT   EFFORTS 

The  Commission  has  been  heavily  committed  to  the  dairy  industry  over  a 
sood  nmnber  of  years.  These  efforts  have  been  far  more  successful  than  we 
have  often  been  given  credit  for.  Divestiture  orders  and  orders  restricting  future 
acquisitions  have  been  entered  against  National  Dairy,  Borden,  Beatrice,  Fore- 
most alid  Dean."  Numerous  formal  complaints  have  also  been  filed  against 
national  and  regional  dairy  firms  charging  violations  of  the  Robinson-Patman 
Act  and  the  Federal  Trade  Commission  Act.'  Also.  Assurances  of  Voluntary 
T'ompliance  have  been  received  from  Fairmont  Foods  Company.  Land  O'Lakes 
Creameries,  Inc.  and  Producers  Association  of  San  Antonio,  Inc.,  in  matters 
involving  varioTis  charges,  including  price  discrimination  and  below  cost  sales.^ 
In  addition,  a  number  of  anticompetitive  disturbances  have  ended  shortly  after 
the  Commission's  expression  of  interest  has  been  made.  For  instance,  in  the 
Dayton.  Ohio  market  area,  in  lOHfi,  a  price  war  resulted  in  milk  being  priced 
out-of-store  at  19('  per  gallon,  and  less,  so  that  many  dairies  were  dumping  their 
milk  out  rather  than  stand  the  loss  of  processing  and  sale.  For  most  independent 
dairies,  extinction  was  imminent.  Pi'ices  rose  to  a  more  competitive  level  shortly 
after  thp  Commission  sent  an  Attorney  into  the  market  area.  In  this,  and  other 
similar  instances,  the  causation  of  the  price  wars  was  impossible  to  establish,  so 
that  no  complaints  were  issued.  However,  the  extreme  anticompetitive  factors  in 
the  market  area  were  eliminated  through  the  action  taken. 

SMALL  BUSINESS    APPROACH 

The  dairy  team  has  used  the  "small  business  approach"  to  cut  down  on  the 
number  of  investigations  and  man  hours  spent  on  the  dairy  industry.  Under 

8  Dkts.  00.51.  66.52.  66.5.S.  649.5  nnd  S764.  rp-^ppctivplv. 

■^National  Dairy  Prodiictc  Corporation.  Dkt.  701 S  ;  Forpmost  Dairips,  Inr  Diet  747.5- 
CPiitrnl  Arkansas  ^Milk  Prodiioprs  Assn'n.  Dkt.  S.^Ol  :  Tlip  Borrlpn  Companv.  Dkt  7474; 
Bpatricp  Fnods  Co..  Dkt.  7.5110  :  Dpan  Milk  Co..  Dkt.  S0.'^2  :  IT.  P.  Hood  &  Sons.  Inc..  Dkt. 
oolrn  •  ?•  ^-  ^""''  '^  '^''"^-  ^"<'-  ^^^  'Thp  Grpat  Atlantic  &  Pacific  Tpa  Company.  Inc..  Dkt. 
S-T.^  :  Adams  Dairy.  Inc.  and  The  Krocpr  Co.,  Dkt.  7596  :  Adams  Dairy.  Inc  and  Safpway 
Storps.  Inc..  Dkt.  7597:  Adams  Dairy  Inc.  and  Tlip  Grpat  Atlantic  &  Pacific  Ten  Com- 
pany Inc..  Dkt.  7;598:  T'nitcd  FarniPrs  of  New  Fncrland,  Inc..  Dkt.  S406  ;  KpIIpv  Creamery 
Co..  Dkt.  (7S.3:  Page  Dairy  Company,  Dkt.  5974:  Beatrice  Foods  Co.  and  The  Krojrer 
Co..  Dkt.  S66.S. 

8  Files  No.  611  0159.  671  0015  and  671  0227.  rpspectively. 
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this  approach,  all  complaints  received  from  the  industry  are  put  through  a 
preliminary  correspondence  inquiry  prior  to  assigning  a  seven-digit  number. 
A  great  percentage  of  such  complaints  are  eliminated  at  this  stage  as  not  war- 
ranting further  action.  Reasons  for  closing  such  correspondence  matters  include  : 
insubstantial  amount  of  sales  involves,  apparent  cost  justification,  private  con- 
troversy and  refutation  of  complainants'  charges. 

This  approach  has  greatly  limited  the  time  and  effort  spent  by  the  Commission 
on  dairy  matters.  In  the  current  fiscal  year,  only  three  dairy  matters  have  been 
assigned  seven-digit  numbers.  These  matters,  as  will  be  more  fully  noted  below, 
all  appear  to  be  warranted  in  order  to  prevent  substantial  erosion  of  significant 
competitive  factors  in  the  markets  involved.  One  other  investigation  will  prob- 
ably be  proposed  early  in  FY  1970  (See  Pet-Zausner  matter  below).  The  latter 
investigation  might  result  in  the  preservation  of  competition  in  the  evaporated 
milk  industry  in  Northeastern  United  States. 

PEOSPECTS   FOR   THE  FUTURE 

As  noted  above,  the  dairy  industry  has,  at  present,  apparently  reached  a 
leveling-off  stage.  The  remaining  independents  appear  to  be  more  substantial 
and  more  viable.  Many  have  diversified  their  interests  so  that  they  are  better 
prepared  to  withstand  temporary  market  uitsets. 

On  the  other  hand,  the  market  for  fluid  milk  is  constantly  narrowing.  The 
retail  supermarket  becomes  more  and  more  important  in  the  marketing  of  milk. 
Yet  the  number  of  such  retail  outlets  becomes  fewer  and  fewer,  as  that  industry 
becomes  more  dominated  by  the  chain  stores  and  the  larger  independents.  Back- 
ward integration  by  some  chains,  in  some  areas,  further  limits  the  marketing 
channel  for  the  dairy  industry. 

Under  such  circumstances,  it  can  be  expected  that  antitrust  violations  will 
occur.  It  is  also  to  be  expected  that  injury  to  competition  should  be  easier  to 
demonstrate  in  future  cases.  Moreover,  the  commerce  requirements  may  not  be 
as  difficult  to  meet.  Areas  of  distribution  of  major  wholesale  dairy  plants  have 
been  expanding.  Further,  producer  cooperatives  have  been  joining  in  common 
marketing  arrangements,  so  that  raw  milk  supplies  are  now  more  frequently 
crossing  state  lines. 

These  facts,  coupled  with  the  obvious  importance  of  the  dairy  industry  to  the 
general  health  and  welfare  of  the  country,  indicate  the  necessity  for  an  increased 
sense  of  vigilance  in  applying  the  antitrust  laws  to  the  dairy  industry.  State 
agencies  most  commonly  attempt  to  regulate  the  dairy  industry  through  price 
control.  Such  control  is  designed  to  maintain  all  existing  dairy  concerns  in  a 
static  competitive  condition.  On  the  other  hand,  the  antitrust  laws  can  maintain 
a  healthy  competitive  atmosphere  within  the  dairy  industry  and  insure  the  sur- 
vival of  the  fit  and  viable  independent  dairies.  The  Commission  is  the  only  public 
agency  which  is  disposed  to  perform  this  task  on  a  broad  scale,  at  the  "present 
time.  Therefore,  it  is  important  that  our  efl:orts  be  continued  on  a  selective  basis. 

The  staff  is  currently  in  a  better  position  to  evaluate  the  merits  of  complaints 
received  from  the  dairy  Industry.  In  the  past,  the  issues  have  been  clouded  by 
the  rapid  rate  of  failures  among  small,  primarily  retail  home  delivery  dairies. 
Although  injury  was  apparent  in  connection  with  many  such  complaints,  the 
causes  were  very  difficult  to  pinpoint.  Present  complaints  are  being  received 
from  more  substantial  companies.  Hopefully,  the  pattern  of  injury  and  causation 
will  be  more  easily  established. 

PENDING     MATTERS 

The  matters  now  pending  at  the  precomplaint  stage  generally  offer  some 
chance  for  positive  action.  The  following  is  a  resume  of  the  pending  informal 
matters,  their  current  status  and  their  prospective  merits.  They  are  divided  into 
three  categories:  (1)  Those  whei-e  complaint  recommendations  appear  certain: 
(2)  Those  in  which  there  is  a  substantial  probability  that  closings  will  be  recom- 
mended :  and  (-■'.)  Investigations  which  have  not  progressed  to  the  point  where 
an  accurate  prognosis  can  be  made. 

A.  Complamts 

1.  File  No.  661  0093.  Prairie  Farms  Dairy,  Inc. — This  dairy  sells  in  parts  of 
five  states  and  is  one  of  the  fastest  growing  cooperative-processors  in  the  nation. 
Its  sales  have  gone  from  SI.-,  million  in  1!)(;4  to  M3  million  in  liMtS.  It  api)e;n-s  tliat 
a  secondary  line  section  2(a)  case  can  be  brought.  1,182  hours  were  spent  in 
investigating  the  case.  The  investigation,  however,  was  not  completely  adequate. 
Actual  proof  of  sales  between  competing  purchasers  during  representative  time 
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periods  have  not  been  obtained.  For  this  reason,  the  amount  of  sales  involved  in 
each  of  the  several  discriminations  alleged  cannot  be  asecrtained.  Erratic  pric- 
ing, with  spot  discriminations  to  obtain  key  accounts,  appears  to  be  a  contribut- 
ing factor  to  the  rapid  growth  of  this  regional  cooperative  and  the  concurrent 
increase  in  concentration  within  the  five-state  area  where  Prairie  Farms  oper- 
ates. The  proposed  complaint  would  be  expected  to  slow  the  rate  of  concentra- 
tion in  these  marljets  and  assist  competing  dairies  and  unfavored  retailer-pur- 
chasers who  have  been  affected  by  the  alleged  discriminations.  It  is  estimated 
that  the  completion  of  the  investigatory  stage,  plus  preparation  of  complaint  and 
trial  of  the  case  will  require  the  expenditure  of  an  additional  3800  man  hours. 
(Slightly  more  than  two  man  years).  This  effort  would  be  substantially  com- 
pleted in  FY  1970  and  extend  into  FY  1971. 

2.  File  No.  681  0021.  Borden. — Borden  is  the  second  largest  firm  engaged  in 
the  dairy  business  in  the  U.S.  Total  net  sales  in  1968  were  $1.7  billion.  Of  this 
figure,  45%  represent  sales  of  dairy  products. 

This  case  involves  annual  net  sales  of  over  $2  million  worth  of  ice  cream 
and  other  frozen  dessert  products  in  Arkansas  and  Texas.  Investigation  of  the 
case  required  1,264  man  hours.  Trial  of  the  case  will  require  approximately  one 
more  man  year.  The  case  was  never  assigned  to  the  field.  The  preparation  for 
trial  and  trial  of  this  matter  will  thus  require  slightly  less  than  two  man  years 
and  should  be  completed  sometime  in  FY  1971.  The  purpose  of  this  matter  is  to 
attack  the  growing  alUance  between  major  dairies  and  major  chains,  which  is 
foreclosing  the  independent  dairies  from  a  substantial  portion  of  the  retail  out- 
lets in  the  United  States. 

B.  Closings 

These  cases  will  probably  l)e  closed  : 

1.  File  Xo.  611  0005.  Soiitliiainl  Corijoratiui)  ct  al. — This  was  an  investigation 
into  a  private  label  agreement  between  Southland  Corporation  and  Affiliated 
Food  Stores,  an  affiliation  of  independent  retail  grocers  primarily  located  within 
the  State  of  Texas.  Annual  sales  involved  were  approximately  .$2  million.  The 
attorney-examiner  has  returned  the  file  with  a  recommendation  for  complaint, 
charging  competing  customer  price  discrimination  with  injury  at  the  secondary 
level  of  competition.  However,  the  investigation  leaves  much  to  be  desired. 
Extensive  re-investigation  will  be  necessary  if  complaint  is  to  issue.  Proposed 
resixindents  have  also  brought  forward  some  very  damaging  evidence  of  a  meet- 
ing competition  defense.  Further,  Southland  now  serves  a  minor  portion  of  the 
requirements  of  the  Affiliated  stores,  especially  in  Dallas  where  the  original 
dairy  applicant  is  located.  This  file  is  currently  being  analyzed  and  evaluated 
to  determine  whether  it  is  worth  saving.  A  recommendation  is  expected  to  be 
made  within  the  near  future.  141)2  man  hours  have  been  expended  in  this  matter 
to  date.  The  completion  of  our  evaluation  and  the  closing  should  require  an 
additional  100  hours,  so  that  a  little  less  than  one  man  year  will  have  been 
expended  on  this  matter. 

2.  File  No.  681  0030.  The  Kroger  Co. — This  investigation  will  probably  be 
closed  and  combined  with  Borden,  681  0031.  Kroger  was  the  favored  account, 
but  information  appears  insufficient  for  a  2(f)  charge.  The  sales  figures  and  the 
factual  background  of  this  matter  were  related  in  connection  with  File  No. 
OSl  0031,  Borden,  above.  The  investigation  was  never  sent  to  the  field.  348  man 
hours  were  used. 

C.  Investigations  ifherc  an  aecurate  prognosis  cannot  yet  he  made 

1.  File  No.  671  Ol^f).  The  Borden  Company  and  AdP. — This  investigation  is 
concerned  with  a  private  label  agreement  between  Borden  and  the  Chicago  Unit 
of  A&P.  Total  sales  under  the  agreement  are  in  excess  of  !?7.5  million  annually. 
Savings  to  A&P  under  the  agreement  amount  to  more  than  $800,000  annually. 
The  competitive  advantage  gained  by  A&P  over  its  unfavored  competitors  is 
thus  quite  substantial.  Borden  has  cooperated  in  the  investigation,  but  A&P 
has  not.  to  the  satisfaction  of  the  Attorne.v-Advi.ser.  A  subpoena  duces  tecum 
against  A&P  was  returned  May  l.j,  1969.  Suhpocmis  ad  testificandum  should  be 
issued  shortly.  The  evidence  submitted  by  Borden  indicates  a  strong  possibilit.v 
that  A&P  obtained  a  favored  price  from  Borden  through  unfair  methods  of  com- 
petition. If  the  evidence  and  testimony  received  from  A&P  does  not  destroy  the 
present  basis,  it  is  expected  that  a  recommendation  for  complaint  will  be  made 
in  this  matter. 

So  far  647  man  hours  have  been  expended  herein.  It  is  estimate-!  that  an 
additional  1000  man  hours  will  be  required  to  complete  the  investigation.  If  com- 
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plaint  results,  approximately  1800  man  hours  more  will  be  required.  Thus,  this 
matter  may  re(iuire  a  total  of  three  man  years  to  complete.  Trial  of  the  case 
prohablv  could  not  start  before  FY  1971  and  would  probably  extend  into  FY 
1972. 

2.  Xatioiial  Dairi/  Protixrt.'i  Corporation  and  .Irf-P.  661  0112. — This  tile  pri- 
marily involves  a  private  label  agreement  between  Sealtest  and  A&P  in  the 
Baltimore  and  Washington  marketing  areas.  The  contract  involved  144  stores 
and  sales  of  approximately  ff<d  million.  Investigational  hearings  were  held  in 
November  1968.  The  results  are  being  evaluated.  3,759  man  hours  have  been 
expended.  Any  possible  violations  by  Sealtest  would  be  covered  by  the  order 
in  Docket  No.  7018.  which  recently  became  final.  The  evidence  of  a  2(f"»  violation 
against  A&P  is  very  sketch.v.  The  case  would  appear  to  l>e  very  difficult  to  make 
on  its  own  merits.  However,  similar  investigational  hearings  are  being  held  in 
Chicago  into  an  A&P-Borden  private  label  agreement.  (File  No.  671  0249,  above). 
Evidence  received  from  Borden  indicates  some  possibility  of  an  antitrust  viola- 
tion. The  Baltimore-Washington  evidence  will  be  re-examined  in  the  light  of  the 
Chicago  file  to  determine  if  it  would  be  useful  in  bolstering  possible  charges  in 
a  prospective  complaint  based  on  the  Chicago  purchasing  practices  of  A&P. 

3.  Arden-Maijfair  ct  al.  File  Nos.  671  02Jt5-611  02Jf9. — This  is  an  inve.<tigation 
of  low  cost  sales  of  "fighting  brands'"  in  Whatcom  County,  Washington.  The 
proposed  charges  include  price  discrimination  and  sales  of  milk  at  below  cost 
prices.  This  case  was  inherited  from  an  attorney  who  has  left  the  Commission. 
The  ]irognosis  is  unknown.  The  estimated  completion  date  for  the  field  investiga- 
tion is  June  lo,  1969.  according  to  the  Progress  Report  of  March  31.  1969.  No 
recommendation  was  noted  in  the  Progress  Report.  "lOO  man  hoiirs  have  already 
been  devoted  to  this  matter.  Since  the  investigation  is  substantially  com])leted. 
it  should  require  only  about  one-third  of  a  man  year  at  the  investigative  stage. 

Sales  below  cost  or  at  unreasonably  low  prices  have  a  tendenc.v  to  eliminate  or 
weaken  independent  competition  and  thus  increase  the  concentration  in  a  given 
dairy  market  area.  The  purpose  of  this  investigation  is  to  assist  the  local  in- 
dependent dairy  competitors  to  survive,  if  they  have  in  fact  been  the  victims 
of  unfair  or  discriminator.v  pricing  practices. 

4.  File  No.  681  0137.  Foremost-McKesson,  Lucky  Stores  et  ah  This  investigation 
is  two-fold.  First  it  includes  a  milk  requirements  contract  between  Foremost  and 
Lucky  which  is  openly  discriminatory.  Over  $5  million  in  rebates  are  involved  for 
a  three  .vear  period.  There  are  some  commerce  problems  involved  in  such  sales. 
however,  as  well  as  an  alleged  2(b)  defense  based  upon  Lucky's  projected  milk 
costs  out  of  a  proposed  dairy  of  its  own.  Secondly,  this  investigation  includes  an 
inquiry  into  the  overall  purchasing  and  sales  pi'actices  of  Lucky  in  the  Sacra- 
mento, California  area.  Complaints,  some  of  whom  are  large  multi-store  inde- 
pendents, allege  that  Lucky  is  selling  below  their  costs  to  the  injury  of  coujpeti- 
tion.  It  is  inferred  that  Lucky's  pricing  practices  are  financed  through  exhorbitant 
discounts  exacted  from  Foremost  and  other  suppliers.  Subpoenas  duces  tccinii 
have  .iust  been  issued  against  Lucky  and  Foremost,  returnable  in  mid-June.  The 
l)rognosis  is  unknown  in  this  ca.se.  but  the  principles  involved  are  quite  important 
.since  Lucky's  retail  discoiuiting  practices  appear  to  be  driving  some  very  substan- 
tial independent  grocers  out  of  business.  In  this  regard  it  should  be  noted  that 
Lucky's  total  sales  volume  went  over  $1  billion  in  1968. 

So  far  749  man  hours  have  been  used  in  this  investigation.  1000  more  man  hoiirs 
will  be  needed  to  complete  the  investigation.  If  complaint  results  it  is  estimated 
that  the  preparation  and  trial  of  the  case  will  require  an  additional  ">400  man 
hours.  Thus  the  investigation  will  require  about  one  man  year,  during  FY's  1970 
and  1971  and  the  complaint  and  litigation  will  require  an  additional  three  man 
years  beginning  in  FY  1971  and  extending  into  FY  1973. 

.5.  File  No.  691  0019.  Borden  et  al. — This  file  involves  an  investigation  of  the 
sales  practices  of  Borden,  Beatrice  and  Fairmont  in  the  State  of  Oklahoma.  A 
prior  investigation  had  only  recently  been  concluded  in  Oklahoma  before  the 
institution  of  the  present  file.  However,  there  have  been  substantial  new  develop- 
ments in  the  interim.  The  original  investigation  concerned  itself  with  alleged  local 
discriminatory  practices  b.v  these  companies,  involving  a  few  favored  accounts. 
In  the  main,  these  sales  involved  locally  produced  and  processed  milk  being  sold 
at  favored  prices  to  certain  local  stores.  The  principal  ground  for  a  closing  recom- 
n'endation  was  lack  of  jurisdiction.  There  was  also  lack  of  proof  of  substantial 
injury  to  dairy  competitors.  However,  in  the  summer  of  1968,  new  developments 
occurred  in  major  Oklahoma  markets.  These  included  the  introduction  of  second, 
or  "fighting"  labels,  and  very  lov7  "limited  service"  pricing.  Profit  and  loss  state- 
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ments  received  from  two,  large  local  independents,  Page  Dairy  and  Central  Dairy, 
show  dramatic  changes  in  their  profit  structure.  Central  Dairy,  with  over  $8  mil- 
lion in  sales,  suffered  an  overall  profit  drop  of  about  $200,000  in  fiscal  lOGS,  putting 
it  in  the  red  for  the  first  time  in  seven  years.  The  196S  report  shows  such  losses 
in  spite  of  an  increase  in  sales  volume.  The  evidence  indicates  that  all  three  of  the 
major  dairies  sell  some  milk  into  other  states  out  of  their  Oklahoma  plants. 
Further,  some  of  their  raw  milk  supplies  may  be  coming  in  from  out  of  state  fol- 
lowing a  reorganization  of  producer  co-ops  in  Central  United  States  (Milk  Pro- 
ducers, Inc.).  Central  Dairy,  with  over  $8  million  in  sales  and  a  very  successful 
past  sales  record,  appears  to  be  the  type  of  local  independent  dairy  that  the  Com- 
mission should  be  doing  its  utmost  to  save.  Thus,  there  is  ample  reason  for  the 
institution  of  this  investigation.  The  prognosis  is  unknown  at  this  stage  of  the  in- 
vestigation. 530  man  hours  have  been  used  so  far.  It  will  take  a  minimum  of  500 
more  man  hours  to  complete  the  investigation.  Thus,  the  investigation  of  this 
matter  should  require  a  little  over  one-half  man  year  to  complete,  and  extend 
into  early  FY  1970. 

6.  File  No.  691  0053.  Fairmont  Foods  Company. — This  investigation  involves 
allegations  that  Fairmont  has  engaged  in  geographic  price  discrimination  and 
sales  below  cost  in  the  Cleveland,  Ohio  area  to  the  injury  of  competition.  Fair- 
mont is  the  fifth  largest  dairy  in  the  U.S.  The  complaining  dairy,  Hillside-Old 
Meadow,  is  a  very  substantial  independent  who  lost  a  million  dollar  annual  ac- 
count (a  cooperative  group  of  stores)  to  Fairmont  through  the  alleged  discrimi- 
nation. Fairmont's  plan  in  Coshoctin,  Ohio  sells  its  milk  and  dairy  products  over 
a  several  state  area.  Applicant  has  filed  a  treble  damage  action  against  Fairmont. 
The  field  investigation  has  not  yet  reached  the  point  where  a  prediction  as  to 
the  final  outcome  can  be  made.  354  man  hours  have  been  expended  on  this  matter 
to  date.  A  minimum  of  500  more  man  hours  will  be  required  to  complete  the 
investigative  stage.  Thus  the  investigation  will  require  about  one-half  man  year 
and  extend  into  early  FY  1970. 

7.  File  No.  691  0058.  Gibson  Products  et  al. — This  file  involves  an  investigation 
of  the  milk  sales  practices  of  Gibson  Discount  Centers  and  its  relationship  with 
two  dairy  suppliers,  Midwest  Dairy  of  Ponca  City,  Oklahoma  and  Jere  Dairy 
of  Grand  Prairie,  Texas.  Gibson  is  one  of  the  fastest  growing  department  store- 
retail  grocery  discount  operations  in  the  nation.  Gibson  stores  in  various  loca- 
tions in  Texas  and  New  Mexico  have  been  selling  milk  at  prices  which  are 
substantially  below  the  normal  market  prices.  Sometimes  Gibson's  retail  prices 
are  below  the  raw  costs  being  paid  by  local  dairies.  Chain  stores  supplied  by 
major  interstate  dairies  are  meeting  Gibson's  prices.  Thus,  local  independent 
dairies  are  apparently  being  severely  injured.  Jere  Dairy,  although  it  is  located 
in  Texas,  allegedly  gets  the  major  portion  of  its  raw  milk  supply  from  out-of- 
state.  Past  experiences  with  Gibson  have  been  with  franchised  operations,  not 
owned  and  operated  by  Gibson  itself.  The  present  case  appears  to  include  several 
Gibson  grocery  stores  which  are  owned  and  operated  by  Gibson.  The  ultimate  rec- 
ommendation in  this  matter  is  unknown  as  of  this  date.  However,  it  is  hoped  that 
Gibson's  retail  sales  practices  will  have  suflBcient  interstate  incidents  for  us  to 
proceed,  if  it  is  found  that  it  is  engaging  in  "loss-leader"  sales  tactics  to  the 
injury  of  competition.  The  present  estimated  completion  date  is  July  1,  1969. 
This  investigation  has  thus  far  required  347  man  hours  and  500  more  should 
be  necessary  for  completion.  Therefore,  this  investigation  will  require  about 
one-half  man  year  and  extend  into  the  first  half  of  FY  1970. 

tSiitmnary  of  pending  seven-digit  matters.- — All  of  the  above  matters  are  a  part 
of  our  industry  wide  efforts  of  combat  rising  concentration  in  the  dairy  industry. 
The  majority  of  these  matters  involve  private  label  agreements  between  major 
dairy  corporations  and  major  chains.  Such  contracts  contribute  to  rising  con- 
centration ratios  in  two  industries.  They  foreclose  a  substantial  segment  of  the 
dairy  marketing  channel  to  independent  dairy  competition  and  they  give  the 
major  chains  a  very  potent  financial  club  to  use  on  their  regional  and  independent 
competitors.  The  amount  of  sales  and  discounts  involved  in  each  of  these  private 
label  agreements  are  quite  substantial,  ranging  as  high  as  $7.5  million  in  annual 
sales,  with  discounts  of  .$800,000. 

In  the  remaining  matters  listed  above,  the  charges  involved  include  geographic 
price  discrimination  and  sales  below  cost.  In  each  case  the  independent  com- 
petitors affected  appear  to  be  quite  substantial  and  worth  saving. 

Alternate  Approaches. — The  goals  outlined  above  consist  simply  of  industry 
wide-scrutiny  of  various  acts  and  practices  vi'hich  are  tending  ot  eliminate  the  in- 
dependent dairy  competitors  and  which  are.  tlierefore,  contributing  to  the  rising 
concentration  within  the  dairy  industry.  The  principal  alternative  to  the  approach 
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now  being  used  would  be  that  of  the  rule-makiug  procedure.  Generally  speaking, 
however,  pricing  guides  or  rules  would  not  appear  to  offer  a  workable  solution 
to  the  dairy  industry.  Regulations  now  existing  at  the  state  and  local  levels  ap- 
pear to  have  had  a  less  than  salutary  effect. 

It  might  be  possible,  however,  to  promulgate  a  rule  which  would  assist  in  the 
pricing  of  private  label.  This  is  currently  one  of  the  main  concerns  of  the  dairy 
industry.  Wholesale  price  differences  between  private  label  and  vendor  label  are 
often  far  beyond  any  cost  justifiable  difference.  Since  consumer  preference  by 
brand  or  label  is  relatively  small  within  the  fluid  milk  industry,  the  price  differ- 
ence should  not  exceed  the  difference  in  costs  (principally  the  elimination  of  a 
small  advertising  expense)  by  any  great  amount. 

A  hearing  could  be  held  into  the  maximum  price  differential  that  should  be 
allowable  on  a  per  unit  basis  for  private  label  fluid  milk.  The  Commission  could 
then  issue  a  rule  or  guide  establishing  a  standard  price  differential  which  could 
not  be  exceeded  in  the  sale  of  private  label  milk,  unless  the  .seller  could  prove 
that  an  additional  discount  could  be  cost  justified. 

Prospective  Commitments. — There  is  presently  one  matter  pending  in  the  cor- 
responding stage  which  appears  to  involve  a  substantial  antitrust  problem.  This 
matter  involves  Pet  Incorporated,  one  of  the  three  major  proces.sors  of  evapo- 
rated milk  and  Zausner  Foods  Corp.  of  Mountainside,  New  Jersey.  The  latter 
is  a  large  raw  milk  broker  and  dairy  ))roducts  manufacturer.  Zausner  has  sup- 
pMed  a  major  portion  of  the  raw  milk  requirements  to  Pefs  evaporated  milk 
processing  plant  at  Greensboro.  Maryland  for  a  number  of  years.  Prior  to  Novem- 
ber 1968.  it  also  purchased  private  label  evaporated  milk  at  Pefs  Greensboro 
dock,  which  it  sold  to  various  chains  who  were  customers  for  Zausner's  other 
products.  The  prices  it  paid  Pet  for  this  private  label  allowed  it  to  barely  com- 
pete for  a  portion  of  the  Northeastern  United  States  market.  (This  market  is 
herein  defined  as  including  D.C..  Maryland  and  Delaware  on  the  south  and  ex- 
tending through  Pennsylvania  and  New  York  up  through  New  England). 

The  principal  competitors  for  the  evaporated  milk  business  of  this  market 
were  the  independent  processors.  Pet.  Carnation  and  Borden  have  allegedly  been 
rather  small  in  private  label  evaporated  milk  sales  in  this  area. 

In  (October  1968.  Pet  and  Zausner  entered  into  a  contract  whereby  Pet  would 
process,  can,  label  and  package  milk  owned  by  Zausner  at  a  stated  price  iier 
case,  with  discounts  if  the  production  reached  certain  volume  levels  on  an  annual 
basis.  The  "service  charge"  asses.sed  for  this  allowed  Zausner  to  undersell  the 
existing  competition  by  30  to  40c  per  case.  Within  a  few  months  it  is  alleged 
that  Zausner  had  cornered  all  but  one  major  account  in  this  market  area.  Inde- 
pendents such  as  Defiance.  United  and  Westerville  (all  located  in  Ohio)  were 
virtually  foreclosed  from  the  market,  according  to  the  allegations  of  complaint^. 
The  possibility  exists  that  Pet  might  be  using  Zausner  as  an  instrumentality 
to  eliminate  competition  from  a  market  it  desires  to  enter.  If  so.  it  can  eventually 
raise  its  service  charge  to  Zausner  and  move  in  at  the  old  price  level  to  capture 
the  lion's  share  of  the  jtrivate  label  evajiorated  milk  business  throughout  north- 
eastern United  States. 

T'nder  the  circumstances,  an  investigation  of  this  bu><iness  relationship  ap- 
pears necessary.  Accordingly,  a  request  for  investigation  is  being  prepared.  This 
prepapatjon  should  be  ■completed  in  early  FY  1970.  It  is  not  possible  at  this  time 
to  estimate  the  man  hours  required  for  the  investigation,  since  the  manner  and 
scope  of  the  investigation  have  not  yet  been  determined. 

Conclusion. — According  to  the  Food  Commission,  consumers  spend  16%  of 
their  food  budget  for  dairy  products.  Through  investigations  and  trials  in  dairy 
matters,  the  Commission  serves  notice  it  will  not  tolerate  rami>;Hnt  violations  of 
the  antitrust  laws.  Without  the  Commission's  concern,  the  number  of  firms  in 
this  industry  would  rapidly  decline  to  a  level  that  would  permit  the  few  remain- 
ing firms  to  .set  prices  almost  at  will. 
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Memorandum 

JrxE  IS.  lltG!). 

Subject:  Publishiiifi;  industry.  File  No.  Col  0170,  prestige  paperback  and  hard- 
back publishers. 
To  :  P>ancis  C.  Mayer,  Chief.  Division  of  Discriminatory  Practices. 
From  :  Bernard  M.  Williamson,  attorney.  Division  of  Di.scriminatory  Practices. 

P.y  Commission  Minutes  of  May  27  and  September  27.  196.").  this  Division 
undertook  to  formulate  an  informal  procedure  for  assisting  the  oOO-odd  members 
(if  the  hardback  and  prestige  paperback  publishing  industry  in  eliminating 
prevalent  violations  of  Section  2(d)  on  a  voluntary  basis. 

Ky  Commission  Minute  of  .June  12.  ]!)t)7  the  Commission  adopted  the  under- 
signed's reconunendation  of  June  o.  19(57  that  these  matters  be  held  in  abeyance 
pending  the  decision  of  the  Supreme  Court  in  Fred  Mcjivr.  Inc.  et  al.  After  the 
Supreme  Court's  decision  in  the  Meyer  case  the  Commission  undertook  to  formu- 
late Cuides  for  Advertising  Allowances  and  Other  Merciiandising  Payments  and 
Services  which  became  effective  on  .Tune  1.  19(J9. 

1.  The  industry  involved  is  prestige  paperback  (retail  price  of  .$1.00  or  more) 
and  the  hardback  publishing  industry.  There  are  approximately  300  publishers 
in  the  industry. 

2.  The  volume  of  sales  is  substantial  and  believed  to  be  in  excess  of  Vj  billon 
dollars  a  year. 

3.  Man  hours  invested  from  1965  to  date  is  less  than  1,100  hours  (11/18  of  a 
man  year). 

4.  This  Division  has  recommended  the  issuance  of  approximately  50  6(b) 
questionnaires  to  representative  members  of  the  industry  in  late  19(j9  in  an 
effort  to  determine  whether  their  promotional  and  advertising  allowance  pro- 
grams will  conform  to  the  Commission's  new  Guides.  It  is  estimated  that  ap- 
proximately an  additional  V12  nian  year  may  be  required  to  process  and  analyze 
the  6(b)  returns.  If  substantial  compliance  is  shown  then  little  further  time 
expenditure  should  be  required  except  in  isolated  cases  or  upon  new  complaint. 

If,  however,  substantial  non-compliance  should  result  then  substantial  addi- 
tional investigation  and  trial  might  become  necessary  to  bring  the  industry  into 
line. 

5.  Until  answers  are  received  and  evaluated  it  is  impossible  to  project  an 
alternative  possibility  other  than  outright  closing  of  the  matter. 
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Memorandum 

June  IS,  19G9. 
Subject :    Fiscal  1971  Budget — Commissioner  Nicholson's  Memorandum  of  June 

10, 1969. 
To  :  Director,  Bureau  of  Restraint  of  Trade. 
From :   Rufus  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

As  orally  instructed  by  the  Bureau  on  June  12,  1969,  we  have  attempted  to 
develop  for  this  Division's  current  workload  the  kind  of  data  requested  by 
Commissioner  Nicholson  on  the  Merger  Division's  cases. 

With  respect  to  the  cases  currently  in  litigation,  the  data  requested  is  fairly 
complete.  (Appendix  A,  attached) 

With  regard  to  the  other  categories,  including  those  currently  being  investi- 
gated, most  of  the  data  we  have  is  available  only  in  a  somewhat  fragmented 
form,  as  explained  below. 

In  response  to  Commissioner  Nicholson's  memorandum,  we  have  attempted 
to  gather  from  the  files  of  our  individual  attorneys  the  kind  of  data  necessary 
to  evaluate  the  individual  files  that  make  up  the  15  major  priority  areas  set 
forth  in  our  previous  budget  submittal  of  April  15,  1969  (Ideas  and  Basic  Plans 
for  the  Fiscal  1971  Budget),  a  copy  of  which  is  attached  hereto  as  Appendix  B. 
(One  matter  listed  there,  involving  spices  [1  attorney]  has  been  closed;  another 
matter,  one  involving  a  group  of  fiber-industry  firms,  has  been  opened  at  the 
direction  of  the  Commission  [i/4  man-year  in  1970].)  Many  of  these  categories  or 
major  areas  include  not  one  but  a  number  of  cases  and,  in  the  aggregate,  they 
cover  a  quite  substantial  part  of  the  approximately  270  investigations  ( in  some 
120  separate  4-digit  industries)  we  currently  have  under  way. 

A  computer  print-out  or  tab  run  of  all  our  investigations,  arranged  by  SIC  'r 
diyit  industry  number  (in  ascending  order)  is  attached  hereto  as  Appendix  C. 
This  print-out  gives  the  man-hours  devoted  to  each  case  to  date  and,  via  addi- 
tional entries  we  have  typed  onto  it,  certain  other  items  of  information  from  the 
1963  Census  data,  including  (a)  the  number  of  firms  in  the  industry  as  a  whole 
(see  discussion  below),  (b)  the  sales  volume  of  the  industry  as  a  whole  (196.3 
data),  and  (c)  the  share  of  the  industry's  total  sales  held  by  the  4-largest  firms. 

The  additional  data  requested  by  Commissioner  Nicholson,  particularly  the 
sales  volume  of  the  individual  respondents  involved  in  our  major  case  areas  and 
the  estimated  man-years  required  to  complete  them,  has  been  collected  (where 
available)  from  the  files  of  our  individual  attorneys  but  we  have  not  had  suffi- 
cient time  to  collate  it  into  a  form  that  would  make  a  meaningful  presentation. 
We  .secured  a  second  print-out  of  our  pending  investigational  files,  this  one 
grouped  by  assignments  to  individual  attorneys,  in  order  to  permit  the  attorney 
most  familiar  with  the  case  to  supply  this  detailed  data,  namely,  the  sales  vol- 
ume of  the  respondent (s).  the  man-years  required  to  comi)lete  the  matter  and 
the  evaluation  of  it  in  terms  of  legal  approaches  and  the  like.  This  print-out, 
together  with  the  responses  of  our  individual  attorneys,  is  available  for  exami- 
nation, but  we  do  not  think  it  is  sufficiently  refined  at  the  present  time  to  be  of 
much  help  either  to  the  Bureau  or  the  Commission.  There  has  not  been  sufficient 
time  to  have  the  replies  of  the  attorneys  typed  (most  of  it  is  in  hand-written 
form),  those  replies  have  not  been  analyzed  by  the  Division,  and  the  file  listings 
with  their  accompanying  man-year  estimates  and  evaluations  are  not  arranged 
into  industry  groupings.  To  present  this  data  in  any  meaningful  form  would 
probably  require  from  four  to  six  weeks,  including  the  time  required  to  collate 
the  responses  of  the  attorney  and  get  them  key-punched  by  our  data  processing 
unit,  thus  permitting  a  print-out  of  all  the  relevant  data  by  industry  groupings. 
As  mentioned  above,  however,  this  raw  data  is  available  if  the  Commission  de- 
sires to  examine  it.  The  processing  can  be  completed  and  forwarded  at  a  later 
date  if  desired. 

It  should  be  understood  that  the  industry  data  entered  by  us  on  Appendix 
C  is  subject  to  a  number  of  serious  shortcomings  and  must  accordingly  be 
evaluated  with  some  care.  Its  source  is  Concentration  Ratios  in  Manufacturing 
Industry,  1963,  Report  of  the  Bureau  of  the  Census  for  the  Senate  Antitrust  & 
Monopoly  Subcouunittee,  pi).  6-37  (<s9th  Cong.,  2d  Sess. ) .  and  the  Census  "indus- 
try" definitions,  while  satisfactory  in  many  cases,  do  not  always  correspond  to 
the  "relevant  markets"  generally  revealed  by  more  refined  investigations.  In 
particular,  only  natimial  markets  are  considered  in  the  Census  figures,  whereas 
in  fact  many  markets  are  either  regional  or  even  local  (city)  in  character,  a  cir- 
<nimstance  that  of  course  tends  to  greatly  understate  the  true  extent  of  the  con- 
centration in  an  industry.  And  of  course  any  such  difference  in  industry  defini- 
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tions  between  those  of  the  Census  and  those  actually  involved  in  our  cases  pro- 
duces corresponding  variations  in  sales  figures  and  the  like.  Nevertheless,  this 
is  the  best  published  data  available  for  all  manufacturing  industries  (no  such 
data  is  available  at  all  for  non-manufacturing  industries,  e.g.,  retailing,  whole- 
saling, services,  etc.)  and,  in  general,  it  is  at  least  a  helpful  starting  point  in 
evaluating  where  an  industry  stands  on  the  competitive-monopolistic  spectrum. 
In  the  aggregate,  these  appendices  give,  we  believe,  as  complete  a  picture  of 
the  work  of  this  Division  as  we  are  able  to  provide  without  some  additional  time 
to  collect,  analyze  and  process  through  our  data  processing  system  a  consider- 
able amount  of  additional  information. 

Appendix  A 

FORMAL  MATTERS  IN  LITIGATION 

This  Division  has  four  matters  in  adjudicative  stages  at  the  present  time.  They 
are  as  follows: 

One  matter  is  pending  before  the  Commission  for  final  decision  and  it  is  not 
anticipated  that  additional  work  by  this  Division  will  be  necessary- 

The  second  matter  involves  the  food  industry  at  the  manufacturing  level. 
Trial  has  been  completed  and  the  Initial  Decision  has  been  filed.  The  matter  is 
now  pending  on  appeal  before  the  Commission.  One  company  is  involved  with 
annual  sales  of  $20  million.  It  is  not  an  industry-wide  proceeding,  although 
the  Commission  does  have  orders  against  six  other  companies  in  the  industry. 

The  object  of  this  proceeding  is  to  lower  prices  on  the  food  products  involved 
in  a  substantial  area  of  the  United  States.  Estimated  savings  to  the  public  from 
this  proceeding,  if  successful,  will  be  $800,000  per  year. 

Estimated  man  hours  to  complete  :  300 

The  third  matter  in  adjudication  involves  one  company  producing  organic 
chemicals.  Only  two  companies  are  in  the  indu.stry.  Industry  sales  are  approxi- 
mately $13  million. 

It  will  take  approximately  one  and  one-half  man  years  to  complete  the  trial 
and  appeal  to  the  Commission  on  this  matter.  It  is  hoped  the  work  of  this  Di- 
vision will  be  completed  in  fiscal  1970 ;  however,  this  depends  upon  delaying 
tactics  of  respondent. 

The  entire  industry  will  be  affected  by  this  proceeding  and  it  is  anticipated 
that  successful  prosecution  of  this  matter  will  result  in  new  entrants  and  re- 
sultant lower  prices.  It  is  believed  that  the  Commission's  complaint  and  sub- 
sequent litigation  thus  for  has  resulted  in  a  substantial  price  reduction  on  the 
relevant  product. 

The  fourth  proceeding  involves  one  company  with  sales  of  relevant  product 
of  $100  million  per  year.  Respondent  is  a  monopolist  in  the  industry.  It  will  take 
approximately  600  man  hours  to  complete.  This  matter  is  presently  involved  in 
collateral  litigation  so  that  the  amount  of  time  to  complete  mav  well  run  into 
fiscal  1971. 

The  proceeding  is  directed  at  preventing  respondent,  a  monopolist,  from  using 
its  dominant  position  to  injure  small  competitors  in  this  declining  industry. 

Appendix  B 

April  15,   1969. 
Subject:  Ideas  and  Basic  Plans  for  the  Fiscal  1971  Budget. 
To :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 
From:  Rufus  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

In  accordance  with  the  memorandum  from  the  Chairman  dated  March  20, 
1969  concerning  budget  justification  and  plans  for  fiscal  1971  this  Division  sub- 
mits the  following  statistics,  information  and  discussion. 

As  of  the  date  of  this  memorandum,  this  Division  is  operating  with  twenty- 
nine  (29)  attorneys  not  Including  the  Division  Chief  and  two  secretaries.  Due  to 
the  loss  of  several  senior  attorneys,  and  the  lack  of  experience  of  a  substan- 
tial number  of  our  staff,  prime  responsibility  for  the  expected  increased  work- 
load will  fall  into  the  hands  of  a  relatively  few  senior  attorneys,  with  the  junior 
attorneys  spread  quite  thin. 

Additionally,  as  has  happened  before,  it  is  expected  that  during  fiscal  1971, 
more  investigations  will  result  in  formal  hearings  that  will  require,  inter  alia, 
a  significant  shift  in  the  assignment  and  the  responsibility  of  other  matters : 
and  place  an  unusual  burden  on  those  attorneys  not  actually  involved  in  formal 
hearings  or  consent  negotiations. 


800 

In  compiling  the  data  outlined  below,  we  have  taken  into  consideration  all 
matters  that  are  now  actually  reaching  formal  recommendations,  as  well  as  all 
matters  in  the  field  or  in  our  Division  that  in  our  best  judgment  will  result  in 
formal  action.  Naturally,  the  discussion  does  not  include  the  dozens  of  informal 
or  formal  matters  begun  and  processed  daily  that  will  be  closed  out  prior  to 
fiscal  1971 ;  nor  does  this  discussion  include  those  many  matters  which,  during 
fiscal  1971.  at  any  one  time  will  not  involve  a  substantial  commitment  of 
manpower,  but  still,  during  the  year  consume  hundreds  of  man  hours.  Addi- 
tionally, we  shall  not  discuss  the  dozens  of  matters  that  will  be  processed  through 
our  small  business  procedure  both  to  obtain  expeditious  relief  for  taxpayers, 
but  also  to  avoid  the  expense  of  protracted  investigations. 

The  Chairman  raised  several  serious  (juestions  in  his  memorandum  that  are 
not  novel  to  this  Division.  Basically,  these  questions  entail  an  effort  to  stop 
complete  reliance  on  the  "mail  bag"  for  our  workload ;  as  well  as  an  attempt  at 
a  more  foresightful  form  of  law  enforcement.  Although  this  Division  can  never 
justifiably  modify,  such  less  reject,  the  "mail  bag"  as  a  source  of  work  for  the 
Commission,  it  does  consider  additional  techniques  as  valid  means  of  searching 
out  violations  of  the  antitrust  laws,  given  a  suflScient  budgetary  base. 

Essentially  one  of  these  techniques  would  be  the  establishment  of  a  special 
group  of  Division  attorneys,  working  with  economists,  who  would  examine, 
investigate,  and/or  hold  hearings  in  different  industries  to  determine  whether 
anti-competitive  practices  exist. 

For  example,  this  Division  regularly  receives  complaints  from  different  fran- 
chisees of  many  franchise  systems  through  the  country.  Some  letters  are  simply 
private  individualized  controversies.  Others,  however,  bear  seriously  on  possible 
unfair  practices  applicable  to  many  situations.  If  we  had  the  money,  and  also 
the  attorneys  described  above,  we  would  quite  independently  study  franchise 
qua  franchising  in  the  context  of  the  antitrust  laws.  We  conceivably  could 
promulgate  rules ;  give  guidance  to  businessmen  and ;  bring  cases  as  a  last  resort. 

This  example  not  only  answers  the  problem  of  the  "mail  bag",  but  also  answers 
the  other  questions  set  forth  in  the  Chairman's  memorandum,  i.e.,  what  should 
we  be  doing  that  we  are  not  doing,  and  what  practices  should  we  be  looking 
into  that  we  are  not,  if  we  had  the  money. 

This  Division  would  recommend  similar  action  in  several  consumer  purchas- 
ing areas — food,  furniture  and  clothing  among  others.  We  have  committed,  and 
will  continue  to  commit,  substantial  manpower  in  each  of  these  areas.  However, 
our  activity  is  relatively  piecemeal.  Our  Bureau  of  Economics  has  made  signifi- 
cant studies  in  several  of  these  areas.  However,  absent  the  money,  manpower 
and  planning  to  implement  these  studies  with  legal  action  w^here  necessary, 
the  studies  for  our  purposes  have  very  limited  value. 

In  the  above  context  then  the  following  are  the  major  projects  this  Division 
will  commit  its  budget  and  manpower  to  in  fiscal  1971.  We  have  attempted  to 
list  them  in  order  of  economic  priority,  i.e.,  what  acts  and  practices  in  what 
industries  are  having  the  most  far  reaching  anti-competitive  effects. 

1.  Reciprocity/. — This  Division  presently  has  under  investigation  approxi- 
mately twenty  (20)  formal  matters  involving  the  practice  of  reciprocity  in  many 
industries — chemicals,  paper  and  paper  products,  auto  parts,  vending  machines, 
dairy  products,  paint,  petroleum  and  coal  are  among  these.  The  anti-competitive 
effect  of  this  practice  is  self-evident  and  we  believe  we  are  just  beginning  to 
expose  the  extent  to  which  this  practice  is  prevalent  in  our  economy.  (2  full-time 
and  3  part-time  attorneys — $39,000) 

2.  We  are  active  in  a  number  of  areas  in  the  retail  and  wholesale  food  indus- 
try and  there  is  no  question  that  fiscal  1971  will  involve  comparable  commit- 
ments. The  following  are  matters  that  we  believe  will  require  significant  Divi- 
sion manpower  in  fiscal  1971. 

(a)  Retail  groceries. — selling  below  cost,  monopolization  by  several  major 
retail  chains  (2  attorneys— $26,000). 

(ft)   Asparagus. — price  fixing  (1  attorney — $13,000) . 

(c)  Beer. — vertical  price  fixing  (2  attorneys — $26,000) . 

id)  Spices. — horizontal  price  fixing  ( 1  attorney — $13,000) . 

(e)  Soft  Brings. — tying  of  soft  drink  syrups  to  free  fountain  equipment  (2 
attorneys— $26,000). 

3.  Gasoline. — This  Division,  as  in  the  past,  is  receiving  literally  dozens  of 
complaints  each  month  from  retail  gasoline  dealers  concerning  numerous  prac- 
tices of  the  major  gasoline  producers.  Additionally  we  have  instituted  some  in- 
vestigations for  alleged  price  fixing,  price  discrimination  and/or  predatory  pric- 
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ing;  and  we  believe  these  numbers  on  both  the  informal  and  formal  level  will 
increase  as  we  go  into  fiscal  1971  (3  attorneys — $39,000). 

4.  Franchising. — In  addition  to  numerous  informal  matters  being  reviewed  by 
this  Division  in  the  franchise  field,  the  Division  has  under  investigation  major 
franchisers  in  the  clothing  and  household  appliances  field  for  possible  price  fix- 
ing, allocations  of  customers  and  territories,  as  well  as  inducement  of  discrimi- 
natory prices  for  wholesalers  supplying  retail  outlets.  Literally  hundreds  of 
business  concerns  are  involved  in  these  practices.  These  matters  are  presently 
in  the  field  and  formal  action  is  expected  during  fiscal  1971  (4  attorneys — 
.$.">2,000 ) . 

5.  Small  Business. — As  in  previous  years,  each  attorney  including  the  Division 
Chief  is  daily  engaged  in  five-digited  investigations  referred  to  as  our  small 
business  procedure.  This  procedure  is  proving  its  worth  more  and  more  each 
year  in  stopping  antitrust  violations  in  their  incipiency  as  well  as  settling  dis- 
putes between  businessmen  at  a  relatively  nominal  cost  to  the  Commission  and 
taxpayers.  Since  its  inception,  the  matters  being  processed  through  this  pro- 
cedure have  increased  annually  and  the  same  increase  is  expected  for  fiscal  1971 
( ">  a ttorneys— .$6r),000 ) . 

().  Hearing  Aids. — In  the  past  two  years  this  Division  has  been  receiving 
numerous  complaints  concerning  the  high  as  well  as  almost  uniform  cost  of 
hearing  aids  and  batteries  in  this  country.  Information  received  has  finally  given 
us  a  basis  upon  which  to  commence  an  industry-wide  investigation  of  the  retail 
pricing  practices  of  hearing  aid  and  battery  manufacturers.  Eleven  (11)  investi- 
gations have  been  instituted  and  indications  are  that  formal  action  may  well 
take  place  during  fiscal  1971  ( 3  attorneys— $39,000 ) . 

7.  Pctrotcinn  Coke. — An  in-depth  investigation  of  the  entire  petroleum  coke 
industry  in  the  United  States  was  recently  completed  by  this  Division.  As  a 
result,  a  formal  complaint  was  recently  forwarded  to  the  Commission  recom- 
mending issuance.  Nine  respondents  are  named,  including  several  major  oil 
companies,  and  charged  with  unreasonably  long  term  supply  contracts  of  petrol- 
eum coke  in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act.  It  must 
be  assumed  that  formal  litigation  will  carry  this  matter  well  into  fiscal  1971  ( 2 
attorneys— $26,000 ) . 

S.  Office  Equipment. — This  Division  regularly  receives  complaints  in  the  of- 
fice equipment  industry  concerning  tying  arrangements,  resale  price  maintenance 
and  refusals  to  deal.  The  majority  of  these  are  processed  by  means  of  our  small 
business  procedure.  Some  have  taken  on  such  proportions  however,  that  neces- 
sarily, seven-digit  numbers  were  assigned  and  investigations  are  neai'ly  com- 
pleted. It  is  expected  that  a  substantial  allocation  of  manpower  will  be  made 
to  this  industry  in  fiscal  1971.  The  practices  include  price  fixing,  tying  arrange- 
ments and  conspiracy  to  boycott  (3  attorney.s — $39,000). 

9.  Drugs. — It  was  reported  previously  that  this  Division  had  devoted  con- 
siderable effort  in  develojung  information  on  price  fixing  in  the  sale  of  quinidine. 
Although  the  .lustice  Department  has  decided  to  bring  a  Grand  Jury  proceeding 
against  the  companies  involved,  the  Commission  has  retained  civil  jurisdiction 
and  as  a  resiilt  this  Division  expects  to  l)riug  formal  action  against  the  involved 
companies  and  individuals  sometime  during  fiscal  1970.  Said  action  would  neces- 
sarily extend  into  fiscal  1971  and  beyond  ( 3  attorneys — $39.000) . 

As  in  the  past,  this  Division  continues  to  receive  complaints  regarding  activi- 
ties in  the  drug  industry  that  require  a  continuing  surveillance.  Accordingly,  we 
always  have  the  equivalent  of  one  attorney  functioning  in  said  industry  and 
there  is  no  reason  to  assume  that  future  requirements  will  be  any  different  ( 1 
attorney— $13,000). 

10.  Newspaper  Industry. — In  accordance  with  Commission  instructions,  this 
Division  initiated  a  full  scale  investigation  of  alleged  discriminatory  rate  struc- 
tures, advertising  rates,  and  the  practice  of  doubling  billing  in  the  newspaper 
indu.><try.  Twenty  (20)  companies  are  under  investigation  and  these  investiga- 
tions are  expected  to  be  completed  sometime  during  fiscal  1970  with  formal  action 
taking  them  into  fiscal  1971. 

In  addition  there  are  a  number  of  other  formal  and  informal  matters  being 
investigated  in  the  newspaper  and  magazine  advertising  field  that  should  be 
completed  during  fiscal  1970  with  formal  action  taking  them  into  fiscal  1971 
(4  attorneys— $52,000). 

11.  TV  Advertising. — This  Division  in  conjunction  with  the  Bureau  of  Eco- 
nomics is  presently  studying  alleged  discriminatory  advertising  rates  charged 
by  the  major  TV  networks  throughout  the  country.  Additionally,  other  discrim- 
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iuatory  practices  have  been  uncovered  that  compound  the  seriousness  of  the 
practices  involved.  It  is  expected  that  this  study  will  be  completed  sometime 
during  fiscal  1970  and  that  recommendation  of  formal  complaints  will  carry  this 
matter  well  into  fiscal  1971. 

12.  Bus  Tire  Industry. — Five  (5)  major  tire  manufacturers  are  presently 
under  investigation  for  engaging  in  restrictive  leasing  arrangements  of  tires  with 
bus  companies.  This  investigation  should  be  returned  from  the  field  in  fiscal  1970 
and  formal  action  recommended  for  fiscal  1971  (2  attorneys — $26,000). 

13.  LP  Oas  Industry. — This  Division  presently  has  under  investigation  14 
major  oil  companies  for  alleged  price  fixing,  conspiracy  to  boycott  and  attempt 
to  monopolize  the  industry  in  the  sale  of  propane  gas.  Formal  action  is  expected 
in  fiscal  1971  (3  attorneys— $39,000). 

14.  Multi-Media  Advertising. — An  investigation  was  recently  begun  by  this 
Division  into  an  alleged  attempted  monopolization  by  a  major  broadcasting  and 
news  complex  in  the  Washington  area.  Essentially,  the  alleged  practices  involve 
the  exclusion  of  other  networks  by  use  of  multi-media  power  to  capture  adver- 
tising dollars  in  the  area.  It  is  our  intention  to  work  closely  with  the  Bureau  of 
Economics  during  the  entire  matter.  It  is  expected  that  formal  action  will  com- 
mence in  fiscal  1971   (2  attorneys— $26,000). 

15.  Miscellaneous. — Based  upon  our  present  estimations  of  completion  time 
and  availability  of  evidence  in  support  of  the  charges  under  investigation,  it  is 
the  judgment  of  this  Division  that  the  following  matters  will  result  in  com- 
plaints that  will  require  the  assignment  of  significant  manpower  in  each  of  the 
following  matters  in  fiscal  1971.  Naturally,  if  informal  disposition  is  made  of  any 
or  all  of  these  matters  this  judgment  will  necessarily  be  changed. 

(a)   Ready-mixed  concrete — sales  below  cost,  attempted  monopolization. 
(&)   Farm   Eqnipment — resale  price  maintenance    (2  attorneys — $26,000). 

(c)  Retail  TV  Sale — resale  price  maintenance  (2  attorneys — .$26,000). 

(d)  Chetnicals — price  fixing  conspiracy,  price  discrimination,  sales  below  cost, 
monopolization  in  the  sale  of  propionic  acid,  and  calcium  and  sodium  propio- 
nates (2  attorneys— $26,000). 

(e)  Auto  Parts — several  matters  involving  resale  price  maintenance,  exclu- 
sive dealing,  tying  arrangements  and  price  discrimination  (2  attorneys — $26,000). 

(/)  Utilities — Discriminatory  pricing  and  promotional  allowances,  tying  ar- 
rangements (2  attorneys — .$26,000). 

(ff)  Cosmetics — resale  price  maintenance,  price  discrimination,  customer  re- 
striction (2  attorneys— $26,000). 

(h)   Linen  rentals — price  fixing,  customer  allocation    (2  attorneys — $26,000). 

(t)  Footwear — TBA  arrangement  between  footwear  manufacturer  and  retail 
store  chains  (2  attorneys— .$26,000). 

(/)  Furniture  and  appliances — resale  price  maintenance  (2  attornevs — 
$26,000). 

AA"e  have  for  purposes  of  this  report  discussed  what  we  consider  will  be  the 
major  activities  of  this  Division  for  fiscal  1971.  Of  the  2.57  investigations  for 
which  we  are  now  responsible,  any  one  or  any  series  of  investigations  obviously 
could  develop  into  significant  consumers  of  manpower ;  while  any  reduction  in 
this  number  would,  we  feel,  be  quickly  replaced  by  others. 

We  have  also  discussed  what  we  believe  this  Divi.sion  "ought"  to  be  doing. 
Given  adequate  funds  and  manpower,  we  believe  a  combination  of  these  forms 
of  activity  will  more  than  fulfill  our  responsibilities  in  the  enforcement  of  Section 
5  of  the  Federal  Trade  Commission  Act. 
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APPENDIX  C 
FORMAL  AND  INFORMAL  MATTERS  PENDING,  THROUGH  MAY  31,  1969 


Ind. 
code 


Proposed  respondent 


File  No. 


Sales,  4-firm 

Num-            industry/  concentra- 

berof        respondent  tion 

firms       (thousands)  (percent) 


0133 
1389 

1951 

2032 

2036 

2037 


2051 

2071 

2037 
2086 

2807 

2094 

2098 


2099 


2221 
2251 

2293 

2337 

2341 

2351 
2361 

2499 

2512 

2591 

2621 

2631 
2645 
2649 

2653 


1 


2071 
2037 


6110155 
6610065 
6710075 
6810081 
6810086 
6810087 
6810088 
6810089 
6910076 
6910095 


6810130 
6910098 


2099 
2099 
2099 
2099 
2099 
2099 
2099 
2099 
2099 
2099 


2251 
2293 


10 


1,169,299 


4,505,995 
1,454,512 


2.120,920 

729, 704 

473,993 
222, 947 


1,797,284 


Broiler  chickens. 

Oil  and  gas  field  services,  n.e.c. 

Halliburton  Co.  (man-hours  worked/required,  114)__.     6710275        1389 

Small  arms: 

Ithaca  Gun  Co.  Inc - 6910078        1951 

Canned  specialties  (154)..  

Hammons  Product  Co.,  etal 6810143        2032 

Fresh  or  frozen  packaged  fish  and  seafoods: 
Gortons  of  Gloucester  Inc.,  (528) (man-hours  worked/ 

required.  770) 6610001        2036  1  391,174 

Frozen  fruits,  fruit  juices,  vegetables,  and  specials 

(566) 1,548,663 

Mrs.  Smith  Pie  Co.  (man-hour";  worked/required,  186)      6610049        2037  

Stouffer  Foods  Corp.  (man-hours  worked/required, 

14). 6710212       2037 

General  Foods  Corp.  (man-hours  worked/required,  42).     6710215        2037  _ 

Coca  Cola  Co.  (man-hours  worked/required,  8) 6710217        2037 

Bread  and  other  bakery  products,  excluding  cookies 

and  crackers  (4339). 

Candy  and  other  confectionery  oroducts: 

Bartons  Candy  Corp.  (1142).., 6710087 

Campbell  Soup  Co 6:710216 

Bottled  and  canned  sott  drinks  and  carbonated  water: 

Coca-Cola  Bottling  Co.  cl  .fVlemphis  (3569) 6810100       2086 

Flavoring  extracts  and  flavoring  sirups,  n.e.c: 

Coco-Cola  Co.  et  al  (492) . 6610030        2087 

Animal  and  marine  fats  and  oils: 

Herman  Isacs  Inc.  ctaKSie) 6610195        2094 

Macaroni,  Spaghetti,  Vermicelli,  and  noodles  (207) 

Golden  Grain  Macaroni  Co 0108737        2098 

LarosaV  &  Sons  Inc 6410164        2098 

Western  Globe  Products  Inc 6410165        2098 

Calitornia-Vulcon  Macaroni  Co 0410166        2098 

U.S.  Macamni  Manufacturing  Co.  Inc 6410167        2098 

Food  preparations,  not  elsewhere  classified,  (1,997).. 

Standard  Brands  Inc.  et  al 

General  Foods  Corp.  (closed  Sept.  15, 1957) 

Sioux  Honey  Association  Inc 

General  Foods  Corp. 

General  Mills  Inc 

Standard  Brands  Inc 

National  Biscuit  Co 

Kellogg  Co 

Southern  Corp.  Et  al 

Pacific  Molasses  Co.  Et  al 

Broad  woven  fabric  mills,  man-made  fiber  and  silk. 
Womens  hosiery,  seamless  and  full  fashioned: 

Burlington  Industries  Inc.  (353).. 

Paddings  and  upholsterv  filling: 

Allen  Industries  etal  (168) 

Womens,  misses  and  juniors  suits,  skirts  and  coats 
(2,481)- 

Praetan  Juniors  Inc 6710080        2337 

Womens,  misses,  childrens,  and  infants  underwear 

and  nighty  (978): 

Van  RaalteCo.  Inc 6810129        2341 

Millinerv. 

Dresses,  blouses,  waists,  and  shirts  (627): 

R.  L.  Davis  Manufacturing  Co.  Inc 6910040        2351 

Wood  products,  not  elsewhere  classified  (2,818): 

International  Balsa  Corp.  etal 6810095        2499 

Wood  household  furniture,  upholstered  (1,729): 

Drexel  Enterprises,  Inc 5610149        2512 

Venetian  blinds  and  shades  (696): 

Joanna  Western  Mills  Co.  etal 6810060        2591 

Papermills,  except  building  paper  mills  (186): 

International  Paper  Co 6610084        2621 

Georgia  Pacific  Corp 6910085        2621 

Paperboard  mills  (146): 

West  Virginia  Pulp  &  Paper  Co 6810097        2631 

Die  cut  paper  and  paperboard,  and  cardboard  (370): 

Psychological  Corp.  et  al 6910008        2645 

Converted   paper  and   paperboard   products,   n.e.c. 
(570): 

S.  E.&  M.Vernon,  Inc 5610039        2649 

Corrugated  and  solid  fiber  boxes  (520): 

Continental  Can  Co.  (closed  June  2,  1959) 5610095        2653 


606,  560 
156, 539 

1,522,725 

976, 108 

443,  343 
785,  367 
983,204 
199,  552 

3,824,915 

2,315,194 
378,  332 

591,750 
2, 166, 137 


67 


25 
24 


23 

15 


12 

62 

23 
31 


24 


34 
28 


11 

12 
14 
13 
37 

26 

27 
36 


20 
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Sales,  4-firm 

Num-            industry/  concentra- 

•  no-                                                                                                                                 ber  of        respondent  lion 

code          Proposed  respondent                                                        File  No.                     firms       (thousands)  (percent) 


2654         Sanitary  food  containers  (98): 

Union  Carbide  Corp 6610110  2654  1  905,931  52 

2711  Newspapers:    Publishing,    publishing   and    printing 

(7,982): 

Wall  Street  Journal  6610187  2711  15 

AlvinS.  Singer 6710157  2711 

Tribune  Co 6710192  2711 

Chicago  American  Publishing  Co 6710193  2711 

Field  tnterprise.  Inc.  .        _.     _.     ..  6710194  2711 

Forest  City  Publishing  Co 6710195  2711 

E.  W.  Scripps  Co 6710196  2711 

HearstCorp .._  6710197  2711 

Los  Angeles  Times,  etal 6710198  2711. 

Times-Picayune  Publishing  Corp 6710199  2711 

News  Syndicate  Co.,  Inc 6710200  2711 

New  York  Times  Co 6710201  2711 

Long  Island  Daily  Press  Publishing 6710202  2711  

San  Francisco  Newspaper  Printing  Co 6710203  2711 

Tribune  Publishing  Co 6710205  2711 

Seattle  Times  Co 6710206  2711 

Washington  Daily  News  Publishing  Co 6710207  2711     ... 

Evening  Star  Newspaper  Co 6710208  2711 

New  York  Post,  etal 6710209  2711.... 

Post-1  nteiligencer.  etal 6710210  2711 

Washington  Post  Co.,  etal 6710211  2711       ..  4,483,592 

Essex  County  Newspapers  inc.  (closed  May  21, 1969)..  6710223  2711  22  15 

2721  Periodicals:    Publishing,    Publishing    and    printing 

(2,562):  Curtis  Publishing  Co 6910044  2721  1  2,2295,716  28 

2813  Industrial  gases  (104): 

General  Dynamics  Liquid  Carbonic 6410285  2813 

Cardox  Division  of  Chemetron,  Inc. 6510102  2813  2  425,388  72 

2819  Industrial      inorganic      chemicals,      n.e.c.       (404): 

Anheuser-Busch  Inc.  et  al 6910028  2819  1  3,493,870  31 

2821         Plastics  materials,  synthetic  resins,  and  nonvulcaniza- 

(391):  L.H. P.  Corp.,  etal 6410254  2821  1  2,571,492  35 

2833  Medicinal  chemicals  and  botanical  products  (122): 

KoppersCo.,  Inc 0108755  2833  305,793  68 

Olin  Mathieson  Chemical  Corp 6610087  2833  305,793  68 

Occidental  Petroleum  Corp 6910092  2833  3  305,793  68 

2834  Pharmaceutical  preparations  (944):  Parke  Davis,  etal.  6610082  2834  

F.  R.  Squibb  &  Sons,  Inc 6810059  2834  2  3,314,323  22 

2842         Sperial  clean,  polish,  sanitation  preparations,  exclud- 
ing soap 

2844  Perfumes,  cosmetics,  and  other  toilet  preparations 

(673): 

Clairol,  Inc 6710098  2844 . 

Holiday  Magic,  Inc 6710190  2844  

Neutrogena  Corp ._  6810058  2844 

Bonne  Bell,  Inc 6810079  2844  4  1,792,662  38 

2851  Paints,    varnishes,    lacquers,    enamels    and    allied 

products  (1,579)  :Sherwin  Williams  Co. 6910083  2851  1  2,456,361  23 

2879  Fertilizers  (144):  California  Chemical  Co 6610054  2879  1  869,213  34 

2879          Agricultural  pesticides  and  other  agricultural  chemi- 
cals (241):  Stauf'er  Chemical  Co.  et  al 6610037  2879  1  476,661  33 

2893  Printing  ink  (216):  Sun  Chemical  Corp 6910075  2893  1  268,012  48 

2899         Chemicals  and  chemical  preparations,  n.e.c.  (1,312) : 

CelaneseCprp.  of  America.. 6810104  2899  1  931,691  21 

2911  Petroleum  Refining  (266): 

Gulf  Oil  Corp.  et  al  (3394) 6310267  2911  

Gulf  Oil  Corp.  etal  (4925) 6610171  2911  

Tyson  Foods,  Inc  (4925) 6610189  2911  

Continental  Oil  Co.  etal  ..  . 6810005  2911  

Hess  Oil  &  Chemical  Corp 6810013  2911 

Standard  Oil  Co.  of  Ohio 6810019  2911  

Humble  Oil  &  Refining  Co.  etal 6810067  2911  

Ray  Oil  Co.  etal   6810070  2911  

Clark  Oil  &  Refining  Corp.- 6910017  2911  

APCO  Oil  Corp.      6910091  2911  11        16,496,896  34 

3011  Tires  and  inner  tubes  (105): 

Firestone  Tire  &  Rubber  Co 6710007  3011 

General  Tire  &  Rubber  Co 6710008  3011  

B.  F.  Goodrich  Co.       6710009  3011 

Goodyear  Tire  &  Rubber  Co 67.0010  3011 

United  States  Rubber  Co 6710011  3011 

Firestone  Tire  &  Rubber  Co 6910025  3011  

J.  N.CeazanCo.  etal 6910045  3011  7         2,949,573  70 
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6610008        3421 


6610170        3494 


3021  Rubber  footwear  (44):  Bro/vn  Sho8  Cx  etal   6810105        3021 

3059         Fabricated  Rjbber  Products,  not  elsewhere  classified 

(1,046):  Kendall  Co.,  Bauer  &  Black  Division  _ 6310357        3069 

Gates  Rubber  Co.   6810062        3069 

3079         Miscellaneous  plastics  products  (4,101): 

Koppersetal(4,101) 6410308        3079 

3141         Footwear,  except  house  slippers  and  rubber  footwear 
(785): 

Genescoinc 6810023       3141 

3262         Vitreous  cfiina  table  and  kitchen  articles  (26): 

Frederick  Lunning  Co  ,     6810142        3262 

3273  Ready  mixed  concrete  (3,999): 

Ready  Mix  Concrete  Co.  eta!.. 6610107        3273 

3291  Abrasive  products  (340): 

Carborundum  Co 691,0087      3291 

3312         Blast  furnaces  including  coke  ovens,  steel  and  roll 

mill. 
3321  Gray  iron  foundries  (1,062): 

Stockham  Valves  &  Fittings 6710239        3321 

GrinnellCorp _.    5710240        3321 

3421  Cutlery  (156): 

Gillette  Co.  et  al 

3494  Valves  and   pioe  fittings,   except  plumbers,   brass 

(508): 

Iron  Pipe  Fittings  S  Unions  Ind 

3519  Internal  combustion  engines,  n.e.c.  (120): 

Kierhaefer  Corp 

Chrysler  Corp 

3522  Farm  machinery  and  equipment  (1 ,481): 

Gravely  Tractors,  Division  of  Studebaker 

International  Harvester  Co. , . -   

3537  Industrial  trucks,  tractors,  trailers,  and  stack  (304): 

Yale  &  Towne  Inc  _..   ...... 

3559         Special  industry  machinery,  n.e.c.  (1,073): 

Van  Products  Co 

3562  Ball  and  roller  hearings (93): 

Fafnir  Bearing  Co - 

3566  Mechanical  power  transmission  equipment  excluding 

ball  and  R(498):  Koppers  Co.,  Inc... 

3573  Electronic  computing  equipment:  Addo-X  Inc.,  et  al.. 

3579  Office  machines,  n.e.c.  (158):  Service  Recorder  Co 

3581  Automatic  merchandising  machines  (148):  Automatic 

Canteen  Co.,  of  America 

3589         Service    industry    machines,    n.e.c.   (496):   Scott  & 

Fetzer  Co 

3611          Electric  measuring  instruments  and  test  equipment 
(536):  Hewlett-Packard  Co 

3633  Household  laundry  equipment  (31):  Maytag  Co 

3572         Typewriters  (17):  IBM 

3634  Electric  housewares  and  fans  (286): 

Sunbeam  Corp 

Dynamics  Corp.  of  America 

3642         Lighting  fixtures  (1,203): 

La-Z-Boy  Chair  Co 

Tiffin  Scenic  Studios  Inc 

3551  Radio  and  television  receiving  sets,  excluding  com- 

munications (322): 

V.  M.  Corp.  etal 

Ampex  Corp 

KLH  Research  &  Development  et  al 

Magnavox  Co 

IVIartel  Electronics 

Sylvania  Electric  Products  Co.  Inc 

3652  Phono.grapn  records  (157): 

Capitol  Records  Inc 

Columbia  Broadcasting  System  Inc 

RCA  Victor  Records 

Garmisa  Distributing  Co.  et  al 

Spartan  industries  Inc.  et  al. _ 

American  Broadcasting  System... 

Pickwick  International  Inc 

Capitol  Industries  Inc 

Columbia  Broadcasting  System 

Transamerica  Corp 

3679  Electronic  components  and  accessories,  n.e.c.  (1,743)... 

Stancor  Electronics  Inc.  etal 6510172        3679 

3691  Storage  batteries  (183): 

Moto-TrucCo 6710150       3691 

Otis  Elevator  Co 6710151        3691 

Eaton  Yale  &  Towne 6710152        3691 

Lewis-Shepard 6710153        3591 

Raymond  Corp 6710154       3691 

Clark  Equipment  Co 6710155        3591 

Allis  Chalmers  Inc 6710156        3691 


354,239 


6410241 
6410261 

6510088 
681 0009 

6610007 

6910048 

6710219 

6610067 
6910099 
6310126 

6510057 

5710082 

6810024 
6810140 
6910122 

6610096 
6910080 

6610050 
6810138 


6310120 
6610020 
6610112 
6610127 
6637053 
6910084 

6110078 
6410008 
6810117 
5910089 
6910090 
6910644 
S9 10645 
6910646 
6910647 
6910648 


3519 
3519 

3522 
3522 

3537 

3559 

3562 

3566 
3573 
3579 

3581 

3589 

3611 
3633 


3634 
3634 

2512 
3642 


3651 
3651 
3651 
3651 
3651 
3651 

3652 
4833 
3552 
3652 
3652 
3652 
3652 
3652 
3652 
3652 


10 


2,  597,  999 
3,165,440 

2,251,132 

50,  954 

2,  292,  504 

704,212 


1,984,944 
283, 352 

1.55?,  509 


1,473,574 


2,  842, 243 
446,957 
982, 074 
998,  784 
888, 461 


349, 210 

238, 000 

378, 300 

749,220 
760,171 
315,385 


850, 281 
'i,'i59,"497" 


2,254,878 


180, 173 
2,332.215 
2,332,215 


62 
23 


25 

69 

4 

58 


28 
66 

13 

'49 


43 

54 

10 

57 

24 

59 

55 

U 

34 
78 
76 


41 
"17 


41 


69 
13 

13 


516,457 


59 
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Sales,  4-iirm 

Num-  industry/   concentra- 

Ind.  berof        respondent  tion 

code         Proposed  respondent  File  No.  firms      (thousands)     (percent) 

3694         Electrical  equipment  for  internal  combustion  engine 
(163): 

General  Motors 6710095  3694             1             900,563                69 

3714  '       Motor  vehicle  paits  and  accessories  (1,655): 

National  Wheel  &  Rim  Association 6110824        3714 

ChryslerCorp 6610120        3714 

Ford  Motor  Co 6610121        3714 

General  Motors  Corp 6610122        3714 

International  Harvester  Co... 6610123        3714  

White  Motor  Corp 6610124        3714 

Automotive  Service  Industry  Association,  etal 6710002        3714 

Eskimo  Radiator  Manufacturing  Co.. 6810017        3714 

Arrow  Armatures  Co 6910004        3714 

MaremontCorp 6910043  3714           10        12,345,630                79 

3799  Transportation  equipment,  n.e.c.  (507): 

Vesely  Co.  (man-hours  worked/required,  833) 6610106  3799            1            167,375                14 

3811  Engineering,  laboratory,  and  scientific  and  research 

(571): 

Curtiss  Wright  Corp 0108703  3811             1             553,920                29 

3822         Automatic  temperature  controls  (88): 

Robertshaw  Controls  Co 6810105  3822             1             527,358                55 

3842         Orthopedic,  prosthetic,  and  surgical  appliances (657): 

Revlon,  Inc. (2844) 6310251        2844 

RadioearCorp 6710269       3842 

TelexCorp 6910029       3842 

SiemansMedlcalof  America,  I nc 6910030       3842 

SeeburgCorp 6910031       3842 

Maico  Hearing  instruments. 6910032       3842 

Beltone  Electronics  Corp 6910033       3842 

Audivox.Inc 6910034       3842 

Acousticon  International... 6910035       3842 

Otarion  Electronics,  Inc 6910036        3842  

Dahlberg  Electronics,  I  nc 6910037       3842  

Zenith  Hearing  Aid  Sales  Corp 6910038  3842           12            594,756                49 

3861         Photographic  equipment  and  supplies  (499): 

XeroxCorp 6510009       3861 

SCMCorp 6510030       3861 

Lanier  Systems  Co 6610056       3861 

Savin  Business  Machines  Corp.. 6910054       3861 

Litton  Industries,  Inc 6910068  3861             5          1,851,213                63 

3871         Watches,  clocks,  clockwork  devices  and  parts  (150): 

BubvaWatchCo 6710270  3871            1            511,168               46 

3931  Musical  Instruments (288):  Chicago  Musicallnstru- 

mentCo.,etal 6910095  3931             1             314,407                38 

3949  Sportine  and  athletic  goods,  n.e.c.  (1,361):  W.  J.  Voit 

Rubber  Corp 6510039  3949             1             704,718                37 

3961         Custume  Jewelry  and  costume  novelties,  except  or 

(910):Coro,  Inc ...  9610023  3961             1             380,478                17 

3964         Needles    pins,  hooks  and  eyes,  and  similar  notions 

(315):  Talon,  Inc.,  etal 6410016  3964             1             337,285                34 

3999  Manufacturing  industries,  n.e.c.  (1,479):  Fur  Dressers 

Bnreauof  America,  Inc 6910100  3999             1             458,471                 13 

4925         Mixed,  manufacturing  or  liquid  petroleum  gas  pro- 
duction and/or  distribution: 

LPGssSuppliers,  Inc.. 6810115        4925  

LP  Gas  Suppliers 6610171  2 

4931  Electric  and  other  services  combined:  Virginia  Electric 

&PowerCo 6610117       4931             1 - 

5012  Automobiles  and  other  motor  vehicles: 

Fiat-Roosevelt,  et al 6910081       5012            1 ..-. 

5013  Automotive  equipment: 

Partslnc                     6810139        5013  

Beck  Distributing  Corp.,  etal.... 6910016       5013            2 

5022         Drugs,  drug  proprietaries,  and  druggists,  sundries: 

National  Association  of  Retail  Druggists 6610034       5022 

Yardleyof  London,  Inc.,  et  al.. 6610076        5022             2  

5043         Dairy  products. 

5048         Fresh  fruits  and  vegetables; 

Andrus&  Roberts  Produce  Co.  etal 6510089        5048             1 
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5049         Groceries  and  related  products,  n.e.c: 

R.W.  Winchell  Donut  Supply  Co 6810039        5049  1   

5059  Farm  products,  raw  materials,  n.e.c: 

Aberdeen  Tobacco  Board  of  Trade ,_.    6910042        5059  1   

5065  Electronic  parts  and  equipment; 

Martel  Electronics,  I  nc 6810008        5065  1   

5082         Construction  and  mining  macninery  and  equipment; 

Dejur-Amsco  Corp 6510174        5082  1  ._ 

5087  Equipment  and  supplies  for  service  establisfiment: 

Koken  Companies,  Inc 6710169        5087  1  ._. 

5091  Metals  and  minerals,  n.e.c; 

Great  Lakes  Carbon  Corp _-    6510023        5091  

Crystal  Industries,  Inc,  etal 6510164        5091  2  .-. 

5093         Scrap  and  waste  materials: 

HugoNeu-ProlerCo       .   6610009        5093  1 _ 

5095         Beer,  wine, and  distilled  alcoholic  beverages; 

Beverage  Distributors,  Inc,  etal 6510159        5095  1  

5099         Wholesalers,  n.e.c: 

West  Coast  Record  Distributors.- 6610044        5099 

Yamaha  International  Corp 6710145        5099  

American  Toy  Co.,  etal _.._    6810119        5099  3  

5311  Departmentstores: 

Gold  Bond  Stamp  Co 6510132        5311   

Leon  Srago  Associated  Catalogues 6610029        5311  3  

5341         Automatic  Merchandising,  Machine  Operators: 

Standard  Oil  Co.  of  Ohio 6510173        5341   

Automatic  Retailers  of  America 6610042        5341   

Automatic  Retailers  of  America  etal 6610080        5341  3 

5399         Miscellaneous   general    merchandise   store:  Gibson 

ProductsCo 6710229        5399  1   

5411  Grocery  stores; 

Food  Fair  Stores,  Inc __ 6710230        5411   

Safewayetal 6810053        5411   

Quik  Pik  Food  Stores,  Inc. 6810071        5411  __ 

KrogerCo 6910014        5411  _ 

Atlantic  &  Pacific  Tea  Co.  etal.. 6910079        5411  5 _ 

5521         Women's  ready-to-wear  stores; 

National   Association   of  Women-Children   Ap- 
parel Sale 0108691        5261 

Mode-0-Day  Frocks  Co 6610184        5621  2  

5732  Radio    and    television    stores:  Anderson-McConnell 

Advertising  Age 6810014        5732  1 

5733  Music  stores: 

Handelman  DrugCo 6410201        5733  1   

5999         Miscellaneous   retail   stores,   n./e./c:   International 

Brotherhood  of  Magic 6710231        5999  1   

6052  Foreign  exchange  establishments:  American  Express 

Co 6510140       6052  1   

7213  Linen  supoly  and  industrial  launderers; 

Mission  Linen  Supply  etal 6710016        7213  

American  Linen  Supply  Co.,  etal 6710083        7213  

Steiner  American  Corp.,  etal 6710084        7213  

Chalmette  Linen  Service  et  al 6810108        7213  4  

7221  Photographic  studios,  including  commercial  photo: 

Delmar  Studios  Inc.,  etal 6910007        7221  1   

7311  Advertising  agencies  Premium  Advertising  Corp.  etal.    6810099        7311  2  

7351  News  syndicates:  Washington  Post  Co 6910093        7351  1  

7394  Equipment  rental  and  leasing  services; 

A  to  Z  Rental  Inc 6610125        7394  1  

7396         Trading  stamp  services: 

Top  Value  Enterprise  Inc 6410226        7395  1  

7538  General  automobile  repair  shops. 

7539  Automobile  repair  shops,  n./e./c: 

Aamco  Transmission  Co 6810141        7533  1  

7949         Amusement  and  recreation  services,  n./e./c: 

Wrather  Corp 6810076        7949  1  

8611  Business  associations: 

Wisconsin  Men's  Apparel  Club  et  al 6710250        8611  

Ski  Industries  America... 6810116        8611  2 

2911  Lubrication  oil  (266); 

John  Deere  Co 5910111.... 16,495,896  34 

2241  Man  made  fibers  (350): 

Eastman  Kodak  Company,  et  al 6910119  349,071  20 

2644  Wall  coverings  (77): 

Borden,  Inc.,  etal 6910112.. 36,548  33 

4833         Television  stations: 

Columbia  Broadcasting  Co.,  et  al 6410008 

'  3714  not  quoted;  3717  motor  vehicles  and  parts  used  here. 
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Memorandum 

June  20,  196U. 

Subject :  Resiionse  to  Comniissiouer  Xicliolsou'^:  Memorandum  of  June  10.  l!)6t), 

"Budget  Plans  of  the  Bureau  of  Restraint  of  Trade  for  Fiscal  1!»T1." 
To :  Commission. 
From  :  Bureau  of  Restraint  of  Trade. 

This  memorandum  will  undertake  to  relate  the  efforts  of  each  of  the  divisions 
of  this  Bureau  to  what  the  Bureau  conceives  to  be  its  overall  objectives  in 
response  to  Commissioner  Nicholson's  memorandum  of  June  10.  1909. 

In  evaluatins  the  projects  in  which  the  divisions  of  this  Bureau  are  engaged 
and/or  propose  to  be  engaged  in  tiscal  1971,  and  in  order  to  make  judgments 
or  choices  as  to  the  relative  merits  of  the  divisional  budget  requests,  which  must 
include  both  project  and  non-project  manpower  commitments,  the  Bureau  has 
little  alternative  but  to  apply  essentially  the  same  concepts  with  respect  to  its 
responsibilities  and  objectives  as  in  the  past.  We  realize  that  workload  and  eco- 
nomic demands  reipiire  a  shifting  of  emjjhasis  and  numpower  from  time  to  time 
where  the  need  is  considered  greatest,  and  this  has  been  and  will  continue  to 
be  done. 

Fundamental  differences  in  concept  and  approach  may  well  result  in  differ- 
ent "evaluation"  judgments  as  between  mendiers  of  the  Commission  and  this 
Bureau,  and,  indeed,  between  the  Bureau  and  its  individual  divisions. 

We  are  reluctant  to  involve  this  memorandiun  with  statements  of  Bureau 
position  which  are  not  the  specific  subject  of  Commission  request  or  which  may 
themselves  involve  propositions  beyond  the  scope  of  this  memorandum.  We 
believe,  however,  that  at  least  some  statement  of  basic  concepts  are  relevant 
here,  if  for  no  other  purposes  than  to  provide  the  Commission  with  specific 
propositions  for  review  which  will  enable  it  to  guide  the  Bureau  with  appro- 
priate dii-ection  at  this  time. 

This  r.ureau  proceeds  on  the  assumption  that  it  constitutes  an  enforcement 
unit  within  the  Commission  with  its  primary  responsibility  in  the  enforcement 
of  those  laws  prohibiting  unfair  methods  of  competition  involving  trade  restrain- 
ing acts  or  practices,  which  Congress  has  directed  this  Agency  to  enforce.  Simi)ly 
stated,  we  conceive  that,  to  the  extent  available  resources  permit,  it  is  the  mission 
as  well  as  the  duty  of  this  Bureau  to  enforce  the  laws  within  the  Commission's 
jurisdiction  in  each  area  of  responsibility  assigned  to  it  by  the  Conunission. 

Each  of  these  areas  of  responsibility  involves  trade  restraints  which,  we 
believe,  are  of  particular  significance  to  overall  antitrust  and  trade  regulation 
enforcement.  It  is  our  understanding,  in  the  absence  of  Conunission  instructions 
to  the  contrary,  that  it  is  the  Bureau's  mission  to  maintain  substantial  and  effec- 
tive efforts  in  each  of  these  areas  of  responsibility. 

It  is  essentially  for  this  reason  that  in  past  Bureau  submittals  we  have  recom- 
mended a  reasonable  balance  in  the  allocations  of  nmpower  among  the  several 
divisions  on  the  basis  of  the  manpower  needs  I'elevant  to  each  division's  area 
of  enforcement.  Since  the  res]ionsibilities  of  each  division  in  its  area  of  enforce- 
ment far  exceed  the  manpower  allocations  which  may  be  made  on  the  basis  of 
realistic  expectations,  we  have  not  recommended  the  disproportionate  allocation 
of  manpower  to  one  division,  or  to  one  area  of  responsil»ility.  on  a  basis  which 
will  seriou.sly  impair  the  ability  of  other  divisions,  or  the  Bureau,  to  function 
effectively  in  even  other  area  of  enforcement  responsibility. 

The  increasing  acceleration  of  the  merger  movement  within  the  economy  in 
recent  years,  for  example,  increases  the  need  for  additional  attorneys  in  that 
Division.  Some  transfers  of  personnel  from  other  divisions  and  from  other 
bureaus  to  ease  this  crisis  are  being  made.  This  does  not  mean,  however,  that 
the  rate  or  significance  of  trade  law  violations  otherwise,  are  to  any  extent 
abating.  On  the  contrary,  even  antimerger  enforcement  itself  may  incline  com- 
))anies  to  other  anticompetitive  measures.  Enforcement  actions  against  mergers 
iTi  the  dairy  and  allied  grocery  products  industries,  as  an  illustration,  appear 
to  have  increased  traflic  on  other  roads  which  lead  to  concentration.  Discrimi- 
nations in  price  relative  to  the  supply  of  food  products  to  major  chain  pur- 
chasers, the  effect  of  which  is  to  squeeze  out  smaller  competitiors  in  either 
the  primary  or  secondary  levels  of  tr.ide.  move  in  precisely  the  same  direction. 
A  l)alanc('d'  enforcement  program  is,  in  the  Bureau's  view,  not  only  warranted 
but  essential. 

The  problems  of  won-competition  in  already  highly  concentrated  industrie.s 
certainly  merit  the  Comnnssion's  attenti(m  and  study.  The  problems  in  many 
other  industries,  however,  where  practices  exist  which,  in  general  course,  can 
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operate  to  ultimately  produce  additional  aud  more  widespread  concentration, 
sbould  not  be  neglected  in  the  process.  General  enforcement  remains  urgently 
needed  in  each  area  of  our  responsibility. 

The  Bureau  realizes,  of  course,  that  only  a  relatively  small  and  selective 
coverage  can  be  provided  with  respect  to  discriminatory  practives  generally, 
and  with  respect  to  the  bulk  of  general  trade  restraint  matters.  However,  sub- 
stantial manpower  must  be  committed  to  hand  such  matters,  even  on  a  minimum 
scale.  It  is  the  Bureau's  view  that  a  signilicant  prophylactic  effect.  pronu)ting 
general  compliance  with  the  law,  is  generated  by  selective  consideration  of 
existing  anticompetitive  practices  at  a  variety  of  marketing  levels  and  in  a 
spectrum  of  industries. 

"Evaluations"  as  to  the  relative  merits  of  the  budget  requests  of  the  several 
divisions  as  an  integral  part  of  the  overall  Bureau  effort,  are  influenced  by  the 
foregoing  considerations.  For  one  thing,  preventive  measures  are  hard  to  equate 
with  corrective  measures.  P'urther,  a  single  evaluation  basis  for  project  and 
non-project  work  commitments  between  divisions,  in  the  form  of  a  constant  or 
consistent  common  denominator,  is  not  available.  The  "value"  factors  are  often 
different  in  their  application  to  the  work  commitments  of  the  various  divisions. 

The  Division  of  Accounting  is  essentially  a  service  division,  whose  manpower 
needs  are  related  to  the  nature  and  volume  of  the  work  of  the  enforcement 
divisions. 

The  basic  manpower  needs  of  the  Division  of  Compliance  are  similarly  related 
to  the  work  results  of  the  enforcement  divisions.  With  the  professional  personnel 
as.signed  the  Division  of  Compliance  being  as  limited  as  it  is,  little  more  can  be 
accomplished  than  the  effectuation  of  compliance  with  the  Commission's  current 
orders  as  they  become  final.  Section  7  orders,  individually,  require  the  greatest 
work  commitment,  but  Section  2  Clayton  Act  orders  and  Section  5  FTC  Act  orders 
also  require  substantial  manpower  assignment.  If  the  Commission's  orders  are 
to  be  made  effective,  the  Compliance  Division  must  at  least  obtain  sufficient  in- 
formation as  to  the  nature  and  extent  of  initial  compliance  as  will  provide 
reasonable  assurance  to  the  Commission  with  respect  to  the  effectiveness  of 
each  such  order.  This  initial  responsibility,  however,  represents  the  primary 
workload  of  the  Division,  and  leaves  too  little  of  its  staff  available  for  its  other 
responsibilities.  In  fact  this  is  the  most  seriously  understaffed  division  of  the 
Bureau  at  this  time. 

On  occasion,  satisfactory  reports  of  compliance  cannot  be  secured  by  means 
of  correspondence.  Field  investigations  are  then  necessary  to  determine  the 
natiire  and  extent  of  initial  compliance.  Such  investigations  add  tn  the  l);icklog 
of  matters  in  the  field  and  compete  for  available  manpower.  The  value  or 
significance  of  compliance  investigations  may  not  be  limited  to  the  nature  of  the 
practices  which  originally  grounded  the  order,  however.  A  further  consideration, 
involving  the  necessity  to  maintain  enforcement  integrity  with  respect  to  Com- 
mission orders,  is  also  presented. 

Manifestly,  the  significance  of  some  matters  within  the  jurisdiction  of  the 
Compliance  Division,  exceed  that  of  others.  We  regard  compliance  with  the 
outstanding  TBA  orders,  dairy  industry  orders,  and  pending  civil  penalty  actions, 
as  constituting  the  division's  highest  priority  matters. 

The  enforcement  activities  of  the  other  three  divisions  of  the  Bureau  are 
based  upon  their  individual  expertise,  experience  and  enforcement  concepts. 
Such  activities  are,  of  course,  subject  to  the  direction  first  of  the  Bureau  and 
ultimately  of  the  Commission.  Such  activities  may  be  expanded,  contracted  or 
redirected  as  required.  The  Bureau  regards  the  activities  of  these  three  divisions 
as  interdependent  and  complementary.  The  information  submitted  by  each  of 
these  divisions  is  necessarily  addressed  essentially  to  its  own  area  of  enforce- 
ment. The  Bureau  has  reviewed  this  material  from  the  point  of  view  of  the 
extent  to  which  contributions  are  made  to  the  Bureaii's  overall  effort. 

As  appears  from  a  review  of  the  material  submitted  by  the  enforcement 
divisions,  some  confusion  of  terms  is  indicated,  between  the  concept  of  inter- 
project  "evaluation"  on  the  one  hand,  and  "selection  of  alternatives"  on  the 
other. 

Each  of  the  divisions,  except  General  Trade  Restraints,  assumed  that  choices 
between  "alternative"  courses  of  action  contemplated  procedural  choices  only, 
e.g.,  consent  orders  versus  litigation,  or.  a  case-by-case  approach  versus  industry- 
wire  enforcement-iiolicy  declnrntions,  etc.  The  Division  of  General  Trade  Re- 
straints, on  the  other  hand,  in  its  memorandum  responding  to  requests  for 
further  information  from  Commissioner  .Tones,  advances  a  proposal  to  proceed 
on  a  broad  front  against  concentrated  industries,  on  the  basis  of  existing  struc- 
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tuie,  oligopoly  power  distribution  and  non-competitive  price  levels.  In  discussing 
its  proposal,  the  Division  provides  its  evaluation  formula  for  alternative  choices 
between  concentrated  industries  against  which  to  proceed.  Its  evaluation  method 
would  measure  public  interest  by  quantifying,  in  terms  of  dollar  amounts,  the 
difference  between  so-called  monopoly-level  prices  and  a  lower  competitive-level 
of  prices. 

Where  acts,  practices  or  methods  of  competition  are  the  basis  for  a  proceeding, 
however,  other  methods  of  evaluation  frequently  must  be  used.  To  "nip  in  the 
bud"  a  potentially  dangerous  trade  restraining  practice,  has  merit  not  reason- 
ably quantifiable  by  any  method  which  we  are  able  to  suggest.  Proceedings  which 
eliminate  practices  which  have  the  tendency  to  de.stroy  competition  require 
different  bases  for  evaluation.  Cases  supported  by  evidence  disclosing  clear  vio- 
lations of  law  must  be  evaluated  differently  than  first  impression  cases  grounded 
exclusively  on  economic  theory. 

In  discussing  planning  procedures,  proposals  for  the  re-casting  of  antitrust 
enforcement  and  associated  matters,  the  Division  of  General  Trade  Restraints 
provides  the  Commission  copies  of  certain  memoranda  as  appendices.  The  Bureau 
approves  development  of  new  processes  and  approaches  as  advanced  by  Division 
of  General  Trade  Restraints,  but  has  not  concurred  in  the  specific  recommenda- 
tions or  reasoning  of  that  Division.  To  indicate  the  Bureau's  position  with  respect 
to  them,  we  are  forwarding  herewith  memoranda  by  the  Bureau  on  these 
matters.  These  are  attached  as  Appendix  1  through  Api>eudix  4.  The  recom- 
mended breakfast  cereal  investigation  is  still  under  review  at  Bureau  level  and 
when  forwarded  will  include  the  Bureau's  evaluation. 

Each  of  the  divisions  of  the  Bureau  has  made  an  intensive  and  sincere  effort 
to  supply  all  of  the  information  requested  and  in  the  form  believed  to  be  desired. 
The  burden  of  attempting  to  assemble  and  present  this  volume  of  information 
in  so  short  a  time  has  been  considerable.  It  is  hoped  that  the  extreme  expedition 
with  which  the  task  has  been  done  has  not  resulted  in  too  great  a  cost  in  clarity 
of  exposition  or  completeness. 

The  areas  of  activity  which  the  Bureau  considers  of  greatest  significance, 
analyzed  in  some  detail  within  the  several  divisional  memorandum-reports,  are 
evaluated  from  the  point  of  view  of  overall  Bureal  effort.  In  order  of  priority 
they  are  as  follows  : 

1.  Grocery  Products,  involving  Section  7  and  Section  2  Clayton  Act  applica- 
tions and  Section  5  of  the  FTC  Act.  Associated  matters,  with  various  sub- 
industry  breakdown,  are  active  in  each  enforcement  division.  We  will  always 
be  as  active  in  this  field  as  we  have  manpower  to  commit,  and  it  still  won't  be 
enough. 

2.  Automotive  Parts,  involving  Section  7  and  Section  2  Clayton  Act  applica- 
tions and  Section  ~t  of  the  FTC  Act.  Each  of  the  enforcement  divisions  is  sub- 
stantially committed,  and  will  be  for  as  long  as  we  can  fore.see. 

.S.  ApiKtrcl.  involving  Section  7  and  Section  2  of  Clayton  Act  and  Section  T> 
of  the  P^TC  Act.  Mergers  and  containment  practices  by  manufacturers  of  .syn- 
thetic and  natural  fibers  present  the  most  significant  problems. 

4.  CompJianrc  irith  TBA  orders,  under  Section  5  of  the  FTC  Act,  is  considered 
of  great  iniportance  and  should  be  vigorously  supported. 

5.  Special  Studies  and  Activities,  including  Section  7  Conglomerate  Merger 
Study,  the  study  of  high  concentration  industries,  the  Pre-Merger  Notification 
Program,  and  the  implementation  of  outstanding  enforcement  policy  statements. 
These  will  he  active  in  both  fiscal  1970  and  1971. 

6.  Reeiprociiii.  a  practice  cutting  across  industry  lines  in  both  Section  5  and 
Section  7.  Consideration  of  reciprocity  is  currently  active  and  promi.ses  to  be- 
come more  so  in  future  years. 

7.  Lumber  and  Building  Supplies  under  Section  7.  The  rash  of  acquisitions 
among  manufacturers  of  such  vital  products  as  construction  materials  creates  a 
threat  r<i  the  ]iubli.'  interest  whi(b  the  Bureau  regards  as  of  great  inqjortance. 

8.  Hear  in  f/  Aid  Industrii  under  Section  ~^.  The  thrust  of  priorities  in  this  in- 
dustry, affecting  the  consumer  group  least  able  to  pay,  provides  it  with  great 
public  interest,  and  repre.sents,  by  example,  the  concern  of  the  Commission  with 
consumer  oriented  restraint  of  trade  matters. 

9.  VciiK  nt  Indiistrii  under  Section  7.  This  is  an  area  in  which  the  Commis.sion 
is  already  deeply  committed.  At  least  through  fiscal  1971  its  priority  must  re- 
main high. 

10.  LP-Gas  Industry  involves  both  Section  5  and  Section  2  and  will  require 
Cfmsidcrable  manpower  commitments. 

11.  Puhlisliinfj  [nduxtry  involves  Section  2. 

12.  yeicspaper  and  TV  Advertising  involves  Section  5. 
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Appendix  1 

Subject :  Memorandum  of  March  25,  1969,  from  Chief  Division  of  General  Trade 

Restraints. 
To  :  John  N.  Wheelock,  Executive  Director. 
From  :  Cecil  G.  Miles,  Director,  Bureau  of  Restraints  of  Trade. 

With  your  transmittal  slip  of  March  27,  1D(>9,  you  referred  to  me  "for  recom- 
mendation" a  memorandum  of  March  2.j,  19(39,  addressed  to  you  by  Mr.  Rulus 
Wilson,  Chief,  Division  of  General  Trade  Restraints  of  this  Bureau,  commenting 
on  the  memorandum  by  Mr.  John  Hurley  of  January  3,  1969  on  Planning  New- 
Investigations. 

Your  reference  included  the  transmittal  slip  to  ,vou  of  March  20,  1969  from 
Mr.  Hurley  suggesting,  among  other  things,  that  it  be  determined  wliether  or 
not  Mr.  Wilson's  memorandum  represents  the  Bureau's  position.  Mr.  Wilson's 
memorandum  is  an  extremely  well-written,  instructive  and  useful  paper,  but 
it  does  not  represent  the  Bureau's  position.  Our  position  with  respect  to  Mr. 
Hurley's  memorandum  of  January  3,  1969  is  set  out  in  some  detail  in  our 
memorandum  to  you  of  February  4, 1969. 

We  also  transmitted  with  our  memorandum  of  February  4.  comments  by  each 
(if  the  enforcement  divisions  of  this  Bureau  concerning  Mr.  Hurley's  memo- 
randum of  January  3.  In  order  to  highlight  their  reactions,  I  am  quoting  below 
a  sliort  excerpt  from  the  comments  by  each  of  them  : 

Division  of  Compliance:  "While  I  recognize  the  desirability  of  applying, 
as  a  matter  of  effective  planning,  a  rationalized  distinction  between  the 
investment  concept  and  operational  planning,  I  must  confess  that  I  find 
Mr.  Hurley's  memorandum  to  contain  certain  questionable  premises." 

Division  of  Mergers:  "The  problems  involved  in  determining  alternative 
courses  of  action,  using  the  tools  of  factoring  out  costs,  guaging  benefits, 
and  assessing  iiltimate  advantages  or  disadvantages,  are  not  practical  within 
this  Division  unless  there  is  a  great  deal  more  background,  or  intelligence 
information  available  for  accomplishing  this  type  of  appraisal." 

Division  of  General  Trade  Restraints:  "Certainly  it  can  be  said  that  our 
investigational  planning  is  not  as  ethereal  as  the  recommendations  in  the 
subject  memorandum." 

Division  of  Discriminatory  Practices:  "We  doubt  that  this  proposal,  as 
it  relates  to  investigations  of  non-competitive  industries,  has  general  appli- 
cation to  all  of  the  Divisi(<ns  in  the  Bureau  of  Restraint  of  Trade." 
The  following  excerpt  from  our  memorandum  of  February  4,  which  is  amplified 
by  detailed  discussion  therein,  fairly  reflects,  we  believe,  the  Bureau's  basic  posi- 
tion, then  and  now,  with  respect  to  Mr.  Hurley's  memorandum  of  January  3  : 

"The  Bureau  has  heretofore  submitted  for  Commission  consideration  a  pro- 
130sed  planning  and  priorities  program.  That  proposed  program  incorporates 
concepts  both  of  interproject  evaluation  and  choice  alternatives  in  the  in- 
stitution of  Bureau  investigations.  Insofar  as  the  memorandum  by  Mr.  Hur- 
ley advocates  use  of  these  concepts  and  insofar  as  definitions  of  terms  and 
citations  of  general  economic  and  planning  principles  are  concerned,  we  have 
no  quarrel  with  it.  However.  Mr.  Hurley  assumes  a  one-dimensional  objective 
with  respect  to  institution  of  investigations  by  this  Bv;reau  with  which  we 
cannot  agree.  Accordingly,  the  suggestions  incorporated  in  this  latest  mem- 
orandum, as  well  as  those  contained  in  his  earlier  memorandum  of  August  27, 
1968,  appear  to  us  to  have  little,  if  any,  practical  application." 
At  my  request,  Mr.  Bartley  T.  Garvey,  the  Program  Ofiicer  for  this  Bureau, 
studied  Mr.  Wilson's  memorandum,  and  has  submitted  to  me  his  memorandum  of 
April  3.  1969,  commenting  with  re.spect  thereto.  I  am  in  agreement  with  the  com- 
ments contained  in  M  •.  Garvey's  memorandum,  and  it  is  transmitted  herewith. 

Appendix  2 

MEMORANDtTlSr 

April  3.  1909. 
Subject :  ^Ir.  Wilson's  memorandum  of  March  2.5,  1969. 
To:  Cecil  G.  Miles,  Director,  Wilmer  L.  Tinley,  Assistant  Director,  Bureau  of 

Restraint  of  Trade. 
From :  Bartley  T.  Garvey,  program  officer,  Bureau  of  Restraint  of  Trade. 

Mr.  Hurley  suggests  that  comments  be  provided  in  response  to  his  query  as  to 
whether  Mr.  Wilson's  memorandum  of  March  25,  1969,  concerning  "Planning 
New  Investigations,"  represents  the  Bureau's  po.sitlon.  As  for  my  own  position, 
I  would  comment  as  follows  : 
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I  consider  the  WiLson  memorandum  an  extremely  well-written,  instructive  and 
useful  paper.  I  don't  agree  with  its  conclusions,  but  I  have  no  (juarrel  with  most 
of  its  substance. 

It  is.  as  a  matter  of  fact,  a  much  more  articulate,  knowledgeable  and  better 
oriented  version  of  what  Mr.  Hurley  himself  has  been  endeavoring  to  propound 
in  the  course  of  several  memoranda  on  this  same  subject,  heretofore  submitted 
through  Mr.  Wheelock  to  this  Bureau. 

One  of  the  members  of  Mr.  Wilson's  staff,  Mr.  Charles  Mueller,  some  time  ago 
evidenced  considerable  interest  in  the  matter  of  the  essentially  monopolistic 
characteristics  of  the  breakfast  cereal  industry  as  providing  a  challenging  exam- 
ple of  a  "non-competitive"'  industry.  I  told  him  that  a  recommendation  for  investi- 
gation of  this  industry,  as  a  pilot  proposition,  to  determine  whether  Section  5 
of  the  F.T.C.  Act  could  be  found  broad  enough  to  successfully  challenge  such  non- 
competitive practices,  would  be  enthusiastically  supported  at  least  by  me.  I 
believe  that  it  is  both  appropriate  and  desirable  that  Section  5  should  be  thus 
tested. 

The  conclusion  that  a  separate  office  should  be  set-up  forthwith  to  initiate  such 
"structural"  cases,  however,  I  consider  premature  and  presently  unwarranted. 
Even  less  do  I  agree  to  Mr.  Hurley's  earlier  proposal  that  the  principal  man- 
power of  the  Bureau  of  Restraint  of  Trade  be  shunted  to  such  activity. 

These  proposals,  I  think,  assume  that  if  a  little  medicine  appears  efficacious 
for  a  particular  malady,  a  great  deal  will  surely  result  in  instant  health.  We 
still  have  a  great  deal  of  «» //-competitive  virus  extant,  however,  and  no  sure 
cure  of  the  malady  of  »o»-competition  is  in  context  here,  only  experimental 
treatment.  In  over-committing  manpower  to  a  course  of  action  that  may  well 
prove  fruitless,  other  areas,  where  actual  beneficial  results  can  continue  to  be 
achieved,  have  to  be  abandoned. 

I  would  like  to  see  a  suitable  tef<t  case  brought,  challenging  under  Section  5 
of  the  F.T.C.  Act,  oligopolistic  practices  which  are  non-collusive  in  the  traditional 
sense,  but  which,  because  antithetical  to  competitive  processes,  need  remedy,  by 
containment  of  the  major  industry  members  relative  to  promotional  or  other 
practices  foreclosing  new  entry,  or  by  divestiture. 

If  successful  in  such  a  test  case,  a  major  manpower  commitment  to  this  area 
might  well  be  justified.  Until  then,  a  major  commitment  of  manpower,  without 
any  present  assurance  of  initial  success,  appears  to  me  a  very  injudicious  course. 

As  to  the  second  aspect  of  the  proposal  (also  in  line,  I  believe,  with  Mr. 
Hurley's  own  thinking)  identification  and  analysis  of  certain  structural  charac- 
teristics which  might  disclose  violation-prone  industries,  is  recommended.  Here 
again.  I  have  no  quarrel  with  the  concept  in  appropriate  application,  but  do  not 
endorse  the  conclusion  reached. 

Certainly  valuable  contributions  to  planning  can  be  provided  in  recommenda- 
tions for  liigh  priority  projects  through  apprehension  and  analysis  of  economic 
forces  which  may  exist  within  an  industry  conducive  to  anti-competitive  prac- 
tices, such  as  price-fixing.  Until  a  date  of  further  development  of  the  art,  how- 
ever, I  would  not  recommend  that  the  Commission  issue  price  fixing  "guides"  or 
price  fixing  "enforcement  policy  statements"  based  exclusively  on  the  inferences 
of  such  data.  The  distinction  between  collusion-prone  high-concentration  indus- 
tries, and  high-concentration  industries  whose  members  need  not  affirmatively 
conspire  in  order  to  minimize  effective  price  competition,  is  not  sufficiently  clear, 
as  I  see  it,  to  so  predetermine  areas  of  enforcement  action.  Conclusions  so 
reached  relative  to  discriminatory  practices  or  exclusive  dealing,  would  seem  to 
me  even  less  certain. 

The  last  conclusion  in  Mr.  Wilson's  memorandum,  is  to  the  effe<-t  that  the 
Commission,  with  the  aid  of  an  adequately  staffed  and  competent  plnnning  of- 
fice might  itself  initially  determine  the  broad  areas  of  economic  study  and  en- 
forcement action  to  which  the  agency's  resources  should  be  committed.  I  would 
endorse  this  suggestion. 

I  believe,  in  line  with  the  above  suggestion,  that  the  Bureau  of  Restraint  of 
Trade  should  remain  strictly  enforcement  oriented  and  committed  to  .some  de- 
gree of  enforcement  responsibility  with  respect  to  all  of  the  statutes  Congress 
has  been  fit  to  empower  the  agency  to  administer  in  the  antitrust  and  trade  reg- 
ulation field.  To  this  end,  in  addition,  within-bureau  planning  remains  as  an 
imperative  because  in  each  statutory  area  we  are  undermanned.  The  Bureau's 
responsibilities  also  include  the  need  for  as  wide  as  possible  a  dispersion  of 
enforcement  attention  throughout  the  economy,  attention  to  incipient  restraints 
which  may  be  costly  if  permitted  further  to  develop,  and  at  least  selective  con- 
sideration of  individual  complaints  of  law  violation  whether  from  Congres- 
sional sources  or  otherwise. 
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Appendix  3 

Suhjet't :  Comments  on  Hnrley  MeniorantUim  of  January  7,  1969. 
To  :  John  X.  Wheeloek.  Executive  Director. 
From  :  Bureau  of  Restraint  of  Trade. 

T'nder  date  of  January  7,  1009,  you  forwarded  "for  i^tudy  and  consideration." 
a  memorandum  dated  January  3,  1969,  by  John  J.  Hurley,  Economist.  Office  of 
Program  Review. 

Each  of  the  enforcement  Divisions  of  the  Rureau  has  reviewed  that  memoran- 
dum. I  am  attaching  their  individual  comments  for  your  information. 

The  Bureau  has  heretofore  submitted  for  Commission  consideration  a  pro- 
posed planning  and  priorities  program.  That  proposed  program  incorporates  con- 
cepts both  of  interproject  evaluation  and  choice  alternatives  in  the  institution 
of  Bureau  investigations.  Insofar  as  the  memorandum  by  Mr.  Hurley  advocates 
u.se  of  these  concepts  and  insofar  as  definitions  of  terms  and  citations  of  gen- 
eral economic  and  planning  principles  are  concerned,  was  have  no  quarrel  with 
it.  However,  Mr.  Hurley  assumes  a  one-dimensional  objective  with  respect  to  in- 
stitution of  investigations  by  this  Bureau  with  which  we  cannot  agree.  Accord- 
ingly, the  suggestions  incorporated  in  this  latest  memorandum,  as  well  as  those 
contained  in  his  earlier  memorandum  of  August  27,  196S,  appear  to  us  to  have 
little,  if  any.  practical  application. 

It  would  be  a  simple  matter  indeed  to  allocate  the  Bureau's  limited  resources 
in  arithmetic  proportion  and  without  regard  to  possible  law  violation,  to  investi- 
gation of  selected  major  industries  "...  that  are  reaching  or  have  attained 
a  state  of  oligopoly  in  which  a  few  large  sellers  are  rivals."  ^  Alternatively, 
were  our  mandate  no  broader,  the  Bureau's  resources  might  ea.sily  be  appor- 
tioned between  industries  and  major  individual  producers  "...  primarily  on 
the  size  of  the  industry,  the  level  of  industry  concentration  and  the  size  of  the 
proposed  respondent (s).  In  this  approach  complaint  letters  are  relegated  to  a 
supplementary  role  in  launching  antitrust  action."  "  Again,  the  Bureau  might 
divide  its  resources  among  each  of  "  .  .  .  the  five  most  promising  areas  of 
non-competition  to  investigate."  ^ 

We  agree  that  factors  such  as  these  have  a  place  in  the  planning  of  this  Bu- 
reau. We  cannot  agree,  however,  that  they,  in  any  manner  or  form,  constitute 
planning.  Bureau  planning,  as  we  see  it,  must  accommodate  within  the  compass 
of  its  limited  resources,  not  one,  but  several  areas  of  re.sponsibilit.v.  Among  them 
are  some,  apparently  not  contemplated  by  Mr.  Hurley,  such  as :  enforcement 
responsibility  with  respect  to  specific  statutes,  the  Robinson-Patman  Act  for 
example :  *  responsibility  to  seek  out  and  deter  anti-competitive  practices  at 
stages  of  development  hefore  they  reach  Sherman  Act  proportions ;  °  a  respon- 
sibilit.v  of  surveillance : "  a  responsibility  to  reasonably  accommodate  requests 
for  action  from  Congressional  and  other  official  sources ;  and,  a  responsibility, 
to  some  degree  at  least,  specifically  to  countenance  and  consider  the  applica- 
tions and  complaints  of  the  business  community  disclosing  violations  of  those 
laws  assigned  by  Congress  for  enforcement  by  this  agency. 

The  heretofore  submitted  proposed  planning  program  for  this  Bureau  seeks 
to  accommodate  each  of  the  foregoing  areas  of  responsibility.  Absent  specific 
Commission  direction  to  the  contrary,  we  believe  the  Bureau's  planning  must. 
For  this  rea.son,  perhaps,  or  because  certain  changes  in  methods  and  procedures 
were  also  recommended  in  the  Bureau's  proposed  planning  program,  the  proposal 
may  be  viewed  in  some  quarters  as  still  too  "outer  directed."  and,  in  others,  as 
too  radical  a  departure  from  the  "old"  system. 

We  are  seeking  improvements  in  the  Bureau  planning.  We  are  seeking  aLso 
improvements  in  efficiency  through  recommended  changes  in  methods  and  pro- 
cedures. We  find  little  practical  assistance  or  enlightenment  in  Mr.  Hurley's 
comments  or  suggestions  in  this  regard. 


1  Hiirlpy  memorandum  of  Aug.  27,  1968,  page  2,  last  para. 

-  ThUl.,  page  1.  last  para. 

^  Hurley  memoranflum  of  .Tan.  .S,  1969,  page  4,  last  para. 

*  In  Section  2  Clayton  Act  secondary-line  cases  Industry  concentration  is  a  matter  of 
little  direct  concern.  With  respect  to  the  anpliration  of  the  Robinson-Patman  Act  to 
"non-oompetitivf"  industries,  see  comments  Division  of  Discriminator.v  Practices  memo- 
randum attached.  ))age  .'',. 

^  "It  is  also  clear  that  the  Federal  Trade  Commission  Act  was  designed  to  supplement 
and  bolster  the  Sherman  Act  and  the  Clayton  Act  ...  to  stop  in  their  incipiency  acts 
and  practices  which,  when  full-blown,  would  violate  these  Acts.  ..."  F.T.C.  v.  Motion  Pic- 
tvrc  Adv.  Service  Co.,  ?A4  U.S.  302  (1^~>?>) . 

"Section  5(6|  of  the  Commission's  orgnrsic  Act  stntes  :  "The  Commission  is  hereby 
empowered  and  directed  to  prevent  .  .  .  unfair  methods  of  competition  in  commerce  and 
unfair  or  deceptive  acts  or  practices  in  commerce." 
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Directing  attention  to  Mi'.  Hurley's  specific  recouimendations,  we  would  com- 
ment as  follows : 

1.  With  respect  to  formulas  for  quantifying  the  "value"  of  proposed  investiga- 
tional projects,  referred  to  as  "'.  .  .  the  point  where  economics  can  make  a  con- 
trilnition  to  improved  decisicin  mal\ing  on  new  resource  involveuients."  wc  are  ap- 
prehensive that  the  process  itself  would  occasion  substantial  additional  resource 
involvements.'  Computations  by  economists  measuring  the  "costs"  of  monoi)oly 
pricing,  or  the  equating  of  industry  concentration  with  competitive  pricing  in 
terms  of  the  cost  to  consumers  or  to  the  economy,  are  useful  antitrust  tools.  Other 
bases  for  quantifying  antitrust  values  may  also  conceivably  be  formulated  on  the 
basis  of  behavioral  studies  of  particular  practices  in  particular  industries.  We 
fail  to  perceive,  however,  how  a  determination  of  whether  to  initiate  a  particular 
investigation  can  logically  be  made  to  rest  uixm  the  basis  of  information  that  is 
available  only  after  investigation. 

2.  With  respect  to  Mr.  Hurley's  approach  to  selection  of  "alternatives,"  we 
have  more  than  one  difficulty. 

First,  we  believe  that  any  consideration  of  alternative  courses  of  action  as- 
sumes practical  relevancy  in  the  first  instance,  only  with  respect  to  alternatives 
consonant  with  a  given  objective ;  e.g.,  under  Section  7,  which  mergers  should  be 
investigated?  and,  again,  under  Section  2(a)  of  the  Act,  which  areas  of  indi- 
cated violation  should  be  investigated?  The  extent  of  the  resource  commitment 
which  should  be  assigned  within  particular  statutory  sections  presents  a  sepa- 
rate value  judgment.  Accordingly,  the  "gains"  produced  by  the  expenditure  of 
resources  necessary  to  undertake  an  economic  study  of  the  effects  of  the  grant- 
ing of  patent  monopolies  ot  members  of  the  drug  industry,  to  cite  Mr.  Hurley's 
illustration,  are  not  the  same  kind  of  "gains"  produced  by  agency  action  looking 
to  re-creation  of  competition  eliminated  through  a  price  fixing  conspiracy  by 
members  of  the  plywood  industry.  The  applicable  objectives  are  different. 

Next,  in  the  process  of  selecting  alternative  courses  of  action,  it  becomes  appar- 
ent that  the  selection  perspective  varies  with  the  known  universe  of  alternatives. 
The  Division  of  Mergers,  over  a  given  period,  for  example,  has  a  substantially 
complete  universe  of  mergers  (at  least  larger  mergers)  under  consideration.  The 
Division  of  Discriminatory  Practices,  on  the  other  hand,  has  available  to  it  only 
an  incomplete  universe  of  investigative  alternatives,  limited,  for  the  most  part, 
to  information  secured  in  past  investigations,  testimony  in  legal  proceedings, 
and  information  from  the  business  community,  largely  in  the  form  of  applica- 
tions for  complaint.  Robinson-Patman  investigations,  accordingly,  frequently 
must  include,  in  process,  separate  inquiry  on  the  question  of  the  relative  signifi- 
cance of  that  particular  investigation. 

Finally,  an  essential  consideration  in  selecting  alternative  courses  of  action, 
ill  our  view,  in  jn-iitic;itiiiii  (rt'  any  new  proposed  c(turse.  weighed  against  exist- 
ing assignments.  We  believe  that  some  process  of  selective  substitution  is  called 
for.  We  do  not  find  rh.it  .Mr.  Hurley's  .lieiiei-alizations  on  this  subject  are  ecpiated 
with  the  problems  of  actual  investigational  project  selection. 

3.  Should  the  Bureau's  proposed  planning  program  be  approved,  the  regular 
quarterly  workload  report  showing  "Highlights"  for  the  current  and  ensuing 
quarters,  would,  we  believe,  provide  the  principal  information  recommended  for 
submission  in  the  form  of  separate  "planning"  reports  by  Mr.  Hurley.  We  accord- 
ingly do  not  feel  that  a  separate  quarterly  "planning"  report  is  needed. 

4.  Mr.  Hurley's  recDiniiieiidatioii  with  respect  to  matters  to  be  included  within 
a  suggested  30-day  report  to  the  Coniniission,  in  our  view,  inappropriately  as- 
sumes a  Bureau  commitment  to  areas  of  economic  study  be.yond  the  proper  office 
of  this  Bureau.  This  Bureau's  responsibility  to  conduct  economic  behavioral 
studies,  appears  to  us  to  attach  only  as  a  matter  of  special  Commission  assiirii- 
ment.  We  certainly  do  not  view  it  as  a  Bureau  prerogative  available,  at  the 
Bureau's  option,  as  a  displacing  alternative  to  law  enforcement.  Areas  of  existing 
monopoly,  without  unlawful  monopolization,  and  existing  oligopoly,  without  col- 
lusion, may  very  well  comprise  Mr.  Hurley's  target  of  "the  five  most  promising 
areas  of  non-competition  to  investigate."  Studies  involving  conglomerate  mer- 
gers, the  department  store  industry  or  the  electrical  suppl.v  industry,  however, 
might  serve  as  illustraticnis  of  Commission  assignments  to  the  Bureau  which 
are  not  specificall.v  enforcement  oriented,  but  which  must,  when  so  directed.  lie 
fitted  within  the  Bureau's  planning  program. 


'The  Division  of  Mergers  states  in  this  regard:  "Our  very  limited  manpower  resources 
makes  such  a  complicated  requirement  .  .   .  impractical  for  such  a  small  operation." 
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Taking  into  account  tlie  foregoing  areas  of  disagreement  vvitti  Mr.  Hurley,  we 
endorse  tlie  proposition  tliat  new  investigative  projects  should  be  initiated  on 
the  basis  of  a  careful  evaluation  of  alternatives,  whether  such  investigations  are 
the  subject  of  complaint  letters  or  not,  and  that  a  process  of  continuous  reap- 
praisal of  projects  should  be  made  oi)erative  to  successively  cull  out  matters  of 
lesser  import.  This  concept  is  reflected  in  the  program  which  has  been  proposed 
by  this  Bureau. 

Respectfully  submitted, 

Bartley  T.  Garvey, 
Program  Officer.  Bureau  of  I'eHtraint  of  Trade. 

Appendix  4  (Submitted  December  24,  1968) 
Bureau  of  Restraint  of  Trade  Planning  and  Priorities  Program 

The  greatest  criticism  of  the  Bureau's  over-all  operation  appears  to  l)e  that  it 
relies  too  heavily  on  the  receipt  of  applications  for  complaint  as  a  basis  for  af- 
firmative action.  With  the  exception  of  the  Division  of  Mergers,  the  operation  of 
which  is  es.sentially  guided  by  considerations  as  to  the  comi)arative  economic 
signiticance  of  particular  acquisitions  and  mergers  out  of  a  known  universe  of 
major  acquisitions,  the  Bureau  allegedly  frequently  fails  to  adequately  relate  its 
activities  to  areas  of  indicated  greatest  anti-trust  need.  Although  some  violations 
of  law  within  the  responsibility  of  this  Bureau  manifest  the  kind  of  predatory 
action,  competitive  pressure  or  economic  impact,  that  can  be  expected  to  result 
in  applications  to  the  Commission  for  corrective  action,  other  areas  of  possibly 
greater  anti-trust  significance,  do  not.  The  anti-trust  problems  pre.sented  in  the 
instance  of  high  concentration  industries,  for  example,  cliaracterized  by  admin- 
istered pricing  and  power  to  effectivel.v  control  production,  normally  do  not  re- 
sult in  applications  for  complaint  from  the  business  community.  An  effective 
close-knit  conspiracy,  even  if  its  existence  is  otherwi.se  suspected  of  indicated, 
frequently  requires  some  inter-conspiratorial  breakdown  occasioning  a  direct 
"leak",  in  order  that  the  Bureau  ma.v  be  formally  appri.sed  as  to  its  existence 
through  applications  for  complaint.  Sometimes,  also,  specific  complaints  of  law 
violation  fail  to  disclose  overriding  anti-competitive  practices  within  an  industry. 
The  greatest  current  project  planning  need,  accordingly,  is  in  Conunission  initi- 
ated projects  separate  and  distinct  from  projects  growing  out  of  routinely  re- 
ceived applications  for  complaint. 

A  planning  study  with  respect  to  high  concentration  industries  was  undertaken 
by  the  Bureau  of  Economics  pursuant  to  Commission  direction  dated  August  9, 
l!)f)S.  In  addition,  however,  the  experience  and  expertise  residing  in  the  Divisions 
should  otherwise  provide  considerable  insight  into  anti-trust  problem  areas  that 
merit  Commission  attention;  and.  merit  attention  to  a  degree  beyond  that  of 
many  matters  received  in  regular  course  requiring  substantial  manpower  com- 
mitment. 

At  meetings  of  the  Bureau  Priorities  Committee  (discussed  below)  recom- 
mendations and  suggestions  as  to  new  significant  areas  for  economic  study  or 
investigation  looking  to  corrective  action,  will  be  expected.  Increased  selectivit.v 
in  initiating  new  matters  should  specifically  include  consideration  of  matters 
other  than  those  prompted  by  applications  for  complaint. 

Screening  and  Priority  Evaluation  by  Divisions  Initiating 
Investigations  in  the  Field 

The  following  procedures  ai'e  recommended  for  improved  selectivity  in  initia- 
tion of  investigations  in  the  field.  They  will  apply  primarily  to  the  Divisions 
of  General  Trade  Restraints  and  Discriminatory  Practices.  The  Division  of 
Mergers'  Screening  procedures  will  continue,  although  recommended  priorities : 
hereafter,  will  be  reviewed  by  the  Priorities  Committee.  Otherwise,  that  Di- 
vision's screening  operation  will  not  be  altered.  The  compliance  Division's  in- 
vestigation in  the  field  will  be  subject  to  priority  designation,  but  not  to  the 
screening  and  evaluation  criteria  applicable  to  de  novo  matters.  The  existence 
itself,  of  a  Commission  order,  can  be  considered  to  bespeak  the  economic  need 
and  public  interest  involved  in  seeing  to  it  that  compliance  with  the  terms  of  such 
order  is  a  justified  undertaking. 

The  Office  of  the  Director  and  the  Division  Chief.s,  at  the  outset,  will  have  to 
designate  and  agree  upon  a  tentative  beginning  allocation  for  each  Division,  as 
to  the  time  and  manpower  allocation  between  priority  and  non-priority  matters. 


816 

Merely  as  a  matter  (if  a  starting  premise,  it  miglit  be  suggested  that  tlie  Division 
of  General  Trade  Restraints  seek  to  establish  a  proportion  of  40%  work-com- 
luitment  to  priority  matters  with  60%  on  non-priority  matters:  Discriminatory 
Practices,  50%  on  priority  matters  and  50%  on  non-priority  matters;  Com- 
pliance, 75%  on  priority  matters  and  2^t'/'r  on  non-priority  matters  :  and  Mergers. 
90%  on  priority  matters.  These  percentages  are,  of  course,  arbitrary  figures  sug- 

Increased  seletcivity  in  screening  and  identification  of  high  priority  matters 
gested  merely  on  the  basis  of  apparent  current  operations. 

Increased  selectivity  in  screening  and  identification  of  high  priority  matters 
are  closely  related  processes. 

There  follows  suggested  procedures  for  use  within  the  Divisions  originating 
investigations,  prior  to  consideration  by  the  Priorities  Committee. 

A  Priorilji  hJraliidtioii  !<t(it(iiirtit  (PES),  will  be  prepared  for  each  currently 
unassigned  formal  investigation  in  the  field,  and  for  each  formal  investigation 
in  the  field  hereafter  recommended.  It  will  be  in  addition  to,  and  not  merely 
an  incorporation  within,  the  memorandum  initiating  formal  investigation.  With 
respect  to  formal  investigations  hereafter  recommended,  the  PES  will  be  pre- 
pared prior  to  preparation  of  the  memorandum  to  the  Bureau  of  Field  Operations 
requesting  investigation  in  the  field.  The  PES  will  be  as  short  as  completeness 
will  allow  but  should  not  exceed  two  (2)  pages  in  any  but  the  most  unusual 
circumstances. 

A  PES  will  not  be  prepared  relative  to  all  applications  for  complaint,  but  only 
as  to  those  matters  which  the  assigned  attorney  has  a  real  and  reasonable  basis 
for  conclusion  that  the  matter  warrants  formal  investigation,  and  is  subject  to 
review  by  the  Division  Chief.  The  Division  Chief  will  satisfy  himself  both  as  to 
the  responsiveness  of  the  PES  to  each  of  the  listed  criteria  (Api>endix  A)  and 
the  soundness  of  the  basis  for  arriving  at  each  such  evaluation  judgement, 
through  discussion  with  the  assigned  attorney.  The  Division  Chief  will  determine, 
in  the  light  of  the  Division's  other  commitments,  whether  the  matter  in  his 
judgement  is  of  such  merit  as  to  warrant  docketing  as  a  formal  investigation 
in  the  field.  If  not,  other  appropriate  disposition  will  be  directed  by  him.  such 
as:  (1)  that  the  assigned  attorney  secure  further  relevant  evaluation  informa- 
tion from  the  applicant,  or  from  other  sources:  (2)  that  an  appropriate  field 
office  be  contacted,  through  the  Bureau  of  Field  Operations,  to  determine  if 
professional  field  i)ersonnel,  free  of  priority  assignment,  may  be  made  available 
to  secure  further  evaluation  information  on  an  informal  basis:  (3)  that  the 
matter  be  disposed  of  within  the  Division  on  an  informal  or  "Small  Business" 
basis  ;  or  (4)  that  the  matter  be  suspended,  for  possible  future  consolidation  with 
other  related  matters,  or  closed. 

The  Division  Chief,  if  concurring  with  the  recommendation  for  field  investiga- 
tion, will  assign  a  tentative  priority  designation,  subject  to  review  by  the  Bureau 
Priorities  Committee.  The  priority  designation  may  be  one  of  the  following:  (1) 
First  Priority  by  Commission  Direction  (if  applicable)  :  (2)  (Divisional)  First 
Priority:    (3)    (Divisional)    Second  Priority:  or    (4)    Routine. 

The  memorandum  to  the  Bureau  of  F'ield  Operations  requesting  field  investiga- 
tion will  not  be  prepared  by  the  assigned  attorney  until  after  priority  evaluation 
concurrence  by  the  Bureau  Priorities  Committee. 

The  Priorities  Committee  will  evaluate  the  priority  recommendation  on  the 
basis  of  the  PES,  existing  Commission  programs,  and  the  overall  plans  and 
projects  of  the  Bureau.  If  the  Office  of  the  Director  concurs  in  the  priority 
designation  of  the  Division,  or  after  agreement  as  to  assignment  of  different 
priority,  the  matter  will  be  transmitted  to  the  Bureau  of  Field  Operations. 

ASSIGNMENT     OF     PRIORITIES 

In  assignment  of  priorities  under  the  new  Bureau  planning  program,  it  should 
be  noted  in  particular,  that  initiation  of  a  "priority"  field  investigation  ^  by  the 
Divisions  of  General  Trade  Restraints.  Discriminatory  Practices  or  Compliance, 
will,  in  normal  circumstances,  cause  the  .v?/.<tpews!/ow  of  another  investigation  in 
the  field,  theretofore  initiated  by  that  Division,  to  permit  work  on  the  priority 
matter  on  an  expedite  basis. 

The  reason  for  employment  of  this  procedure  is  to  specifically  provide  ma- 
chinery which  will  require  reevaluation  of  the  importance  and  comparative  sig- 
nificance of  work  assignments  pending  in  the  field,  and  which  will,  in  operation, 
weed  out  the  less  significant  matters. 
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Increased  selectivity  in  doclieting  investigations,  by  itself,  will  not  affect 
back-logs  in  the  tield,  nor  will  it  insure,  with  any  degree  of  immediacy,  that  the 
greatest  emphasis  is.  or  will  be.  attended  the  most  significant  matters.  Therefore, 
the  assignment  of  priorities  has  been  set  up  so  a^s  to  directly  effect  an  attrition 
of  less  important  matters. 

It  is  intended  that  priorities  will  not  only  be  assigned — they  will  be  effectu- 
ated. Priority  matters,  in  the  restraint  of  trade  area,  will  be  sub.iected  to  controls 
su  as  to  insure  that  they  will  in  fact  be  done  first.  They  will  not.  for  example, 
be  permitted  to  be  delayed  by  investigational  back-logs  in  the  tield.  Matters  twice 
suspended  to  permit  investigation  of  higher  priority  matters  will  be  retui*ned  to 
the  originating  Divi.siou  for  re-evaluation  and  closing  or  such  other  disposition  as 
may  be  warranted. 

Determination  of  priorities  will  have  to  be  accomplished  in  two  different  steps. 
Priorities  with  respect  to  certain  pending  Division-oriented  matters  will  have  to 
be  assigned  retroactively,  in  order  to  gain  some  immediacy  in  effectuating  overall 
priorities.  This  will  be  undertaken  as  soon  as  practicable.  Otherwise,  priorities 
will  be  determined  by  a  Priorities  Committee  as  investigations  are  initiated.  This 
will  be  undertaken  at  once. 

PRIORITIES    COMMITTEE 

A  Priorities  Committee  will  become  operative  immediatly.  It  will  function  under 
the  Bureau  Director.  The  Committee  will  consist  of  representatives  of  the  Office 
of  the  Director,  (i.e.  the  Screening  and  Program  Officers,  the  Director  or  Assist- 
ant Director)  and  the  Chiefs  of  each  Division."  At  the  outset  the  Committee  will 
meet  every  second  Monday,  at  9:30  a.m.,  beginning  Monday.  The  frequency  and 
dates  of  meetings  may  thereafter  be  adjusted  as  needs  warrant. 

On  the  Wednesday  preceding  each  meeting,  the  Bureau's  Program  Officer  will  be 
supplied  Priority  Evaluation  Statements  from  each  Division  with  respect  to : 
(1)  Each  matter  to  be  proposed  at  the  next  meeting  as  a  "first"'  or  "second"  pri- 
ority investigation  in  the  field;  (2)  Each  seven-digit  investigation  proposed  for 
initiation  within  the  Division  itself;  (3)  Any  matter  propo.sed  for  change  in  pre- 
viously assigned  priority  (including,  if  appropriate,  the  upgrading  of  a  matter 
initially  carrying  a  "Routine"  designation). 

Copies  of  Priority  Evaluation  Statements  will  be  circulated  to  other  Division 
Chiefs,  as  appropriate,  through  the  Program  Officer.  For  purposes  of  Priority 
Committee  review,  each  Division  Chief  will  be  prepared  to  report  briefly  as  to  the 
disposition  of  applications  for  complaint  received  since  the  preceding  meeting  and 
to  identify  and  briefly  report  all  matters  proposed  for  formal  investigation  in  the 
field.  Each  Division  Chief  wnll  additionally  be  prepared  to  discuss  each  matter 
recommended  by  him  for  "first"  or  "second"  priority  assignment  and  his  reasons 
therefor.  After  discus.sion  by  the  Committee,  a  determination  will  be  made  by 
the  Bureau  Director,  or  his  representative,  with  respect  to  each  matter  proposed 
for  formal  investigation  as  to  whether  the  matter  should  be:  (1)  further  sup- 
ported by  valuation  data  to  be  secured  by  the  Division;  or  (2)  docketed  as  a 
formal  field  investigation;  and,  (3)  if  so,  the  priority  classification  to  be  desig- 
nated.^ Priority  recommendations  will  be  reviewed  with  respect  to  seven-digit 
investigations  initiated  wdthin  the  Divisions.  Proposed  priority  designation 
changes  will  also  be  considered. 

Priority  Assignment  Re  Pending  Matters:  The  Priorities  Committee  designation 
of  priorities  for  matters  initiated  from  this  date  forward,  will  need  priority  as- 
signment supplementation  in  two  areas :  First,  with  respect  to  .seven-digit  investi- 
gations currently  pending  unassigned  in  the  field ;  and,  Second,  as  to  pending 
matters  handled  primarily  or  exclusively  within  the  Divisions.*  Included  also 
within  this  second  category  are  matters  pending  in  the  field  which  are  extensions 
or  supplements  to  matters  which  already  are  in  the  nature  of  Division  commit- 
ments (as  where  the  practices  of  four  companies,  for  example,  are  closely  inter- 
associated,  and  complaints  have  issued  against  two  of  them  while  the  other  two 
are  .still  under  investigation  in  the  field) . 

1.  With  respect  to  matters  pending  unas.signed  in  the  field,  the.se  will  be 
identified,  as  of  the  date  of  approval  of  this  phase  of  the  priority  program,  and 


^  I.e..  a  designation  other  than  "Routine." 

-  With  the  exception  of  the  Chief  of  the  Division  of  Accountinff. 
^^  ^  If  a  priority  other  than  "Routine"  is  assigned,   the  procedures  described  below   under 
"Correlation  With  the  Bureau  of  Field  Operations"  will  be  followed.  See  also.  Appendix  B. 

*  i.e.,  all  Division  of  Merger  investigations. 
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each  affected  Division  will  recommend  priority  designations  for  eacli  such 
matter.^ 

Priorities  as  to  these  matters  will  be  determined  through  the  Priorities  Com- 
mittee in  the  same  manner  as  with  initial  recommendations  for  field 
investigation. 

2.  With  respect  to  pending  seven-digit  investigations  within  the  Divisions,  or 
field  investigations  whose  priority  classification  can  be  shown  to  be  directly 
related  to  significant  matters  currently  pending  within  the  Divisions,  the  follow- 
ing procedures,  if  and  when  approved,  will  apply. 

Mcffjer  Division:  Division  of  Mergers'  investigations  currently  pending  may 
all  be  considered  as  "priority"  investigations  for  purposes  of  initial  correlation 
of  Bureau  priorities.  Designated  degrees  of  priority  for  such  investigations,  how- 
ever, will  assist  in  setting  up  evaluation  relationships  as  regards  the  work  of 
the  other  Divisions  and  will  provide  a  useful  beginning  point  for  subsequent 
priority  determinations.  Accordingly,  the  Division  of  Mergers  will  classify  each 
of  its  pending  investigations  successivel.v  in  order  to  importance,  by  industry, 
supplying,  in  addition,  a  brief  statement  as  to  the  Section  7  significance  of  each 
industry  in  accordance  with  the  Merger  Screening  Criteria,  a  copy  of  which  is 
attached  as  Appendix  C. 

Otiicr  Divisions:  The  Division  of  General  Trade  Restraints,  Discriminator.v 
Practices  and  Compliance  will  review  their  files  so  as  to  enable  each  such 
Division  to  identify  each  pending  investigation  in  the  field  which,  in  their 
.iudgment,  warrants  a  classification  of  "first"  or  "second"  priority,  because  of 
specific  Commission  directive,  the  relationship  of  such  investigation  to  a  pending 
Division  project  of  major  significance,  or  other  over-riding  consideration.  Any 
such  pending  investigational  matter,  if  the  Priorities  Committee  assents  to 
"first"  or  "second"  priorit.v  designation,  will  be  removed  from  the  category  of 
matters  directly  subject  to  suspension.  Each  such  matter  will  be  identified  in  a 
report  to  the  Priorities  Committee  with  a  brief  statement  explaining  the  basis 
for  each  recommended  priority  classification. 

MATTERS    NOT    SUBJECT   TO   PRIORITY   PROCEDURES 

Routine  Divisional  work  assignments,  assistance  in  preparation  of  advisory 
opinions,  non-case  duties,  special  projects,  etc..  together  with  informal  and 
"Small  Bu-iness"  inquiries,  remain  among  the  matters  not  subject  to  the  pro- 
I)osed  formal  priority  assignment  procedures.  Of  course,  conduct  of  such  work- 
assigimients  will  be  according  to  practical  priorities,  applied  according  to  the 
best  judgment  of  each  Division  Chief,  and  will  be  handled  in  a  sufficiently  fiexible 
manner  as  to  accommodate  the  demands  of  matters  of  designated  priority,  in 
the  case  of  conflict. 

CORRELATION    WITH    BUREAl"    OF    FIELD    OPERATIONS 

In  tlie  instance  of  all  priority  assignments  (i.e..  other  than  "Routine")  the 
Director  of  Field  Operations  will  forward  a  copy  of  the  PES  to  each  Field  Ofiice 
so  located  as  to  be  able  to  accommodate  the  investigation."  advising  them  as 
to  the  approximate  manpower  commitment  involved.  Each  Field  Office  so  served 
will  promptly  review  with  its  assigned  Field  Office  attorney,  all  matters  cur- 
rently under  investigation,  previously  initiated  by  the  Division  initiating  the 
pending  priority  investigation.  The  Attorney  in  Charge  of  each  such  Field  Office 
will  thereupon  directly  advise  the  Director.  Bureau  of  Field  Operations  by  tele- 
phone as  to  their  recommendation,  based  on  the  investigational  data  .secured  to 
date,  for  suspension  of  a  matter,  or  matters,  to  accommodate  the  priority  assign- 
ment. The  Director.  Bureau  of  Field  Operations  will  tentatively  select  a  matter, 
or  matters,  for  suspension  on  the  basis  of  the  Field  Office  recommendations,  and 
notify  the  Office  of  the  Director.  Bureau  of  Restraint  of  Trade  and  the  originat- 
ing Division,  as  to  his  recommendation  for  suspension.  If  the  Chief  of  the 
originating  Division  does  not  concur  as  to  the  recommended  suspension,  he  must 
elect  another  matter  theretofore  initiated  by  his  Division,  for  suspension.  In 
the  possible  eventuality  that  the  Bureau  of  Field  Operations  and  the  originating 
Division  jointly  recommend  to  the  Office  of  the  Director.  Bureau  of  Restraint  of 


^It  IS  not  fontemplatpd  that  the  files  of  such  cases  need  be  returned  from  the  Field 
Offices  for  this  purpose,  but  merely  that  the  Divisions  involved  draft  Prloritv  Evaluation 
Statements  from  their  own  records,  for  submission  to  the  Priorities  Committee.  ' 

«It  is  contemplated  that  this  will  involve  a  minimum  of  three  most  proximate  Field 
Offices,  but  in  no  event  will  be  restricted  to  one. 


819 

Trade,  that  no  matter  initiated  by  that  Division  justifies  suspension  to  accom- 
modate the  new  priority  investigation,  in  the  public  interest,  the  Bureau  of  Field 
Operations  may,  on  the  basis  of  investigational  developments,  propose  a  matter, 
or  matters,  initiated  by  another  Division,  for  suspension.  After  appropriate  re- 
view and  conference  \^ith  the  Chief  of  such  other  Division,  a  formal  determina- 
tion as  to  suspension  will  be  made  by  the  Office  of  the  Director,  Bureau  of 
Restraint  of  Trade. 

The  Director  of  Field  Operations  will  promptly  notify  the  Field  Office,  or 
Offices,  with  respect  to  any  investigations  formally  designated  for  suspension, 
and  will  appropriately  forward  the  initiating  memorandum  and  files  of  the 
priority  investigation. 

Each  Field  Office  with  a  matter  formally  designated  for  suspension,  will  pre- 
pare a  Suspension  Memorandum,  noting  the  fact  of  suspension  and  the  basis 
therefor ;  covering  therein  each  of  the  criteria  elements  listed  in  the  attached 
Appendix  B.  Suspension  memoranda  should  be  complete  but  brief,  and  should 
not  exceed  5  pages.  Copies  of  the  Suspension  Memorandum  will  be  forwarded 
to  (1)  The  Director,  Bureau  of  Field  Operations;  (2)  the  Office  of  the  Director, 
Bureau  of  Re.straint  of  Trade  ;  (3)  the  Division  initiating  the  new  priority  inves- 
tigation ;  and  (4)  the  Division  whose  matter  was  suspended,  if  a  different 
Division. 

Suspended  matters  will  be  re-activated  as  soon  as  the  superseding  priority  in- 
vestigation is  completed.  Matters  twice  suspended  to  permit  investigation  of 
higher  priority  matters  will  be  returned  to  the  originating  Division  for  re-evalua- 
tion, closing  or  such  other  disposition  as  may  be  warranted. 

Priorities  based  upon  Priority  Evaluation  Statements  may  be  given  a  different 
priority  at  any  time  that  circumstances  warrant.  Recommendations  for  priority 
changes  may  originate  from  any  Office  within  the  Bureau  of  Field  Operations  or 
the  Director  of  that  Bureau,  or  from  the  initiating  Division  of  the  Bureau  of 
Restraint  of  Trade.  Concurrence  of  the  Office  of  the  Director,  Bureau  of  Re- 
straint of  Trade,  must  be  secured.  Differences  between  Bureaus  as  to  priorities 
or  suspensions  which  cannot  be  resolved,  if  such  should  occur,  will  be  submitted 
to  the  Commission  Program  Officer  for  resolution. 

A  recommended  change  in  priority  will  be  supported  by  a  memorandum  cover- 
ing each  of  the  criteria  elements  applicable  to  a  Suspension  Memorandum  (see 
attached  Appendix  B). 

Continuous  appraisal  and  re-evaluation  of  the  projects  and  work  commit- 
ments in  Restraint  of  Trade  matters,  will  require  the  specific  obligation  at  all 
work  levels,  in  both  the  Bureau  of  Restraint  of  Trade  and  the  Bureau  of  Field 
Operations,  to  work  and  think  in  terms  of  work-project  effectiveness  and  for 
inter-bureau  coordination  of  effort  to  that  end.  The  principal  responsibilities  of 
the  Bureau  of  Field  Operations  will  be  to  ascertain,  secure  and  develop  the  facts 
supporting  priority  evaluations  as  to  each  investigation  in  the  field,  in  terms  of 
the  nature,  extent  and  duration  of  practices  under  inquiry,  their  competitive 
effects  and  the  economic  significance  or  impact  of  their  continuation,  together 
with  the  probability  of  establishing  a  basis  for  and  the  indicated  best  means  for, 
effective  corrective  action  by  the  Commission. 

The  affected  Divisions  of  the  Bureau  of  Restraint  of  Trade  are  to  see  to  it 
that  they  are  kept  currently  advised  on  all  developments  in  the  field  on  priority 
matter.s.  Divisional  attorneys,  assigned  priority  matters,  for  example,  are  respon- 
sible for  ascertainment  that  all  desired  avenues  of  investigation  are  being  pur- 
sued ;  and  that  all  needed  coverage  is  made,  while  the  investigation  is  still  in  the 
field. 

Means,  other  than  case-by-case  litigation,  for  securing  effective  corrective  ac- 
tion, should  be  considered  and  evaluated,  if  such  means  are  presented,  or  as  they 
may  be  revealed  or  suggested  during  the  course  of  the  investigation. 

Close  cooperation  in  utilization  of  compulsory  processes,  the  securing  of  as- 
sistance from  the  Division  of  Accounting  or  from  other  Bureaus  of  the  Commis- 
sion are  responsibilities  of  the  Divisional  attorney,  when  and  if,  during  the  course 
of  the  priority  investigation,  such  need  should  arise. 

Appendix  A 

CRITERIA    ELEMENTS 

1.  The  substantiality  of  the  unlawful  acts  or  practices  alleged  (i.e.,  the  nature 
of  the  alleged  law  violation  or  violations ;  to  extensiveness  of  alleged  occurrence ; 
the  geographic  area  or  areas  involved ;   the  indicated  number  of  markets  or 
businesses  affected ;  the  reported  period  of  practice  duration :  etc. )  ; 
36-138 — 70 — vol.  3 53 
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2.  The  relevance  of  the  market  structure  invoiced  (i.e.,  the  significance  of  the 
acts  or  practices  alleged  in  the  light  of  the  number,  nature,  size  or  market  posi- 
tions of  those  reportedly  involved,  including  the  alleged  law  violator,  or  violators, 
and  the  customers  or  competitors  affected ;  the  existence  of  vertically  integrated 
participants;  the  existence  of  oligopoly  or  significant  market  control  by  any 
participating  or  affected  parties  :  etc. )  ;  and 

3.  The  significance  of  the  industry  or  of  the  commodity  involved,  or,  alterna- 
tiyely,  the  significance  of  the  econouvic  or  social  environment  in  ivhich  the  alleged 
violation  occurs  (i.e.,  an  evaluation  of  the  indicated  impact  of  the  alleged  act  or 
practice  noting  the  greater  social-economic  significance,  for  example,  of  a  con- 
spiracy to  fix  the  price  of  fluid  milk,  than  would  normally  apply  with  respect  to  a 
conspiracy  to  fix  the  price  of  home  photographic  film;  the  indicated  urgency  for 
corrective  action  as  a  result  of  particularly  critical  economic  or  marketing 
conditions,  etc.). 

Appendix  B 

criteria  elements 

1.  The  substantiality  of  the  unlawful  acts  or  practices  alleged ; 

2.  The  relevance  of  market  structure ; 

3.  The  significance  of  tlie  industry  or  of  the  commodity  involved,  or,  alterna- 
tively, the  significance  of  the  economic  or  social  environment  in  which  the 
alleged  violation  occurs ; 

4.  The  indicated  probability  that  corrective  action  can  be  sustained,  on  the 
basis  of  jurisdictional  facts  already  adduced,  or  on  the  merits  ; 

5.  Ameloriating  economic  or  competitive  developments  subsequent  to  initiation 
of  investigations ;  and 

6.  Time  and  manpower  involvement  out  of  proportion  to  the  merit  of  other 
factors  considered. 

Appendix  C 

CRITERIA    USED    IN    SELECTING    MERGER    DI\T:SI0N    CASES    FOR    INVESTIGATION 

A  careful  but  flexible  selection  procedure  is  followed  in  choosing  those  ac- 
quisitions and  mergers  which  will  be  investigated  in  depth.  Broadly  speaking,  the 
preliminary  screening  process  involves  analyzing  mergers  and  acquisitions  in 
the  context  of  the  industry  or  industries  involved,  the  structure  of  the  industry 
and  the  competitive  consequences  reasonably  likely  to  result  from  the  merger 
or  acquisition.  The  specific  criteria  used  include  : 

1.  Market  Share.  How  large  is  the  acquisition  sales-wise?  What  shares  of  the 
market  are  being  combined  ? 

2.  Concentration.  What  is  the  concentration  ratio  of  the  industry?  Is  concen- 
tration likely  to  be  increased  or  deconcentration  prevented  as  a  result  of  the 
merger? 

3.  Product  Markets.  Is  the  merger  occurring  in  an  industry  which  directly  af- 
fects consumers  such  as  food,  housing  and  apparel?  A  high  priority  is  given  to 
mergers  in  these  industries.  Also,  is  a  basic  industry  involved  such  as  steel, 
petroleum,  chemicals  or  textiles  where  a  significant  merger  may  cause  adverse 
competitive  repercussions  in  related  industries  ? 

4.  Geographic  Market.  Preference  is  given  to  those  mergers  and  acquisitions 
involving  the  broadest  geographic  market. 

5.  Per  se  Violations.  Where  it  appears  that  a  per  se  violation  of  Section  7  is 
involved,  initiation  of  an  investigation  is  mandatory  in  carrying  out  the  Com- 
mission's enforcement  responsibility. 

6.  Developing  the  Law.  An  effort  is  made  to  select  mergers  and  acquisitions 
which  will  test  and  develop  new  theories  of  merger  enforcement,  some  of  which 
have  been  successfully  developed  in  the  past  or  which  may  require  further  test- 
ing. These  include  use  of  reciprocal  power,  elimination  of  potential  entry,  in- 
creasing barriers  to  entry,  and  utilization  of  financial  dominance  or  the  ''deep 
pocket"  as  well  as  newer  untested  and  untried  economic  principles. 

7.  Enforcement  Policy  Statements.  The  Commission  issues  merger  enforcement 
policy  statements  for  particular  industries  from  time  to  time.  This  Division  is 
obligated  to  be  prepared  to  institute  investigations  in  implementation  of  these 
policy  statements. 

The  foregoing  are  the  general  criteria  used  in  the  selectivity  process.  Depend- 
ing on  the  particular  circumstances  of  the  merger  or  acquisition  involved,  cer- 
tain of  these  criteria  may  be  more  significant  in  some  cases  than  in  others.  A 
concerted  effort  is  made  to  use  all  these  criteria  to  the  fullest  extent  possible 
in  charting  the  course  of  investigations  and  in  utilizing  the  funds  and  profes- 
sional manpower  allocated  to  this  Division. 
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Federal  Trade  Commission 

commission  minutes  of  july  21,   19g9 

Sl>ecial  matter  :  Proposed  Budget  Requests  for  Fiscal  Year  1911 

The  Commission,  iu  oomijauy  witli  the  Comptroller,  considered  the  proposed 
budget  requests  for  tiscal  1971,  as  submitted  by  the  Chairman  with  special  matter 
circulation  of  July  N,  1969. 

Mr.  Dixon  moved  that  the  Bureau  of  Restraint  of  Trade  by  allocated  an  addi- 
tional 67  professional  and  31  clerical  personnel.  Mr.  Maclntyre  seconded  the 
motion.  The  motion  was  lost  for  want  of  a  majority. 

On  substitute  motion  of  Miss  Jones  as  amended  by  Mr.  Nicholson,  the  Com- 
mission approved  the  allocation  of  37  professional  and  16  supporting  clerical 
positions  to  the  Bureau  of  Re.straiut  of  Trade,  with  the  understanding  that  allo- 
cations to  specific  positions  would  be  considered  after  the  staff  budget  justifica- 
tion .submission. 

Commissioners  Dixon  and  Maclntyre  voted  in  the  aflarmative  as  to  the  fore- 
going action,  but  would  have  preferred  the  Chairman's  motion.  Mr.  Elman  voted 
iu  the  affirmative  only  for  the  reason  that  it  would  prevent  the  request  from 
being  increased. 

Chairman  Dixon  moved  that  the  Bureau  of  Deceptive  Practices  be  allocated 
an  additional  8H  professional  and  44  clerical  personnel.  The  motion  lost  for  want 
of  a  second. 

On  substitute  motion  of  Mr.  Nicholson,  the  Connuission  approved  the  alloca- 
tion of  an  additional  75  professional  and  36  clerical  personnel,  without  specific 
allocation  to  Divisions. 

Mr.  E]lman  voted  in  the  negative  as  to  the  foregoing  action. 

On  motion  of  Mr.  Nixon,  the  Bureau  of  Field  Operations  was  allocated  an 
additional  100  professional  and  3.")  clerical  personnel.  As  to  the  foregoing  action, 
Mr.  Elman  voted  in  the  negative  and  Mr.  Nicholson  reserved  his  vote. 

On  motion  of  Miss  Jones,  as  amended  by  Mr.  Nicholson,  it  was  directed  that 
three  disparate  field  offices  be  given  investigational  authority  to  operate  without 
instructions  from  headquarters  in  investigating  cases  to  see  how  it  works,  that 
another  three  field  oflSces  be  given  like  authority  but  confining  themselves  to 
deceptive  practices  cases.  This  should  be  pursued  as  a  pilot  study  for  six  months 
and  a  report  of  the  results,  including  the  effect  on  morale  and  output,  be  made 
to  the  Commission  thereafter.  The  selected  field  offices  were  authorized  to  deal 
directly  with  the  operating  bureau  insofar  as  discussing  investigational  procedure. 
As  to  the  foregoing  action,  Mr.  Dixon  voted  in  the  negative  and  Mr.  Maclntyre 
abstained.  The  motion  carried. 

On  motion  of  Mr.  Nicholson,  the  Conmiission  approved  the  allocation  of  two 
additional  professional  personnel  each  to  the  Divisions  of  Industry  Guides  and 
Trade  Regulation  Rules  in  the  Bureau  of  Industry  Guidance,  and  two  clerical 
positions. 

Mr.  Elman  voted  in  the  negative  as  to  the  foregoing  action. 

During  discussion,  Mr.  Elman  moved  that  the  Bureau  of  Industry  Guidance  be 
abolished.  The  motion  was  lost  for  want  of  a  second. 

As  a  substitute  motion  by  Miss  Jones,  the  Office  of  Program  Review  was 
directed  to  submit  a  report  to  the  Commission  by  September  1,  1969,  of  programs 
and  techniques  by  which  the  Bureau  of  Industry  Guidance's  basic  function  might 
be  accomplished  in  lieu  of  its  present  exclusive  concern  with  drafting  and  admin- 
istering guides,  rules  and  advi.sory  opinions. 

Mr.  Nicholson  seconded  the  above  motion  and  Mr.  Elman  voted  in  the  aflarma- 
tive. Commissioners  Dixon  and  Maclntyre  voted  in  the  negative  for  the  reason 
that  it  would  be  more  orderly  to  undertake  such  action  after  a  new  Chairman 
has  been  designated. 

On  motion  of  Mr.  Dixon,  the  Bureau  of  Economies  was  allocated  an  additional 
40  professional  and  22  clerical  personnel  for  Fiscal  1971. 

Chairman  Dixon  moved  that  the  Bureaii  of  Textiles  and  Furs  be  allocated 
an  additional  28  professional  and  10  clerical  personnel.  The  motion  lost  for 
want  of  a  second. 

As  a  substitute  motion,  Mr.  Maclntyre  moved  that  the  professional  staff,  includ- 
ing inspectors,  be  increased  to  40  with  the  understanding  that  the  major  part  of 
that  increase  is  to  be  allocated  to  the  enforcement  of  the  Flammable  Fabrics 
Act,  as  amended  December  14,  1967,  plus  supporting  personnel.  The  motion  lost 
for  want  of  a  second. 
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Mr.  Maclntyre  then  seconded  the  motion  made  by  Mr.  Dixon.  The  motion  was 
lost  for  want  of  a  majority. 

All  motions  respecting  personnel  for  the  Bureau  of  Textiles  and  Furs  having 
failed,  there  was  no  increase  in  the  allocation  of  personnel  to  this  Bureau. 

For  the  minute  record,  Mr.  Nicholson  stated  that  in  Fiscal  1970  there  was  a 
substantial  increase  in  the  Bureau  of  Textiles  and  Furs  for  enforcement  of  Rule 
36  under  the  Rules  and  Regulations  of  the  Wool  Products  Labeling  Act  and  for 
enforcement  of  the  new  Flammable  Fabrics  Act,  and  it  was  his  opinion  that  in 
view  of  the  holding  with  respect  to  Rule  36  the  Bureau  had  adequate  personnel 
to  enforce  the  laws  with  which  it  is  charged. 

On  motion  of  Mr.  Elman,  the  Bureau  of  Textiles  and  Furs  was  instructed  that 
with  respect  to  the  funds  appropriated  for  Fiscal  1970,  the  Bureau  give  the 
highest  priority  to  enforcement  of  the  Flammable  Fabrics  Act  and  that  it  make 
whatever  administrative  and  personnel  changes  necessary  in  order  to  ensure 
that  the  Flammable  Fabrics  Act  is  effectively  administered  in  the  public  interest. 

On  motion  of  Miss  Jones,  the  Bureau  was  further  instructed  to  report  to  the 
Commission  by  September  1,  1969  on  the  advantages  and  disadvantages  of  ap- 
pointing a  special  individual  charged  solely  with  the  responsibility  of  supervis- 
ing the  enforcement  of  the  Flammable  Fabrics  Act. 

Mr.  Maclntyre  moved  that  the  Commission,  as  a  matter  of  policy,  make  clear 
in  its  instructions  to  the  staff  that  they  no  longer  submit  assurances  of  volun- 
tary compliance  in  the  matter  of  violations  of  the  Flammable  Fabrics  Act,  but 
at  the  least  secure  proposals  for  cease  and  desist  orders.  The  motion  was  lost 
for  want  of  a  second. 

On  motion  of  Mr,  Dixon,  the  Commission  approved  the  allocation  of  an  addi- 
tional six  professional  and  three  clerical  positions  to  the  Office  of  the  General 
CounseL 

Subject  to  further  consideration  by  the  Chairman,  the  increases  in  allocation 
of  personnel  for  the  OflSces  of  the  Secretary,  Program  Review,  Administration 
and  Comptroller,  as  submitted  in  the  proposed  budget  request  for  Fiscal  1971, 
were  approved. 

The  Commission's  budget  request  for  Fiscal  1971,  as  submitted  by  the  Chair- 
man with  the  changes  noted  above,  was  approved. 

Commissioner  Elman  requested  that  his  position  be  shown  on  the  minutes 
and  in  the  request  to  the  Bureau  of  Budget  as  follows:  "Commissioner  Elman 
does  not  support  an  increase  in  the  Commission's  budget  so  long  as  it  remains 
under  present  management.  In  his  view,  the  manifest  failures  and  deficiencies 
in  the  Commission's  performance  would  not  be  removed  by  increasing  its  appro- 
priation; indeed,  they  would  only  be  magnified.  Doubling  the  Commission's 
budget,  in  itself,  would  only  double  the  Commission's  problems.  More  money,  in 
itself,  would  mean  more  waste,  more  inefficiency,  more  aimlessness,  more  delays, 
more  dissipation  of  resources  on  relatively  insignificant  matters,  more  jobs 
(especially  in  the  higher  pay  brackets)  filled  by  incompetent  personnel.  A  funda- 
mentally restructured,  and  reorganized  Commission  could  use  all  the  funds  now 
appropriated,  and  more;  but  a  substantial  increase  in  the  budget  should  not 
precede  but  follow,  and  be  part  of,  the  necessary  and  long  overdue  process  of 
reconstruction." 

After  further  discussion,  Mr.  Nicholson  moved  that  each  of  the  Commissioners 
designate  one  person  from  his/her  office  to  operate  as  a  committee  on  behalf  of 
the  Commission  until  September  "",  1969,  and  to  prepare  a  report  then  on  all 
pending  matters  in  aU  Bureaus  and  Divisions  as  to  what  the  cases  are,  what  do 
they  provide,  how  old  are  they,  and  with  recommendations  for  closing,  continu- 
ing, etc.  The  motion  lost  for  want  of  a  second. 

On  substitute  motion  of  Mr.  Elman,  the  Directors  of  the  Bureaus  of  Deceptive 
Practices  and  Restraint  of  Trade  were  instructed  to  submit  a  report  to  the  Com- 
mission by  September  1,  1969  which  lists  every  seven  digit  file  matter  which  is 
more  than  one  year  old  in  the  case  of  Deceptive  Practices  and  more  than  IS 
months  old  in  the  case  of  Restraint  of  Trade,  and  in  each  of  these  matters  sub- 
mit a  recommendation  t\ir  its  disposition,  or  if  unable  to  make  such  recommen- 
dation, to  make  an  explanation  as  to  why  a  recoumienatiou  cannot  be  made  for 
its  disposition.  They  were  further  instructed  to  submit  a  report  on  the  number 
of  seven  digit  cases  in  each  Bureau  that  are  less  than  one  year  or  18  months 
old,  respectively. 

As  to  the  foregoing  action,  Commissioners  Jones  and  Nicholson  voted  in  the 
affirmative,  Mr.  Dixon  voted  in  the  affirmative  with  the  understanding  that  this 
action  is  going  to  take  considerable  time  and  the  Commission  partly  shares  the 
responsibility  for  the  use  of  that  time,  and  Mr.  Maclntyre  reserved  his  vote. 
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Memorandum 

October  3,  1968. 

Subject :  Efficiency  and  control  of  bureau  operations  at  the  Commission. 
To  :  Charles  A.  Sweeny.  Program  Review  Officer. 
From  :  John  J.  Hurley.  Economist. 

We  will  as.sume  that  the  amount  of  the  Commission's  total  budget  has  been 
determined.  The  problem  is:  How  can  we  use  these  resources  efficiently? 

There  is  within  government,  unlike  the  business  sector,  neither  a  price  mecha- 
nism to  show  the  cheapest  way  to  do  public  functions  nor  competitive  forces 
to  compel  the  government  to  carry  out  each  function  at  minimum  cost.  Apply- 
ing cost  reduction  methods  to  an  agency's  operations  is  not  the  answer,  because 
cost-reduction  may  only  involve  cutting  the  costs  of  existing  investigations  and 
other  projects  that  should  not  have  been  started  in  the  first  place. 

In  these  circumstances  ^^■hat  can  be  done  to  promote  efficiency  at  the  Com- 
mission.' ihe  instant  memorandum  considers  possible  ways  to  make  good  use,  in- 
cluding the  best  use,  of  available  Commission  resoui-ces  ( which  is  what  efficiency 
means).  In  two  previous  memoranda  (August  27  and  September  IS).  I  developed 
some  principles  of  program  planning  and  the  value  of  industry  analysis  as  a 
prerequisite  to  opening  new  investigations. 

Ajyp  roaches 

There  are  two  main  approaches  to  achieve  more  efficiency  in  Commission 
production  : 

— Improve  the  institutional  arrangements  within  the  Commission  for  deciding 
which  investigations  to  start.  This  step  can  include  centralizing  in  the  execu- 
tive (iffice  the  apparatus  of  decision  making  for  determining  whether  to  invest 
resources  in  new  investigations. 

—Attempt  to  improve  the  bureaus'  understanding  of  the  nature  of  the  problem 
of  efficient  use  of  bureau  resources. 

Soiuething  can  be  accomplished  by  this  approach  alone.  If  the  bureaus — per 
instructions  by  the  Executive  Director — would  arruy  alt cr natives — alternatives 
new  investigations  competing  for  the  same  bureau  manpower — and  the  bureaus 
then  applied  sound  criteria  (e.g.,  size  of  proposed  respondent)  in  choosing  the 
most  efficient  alternatives,  then  decisions  are  likely  to  be  improved  in  terms  of 
initiating  more  significant  investigations.  Exploratory  legal-economic  analyses 
by  the  bureaus  of  industrie.s — the  habitat  of  competition  and  monopoly — must 
be  at  the  core  of  planning  alternative  new  investigations. 

The  operating  units,  such  as  the  Divisions  of  Trade  Restraints  and  Discrimi- 
natory Practices  as  well  as  the  Deceptive  Practice's  Divisions,  have  been  and 
will  be  unable  to  plan  and  function  efficiently  (by  coming  up  with  appropriate 
alternative  investigations  for  comparison  by  the  bureau  head  and  the  Commis- 
sion) as  long  as  the  divisions  remain  substantially  tied  to  the  "mailbag"  as  the 
predominant  (if  not  exclusive)  source  of  their  new  investigations.  Reacting 
to  complaint  letters  by  these  divisions  inherently  cannot  provide  choice  of  alter- 
native projects  for  the  bureau  director  and  the  Commission;  the  only  option 
under  the  entrenched  modus  operandi  is  to  investigate  or  not  to  look  into  a  par- 
ticular outside  complaint. 

In  short,  the  prevailing  reactive  law  enforcement  procedures  in  the  legal 
bureaus  practically  rules  out  planning  what  should  be  done  on  a  rational  basis. 
Rational  planning  would  involve  surveying  the  universe  of  industries  and  choos- 
ing new  investigations  according  to  a  logical  set  of  rules  that  include  costing 
alternatives  and  using  quantitative  tests  of  preferedness  (such  as  industry  size) 
for  launching  investigations. 

As  evidenced  by  recent  budget  justifications,  the  indicated  operating  divisions 
seem  unwilling  or  unable  to  plan.  It  has  been  argued  by  some  staff  that  a  divi- 
sion's resources  cannot  be  allocated  to  planned  examination  of  priority  industries 
while  a  "fire"  (allegedly  reflectetl  by  a  complaint  letter)  is  raging  somewhere. 
The  economic  error  in  such  a  contention  is  the  faulty  premise  that  a  complaint 
letter  reports  an  anticompetitive  fire  that  the  staff  must  put  out.  As  I  have 
stressed  in  previous  reports,  the  probabilities  are  that  the  complaint  letter  comes 
from  a  competitive  industry  with  an  abundance  of  firms  eager  to  complain  to 
us  of  a  competitor's  slightest  tran.sgression.  By  contrast,  when  was  the  last  time 
that  Bethlehem  Steel  Corporation  complained  to  the  Commission  about  U.S. 
Steel's  market  power  or  pricing  tactics?  The  "mailbag"  enforcement  policy,  more- 
over, limits  the  number  and  type  of  structural  investigations  and  cases  (mergers 
and  monopolization)  that  might  be  brought  to  the  Commission's  attention,  since 
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that  policy  tends  to  bind  bureau  resources  to  relatively  minor  behavioral  prob- 
lems (e.g.,  alleged  market  sharing  by  local  magazine  wholesalers). 

Efficiency  Elements 

In  wanting  efficiency  we  have  to  deal  with  how  to  get  the  strongest  stream 
of  Commission  commitments.  The  essential  thing — from  an  economic  concept  of 
efficiency — is  that  each  bureau  and  the  Commission  be  in  a  position  to  compare 
relevant  alternatives  from  among  proposed  investigations  in  view  of  what  each 
alternative  can  do.  The  practical  aim  is  to  show  that  some  course  of  action 
A  is  better  than  some  alternative  course  of  action  B. 

The  economic  way  of  looking  at  efficiency  considers  alternative  policies  and 
the  gains  and  costs  (total  costs)  of  each.  Costs  also  include  the  approximate 
value  of  alternatives  that  must  be  sacrificed  by  taking  a  given  course  of  action. 
Also,  only  future-incurred  costs  are  relevant,  not  sunk  or  past  costs. 

The  Priorities  Approach 

Requiring  the  bureaus  to  report  topside  periodically  their  priority  investi- 
gations (proposed  and  actual)  would  be  a  planning  move  in  the  right  direction. 
The  desirable  bureau  investigations  would  be  ranked  according  to  their  im- 
portance and  urgency,  and  the  executive  and  program  review  officers  would 
at  least  know  about  them  (which  it  seems  is  not  now  the  case).  However, 
the  listing  of  priorities  reveals  nothing  about  how  much  should  be  spent  on  par- 
ticular investigations  and  why.  If  the  Commission  is  deciding  what  to  do  with 
each  bureau's  budget  requests,  it  faces  a  problem  of  allocation  and  priority  lists 
do  not  solve  the  problem. 

Proposals 

To  improve  upon  the  described  situation  : 

1.  Since  the  enforcement  bureaus  have  made  minimal  headway  in  planning, 
the  opening  of  all  investigations  should  be  decided  in  the  front  office- — that  is, 
by  the  Executive  Director  with  the  counsel  of  the  Program  Review  Officer.  The 
Executive  Director  and  his  staff  can  better  take  a  Commission-wide  point  of 
view  and  trace  the  full  consequences  of  resource  investment  decisions  on  the  over- 
all operations  of  the  Commission.  Even  General  Motors'  Divisions,  which  do 
their  own  buying  and  selling,  are  not  autonomous  in  decisions  requiring  major 
capital  expenditures.  But  the  Commission's  Bureaus  appear  to  have  sufficient 
autonomy  to  commit  their  resources  to  new  investigations  without  appraising 
alternatives. 

2.  To  determine  what  bureau  resources  are  used  efficiently,  all  bureau  memo- 
randa and  other  communications  addressed  to  the  Commission  should  clear 
through  the  Executive  Director.  Under  present  procedures  bureau-recommended 
courses  of  action  can  arrive  at  the  table  on  the  Chairman's  "blind  side".  In  addi- 
tion, much  of  the  bureaus'  proposals  could  use  further  gestation  but  instead 
divert  the  Commission's  time  from  policy  issues  and  from  what  must  be  done 
to  establish  an  order  of  Commission  priorities.  The  new  procedure  would  also 
free  the  Chairman  for  more  time  to  give  the  Commission  a  sense  of  direction,  to 
determine  public  needs,  and  to  seek  better  ways  to  realize  them. 

3.  The  bureaus  should  be  allotted  about  40  hours  to  make  preliminary 
inquiries,  not  just  the  8  hours  at  present.  This  reform  would  allow  bureaus  the 
time  to  determine  the  size  of  the  proposed  respondent  and  the  structure  of  the 
relevant  market,  as  well  as  time  to  contact  the  firm  to  be  invesigated  and  some 
third  parties.  This  new  step  would  cut  down  on  the  number  of  insignificant 
investigations  formally  started  and  piled  on  backlog. 

4.  To  clear  the  bureaus'  decks  for  more  important  planned  investigations — 
along  with  comparisons  of  specific  alternatives — bureau  directors  should  be 
authorized  to  close  all  pending  investigations  over  two  years  old,  if  in  their 
judgment  the  prospect  for  a  complaint  recommendation  in  the  matter  witliin 
Hixty  days  appears  unlikely.  Bureau  heads  would  make  summary  reports  to  tlie 
Commission  on  the  reasons  for  the  closing  actions. 
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October  24,  1968. 
Subject :  Criteria  for  opening  Deceptive  Practice  Investigations ;  Preliminary 

Contact  of  Possible  Proposed  Respondents. 
To :  Commission. 
From  :  Frank  C.  Hale,  Director, 
Bureau  of  Deceptive  Practices. 

This  is  in  response  to  the  Commission's  memorandum  of  September  26,  1968 
directing  Bui'eau  of  Deceptive  Practices  to  submit  recommendations  in  accord- 
ance with  a  memorandum  of  Commissioner  Jones'  dated  September  20,  1968. 

In  her  memorandum.  Commissioner  Jones  has  raised  the  question  whether  there 
are  sufficient  guidelines  to  assist  the  staff  in  its  discharge  of  the  authority  dele- 
gated by  the  Commission  to  open  investigations.  Commissioner  Jones  also  asked 
that  the  staff  give  its  views  on  the  possibility  of  having  expanded  authority  to 
make  preliminary  inquiries  before  opening  formal  investigational  files. 

In  raising  the  question  about  criteria,  Commissioner  Jones  touched  upon  a 
subject  which  we  realize  has  vexed  the  Commission  throughout  its  history,  but 
especially  in  recent  years  as  the  demand  upon  our  manpower  and  other  resources 
has  increased  with  a  proliferation  of  consumer  goods  and  services  offered  to  a 
rapidly  expanding  population.  We  are  very  much  aware,  in  the  Bureau  of  Decep- 
tive Practices,  of  the  absolute  need  for  criteria  at  staff  level  to  assist  the  Com- 
mission in  husbanding  its  resources  to  the  end  that  only  the  most  meaningful 
undertakings  in  deceptive  practice  matters  will  be  essayed,  in  the  national  inter- 
est. Some  positive  steps  have  been  taken  to  recognize  the  fact  that  some  very 
real  criteria  should  govei'n  us  in  opening  investigations,  and  to  be  guided  by  them. 

We  are  therefore  happy  for  the  opportunity,  thus  provided,  to  inform  the  Com- 
mission of  certain  developments  in  this  connection  in  the  functioning  of  the  Bur- 
eau of  Deceptive  Practices  that  have  occurred  in  the  past  year.  We  believe  that 
what  we  have  been  and  are  doing  is  in  keeping  with  the  obvious  intent  and  spirit 
of  the  Commission's  directive. 

CRITERIA 

Perhaps  as  a  first  matter,  the  setting  out  of  some  background  information  on 
the  subject  of  criteria,  or  lack  thereof,  formerly  used  in  opening  deceptive  prac- 
tices investigations  would  be  in  order. 

Prior  to  passage  of  the  Wheeler-Lea  amendment  to  the  Federal  Trade  Com- 
mission Act  there  was,  it  seems  safe  to  say,  a  single  simple  criterion  used  in 
determining  that  a  "deceptive  practice"  investigation  should  be  initiated :  was 
there  indication  that  an  unfair  method  of  competition  had  been  engaged  in.  The 
injunction  of  Section  5  was  taken  quite  literally ;  an  unfair  method  of  competi- 
tion was  a  thing  to  be  stopped.  And  an  "unfair  practice"  (although  not  a  term 
in  vogue  prior  to  Wheeler-Lea)    was  deemed  unfairly  competitive.^ 

For  a  period  of  years  prior  to  1929,  the  Chief  Examiner  was  solely  delegated 
authority  by  the  Commission  to  open  investigations.  If  any  criteria  in  addition  to 
the  element  of  unfair  competition  governed  him  in  his  decisions  they  are  un- 
known. 

Following  the  completion  of  investigation,  the  Chief  Examiner  recommended 
to  the  Commission  that  a  given  matter  be  closed,  or  that  complaint  issue,  or  that 
the  matter  be  referred  to  the  Chief  Trial  Examiner  for  negotiation  of  a  stipula- 
tion (if  negotiation  failed  complaint  would  issue). 

I*resumably  there  were  criteria  the  Chief  Examiner  observed  in  recommending 
stipulation  rather  than  issuance  of  complaint  but,  again,  if  there  were,  they  are 
not  known  to  have  been  formalizd.  The  point  made  here  is  that  after  full-blown 
field  investigations  had  been  completed,  conclusions  were  reached  in  many  in- 
stances that  for  one  or  more  reasons  the  violations  were  not  deemed  of  sufficient 
gravity  to  warrant  litigation  unless  the  proposed  respondents  resisted  the 
authority  of  the  Commission.  If  carefully  considered  criteria  had  been  the  order 
of  the  day,  many  matters  which  perhaps  even  then  would  have  been  considered 
(le  minimis  would  not  have  been  gone  into,  with  consequent  better  utilization 
of  resources. 

By  1929  the  dissemination  of  false  advertising  had  reached  a  volume  such 
that  the  Commission  deemed  advisable  the  creation  of  a  special  vuiit  to  treat 
exclusively  with  those  matters.  This  unit  was  the  Special  Board  of  Investigation. 
The  Board  was  composed  of  three  senior  attorneys  headed  by  a  "chairman",  with 
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supporting  legal  and  secretarial  staff.  The  function  of  the  Special  Board  was  to 
conduct  investigations  into  false  advertising  matters  hy  correspmidence  and  con- 
ferences in  Washington,  (as  distinguished  from  the  Chief  Examiner's  method 
of  investigation  conducted  by  an  attorney-examiner  from  one  of  the  field  offices), 
and  to  negotiate  stipulations  without  reference  to  the  Chief  Trial  Examiner. 

The  Commission  delegated  authority  to  the  Special  Board  to  initiate  investiga- 
tions, but  if  such  delegation  included  instructions  to  observe  criteria  none  are 
known  to  have  been  formalized. 

The  Special  Board  must  have  observed  some  self-imposed  criteria,  for  it  is 
known  that  they  voted  (each  using  a  different  color  ink)  on  the  question  to 
open  or  not  to  open  an  investigation ;  but  again  there  was,  so  far  as  is  known, 
no  formalization  of  criteria. 

The  Special  Board,  following  the  1938  amendment,  was  succeeded  by  the 
Radio  and  Periodical  Division,  Staffed  largely  with  recent  law  school  graduates, 
and  with  access  to  a  newly-created  Medical  Advisory  Division,  heavy  emphasis 
was  placed  on  opening  investigations  in  drug  and  cosmetic  advertising  matters 
and,  to  a  lesser  degree,  in  matters  involving  therapeutic  devices  and  food.  Fresh 
and  disturbing  in  the  minds  of  all  involved  was  knowledge  that  women  had  been 
killed  by  use  of  permanent  wave  solutions  and  emmenagogues  indiscriminately 
advertised  and  sold  to  them.  "With  monitoring  in  depth,  provided  the  new  Divi- 
sion through  an  avalanche  of  radio  commercial  continuities,  magazines  and  news- 
papers, there  came  an  intensified  awareness  that  there  were  such  things  as  a 
new  potentially  carcinogenic  drug  known  as  "hormone"  which  was  available  in 
"bust  developers"  discreetly  advertised  in  the  better  women's  magazines  and 
not  so  discreetly  in  other  publications  read  by  them ;  that  toothpaste  incapable 
of  curing  pyorrhea  was  advertised  as  doing  just  that;  that  use  of  laxatives  was, 
at  least  impliedly,  recommended  for  constipation  accompanied  by  abdominal 
pnin  and  which,  if  the  pain  was  symptomatic  of  an  inflamed  appendix  could 
cause  serious  complications  and  even  death. 

Without  formalization,  a  new  criterion  was  recognized  as  justification  for 
opening  cases :  danger  to  or  impairment  of  the  public  health. 

With  continued  monitoring  of  publications  the  realization  grew  that  particular 
segments  of  the  consumer  population  needed  a  special  degree  of  protection.  It 
was  found  for  example  that  poor,  semi-literate  groups  were  being  encouraged 
to  believe  that  their  purchase  of  dream  books  and  lucky  candles  would  bring 
them  material  and  social  success,  that  older  persons  in  the  inevitably  declining 
period  of  their  lives  were  being  assured  that  therapeutically  worthless  (essen- 
tially harmless)  concoctions  would  restore  youthful  physical  and  mental  vigor, 
that  trusting  children  were  being  led  to  believe  that  fabulous  money-making 
opportunities  lay  in  their  sale  of  flower  seeds  and  Christmas  cards.  Thus,  another 
criterion  was  recognized :  that  there  are  segments  of  consumers  who  warrant 
our  special  care. 

Following  the  Second  World  War,  a  succession  of  reorganizations  occurred. 
The  Chief  Examiner's  office  was  abolished :  deceptive  practice  investigations  and 
restraint  of  trade  investia'ations  were  made  the  responsibilities  of  ."separate 
bureaus;  chiefs  of  divisions,  directors  of  offices,  chief  project  attorneys,  directors 
of  bureaus,  variously  were  responsible  for  opening  investigations.  One  effort  to 
meet  the  need  for  establishment  of  criteria  v/as  the  creation,  in  the  Inte  1040's 
of  a  Planning  Conncil.  This  gronp  was  largely  governed  in  its  recommendations 
that  investigations  be  initiated  by  the  relationship  of  a  proposed  respondent  to 
one  or  more  of  ten  major  industries.  Beginning  with  the  reorganization  of  1961. 
the  responsibility  for  recommending  the  opening  of  investigations  became  that 
of  staff  attorneys  in  the  Bureau's  divisions.  Having  recommended  investisation. 
they  were  expected  to  pursue  the  matter  througli  its  investigational  develop- 
ment to  its  disposition  within  the  Commission  including  litigation.  T^nquestion- 
ably.  all  of  these  various  decision  makers  had  to  have  had  their  own  set  of 
gromid  rules  for  starting  cases. 

The  recent  Director  of  the  Bureau  of  Deceptive  Practices  and  now  Program 
Review  Officer.  Charles  A.  Sweeny,  long  had  realized  the  imperativeness  of 
criteria  for  opening  investigations.  Over  a  year  ago.  with  a  background  of  having 
been  a  staff  attorney  on  the  Old  Special  Board,  the  Radio  and  Periodical  Division 
and  the  Division  of  Stipulations,  an  Assistant  Chief  Examiner.  Chief  of  the 
Division  of  Food  and  Drug  A'lvortising.  and  finally  Bureau  Director,  Mr.  Sweeny 
recorded  his  views  on  the  subject.  Tie  stated  that  in  measuring  the  pulilic  interest 
reflected  by  the  mandatory  and  discretionary  areas  of  our  concern  as  a  basis 
for  allocations  of  resources,  the  followiny  were  to  be  among  the  factors  for 
consideration  : 
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1.  Does  the  practice  complained  of  indicate  that  there  is  danger  to  the  public 
health  or  safety? 

2.  What  are  the  indicated  numbers  of  consumers  adversely  affected? 

3.  Is  there  a  particular  segment  of  consumer  population  affected,  perhaps 
deserving  a  special  degree  of  protection:  the  poor,  the  elderly,  the  retired? 

4.  What  is  the  materiality  of  a  deceptive  statement  in  the  context  of  the  total 
promotional  approach :  did  the  statement,  alone  or  subsantially  contributorily, 
actually  constitute  the  real  inducement  to  buy? 

5.  What  is  the  nature  of  the  deceptive  practice :  did  it  constitute  an  outright 
fraud  or  did  it  concern  a  worthwhile  (albeit  misrepresented)  product  or  service? 

6.  What  is  the  amount  or  degree  of  loss  suffered  by  the  consumer :  is  he  out 
of  pocket  a  few  cents,  or  has  he  mortgaged  his  home  with  the  potential  of  fore- 
closure? 

7.  What  is  the  economic  magnitude  of  a  given  industry  engaging  in  a  com- 
plained of  practice? 

8.  Are  there  honest  competitors  to  protect? 

9.  Is  there  a  fair  prospect  of  success  if  we  must  litigate  :  is  the  alleged  unfair 
practice,  for  example,  reasonably  clearcut,  or  does  it  present  a  controversial 
scientific  issue? 

10.  All  factors  considered,  is  the  matter  one  to  which  we  can  commit  man- 
power and  other  resources  in  the  light  of  current  priorities? 

While  these  criteria  were  being  used  and  separately  and  variously  interpreted, 
it  became  clear  that  there  was  a  need  for  consistent  interpretation  through  an 
ofl3ce  having  primary  responsibility  for  consistent  application  from  the  Bureau's 
viewpoint  of  Division  priorities. 

With  the  Chairman's  approval,  in  June,  1967  there  was  created  in  the  offlce 
of  the  Bureau  Director  the  position  of  Legal  Adviser  for  Screening  and  Planning. 
In  essence,  the  job  of  the  Legal  Adviser  was  to  see  initially  all  the  incoming 
mail  except  Congressionals ;  to  develop  and  improve  channels  of  communication 
with  Government  and  other  agencies  and  groups  including  consumer  groups ;  to 
discern  patterns  of  deceptive  practices  existing  throughout  the  country  and 
emerging  legal  problems,  advising  the  Director  thereof  and  recommending  the 
nature  and  form  of  appropriate  action  in  those  areas  appearing  most  to  warrant 
concentrated  attention ;  to  be  of  material  assistance  to  the  Director  in  planning 
the  Bureau's  work ;  to  assist  the  Director  in  the  preparation  of  the  budget.  Sub- 
sequently, the  Legal  Adviser  was  designated  Program  Officer  for  the  Bureau, 
with  responsibility  for  preparing  the  Bureau's  PPB  documents.  Still  more  re- 
cently, he  has  been  assigned  supervision  of  the  Monitoring  Unit. 

Evaluation  and  planning  with  regard  to  the  opening  of  investigations  proceeds 
as  follows.  All  incoming  letters  of  complaint,  after  record  search,  are  received 
by  the  Legal  Adviser  for  Screening  and  Planning.  Those  relating  to  pending 
matters  are  referred  to  the  attorneys  to  whom  the  matters  are  assigned  for 
appropriate  disposition.  The  remaining  are  evaluated  and  disposed  of  by  the 
Legal  Adviser  and  those  assisting  him.  Newly  appointed  attorneys  are  being 
used  in  this  work  at  the  present  time  and  such  use  constitutes  an  important 
part  of  the  Bureau's  training  program.  (JIuch  of  the  incoming  mail,  however, 
can  be  appropriately  handled  by  competent  correspondence  clerks  with  minimum 
supervision,  and  effort  is  now  being  made  to  recruit  a  number  of  correspondence 
clerks). 

To  simplify  and  expedite  disposition  of  the  incoming  mail,  a  series  of  form 
letters  have  been  prepared  and  an  automatic  typewriter  is  being  used.  Letters 
which  in  the  opinion  of  the  Legal  Adviser  do  not  require  further  action  in 
the  Bureau  are  disposed  of  over  his  own  signature.  These  letters  include  those 
which  are  appropriate  for  consideration  by  another  government  agency  or  another 
bureau  of  the  Commission,  those  in  which  the  requisite  degree  of  public  intere.st 
or  commerce  is  obviously  lacking,  etc. 

Letters  which  in  his  opinion  present  facts  indicating  a  clear  need  for  the 
opening  of  a  case,  or  which  should  receive  further  attention,  or  concerning  which 
he  is  uncertain  of  the  appropriate  disposition,  or  for  any  other  reason  should 
be  called  to  the  attention  of  the  Bureau  Director,  pre  I'ef erred  to  the  Director 
by  brief  memorandum  with  recommendation.  When  the  Bureau  Director  concurs 
in  review  that  a  matter  should  be  accorded  further  attention  he  so  notes  on 
the  memo  and  forwards  it  to  the  appropriate  division  for  action.  In  his  considera- 
tion of  such  matters  the  Bureau  Director  discusses  the  more  questionable  at 
regular  conferences  of  the  division  chiefs  so  as  to  have  the  benefit  of  their 
accumulated  experti.se. 
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Central  to  the  successful  achievement  of  substantially  all  the  ob.iectives 
envisioned  by  the  creation  of  the  Legal  Adviser's  position  is  the  matter  of  recog- 
nizing that  there  are  indeed  criteria  that  should  be  utilized  in  weighing  the  pros 
and  cons  to  the  opening  of  an  investigation,  and  adherence  to  such  standards 
to  the  fullest  extent  possible. 

Accordingly,  the  former  Director  and  the  Legal  Adviser  for  Screening  and 
Planning  began  the  use  of  the  criteria  set  out  above,  and  the  criteria  were 
adopted  by  the  present  Director  and  continue  to  serve  to  the  present  as  guides 
for  beginning  new  investigations. 

The  value  of  careful  selectivity  of  matters  to  investigate  was  graphically 
shown  by  certain  statistics  available  at  the  end  of  Fiscal  1968.  With  considerably 
fewer  personnel  evaluating  the  complaints  appearing  in  incoming  correspond- 
ence, over  400  more  such  preliminary  matters  were  disposed  of  than  in  the  prior 
year,  and  388  investigations  were  initiated  compared  with  666  in  the  prior  year. 
This  greater  selectivity  in  turn  permitted  staff  concentration  on  disposition  of 
investigations,  many  started  a  number  of  years  ago  and  which  for  a  variety  of 
reasons,  had  not  been  completed.  On  January  1,  1968  there  were  1245  investiga- 
tions pending  in  the  Bureau.  By  the  end  of  the  following  June  the  caseload  had 
been  reduced  to  1076.  It  now  appears  that  the  caseload  approaches  manageable 
limits,  the  attainment  of  such  goal  being  one  that  we  realize  has  been  of  con- 
siderable concern  to  the  Commission.  Continued  careful  selection  of  matters  to 
investigate  will  be  required  to  maintain  these  caseload  limits. 

PRELIMINARY    INQUIRIES   CONDUCTED   AS    AN    ACCESSORY   TO   THE    USE   OF    CRITERIA   IN 

STARTING     CASES 

Many  complaint  letters  simply  do  not  contain  sufficient  information  to  allow 
the  formation  of  a  judgment  that  a  full  investigation  is  warranted.  Certain  pre- 
liminary steps  are  now  routinely  taken  by  the  Legal  Advi-ser  for  Screening  and 
Planning  which  provide  some  help.  For  example,  if  a  complaint  on  its  face  seems 
to  have  some  merit,  and  a  scientific  question  is  presented,  the  Chief  of  the  Division 
of  Scientific  Opinions  is  requested  to  give  his  views  as  to  the  validit.v  of  the 
complaint  and  the  seriousness  of  the  practice.  As  another  example,  unless  a  pos- 
sible proposed  respondent  has  a  recognizable  name  representing  a  sizeable  opera- 
tion, and  a  newly  complained  of  practice  appears  questionable,  a  Dun  and  Brad- 
street  report  is  obtained  in  order  to  determine  volume  of  business  and  location 
and  size  of  the  geographical  area  in  which  the  possible  proposed  respondent  does 
business.  If  it  api>ears  that  an  applicant  may  have  a  justifiable  complaint  but  has 
not  stated  facts  essential  to  a  considered  evaluation  of  the  matter,  we  do  not  now 
hesitate  at  the  Screening  and  Planning  level,  in  acknowledging  receipt  of  his 
complaint,  to  ask  the  applicant  to  furnish  additional  information. 

In  a  relatively  few  instances  a  decision  as  to  whether  a  matter  meets  our 
criteria  for  investigation  is  not  possible  in  the  absence  of  a  contact  with  the 
proposed  respondent.  The  Bureau  has,  therefore,  on  occasion  in  carefully  selected 
instances,  written  to  possible  proposed  respondents  for  the  purpose  of  clarifying 
what  is  ordinarily  a  simple,  single  point  but  critical  to  the  question  of  whether 
an  investigation  should  be  opened.  For  example,  a  complaint  was  received  from 
an  official  of  the  Columbus  (Ohio)  Milk  Council  stating  that  an  advertisement 
published  by  The  Cereal  Institute  in  the  Joiirnal  of  the  American  Home  Econom- 
ics Association  was  deceptive  in  presenting  a  chart  comparison  of  the  nutrients 
in  some  other  foods  (including  milk). 

Screening  and  Planning  conferred  with  Division  of  Scientific  Opinit)ns.  That 
Division  was  of  the  opinion  that  the  advertising  was  misleading.  However,  the 
Division  further  advised,  if  the  advertisement  complained  of  appeared  only  in 
publications  like  the  Journal  of  the  America}!  Home  Economics  Asstwiafiov.  the 
likelihood  of  deception  would  be  remote  because  subscribers  are  home  econo- 
mists, nutritionists,  and  others  working  in  specialized  fields  who  are  knowledge- 
able in  such  matters.  If,  on  the  other  hand,  the  comparison  chart  was  appearing 
in  publications  having  general  readership,  the  Division  said,  its  disseuiin.-ttioii 
should  be  stopped. 


829 

Accordingly,  we  sent  a  letter  to  the  Cereal  Institute  advising  it  that  we  were 
interested  in  determining  whether  its  chart  might  be  misrepresenting  the  com- 
parison of  nutrients,  and  asked  to  be  furnished  with  a  schedule  of  the  publica- 
tions in  which  the  chart  had  been  published  in  the  past  year. 

Whenever  such  a  contact  is  made  with  a  possible  proposed  respondent,  it  is 
particularly  advised  that  the  inquiry  is  not  to  be  interpreted  to  mean  that  a  for- 
mal investigation  of  its  practices  has  been  initiated. 

The  above  has  been  a  confined  reply  to  the  Commission's  directive  of  Septem- 
ber 26,  1968.  Because  both  the  use  of  the  criteria  discussed  and  the  limited 
making  of  preliminary  contacts  with  possible  proposed  respondents,  can  so  sub- 
stantially contribute  to  the  development  of  truly  aggressive  planning,  the  fol- 
lowing additional  thoughts  with  respect  to  the  Bureau's  planning,  much  of  it 
constituting  a  broad  outline  of  intent,  are  respectfully  offered. 

Development  of  a  planned  program  for  the  Bureau  is  based  essentially  on  the 
following  concepts : 

1.  A  system  for  accumulating  more  comprehensive  information  concerning 
existing  practices  subject  to  regulation  by  the  Commission. 

2.  Organization  of  such  information  in  meaningful  form. 

3.  Continuing  evaluation  of  this  incoming  flow  of  information  and  of  the  Com- 
mission's pending  workload,  permitting 

4.  Selection  of  those  areas  of  greater  public  interest  to  which  the  Commission 
should  devote  its  limited  resources. 

The  logical  first  step  is  that  of  organizing  the  information  presently  available 
and  now  flowing  in,  by  computerizing  all  such  data.  It  is  hoped  that  such  com- 
puterizing can  be  started  within  the  next  30  days.  When  a  letter  of  complaint 
is  received  there  will  be  extracted  and  fed  into  the  bank  a  variety  of  data,  such 
as  the  industry  involved  (Standard  Industrial  Classification),  Census  Bureau 
coding  of  categories  of  products  within  the  industry,  the  practice  involved,  and 
the  identity  of  the  proposed  respondent.  From  the  date  of  receipt  of  the  com- 
plaint, additional  data  will  be  fed  into  the  bank,  until  final  disposition  of  the 
matter. 

It  will  be  possible  to  thus  detect  potential  consumer  problems,  identify  all 
information  received  during  any  desired  period  of  time  relating  to  any  industry, 
product  or  practice,  or  combination  thereof.  This  information  can  then  be  as- 
signed to  an  attorney  for  preliminary  evaluation.  AVhen  it  appears  warranted  he 
can  build  on  this  data,  by  developing  important  related  factors,  such  as  the  eco- 
nomic magnitude  of  the  problem,  the  type  and  number  of  consumers  adversely 
affected,  etc.  He  will  then  draft  a  report  detailing  the  public  interest  factors, 
e.stimating  the  amount  of  manpower  which  would  be  required  to  effect  correction 
and  recommending  the  type  of  procedure  which  would  seem  to  offer  greatest 
promise  of  effective  correction. 

Data  will  be  available  respecting  the  amount  of  manpower  being  expended  on 
pending  matters.  The  Commission  can  know,  for  example,  how  much  time  is  being 
devoted  to  enforcement  of  its  guidance  program,  or  any  one  particular  guide. 

Informed  determinations  will  be  possible,  among  the  alternatives  thus  pre- 
sented, as  to  what  new  projects  should  be  initiated,  and  as  to  those  pending, 
which  might  be  abandoned  or  intensified,  or  a  change  in  direction  adopted. 

A.s  rapidly  as  more  information  can  be  absorbed,  to  the  extent  of  the  limited 
capability  of  the  computer  equipment,  our  intelligence  network  will  be  materially 
expanded.  The  field  offices  will  be  encouraged  to  seek  out  and  feed  into  the  bank 
more  intelligence  about  practices  in  their  respective  areas.  We  will  initiate  or 
increase  our  liaison  with  other  government  agencies  and  with  consumer  oriented 
groups  in  order  to  tap  these  sources  fully.  The  Assistant  General  Counsel  for 
Federal-State  Cooperation  will  participate.  The  monitoring  of  advertising  will  be 
keyed  in. 

As  we  have  said,  much  of  these  conclusory  remarks  constitutes  a  broad  outline 
of  intent.  Initial  steps  have  been  taken  to  implement  our  plans.  At  least  several 
months  must  pass  before  the  program  can  be  in  full  operation  but,  given  adequate 
support  in  personnel,  our  hopes  are  high  that,  with  the  fruition  of  these  plans,  the 
Commission's  important  mission  to  protect  consumers  and  businessmen  fi'om  the 
effects  of  deceptive  practices  will  have  taken  a  giant  step  forward. 
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Memorandum 

November  6,  1968. 

Subject:  The  need  and  basis  for  the  bureaus  to  plan  by  specific  objectives  along 

industry  and  product  lines. 
To  :  Charles  A.  Sweeny 

Program  Review  Officer 
From  :  John  J.  Hurley,  Economist 

PROBLEM     AND    APPROACH 

What  should  each  bureau  and  division  in  the  Commission  be  doing  and  how 
much?  Carefully  worked  out  indusrty-oriented  objectives  by  the  bureaus  could 
narrow  the  non-competitive  and  deceptive  target  areas  and  improve  program 
planning. 

Accordingly,  this  memorandum  deals  with  why  each  bureau  ;ind  division  should 
develop  specific  objectives — that  include  aims  in  primary  product  lines — for  use 
as  guides  to  bureau  decisions  on  what  new  investigations  to  start  and  on  whether 
to  move  or  displace  old  investigations.  This  report  will  also  apply  the  described 
goal-getting  process  to  planning  a  deceptive  pracitces  project  that  encompasses 
the  nation's  largest  national  advertisers. 

COMMISSION    AND    BUREAU    OB.TEX^TIVES 

It  is  not  a  fundamental  objective  of  the  Commission  to  propose  having  so  many 
attorneys  in  restraint  of  trade  work  and  so  many  inspectors  policing  wool  and  fur 
labeling.  The  real  Commission  objectives  are  maintaining  open  and  fair  com- 
petition in  the  economy's  unregulated  sectors,  and  providing  maximum  consumer 
protection  in  the  market  place.  Within  these  ba.sic  policy  objectives  the  Commis- 
mision  has  a  number  of  "misssions",  including  the  dismantlement  of  unlawful 
mergers  and  the  prevention  of  unfair  and  deceptive  practices. 

To  think  out  more  specific  objectives  at  the  bureau  (and  division)  level  is 
not  an  easy  job.  Nevertheless,  the  bureaus  should  be  requested  to  do  so  and  to 
prepare  formalized  statements  of  their  missions  as  a  means  to  give  an  overall 
sense  of  purpose  to  what  they  are  doing.  Generally,  a  bureau's  objective  should 
be  an  explicit  guide  to  action  that  considers  subprogram  costs  and  relates  to 
the  broader  Commission  objectives.  The  statement  of  bureau  objectives  should, 
of  course,  go  beyond  paraphrasing  the  relevant  laws.  The  next  step  requires  that 
the  luireau.  in  consultation  with  the  divisions,  define  the  range  of  activities  on 
an  industry  basis  which  would  be  used  to  achieve  the  bureau  objective-s. 

USES    OF    BUREAU    OBJECTIVES  ^ 

What  tangible  results  could  the  enforcement  bureaus  come  up  with  by  giving 
some  thought  and  time  to  clarifying  and  stating  their  objectives?  There  can  be 
two  gains  from  this  effort : 

First,  the  most  significant  use  of  objectives  would  be  in  bureau  planning, 
since  a  hierarchy  of  objectives — bureau  and  division  aims  that  include  goals  for 
strengthening  competition  in  key  industrie.s — can  facilitate  analyzing  and 
choosing  alternative  courses  of  action  (which  is  the  essence  of  planning).  The 
process  of  exploring  alternative  subprograms  to  reach  bureau  objectives  covers 
three  main  issues — how  important  is  the  proposed  project,  what  will  it  cost,  and 
what  good  will  it  do. 

Second,  eflSciency  in  Commission  output  involves  producing  a  desired  result 


^  There  are  objectives  within  objectives  in  the  process  of  deriving  specific  aims  from 
broader  goals.  See  Granger,  The  Hierarchy  of  Objectives,  42  Harv.  Bus.  Rev.  63  (May/June, 
3964). 
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at  the  lowest  cost.  Thus,  we  cannot  consider  the  question  of  Commission  efficiency 
without  taking  into  account  a  range  of  objectives.  Specific  objectives  can  tell  us 
in  what  new  directions  Commission  activities  should  be  moving.  For  example, 
the  Bureau  of  Restraint  of  Trade  could  aim  tu  block  mergers  in  the  high-profit 
drug  industry  which  give  large  firms  advertising  and  promotional  advantages 
over  smaller  competitors. 

OBJECTIVES    AXD    PLAXNIXG 

The  Commission's  basic  policy  objective  is  to  discover  and  correct  those  trade 
practices  that,  if  continued,  can  be  expected  to  injure  or  destroy  competition  or 
otherwise  harm  the  public.  The  most  effective  way  to  reach  this  objective  is  to 
ascertain  such  practices  in  their  incipiency  and  stop  them.  This  action  requires 
a  searching  out  by  the  bux-eaus  of  those  industries,  product  lines,  and  areas  in 
the  economy  in  which  competition  is  most  seriously  threatened,  and  then  to 
allocate  manpower  and  assign  priorities  for  the  attention  of  appropriate 
divisions. 

Assigning  priorities  depends  generally  on  the  bureau's  use  of  such  quantitative 
criteria  as  the  relative  significance  of  the  affected  industry  to  the  economy  and 
the  size  and  niimber  of  firms  involved.  Then,  in  the  second  instance,  qualitative 
and  subjective  criteria  would  be  applied,  such  as  the  relative  severity  of  the 
trade  practice  being  used  and  the  danger  to  public  health  or  safety  of  the 
practice. 

In  this  planning  approach  the  bureaus'  own  internal  investigations  and 
studies — based  on  Commission  public  hearings,  Congressional  reports,  the  eco- 
nomic bureau's  analyses,  and  (secondarily)  data  supplied  by  complaining  par- 
ties— would  identify  priority  industries  and  product  markets  which  should  re- 
ceive attention.  After  these  industries  are  pinpointed,  the  bureau  would  then 
move  into  the  area  of  case  selection.  However,  under  existing  bureau  proce- 
dures for  starting  investigations,  the  cart  (case  selection)  is  usually  put  before 
the  horse  (industry  selection).  What  sometimes  passes  as  an  "industry  ap- 
proach" at  the  bureau  level  actually  amounts  to  an  afterthought  in  which  several 
firms  doing  the  same  unlawful  practice  are  added  to  the  case  so  as  not  to  single 
out  one  respondent  unfairly  for  prosecution. 

APPLYING   THE  PLANNING   CONCEPT 

To  illustrate  planning  by  objectives  in  an  industry  framework,  we  can  take 
the  deceptive  practices  field  and  set  as  a  main  bureau  objective  the  elimination 
of  false  advertising  and  marketing  deceptions  in  the  primary  product  lines  pro- 
duced by  the  nation's  100  largest  advertisers.  The  premise  of  this  approach  is 
that  large  corporations  with  substantial  advertising  power  can  work  greater 
injury  to  competition  and  to  consumers  than  their  smaller  rivals.  Another  valid 
hypothesis  of  the  plan  is  that  heavy  advertising  encourages  high  economic  con- 
centration in  mass-produced  consumer  goods,  and  by  deterring  new  competition 
permits  higher  prices  and  profits.^ 

The  foundation  for  planning  a  new  project  in  the  deceptive  practices  field  is 
provided  in  Table  1,  which  shows  the  advertising  expenditures  of  the  100  largest 
advertisers  during  the  first  six  months  of  1968.  These  advertisers  will  probably 
spend  over  $3  billion  on  advertising  in  1968  or  about  one-fifth  of  the  $17  billion 
total  advertising  outlays.*  On  this  basis,  roughly  20  percent  of  the  Commission's 
resources  in  deceptive  practices  might  be  assigned  to  the  surveillance  and  investi- 
gation of  deceptives  employed  by  these  large  corporations. 


2  Doyle,  Economic  Aspects  of  Advertising:  A  Survey,  The  Economic  Journal  at  570 
(September,  1968).  In  the  ciffarette  industry  the  domination  of  a  few  large  firms  has  been 
preserved  largely  because  of  the  power  of  advertising. 

''The  ^statistical  Abstract  of  the  United  States  (1968)  tabulates  estimated  advertising 
expenditure  by  years. 
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TABLE  l.-TOP  100  ADVERTISERS  IN  4  MEDIA,  1ST  HALF  OF  1968 
[From  Advertising  Age,  Sept.  23,  1968] 


Company 


Total  Newspaper  Network 

expenditure         Magazines  supplements  television 


Spot 
television 


1.  Procter  &  Gamble  Co... $93,699,377 

2.  General  Foods  Corp 53, 153,  573 

3.  Bristol-Myers  Co 52i 952,582 

4.  General  Motors  Corp 52!  851,  066 

5.  Colgate-Palmolive  Co._ 41, 929' 581 

6.  American  Home  Products  Corp 34,'38r888 

7.  R.  J.  Reynolds  Tobacco  Co 32,707^467 

8.  American  Tobacco  Co 32,  21  o' 530 

9.  Sterling  Drug,  Inc 27!  998!  485 

10.  Lever  Brothers  Co_ 26,  775,  698 

11.  Ford  Motor  Co.__ 24!  706!  995 

12.  Warner-Lambert  Pharmaceutical  Co,  22!  862!  557 

13.  Coca-Cola  Co 22, 149!  292 

14.  Philip  Morris,  Inc 22!  087!  263 

15.  General  Mills,  Inc 2l!  735!  643 

16.  Gillette  Co 20'  353'  242 

17.  Chrysler  Corp 19,'593!o75 

18.  National  Dairy  Products  Corp 18,  091  018 

19.  Liggett&  Myers,  Inc 16,604,787 

20.  Miles  Labora'ories,  Inc _..  16,370  327 

2L  Lorillard  Corp 16,363!l79 

22.  Kellogg  Co 16,170,779 

23.  American  Telephone  &  Telegraph 

^,    ^  Co 15.573,587 

24.  S.  C.  Johnson  &  Son,  Inc :._  14,852,688 

25.  Brown  &  Williamson  Tobacco  Corp..  14,647,221 

26.  Carnation  Co 13,679!  558 

27.  Alberto-Culver  Co 13,633,971 

28.  Campbell  Soup  Co 13,  422  870 

29.  Pepsico,  Inc 13,058!217 

30.  Saars,  Roebuck  &  Co 12,254,089 

31.  Continental  Baking  Co.,  Inc 12, 18l!o23 

32.  National  Biscuit  Co 11,791,422 

33.  William  Wrigley,  Jr.,  Co ll!65l!974 

34.  Corn  Products  Co 11,380  083 

35.  Distillers  Corp.-Segrams,  Ltd 10,  595!  320 

36.  J.  B.  Williams  Co.,  Inc ._.  10,317,829 

37.  Standard  Brands,  Inc 10,317  799 

38.  Shell  Oil  Co 10, 195,892 

39.  Eastman  Kodak  Co.. _ 10,015,855 

40.  Quaker  Oats  Co 9,782,727 

41.  Radio  Corp.  of  America 9,  22^272 

42.Plough,  Inc 8,941,275 

43.  Block  Drug  Co.,  Inc 8,941, 137 

44.  Rapid-American  Corp 8,920,  109 

45.  Ralston  Purina  Co 8,633,271 

46.  Armours  Co 8,477,710 

47.  General  Electric  Co 8,405,838 

48.  Johnson  &  Johnson 8  319  196 

49.  Pillsbury  Co 8.315,951 

50.  Norwich  Pharmaceutical  Co 7,919,609 

51.  Jos.  Schlitz  Brewing  Co 7.421,473 

52.  United  Air  Lines,  Inc 7,397,660 

53.  Borden,  Inc 7,  043, 101 

54.American  Motors  Corp 6!954!440 

55.  Carter-Wallace,  Inc 6,696, 100 

56.  Hunt  Foods  &  Industries,  Inc...  6,604,854 
57.Scott  Paper  Co 6,466,846 

58.  American  Cyanamid  Co 6,  416,  534 

59.  Noxell  Corp 6,407,412 

60.  Chesebrough-Ponds.  Inc...  6.298,971 

61.  Beatrice  Foods  Co.. _ 6,244,165 

62.  Nestle  Co.,  Inc 6  207  370 

63.  Chas.  Pfizer  &  Co.,  Inc 6, 197, 816 

64.  Richardson-Merrell,  Inc 6,054,490 

65.  Polaroid  Corp 5,990  124 

66.  Smith,  Kline  &  French  Labs... 5, 963!  136 

67.  Gulf  Oil  Corp.... _ 5,952,238 

68.  Revlon,  Inc 5,912,527 

69.  Goodyear  Tire     RubberCo...         .  5!89o!412 

70.  Mars,  Inc 5,884,868 

71.  Volkswagen  of  America,  Inc 5,  725,  723 

72.  Trans  World  Airlines,  Inc 5,698,072 

73.  Seven-Up  Co 5,624,574 

74.  Anheuser-Busch,  Inc 5,472,005 

75.  American  Can  Co 5  381  743 

76.  H.J.  Heinz  Co 5!299!654 

77.  Union  Carbide  Corp 5,056,297 

78.  Standard  Oil  Co.  of  Indiana 4,907,306 

79.  Westinghouse  Electric  Corp 4,903,862 


$6,711,063        $170,914  $52,288,500  $39,528,900 

,?'»^K°?o°      ^•???'"3  23,088,800  26,423  000 

ll'^3^.i^          '"'I' ^33  25,585,100  14,071500 

23,3  0,493       1,556,573  20,610,500  7,373,5000 

5,414,615          189,566  20,689,100  15,636,300 

3,165,177          101,511  22,950,700  8,164,500 

4,376,532            76,435  22,498,800  5,755,700 

6,269,394            28,336  14,191,000  11,721800 

3,827,956          545,229  18,806,700  4,818,600 

,n'oH'^^c     9^' 258  14,784,900  9,963,100 

10,833,695  10,484,700  3,383,600 

■221'?^?      "'^64  14,221,600  7,632,500 

1.825.197    157,695  4,191,800  15,974  600 

2,622,823    202,540  14,151,800  4  110  100 

Hon'niS    '^"■"^  12,442,300  6, 457!  700 

1.000,056      8,586  14,256,100  5,088,500 

8,439,945    180,330  9,988,800  934  000 

4,928,708     73,510  6,604,200  6,484  600 

3.932.593  32,894  10,377,300  2,262  000 
'■??^'?^Z  11,192,700  4,125,600 

119,499   2,793,880  11,423,600  2,026  200 

569,563    195,516  10,074,000  5,331,700 

5,671,048    161,339  6,079,500  3,661  700 

45,288  12,942,200  1,865,200 

,899,922  11,558,600  1,188,600 

1,343,128          125,230  9.045,600  3,165  600 

626,619          128,852  5.604,200  7,274,300 

4,127,470 4,428,900  4,866.500 

.  ^oP'^iZ  6,051,500  6,366,300 

H36.289  2,352,100  5,165,700 

1.451,823  217,600  10,511,600 

2.691.594  15,128  5,908,100  3.176.600 
364,374  II  297  600 

3,041,915    202,873  2,472,000  5!  663!  300 

10,118,255     82,365 394  700 

i'HH?^  9,002,000  184!000 

2,637,723    269,376  3,381,300  4,029,400 

779,402    122,590  4,106,300  5,187,600 

3,301,203    222,647  6,122,500  369,500 

573.622     42,405  4,642,800  4,523,900 

4,523,839    150,833  3,431,400  1,115  200 

1,241,875  5,475,100  2,224,300 

938,077            29,260  6,841,600  1,132  200 

550, 767            39, 042  8, 307, 600  22  700 

716,762           127,309  3,843,600  3,945,600 

1,108,743          150,067  5,105,000  2,113  900 

5,021,638  2,935,400  448,800 

1,694,459    123,237  2,319,400  4,182,100 

697,458    102,993  3,455,100  4,060,400 

556,794     96,515  4,971,200  2,295,100 

417,073  2.096,600  4,907,800 

1,356,260 2,823,800  3,217,600 

764,168     90,433  1,942,200  4,251,300 

2,068,100     84,440  3,144,500  1,657,400 

20,600 3,831,300  2,844,200 

1,379,055     4,699  2,509,400  2,711,700 

1,306,897    264,649  629,800  4,265,500 

1,703,454     39,980  4,125,700  547,400 

691,834      1,278  3,807,400  1,906,900 

983,271  2,296,500  3,019,200 

296,297     6,868  3,356,200  2,584,800 

452,226     34,344  2,308,900  3,411,900 

1,515,516 3,514,100  1,168,200 

166,090 3,582,800  2,315,600 

2,207,924 3,777,900  4,300 

921,136.... 3,782,700  1,259,300 

305,834    109,104  5,088,300  449,000 

3,854,220     13,007  788,500  1,256,800 

2,871,912 2,618,800  399,700 

63,042    110,526  2,319,800  3,391,500 

2,046,123 3,021,200  658,400 

2,204,768           10,304  1,574,400  1,908,600 

87,756         141,218  1,205,000  4,190,600 

2,078,805 2,017,200  1,376,000 

352,499           43,044  11,900  4,974,300 

210,882           44,772  2,208,600  2,835,400 

649,211              8,586  4,050,900  347,600 

867,306 1,611,100  2,428,900 

1,026,262 3,775,200  102,400 
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80.  E.  I.  Du  Pontde  Nemours  &  Co.,  Inc. 

81.  Uniroyal.  Inc 

82.  Squibb  Beech-Nut,  Inc 

83.  Firestone  Tire  &  Rubber  Co 

84.  Kimberly-Clark  Corp.. 

85.  Armstrong  Cork  Co 

86.  Royal  Crown  Cola  Co.. 

87.  W.  R.  Grace  &  Co 

88.  Avon  Products,  Inc 

89.  Pan  American  World  Airways,  Inc.. 

90.  Standard  Oil  Co.  of  New  Jersey 

91.  Beecham  Group.  Ltd 

92.  Dow  Chemical  Co 

93.  Pabst  Brewing  Co 

94.  General    Telephone    &    Electronics 

Corp 

95.  McDonalds  Corp 

96.  Heublein,  Inc 

97.  Columbia  Broadcasting  System,  Inc. _ 

98.  American  Airlines,  Inc 

99.  Reynolds  Metals  Co 

100.  Andrew  Jergens  Co 


4.843,166 
4,722,372 
4,  687,  309 
4,  658,  977 
4,437,371 
4,432,160 
4,  408,  800 
4,315,527 
4,310,879 
4,  303,  750 
4,271,750 
4,239,679 
4,196,175 
4,183,425 

4, 149,  498 
4,146,219 
3,  999.  803 
3,978,935 
3,641,287 
3,835,474 
3,  768,  816 


1,757,714 

1,596,884 

795,  409 

2,243,177 

2,  037,  682 

2,159,560 

24,  300 

1,011,225 

816,079 

1,245,050 

1,558,050 

3,379 

1,100,911 

825 


269,  552 
49,  988 


518,989 


7,002 


2,484,500 

786,  300 

614,800 

1,301,900 

487,400 

2,178,800 

1,366.000 

2,  035,  600 


1,076,293 

644, 319 

1,579,946 

3,  790,  404 

1,053,891 

693,  384 

928,  307 


40,  064 


66,  557 
4,131 
20,996 
34,  190 
21,109 


1,473,100 
1,287,500 
4,  025,  400 
1,801,800 
1,541,500 

2,  040,  800 

2,119,400 

886,  200 

'l,' 332,' loo" 
2,283,000 
1,911,700 


331,400 

2.  289,  200 
3,277,100 
1,113,900 
1,393,300 

93,800 

3,  018,  500 
1,262,700 
3,494,800 
1,590,600 
1,496,200 

210,900 
1,253,400 
2,611,100 

1,032,400 

1,352,500 

1,467,100 

184,400 

1,434,300 

821,900 

907,700 


Total 1,262,036,948      231,273,381     12,753,567      615,285,100        402,724,900 

Source:  PIB  leading  national  advertisers. 

As  shown  in  Table  2.  at  the  end  of  fiscal  1968  there  were  only  50  Commission 
proceedings  pending  (Sec.  5,  Deceptive  Practices)  against  firms  that  rank  among 
the  100  largest  advertisers.  These  investigations  involved  almost  one-fourth  (24) 
of  these  large  advertisers  and  accounted  for  merely  4  percent  of  the  1,400  total 
proceedings  in  deceptive  practices  then  outstanding.  The  deceptive  practices 
bureau  could  properly  focus  more  resources  (about  five  times  as  much  as  now) 
to  cover  the  practices  of  the  nation's  largest  advertisers.  As  an  alternative,  why 
not  divide  up  the  100  top  advertisers  and  assign  them  among  the  bureau's 
attorneys. 

TABLE  2.— PENDING  PROCEEDINGS  AT  THE  END  OF  FISCAL  1968  IN  DECEPTIVE  PRACTICES  INVOLVING  PROPOSED 
RESPONDENTS  RANKED  WITHIN  THE  NATION'S  100  LARGEST  ADVERTISERS 

[Dollars  in  millionsl 


Rank 


Company 


Pending 

Advertising  deceptive 

expenditures  practices 

1st  halt  1968      investigations 


I  Procter  &  Gamble  Co _ $98.7 

4  General  Motors  Corp 52.9 

5  Colgate-Palmolive  Co 41.9 

6  American  Home  Products  Corp. 34.4 

8  American  Tobacco  Co _ 32.2 

9  Sterling  Drug,  Inc 28.0 

II  Ford  MotorCo.. 24.7 

14  Philip  Morris,  Inc 22.1 

17  Chrysler  Corp 19.6 

30  Sears,  Roebuck  &  Co. 12.3 

37  Standard  Brands,  Inc ._  10.3 

38  Shell  Oil  Co 10.2 

41  Radio  Corp.  of  America 9.2 

43  Block  Drug  Co.,  Inc ^._ 8.9 

47  General  Electric  Co 8.4 

54  American  Motors  Corp 7.0 

57  Scott  Paper  &  Co _ 6.5 

69  Goodyear  Tire  &  Rubber  Co 5.9 

71  Volkswagen  of  America,  Inc...".. 5.7 

77  Union  Carbide  Corp 5.1 

81  Uniroyal,  Inc 4.7 

83  Firestone  Tire  &  Rubber  Co 4.7 

84  Kimberly-Clark  Corp 4.4 

99  Reynolds  Metals  Co 3.8 

Total  proceedings  pending  June  30, 1968.. _ 


50 


Source:  Advertising  Age,  Sept.  23,  1968;  FTC  Division  of  Data  Processing,  alphabetical  listing  of  formal  and  Informal 
matters  pending  June  30, 1968. 


Table  3  shows  the  total  sales  and  principal  4-digit  S.I.C.  industries  of  the  25 
largest  advertiser.  The  table  could  be  used  by  the  bureau  as  a  planning  device  to 
determine  the  product  lines  of  the  top  national  advertisers  in  which  to  institute 
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new  investigations.  (Tlie  primary  products  of  the  entire  100  largest  advertisers 
can  be  obtained  from  eacli  firm's  listing  in  Dun  &  Bradstrcet's  Million  Dollar 
Directory,  19(58.)  The  single  largest  product  group  represented  among  the  2."> 
advertising  leaders  was  perfumes,  cosmetics,  and  other  toilet  preparations 
(S.I.C.  Industry  No.  2844)  which  eight  of  these  firms  produced. 

TABLE  3.— ANNUAL  SALES  AND  S.I.C.  INDUSTRIES  OF  THE  NATION'S  25  LARGEST  ADVERTISERS 

Ad  Sales 

rank    Company  (millions)  Principal  S.I.C.   industries 

1.  Procter  &  Gamble  Co $2,243  2,841  2,843  2,045  2,844      2,842        2,096 

2.  General  Foods  Corp 1,651  2,041  2,099  2,037  2,042      2,026        2,036 

3.  Bristol-Myers  Co__ 468  2,844  2,834 

4.  General  Motors  Corp_ 20,209  3,519  3,634  3,711  3,631      3,741        3,722 

5.  Colgate-Palmolive  Co 862  2,844  2,841  2.834  2,842 

6.  American  Home  Products  Corp.. 751  2,087  2,831  2,833  2,842      2,098        2,834 

7.  R.J.  Reynolds  Tobacco  Co 1,004  5,059  2,111  3,497  2,131 

8.  American  Tobacco  Co.... 1,428  2,131  2,111  2,121 

9.  Sterling  Drug,  Inc 303  2,815  2,834  2,833  2,844 

10.  Lever  Bros.  Co.— Sub.  of  Unilever... 2,844  2,099  2,841       3,991      2,096 

11.  FordMotorCo 12,240  3,722  3,711  1,931      3,522               

12.  Warner-Lambert  Phar.  Co 600  2,073  2,834  2,844     . 

13.  Coca-Cola  Co 864  2,087 

14.  Philip  Morris,  Inc 773  2,111  2.844  3,421      2,111  2,073        2,841 

15.  General  Mills,  Inc _.  525  2,092  2,821  2,041      3,662      2,043  

16.  GilletteCo 396  3,841  3,951  3,421      3,079      2,844 

17.  ChryslerCorp 5,649  3,711 

18.  National  Dairy  Product  Corp 2,252  2,025  2,023  2,021      2,024  2,024        2,022 

19.  Liggett  &  Myers,  Inc 577  2,085  2.131  2,111      2,042  2,141        2,121 

20.  Miles  Labs,  Inc. 166  2,831  2,834  3,841      2,818 

21.  Lorillard  Corp 497  2,131  2,111  2,121   

22.  KelloggCo 366  2,043  2,042 

23.  American  T.  &  T.  Co 12,138  4,811                   .       

24.  S.  C.Johnson  &  Son,  Inc (i)  2,842  2.899 

25.  Brown  &  Williamson  Tobacco  Co... 600  2,111  2,131  

1  Not  available. 

Source:  Advertising  Age,  Sept.  23,  1968,  for  listing  of  top  100  advertisers;  sales  and  S.I.C.  industries  of  the  25  largest 
advertisers  from  Dun  &  Bradstreet  Million  Dollar  Directory,  1968. 

The  thrust  of  this  type  of  planned  investigation  might  also  focus  on  consumer 
goods  industries  that  have  a  high  advertising-to-sales  ratio  and/or  experienced  a 
substantial  decline  (over  25%)  in  the  number  of  firms  in  the  industry  during 
the  past  decade.  These  target  industries  include  cereals,  cigarettes,  pharmaceu- 
ticals, soft  drings,  beer,  liquor,  and  detergents,  among  others. 

CONCLUSION    AND   KECOMMENDATION 

This  paper  stressed  two  main  points  that  would  contribute  to  more  effective 
planning : 

The  bureaus  should  be  advised  to  plan  primarily  by  industry-centered  objec- 
tives. This  course  could  improve  planning  by  the  bureaus  and  allow  sonje 
systematic  comparison  of  results  achieved  by  the  divisions  with  the  bureau 
goals.  Using  an  outlined  work  plan,  bureau  heads  might  establish  an  understand- 
ing wnth  division  chiefs  on  a  set  of  goals  to  be  accomplished  and  on  ways  to 
judge  division  results. 

Planning  by  objectives  in  the  deceptive  practices  field  could  involve  increa.sed 
allocation  of  manpower  surveillance  to  the  principal  product  lines  of  the  100 
largest  national  advertisers,  and  such  a  shift  in  resources  is  recommended. 
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Memoeandum 

December  24,  1968. 

Subject :    Recoiiuiiendiitiuu   for   approval   of    proposed    planning   and    priorities 

program  for  the  Bureau  of  Restraint  of  Trade. 
To :  Commission. 
Via :  Executive  Director. 
From  :  Bureau  of  Restraint  of  Trade. 

Forwarded  herewith  is  a  detailed  development  of  the  planning  and  priorities 
program  for  the  Bureau  of  Restraint  of  Trade,  outlined  in  the  FY  1970  Budget 
Justification  to  the  Bureau  of  the  Budget. 

The  program  represents  an  essential  first  step  to  further  management  improve- 
ment, looking  to  more  effective  planning,  clarification  of  objectives  and  a  stream- 
lining of  operational  procedures  and  methods.  The  proposed  program  affects 
long-standing  procedures  and,  to  some  extent,  the  prerogatives  of  the  Bureau's 
enforcement  divisions  as  well  as  investigations  within  the  jurisdiction  of  the 
Bureau  of  Field  Operations.  It  is  not  generally  approved  or  endorsed  at  staff 
level. 

Notwithstanding  the  principal  reaction  to  recommended  procedural  innova- 
tions as  "too  much"  by  affected  staff  units,  we  are  equally  concerned  with  the 
possible  contrary  evaluation  of  the  program  as  "not  enough."  The  program  seeks 
essentially  to  insure  that  work  priorities  are  developed,  coordinated  and  adjusted 
according  to  uniform  procedures  and  pursuant  to  close  controls.  We  believe  this 
to  be  a  sound  first  objective.  We  have  considerable  apprehension,  however,  that 
significantly  more  sweeping  procedural  changes  at  this  time  might  affect 
assimilability  and  prove  seriously  disruptive.  Suggestions  for  alternative  pro- 
cedures or  improvements  in  the  proposed  program  consistent  with  these  objec- 
tives have  not,  as  a  general  matter,  been  forthcoming  from  the  affected  staff 
units. 

The  priorities  program  was  reviewed  by  the  chiefs  of  each  of  the  enforcement 
divisions  of  the  Bureau  of  Restraint  of  Trade  ^  and  by  the  Acting  Director  of 
the  Bureau  of  Field  Operations.  Informational  copies  have  also  been  supplied 
Mr.  Berryman  Davis,  Legal  Adviser,  Bureau  of  Deceptive  Practices,  and  Mr. 
Charles  Sweeny,  Commission  Program  Review  Officer. 

The  most  basic  criticisms  and  objections  to  the  proposed  program  by  various 
affected  staff  units  are  in  brief,  as  follows  : 

The  Bureau's  Division  of  Mergers  generally  approved  the  program  -  but 
indicated  apprehension  lest  Section  7  investigations  be  delayed  pending  meetings 
of  the  Priorities  Committee.  It  has  been  agreed  in  this  regard  that  Section  7 
investigations  under  the  program  be  cleared  directly  with  the  Office  of  the 
Bureau  Director,  as  necessary,  on  an  ad  hoc  basis. 

The  Division  of  Compliance  advanced  a  variety  of  objections.^  For  example, 
that  division  complains  at  some  length  of  field  investigation  bottlenecks,  citing 
a  number  of  compliance  cases  pending  unassigned  or  unworked  upon  in  the  field 
for  periods  exceeding  two  and  one-half  years.  The  procedures  which  it  opposes, 
however,  are  designed  to  insure  expeditious  handling  of  important  investigations 
in  the  field  with  selective  attrition  of  less  important  matters.  The  Compliance 
Division  also  argues  that  to  make  a  selective  alternative  choice  ".  .  .  would  be 
unfortunate  if  low  priority  matters  approaching  maturity  or  conclusion  in  the 
field  were  to  be  suspended  at  such  juncture  so  as  not  to  permit  an  informed 
resolution  of  the  ease."  We  are  satisfied  that  the  proposed  procedures  are  suffi- 
ciently ffexible  to  avoid  results  of  the  sort  thus  suggested. 

The  Division  of  General  Trade  Restraints  endorsed  the  priorities  aspect  of 
the  proposed  program  *  but  because  that  division  has  been  satisfied  with  its 
liaison  and  coordination  with  the  field  organization,  disapproves  as  unnecessary 
any  formalized  "superstructure"  calculated  to  effect  selective  substitution  of 
higher  for  lower  priority  matters  in  this  field. 

The  Division  of  Discriminatory  Practices  registered  objection  to  any  alloca- 
tion of  priorities,  on  the  theory  that  if  preliminary  screening  is  eflBcient,  priorities 


^  Attached  as  Appendix  1  to  the  proposed  program.  Memorandum  to  Division  Chiefs 
dated  September  24,  1968,  includes  comments  on  memorandum  bv  Mr.  Hurlev,  Office  of 
Program  Review,  dated  August  27.  1968. 

2  Attached  as  Appendix  2  to  the  proposed  program,  Division  of  Mergers'  comments  dated 
October  3,  1968. 

^Attached  as  Appendix  3  to  the  proposed  program,  Division  of  Compliance's  comments 
dated  October  3,  1968,  with  responsive  commentary  on  points  raised. 

*  Attached  as  Appendix  4  to  the  proposed  program.  Division  of  General  Trade  Restraints' 
comments  dated  October  15,  1968. 
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are  unnecessary.  This  division  also  disapproves  of  ".  .  .  the  meetings,  the  prepa- 
ration of  I*riority  Evaluation  Statements  and  other  interoffice  memorandums 
proposed."'  ^  The  recommended  preparation  of  a  statement  specifically  confined 
to  case  evaluation  elements  to  permit  priority  judgments  with  respect  to  recom- 
mended investigations  before  preparation  of  the  detailed  memorandum  initating 
investigation,  does  require,  unfortunately,  some  extra  work  at  the  outset.  We 
believe  such  a  procedure  will  provide  significant  man-hour  savings  in  the  long 
run.  however. 

The  most  emphatic  objection  to  the  Bureau  of  Restraint  of  Trade's  proposed 
program  w^as  presented  by  the  Bureau  of  Field  Operations."  The  principal 
criticisms  by  that  Bureau  relate  to  the  proposed  procedure  and  method  for  selec- 
tive substitution  of  high  for  low  priority  cases.  These  are  opposed  as  (a)  con- 
travening the  existing  organizational  structure;  (b)  not  necessary  because  of 
the  effectiveness  of  present  Bureau  of  Field  Operations'  performance;  and,  (c) 
not  practical  because  the  field  office  will  not  be  able  to  apply  the  indicated  evalu- 
ation criteria  unless  an  investigation  were  so  near  completion  as  to  render  sus- 
pension luiwarranted.  Of  these,  (c)  requires  special  comment.  It  is  acknowledged 
that  currently  cases  are  not  infrequently  investigated  with  so  circumscribed  a 
view  to  the  acts  and  practices  of  proposed  respondent,  that  the  relationship  of 
that  respondent's  practices  to  industry  practices,  the  form  of  remedy  most  suit- 
able industry-wise  and  the  overall  relative  significance  of  matters  under  inves- 
tigation remain  unconsidered  until  the  last  stages  of  investigation.  The  alterna- 
tive procedure  proposed  would  provide  the  field  office  at  the  outset  with  an  out- 
line of  the  factors  posited  as  the  basis  for  priority  designation,  to  be  verified, 
amplified  or  corrected  as  a  first  responsibility  of  the  investigation.  Accordingly, 
the  proposed  procedure  for  reevaluation  of  cases  in  the  field,  once  operative, 
should  be  practicable  both  as  to  method  and  investigational  development  sequence. 

It  is  recognized  that  any  priorities  program  by  this  or  another  Bureau  which 
seeks  to  maintain  control  over  priorities,  including  the  relative  expedition  of 
handling  and  the  primacy  of  one  project  over  another,  must  to  some  extent  com- 
promise the  exclusivity  of  jurisdiction  of  the  Bureau  of  Field  Operations  over 
matters  being  investigated  in  the  field.  It  is  believed  that  the  proposed  program 
permits  such  control  with  a  minimum  of  interference  with  the  Bureau  of  Field 
Operations'  current  procedures. 

The  Bureau  of  Deceptive  Practices  and  the  Bureau  of  Field  Operations  both 
indicated  apprehension  that  a  formal  priorities  plan  by  this  Bureau  would  ad- 
versely affect  Deceptive  Practices  and  other  non-Restraint  of  Trade  investiga- 
tions in  the  field.  It  is  not  our  intention  that  field  investigations  initiated  by 
other  Bureaus  be  affected  at  all.  It  is  anticipated  that  the  investigative  work  of 
the  various  Bureaus  will  continue  to  be  satisfactorily  coordinated  by  the  Bureau 
of  Field  Operations. 

Because  various  references  are  made  in  the  attached  material  to  memorandums 
by  the  Executive  Director  and  by  John  J.  Hurley,  Economist,  Office  of  Program 
Review,  concerning  "Planning,"  dated  respectively  September  18,  1968  ancf  Au- 
gust 27,  1968,  copies  are  attached  (Appendix  7). 

It  is  recommended  that  the  proposed  planning  and  priorities  program  be  ap- 
proved by  the  Commission  for  implementation  forthwith. 

BUREAU   OF  RESTRAINT  OF  TRADE  PLANNING  AND  PRIORITIES  PROGRAM 

The  greatest  criticism  of  the  Bureau's  over-all  operation  appears  to  be  that  it 
relies  too  heavily  on  the  receipt  of  applications  for  complaint  as  a  basis  for 
affirmative  action.  With  the  exception  of  the  Division  of  Mergers,  the  operation 
of  which  is  essentially  guided  by  considerations  as  to  the  comparative  economic 
significance  of  particular  acquisitions  and  mergers  out  of  a  known  universe  of 
major  acquisitions,  the  Bureau  allegedly  frequently  fails  to  adequately  relate 
its  activities  to  areas  of  indicated  greatest  anti-trust  need.  Although  .some  viola- 
tions of  law  within  the  responsibility  of  this  Bureau  manifest  the  kind  of  preda- 
tory action,  competitive  pressure  or  economic  impact,  that  can  be  expected  to 
result  in  applications  to  the  Commission  for  corrective  action,  other  areas  of 
possibly  greater  anti-trust  significance,  do  not.  The  anti-trust  problems  presented 
in  the  instance  of  high  concentration  industries,  for  example,  characterized  by 

°  Attached  as  Appendix  .5  to  the  proposed  program.  Division  of  Discriminatory  Prac- 
tices' comments  dated  Novemljer  4,  1968. 

»  Attached  as  Appendix  6  to  the  proposed  program.  Bureau  of  Field  Operations'  com- 
ments dated  October  8,  li»68,  with  responsive  commentary  on  points  raised. 
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adiiiiuistered  pricing  and  powei"  to  effectively  control  production,  normally  do 
not  result  in  applications  for  complaint  from  the  business  community.  An  effec- 
tive close-knit  conspiracy,  even  if  its  existence  is  otherwise  suspected  or  indi- 
cated, frequently  requires  some  inter-conspiratorial  breakdown  occasioning  a 
direct  "leak,"  in  order  that  the  Bureau  may  be  formally  apprised  as  to  its 
existence  through  applications  for  complaint.  Sometimes,  also,  specific  complaints 
of  law  violation  fail  to  discuss  overriding  anti-competitive  practices  within  an 
industry.  The  greatest  current  project  planning  need,  accordingly,  is  in  Commis- 
sion initiated  projects  separate  and  distinct  from  projects  growing  out  of  rou- 
tinely received  applications  for  complaint. 

A  planning  study  with  respect  to  high  concentration  industries  was  undertaken 
by  the  Bureau  of  Economics  pursuant  to  Commission  direction  dated  August  9, 
1968.  In  addition,  however,  the  experience  and  expertise  residing  in  the  Divisions 
should  otherwise  provide  considerable  insight  into  anti-trust  problem  areas  that 
merit  Commission  attention :  and,  merit  attention  to  a  degree  beyond  that  of 
many  matters  received  in  regular  course  requiring  substantial  manpower 
commitment. 

At  meetings  of  the  Bureau  Priorities  Committee  (discussed  below)  recom- 
mendations and  suggestions  as  to  new  significant  areas  for  economic  study  or 
investigation  looking  to  corrective  action,  will  be  expected.  Increased  selectivity 
in  initiating  new  matters  should  specifically  include  consideration  of  matters 
other  than  those  prompted  by  applications  for  complaint. 

SCREENING    AND    PRIORITY    EVALUATION    BY    DIVISIONS    INITIATING    INVESTIGATIONS 

IN    THE   FIELD 

The  following  procedures  are  recommended  for  improved  selectivity  in  initia- 
tion of  investigations  in  the  field.  They  will  apply  primarily  to  the  Divisions  of 
General  Trade  Restraints  and  Discriminatory  Practices.  The  Division  of  Mergers' 
screening  procedures  will  continue,  although  recommended  priorities,  hereafter, 
will  be  reviewed  by  the  Priorities  Committee.  Otherwise,  that  Division's  screen- 
ing operation  will  not  be  altered.  The  Compliance  Division's  investigation  in  the 
field  will  be  subject  to  priority  designation,  but  not  to  the  screening  and  evalua- 
tion criteria  applicable  to  de  novo  matters.  The  existence  itself,  of  a  Commission 
order,  can  be  considered  to  bespeak  the  economic  need  and  public  interest  in- 
volved in  seeing  to  it  that  compliance  with  the  terms  of  such  order  is  a  justified 
undertaking. 

The  Office  of  the  Director  and  the  Division  Chiefs,  at  the  outset,  will  have  to 
designate  and  agree  upon  a  tentative  beginning  allocation  for  each  Division, 
as  to  the  time  and  manpower  allocation  between  priority  and  non-priority 
matters.  Merely  as  a  matter  of  a  starting  premise,  it  might  be  suggested  that 
the  Division  of  General  Trade  Restraints  seek  to  establish  a  proportion  of  40% 
work-commitment  to  priority  matters  with  60%  on  non-priority  matters ;  Dis- 
criminatory Practices,  50%  on  priority  matters  and  50%  on  non-priority  matters  ; 
Compliance.  75%  on  priority  matters  and  25%  on  non-priority  matters ;  and 
Mergers,  90%  on  priority  matters.  These  percentages  are,  of  course,  arbitrary 
figures  suggested  merely  on  the  basis  of  apparent  current  operations. 

Increased  selectivity  in  screening  and  identification  of  high  priority  matters 
are  closely  related  processes.  There  follows  suggested  procedures  for  use  within 
the  Divisions  originating  investigations,  prior  to  consideration  by  the  Priorities 
Committee. 

A  Priority  Evaluation  Statement  (PES),  will  be  prepared  for  each  currently 
unassigned  formal  investigation  in  the  field,  and  for  each  formal  investigation 
in  the  field  hereafter  recommended.  It  will  be  in  addition  to,  and  not  merely  an 
incorporation  within  the  memorandum  initiating  formal  investigation.  With 
respect  to  formal  investigations  hereafter  recommended,  the  PES  will  be  pre- 
pared prior  to  preparation  of  the  memorandum  to  the  Bureau  of  Field  Opera- 
tions requesting  investigation  in  the  field.  The  PES  will  be  as  short  as  complete- 
ness will  allow  but  should  not  exceed  two  (2)  pages  in  any  but  the  most  unusual 
cii-cumstances. 

A  PES  will  not  be  prepared  relative  to  all  applications  for  complaint,  but  only 
as  to  those  matters  which  the  assigned  attorney  has  a  real  and  reasonable  basis 
for  conclusion  that  the  matter  warrants  formal  investigation,  and  is  subject 
to  review  by  the  Division  Chief.  The  Division  Chief  will  satisfy  himself  both 
as  to  the  responsiveness  of  the  PES  to  each  of  the  listed  criteria  (Appendix  A) 


838 

and  the  soundness  of  the  basis  for  arriving  at  each  such  evaluation  judgment, 
through  discussion  with  the  assigned  attorney.  The  Division  Chief  will  deter- 
mine, in  the  light  of  the  Division'is  other  commitments,  whether  the  matter  in 
his  judgement  is  of  such  merit  as  to  warrant  docketing  as  a  formal  investigation 
in  the  held.  If  not,  other  appropriate  disposition  will  be  directly  by  him.  such  as : 
(1)  that  the  assigned  attorney  secure  further  relevant  evaluation  Information 
from  the  applicant,  or  from  other  sources;  (2)  that  an  appropriate  field  office 
be  contacted,  through  the  Bureau  of  J'ield  Operations,  to  determine  if  professional 
held  personnel,  free  of  priority  assignment,  may  be  made  available  to  secure 
further  evaluation  information  on  an  informal  basis  ;  (3)  that  the  matter  be  dis- 
posed of  within  the  Division  on  an  informal  or  "Small  Business"  basis;  or  (4) 
that  the  matter  be  suspended,  for  possible  future  consolidation  with  other  re- 
lated matters,  or  closed. 

The  Division  Chief,  if  concurring  with  the  recommendation  for  field  investiga- 
tion, will  assign  a  tentative  priority  designation,  subject  to  review  by  the  Bureau 
Priorities  Committee.  The  priority  designation  may  be  one  of  the  following : 
(1)  First  Priority  by  Commission  Direction  (if  applicable)  ;  (2)  (Divisional) 
First  Priority;    (3)    (Divisional)    Second  Priority:  or   (4)   Routine. 

The  memorandum  to  the  Bureau  of  Field  Operations  requesting  tield  investi- 
gation will  not  be  prepared  by  the  assigned  attorney  until  after  priority  evalua- 
tion concurrence  by  the  Bureau  Priorities  Committee. 

The  Priorities  Committee  will  evaluate  the  priority  recommendation  on  the 
basis  of  the  PES,  existing  Commission  programs,  and  the  overall  plans  and 
projects  of  the  Bureau.  If  the  Office  of  the  Director  concurs  in  the  priority 
designation  of  the  Division,  or  after  agreement  as  to  assignment  of  different 
priority,  the  matter  will  be  transmitted  to  the  Bureau  of  Field  Operations. 

ASSIGNMENT   OF   PRIORITIES 

In  assignment  of  priorities  under  the  new  Bureau  planning  program,  it  should 
be  noted  in  particular,  that  initiation  of  a  "priority"  field  investigation  ^  by  the 
Divisions  of  General  Trade  Restraints,  Discriminatory  Practices  or  Compliance. 
will,  in  normal  circumstances,  cause  the  suspension  of  another  investigation  in 
the  field,  theretofore  initiated  by  that  Division,  to  permit  work  on  the  priority 
matter  on  an  expedite  basis. 

The  reason  for  employment  of  this  procedure  is  to  specifically  provide  machin- 
ery which  will  require  reevaluation  of  the  importance  and  comparative  signifi- 
cance of  work  assignments  pending  in  the  field,  and  which  will,  in  operation, 
weed  out  the  less  significant  matters. 

Increased  selectivity  in  docketing  investigations,  by  itself,  will  not  affect 
back-logs  in  the  field,  nor  will  it  insure,  with  any  degree  of  immediacy,  that  the 
greatest  emphasis  is,  or  will  be,  attended  the  most  significant  matters.  Therefore, 
the  assignment  of  priorities  has  been  set  up  so  as  to  directly  effect  an  attrition 
of  less  important  matters. 

It  is  intended  that  priorities  will  not  only  be  assigned — they  will  be  effectuated. 
Priority  matters,  in  the  restraint  of  trade  area,  will  be  .subjected  to  controls 
so  as  to  insure  that  they  will  in  fact  be  done  first.  They  will  not,  for  example 
be  permitted  to  be  delayed  by  investigational  back-logs  in  the  field.  Matters 
twice  suspended  to  permit  investigation  of  higher  priority  matters  will  he  re- 
rurned  to  the  originating  Division  for  re-evaluation  and  closing  or  such  other 
disposition  as  may  be  warranted. 

Determination  of  priorities  will  have  to  be  accomplished  in  two  different 
steps.  Priorities  with  respect  to  certain  pending  Division-oriented  matters  will 
have  to  he  assigned  retroactively,  in  order  to  gain  some  immediacy  in  effectuat- 
ing overall  priorities.  This  will  be  undertaken  as  soon  as  practicable.  Other- 
wise, priorities  will  be  determined  by  a  Priorities  Committee  a.s  investigations 
are  initiated.  This  will  be  undertaken  at  once. 

PRIORITIES    COMMITTEE 

A  Priorities  Conunittee  will  liecome  operative  immediately.  It  will  function 
under  the  Bureau  Director.  The  Committee  will  consist  of  representatives  of  the 
Ofl^ce  of  the  Director,  (i.e.,  the  Screening  and  Program  Officers,  the  Director  or 
Assistant  Director)    and  the  Chiefs  of  each  Division.-  At  the  outset  the  Com- 


^  i.e.,  a  designation  other  than  "Routine." 

^  With  the  exception  of  the  Chief  of  the  Division  of  Accounting 
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mittee  will  meet  every  second  Monday,  at  9:30  a.m.,  beginning  Monday, . 

The  frequency  and  dates  of  meetings  may  thereafter  be  adjusted  as  needs 
warrant. 

On  the  Wednesday  preceding  each  meeting,  the  Bureau's  Program  Officer  will 
be  supplied  Priority  J]valuation  Statements,  from  each  Division  witli  respect 
to:  (1)  Each  matter  to  be  proposed  at  the  next  meeting  as  a  •'tirst"  or  "second" 
priority  investigation  in  the  held;  (2)  Each  seven-digit  investigation  proposed 
for  initiation  within  the  Division  tself ;  (3)  Any  matter  proposed  for  change 
in  previously  assigned  priority  (including,  if  appropriate,  the  up-grading  of  a 
matter  initially  carrying  a  "Routine"  de.signatiou ) . 

Copies  of  Priority  Evaluation  Statements  will  be  circulated  to  other  Division 
Chiefs,  as  appropriate,  through  the  Program  Officer.  For  purposes  of  Priority 
Committee  review,  each  Division  Chief  will  be  prepared  to  report  briefly  as  to 
the  disposition  of  applications  for  complaint  received  since  the  preceding  meet- 
ing and  to  identify  and  briefly  report  upon  all  matters  proposed  for  formal  in- 
vestigation in  the  field.  Each  Division  Chief  will  additionally  be  prepared  to 
discuss  each  matter  recommended  by  him  for  "first"  or  "second"  priority  assign- 
ment and  his  reasons  therefor.  After  discussion  by  the  Committee,  a  determina- 
tion will  be  made  by  the  Bureau  Director,  or  his  representative,  with  respect 
to  each  matter  proposed  for  formal  investigation  as  to  whether  the  matter 
should  be:  (1)  further  supported  by  valuation  data  to  be  secured  by  the  Divi- 
sion; or  (2)  docketed  as  a  formal  field  investigation;  and,  (3)  if  so,  the  priority 
classification  to  be  designated.'  Priority  recommendations  will  be  reviewed  with 
respect  to  seven-digit  investigations  initiated  within  the  Divisions.  Proposed 
prority  designation  changes  will  also  be  considered. 

Priority  Assignment  Re  Pending  Matters:  The  Priorities  Committee  designa- 
tion of  priorities  for  matters  initiated  from  this  date  forward,  will  need  priority 
assignment  supplementation  in  two  areas :  First,  with  respect  to  seven-digit  in- 
vestigations currently  pending  unassigned  in  the  field  ;  and.  Second,  as  to  pending 
matters  handled  primarily  or  exclusively  within  the  Divisions.*  Included  also 
within  this  second  category  are  matters  pending  in  the  field  which  are  exten- 
sions or  supplements  to  matters  which  already  are  in  the  nature  of  Division 
commitments  (as  where  the  practices  of  four  companies,  for  example,  are  closely 
inter-associated,  and  complaints  have  issued  against  two  of  them  while  the 
other  two  are  still  under  investigation  in  the  field) . 

1.  With  respect  to  matters  pending  unassigned  in  the  field,  these  will  be  iden- 
tified, as  of  the  date  of  approval  of  this  phase  of  the  priority  program,  and 
each  affected  Division  will  recommend  priority  designations  for  each  such 
matter." 

Priorities  as  to  these  matters  will  be  determined  through  the  Priorities  Com- 
mittee in  the  same  manner  as  with  initial  recommendations  for  field 
investigation. 

2.  With  respect  to  i)ending  seven-digit  investigations  within  the  Division,  or 
field  investigations  whose  priority  classification  can  be  shown  to  be  directly 
related  to  significant  matters  currently  pending  within  the  Divisions,  the  fol- 
lowing procedures,  if  and  when  approved,  will  apply. 

Merger  Division:  Division  of  Mergers'  investigations  currently  pending  may 
all  be  considered  as  "priority"  investigations  for  purposes  of  initial  correlation 
of  Bureau  priorities.  Designated  degrees  of  priority  for  such  investigations, 
however,  will  assist  in  setting  up  evaluation  relationships  as  regards  the  work  of 
the  other  Divisions  and  will  provide  a  useful  beginning  point  for  subsequent 
priority  determinations.  Accordingly,  the  Division  of  Mergers  will  classify  each 
of  its  pending  investigations  siiccessively  in  order  of  importance,  by  industry, 
supplying,  in  addition,  a  brief  statement  as  to  the  Section  7  significance  of  each 
such  industry  in  accordance  with  the  Merger  Screening  Criteria,  a  copy  of  which 
is  attached  as  Appendix  C. 

Other  Divisions:  The  Division  of  General  Trade  Restraints,  Discriminatory 
Practices  and  Compliance  will  review  their  files  so  as  to  enable  each  such  Divi- 
sion to  identify  each  pending  investigation  in  the  field  which,  in  their  judgment, 
warrants  a  classification  of  "first"  or  "second"  priority,  because  of  specific 
Commission  directive,  the  relationship  of  such  investigation  to  a  pending  Divi- 


■■^  If  f>  priority  other  than  "Routine"  is  assigned,  the  procedures  described  below  under 
"Cor^pl,^tion  With  the  Btirean  of  Field  Operations"  will  he  followed.  See  also.  Appendix  B. 

*  i.e..  all  Division  of  Mercrer  investisations. 

^  It  is  not  contemplated  that  the  filfs  of  such  cases  need  he  returned  from  the  Fipld 
Offices  for  this  purpose,  hiit  merely  that  the  Divisions  involved  draft  Priority  Evaluation 
Statements  from  their  own  records,  for  submission  to  the  Priorities  Committee. 
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sion  project  of  major  significance,  or  other  over-riding  consideration.  Any  such 
pending  investigational  matter,  if  the  Priorities  Committee  assents  to  "first"  or 
"second"  priority  designation,  vpill  be  removed  from  the  category  of  matters 
directly  subject  to  suspension.  Each  such  matter  will  be  identified  in  a  report 
to  the  Priorities  Committee  with  a  brief  statement  explaining  the  basis  for  each 
recommended  priority  classification. 

MATTERS   NOT   SUBJECT  TO  PRIORITY  PROCEDURES 

Routine  Divisional  work  assignments,  assistance  in  preparation  of  advisory 
opinions,  non-case  duties,  special  projects,  etc.,  together  with  informal  and 
"Small  Business"  inquiries,  remain  among  the  matters  not  subject  to  the  pro- 
posed formal  priority  assignment  procedure.  Of  course,  conduct  of  such  work- 
assignments  will  be  according  to  practical  priorities,  applied  according  to  the 
best  judgment  of  each  Division  Chief,  and  will  be  handled  in  a  sufficiently  flex- 
ible manner  as  to  accommodate  the  demands  of  matters  of  designated  priority, 
in  the  case  of  conflict. 

CORRELATION    WITH   BUREAU   OF  FIELD   OPERATIONS 

In  the  instance  of  all  priority  assignments  (i.e.,  other  than  "Routine")  the 
Director  of  Field  Operations  will  forward  a  copy  of  the  PES  to  each  Field 
Office  so  located  as  to  be  able  to  accommodate  the  investigation,®  advising  them 
as  to  the  approximate  manpower  commitment  involved.  Each  Field  Office  so 
served  will  promptly  review  with  its  assigned  Field  Office  attorney,  all  matters 
currently  under  investigation,  previously  initiated  by  the  Division  initiating  the 
pending  priority  investigation.  The  Attorney  in  Charge  of  each  such  Field  Office 
will  thereupon  directly  advise  the  Director,  Bureau  of  Field  Operations  by  tele- 
phone as  to  their  recommendation,  based  on  the  investigational  data  secured 
to  date,  for  suspension  of  a  matter,  or  matters,  to  accommodate  the  priority 
assignment.  The  Director,  Bureau  of  Field  Operations  will  tentatively  select  a 
matter,  or  matters,  for  suspension  on  the  basis  of  the  Field  Office  recommenda- 
tions, and  notify  the  Office  of  the  Director,  Bureau  of  Restraint  of  Trade  and 
the  originating  Division,  as  to  his  recommendation  for  suspension.  If  the  Chief 
of  the  originating  Division  does  not  concur  as  to  the  recommended  suspension, 
he  must  elect  another  matter  theretofore  initiated  by  his  Division,  for  suspen- 
sion. In  the  possible  eventuality  that  the  Bureau  of  Field  Operations  and  the 
originating  Division  jointly  recommend  to  the  Office  of  the  Director,  Bureau  of 
Restraint  of  Trade,  that  no  matter  initiated  by  that  Division  justifies  suspen- 
sion to  accommodate  the  new  priority  investigation,  in  the  public  interest,  the 
Bureau  of  Field  Operations  may,  on  the  basis  of  investigational  developments, 
propose  a  matter,  or  matters,  initiated  by  another  Division,  for  suspension.  After 
appropriate  review  and  conference  with  the  Chief  of  such  other  Division,  a  for- 
mal determination  as  to  suspension  will  be  made  by  the  Office  of  the  Director, 
Bureau  of  Restraint  of  Trade. 

The  Director  of  Field  Operations  will  promptly  notify  the  Field  Office,  or 
Offices,  wtih  respect  to  any  investigations  formally  designated  for  suspension, 
and  will  appropriately  forward  the  initiating  memorandum  and  file'^  of  the 
priority  investigation. 

Each  Field  Office  with  a  matter  formally  designated  for  susi>ension,  will 
prepare  a  Suspension  Memorandum,  noting  the  fact  of  suspension  and  the  basis 
therefor:  covering  therein  each  of  the  criteria  elements  listed  in  the  attached 
A))pendix  I?.  Suspension  memoranda  should  be  complete  but  brief,  and  should 
not  exceed  .">  pages.  Copies  of  the  Suspension  Memorandum  will  be  forwarded  to 
(1)  The  Director,  l>ureau  of  Field  Operations:  (2)  the  Office  of  the  Director. 
Bureau  of  Restraint  of  Trade:  (3)  tlie  Division  initiating  the  new  priority 
investigation:  and  (4)  the  Division  whose  matter  was  suspended,  if  a  different 
I  Hvision. 

Suspended  matters  will  he  re-activated  as  soon  as  the  superseding  priority 
investigation  is  completed.  Matters  twice  suspended  to  permit  investigation  of 
higher  priority  matters  will  be  i-eturned  to  the  originating  Division  for  re- 
evalantion.  closing  or  such  other  disjxisition  as  may  be  warranted. 

Priorities  based  upon  Priority  Evaluation  Statements  may  be  given  a  different 
priority  at  any  time  that  circumstances  warrant.  Recommendations  for  priority 


"It  is  rontomplated  that  this  will   iiivolvo  a  ininiiiiinii   (if  three   most  proximate    Field 
Offines.  hut  in  no  even*:  will  be  restricted  to  one. 
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changes  may  originate  from  any  OflSce  within  tlie  Bureau  of  Field  Operations  or 
the  Director  of  that  Bureau,  or  from  the  initiating  Division  of  the  Bureau  of 
Restraint  of  Trade.  Concurrence  of  the  Ottice  of  the  Director,  Bureau  of  Restraint 
of  Trade,  must  be  secured.  Differences  between  Bureaus  as  to  priorities  or 
suspensions  wliicli  cannot  be  resolved,  if  such  should  occur,  will  be  submitted 
to  the  Commission  Progi'am  Officer  for  resolution. 

A  recommended  change  in  priority  will  be  supported  by  a  memorandum  cover- 
ing each  of  the  criteria  elements  applicable  to  a  Suspension  Memorandiuu  (see 
attached  Appendix  B ) . 

Continuous  appraisal  and  re-evaluation  of  the  projects  and  work  commitments 
in  Restraint  of  Trade  matters,  will  require  the  specific  obligation  at  all  work 
levels,  in  both  the  Bui-eau  of  Restraint  of  Trade  and  the  Bureau  of  Field  Opera- 
tions, to  Y\ork  and  think  in  terms  of  work-project  effectiveness  and  for  inter- 
bureau  coordination  of  effort  to  that  end.  The  principal  responsibilities  of  the 
Bureau  of  Field  Operations  will  be  to  ascertain,  secure  and  develop  the  facts 
supporting  priority  evaluations  as  to  each  investigation  in  the  held,  in  terms  of 
the  nature,  extent  and  duration  of  practices  under  inquiry,  their  competitive 
effects  and  the  economic  significance  or  impact  of  their  continuation,  together 
with  the  probability  of  establishing  a  basis  for  and  the  indicated  best  means  for, 
effective  corrective  action  by  the  Commission. 

The  affected  Divisions  of  the  Bureau  of  Restraint  of  Trade  are  to  see  to  it  that 
they  are  kept  currently  advised  on  all  developments  in  the  field  on  priority  mat- 
ters. Divisional  attorneys,  assigned  priority  matters,  for  example,  are  responsible 
for  ascertainment  that  all  desired  avenues  of  investigation  are  being  pursued ; 
and  that  all  needed  coverage  is  made,  while  the  investigation  is  still  in  the  field. 

Means,  other  than  case-by-case  litigation,  for  securing  effective  corrective 
action,  should  be  considered  and  evaluated,  if  such  means  are  presented,  or  as 
they  may  be  revealed  or  suggested  during  the  course  of  the  investigation.  Close 
cooperation  in  utilization  of  compulsory  i)rocesses,  the  securing  of  assistance  from 
the  Division  of  Accounting  or  from  other  Bureaus  of  the  Commission  are  respon- 
sibilities of  the  Divisional  attorney,  when  and  if,  during  the  course  of  the  priority 
investigation,  such  need  should  arise. 

Appendix  A 

CRITERIA    ELEMENTS 

1.  The  substantiality  of  the  unlawful  acts  or  practices  alleged  (i.e.,  the  nature 
of  the  alleged  law  violation  or  violations ;  the  extensiveness  of  alleged  occur- 
rence; the  geographic  area  or  areas  involved;  the  indicated  number  of  markets 
or  businesses  affected ;  the  reported  period  of  practice  duration ;  etc. )  : 

2.  The  relevance  of  the  market  structure  involved  (i.e.,  the  significance  of  the 
acts  or  practices  alleged  in  the  light  of  the  number,  nature,  size  or  market  posi- 
tions of  those  reportedly  involved,  including  the  alleged  law  violator,  or  violators, 
and  the  customers  or  competitors  affected ;  the  existence  of  vertically  integrated 
participants ;  the  existence  of  oligopoly  or  significant  market  control  by  any 
participating  or  affected  parties;  etc.)  ;  and 

3.  The  significance  of  the  industry  or  of  the  commodity  involved,  or,  alterna- 
tively, the  significance  of  the  economic  or  social  environment  in  irhich  the  alleged 
violation  occurs  (i.e.,  an  evaluation  of  the  indicated  impact  of  the  alleged  act  or 
practice  noting  the  greater  social-economic  significance,  for  example,  of  a  con- 
spiracy to  fix  the  price  of  fluid  milk,  than  would  normally  apply  with  respect  to 
a  conspiracy  to  fix  the  price  of  home  photographic  film;  the  indicated  urgency 
for  corrective  action  as  a  result  of  particularly  critical  economic  or  marketing 
conditions,  etc.). 

Appendix  B 

criteria  elements 

1.  The  substantiality  of  the  unlawful  acts  or  practices  alleged ; 

2.  The  relevance  of  market  structure  ; 

3.  The  significance  of  the  industry  or  of  the  commodity  involved,  or,  alterna- 
tively, the  significance  of  the  economic  or  social  environment  in  which  the 
alleged  violation  occurs : 

4.  The  indicated  probability  that  corrective  action  can  be  sustained,  on  the 
ba.sis  of  jurisdictional  facts  already  adduced,  or  on  the  merits  ; 

5.  Ameloriating  economic  or  competitive  developments  subsequent  to  initiation 
of  investigations ;  and 
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G.  Time  and  maupower  involvement  out  of  proportion  to  the  merit  of  other  fac- 
tors considered. 

Appendix  C 

criteria  used  in   selecting  merger  division   cases   for  investigation 

A  careful  but  flexible  selection  procedure  is  followed  in  choosing  those  acquisi- 
tions and  mergers  which  will  be  investigated  in  depth.  Broadly  speaking,  the 
preliminary  screening  process  involves  analyzing  mergers  and  acquisitions  in  the 
context  of  the  industry  or  industries  involved,  the  structure  of  the  industry  and 
the  competitive  consequences  reasonably  likely  to  result  from  the  merger  or  ac- 
quisition. The  specific  criteria  used  include : 

1.  Market  Share.  How  large  is  the  acquisition  sales-wise?  What  shares  of  the 
market  are  being  combined? 

2.  Concentration.  What  is  the  concentration  ratio  of  the  industry?  Is  concen- 
tration likely  to  be  increased  or  deconcentration  prevented  as  a  result  of  the 
merger? 

3.  Product  Markets.  Is  the  merger  occurring  in  an  industry  which  directly 
affects  consumers  such  as  food,  housing  and  apparel?  A  high  priority  is  given  to 
mergers  in  the.se  industries.  ALso,  is  a  basic  industry  involved  such  as  steel, 
petroleum,  chemicals  or  textiles  where  a  significant  merger  may  cause  adverse 
competitive  repercussions  in  related  industries? 

4.  Geographic  Market.  Preference  is  given  to  those  mergers  and  acquisitions 
involving  the  broadest  geographic  market. 

5.  Per  se  Violations.  Where  it  appears  that  a  per  sc  violation  of  Section  7 
is  involved,  initiation  of  an  investigation  is  mandatory  in  carrying  out  the  Com- 
mission's enforcement  responsibility. 

6.  Developing  the  Law.  An  effort  is  made  to  select  mergers  and  acquisitions 
which  will  test  and  develop  new  theories  of  merger  enforcement,  some  of  which 
have  been  successfully  developed  in  the  past  or  which  may  require  further  test- 
ing. These  include  use  of  reciprocal  power,  elimination  of  potential  entry,  in- 
creasing barriers  to  entry,  and  utilization  of  financial  dominance  of  the  "deep 
pocket"  as  well  as  newer  untested  and  untried  economic  principals. 

7.  Enforcement  Policy  Statements.  The  Commission  issues  merger  enforce- 
ment policy  statements  for  particular  industries  from  time  to  time.  This  Divi- 
sion is  obligated  to  be  prepared  to  institute  investigations  in  implementation  of 
these  policy  statements. 

The  foregoing  are  the  general  criteria  used  in  the  selectivity  process.  Depend- 
ing on  the  particular  circumstances  of  the  merger  or  acquisition  involved,  cer- 
tain of  the.se  criteria  may  be  more  significant  in  some  cases  than  in  others.  A 
concerted  effort  is  made  to  use  all  these  criteria  to  the  fullest  extent  possible 
in  charting  the  course  of  investigations  and  in  utilizing  the  funds  and  profes- 
sional manpower  allocated  to  this  Division. 


FCRTHER   ATTACHMENTS 

Appendix  1 :  ^Memorandum  to  Division  Chiefs  dated  September  24,  1968.  in- 
cluding comments  on  memorandum  by  Mr.  Hurlev,  Oflice  of  Program  Review, 
dated  August  27,  1968. 

Appendix  2:  Division  of  Mergers'  comments  dated  October  .3,  1968. 

Appendix  3 :  Division  of  Compliance's  comments  dated  October  3.  1968.  with 
responsive  commentary. 

Appendix  4 :  Division  of  General  Trade  Restraints'  comments  dated  October 
15,  1968. 

Appendix  5 :  Division  of  Discrlminatorv  Practices'  comments  dated  November 
4.  1968. 

Appendix  6:  Bureau  of  Field  Operations'  comments  dnted  October  8.  1968, 
with  responsive  commentary. 

Appendix  7 :  Memorandums  liy  the  Executive  Director  and  by  John  J.  Hurley. 
Economist.  Ofiice  of  Program  Review,  concerning  "Planning,"  dated  re.specti  reiv 
September  IS.  1968  and  August  27,  1968. 
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Appendix  1 

September  24,  1968. 

Subject :  Proposed  Planning  and  Priorities  Program  for  Bureau  of  Restraint  of 

Trade. 
To :  Division  Chiefs. 
From :  Bartley  T.  Garvey,  Program  Officer,  Bureau  of  Restraint  of  Trade. 

Attached  herewith  for  your  careful  review  and  comment  is  the  proposed  Plan- 
ning and  Priorities  Program  for  the  Bureau  of  Restraint  of  Trade.  Please  give 
this  matter  your  immediate  attention  and  provide  me  with  your  comments,  in 
writing,  as  soon  as  possible. 

Reference  is  made  to  the  memorandum  by  Mr.  Hurley,  Office  of  Program  Re- 
view, dated  August  27,  1968.  The  directional  emphasis  of  Mr.  Hurley's  memoran- 
dum is  such  as  to  bring  into  issue  the  extent  that  letters  of  complaint,  seeking 
corrective  action  relative  to  indicated  violations  of  the  statutes  administered 
through  this  Bureau,  should  be  permitted  consideration  as  initiating  factors  in 
instituting  investigations. 

As  is  reflected  in  our  proposed  Planning  and  Priorities  Program,  we  have  in- 
cluded, in  integral  part,  the  approaches  discussed  by  Mr.  Hurley.  However,  we 
do  not  propose  procedures  which  disregard  letters  of  complaint,  out  of  hand,  as 
Mr.  Hurley's  memorandum  might  possibly  be  construed  to  urge.  The  informa- 
tional sources  referenced  by  Mr.  Hurley  can  be  employed  with  advantage  in  the 
Bureau's  proposed  priorities  program,  however,  and  we  endorse  them. 

The  proposed  Bureau  program  recognizes  that  the  enforcement  responsibili- 
ties of  this  Bureau  should  specifically  not  be  confined  nor  limited  to  the  subject 
matters  of  complaint  letters.  The  proposed  Planning  and  Priorities  program 
recognizes  also,  that  the  Commission  has  been  specifically  assigned  responsibility 
for  enforcement  of  the  Federal  Trade  Commission  Act,  as  well  as  enforcement 
responsibility  under  the  Clayton  Act  as  amended.  The  Federal  Trade  Commis- 
sion's responsibility  to  conduct  pure  economic  studies,  as  we  see  it,  is  a  respon- 
sibility in  addition  to,  not  as  a  displacing  alternative  to,  law  enforcement. 

The  "pole"  position  of  "over"  regarding  letters  of  complaint,  as  an  initiating 
factor  in  instituting  investigations,  appears  to  us  a  hardly  less  balanced  basis 
for  fulfilling  our  statutory  responsibilities,  than  the  "pole"  position  of  "disregard- 
ing" letters  of  complaint. 

Mr.  Hurley  states :  "Planning  new  and  significant  investigations  by  the  Bu- 
reau of  Restraint  of  Trade,  irrespective  of  compaint  letters,  should  cover  indus- 
tries that  are  reaching  or  have  attained  a  state  of  oligopoly  in  which  a  few  large 
sellers  are  rivals."  We  assume  that  Mr.  Hurley  means  that  such  studies  should 
be  included  in  the  Bureau's  program  and  not  that  such  investigations  should  be 
undertaken  to  the  exclusion  of  law  enforcement.  Assuming  that  this  is  the  point 
Mr.  Hurley  makes,  we  concur. 

Mr.  Hurley  also  states :  "The  decision  to  start  a  new  investigation  would  be 
based  primarily  on  the  size  of  the  industry,  the  level  of  industry  concentration 
and  the  size  of  the  proposed  respondent (s).  In  this  approach  complaint  letters 
are  relegated  to  a  supplementary  role  in  launching  antitrust  action."  Again,  we 
assume  that,  except  in  the  instance  of  pure  economic  studies,  indeed  valuable 
though  not  enforcement  oriented,  as  with  informational  studies  with  respect  to 
oligopolistic  industries.  Mr.  Hurley  would  not  argue,  we  trust,  that  we  should 
avoid  initially  seeking  information  indicating  a  probable,  or  at  least  a  possible 
violation  of  some  law  administered  by  the  Commission,  in  initiating  industry 
investigations. 

The  significance  of  industry  concentration,  and  concentration  trends,  in  Sec- 
tion 7  Clayton  Act  enforcement,  is  manifest.  In  Section  2  enforcement,  the  ele- 
ment of  industry  concentration  is  not  ordinarily  of  critical  significance,  although 
considerations  of  size  and  vertical  integration  may  be  important.  The  suggestion 
that  enforcement  of  laws  administered  through  this  Bureau  should  be  by  rigid 
"concentration"  or  "size"  formula,  forgets,  we  believe,  the  nature  of  some  aspects 
of  our  enforcement  mandate.  We  do  not  subscribe  to  the  proposition,  for  example, 
that  industries  of  less  than  ,$100  million  should  never  be  protected  from  price 
discrimination  or  predatory  practices  even  though  an  oligopolistic  situation  has 
not  as  yet  developed  within  the  industry.  The  proposition  advanced  by  Mr. 
Hurley,  that  local  price  wars  are  a  "surface  indicia  of  non-competition,"  is  a 
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little  bard  to  follow,  but  we  would  agree  with  bim  if  what  be  means  is  that  the 
existence  of  local  price  wars  frequently  does  not  present  a  phenomenon  of  major 
anti-competitive  significance. 

Accordingly,  we  believe  the  attached  proposed  Planning  and  Priorities  Pro- 
gram is  consistent  with  our  understanding  of  the  essential  thrust  of  Mr.  Hurley's 
memorandum.  For  example,  bis  closing  statement  in  the  section  referencing 
restraint  of  trade  matters  is  directly  applicable  to  our  proposed  priorities  evalu- 
ation process.  "New  antitrust  investigations  of  proposed  respondents  with  .  .  . 
substantial  assets  and  sales  should  usually  take  precedence  over  new  actions 
against  firms  within  the  smaller  asset  size  categories." 

Appendix  2 

October  3    1968 
Subject :  Proposed  Planning  and  Priorities  Program. 

To:  Bartley  T.  Garvey,  Program  Officer,  Bureau  of  Restraint  of  Trade. 
From  :  William  J.  Boyd,  Jr.,  Chief,  Division  of  Mergers. 

Reference  is  made  to  your  memorandum  of  September  24,  subject  as  above. 
This  Division  is  in  full  accord  with  the  comments  contained  therein  with  respect 
to  a  proper  balance  between  the  weight  to  be  given  to  letters  of  complaint  vis  a 
vis  economic  studies  and  guidelines,  as  proper  criteria  for  use  in  opening  formal 
investigative  files.  Complaints  are  rarely  the  moving  factor  in  a  decision  to  open 
a  merger  investigation ;  however,  they  often  substantiate  staff  estimates  relating 
to  probable  adverse  effects  of  a  merger,  and  are  given  con.siderable  weight  in  that 
regard. 

The  comments  in  your  memorandum  constitute  in  our  judgment  an  appropriate 
response  for  the  Bureau  of  Restraint  of  Trade  to  the  Hurley  memorandum. 

Hereiubelow  we  set  forth  our  comments  with  respect  to  your  memorandum 
outlining  and  describing  the  proposed  planning  and  priorities  program  for  this 
Bureau. 

1.  General:  It  is  felt  that  the  Division  of  Mergers  is  an  exception  to  many  of 
the  issues  raised  with  respect  to  investigational  priorities,  due  to  the  fact  that 
we  do  not  normally  use  the  Field  Offices,  but  rather  conduct  our  own  staff 
investigations.  Therefore,  the  work  overload  in  the  Field  Offices  does  not  sub- 
stantially affect  this  Division  in  its  Planning  and  Priorities  Program,  which  is 
handled  internally  between  the  Division  and  the  Bureau  of  Restraint  of  Trade. 

2.  Priority  Assif/nnicnts:  Your  memorandum  singles  out  the  Division  of  Merg- 
ers for  special  treatment  in  this  respect  when  it  provides  that  pending  merger 
investigations  will  be  considered  "priority."  and  will  be  classified  in  order  of 
importance  by  industry,  according  to  criteria  set  forth  in  Appendix  C.  This 
list  will  be  furnished  at  an  early  date. 

3.  Priority  Evaluation  Statements:  This  Division  can  comply  with  the  priority 
assignment  requirements,  as  indicated  above,  but  it  appears  impractical  to 
suspend  the  opening  of  new  merger  investigations  until  they  may  be  presented 
to  the  Priorities  Committee  for  approval  at  its  monthly  meeting.  Time  is  of  the 
essence  in  merger  enforcement  work,  and  it  has  always  been  standard  operating 
procedure  for  the  Division  to  challenge  apparent  violations  of  Section  7  without 
delay.  Our  premise  is  that  Congress  has  given  the  Commission  a  mandate  to 
enforce  the  statute,  and  this  responsibility  has  priority  over  and  above  any 
economic  studies  and  guidelines  purporting  to  establish  investigative  criteria. 
It  is  felt  that  the  Division  of  Mergers  should  be  permitted  to  open  an  investiga- 
tion upon  authority  of  the  Chief,  with  approval  of  the  Bureau  Director.  The 
action  would  then  be  reported  at  the  next  regular  Priorities  Committee  meeting 
for  ratification,  or  modification.  It  is  my  understanding  from  our  verbal  dis- 
cussions that  this  procedure  will  be  permissible.  This  will  preclude  a  potential 
30-day  delay  in  the  opening  of  merger  investigations. 

Appendix  3 

memorandum 

October  3,  1968. 
Subject :  Proposed  planning  and  priorities  program  for  Bureau  of  Restraint  of 

Trade. 
To :  Program  Officer.  Bureau  of  Restraint  of  Trade. 
From  :  Chief.  Compliance  Division,  Bureau  of  Restraint  of  Trade. 

My  comments  with  respect  to  the  memorandum  of  the  Program  Officer,  dated 
September  24,  1068.  are  made  hereinafter  in  chronological  order  in  relation  to 
the  identified  pages  and  paragraphs  of  said  memorandum. 
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I.  PAGE    3,   PARAGRAPH    1 

A  PES  will  be  prepared  for  each  currently  unassigned  formal  investigation 
in  the  field. 

The  difficulty  in  ascertaining  whether  or  not  a  case  is  in  fact  unassigned  once 
it  hits  the  field  office  is  not  an  easy  one.  Defining  the  word  "unassigned"  as 
including  matters  which,  while  nominally  assigned  to  an  attorney  but  have  not 
been  worked  on,  is  the  key  to  this  problem.  For  example,  American  Greetings 
Corp.,  D.  5982,  was  sent  to  the  field  in  January  1966,  assigned  to  an  attorney 
in  April  1966.  No  work  has  been  reported  on  this  case  to  date.  The  IBM  records 
so  indicate.  A  similar  problem  is  presented,  by  way  of  illustration,  in  the  Chicago 
Office  Avith  the  Republic  Molding  Company,  C-212,  matter.  It  went  to  the  field 
in  April  1966.  and  was  assigned  upon  receipt  to  an  attorney  who,  as  of  August  16, 
1968,  reported  to  this  office,  upon  inquiry,  that  no  work  had  been  performed  on 
this  matter,  despite  the  fact  that  an  estimated  completion  date  of  September  30, 
1968  was  indicated  on  the  July  1968  progress  report.  Kay  Windsor  Frocks,  Inc., 
D.  .5735.  went  to  Boston  and  was  assigned  in  July  1966.  Forty-six  hours  were 
reported  after  March  1968.  Thus  the  "assignment"  of  matters  by  field  offices  is 
frequently  a  subterfuge  for  no  action. 

From  the  standpoint  of  this  Division,  the  ascertainment  of  whether  or  not 
something  is  in  fact  unassigned  is  not  iusurmovmtable  but  will  necessitate,  in 
my  opinion,  direct  inquiry  to  the  various  field  offices  involved  with  respect  to 
some  cases. 

With  respect  to  some  other  matters,  of  course,  the  task  is  not  of  moment 
because  they  are  reflected  on  the  last  progress  report  as  remaining  unassigned, 
as  for  example,  Tyrex,  Inc.,  C-713,  which  went  to  the  field  in  May  1967  and  is 
to  date  unassigned,  and  Kaiser-Jeep  Corp.,  C-739,  which  went  to  the  field  in 
March  1966  and  was  recently  shifted  to  another  field  office.  I  believe  it  is  an 
undesirable  practice  for  a  field  office  to  assign  a  case  to  an  attorney  knowing 
that  the  attorney  will  not  get  to  that  particular  matter  for  some  indefinite  period 
of  time.  This  practice  should  be  corrected  from  the  standpoint  of  the  Bureau  of 
Field  Operations.  Moreovex",  as  illustrated  by  the  estimated  completion  date 
game  as  perfected  by  the  field  offices,  e.g..  Republic  Molding  Company  case  afore- 
mentioned, the  fact  of  nominal  assignment,  coupled  with  no  work  being  done, 
still  creates  in  the  illogical  process  of  events  no  impediment  to  estimating  com- 
pletion dates.  One  other  aspect  of  the  handling  of  investigations  by  the  Bureau  of 
Field  Operations  warrants  comment  also  and  that  is  the  consistent  practice,  in 
many  instances,  of  shifting  the  estimated  date  of  completion  back  a  month  as 
each  progress  report  is  received  from  the  field.  We  have  a  pilot  chart  illustrative 
of  this  practice,  if  of  interest.  The  particular  problem  with  this  shifting  is  that 
it  does  not  permit,  from  my  standpoint,  the  proper  scheduling  in  this  Division 
of  investigations  about  to  be  completed  in  the  field  office.  This  is  particularly 
important  in  view  of  the  Commission  direction  that  where  matters  are  returned 
with  affirmative  recommendations  that  an  initial  scheduling  of  these  matters  be 
effectuated  at  the  Division  level  within  30  days  from  receipt  of  the  files  from  the 
field. 

II.  PAGE    .';,    PARAGRAPH    2 

On  page  3.  in  paragraph  2.  it  is  stated,  inter  alia,  that  the  Division  Chief's 
deliberations  may  include  whether  an  appropriate  field  office  is  to  be  contacted, 
through  the  Bureau  of  Field  Operations,  to  determine  if  field  personnel  free 
of  priority  assignment  may  be  made  available  to  secure  "further  evaluation  of 
information  on  an  informal  basis."  I  am  not  clear  as  to  whether  or  not  the 
ascertainment  of  the  availability  of  such  personnel  is  intended  to  mean  that 
such  personnel  will  make  the  "further  evaluation"  call  or  whether  or  not  with 
the  determination  of  availability  there  will  be  a  memorandum  to  the  field,  via 
channels,  requesting  the  further  evaluation  calls. 

III.    PAGE    4,    PARAGRAPH    .3 

It  is  stated  thnt  the  assignment  of  priorities  will  in  normal  circumstances 
cnuse  the  su'Spension  of  another  investigation  in  the  field  theretofore  initiated 
by  the  cognizant  Division.  I  find  this  concept  to  be  extremely  illusory  and  of 
suspect  practicality.  If.  for  example,  all  probative  facts  indicate  the  advisability 
of  sending  a  case  to  the  Falls  Church  Office  designated  (Divisional)  First  Pri- 
ority, and  the  previously  assigned  matter  bearing  equivalent  priority  is  50% 
complete  in  the  field  [a  factor  which  only  the  field  office  can  fully  and  fairly 
evaluate],  I  question  the  desirability  of  suspending  case  No.  1.  because  of  the 
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need  to  implement  case  No.  2.  It  may  be  that  case  No.  1  was  iiudermaimed  in 
relation  to  the  needs  of  such  case;  it  may  also  be  that  in  unrelated  industries  the 
need  for  informed  field  investigation  is  just  as  paramount  in  case  No.  1  as  in 
case  No.  2.  The  key  point  is  that  this  procedure  inherently  begets  waste  because 
it  may  result  in  the  suspension  of  case  1  for  case  2  and  perhaps  ultimately  the 
return  of  case  1  for  closing  because  of  failure  to  obtain  enough  evidence  where 
law  or  order  violations  are  clear.  What  can  we  forthrightly  tell  the  applicant 
and  his  Congressman  in  such  event? 

The  implementation  of  a  procedure  designed  to  make  the  forwarding  Division 
the  captain  of  its  own  fate  in  the  assignment  of  priorities  I  do  not  consider  to 
be  realistic  when  such  priority  assignments  may  be  played  off:  one  against 
another  when  both  matters  are  of  equal  importance. 

One  of  the  recurrent  problems  in  the  field  has  been  the  understaffing  of  cases. 
I  recognize  the  severe  demands  placed  upon  field  office  personnel,  but.  at  the 
same  time,  there  are  cases  which  of  their  very  nature  warrant  the  application 
of  more  than  one  capable  attorney ;  for  example,  the  TBA  cases.  This  factor 
additionally  adds  to  an  inherent  problem  if  the  priority  system,  as  proposed, 
generates  return  of  half  finished  cases  which  should  have  been  completed  if 
properly  staffed. 

IV.  PAGE    5,    PARAGRAPH    1 

It  is  noted  that  matters  twice  suspended  because  of  higher  priority  matters 
will  be  returned  to  the  originating  Division  for  re-evahiation.  etc. 

I  am  unclear  as  to  how  this  procedure,  if  implemented,  will  safeguard  against 
a  resistraint  of  trade  investigation  being  passed  over  twice  in  favor  of  two  First 
Priority  deceptive  practice  investigations.  I  further  feel  that  this  procedure  will 
almost  insure  that  Priority-4  matters  will  never  be  gotten  to  and  this  may 
well  involve  many  "spot  checks"  of  orders  initiated  without  complaint  of  vio- 
lation. 

V.  PAGE    5,    PARAGRAPH    4 

It  is  stated  that  each  seven  digit  investigation  proposed  for  initiation  with- 
in the  Division  itself,  e.g..  investigational  liearings,  will  be  subject  to  the  PES 
program.  While  I  can  understand  the  desire  to  plan  the  programming  of  work 
as  being  more  comprehensive  than  to  control  ju.st  the  channeling  to  the  field, 
I  do  not  see  why  if.  in  a  particular  Division  Chief's  judgment,  he  can  spare  men 
from  other  matters  to  conduct  a  formal  investigational  hearing  that  such  should 
he  subject  to  priority  evaluation  vis-a-vis  the  work  of  other  Divisions  within 
the  Bureau. 

VI.  PAGE    6,   PARAGRAPH    1 

It  is  Stated  that  the  Priority  Committee  will  concern  itself  with  the  "disposi- 
tion of  applications  for  complaint"  received  since  the  preceding  meeting.  This, 
I  think,  is  an  overly  burdensome  procedure  from  the  standpoint  of  the  re- 
spective Division  Chiefs  to  the  extent  that  they  will  be  discussing  each  other's 
applications  for  investigation.  In  addition,  it  will  necessitate  weekly  contact  with 
every  attorney  who  may  have  received  a  telephone  call  complaining  as  to  a 
possible  violation  of  an  order  or  statute,  even  though  said  attorney  may  be  in 
the  process  of  preparing  a  memorandum  covering  such  application.  Moreover. 
I  fail  to  .see  the  practicality  in  my  being  asked  to.  in  effect,  evaluate  the  dispo- 
sition of  an  application  for  complaint  received  by  the  Division  of  Discriminatox-y 
Practices  since  the  preceding  meeting  when,  in  fact,  they  may  not  have  even 
had  an  opportunity  to  fully  evaluate  said  application. 

VII.  PAGE  6,  PARAGRAPH  2 

Future  priority  designations  will  be  supplemented,  inter  alia,  with  respect  to 
matters  handled  within  the  Divisions.  I  believe  no  priority  designation  should 
be  required  unless  the  matter  has  been  assigned  a  seven-digit  number.  Of  course, 
periodic  reports  are  compiled  with  respect  to  the  opening  of  all  seven-digit  mat- 
ters although  priority  classifications  are  not  being  presently  assigned  thereto. 

Vin.      PAGE  7,  PARAGRAPH  5 

Where  a  seven-digit  investigation  pending  within  the  Division  or  the  field  is 
related  to  significant  matters  currently  pending  within  the  Division,  the  Divi- 
sion will  review  its  files  and  identify  each  pending  investigation  in  the  field  as  to 
priority  classification  suggested. 
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While  I  recognize  the  desire  to  phase-in  the  priority  system  in  relation  to  and 
not  at  the  expense  of  matters  presently  pending  in  the  field  without  a  priority 
classification,  it  would  be  unfortunate  if  low  priority  matters  approaching 
maturity  or  conclusion  in  the  field  were  to  be  suspended  at  such  juncture  so  as 
not  to  permit  an  informed  resolution  of  the  case.  This  provision,  in  my  opinion, 
is  subject  to  that  possibility. 

Summary  of  Comments  and  Alternative  Recommendations 

As  previously  stated,  I  recognize  the  desire  and  the  need  for  increased  effi- 
ciency in  planning  and  scheduling  work  on  the  part  of  operating  Divisions  and 
Bureaus  of  the  Commission.  I  am  assuming  for  present  purposes  that  a  com- 
parable or  identical  program  must  be  placed  in  effect  by  the  Bureau  of  De- 
ceptive Practices.  That  Bureau  is  a  most  active  competitor  for  the  limited 
resources  of  the  various  field  oflices. 

At  the  risk  of  sounding  too  negative  but  with  a  conviction  of  objectivity,  I 
feel  that  certain  aspects  of  the  proposed  procedure  would  prove  to  be  not  only 
unduly  cumbersome  to  administer  but  might  well  prejudice  the  effective  handling 
of  cases.  The  assignment  of  a  priority  to  a  matter  going  to  a  field  oflice  which, 
in  turn,  might  affect  the  disposition  of  a  previously  assigned  case  of  obvious 
merit  is,  in  my  opinion,  substituting  mechanical  formulae  for  what  must  in- 
evitably be  a  matter  of  sound  administrative  determination  on  the  part  of  the 
Attorney  in  Charge  of  the  particular  field  office.  I  do  feel  that  a  priority  system 
may  eliminate  some  cases  which  should  not  properly  have  been  docketed  for 
investigation  in  the  first  instance,  let  alone  forwarded  to  a  field  office.  Such 
aspect  of  the  proposed  plan,  namely  the  assignment  of  priorities  to  matters,  I 
think  is  worth  trying.  However,  because  of  the  conviction  that  I  have  to  the 
effect  that  this  procedure  is  too  cumbersome  in  balancing  one  case  against 
another,  I  believe  it  would  be  preferable  for  the  Bureau  to  assign  an  appropriate 
priority  and  that  the  matter  then  be  left  to  the  discretion  of  the  field  office  as  to 
disposition.  There  should  not  be  an  interlacing  procedure  of  case  bumping  and 
passover,  in  my  opinion,  since  it  is  inherently  too  cumbersome  to  be  effectively 
workable. 

Response  to  the  Compliance  Division's  Commentary 

'Sir.  Gercke  submitted  a  memorandum  indicating  a  detailed  review  of  the  pro- 
posed program. 

1.  The  first  point  made  is  with  respect  to  proper  determination  of  matters 
to  be  classified  as  "unassigned"  in  the  field.  This  does  present  an  implementation 
question,  but  resolution  of  it  should  merely  require  a  definition  of  "unassigned" 
cases,  as  those  cases  on  which  no  work  has  been  done,  or  on  which  less  than  X 
hours  of  work  has  been  done. 

2.  The  second  proposition  raised  is  whether  a  '"contact"  with  a  Field  Office 
through  the  Bureau  of  Field  Operations,  making  inquiry  as  to  whether  personnel 
free  of  priority  assignment  may  be  made  available  to  secure  further  evaluation 
information  "on  an  informal  basis" — means  by  a  "memorandum  to  the  field, 
via  channels."  The  an.swer  is  negative. 

.3.  Point  III  of  the  Compliance  Division's  memorandum  presents  a  basic  objec- 
tion to  the  proposed  program  and  is  important  for  that  reason.  The  objection, 
first  of  all,  however,  assumes  a  false  premise.  Any  case  of  first  priority,  under 
the  proposed  program,  will  have  required  a  review  of  pending  investigations  by, 
normally,  no  less  than  three  Field  Offices.  Each  of  such  offices  will  have  reviewed 
their  pending  investigations,  compliance  investigations  in  the  instance  of  Mr. 
Gercke's  Division,  to  determine  whether  any  compliance  matter,  on  the  basis  of 
investigational  results  ascertained  to  date,  justifies  suspension  to  permit  ex- 
peditious handling  of  the  matter  of  first  priority.  Another  first  priority  investiga- 
tion, as  in  Mr.  Gercke's  example,  would  not  be  elected  nor  be  eligible  for  suspen- 
sion. It  would  be  unusual  indeed  for  each  of  three  Field  Offices  to  have  only 
"first"  priority  Division  of  Compliance  investigations.  Other  examples  cited  in 
the  Division  of  Compliance  memorandum,  as  a  matter  of  fact,  indicate  that  many 
compliance  matters  sent  to  the  field  do  not  apparently  merit  or  at  least  are  not 
given  priority  handling.  Mr.  Gercke  cites  examples  of  prolonged  inaction  by  the 
field  in  connection  with  compliance  investigations,  for  months,  and  sometimes 
years  (American  Greetings  Corp.,  Docket  No.  5982;  Republic  Molding  Company, 
Docket  No.  C-212 ;  Kay  Windsor  Frocks,  Inc.,  Docket  No.  5735;  Tyrex,  Inc., 
Docket  No.  C-713 ;  Kaiser-Jeep  Corp.,  Docket  No.  C-739  ;  etc.).  This  is  the  kind 


848 

of  thins  the  proposed  program  seeks  to  remedy.  Such  unintended  but  de  facto 
initial  "sxispension"  of  cases  under  the  present  system  requires  remedy  both 
because  of  the  evident  loss  of  any  effective  control  by  the  division  over  those 
matters  themselves,  but  also  because  when  finally  investigated  they  will  in  turn 
occasion  successive  delay  of  inquiry  into  matters  which,  hopefully,  are  of  suffici- 
ent significance  and  immediacy  to  warrant  inquiry  currently.  Matters  cited  by 
Mr.  Gerke  which  have,  to  his  knowledge,  remained  inert  for  periods  of  up  to 
and  exceeding  two  and  a  half  years,  certainly  would  appear  to  be  susceptible 
to  some  "weeding  out." 

4.  Point  lY  of  the  Compliance  Division's  memorandum  concerns  itself  with 
the  question  of  whether  Deceptive  Practices'  priorities  are  intended  to  suspend 
Restraint  of  Trade  investigations.  The  an.swer  is  negative.  It  is  anticipated  that 
coordination  of  the  work  of  the  two  Bureaus  will  permit  a  fair  and  workable  al- 
location of  work  assignments  between  them  by  the  Bureau  of  Field  Operations. 

5.  The  next  point  raised,  is  that  matters  going  to  the  field,  perhaps,  should  be 
assigned  priorities,  but  that  what  is  done  within  the  Division  of  Compliance 
should  not  "be  subject  to  priority  evaluation."  In  this  regard,  the  proposed 
program  assumes  that  justification  of  appropriated  dollars  spent  should  be  on 
the  same  basis  for  matters  both  initiated  and  investigated  within  the  Division 
as  for  matters  initiated  within  the  division  and  investigated  in  the  field. 

6.  Point  VI  of  the  Compliance  memorandum  deals  with,  as  "overly  burden- 
some," the  matter  of  Division  Chiefs  being  "prepared  to  report  briefly  as  to 
disposition  of  applications  for  complaint  received"  by  the  respective  Divisions 
at  Priority  Committee  meetings.  The  purpose  of  the  proposal,  of  course,  is  to 
provide  a  forum  for  closer  correlation  of  activities  among  the  Divisions.  Where 
letters  of  complaint  are  received  by  one  Division  having  a  relation  to  matters 
already  being  considered  by  another  Division,  for  example,  or  which  indicate  a 
new  aspect  of  practices  within  an  industry  as  to  which  another  Division  has 
devoted  considerable  study,  or  where  orders  to  cease  and  desist  are  outstanding, 
appropriate  apprisemeut  and  coordination  may  be  effectuated. 

7.  Point  VII.  Informal  matters  are  excluded  from  priority  procedures,  as 
noted  on  page  8  of  the  proposal. 

8.  The  final  point  made  in  the  Compliance  memorandum  is  in  defense  of 
maintaining  full  field  investigation  of  low  priority  matters  even  at  the  cost  of 
shelving  investigations  of  high  priority,  because  to  make  a  selective  choice 
of  proceeding  with  the  important  matters"  .  .  .  would  be  unfortunate  if  low 
priority  matters  approaching  maturity  or  conclusion  in  the  field  were  to  be  sus- 
pended at  such  juncture  so  as  not  to  permit  an  informed  resolution  of  the  case." 

In  the  above  connection  it  has  been  said,*  in  substance,  that,  "rational  choice 
among  alternative  courses  of  action"  leads  to  better  results  than  any  other  de- 
cision-making process,  "when  resources  are  scarce." 

Appendix  4 
memorandum 

OCTOBEB  15,  1968. 

Subject :  Proposed  Planning  and  Priorities  Program  for  Bureau  of  Restraint 

of  Trade. 
To :  Bartley  T.  Garvey,  Program  Officer,  Bureau  of  Restraint  of  Trade. 
From :  Rufus  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

In  accordance  with  your  request  for  comments  on  your  memorandum  of  Sep- 
tember 24,  1968,  concerning  "Proposed  Planning  and  Priorities  Program  for  Bu- 
reau of  Restraint  of  Trade"  the  undersigned  submits  the  following. 

1.  I  frankly  find  considerable  difficulty  in  concurring  with  John  Hurley's 
recommended  solution  to  the  problem  confronting  this  Bureau.  It  appears  that 
his  suggestions  totally  ignore  the  realities  of  our  operating  history  as  well  as  a 
series  of  functions  for  which  this  Agency  as  well  as  the  Bureau  were  established. 
His  in  vacuo  approach  leaves  much  to  be  desired.  Not  only  does  he  fail  to  show 
an  understanding  of  our  day  to  day  work,  but  also  a  logical  extension  of  his 
reasoning  could  ultimately  lead  to  an  "economic  policeman"  role  for  the  Federal 
Trade  Commission  which  was  never  intended  and  is  certainly  not  desirable. 


*The  Executive  Director  In  his  memorandum  of  October  27,  1967,  to  the  Bureau  Direc- 
tors and  Office  Heads,  noted,  relative  to  the  necessity  of  a  planninjr  program  : 

"The  theory  of  PPB  is  derived  from  the  theory  of  choice  which  is  one  of  the  corner- 
stones of  economics.  The  basic  point  of  that  theory  is  that  rational  choice  among  alterna- 
tive courses  of  action,  where  resources  are  scarce,  leads  to  better  results  than  any  other 
decision-making  process." 
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Finally,  I  am  surprised  at  the  unequivocal  acceptance  of  Mr.  Hurley's  sugges- 
tions by  the  Executive  Director.  Mr.  Hurley's  basic  assumption  that  a  statistical 
study  of  concentration  will  lead  to  the  "cure"  of  all  economic  illness  of  our  so- 
ciety displays  a  certain  "panacea"  psychology.  Such  an  approach  might  be  ap- 
plicable to  our  Merger  Division.  However,  Section  5  of  the  FTC  Act  as  well  as 
Section  2  of  the  Clayton  Act  rely  most  frequently  on  totally  separate  factors  for 
demonstrating  violations  of  the  laws  we  administer. 

2.  In  previous  memoranda  this  Division  has  recommended  and  urged  formal- 
ized joint  activity  between  the  Bureau  of  Economics  and  in  particular  this  Divi- 
sion. We  again  urge  such  a  program ;  but  not  to  the  exclusion  of  servicing  the 
small  businessmen  relying  on  us  for  aid  that  for  many  reasons  cannot  be  ob- 
tained elsewhere.  Inter  alia.  Mr.  Hurley  ignores  the  reality  that  hundreds  of 
significant  and  economically  substantial  matters  have  developed  from  these 
letters  throughout  our  history.  Certainly,  a  program  combining  a  formal,  .search- 
ing and  continuing  relation.ship  with  the  Bureau  of  Economics  along  with  our 
present  "mail  bag"  activity  would  both  satisfy  the  Bureau  of  the  Budget  and 
allow  for  services  and  protection  to  the  small  businessmen  regularly  relying 
on  us. 

3.  This  Division  has  since  its  existence  maintained  regular  liaison  with  the 
Bureau  of  Field  Operations  in  order  to  expedite  the  investigations  for  which  we 
are  responsible.  Accordingly,  I  do  not  see  the  need  for  a  new  "superstructure"  to 
formalize  what  already  exists.  In  lieu  thereof,  it  is  suggested  that  Division  Chiefs 
of  the  Bureau  be  required  to  meet  regularly  with  the  responsible  administrators 
in  the  Bureau  of  Field  Operations  to  implement  the  priority  system  outlined  in 
the  September  24.  1968,  memorandum.  After  each  such  meeting,  the  Division 
Chief  should  then  be  required  to  report,  in  writing,  the  changes  in  priorities  that 
were  instituted  to  the  Bureau  Director  for  his  information  as  well  as  approval. 
Such  a  system  should  necessarily  both  expedite  the  investigation  of  cases  in- 
volving greater  economic  significance,  as  well  as  indicate  to  the  Bureau  of  the 
Budget  that  the  process  of  "selectivity"  or  "choice"  is  being  given  full  and  formal 
implementation. 

4.  Finally,  our  impression,  voiced  previously,  is  that  the  Bureau  of  the  Budget 
does  not  fully  appreciate  the  valuable  services  we  perform  daily  for  the  business 
conmiunity.  No  other  Agency  provides  small  businessmen  in  particular  not  only 
with  guides  to  behaving  legally,  but  also  with  protection  against  encroachments 
from  larger  competitors.  Typical  of  letters  received  by  this  Division  weelvly  is 
one  from  a  paint  distributor  who  had  lost  a  line  he  had  carried  for  years  becau.se 
of  incipient  illegal  activity,  and  was  reinstated  because  of  our  efforts. 

"I  wish  to  take  this  occasion  to  thank  you  very  much  for  your  assistance  on  my 
behalf  and  although  I  had  a  lose,  it  is  comforting  to  know  that  the  Federal  Gov- 
ernment will  give  assistance  to  help  a  small  business  man  such  as  myself.  It  is 
also  comforting  to  know  some  of  these  big  companies  have  to  stay  on  the  ball." 

Our  entire  history  is  replete  with  the  language  of  "incipient  monopolies"  or 
"incipient  illegalities".  No  economic  study  will  find  or  foresee  these  activities  at 
that  level.  In  one  sense  it  is  too  late  if  a  formalized  economic  study  can  detect 
them.  Only  the  "mail  bag"  can  keep  us  informed  and  in  a  position  to  prevent  the 
gx-owth  of  illegalities.  We  are  beginning  to  spend  millions  to  protect  the  in- 
dividual consumer.  Certainly  the  individual  small  businessman  deserves  equal 
treatment. 

Appendix  5 

memorandum 

November  4,  1968. 

Subject :  Proposed  Planning  and  Priorities  Program  for  Bureau  of  Restraint  of 

Trade. 
To :  Bartley  T.  Garvey,  Program  Officer,  Bureau  of  Restraint  of  Trade. 
From :  Francis  C.  Mayer.  Chief,  Division  of  Discriminatory  Practices,  Bureau  of 

Restraint  of  Trade. 

By  memorandum  dated  September  24,  1968,  from  the  Program  Officer,  Bureau 
of  Restraint  of  Trade,  this  Division  was  directed  to  make  written  comments  con- 
cerning a  "Proposed  Planning  and  Priorities  Program  for  Bureau  of  Restraint  of 
Trade."  Before  commenting  on  the  specific  proposals  recommended,  some  general 
ob.servations  should  be  made. 

The  papers  submitted  to  this  Division  from  the  Program  OflScer  do  not,  in  our 
view,  specifically  identify  the  problems  that  the  recommended  changes  are  at- 
tempting to  solve.  Are  we  confronted  with  inadequate  planning  for  budget  pur- 
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Ijoses,  inadequate  screening,  inadequate  communication  with  tlie  field  offices  or  a 
.severe  backlog  of  cases  in  the  field  offices  that  cannot  be  expeditiously  completed V 

As  for  planning,  we  favor  initiating  projects  separate  from  complaint  letters. 
This  Division  has  been  concerned  about  getting  involved  in  new  areas.  There  are 
at  least  three  major  areas  not  being  actively  pursued  because  of  manpower  limi- 
tations. They  are  the  hardware,  fiber  and  appliance  industries.  In  hardware, 
entry  is  foreclosed  unless  one  affiliates  with  a  buying  group.  In  fiber,  "bags"  of 
promotional  money  are  being  paid  to  the  favored  few,  and  promotional  pay- 
ments in  the  appliance  industry  are  overdue  for  serious  consideration  by  this 
Division. 

In  addition,  of  growing  concern  to  this  Division  is  the  rapidly  growing  prac- 
tice of  large  buyers  integrating  backward  into  processing  and  production  result- 
ing in  significant  foreclosure  in  substantial  segments  of  the  various  markets 
involved.  A  combination  legal  and  economic  investigation  would  be  needed  to 
study  all  of  the  ramifications  of  this  problem.  This,  of  course,  is  another  area  not 
presently  being  studied  because  of  manpower  limitations. 

In  intiustries  where  numerous  complaints  have  been  received,  the  Division  has 
organized  project  teams  organized  along  major  industry  groups,  e.g.  apparel, 
dairy  products,  chain  grovery,  automotive  replacement  parts,  bakery  products, 
drapery  hardware,  drugs,  fresh  fruit  and  vegetables,  publishing  and  tri-partite 
arrangements.  This  procedure  permits  the  fullest  utilization  of  accumulated 
expertise  in  a  particular  statutory  area  with  special  emphasis  on  industry-wide 
problems.  It  also  reasonably  assures  the  elimination  of  duplication  of  effort  and 
inconsistent  activities  and  policies. 

We  favor  increased  .selectivity  in  screening.  In  fact,  that  has  been  the  policy 
and  practice  of  the  Division  of  Discriminatory  Practices.  In  fiscal  1968,  approxi- 
mately 63  investigations  were  selected  out  of  approximately  350  applications 
for  complaint.  The  selection  process  utilized  required  an  evaluation  of,  among 
other  things,  the  market  structure,  requisite  public  interest,  relative  size  of  the 
participants,  substantiality  of  the  practice,  jurisdiction  and  likelihood  of  a  suc- 
cessful remedy. 

We  do  not  favor  the  allocation  of  priorities.  Effective  screening  should  result 
in  sorting  out  insignificant  matters.  Only  significant  matters  should  be  sent  to 
the  field  for  investigation.  The  responsibility  for  making  the  final  decision  as  to 
cases  that  should  be  initiated  for  investigation  should  reside  in  the  Office  of  the 
Bureau  Director.  The  responsibility  for  progress  of  the  investigation  should  be 
left  to  the  divisions.  W"e  favor  clo.se  cooperation  between  the  assigned  attorney 
and  the  field  offices  and  any  system  where  cases  found  to  be  without  merit  after 
preliminary  investigation  can  be  quickly  terminated. 

We  do  not  favor  the  meetings,  the  preparation  of  Priority  Evaluation  State- 
ments and  other  interoffice  memorandums  proposed.  The  decision  as  to  whether 
a  case  should  be  investigated  can  best  be  made  upon  review  of  the  complete 
factual  memorandum  recommending  that  field  investigation  be  undertaken.  All 
facets  of  the  proposed  investigation  should  be  set  forth.  The  initiating  mem- 
orandum would  be  reviewed  by  the  Bureau  Director  and  the  Program  Officer. 

Suspension  or  substitution  of  investigations  should  be  done  only  after  consul- 
tation with  the  division,  subject  to  review  by  the  Bureau  Director  and  Program 
Officer.  However,  it  must  be  recognized  that  the  threat  of  possible  suspension 
of  our  work  will  entail  more  direction  by  the  divisions  in  the  conduct  of  field 
office  investigations. 

Appendix  6 

October  8, 1968. 
memoeandum 

To  :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 

Attention :  Bartley  T.  Garvey. 

From :  Chas.  R.  Moore,  Acting  Director,  Bureau  of  Field  Operations. 

The  first  IVz  pages  of  the  memorandum  titled  "Bureau  of  Restraint  of  Trade 
Planning  and  Priority  Program"  (submitted  with  your  memorandum  dated  Sep- 
tember 25,  1968,  requesting  suggestions  from  this  office  for  improvement  of  that 
part  of  the  program  affecting  the  Bureau  of  Field  Operations)  deals  essen- 
tially with  the  creation  and  functioning  within  the  Bureau  of  Restraint  of  Trade 
of  a  committee  that  is  to  assign  priority  ratings  to  cases. 

No  comment  is  offered  with  reference  to  those  matters  relating  entirely  to 
internal  operations  within  your  bureau. 
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other  matters  will  be  considered  in  their  order  of  appearance  in  your  mem- 
orandum. Since  the  procedures  proposed  are  rather  complicated,  it  is  necessary 
to  answer  with  considerable  detail. 

A  question  arises  as  to  why  assigned  but  yet  completely  uninvestigated  cases 
in  the  field  offices  are  not  also  given  priority  ratings.  (  See  paragraph  2,  page  3 
and  paragraph  2,  page  0. ) 

In  paragraph  3,  page  3,  provision  numbered  2,  it  is  prcAided  that  your  bureau 
will  contact,  "through  the  Bureau  of  Field  Operations"",  field  offices  to  determine 
availability  of  professional  personnel  to  obtain  certain  limited  information  on 
an  informal  basis.  The  exact  procedure  contemplated  is  not  outlined.  It  is 
believed  that  the  offices  of  the  Director  or  Assistant  Dii-ectors  of  the  Bureau 
of  Field  Operations  should  be  contacted  by  your  bureau  and  that  they  should, 
in  the  interest  of  independent,  orderly  and  efficient  management  of  the  Bureau 
of  Field  Operations,  determine  availability  of  personnel  for  this  and  other 
purposes,  as  we  have  in  the  past.  This  bureau  has  always  cooperated  speedily 
and  closely  with  other  bureaus  and  on  a  simple  and  informal  bnsis.  The  doors 
of  our  offices  are  always  open.  It  is  believed  that  this  is  the  best  procedure. 
However,  extensive  past  experience  has  conclusively  proven  that  over-specializa- 
tion in  field  office  personnel  and  specific  percentage  allocations  of  staff  time 
to  various  classes  of  cases  has  proven  markedly  inefficient,  impractical,  and  is 
expensive  and  that  it  creates  an  imbalance  in  overall  performance  of  this  bureau 
and  the  Commission's  entire  duties.  Also,  that  utilization  of  the  best  talent 
available  on  a  particular  case  problem,  in  light  of  our  entire  calendar  of  cases, 
requires  that  determination  of  availability  of  personnel  in  the  Bureau  of  Field 
Operations  and  assignment  of  cases  must  remain  with  its  management  as  pres- 
ently provided.  (Administrative  Manual  Ch.  Ct-OTiS,  Attorney's  llanual  pp.  15-19, 
and  Administrative  Bulletin  CVIO. )  In  endeavoring  to  accomplisli  the  ends  you 
desire,  we  shall  continue  to  cooperate  to  the  fullest  degi-ee. 

With  reference  to  the  comments  in  paragraph  4.  et  seq.  on  pp.  4  and  5  of  your 
memorandum,  it  should  be  observed  that  the  temporary  discontinuance  of  one 
field  investigation  and  the  undertaking  of  a  more  pressing  investigation  ( i.e., 
one  having  a  greater  priority,  in  the  opinion  of  the  initiating  bureau)  is  con- 
tinually being  done  on  an  informal  basis.  It  is  believed  that  consideration  should 
be  given  to  the  retention  of  as  much  informality  and  flexibility  as  is  possible 
in  inter-biireau  relations,  for  it  is  fast,  efficient  and  prevents  procedure  from 
becoming  an  end  within  itself  rather  than  a  tool  to  an  end. 

Past- experience  also  indicates  the  need  for  constant  vigil  to  prevent  not  only 
imbalance  in  investigative  efforts  resulting  from  a  priority  system — a  condition 
that  can  be  highly  injurious  to  the  Commission — but  to  prevent  too  many  cases 
from  becoming  priority  cases  and  thus  invalidating  the  whole  purpose  of  the 
procedure.  This  factor  is  significant  in  connection  with  the  provisions  of  para- 
graph 1,  page  ri.  This  provision  may  require  delaying  the  development  of  Bureau 
of  Deceptive  Practices  and  Bureau  of  Industry  Guidance  matters  that  are  of 
equal  or  greater  importance  iintil  all  the  Restraint  of  Trade  priority  matters 
are  completed.  It  is  doubted  that  the  Commission  would  wi.sh  its  consumer  pro- 
tective work  relegated  to  such  an  inferior  position. 

The  procedures  suggested  in  paragraph  3,  p.  S  of  the  memorandum  are.  in  our 
.iudgment,  completely  unwieldy  and  impractical  and  would  constitute  a  handicap 
to  the  management  of  the  Bureau  of  Field  Operations  in  the  exercise  of  its 
experienced  judgment,  and  are  in  direct  contravention  of  exi.sting  Commission 
created  organizational  structures.  Administrative  Manual  Ch.  6-0.^3.  the 
Attorney"s  Manual  Sections  II  and  III,  and  Administrative  Bulletin  6.^-10. 

We  are  not  aware  of  any  delays  in  Bureau  of  Restraint  of  Ti*ade  cases  or  the 
cases  of  other  bureaus  resulting  from  (1)  assignments  to  improper  field  offices 
or  (2)  failure  to  utilize  all  available  professional  manpov^^er  on  field  office  staffs 
which  would  give  rise  to  the  need  for  the  Bureau  of  Restraint  of  Trade  suggest- 
ing Tirocedures  to  replace  the  direct  use  of  the  informed  and  seasoned  judgment 
of  the  management  of  the  Bureau  of  Field  Operations  on  either  point.  This 
office  has  long  maintained  an  expedite  calendar  and  regularly  checks  to  see 
that  cases  so  classified  receive  priority  treatment.  From  time  to  time,  in  our 
daily  contacts  with  members  of  the  staffs  of  all  bureau's  and  their  management, 
we  have,  consistent  with  available  manpower,  endeavored  to  move  the  most 
pressing  cases  first  and  ifl  accord  with  the  wishes  of  the  various  bureaus.  How- 
ever, since  the  Bureau  of  Field  Operations  serves  several  bureaus,  it  must  not 
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ignore  or  give  iiiiuleciuato  eoiisideratioii  to  the  needs  of  any  bureau  in  tlie  develop- 
ment of  caseji.  This  last  factor  (i.e.,  needs  of  other  bureaus)  appears  not  to  have 
been  adequately  considered  in  the  priority  procedures  memorandum  submitted 
for  our  conunent. 

llelative  to  the  suggestions  in  the  penultimate  paragraph,  page  9  of  your 
priority  procedures  memorandum,  it  is  our  belief  that  the  Bureau  of  Restraint 
of  Trade  is  in  a  better  position,  since  all  its  staff  is  at  headquarters  and  in 
frequent  contact  with  the  Commission  and  other  top  management  officials,  and 
are  more  conversant  with  their  own  yardsticks  for  measuring  comparative 
importance  of  cases  and  projects,  to  assess  priority  ratings  of  their  own  cases 
than  is  the  field  offices  and,  if  made  by  the  Buerau  of  Restraint  of  Trade,  those 
ratings  should  be  justified  by  that  bureau,  not  by  the  Bureau  of  Field  Operations. 
Unless  the  Bureau  of  Field  Operations  has  already  conducted  substantial 
investigation,  it  would  be  unable  to  comply  with  the  requirements  of  Appendix 
B.  If  substantial  investigation  has  been  made,  the  Bureau  of  Field  Operations 
can  give  the  information  involved  in  Appendix  B  but  in  many  eases  we  will  be 
so  near  completion  that  it  may  be  impractical  to  suspend  investigation,  for  if 
there  is  much  delay  in  resumption — and  this  could  occur  under  the  complex 
I'ating  system  suggested — the  investiagtive  effort  already  expended  might  be 
rendered  worthless.  Ordinarily  the  case  chosen  for  suspense  status  would  be 
the  case  of  very  limited  public  interest.  One  chosen,  it  probably  would  be  the 
case  chosen  the  second  time  for  suspense  and  this  reqviires  a  return  of  the  case. 
This  could  create  an  accumulation  of  aging  cases.  Incidentally,  it  is  not  clear 
who  reactivates  the  case,  once  it  is  suspended. 

Paragraph  3,  page  10  of  the  memorandum  states  it  is  a  principal  responsibility 
of  the  Bureau  of  Field  Operations  to  obtain  information  "supporting  priority 
evaluations  of  each  case  in  the  field."  (The  first  portion  of  this  sentence 
appears  to  deal  with  elements  of  a  preliminary  investigation  and  the  latter  por- 
tion of  the  sentence  with  the  elements  of  a  full  investigation. )  While  the  Bureau 
of  Field  Operations  may  c(mduct  limited,  preliminary,  investigations  that  would 
be  of  great  assistance  in  determining  whether  a  matter  warrants  full  investiga- 
tion and  in  establishing  priority  ratings,  responsibility  for  justifying  ratings 
established  by  the  Bureau  of  Restraint  of  Trade  should  rest  with  that  bureau. 
( Incidentally,  it  is  .suggested  that  if  judiciously  and  selectively  employed,  pre- 
liminary investigations,  that  involve  even  contacts  by  your  bureau  by  correspond- 
ence or  by  field  office  attorneys  with  the  alleged  violator,  might  be  used  to  much 
advantage.  Use  of  seven  digit  numbers  on  such  cases  would  be  necessary  under 
present  policy,  and  that  would  be  an  advantage  to  this  bureau  in  assigning  time 
and  getting  credit  for  work  performed. ) 

Paragraph  4,  page  10  of  your  priority  memorandum  again  creates  questions 
of  what  is  involved.  Presently,  attorneys  of  your  bureau  and  those  of  other 
bureaus  regularly  and  freely  discuss  the  status  of  pending  cases  with  attorneys 
of  the  Bureau  of  Field  Operations  and,  when  desired,  they  go  to  tlie  field  offices 
and  review  the  cases  before  completion  and  on  occasion  we  make  interim  written 
reports  on  cases.  It  is  felt  that  thei'e  should  be  no  barriers  to  the  ascertaining 
of  the  status  and  development  of  any  case  and  that  there  should  be  all  necessary 
collaboration  between  members  of  the  staffs  of  all  bureaus  on  matters  of  nmtual 
concern.  However,  a  multiplicity  of  interim  written  reports  would  impede  the 
efficient,  productive  conduct  of  investigations.  The  same  handicaps  can  result 
from  too  much  red  tape  in  making  assignments  and  reports  on  priorities.  All 
this  should  be  most  carefully  avoided  and  the  day-to-day  operations  of  the 
Bureau  of  Field  Operations  and  the  implementation  of  field  investigations,  sub- 
ject to  your  general  outlines  and  the  procedures  discussed  above  for  close  infor- 
mal collaboration,  must  be  left  in  the  management  of  the  Bureau  of  Field 
Operations,  as  is  presently  provided  by  the  Commission,  if  undue  disruptions 
of  the  investigational  activities  of  this  bureau  are  to  be  avoided. 

From  the  introductory  part  of  your  memorandum  it  appears  that  the  primary 
need  is  that  cases  be  entered  on  a  basis  that  will  assure  application  of  regula- 
tory effort  in  the  restraint  of  trade  area  to  practices  that  are  most  injurious.  It 
apparently  is  felt  that  too  much  reliance  has  been  placed  on  discovery  of  those 
illegal  practices  through  complaints  that  are  filed  with  the  Commission  and  in- 
cidental to  our  investigations  of  cases  and  not  enough  on  our  own  discovery 
through  research,  etc.  Selection  of  and  entry  of  cases  or  projects  is  a  function  of 
your  bureau  and  any  procedure  employed  within  your  bureau  for  that  purpose 
or  in  rating  cases  as  to  their  relative  importance  is  not  of  direct  concern  to  the 
Bureau  of  Field  Operations,  except  insofar  as  they  involve  limited  or  preliminary 
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field  investigations.  In  the  conduct  of  this  type  of  investigation  and  of  full  in- 
vestigations, our  joint  responsibility  is  to  get  the  job  done  as  efficiently  as  pos- 
sible, with  available  resources,  due  regard  being  given  to  all  Commission  re- 
sponsibilities. Within  this  framework,  the  Bureau  of  Restraint  of  Trade  has  a 
l»roper  concern  that  its  priority  ratings  be  respected.  The  provisions  of  the  Com- 
mission's Administrative  Manual  (6.053.6)  are  well  suited  to  the  accomplish- 
ment of  that  purpose.  The  Bureau  of  Field  Operations  will,  as  it  has  in  the  past, 
fully  cooperate  toward  the  attainment  of  those  ends  and  fully  respect  the  priority 
ratings  given  by  your  bureau.  It  is  believed  the  procedures  outlined  in  your  pro- 
posals go,  without  justification,  much  beyond  the  puri:)(»ses  just  mentioned  and 
into  day-to-day  operations  of  the  Bureau  of  Field  Operations  and  that  those 
l)rocedures  are  so  cumbersome  and  constrictive  that  they  will  impair  orderly 
and  efficient  operations  of  the  Bureau  of  Field  Operations  in  connection  with  its 
investigation  of  Bureau  of  Restraint  of  Trade  cases  and  the  cases  of  other  bu- 
reaus. Also,  this  method  of  operation  would  create  a  most  serious  morale  problem, 
particularly  in  this  bureau. 

Comments  of  Bureau  of  Field  Operations 

1.  A  question  is  posed  as  to  an  oversight  respecting  "assigned  but  yet  com- 
pletely uninvestigated"  matters  in  the  proposal.  We  will  correct  this  ambiguity. 

2.  As  to  instances  of  securing  further  "evaluation"  data  on  an  informal  basis, 
the  Bureau  of  Field  Operations  proffers  its  cooperation. 

3.  The  Bureau  of  Field  Operations  observes  that  it  pursues  a  process  of  selec- 
tive substitution  of  more  pressing  for  lower  priority  investigations  already,  on 
an  informal  basis,  and  prefers  that  more  formal  procedures  not  be  instituted. 
We  believe  more  formal  procedures  to  be  necessary. 

4.  The  next  question  raised,  is  as  to  the  liklihood  that  the  proposed  Restraint 
of  Trade  priority  procedures  will  adversely  effect  Deceptive  Practices  and  In- 
dustry Guidance  investigations.  It  is  not  our  intention  that  the  investigations  of 
these  other  Bureaus  should  be  affected  at  all. 

.5.  The  Bureau  of  Field  Operations  opposes  the  proposed  procedures  for  selec- 
tion of  pending  cases  for  suspension  to  permit  expeditious  investigation  of  high 
priority  matters.  The  procedures  are  opposed  as:  (a)  contravening  the  existing 
organizational  structure;  (b)  not  necessary  because  of  the  effectiveness  of  pres- 
ent procedures  involving  the  use  of  the  informed  and  seasoned  judgment  of  the 
management  of  the  Bureau  of  Field  Operations;  and,  (c)  the  field  offices  could 
not  apply  the  criteria  indicated  in  Appendix  B  of  the  proposal  unless  an  in- 
vestigation were  so  near  completion  as  to  render  siispension  impractical.  As  to 
(c)  above,  the  field  offices,  normally,  will  be  checking  investigative  information 
against  a  pre-existing  Divisional  evaluation,  initially  made  as  to  the  first  three 
criteria  (Appendix  A).  The  proposal  contemplates  a  modification  of  investiga- 
tive techniques,  to  the  extent  necessary  to  permit  attorneys  in  the  field  specifi- 
cally to  "look  for"  information  as  to  the  indicated  criteria  elements,  from  the 
outset. 

6.  The  next  item  commented  upon  is  a  possible  distinction  between  "pre- 
liminary" investigations  and  "full"  investigations.  While  purely  "preliminary" 
investigations  may  be  necessary  in  appropriate  circumstances,  all  investigations 
should  be  subjected  to  critical  evaluation  and  reappraisal,  as  new  data  is  un- 
covered and  new  considerations  presented.  For  example,  a  2(a)  investigation 
of  a  number  of  suppliers  might,  on  the  basis  of  investigative  developments,  be 
better  redirected  against  a  particular  "power"  buyer. 

7.  The  Bureau  of  Field  Operations  next  notes  that  there  are  presently  no 
"barriers"  between  that  Bureau  and  the  Bureau  of  Restraint  of  Trnde,  Imt  that 
a  multiplicity  of  written  interim  reports  would  create  an  impediment  to  produc- 
tive work.  Written  interim  reports  are  not  contemplated,  but  a  closer  working 
relationship  between  the  Bureaus  is,  in  fact,  proposed. 

8.  The  final  comment  of  the  Bureau  of  Field  Operations  is,  in  effect,  that  if 
the  Bureau  of  Restraint  of  Trade  does  undertake  a  i)riorities  program,  that  the 
handling  of  such  priority  matters,  after  they  are  received  by  the  Bureau  of 
Field  Operations,  be  handled  by  that  Bureau  as  they  have  in  the  past,  pursuant 
to  the  present  provisions  of  the  Commission's  Administrative  Manual  (6-0r)3.n). 
This,  of  course,  we  accede  to,  if  the  Commission  determines,  as  it  may,  that 
alleged  shortcomings  in  the  Bureau  of  Restraint  of  Trade's  present  pro<-edures 
are  not  related  to  the  handling  of  restraint  of  trade  matters  by  the  Bureau  of 
Field  Operations.  However,  we  believe  that  the  alleged  shortcomings  of  the 
Bureau  of  Restraint  of  Trade's  present  program  inextricably  involve  the  h.-in- 
dling  of  restraint  of  trade  matters  out  in  the  field  as  well  ns  matters  technically 
within  the  Bureau  of  Restraint  of  Trade.  Accordingly,  changes  in  this  Bureau> 
procedures  require  accommodating  variations  in  the  handling  of  restraint  of 
trade  matters  while  they  are  being  investigated  in  the  field. 
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Appendix  7 

memorandum 

Federal  Trade  Commission. 

September  18.  1!>68. 
Subject :    Planning   a   more  effective  allocation   of  bureau   resources   in   trade 

restraints  and  in  deceptive  practices. 
To :  Bureau  directors. 
From  :  John  N.  Wheelock,  Executive  Director. 

I  am  transmitting  herewith  a  very  thoughtful  memorandum  dated  August 
27.  1!)US.  in  regard  to  the  above  subject  prepared  by  Economist  John  J.  Hurley 
of  the  Office  of  Program  Review. 

I  am  in  general  agreement  with  Mr.  Hurley's  memorandum.  The  principles  of 
program  planning  expressed  therein  are  essentially  the  same  as  I  have  expressed 
to  each  one  of  you  individually  and.  also,  in  our  budget  meetings.  In  my  view, 
it  is  vital  to  the  future  operations  of  this  ('(jnimissiim.  in  carrying  out  its 
statutory  mandate,  to  initiate  and  execute  intelligent  planning  of  its  work.  Our 
jurisdiction  is  just  too  wide  and  extensive  to  continue  our  past  practice  of  selec- 
tion of  matters  for  investigation.  That  system  of  selection  was  probably  accepta- 
ble and  jierhaps  advisable  when  the  Wheeler-Lea  Act  and  the  Robinson-Patmnn 
Act  were  in  the  development  stage  and  the  economy  was  not  as  sophisticated  as 
it  is  today. 

We  had  hoped  that  the  justifications  for  the  1970  budget  would  reflect  better 
planning.  Mr.  Hurley  refers  to  these  justifications  as  a  "pasting  together  of  di- 
visions' and  bureaus'  justifications."  We  must  do  better  than  this  if  we  expect 
the  Bureau  of  the  Budget  to  recommend  the  additional  funds  that  this  Agency 
should  have  to  protect  the  public  and  competition. 

The  Bureaus  of  Restraint  of  Trade  and  Deceptive  Practices  are  making  struc- 
tural changes  in  those  Bureaus  designed  to  aid  the  planning  processes.  There 
must  be  coordiuati(»n  within  the  Bureaus  between  and  among  planning  and  budg- 
etary personnel  and  the  operating  divisions.  The  basic  planning  must  be  done 
under  our  present  system  in  the  Bureaus  and  the  responsibility  for  this  is  in  the 
Bureau  Director.  Planning  and  budgeting  obviously  must  be  carried  on  constantly 
all  during  the  year  and  not  just  at  the  time  for  preparing  budgets.  The  cliche  is 
still  true,  that  is,  "'plan  the  work  and  the  work  the  plan." 

Law  enforcement  activities  such  as  those  engaged  in  by  the  Federal  Trade 
Commission  must,  of  course,  reserve  a  part  of  its  resources  for  unforeseen 
projects  and  for  matters  which  may  require  attention  becau.se  of  Congressional 
or  other  official  requests.  However,  most  of  our  resources  can  be  devoted  to  our 
planned  operations. 

We  should  be  now  planning  not  only  our  current  work  but  also  forming  the 
basis  for  our  budget  justifications  for  the  fiscal  year  1971. 

Please  carefully  consider  the  basic  principles  outlined  by  Mr.  Hurley.  If  you 
do  not  believe  that  these  principles  apply  to  your  Bureau,  I  would  like  to  discuss 
the  matter  with  you.  If  they  do  apply  to  your  Bureau,  please  implement  the  neces- 
sary planning  processes  in  your  Bux'eau.  The  Office  of  Program  Review  is.  of 
course,  available  to  you  for  advice  and  counsel.  I  am  hoping  that  when  the 
Program  Review  Officer.  Mr.  Sweeny,  returns  that  he  will  be  particularly  valu- 
able in  aiding  the  over-all  planning  in  the  deceptive  practice  field  regardless  of 
bureau  lines. 

I  would  expect  that  at  a  subsequent  date  or  dates  that  we  would  have  confer- 
ences with  the  Chairman  and  with  the  respective  Bureaus  to  discuss  progress 
in  this  field. 

memorandum 

August  27,  1968. 

Subject :    Planning  a    more  effective   allocation   of  bureau   resources   in   trade 

restraints  and  in  deceptive  jiractices. 
To :  Executive  Director. 
From :  John  J.  Hurley,  Economist,  Oflace  of  Program  Review. 

Considering  the  serious  illness  of  the  Program  Review  Officer,  this  seems  an 
appropriate  time  to  report  on  what  this  ofl5ce  is  doing. 

The  continuing  function  of  program  review  is  to  come  up  with  reasonable  pro- 
posals for  a  more  effective  Commission.  The  hard  issue  is  how  to  ensure  that 
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the  enforcement  bureaus  start  significant  investigations.  We  liave  been  working 
on  tliis  problem.  This  report  suggests  a  few  practical  bases  for  determining  what 
investigations  sliould  be  started.  The  memorandum  also  oilers  some  proposals 
for  setting  bureau  priorities  straight. 

Focusing  on  the  Important  in  the  Restraint-of-Trade  Field 

Tliere  still  continues  a  heavy  reliance  on  complaint  letters  as  the  initiatiiif/ 
factor  in  instituting  investigations  of  general  trade  restraints  and  discriminatory 
practices.  The  resulting  effect  tends  to  misdirect  Commission  resources,  putting 
first  things  last.  In  concentrated  industries — which  really  need  a  substantial 
amount  of  Commission  attention — the  large  producers  rarely  complain  and  the 
few  small  firms  that  have  survived  in  these  industries  think  twice  about  lodging 
complaints  with  us  against  their  powerful  rivals.  In  competitive  industries,  on 
the  other  hand,  there  are  lots  of  snmll  firms  ready  to  complain  to  the  Commission 
if  any  competitors  step  on  their  toes. 

Planning  major  antitrust  investigations  along  industry  lines  by  the  Bureau  of 
Restraint  of  Trade,  assi.sted  by  the  Bureau  of  Economics,  through  joint  legal- 
economic  analyses  of  basic  industries  could  reach  significant  trade  restraints. 
The  decision  to  start  a  new  investigation  would  be  based  primarily  on  the  size 
of  the  industry,  the  level  of  industry  concentration,  and  the  size  of  the  proposed 
respondent (s).  In  this  approach  complaint  letters  arc  relegated  to  a  supple- 
mentary role  in  launching  antitrust  actions. 

Under  this  holistic  form  of  planning,  the  restraint  of  trade  staff  would  first 
survey  the  spectrum  of  major  industries  and  choose  the  industry  areas  in  which 
to  proceed  with  new  investigations.  The  bureau  attorneys,  assisted  by  econo- 
mists, would  loolv  at  the  universe  of  industries  (industry  sales),  identify  con- 
centration trends  and  problem  areas,  and  then  make  some  choices  to  deal  irith 
the  )nost  important  anticompetitive  problems.  Bureau  attorneys  would  be  as- 
signed to  maintain  continual  close  watch  (and  develop  potential  legal  actions) 
//(  basic  industries — iron  and  steel,  automobiles,  basic  chemicals,  and  petroleum 
refining,  among  others.  Serious  monopolistic  problem  areas  may  be  bypassed  if 
the  bureau  reacts  mostly  to  surface  indicia  of  non-competition,  such  as  local  price 
n-ars.  cast  up  by  complaint  letters. 

The  Senate  Subcommittee  on  Antitrust  and  Monopoly  has  published  data  on 
industry  shipments  and  concentration  ratios  based  on  the  Census  of  Manufac- 
tures for  1058  and  1963.  These  data  can  provide  the  trade  restraints  staff  with  a 
useful  tool  to  identify  major  trouble  spots  and  to  direct  bureau  resources  against 
those  areas.  Since  the  Commission  does  not  have  unlimited  resources,  the  bureau 
could  initially  confine  new  investigations  to  industries  with  total  sales  of  at  least 
$100  million  unless  the  industry  had  a  liigh  degree  of  concentration  {8  firms 
supply  7.5  percent  or  more  of  industry  shipments) . 

rianning  new  and  significant  investigations  by  the  Bureau  of  Restraint  of 
Trade,  irrespective  of  complaint  letters,  should  cover  industries  that  are  reach- 
ing or  have  attained  a  state  of  oligopoly  in  which  a  few  large  sellers  are  rivals. 
Once  the  condition  of  concentrated  industry  structure  is  established,  the  prob- 
abilities are  that  a  change  in  the  market  behavior  of  the  industry  members  will 
take  place  in  a  noncompetitive  direction.  There  is  also  an  apparent  tendency  for 
concentration  to  increase  in  oligopolistic  industries  and  less  for  it  to  decrease 
than  in  other  less  concentrated  industries. 

To  plan  for  competition  the  trade  restraints  divisions  should  focus  upon  prac- 
tices of  the  largest  corporations.  The  promise  behind  this  approach  is  that  cor- 
porations of  large  size  with  susbtantial  financial  and  market  power  have  a 
greater  probability  of  injuring  competition  than  small  business  firms.  Using 
large  corporations  as  a  modus  operandi  for  initiating  investigations  does  not 
involve  opposition  to  bigness  per  se  but  to  bigne.'js  accompanied  by  substantial 
anticompetitive  power. 

The  Quarterly  Financial  Report,  made  jointly  by  the  FTC  and  SEC,  shows 
total  assets  and  sales  by  manufacturing  corporations  classified  the  asset  size  of 
such  companies.  Based  on  these  data  :  Table  1  discloses  that  manufacturing 
corporations  with  assets  of  $100  million  and  over  account  for  73  percent  of 
the  total  assets  and  60  percent  of  total  .sales  of  all  manufacturing  corporations. 
New  antitrust  investigations  of  proposed  respondents  with  these  substantial 
assets  and  sales  should  usually  take  precedence  over  new  actions  against  firms 
within  the  smaller  asset  size  categories. 
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TABLE  1. -TOTAL  ASSETS  OF  ALL  MANUFACTURING  CORPORATIONS.  1ST  QUARTER  1358,  AND  THEIR  TOTAL 

1367  SALES  BY  ASSET  SIZE 

[Dollar  amounts  in  millions] 


Total  assets  of  all 
manufacturing  corporations ' 


Total  sales  2  of  all 
manufacturing  corporations  1 


Amount 


Percent 


AmouHt 


Percent 


$1,000,000,000  and  over ._  $194,560  43  $169,087  29 

$250,000,000to$l,000, 000, 000 92,842  21  120,167  21 

$100, 000, 000  to  $250,000,000 39,404  9  53,992  10 

$100,000,000  and  over 326,806  73  343,246  60 

$50,000,000  to  $100,000,000     _       20,817  5  30.536  5 

$25, 000, 000  to  $50.000,000 18,299  4  27,233  5 

$10,000,000  to  $25,000,000 , _._  17,965  4  28,723  5 

$10,000,000  and  over 383.887  86  429,738  75 

J5,000,000  to  $10,000,000 12.203  3  22,220  4 

$1,000,000  to  $5,000,000       27,677  6  58.663  10 

Under  $1,000,000 25,131  5  64,804  11 

Allassetsizes 448,897  100  575,427  lOO 


'  Figures  are  rounded  and  will  not  necessarily  add  to  totals. 
•  Sales— net  of  returns,  allowances,  and  discounts. 


Source:  FTC-SEC,  Quarterly  Financial  Report  for  Manufacturing  Corporations,  1st  Quarter  1968,  50  55,  61  (1968).. 


DEVELOPING    SIGNIFICANT    INVESTIGATIONS    IN    THE    DECEPTIVE    PRACTICES    FIELD 

The  deceptive  practices  employed  by  the  nation's  hirgest  corporations  should 
constitute  a  principal  point  of  departure  of  the  Bureau  of  Deceptive  Priictices  in 
initiating  new  seven-digit  investigations.  To  avoid  the  mire  of  unimportant  cases 
a,gainst  small  respondents,  the  bureau  might  be  instructed  to  siphon  incoming 
complaints  against  tirms  with  assets  under  .$10  million  ot  state  consumer  protec- 
tion agencies.  As  Table  1  shows,  manufacturing  companies  with  assets  under  .$10 
million  account  for  only  25  i)ercent  of  total  sales  by  all  manufacturing 
corporations. 

Additionally,  the  allocation  of  the  deceptive  practices  budget  (around  $2  mil- 
lion) should  be  planned  and  distributed  along  consumer  industry  lines,  consider- 
ing the  volume  of  advertising  in  the  industry.  In  food  processing,  for  example, 
the  National  Commission  on  Food  Marketing  cited  breakfast  cereal  manufactures 
as  an  example  of  heavy  sales  promotion  and  industry  concenti'ation  leading  to 
administered  prices  and  hi.gher-than-average  profits.  Industries  that  spend  the 
most  on  consumer  goods  advertising  warrant  more  deceptive  practices  surveil- 
lance than  industries  selling  undifferentiated  products. 

At  the  time  of  Mr.  Sweeny's  recent  heart  attack,  he  was  developing  a  planned 
program  of  consumer  protection  that  would  integrate  the  resources  Jivailable  to 
the  bureaus  having  consumer  protection  resi)onsibilities.  Predominant  reliance 
on  complaint  letters  reporting  market  deceptions  has  tended  to  limit  Commission 
efforts  to  seek  out  and  determine  the  magnitude  of  serious  consumer  problems  in 
the  market  place. 
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In  decisions  to  open  new  investigations  of  niarlcet  deceptions,  complaint  letters 
should  supplement  and  play  a  subordinate  role  to  the  primary  factors  of  size  of 
respondent,  volume  of  respondent's  advertising  outlays,  industry  size  and  indus- 
try advertising  expenditures.  The  real  objective  of  this  method  of  planning  is  to 
shift  bureau  resources  to  worthwhile  investigations  and  to  increase  and  maintain 
continual  surveillance  over  heavily  advertised  consumer  products  and  the  selling 
practices  of  large  national  advertisers. 

CONCLUSIONS     AND    RECOMMENDATIONS 

This  repoi-t  on  planning  a  more  effective  use  of  Commission  resources  advanced 
two  main  propositions : 

1.  In  opening  up  new  investigations  in  trade  restraints,  the  main  bases  {regard- 
less of  coiniJlaint  letters)  are  the  level  and  trend  of  industry  eoneentration  as 
well  as  the  size  of  the  industry  and  the  niojiopoly  power  of  the  largest  corpora- 
tions. The  resources  of  the  bureau  would  then  be  used  to  liave  the  greatest  impact 
on  the  more  concentrated  industries. 

2.  In  deceptive  practices,  primary  consideration  should  be  given  to  the  volume 
of  advertising  expenditures  and  size  of  relevant  industry,  as  well  as  to  the  size 
and  advertising  outlays  of  the  proposed  respondent.  This  approach,  would  de- 
emphasize  complaint  letters  as  a  primary  factor  for  beginning  new  investiga- 
tions of  market  deceptions. 

There  is  also  a  real  need  for  some  innovations  to  provide  the  Commission  with 
insight  into  the  program  planning  of  the  bureaus.  It  is  suggested  that  every  six 
Dionths  the  Progra)n  Review  Officer  should  go  before  the  Commission  with  his 
main  proposals  as  to  major  areas  of  deceptions  and  trade  restraints.  Accordingly, 
the  Executive  Director  is  requested  to  issue  a  directive  to  each  bureau  head  re- 
quiring a  report  to  the  Program  Review  Officer  on  or  about  Xovcmher  I  and 
May  1  covering  each  bureau's  ten  most  significant  investigations  and  ranking  its 
priority  investigations  (with  supporting  rationale). 

By  this  means  the  operating  bureaus  must  develop  standards  for  determining 
what  is  important  in  order  to  set  their  priorities.  In  turn  the  Commission  will 
be  in  a  position  to  see  important  resource  commitment  issues  early,  and  to  com- 
pare the  direction  and  costs  of  upcoming  bureau  investigations  and  major  pro- 
grams. The  Office  of  Program  would  function  as  a  center  for  priority  analysis. 

PENDING     PROJECTS 

The  major  recent  assignment  of  this  office  has  been  the  preparation  of  rec- 
ommendations to  the  Commission  on  what  the  Commission  should  do  to  enforce 
its  mandate  under  the  new  Truth  In  Lending  Law  and  how  it  should  do  it.  The 
office  is  now  providing  economic  support  to  the  legal  stalf  charged  v.ith  truth 
in  lending  implementation  (Attorney  Sheldon  Feldman).  We  are  working  with 
the  Federal  Reserve  Board  staff  in  the  drafting  of  regulations  to  carry  out  the 
purposes  of  the  new  Act. 

In  the  planning  area  this  office  is  examining  what  is  wrong  with  program 
planning  and  budgeting  at  the  bureau  level  and  with  ways  and  means  to  over- 
haul the  Commission's  archaic  budget  preparation  process.  The  Commission 
budget  is  still  more  a  pasting  together  of  divisions'  and  bureaus'  justifications 
than  a  unified  and  balanced  Commission  program. 
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Memorandum 

January  3.  1969. 

Subject:    Economic   means   to  plan  more  effectively   the  initiation   of  new   in- 
vestigations by  the  bureaus. 

To :  Executive  Director. 

From  :  John  J.  Hurley.  Economicst,  Office  of  Program  Review. 

This  is  a  good  time  to  take  some  stock  of  the  practice  of  planning  in  the 
bureaus.  With  the  possible  exception  of  the  Division  of  Mergers,  the  operating 
bureaus  show  few  signs  of  planning  on  a  rational  basis  the  investment  of  their 
manpower  in  significant,  new  investigations.  For  instance,  of  the  HG  investiga- 
tions initiated  by  the  Bureau  of  Restraint  of  Trade  during  the  first  (luarter  of 
1969.  43  of  these  matters,  or  77  per  cent,  derived  from  reactions  to  complaint 
letters.' 

The  apparent  hang-uj)  in  the  practice  of  planning  at  the  bureau  level  may  be 
due  in  some  measure  to  different  views  on  the  meaning  and  recpiirements  of 
planning.  Consequently,  this  memorandum  will  deal  with  v,hat  planning  is  and 
what  it  is  not.  Effective  planning  by  the  bureaus  can  help  the  Conunission  make 
better  decisions  on  what  it  should  do. 

PLANNING     DEFINED 

Planning  is  a  concept  of  many  meanings,  but  it  can  usefully  be  defined  as 
follows:  Phitmiufj  is  the  process  of  preparing  a  set  of  decisions  for  action  on 
what  resource  investments  should  be  made,  directed  at  achieving  specific  goals 
by  choosing  among  alternative  courses  of  action. 
'  Planning  thus  means  resource  investment  planning  or  strategic  planning, 
which  has  to  do  with  what  new  investigations  should  be  undertaken  to  make 
the  best  use  of  our  limited  funds  and  manpower  resources.  Investment  planning, 
therefore,  concerns  defining  major  problems  and  illuminating  different  basic 
approaches  to  a  desired  result  through  the  comparison  of  the  merits  and  limita- 
tions of  the.se  approaches.  Investment  planning  contrasts  with  the  impleinental 
kind  of  planning  or  operational  planning  which  concerns  -'how-to-do-it"  decisions. 

It  would  appear  that  the  bureaus  have  a  distinct  preference  for  operational 
(implemental)  planning  over  investment  planning.  This  is  understandable  be- 
cau.se  operational  planning  is  more  concrete  and  visible.  When  a  bureau  or  divi- 
sion head  works  on  implementing  programs  he  thinks  in  specific  terms  of  certain 
l»eople  and  jobs — things  that  he  knows  and  sees. 

Investment  planning  is  harder,  more  abstract,  and  not  practiced  to  an  ajipli- 
cable  extent  in  the  bureaus.  This  major  type  of  planning  inquires  :  In  which 
direction  should  the  bureau  and  the  Conunission  move?  What  goals — for  instance, 
prevention  of  general  trade  restraints  in  what  product  lines — should  the  Com- 
mission seek  and  how  shall  it  decide  on  its  goals.  I^nless  the  Commission  finds 
its  own  answer  to  these  questions,  it  will  misdirect  much  of  its  resources  respond- 
ing to  outside  complaint  letters.  As  long  as  the  Commission  is  "outer-directed" 
instead  of  "inner-directed"  it  will  not  be  able  to  hew  new  paths  but  only  to  fol- 
low the  beaten  ones. 

COMMON    DENOMINATORS   OF  PLANNING 

Under  these  circumstances,  some  improvement  in  planning  by  the  bureaus  of 
new  investigations  would  follow  if  the  bureaus  would  use  two  basic  ideas  in 
economics.  These  are:  (1)  look  at  problems  of  resource  investments  in  terms  of 
choices  or  options  open  to  the  decision  maker,  and  (2)  weigh  the  opportiiniti/  cost 
of  each  course  of  action— that  is,  the  value  of  the  alternatives  that  must  be 
sacrificed. 


1  FTC  Management  Office,  Workload  and  Manpower  Reports,  No.  23  (1968). 
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FINDING  ALTERNATIVES 

The  process  of  determining  alternatives  is  an  essential  common  denominator 
of  planning."  This  is  the  point  where  economics  can  make  a  contribution  to  im- 
proved decision  making  on  new  resource  involvements.  The  particular  method  of 
economics  is  to  factor  out  the  costs,  the  benefits,  and  the  net  advantage  or  disad- 
vantage of  alternative  courses  of  action.^  If  the  effects  cannot  be  appraised  in 
quantitative  terms,  then  qualitative  appraisals  can  be  substituted.  Put  differ- 
ently, the  economist  thinks  in  terms  of  trade-offs — for  instance,  the  trade-off 
between  an  internally  generated  Commission  investigation  of  patent  monopolies 
in  drugs  and  a  new  probe  of  possible  price  fixing  in  the  plywood  industry. 

OPPORTUNITY   COST 

In  a  rational  system  of  planning  new  investigations,  the  bureau  would  con- 
sider and  estimate  the  full  costs,  not  just  the  costs  in  one  year,  of  each  alterna- 
tive course  of  action.  The  choice  of  a  particular  option  means  that  certain  spe- 
cific manpower  and  money  can  no  longer  be  used  for  another  investigation  or 
purpose ;  these  are  clearly  the  costs.  The  true  measure  of  these  costs  is  in  terms 
of  the  opportunities  they  preclude — the  opportunity  cost.  (To  illustrate  this  cost 
factor,  if  a  college  graduate  decides  to  go  to  law  school,  the  actual  cost  to  him  is 
not  only  law  school  tuition  and  board  but  also  the  opportunity  cost  in  the  form 
of  the  wages  he  would  have  earned  if  he  had  entered  the  labor  market.) 

The  economist's  concept  of  cost — opportunity  cost —  involves,  therefore,  an 
explicit  recognition  of  the  problem  of  choice  that  should  be  faced  by  each  bureau 
and  the  Commission  in  deciding  on  new  investigations  and  the  allocation  of 
resources.  Planning  involves  the  development  and  costing  of  future  alternative 
courses  of  action.  This  planning  approach  can  help  the  bureaus  put  more  empha- 
sis on  opportunities  to  develop  worthwhile  investigations  on  their  own  initiative. 

RECOMMENDATIONS 

The  bureaus  should  be  advised  to  instruct  their  divisions  that  proposals  to 
start  new  investigations  should  be  accompanied  by  reasoned  alternatives.  The 
bureaus  should  aiso  take  into  account  the  opportunity  cost  of  each  proposed 
investigation,  that  is.  the  gains  that  the  resource  to  be  committed  would  produce 
in  its  best  alternative  use.  In  bureau  planning  the  adoption  of  these  two  eco- 
nomic concepts — determining  alternatives  and  opportunity  cost  in  deciding  new 
resource  investments — could  alone  contribute  to  better  planning  by  the  bureaus. 

To  increase  Commission  participation  in  the  planning  process,  it  is  also  recom- 
mended that  the  bureaus  be  requested  to  supply  quarterly  planning  reports  to 
you  on  the  most  significant  investigations  they  plan  to  launch  in  the  quarter 
ahead.  To  review  and  evaluate  bureau  programs — a  function  of  this  office — 
we  need  an  information  base  periodically  furnished  by  the  bureaus  dealing  with 
what  they  want  to  do  and  why. 

In  this  connection  it  would  be  useful  to  require  the  bureaus  to  prepare  and 
submit  a  planning  report,  possibly  within  the  next  30  days,  that  would  cover 
these  points :  the  five  most  promising  areas  of  non-competition  to  investigate, 
specifying  the  ones  not  identified  through  outside  complaints :  the  steps  taken 
by  the  bureaus  during  the  past  year  to  come  up  with  new  investigations  derived 
from  sources  other  than  complaint  letters,  and  the  results  of  these  efforts ;  and 
the  new  directions  in  which  the  bureaus  think  the  Conmiission  should  move  in 
the  year  ahead. 


-  Ewlng,  The  Practice  of  Planning  at  5."?  (1968). 

'  Heller.  AVic  Dimensions  of  Political  Economy  at  5  (1967). 
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memorandum 

February  17.  1969. 
Subject :  Policy  Planning  Program — First  Interim  Report. 
To :  The  Commis.sion. 
From  :  James  M.  Nicholson. 

1.  Interpretation  of  Request.  As  I  interpret  the  Commission  action  of  .January 
24,  1909.  the  five  Commissioners  all  expressed  their  concern  with  the  need  for  re- 
examination of  policy  determination  and  effectuation.  My  assignment,  as  I  under- 
stand it,  is  not  just  to  present  my  conclusions  on  what  should,  or  should  not,  be 
done  to  institute  a  new  policy  planning  program,  but  rather,  in  consultation  with 
my  fellow  Commissioners  (because  this  is  a  Coniinis.sioi).  not  a  Xicholson.  proj- 
ect), to  gather  information  and  ideas  and  alternatives  for  tiie  Commission  to 
consider  in  deciding  upon  what  kind  of  a  program  it  might  want  to  adopt,  and 
how  that  kind  of  a  program  might  be  implemented.  I  assure  the  Commission 
that.  I  do  not  intend  to  present  a  report  which  reflects  only  my  conclusions,  but 
rather  a  number  of  approaches  and  alternatives,  since  poiicyis  determined,  in 
my  opinion,  by  the  opportunity  for  choice. 

2.  Initial  ConelKSiona.  There  are  four  initial  conclusions  which  were  quickly 
reached  in  looking  back  into  the  history  of  policy  planning  at  the  Commission. 

First,  since  1947  there  has  been  a  continuing  concern  within  the  Commission 
and  its  staff  with  the  necessity  for  planning  policy. 

Second,  although  there  are  periodic  efforts  made  to  give  attention  to  the  prob- 
lems of  planning  policy  and  priorities  by  the  Commission  and  the  staff,  these 
efforts  fizzle  out,  and,  except  for  determination  of  policy  from  time  to  time  in 
special  projects,  there  is  no  coordinated  planning  effort. 

Third,  the  inconsistency  between  the  desire  for  policy  planning  and  the  failure, 
over-all,  of  effectuating  that  desire,  is  due  to  the  absence  of  .sufficient  priority 
being  given  to  the  planning  function  itself  by  both  the  Commission  and  the  staff, 
and  the  failure  to  build  into  the  programs  adopted  from  time  to  time  a  means 
by  which  policy  is  subjected  to  continual  review\ 

Fourth,  the  organizational  structure  of  the  Commission  is  not  an  essential 
factor  to  effective  policy  planning.  In  the  past,  structural  reorganization  has 
been  .substituted  for  planning,  while  planning  can  really  be  made  to  fit  almost 
any  structure.  Effective  policy  planning  may,  however,  indicate  where  structure 
enhances  or  impedes  the  effectuation  of  that  policy,  and  thus  some  structural 
changes  may  eventually  flow  from  planning. 

3.  Plans  for  Implementation  of  Request.  To  date,  my  efforts  have  been  directed 
toward  "getting  a  feel"  of  the  area  of  policy  planning  through  reading,  talking  to 


I 
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staff  members  to  see  why  we  haven't  accomplished  our  goals  to  date,  and  frankly, 
just  thinking  about  the  problem.  My  future  efforts  will  include : 

(a)  Disciissiorts  with  Commissioners.  Since  policy  planning  is  our  joint 
responsibility,  each  of  us  has  ideas  on  the  subject.  Accordingly,  I  would 
appreciate  the  opportunity  to  discuss  the  project  with  each  of  you,  and  as 
the  program  develops,  to  have  your  assistance.  The  staff,  and  eventually 
the  public,  must  be  made  aware  that  this  is  an  effort  of  all  live  Commis- 
sioners, and  is  a  joint  concern  of  all. 
(ft)   Discussion  with  the  tStaff: 

( 1 )  All  supervisory  personnel  of  the  Commission  will  be  asked  to  con- 
tribute their  thinking  on  the  subject  of  policy  planning. 

(2)  A  representative  cross  section  of  the  medium  level  staff  will  be 
interviewed. 

(3)  A  representative  cross  section  of  the  younger  staff  will  be  asked 
for  their  views. 

(c)  External  Contacts.  Subject  to  the  suggestions  of  m.v  fellow  Commis- 
sioners and  to  additions  wbit-h  may  follow  as  this  project  develops,  the  fol- 
lowing individuals  and  groups  will  be  contacted: 

(a)  .John  W.  Gardiner — Urban  League,  former  HEW  Secretary. 

(b)  James  E.  Webb — Former  Administrator  of  NASA;  former  Direc- 
tor of  Bureau  of  the  Budget ;  former  Assistant  Secretary  of  State. 

(c)  Robert  Hampton,  Chairman,  Civil  Service  Commission. 

( d )  B\iculty  of  Harvard  Graduate  School  of  Business. 

(e)  liobert   A.    Hammond    III,    First   Assistant,   Antitrust   Division, 
former  Director  of  Policy  Planning. 

( f )  Bozell  »&  Jacobs  or  a  New  York  firm  composed  of  former  Bozell  & 
Jacobs  personnel. 

(g)  Rand  Corporation,  or  some  other  "think  tank"  type  of  organi- 
zation. 

4.  Commission  Direction  and  Partioipation.  I  intend  to  keep  the  Commission 
informed  through  individual  meetings  and  periodic  report  memorandums,  of 
which  this  is  the  first.  If  any  Commissioner  feels  that  I  am  misdirecting  my  ef- 
forts, I  would  suggest  the  question  be  raised  promptly.  If  any  Commissioner  has 
any  suggestions,  I  would  appreciate  your  thoughts.  If  any  Commissioner  would 
like  to  participate  more  directly  at  this,  or  any  other  stage,  your  assistance  is 
solicited. 

5.  Target  for  Completion.  I  hope  to  present  the  report  to  the  Commission  for 
its  consideration  by  March  30. 
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Memorandum 

Januaky  16,  19G9. 

Subject :  Ecomonic  Means  to  Plan  More  Effectively  the  Initiation  of  New  Investi- 
gations by  the  Bureaus — Comments  by  Dufresne. 
To  :  John  N.  Wheelock,  Executive  Director. 
From  :  Joseph  P.  Dufresne,  Chief,  Division  of  Special  I'rojects. 

The  following  are  my  comments  regarding  the  memorandum  dated  January  3, 
1969  by  John  J.  Hurley,  Economist  in  the  Office  of  Program  Review  (copy 
attached).  I  believe  it  appropriate  to  mention  that  they  are  based  primarily  on 
my  experiences  as  Chief  of  the  Division  of  Special  I'rojects  and  as  a  senior  trial 
attorney  in  the  Division  of  Mergers.  In  view  of  this  .■specialized  experience  it 
may  be  that  my  comments  have  a  bias  which  you  would  not  find  in  comments 
from  others. 

With  regard  to  Mr.  Hurley's  introduction,  I  don't  believe  any  of  us  would 
seriously  argue  against  continuous  planning  on  a  rational  basis,  regarding  the 
best  use  of  our  resources.  Whether  one  Division  does  a  better  job  in  this  regard 
than  others,  I  believe,  is  debatable.  I  certainly  do  not  concede  that  our  present 
bases  are  not  rational,  impressions  Mr.  Hurley  may  have  to  the  contrary,  not- 
withstanding. 

Complaint  letters,  it  seems  to  me  are  an  excellent  basis — among  several — for 
deciding  what  investigations  we  will  docket.  In  this  same  connection,  and  in 
fact  I  wonder  whether  it  isn't  a  bit  misleading,  if  not  inappropriately  pejorative 
to  say,  in  effect,  the  docketing  is  a  "reaction". 

Complaint  letters  and  I  define  these  as  letters  from  the  general  public,  including 
consumers,  retailers,  distributors  and  suppliers — are  an  excellent  source  of  in- 
formation as  to  what  trade  practices  are  offensive  to  the  letter  writer.  They 
serve  to  bring  our  attention  to  practices  in  current  use  which  have  led  "someone"' 
to  write  to  us  and  tell  us  about  it.  The  staff  member  who  receives  the  letter  for 
handling  must  make  the  first  judgment  as  to  whether  the  matter  warrants 
docketing.  The  Chief  of  the  Division  to  which  he  is  assigned  and  the  Bureau 
Director  or  his  representative  also  review  the  recommendation  so  the  docketing 
definitely  is  not  merely  a  "reaction".  Hopefully  in  making  this  judgment,  all 
the  staff  members  are  influenced  by  : 

1.  The  administrative  instructions  regarding  starting  new  cases.  (See 
pages  5,  6  attached  memo  dated  10/24/68  from  Frank  C.  Hale  to  the 
Commission. ) 

2.  The  frequency  with  which  he  has  heard  the  complaint. 

3.  His  personal  experiences. 

With  the  present  administrative  reports  we  are  using,  your  oflSce  and  other 
upper  echelons  of  the  Commission  are  regularly  and  frequently  apprised  as  to 
what  we  are  doing.  Other  factors  affecting  our  planning,  of  course,  are  requests 
for  action  based  on  Commissioners'  requests,  letter  inquiries  or  suggestions  from 
Senators  and/or  Representatives,  agencies  and  departments  in  the  Executive 
Branch,  as  well  as  legislative  fiat  e.g.  Fair  Packaging  and  Labeling,  Truth-in- 
Lending,  Fur  and  Flammable  Fabrics  Acts,  etc. 

I  believe  we  do  engage  in  "investment  planning"  (see  fourth  paragraph.  Hur- 
ley memo)  but  perhaps  not  in  the  academic  fashion  suggested  by  Mr.  Hurley. 
And  it  may  be  worthy  of  special  note  that  we  operate  under  considerable  pres- 
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sure  to  do  something.  We  would  enjoy  a  relaxed,  "depressurized"  atmosphere  in 
which  we  could  define  major  problems  and  illuminate  different  basic  approaches 
to  a  desired  result  through  the  comparison  of  the  merits  and  limitations  of  those 
approaches.  (See  fourth  paragraph,  Hurley  memo.)  Unfortunately,  day-to-day 
operational  requirements  impinge  on  our  desire  to  engage  in  staff — as  distin- 
guished from  line — functions  to  the  extent  Mr.  Hurley  believes  would  be 
preferable. 

With  regard  to  Bureaus  preferring  operational  to  investment  planning,  I  agree 
it  is  understandable  and  hasten  to  add  that  it  is  basically  an  operational  func- 
tion which  the  Bureaus  were  established  to  perform  with  scant  organizational 
establishment  for  "investment"  planning.  To  improve  this,  it  was  my  understand- 
ing that  the  Program  Review  Office  was  created  in  large  part  to  improve  our 
planning  and  operations. 

The  operational  type  of  planning  has  the  advantage  of  being  responsive  to 
what  is  being  complained  about  by  members  of  the  public  and  avoids  the  "big 
brother"  syndrome  implicit  in  what  Mr.  Hurley  suggests  with  his  "inner  directed" 
(see  second  paragraph,  page  2)  to  be  preferred  over  "outer-directed"  planning. 
I  would  hope  we  are  sufficiently  astute  to  make  judgments  melding  the  two  con- 
cepts in  deciding  what  we  will  docket. 

Insofar  as  weighing  alternatives  by  factoring  out  costs,  benefits,  net  advan- 
tages or  disadvantages  using  qualitative  appraisals  when  quantitative  ones  are 
impractical,  recognizing  that  assigning  people  to  a  task  inhibits  their  use  on 
other  tasks  (see  pages  2  and  3,  Hurley  memo),  I  believe  we  do  these  things — in 
our  irrational  way !  But  the  procedures  we  employ  are  neither  .so  ponderous 
nor  so  pedagogic-ally  oriented  as  Mr.  Hurley  apparently  feels  is  desirable. 

Rather  than  require  Bureaus  to  file  still  another  report,  I  would  recommend 
that  you : 

1.  Have  Mr.  Hurley  read  the  budget  justifications. 

2.  Read  the  quarterly  highlights  reports. 

3.  Read  the  reports  to  President  Johnson  as  to  what  we  have  been  doing. 

4.  Read  the  internal  management  documents  currently  in  use. 

5.  Spend  a  month  in  each  of  the  Bureaus  doing  a  management  improve- 
ment study. 

6.  Appraise  the  current  operational  procedures  and  make  specific  recom- 
mendations on  a  "nuts  and  bolts"  as  distinguished  from  "highest  echelons 
of  academia"  basis  for  doing  the  Commission's  work  better.  In  this  connec- 
tion preparation  of  a  document  such  as  an  SOP — Standard  Operating  Pro- 
cedure— for  each  of  the  Divisions  by  using  techniques  an  organization  and 
methods  examiner  would  use,  in  my  view,  would  provide  Mr.  Hurley  with 
better  insight  into  "how"  we  do  things  and  "where"  we  should  head  and, 
I  would  hope,  could  lead  to  .specific  suggestions  for  improvement.  It  is  a 
technique  of  "self-inspection"  freqently  used  in  the  military  with  worthwhile 
results  if  implemented  with  a  view  toward  providing  friendly,  constructive 
suggestions  for  doing  things  better. 

I  appreciate  the  opportunity  to  comment  and  assure  you  that  I  have  the 
greatest  professional  and  personal  respect  for  Mr.  Hurley.  I  do  believe,  very 
firmly,  that  a  period  of  "working  with  the  troops"  and  his  preparing  an  internal 
inspection  report  for  comment  by  the  staff  and  submittal  to  the  Commission 
would  benefit  the  Commission,  us  and  Mr.  Hurley. 
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Memorandum 

February  4.  1069. 
Subject :  Comments  on  Hurley  Memorandum  of  January  7, 1069. 
To :  John  N.  Wheelock,  Executive  Director. 
From  :  Rureau  of  Restraint  of  Trade. 

lender  date  of  January  7,  1060,  you  forwarded  "'for  study  and  consideration," 
a  memorandum  dated  January  8,  1060,  by  John  J.  Hurley,  Economist,  Office  of 
Program  Review. 

Each  of  the  enforcement  Divisions  of  the  Bureau  has  reviewed  that  memoran- 
dum. I  am  attaching  their  individual  comments  for  your  information. 

The  Bureau  has  heretofore  submitted  for  Commission  consideration  a  pro- 
posed planning  and  priorities  program.  That  proposed  program  incorporates 
concepts  both  of  inter-project  evaluation  and  choice  alternatives  in  the  institu- 
tion of  Bureau  investigations.  Insofar  as  the  memorandum  by  Mr.  Hurley  advo- 
cates use  of  these  concepts  and  insofar  as  definiti(»ns  of  terms  and  citations  of 
general  economic  and  planning  princij)les  are  concerned,  we  have  no  quarrel 
with  it.  However.  Mr.  Hurley  assumes  a  one-dimensional  objective  with  respect 
to  institution  of  investigations  by  this  Bureau  with  which  we  cannot  agree.  Ac- 
cordingly, the  suggestions  incorporated  in  this  latest  memorandum,  as  well  as 
those  contained  in  his  earlier  memorandum  of  August  27,  1068,  appear  to  us 
to  have  little,  if  any,  practical  ai»plicatiou. 

It  would  be  a  .simple  matter  indeed  to  allocate  the  Bureau's  limited  resources 
in  arithmetic  proportion  and  without  regard  to  possible  law  violation,  to  investiga- 
tion of  selected  major  industries  ".  .  .  that  are  reaching  or  have  attained  a  state 
of  oligopoly  in  which  a  few  large  sellers  are  rivals."  ^  Alternatively,  were  our 
mandate  no  broader,  the  Bureau's  resources  might  easily  be  apiiortioned  between 
industries  and  major  individual  producers  ".  . .  primarily  on  the  size  of  the  indus- 
try, the  level  of  industry  concentration  and  the  size  of  the  proposed  respojnl- 
ent(s).  In  this  approach  complaint  letters  are  relegated  to  a  supplementary  role 
in  launching  antitrust  action."-  Again,  the  Bureau  might  divide  its  resources 
among  each  of  ".  .  .  the  five  most  promising  areas  of  non-competition  to 
investigate."  ^ 

We  agree  that  factors  such  as  the.se  have  a  place  in  the  planning  of  this  Bu- 
reau. We  cannot  agree,  however,  that  they,  in  any  manner  or  form,  constitute 
planning.  Bureau  planning,  as  we  see  it,  must  accommodate  within  the  compass 
of  its  limited  resources,  not  one,  but  several  areas  of  responsiliilit.v.  Among  them 
are  some,  apparently  not  contemplated  by  Mr.  Hurle.v.  such  as :  enforcement  re- 
sponsibility with  respect  to  specific  statutes,  the  Robinson-Patman  Act  for  ex- 
ample:  ^  re.sponsibility  to  .seek  out  and  deter  anti-competitive  practices  at  stages 
of  development  'before  they  reach  Sherman  Act  proportions ;  ^  a  responsibility  of 
surveillance ; "  a  responsibility  to  reasonably  accommodate  requests  for  action 
from  Congressional  and  other  official  .sources ;  and.  a  responsibility,  to  some  de- 
gree at  least,  specificall.v  to  countenance  and  consider  the  applications  and  com- 
plaints of  the  business  community  disclosing  violations  of  those  laws  assigned 
b.y  Congress  for  enforcement  by  this  agency. 

The  heretofore  submitted  proposed  planning  program  for  this  Bureau  seeks 
to  accommodate  each  of  the  foregoing  areas  of  responsibility.  Absent  specific  Com- 
mission direction  to  the  contrary,  we  believe  the  Bureau's  planning  must.  For 
this  reason,  perhaps,  or  because  certain  changes  in  methods  and  procediires  were 
also  recommended  in  the  Bureau's  proposed  planning  program,  the  proposal  may 
be  viewed  in  some  quarters  as  still  too  "outer  directed,"  and.  in  others,  as  too 
radical  a  departure  from  the  "old"  system. 

We  are  seeking  improvements  in  the  Bureau  planning.  We  are  seeking  also 
improvements  in  efficienc.v  through  recommended  clianges  in  methods  and  proce- 


1  Hiirloy  meniorandiim  of  Auff.  27,  196S,  pa^e  2.  last  para. 

^  Ihid..  pasp  1.  last  para. 

3  Hurley  memorandum  of  Jan.  3,  1969,  papre  4,  last  para. 

*  In  Section  2  Clayton  .\ct  secondary-line  cases  industry  concentration  is  a  matter  of 
little  direct  concern".  With  respect  to  the  application  of  the  Rohinson-Patman  Act  to 
"non-eompetitjive"  industries,  see  comments  Divisiion  of  Discriminatory  Practices  memo- 
randum attached,  pape  .". 

■'  "It  is  also  clear  that  the  Federal  Trade  Commission  Act  was  designed  to  sujiplement 
and  holster  the  Sherman  Act  and  the  Clayton  .\ct  ...  to  stop  in  their  iucipiency  acts 
and  practices  which,  when  full-blown,  would  violate  these  Acts.  .  .  ."  F.T.C.  v.  Motion 
Picture  Adv.  Service  Co.,  344  U.S.  392  (1953). 

"Section  .5(6)  of  the  Commission's  organic  Act  states:  "iThe  CommLssion  is  hereby 
emitowered  and  directed  to  prev(>nt  .  .  .  unfair  methods  of  competition  in  commerce  and 
unfair  or  deceptive  acts  or  practices  in  commerce." 
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dures.  We  find  little  practical  assistance  or  enlightenment  in  Mr.  Hurley's  com- 
ments or  suggestions  in  this  regard. 

Directing  attention  to  Mr.  Hurley's  specific  recommendations,  we  would  com- 
ment as  follows : 

1.  AVith  respect  to  formulas  for  quantifying  the  "value"  of  proposed  investiga- 
tional projects,  referred  to  as  ".  .  .  the  point  where  economics  can  make  a  con- 
tribution to  improved  decision  making  on  new  resources  involvements,"  we  are 
apiirehensive  that  the  process  itself  would  occasion  substantial  additional  re- 
source involvements."  Computations  by  economists  measuring  the  "costs"  of 
monopoly  pricing,  or  the  equating  of  industry  concentration  with  competitive 
pricing  in  terms  of  the  cost  to  consumers  or  to  the  economy,  are  useful  antitrust 
tools.  Other  bases  for  quantifying  antitrust  values  may  also  conceivably  be  for- 
nuilated  on  tiie  basis  of  behavioral  studies  of  particular  practices  in  particular 
industries.  We  fail  to  perceive,  however,  how  a  determination  of  ivhcthcr  to 
initiate  a  particular  investigation  can  logically  be  made  to  rest  upon  the  basis  of 
of  information  that  is  available  only  after  investigation. 

2.  With  respet^'t  to  Mr.  Hurley's  approach  to  selection  of  "alternatives,"  we 
have  more  than  one  difficulty. 

First,  we  believe  that  any  consideration  of  alternative  courses  of  action  a.s- 
sumes  practical  relevancy  in  the  first  instance,  only  with  respect  to  alternatives 
cons(tnant  with  a  given  ol>.iective;  e.g.,  under  Section  7,  which  mergers  should 
be  investigated?  and,  again,  under  Section  2(a)  of  the  Act,  which  areas  of  indi- 
cated violation  should  be  investigated?  The  extent  of  the  resource  commitment 
which  should  be  assigned  within  particular  statutory  sections  presents  a  separate 
value  judgment.  Accordingly,  the  "gains"  produced  by  the  expenditure  of  re- 
sources necessary  to  undertake  an  economic  study  of  the  effects  of  the  granting 
of  patent  monopolies  to  members  of  the  drug  industry,  to  cite  Mr.  Hurley's  illus- 
tration, are  not  the  same  kind  of  "gains"  produced  by  agency  action  looking  to 
re-creation  of  competition  eliminated  through  a  price  fixing  conspiracy  by  mem- 
bers of  the  plywood  industry.  The  applicable  objectives  are  different. 

Next,  in  the  process  of  .selecting  alternative  courses  of  action,  it  becomes  ap- 
parent that  the  selection  perspective  varies  with  the  known  universe  of  alterna- 
tives. The  Division  of  Mergers,  over  a  given  period,  for  example,  has  a  .substan- 
tially complete  universe  of  mergers  (at  lea.st  larger  mergers)  under  considera- 
tion. The  Division  of  Discriminatory  Practices,  on  the  other  hand,  has  available 
to  it  only  an  incomplete  universe  of  investigative  alternatives,  limited,  for  the 
most  part,  to  information  secured  in  past  investigations,  testimony  in  legal  pro- 
ceedings, and  information  from  the  business  community,  largely  in  the  form  o' 
applications  for  complaint.  Robin.son-Patman  investigations,  accordingly,  fr" 
quently  must  include,  in  process,  .separate  inquiry  on  the  question  of  the  relativ-' 
significance  of  that  particular  investigation. 

Finally,  an  essential  consideration  in  selecting  alternative  courses  of  action, 
in  our  view,  i«  justification  of  any  new  proposed  course,  weighed  against  exist- 
ing assignments.  We  believe  that  some  process  of  .selective  substitution  is  caller" 
for.  We  do  not  find  that  Mr.  Hurley's  generalizations  on  this  subject  are  equateo 
with  the  problems  of  actual  investigational  project  selection. 

3.  Should  the  Bureau's  proposed  planning  program  be  approved,  the  regular 
quarterly  workload  report  showing  "Highlights"  for  the  current  and  ensuing 
quarters,  would,  we  believe,  provide  the  principal  information  recommended  for 
submission  in  the  form  of  separate  "planning"  reports  l)y  Mr.  Hurley.  We  ac- 
cordingly do  not  feel  that  a  separate  cpiarterly  "planning"  report  is  needed. 

4.  Mr.  Hurley's  recommendation  with  respect  to  matters  to  be  included  within 
a  suggested  30-day  report  to  the  Commission,  in  our  view,  inappropriately  as- 
sumes a  Bureau  commitment  to  areas  of  economic  study  beyond  the  proper  office 
of  this  Bureau.  This  Bureau's  responsibility  to  conduct  economic  behavioral 
studies,  appears  to  us  to  attach  only  as  a  matter  of  special  Commission  assign- 
ment. We  certainly  do  not  view  it  as  a  Bureau  prerogative  available,  at  the 

I  Bureau's  option,  as  a  displacing  alternative  to  law  enforcement.  Areas  of  exist- 
ing monopoly,  without  unlawful  monopolization,  and  existing  oligopoly,  without 
collusion,  may  very  well  comprise  Mr.  Hurley's  target  of  "the  five  mo.st  promis- 
ing areas  of  non-competition  to  investigate."  Studies  involving  conglomerate 
i 


The  Division  of  Mergers  states  In  this  regard:  "Our  very  limited  manpower  resources 
[makes  such  a  complicated  requirement  .  .  .  impractical  for  such  a  small  operation." 
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mergers,  the  department  store  industry  or  the  electrical  supply  industry,  how- 
ever, might  serve  as  illustrations  of  Commission  assignments  to  the  Bureau 
which  are  not  specifically  enforcement  oriented,  but  which  must,  when  so  di- 
rected, be  fitted  within  the  Bureau's  planning  program. 

Taking  into  account  the  foregoing  areas  of  disagreement  with  Mr.  Hurley,  we 
endorse  the  proposition  that  new  investigative  projects  should  be  initiated  on  the 
basis  of  a  careful  evaluation  of  alternatives,  whether  such  investigations  are  the 
subject  of  complaint  letters  or  not,  and  that  a  process  of  continuous  reappraisal 
of  projects  should  be  made  operative  to  successively  cull  out  matters  of  lesser 
importance.  This  concept  is  reflected  in  the  program  which  has  been  proposed 
bv  this  Bureau. 
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JANUAEY   16,    1969. 

Subject:  Reply  to  Mr.  Hurley's  Planning  Memorandum  of  January  3,  1969. 
To  :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 
From  :  William  J.  Boyd,  Jr.,  Chief,  Division  of  Mergers. 

It  is  believed  that  this  Division  is,  generally  speaking,  following  the  tenets 
set  forth  in  the  Hurley  memorandum,  as  is  confirmed  in  the  opening  paragraph 
of  that  document.  Furthermore,  merger  investigations  are,  by  their  very  nature, 
of  th*  "inner-directed"  type,  and  few  matters  are  developed  as  a  result  of  com- 
plaints from  outside  sources.  This  fact  of  life  offsets  much  of  the  criticism  con- 
tained in  the  memorandum  directed  at  "outer-directed"  reactions  within  the 
Bureau. 

The  problems  involved  in  determining  alternative  courses  of  action,  using  the 
tools  of  factoring  out  costs,  gauging  benefits,  and  assessing  ultimate  advantages 
or  disadvantages,  are  not  practical  within  this  Division  unless  there  is  a  great 
deal  more  background,  or  intelligence  information  available  for  accomplishing' 
this  type  of  appraisal.  We  do  not  know  what  comparative  costs  of  proceeding 
within  one  "line  of  commerce"  might  be  when  compared  to  that  of  an  alternative 
"line  of  commerce".  Our  very  limited  manpower  resources  makes  such  a  compli- 
cated requirement,  requisite  to  the  opening  of  each  new  investigational  file  num- 
ber, impractical  for  such  a  small  operation.  The  Division  Chief  does,  in  fact,  de- 
termine alternatives  and  assess  comparative  costs  when  he  authorizes  a  new 
investigation,  but  it  is  an  administrative  decision  based  upon  experience,  and 
is  not  reduced  to  some  formalized  procedure.  To  require  a  quarterly  planning 
document  w^ould,  in  my  opinion,  be  an  unnecessary  duplication  of  the  existing 
budget  reports  now  being  furnished  by  this  Division. 

It  is  believed  that  our  present  budget  and  work  reporting  systems  do  satisfy 
the  major  purposes  emphasized  in  the  Hurley  memorandum. 
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January  21,  IDC.'.t. 
Subject :  Memorandum  of  January  3,  I'JCO  by  John  J.  Hurley  conceruing  Tlan- 

niuji  of  New  Investigations. 
To  :  Cecil  (i.  Miles.  Director.  Bureau  of  Restraint  of  Trade. 
From  :  Rufu.s  E.  Wilson,  Chief,  Division  of  General  Trade  Restraints. 

I  have  read  Mr.  John  J.  Hurley's  memorandum  of  January  3,  1969  to  the 
Executive  Director  concerning  economic  means  to  plan  more  effectively  the 
initiation  of  new  investigations  by  the  operating  bureaus  of  the  Commission 
and  herewith  submit  my  comments  in  respect  to  it.  Speaking  for  my  Division  I 
can  assure  you  inunediately  that  before  each  new  investigation  is  initiated, 
careful  consideration  is  given  to  alternative  courses  of  action  that  can  be  prac- 
tically undertaken  in  the  circumstances,  the  resource  investments  in  terms  of 
cost  of  each  alternative,  and  the  likelihood  of  accomplishing  some  effective 
benefit  to  the  public  through  each  such  alternative. 

Unfortunately,  the  planning  and  initiation  of  new  investigations  is  not  an 
exact  science:  we  have  neither  the  initiative,  cognition,  the  perspicacity  nor 
the  subtle  discrimination  to  always  make  the  infalliable  choice.  In  many  in- 
stances this  privilege  of  alternatives  is  denied  to  us  because  of  the  circumstances 
under  which  the  original  complaint  arose  (i.e..  a  congressional  complaint).  In 
other  words,  the  initiation  of  investigations  by  this  division  is  never  pragmatic; 
investigatidus  are  thoughtfully  conceived  within  the  limitations  of  our  resources. 
Certainly  it  can  be  said  that  our  investigational  planning  is  not  as  ethereal  as 
the  recommendations  in  the  subject  memorandum. 

It  is  true  that  many  of  our  investigations  arise  from  outside  sources.  In  this 
manner  we  respond  to  public  demands  for  corrective  action.  Public  informants 
can  reveal  areas  of  possible  law  violations  where  corrective  action  is  needed  far 
better  than  we  can  by  sitting  in  our  oflSces  and  speculating  about  where  our 
action  should  be  directed.  When  an  outside  complainant  reports  to  us,  it  is  a  sign 
of  smoke  and  we  should  respond  to  see  if  there  is  in  truth  a  fire.  In  a  sense  most 
law  enforcement  agencies  operate  in  a  like  manner.  The  FBI,  for  example,  cannot 
plan  where  the  next  crime  will  be  committed ;  it  must  stand  vigilant  to  respond 
■^  hen  the  alarm  is  sounded. 

This  is  not  to  say.  of  course,  that  resource  inve.stment  planning  has  no  place 
in  our  lives.  We  will  continue  to  be  alert  to  the  possibilities  offered  by  sound 
planning  of  future  investigations.  However,  if  this  memorandum  is  intended  to 
focus  our  bureau  on  planned  investigations  of  large,  monopolistic  or  oligopolistic 
industries,  such  planning  should  be  done  by  a  task  force  of  attorneys  and  econo- 
mists, not  by  our  bureau  in  a  routine  manner.  If  a  preliminary  economic  investi- 
gation by  an  assigned  task  force  reveals  areas  of  possible  law  violations,  a  legal 
investigation  could  then  be  instituted  by  this  bureau  based  on  the  evidence  un- 
covered in  the  economic  study.  It  must  be  remembered,  however,  that  the  plan- 
ning and  execution  of  such  industry  investigations  are  expensive  and  time  con- 
suming, and  in  many  instances  no  corrective  action  would  flow  from  this  great 
expenditure  of  iiur  limited  resources.  That  such  investigations  are  a  better  uti- 
lization of  Commission  resources,  as  opposed  to  investigation  of  actual  com- 
plaints from  industry  sources,  is  highly  doubtful. 

I  recall,  in  this  re.spect,  the  Commission's  antibiotic  study  and  the  subsequent 
legal  investigation  which  gave  birth  to  the  tetracycline  patent  case,  American 
Cifnnainid  Compann.  et  ah  Congress  directed  an  investigation  of  the  antibiotics 
industry.  An  economic  study  of  the  industry  was  undertaken  which  developed 
areas  of  possible  violation  of  law.  A  legal  investigation  by  a  task  force  of  at- 
torneys followed,  resulting  in  the  issuance  of  a  complaint  charging  monopoly 
through  fraud  practiced  on  the  Patent  Oflice.  This  proceeding  was  highly  suc- 
cessful iind  has  resulted  in  tremendous  benefits  to  the  public  through  a  lowering 
of  drug  prices.  However,  the  economic  and  legal  investigations  utilized  a  con- 
siderable part  of  the  Commission's  staff  and  funds  over  a  lengthy  period  of  time. 

In  sum,  Mr.  Hurley's  memorandum  is  perhaps  beneficial  in  refreshing  our  un- 
derstanding of  the  desirability  of  a  carefully  husbanding  our  resources  through 
effective  planning  of  new  investigations;  however,  his  memorandum  offers  little 
by  way  of  practical  guidance  in  this  endeavor. 
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Memorandum 

January  24.  1969. 

Subject :  Comments  ou  Economist  John  J.  Hurley's  memorandum  dated  January 

3.  1969  on  planning  investigations. 
To :  Cecil  CJ.  Miles,  Director.  Bu>eau  of  Restraint  of  Trade. 
From:  Francis  C.  Mayer.  Chief.  Division  of  Discriminatory  Practices. 

We  take  issue  with  the  statement  that  this  Division  engages  in  planning  that 
only  concerns  "how  to  do  it"  decisions.  We  are,  of  course,  concerned  about  the 
various  alternative  courses  of  action  that  we  should  take  to  carry  out  our  various 
objectives.  At  the  same  time,  a  lot  of  thinking  and  planning  is  continuously  being 
done  on  what  resource  investments  should  be  made. 

AVe  do  not  launch  a  new  investigation  for  every  complaint  we  receive  from 
businessmen  who  allege  that  they  are  being  unlawfully  injured  in  the  comi)etitive 
struggle.  In  fact,  increa.sed  selectivity  in  .screening  has  been  our  policy  and  prac- 
tice for  many  years.  In  fiscal  196S,  approximatel.v  63  investigations  were  selected 
out  of  approximately  3.j0  applications  for  complaint.  The  selection  process  re- 
quired an  evaluation  of,  among  other  things,  the  market  structure,  requisite  pub- 
lic interest,  congressional  interest,  relative  size  of  the  participants,  substantiality 
of  the  practice,  jurisdiction  and  likelihood  of  a  suece.ssful  remedy.  IMoi-eover, 
when  we  did  initiate  an  investigation,  we  were  moving  into  areas  where  we  had 
a  reason  to  believe  that  a  violation  was  occurring. 

Admittedly,  this  activity  is  to  some  extent  "outer-directed".  But  does  it 
necessarily  follow  that  we  "show  few  signs  of  planning  on  a  rational  basis  the 
investment  of  .  .  .  manpower  in  significant,  new  investigations".  In  order  to 
determine  whether  we  are  doing  anything  that  is  -sif/nificant,  we  perhaps  should 
look  at  the  direction  in  which  this  part  of  our  activity  has  taken  us. 

In  areas  where  numerous  complaints  have  been  received,  the  Division  has 
organized  project  teams  organized  along  major  industry  groups,  e.g.  apparel, 
dairy  products,  chain  grocer.v.  automotive  replacement  parts,  bakery  products, 
drapery  hardware,  furniture,  drugs,  fresh  fruit  and  vegetables,  publishing  and 
tri-partite  arrangements.  The  importance  of  these  products  and  industries  to  the 
economy  and  the  consumer  is  obvious.  We  would  not  characterize  this  activity 
as  insignificant. 

There  are  areas  being  neglected  such  as  appliances  and  backward  integration 
by  large  buyers  into  processing  and  production  because  of  manpower  limitations. 
We  feel  that  we  have  (1)  looked  at  choices  or  options  open,  and  (2)  weighed  the 
opportunity  cost  of  each  course  of  action — that  is,  the  value  of  alternatives  that 
must  be  sacrificed.  We  struggle  with  this  problem  every  da.v. 

We  favor  initiating  projects  separate  from  complaint  letters.  In  fact,  we  have 
recently  undertaken  a  complete  study  of  the  department  store  industry  with  a 
view  of  determining  what  course  of  action  should  be  taken  in  that  industry.  This 
project  for  the  most  part  is  "inner-directed."  However,  since  the  practices 
involved  are  anti-corn  pet  ifiiic,  this  stud.v  probably  doesn't  meet  the  test  of  a 
"promising  area  of  non-competition,  to  investigate." 

One  must  distinguish  between  practices  which  are  anti-competitive  and  tho.se 
.which  are  non-competitive  in  that  behaviour  differs.  Price  fixing  is  a  non- 
icompetitive  practice.  Uniform  pricing,  price  leadership,  etc.  would  give  one  a 
[reason  to  believe  that  the  particular  industry  should  be  investigated. 

In  mergers,  the  decision  as  to  what  industries  should  be  investigated  involves 
weighing  evidence  of  lack  of  competition  or  non-competition  such  as  trends 
towards  concentration  in  the  industry,  acquisition  history  of  the  industry  and  the 
proposed  respondent,  freedom  of  entry,  market  shares,  etc.  Elimination  of  an 
actual  or  potential  competitor  is  non-competitive  behaviour.  All  this  can  be  evalu- 
ated before  one  decides  where  to  allocate  resources. 

On  the  other  hand,  discriminatory  pricing  practices  are  anti-competitive.  The 
objective  of  the  statute  is  to  eliminate  discriminations  and  the  victims  of  the 
alleged  practices  are  the  ones  who  came  to  us  for  help.  They  are  usually  very 
knowledgeable.  We  evaluate  these  complaints  very  carefully.  We  only  investigate 
when  we  are  presuaded  that  a  violation  may  be  involved. 
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We  would  not  have  this  help  from  applicants  in  initiating  investigations  in  non- 
competitive industries  where  no  complaints  have  been  received.  We  would  have 
to  go  out  and  find  witnesses  who  had  never  complained  that  they  were  being 
injured. 

We  wonder  how  many  customers  are  receiving  favoritism  that  they  are  not 
legally  entitled  to  in  non-competitive  industries.  What  would  be  the  incentive  for 
price  discrimination  among  customers?  What  would  be  the  incentive  for  territorial 
price  cuts  that  would  lessen  profits,  if  the  the  participants  are  not  competing V 
Why  raid  your  competitor,  if  you  are  not  competing?  If  companies  are  not  compet- 
ing,'why  wouldn't  their  industry  try  to  keep  profit  margins  high?  If  the  industry 
is  oligopolistic  and  everybody  is  satisfied  with  their  individual  market  share  or 
power,  why  engage  in  the  practice  of  giving  promotional  allowances?  If  a  com- 
pany is  not  competing,  why  would  they  give  anyone  anything  of  value? 

Assuming  we  study  non-competitive  industries  and  sacrifice  investigations  re- 
sulting from  complaint  letters,  there  is  no  assurance,  as  in  all  our  work,  that  we 
will  achieve  anything  of  value  after  studying  the  industry  for  several  years.  At 
best,  its  a  guessing  game  as  to  whether  we  made  a  good  '"trade-off" . 

We  doubt  that  this  proposal,  as  it  relates  to  investigations  of  non-competitive 
industries,  has  general  application  to  all  of  the  Divisions  in  the  Bureau  of  Re- 
straint of  Trade.  However,  we  do  not  oppose  the  proposal.  We  only  attempt  to 
point  out  that  we  think  it  has  limitations  as  it  relates  to  the  activities  of  his 
Division. 

In  connection  with  the  proposal  that  planning  reports,  as  required  by  this  pro- 
posal on  planning,  be  filled  quarterly,  we  favor  filling  the  reports  every  six  months. 
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memorandum 

January  16.  1969. 

Subject :  Comments  re  John  J.  Hurley's  Memorandum  of  January  3,  1969 

To  :  Director.  Bureau  of  Restraint  of  Trade 

From  :  Chief.  Compliance  Division.  Bureau  of  Restraint  of  Trade 

Your  transmittal  slip  of  January  13,  1969  requested  the  comments  of  this  Divi- 
sion with  respect  to  the  above  referenced  memorandum. 

While  I  recognize  the  desirability  of  applying,  as  a  matter  of  effective  plan- 
ning, a  rationalized  distinction  between  the  investment  concept  and  operational 
planning.  I  must  confess  that  I  find  Mr.  Hurley's  memorandum  to  contain  certain 
questionable  premises. 

In  the  abstract,  I  believe  a  distinction  must  be  drawn  between  the  applica- 
tion of  investment  planning  as  applied  to  a  proprietary  business  where  funds 
and  resources  can  mindfull.v  be  committed  to  one  area  of  potential  profitability 
and  the  practical  need  for  each  Division  to  be  responsive  to  deserving  matters 
whether  generated  by  public  complaint  of  possible  statute  or  order  violation  or 
whether  tlie  project  is  .selected  internally.  The  volume  of  work  that  the  Com- 
pliance Division  has  had  to  .^boulder  over  the  years  in  relation  to  available  man- 
power has  necessitated,  on  a  daily  basis,  the  shifting  of  men  away  from  meritori- 
ous and  pressing  assignments  to  others  equally  as  important  but  requiring,  for 
varying  reasons,  the  diversion  forthwith  of  able  professional  personnel. 

I  further  point  out  that  the  administration  of  cases  at  the  Compliance  level 
of  the  Conuuission's  operations  is  precisely  governed  not  only  by  a  multiplicity  of 
Commission  directives,  but  inherently  requires  the  Commission's  literal  con- 
formity with  its  Rules  of  Practice  as  affecting  the  processing  of  each  of  these 
matters. 

The  compliance  function  must  assume  a  meaningful  balance  between  a  pro- 
phylactic or  defensive  analysis  of  compliance  reports  and  the  assumption  of  a 
burden  of  affirmative  inquiry  and  investigation  with  respect  to  importance  and 
controversial  fact  situations.  We  have  had  to  elect  priority  for  the  former  at  the 
expen.se  of  the  latter  in  many  situations.  This  is  not  a  criticism  of  the  .system 
but  is  a  realistic  observation  of  the  need  to  affix  priority  to  the  procurement  and 
administration  of  effective  compliance  with  respect  to  presently  active  cases. 
When  this  is  done  with  available  manpower,  the  desire  to  inquire  into  the  actual 
letter  and  extent  of  compliance  with  significant  orders  issued  in  the  past  remains 
primarily  as  an  aspiration  and  not  a  realistically  achievable  endeavor.  Neverthe- 
less, we  have,  over  the  past  several  years,  sent  out  for  compliance  investigations 
appriixinintely  iiO  major  restraint  of  trade  orders  for  compliance  spot  checks 
which  were  unrelated  in  the  vast  part  to  any  complaint  l)eing  received  alleging 
violations  of  these  orders.  This  was  done  because  of  our  administrative  deter- 
mination as  to  the  need  to  check  significant  orders  in  keystone  industries. 

A  review  of  significant  compliance  matters  pending  in  the  field  offices  further 
illustrates  the  present  dilemma.  I  recognize  the  severe  burden  of  case  volume 
in  relation  to  manpower  placed  upon  the  field  offices.  However.  I  am  acutely 
aware  of  the  understaffing  which  occurs  in  relation  to  major  cases,  the  delays 
in  assignment  of  cases  to  attorneys  who  cannot  get  to  them  because  of  prior 
commitments  to  other  matters,  etc.  By  way  of  illustration,  the  TBA  order 
inve.stigations  that  have  been  referred  to  the  field  involved,  from  the  standpoint 
of  the  initial  investigation,  a  ta.sk  force  of  in  excess  of  a  half  dozen  capable 
attorneys  and  resulted  in  the  expenditure  of  hundreds  of  thousands  of  dollars 
of  public  funds  in  the  Commission's  successfully  adjudicating  these  cases  up  to 
and  including  the  Supreme  Court  level.  These  post  order  ca.ses  were  staffed 
for  a  measurable  part  of  the  period  after  they  were  referred  to  the  field  with 
one  attorney,  and  it  is  my  understanding  that  recently  another  attorney  has  been 
assigned. 

The  complexity  of  these  matters  and  their  importance  to  the  economy  warrant, 
as  a  minimum,  the  application  of  a  bank  of  capable  professional  attorneys  to 
conduct  field  work.  A  related  problem  will  be  faced  in  this  Division  when  these 
cases  are  returned.  We  will  have  to  divert  manpower  at  the  expense  of  compliance 
report  processing  and  from  other  endeavors.  Here,  again,  however,  the  field 
must  make  an  election  involving  its  commitment  to  these  matters  and  many 
others  involving  in  major  part  specific  Commission  directions  to  expeditiously 
investigate.  I  have  always  felt  personally  very  gratified  that  this  Division  has 
been  able  to  handle  under  the  severe  handicaps  of  available  professional  person- 
nel the  volume  and  quality  of  work  that  has  been  produced.  Again  I  point  out. 
however,  that  each  case  turned  out  has  involved  an  election  on  my  part  to  defer 
meaningful  action  on  other  meritorious  matters  that  must  await  their  turn. 
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I'oLicY    Planning 

February   17,   11)05). 
To  :  Commission. 
From  :  Commii^sioner  Nicholson. 

I  recently  proposed  that  policy  planning  in  this  aj^ency  be  examined.  The 
Commission  re»iiiested  I  give  my  recommendations  as  to  how  it  should  policy 
plan.  I  do  so  in  this  report.  I  tirst  state  what  I  think  policy  planning  involves, 
then  I  isolate  the  main  impediments  to  it,  and  tinally  I  present  my  proposals  for 
improving  the  situation. 

/.  Nature  of  the  problem 

At  the  policy  level  the  question  in  what  should  the  Commission  do  to  make 
the  best  use  of  its  limited  resources.  At  the  operating  level  the  inquiry  is  how 
to  implement  what  has  been  determined  should  be  done.  Under  Reorganization 
Plan  No.  8,  policy  planning  is  a  function  of  the  Commission — "determining  upon 
the  distribution  of  appropriated  funds  according  to  major  programs  and  pur- 
poses". Operational  planning  is  a  function  of  the  Chairman — "the  executive  and 
administrative  functions"  as  "governed  by  general  policies  of  the  Comnnssion 
and  by  such  regulatory  decisions,  findings,  and  determinations  as  the  Com- 
mission may  by  law  be  authorized  to  make". 

The  crux  of  the  Commission's  policy  planning  problem  has  two  main  ele- 
ments as  I  see  it : 

1.  The  Commission  and  its  enforcement  bureaus  do  not  have  a  rational  inner- 
directed  system  for  determining  what  new  investigaticms  will  be  m.ade.  The 
primary  basis  used  in  instituting  investigations  is  usually  a  complaint  originat- 
ing from  an  aggrieved  competitor  or  other  outside  source. 

2.  Due  to  this  prevailing  enforcement  policy  mainly  responsive  to  outside 
pressures,  the  Commission  has  to  acquiesce  in  resource  conunitment  decisions  de- 
termined by  the  bureaus,  and  then  the  Commission  decides  t)n  further  resource 
involvements  witliin  what  I  regard  as  too  narrow  a  decision-making  framework. 
In  the  present  framework,  the  cases  and  other  business  that  cross  ihe  Com- 
mission's table  constitute  a  seeming  endless  production  belt  served  up  by  the 
bureaus  as  finished  products  or  semi-processed  investigation  files  one  after  the 
other.  I  think  that  the  proper  role  of  policy  planning  is  to  widen  that  frame- 
work by  providing  tlie  Commission  with  more  options  as  to  what  it  can  and 
should  do — not  just  options  with  respect  to  handling  the  single  matter  before  it. 

The  basic  trouble  that  forecloses  policy  planning  is  that  we  make  decisions  for 
the  most  part  seriatim  on  each  i)articular  case  or  matter  that  the  bureaus  select- 
we  should  see.  We  react  to  the  bureau's  case  which  in  turn  has  derived  usually 
from  the  bureau's  reaction  to  a  complaint  letter.  The  unsettling  question  is 
whether  the  particular  case  that  passes  in  front  of  us  on  the  assembly  line  is 
the  most  important  matter  we  should  be  looking  at,  or  even  whether  we  should 
be  examining  the  matter  at  all.  The  Commission  is  thus  locked  into  a  no-choice 
method  for  using  its  limited  resources — that  is,  we  take  or  leave  the  bureau 
proposal  on  a  particular  matter  (in  contrast  to  comparing  alternatives  as  be- 
tween several  proposed  investigations  involving  different  industries). 

2.  Policy  planning  harriers 

The  decisive  factor  in  i)erpetuating  the  no-choice  decision  making  apparatus 
used  by  the  Commission  is  the  persistent  heavy  reliance  by  the  bureaus  on  out- 
side complaints  in  committing  our  scarce  resources.  I  do  not  want  to  lean  too 
much  on  this  point ;  it  has  been  made  often  before  by  others.  I  think  a  com- 
plaint letter  is  only  one  sometimes  useful  factor  in  considering  what  investiga- 
tions to  undertake.  The  indications  are,  however,  that  the  bureaus  are  still  too 
strongly  tied  to  this  mode  of  operation  in  both  the  restraint  of  trade  and  decep- 
tive practices  fields. 

The  l>ureaus'  past  and  current  reactive  kind  of  law  enforcement — a  deady  body 
is  found  and  a  patrol  car  is  dispatched  to  the  scene  of  the  crime — is  no  longer 
suitable,  if  it  ever  was,  to  either  the  antitrust  or  consumer  protection  fields.  The 
state's  attorney  or  FBI  do  not  have  to  strike  a  balance  between  the  number  of 
cases  brought  against  dope  pushers  as  compared  with  murder  cases.  P.y  con- 
trast, the  Commission's  principal  missions  of  maintaining  competition  and  ccm- 
sumer  protection  require  policy  planning  to  achieve  a  hnlaneed  enforcement  pro- 
gram within  and  between  these  fields  of  Commission  concern,  so  that  we  do  not 
distort  our  coverage  of  products  and  industries — the  domain  of  competition  and 
monopoly. 
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In  the  antitrust  area,  relying  on  outside  complaints  tends  to  let  silent  oli- 
popolies  off  the  hook  and  overemphasizes  behavioral  problems  at  the  expense 
of  more  serious  structural  problems.  In  the  deceptive  practices  areas,  reactive 
enforcement  tends  to  scatter  and  spread  thin  the  deployment  of  manpower  all 
over  the  product  spectrum,  often  in  relatively  insignificant  cases  against  small 
respondents  that  are  not  even  listed  in  Moody's  Manual  let  alone  the  Fortune 
Directory  of  the  largest  corporations. 

It  is  therefore  time  for  the  Commission  to  turn  itself  around  and  insist  that 
the  bureaus  use  a  rational  basis — a  logical  set  of  rules  and  quantitative  criteria, 
particularly  industry  size — for  instituting  investigations.  This  approach  of  stra- 
tegic planning  has  encountered  strong  and  continual  resistance  at  the  bureau 
and  division  levels,  and  we  have  done  next  to  nothing  about  it.  At  stake  is  the 
power  to  decide  and  control  the  deployment  and  uses  of  Commission  resources. 
Since  this  vital  power  determines  the  direction  in  which  the  Commission  moves, 
it  should  be  lodged  in  the  Commission  itself  and  not  rest,  without  clvecks  and 
balances,  in  the  hands  of  the  upper  staff  in  the  operating  bureaus. 

3.  Effecting  policy  plmuiing 

The  Commission  cannot  plan  policy  as  long  as  the  bureaus  use  the  mailbag 
as  the  dominant  basis  for  launching  investigations.  It  is  as  plain  as  that.  The 
mailbag  does  not  give  us  any  choices  as  to  future  courses  of  action.  Responding 
to  outside  events  rather  than  moulding  them  is  the  antithesis  of  policy  planning. 
Therefore,  we  must  have  before  us  some  options — investigate  steel  or  f)il  or  drugs 
or  industry  x — if  we  are  to  policy  plan.  In  short,  we  need  a  rational  system  for 
determining  what  new  investigations  we  will  make  in  the  first  instance.  (The 
bureau's  consideration  of  options  only  applies  after  it  accepts  the  particular 
outside  complaint,  but  appraising  options  should  reach  the  issue  of  whether  to 
start  the  investigation  in  the  first  place.) 

Policy  planning  would  widen  our  decision  making  framework  for  determining 
where  our  funds  and  staff  resources  will  be  allocated.  It  can  do  this  because  it 
would  tell  us  what  alternatives  there  are — not  just  for  handling  a  specific  case 
and  then  another  different  one,  but  choices  with  respect  to  competing  proposals 
contending  for  the  same  resources  to  investigate  different  industries. 

Accordingly,  I  recommend  the  following  proposals  to  develop  policy  planning 
in  this  agency : 

1.  The  Commission  should  direct  each  enforcement  bureau  and  division  to 
aim,  by  the  start  of  calendar  1970.  to  have  50  percent  of  its  manpower  resources 
devoted  to  developing  investigations  independent  of,  and  not  derived  from,  out- 
side complaint  letters.  The  other  50  percent  of  each  unit's  resources  would  con- 
tinue to  deal  with  complaints  from  outside  sources.  This  resource  division  is  a 
goal — not  an  exact  requirement — but  the  operating  units  would  have  to  .show 
and  report  a  substantial  shift  away  from  the  mailbag  by  the  end  of  1960. 

2.  To  reduce  the  bureaus'  heavy  preoccupation  with  complaint  processing,  the 
Commission  should  direct  the  bureaus  to  expand  the  use  of.  and  adhere  closely 
to,  the  principle  that  follows  before  opening  up  investigations  based  on  com- 
plaint letters:  If  the  complaint  can  be  bandied  by  the  Commission  or  by  a 
state  or  local  agency,  send  it  to  the  state  or  local  agency.  This  guide  line  is  not 
only  a  sound  means  of  sensibly  reducing  the  increasing  supply  of  complaint  let- 
ters for  bureau  processing,  but  it  is  also  a  sound  principle  of  government  opera- 
tions. Those  public  and  non-profit  private  agencies  closest  to  the  consumer 
problem  should  assume  responsibility  in  accordance  with  their  authority  and 
strength. 

Under  substantially  increased  use  of  this  cooperative  approach  with  loc;il 
agencies,  no  complaint  letter  to  us  would  ever  go  unanswered  and  no  complainant 
would  be  told  by  the  staff"  that  his  problem  is  too  unimportant  for  us  to  con- 
sider. However,  if  the  matter  is  trivial  the  complainant  would  be  informed  by 
letter  that  due  to  the  Commission's  jurisdictional  limitations  we  are  referring 
his  problem  to  the  appropriate  local  agency.  The  Commission's  federal-state  rela- 
tions staff  should  be  increased  to  direct  this  traflSc  in  complaints  to  the  proper 
local  channels. 

3.  The  bureaus  can  also  be  better  positioned  to  develop  planned  investigations 
on  their  own  initiative  liy  delegating  to  them  the  nower  to  fiispose  of  oh'  liack- 
log  and  thus  clear  their  decks  for  more  internally  planned  activities.  Indeed 
it  is  ironical  that  the  Commission  delegates  to  the  bureaus  the  crucial  power 
to  open  investigations  and  withholds  from  them  the  less  significant  power  to 
get  rid  of  the  cats  and  dogs  that  clog  their  backlog.  I  therefore  recommend  that 
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the  Commission  authorize  bureau  heads  to  close  out,  on  their  own,  any  matter 
in  their  backyard  that  is  more  tlian  two  years  old,  unless  a  complaint  rec- 
ommendation appears  likely  and  imminent. 

4.  The  Commission  should  direct  a  pronounced  shift  in  emphasis  in  the  en- 
forcement bureaus'  compliance  work  to  mindfully  commit  resources  to  examin- 
ing important  orders  outstanding  (regardless  of  outside  complaints).  The 
bureaus  shoidd  give  priority  to — and  assign  at  least  one-half  the  compliance  man- 
power to — afKrmative  inquiry  on  their  own  initiative  to  significant  orders  in 
sti'ategic  industries.  The  present  way  of  operating  in  the  compliance  area  spends 
too  much  time  and  effort  defensively  processing  current  compliance  reports. 

5.  The  enforcement  bureaus'  insistent  use  of  the  mailbag  appears  based  on 
the  questionable  premise  that  outside  complaints  reflect  public  demand  for  Com- 
mission action.  The  real  measure  of  consumer  need  for  Commission  surveillance 
is,  however,  the  amount  of  money  the  public  spends  for  the  product  or  line  of 
products — in  short,  industry  sales. 

The  key  criterion  for  opening  up  a  new  investigation  in  either  the  antitrust 
or  consumer  protection  fields  should  be  industry  sales.  If  these  sales  are  under 
$10  million  annually,  the  incoming  complaint  should  be  turned  over  to  local 
consumer  authorities.  The  same  disposition  should  follow  where  the  proposed 
respondent  has  total  sales  under  .$1  million.  Otherwise  we  will  never  get  out  of 
the  morass  of  trivial  matters.  Priorities  in  each  enforcement  bureau  .should 
also  be  set  on  the  basis  of  industry  sales  ( unless  there  is  some  compelling  off- 
setting factor). 

6.  The  rational  replacement  for  complaint  letters  as  the  primary  source  of 
Commission  investigations  in  the  years  ahead  should  be  industry  analysis — 
used  to  develop  the  tetracyline  case.  Industry  analysis — the  structure  and  per- 
formance of  industries — is  tailor-made  for  the  general  trade  restraints  and  merg- 
er fields.  In  the  discriminatory  practices  area,  the  staff  study  of  the  department 
store  industry  illustrates  the  successful  use  of  planned  investigation  in  the 
Robinson-Patman  jurisdiction.  Internal  staff-initiated  price  discrimination  in- 
vestigation could  be  extended  to  bilateral  oligopolies  with  R-P  propensities,  as 
in  our  recent  investigation  of  the  anti-competitive  relationship  involving  a  lead- 
ing canned  soup  producer  and  giant  chain  store. 

The  most  serious  policy  planning  problem  occurs  in  the  deceptive  practices 
area  where  outside  pressures  come  from  many  angles.  To  plan  here  we  have 
to  give  more  emphasis  to  internal  task  force  type  investigations  that  involve 
economists,  staff  doctors,  and  the  lawyers,  to  move  swiftly  against  significant 
consumer  deceptions  that  we  determine,  on  our  own,  may  exist  on  a  large  scale — 
for  example,  blatant  TV  advertising  deceptions  of  cough  syrups  during  the  re- 
cent flu  epidemic.  Nor  does  legislative  flat  (fair  packaging)  preclude  planning 
of  balanced  investigations  irrespective  of  outside  pressures;  products  and  in- 
dustries must  still  be  selected  by  the  division  head  and  industry  priorities 
assigned. 

The  bureaus  have  undertaken  some  ad  hoc  industry-wide  projects  of  late,  but 
these  attempts  typically  have  grown  out  of  investigations  of  complaints  .showing 
large-scale  involvement  in  a  single  practice.  These  projects  have  been  motivated 
by  a  desire  to  treat  competitors  fairly.  But  what  I  mean  by  industry  analysis  is 
to  deal  with  the  ontcroppings  of  deception,  non-competition  or  anti-competition 
that  are  revealed  by  staff  self-generated  analysis  of  the  industry.  Industry  anal- 
ysis of  th<^  planned  kind  indicated  would  enrich  the  significance  of  our  activities, 
as  in  the  case  of  auto  warranties  and  games  of  chance. 

7.  We  should  make  some  good  use  of  outside  consultants  from  the  nation's  top 
business  schools  (Harvard,  Stanford.  Chicago,  and  Wharton)  to  help  shape  up 
and  modernize  our  decision-making  apparatus.  As  a  start,  I  suggest  we  bring 
in  two  experts  on  plannincr.  performance  (program)  budgeting,  and  decision 
theory  from  the  Harvard  Business  School.  Professors  Warren  Law  and  Paul 
Vatter  or  Charles  Christen.son  (co-author  of  "Managerial  Economics") — for  a 
series  of  two-day  conferences  and  seminars  with  the  Commissioners  and  bureau 
.staff.  At  these  sessions  we  could  outline  for  them  some  of  our  problems  in  effec- 
tively allocating  our  resources  and  get  their  views  and  solutions  down  on  paper. 
The  Harvard  managerial  specialists  could  be  requested  to  propo.se  improve- 
ments in  our  violations-oriented  organization  where  it  impedes  planning  and  con- 
trol. In  addition,  they  should  contiibute  ideas  on  how  we  coiUd  upgrade  our 
budget  and  management  information  setup  in  order  to  provide  us  with  useful 
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information  for  appraising  and  deciding  on  an  effective  apportionment  of  our 
resources. 

8.  Effective  policy  planning  requires  that  we  appoint  a  highly  capable  Program 
Review  Officer  and  give  him  our  full  backing.  We  should  not  have  any  undue 
concern  with  the  word  "planning";  we  use  it  technically  to  mean  getting  options 
before  us  to  decide  rationally  on  the  direction  and  scope  of  our  resource  involve- 
ments. Accordingly,  I  propose  we  make  our  Program  Review  Otficer  the  Director 
of  Policy  Planning — he  plans  as  well  as  reviews  (evaluates  and  controls)  the 
bureaus'  resource  investments. 

To  i)erform  his  job  as  planning  counselor  to  the  Commission,  he  should  have 
the  rank  at  least  equal  to  the  bureau  directors,  and  the  power  to  command  them 
and  their  resources  as  necessary  to  achieve  the  major  objectives  and  priorities 
we  should  set.  The  Director  of  Policy  Planning  should  also  have  a  highly  com- 
petent and  broad-gauged  economic  and  legal  staff  to  support  his  activities. 

9.  To  focus  on  policy  problems  and  to  keep  on  top  of  major  resource  commit- 
ments contemplated  by  the  bureaus,  I  recommend  that  we  establish  a  Commis- 
sion Council  that  would  meet  monthly.  This  council  would  be  chaired  by  a  differ- 
ent Commissioner  each  month  with  the  Director  of  Policy  Planning  as  co-chair- 
man and  counselor.  The  council  would  also  be  composed  of  Bureau  Directors  and 
the  Executive  Director.  Its  primary  function  would  include  determining  major 
new  investigations  in  the  month  ahead  and  setting  priorities  right. 

10.  Finally,  to  give  greater  emphasis  to  product  safety  for  the  consumer  in 
the  textile  products  area,  I  favor  a  planned  pronounced  shift  (around  25  per- 
cent) in  the  use  of  our  textile  and  fur  manpower  resources  away  from  labeling 
inspections  to  aflBrmative  investigation  of  a  sampling  of  manufacturers  of  baby 
blankets,  sweaters  and  clothing  to  ascertain  flammable  fabrics  violations. 

Jf.  Motion 

I  ask  your  serious  consideration  of  these  proposals  offered  to  improve  policy 
planning  and  decision-making  by  the  Commission  on  its  resource  distribution.  I 
move  that  the  Commission  endorse  these  proposals,  either  singly  or  collectively, 
and  that  the  bureaus  be  directed  to  carry  them  out. 
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Memorandum 

June  17,  19G9. 

Subject :  Fiscal  year  197i)  budget  estimates,  revised  June  16.  10G9. 
To :  Coiiiiuission. 

From  :   William  J.  Boyd,  Jr.,  Chief,  Division  of  Mergers,  Bureau  of  Restraint 
of  Trade. 

With  FY  19G9  all  but  completed,  we  are  in  a  much  better  position  to  indicate 
which  projects  in  this  Division  are  going  to  receive  greater  emphasis  in  FY 
1970,  i.e.,  the  ones  to  which  the  major  portion  of  the  manpower  and  resources 
will  be  devoted.  Moreover,  we  can  now  estimate  more  accurately  the  amount 
of  manpower  (on  an  attorney  man-year  basis)  minimally  requii'ed  to  carry 
forward  these  project.s.  It  is  presently  estimated  that  41'  man-years,  rather  than 
the  3.S  man-years  previously  estimated,  will  be  required  to  carry  forward  the 
on-going  work  of  this  Division  in  FY  1970. 

The  ten  major  priority  projects  as  reported  under  the  "revised"  column  of 
the  attached  Appendix  A  will  require  38  man-years.  The  ten  non-priority,  but 
nevertheless  important,  projects  reported  under  the  "revi.sed"  column  of  the 
attached  Appendix  B  will  require  a  minimum  of  4  man-years,  and  will  provide 
for  the  three  new  project  categories  (insurance,  furniture,  and  truck-trailers 
and  shii)ping  containers). 

When  the  FY  1970  budget  was  originally  submitted  over  a  year  ago,  the 
projects  of  this  Division  were  not  categorized  on  a  priority  or  non-priority 
basis  as  was  required  in  the  preparation  of  budget  estimates  for  FY  1971.  There 
was  a  single  listing  of  projects  which  indicated  a  total  requirement  of  38  man- 
years. 

There  follows  on  a  project  basis  a  brief  explanation  for  the  estimated  man 
power  now  required  (as  of  June  16,  1969)  to  handle  the  ten  priority  projects 
listed  on  Appendix  "A". 

Grocery  products. — We  now  have  11  investigations  pending,  5  of  which  have 
been  opened  since  the  beginning  of  FY  1969.  Four  complaints  are  expected  to 
be  recommended  in  the  next  few  months  from  these  11  investigations.  Thus,  it 
is  anticipated  that  ">  man-years,  instead  of  the  4  originally  estimated,  will  be 
necessary  to  handle  this  project. 

Automotive  parts. — Although  only  one  new  investigation  has  been  initiated 
in  FY  1969,  two  complaints  have  been  issued  and  are  pending  in  the  pre-trial 
stage.  Both  are  exjiected  to  be  vigorously  contested.  In  addition,  another  com- 
plaint is  expected  to  be  submitted  to  the  Commission  for  issuance  within  the 
next  month.  Five  man-years,  rather  than  4,  to  handle  these  formal  cases  and 
pending  investigations  is  a  con.servative  estimate. 

Cement. — Four  new  investigations  have  been  opened  in  FY  1969,  in  one  of 
which  a  complaint  hns  been  directed,  but  not  yet  issued  by  the  Commission,  and 
in  another  a  complaint  will  be  before  the  Commission  in  the  next  60  days.  In 
addition  to  one  ca.se  already  pending  in  the  pre-trial  stage,  two  other  complaints 
issued  recently  and  are  also  pending  in  the  pre-trial  stage.  Eight  other  investiga- 
tions remain  pending.  Also,  a  re-opening  and  modification  petition  is  pending  in 
another  case.  Accordingly,  5  imstead  of  3  man-years,  are  required  as  a  minimum 
to  handle  the  workload  of  this  project. 

Special  projects. — This  is  a  new  project  set  up  to  handle  the  4  enforcement 
policy  matters  (food  distribution,  cement,  grocery  products  manufacturing.  r>nd 
textile  mill  products),  the  conglomerate  merger  study,  and  the  pre-merger  notifi- 
cation program.  Minimally,  an  estimated  3  man-years  will  be  needed  for  this 
work. 

Coiniiicrckil  and  indu.'^trial  equipment,  machines  and  supplies. — Several  of 
the  investigations  pending  in  this  project  have  been  removed  nnri  pince'i  in  t^^-o 
new  projects:  (1)  l.umher  and  Building  Supplies  and  (2)  Furniture.  Some  14 
investigations  remain  in  this  project,  four  of  v.hich  were  oiiened  in  FY  19(;9. 
Two  cdinplaints  have  been  i-^sued  in  FY  1969  and  4  other-;  will  be  recommended 
in  the  next  few  months.  TIius.  the  4  man-years  originally  estimated  is  a  most 
conservative  estimate. 

Metals,  minerals  and  niininf/. — Since  the  be^'inninsi  of  FY  19(*9  a  inj'jor  con- 
glomerate complaint  involving  copyier  and  coal  has  issued  and  the  trial  recniiring 
3  attorneys  remain.  Six  investigations  are  pending  and  a  recoTiiTr'ei:ded  coin- 
plaint  in  one  of  these  is  on  its  way  to  the  Comnussion.  Thus,  4  rather  tlian  2 
man-ye;irs  are  required  to  liandle  this  project. 
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Lumber  and  building  supplies. — This  is  a  new  project  created  because  of  the 
increased  merger  activity  occurring  in  this  area.  Nine  investigations  are  pending, 
five  of  which  have  been  opened  since  the  l)eginning  of  FY  !!)(>!).  Whereas  no 
manpower  was  :illocate;l  to  this  project  wlien  tlie  FY  1070  budget  estimates  w;)s 
prepared,  it  is  felt  that  a  minimum  of  3  man-years  are  now  required  to  handle 
tliis  project. 

Apparel. — Eight  investigations  pending,  one  of  which  was  opened  since  first 
of  FY  IDfiO.  Manpower  requirements  are  the  same  as  originally  estimated, 
nanjely  o. 

Paper  and  paper  products. — Two  man-years,  rather  than  one  as  was  originally 
estimated,  are  required,  since  one  complaint  has  been  issued  since  the  beginning 
of  FY  1969.  It  is  in  the  pre-trial  stage  and  is  expected  to  be  fully  litigated.  Two 
major  comprehensive  investigations  are  pending. 

Miscellaneous. — Four  man-years,  rather  than  one  as  was  earlier  estimated,  are 
now  believed  necessary  as  9  new  investigations  have  been  opened  since  FY"  1909 
began  and  7  other  investigations  were  pending.  At  least  one  recommendation  for 
complaint  is  anticipated. 

An  analysis  of  the  revision  in  manpower  required  for  the  ten  non-priority 
projects  reflected  in  Appendix  "B"  follows  : 

ConfectioHcnj. — The  man-years  required  have  been  reduced  from  one  man-year 
to  y^  man-year  primarily  because  4  of  the  5  pending  investigations  are  old  and 
do  not  appear  to  hold  much  lilcelihood  that  complaints  will  be  recommended.  The 
1/4  man-year  allocated  should  be  sufRcient  for  closing  out  these  old  investigations, 
as  well  as  handling  the  new  one  opened  in  FY  1909. 

Department  stores. — Despite  the  recent  opening  of  a  new  investigation  to  look 
into  the  major  merger  between  Dayton  Corp.  and  J.  L.  Hudson  Co.,  this  has 
been  a  project  that  was  considered  nearing  completion.  Unless  this  merger  and 
the  Broadway-Hale-Neiman-Marcus  merger  spark  a  new  merger  trend,  it  is  now 
felt  that  1/4  man-year  rather  than  one  man-year  should  be  adequate  for  this 
project. 

Yendiny. — No  new  investigations  have  been  opened  in  FY  19G9  and  one  has 
been  closed,  leaving  six  investigations  pending.  Also,  the  Seeburg  case  was  con- 
cluded, with  an  order  of  divestiture  during  FY'  1969.  Thus.  i/4  man-years  rather 
than  one  man-year  should  be  sufficient  for  this  project. 

Driif/s.  pharmaceuticals,  cosmetics  and  sundries. — The  preparation  for  and 
trial  of  the  complaint  against  Sterling  Drug,  Inc.  involving  its  acquisition  of 
Lehn  &  Fink  should  be  handled  with  an  allocation  of  one  man-year.  Since  this  is 
the  only  case  in  this  project  and  no  other  investigation  has  been  opened  in  FY 
1969.  the  manpower  allocation  was  reduced  from  2  to  1. 

Food,  distribution. — This  is  a  project  which  is  now  included  in  the  Special  Proj- 
ects category.  Only  two  investigations  are  pending  and  none  were  opened  in  FY 
1969.  Most  of  the  work  required  now  concerns  this  Division's  involvement  in 
concurring  or  not  concurring  with  Advi.sory  Opinion  requests.  By  and  large  the 
Enforcement  Policy  for  this  industry  has  been  very  effective  and  is  the  reason 
why  an  allocation  of  i/4  man-year  rather  than  2  man-years  presently  is  enough 
for  this  project. 

Plastics. — Merger  activity  seems  to  have  decreased  in  this  industry.  No  new 
investigations  were  opened  in  FY  1969.  Prior  Commission  cases,  jilus  the  consmt 
order  in  FY  1969  with  Standard  Oil  of  Indiana  and  a  pending  complaint  in  the 
pre-trial  stage,  probably  account  for  the  reduced  activity  in  this  area.  One  rather 
than  4  man-years  now  appears  adequate  to  handle  this  project. 

Reciprocity. — The  manpower  allocation  has  been  reduced  from  1  to  V^  man- 
year  because  this  project  cuts  across  industry  lines  nnd  the  theory  of  reciprocity 
is  covered  in  cases  and  investigations  in  other  priority  or  non-priority  projects. 
Ilowpvpr.  siiifp  three  mersrer  investigations  remain  p^ndiuE:  involvinfj  innhilv 
reciprocity  a  i/4  man-year  allocation  is  believed  suflBcient  for  FY  1970.  A  pending 
recommendation  for  a  major  investigation  involving  reciprocity  between  Senrs 
Roebuck  &  Co.  and  its  suppliers,  if  approved,  will  likewise  nefpssitate  increasir- 
tlie  mnnpower  for  this  project  to  2  man-years  in  FYs  1971  and  1972. 

Fiirnittire. — This  is  a  new  project  and  one  on  which  we  are  just  gettina:  started. 
Two  major  merger  investigations  are  T)ending  and  until  we  get  further  into 
this  project  a  %  man-year  allocation  .should  be  adequate. 

Insurance. — Another  newly  created  project  in  which  two  new  investirr'tinns 
were  opened  in  FY  1969.  There  is  much  merger  activity  occurring  in  the  field  in- 
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volving  insurance  of  all  types.  This  could  be  a  major  project  in  the  future.  How- 
ever, for  the  present  a  M  man-year  allocation  should  suffice. 

TrucJx -trailers  and  shipphifj  contai)icrs. — This  is  another  new  project.  It  was 
created  since  there  appeared  to  be  a  number  of  mergers  occurring  between  the 
closely  related  truck  trailer  industry  and  the  shipi)ing  container  industry.  For 
present  purposes  a  ^4  man-year  allocation  is  adequate. 

The  foregoing  revision  of  FY  1970  manpower  estimates  parallels  those  being 
submitted  for  FY  1971.  By  the  same  token,  it  may  be  advisable  to  re-evaluate 
the  FY  1971  estimates  a  year  from  now  in  the  light  of  actual  developments  dur- 
ing FY  1970.  in  order  to  make  them  more  current  in  the  light  of  merger  develop- 
ments, trends  and  occurrences  during  FY  1970. 

In  view  of  the  above  re-evaluation  of  the  FY  1970  budget  estimates  for  this 
Division,  based  upon  the  actual  situation  just  two  weeks  before  the  new  fiscal  pe- 
riod actually  begins,  it  appears  that  previous  estimates  for  FY  1971  will  also 
need  revision.  This  will  be  done,  and  will  be  included  with  the  Division  memoran- 
dum responding  to  the  directives  set  forth  in  the  memorandum  of  June  10.  1909, 
from  Commissioner  Nicholson.  Appendix  A  indicates  that  the  group  now  clas.si- 
fied  as  priority  projects  were  originally  estimated  to  require  a  total  of  22  man- 
years.  The  remaining  eleven  projects  listed  in  the  original  FY  1970  estimate 
(Appendix  B)  were  allocated  16  man-years.  Since  that  time,  two  of  these  projects 
have  been  eliminated:  houseware  and  hou.-<ehold  appliances  (elec-trical  non-elec- 
trical) ;  and  Litton  Industries,  since  the  pilot  investigations  forming  the  basis 
for  this  project  were  closed.  The  original  FY  1970  budget  estimate  also  allocated 
1  man-year  each  to  the  projects  Fertilizers  and  Textiles,  which  have  a  total  of 
some  eight  inactive  investigations  outstanding.  Although  our  revised  estimate 
eliminates  the  manitower  reciuirement.  the  categories  are  being  retained  for  pos- 
sible future  implementation, 

APPENDIX  A 
FISCAL  YEAR  1970  BUDGET  ESTIMATES  (REVISED  JUNE  16,  1969);  DIVISION  OF  MERGERS 

Estimated  man-years 

Summary  of  priority  projects,  project  category 

Grocery  products 

Auto  parts 

Cement 

Special  projects  (new  category) 

Commercial  and  industrial  equipment,  machinery  and  supplies 

Metals,  minerals  and  mining 

Lumber  and  building  supplies  (new  category) 

Apparel 

Paper  and  paper  products 

Miscellaneous 

Total 38 

APPENDIX  B 

Confectionery -._ 1  H 

Department  stores .--- 1  H 

Housewares  and  household  appliances — electric-nonelectric..- 0  0 

Vending 1  }4 

Drugs,  pharmaceuticals,  cosmetics  and  sundries 2  1 

Fertilizers 1  0 

Food  distribution 2  H 

Plastics... - 4  1 

Reciprocity _ - - 1  '4 

Litton  Industries -- 1  0 

Textiles _ - 2  0 

Fu  rnitu re  (new  category) _ - H 

I  nsu ra nee  (new  category) _ -  H 

Sections 0  0 

Truck-trailers  and  shipping  containers  (new  category) - 54 

Total - - ---- -     < 


Original 

Revised 

estimate 

estimate 

4 

5 

4 

5 

3 

5 

3 

4 

4 

2 

4 

3 

3 

3 

1 

2 

1 

4 

Grand  total  of  appendices  A  and  B 38  42 


879 

Memorandum 

June  4,  lOOO. 
To :  Commission. 

From  :  Division  of  Scientific  Opinions. 

Subject :   Commissioner  Jones'   request  for  more  detailed  information  on  this 
Division's  plans  for  fiscal  year  1971  budget. 

Pursuant  to  Commissioner  Jones'  memorandum  of  May  27,  litOt)  on  '"Budget 
Plans"  for  fiscal  1971,  there  is  transmitted  herewith  a  memorandum  from  the 
Division  of  Scientific  Opinions  furnishing  the  requested  information.  This  mem- 
orandum is  substantially  the  same  as  that  submitted  to  the  Bureau  Director  on 
April  18,  lUO'J  except  for  the  sub-sections  on  professional  manpower  project  re- 
quirements which  we  were  then  told  to  defer  pending  a  Commission  determina- 
tion of  priority  project  areas. 

Although  manpower  requirements  are  discussed  in  connection  with  each  of 
the  categories  covei-ed  under  "Continuing  Projects"  and  under  "New  Projects", 
it  is  deemed  essential  that  the  Commission  be  made  fully  aware  of  the  Division's 
present  dire  plight  arising  out  of  a  critical  shortage  of  professional  staff  per- 
sonnel. Two  years  ago  the  Division  of  Scientific  Opinions,  exclu.'^ive  of  its  cigarette 
testing  laboratory,  had  ten  professional  staff  members  (7  physicians,  2  general 
physical  scientists  and  a  chemist  who  was  chief  of  the  Division)  and  four  sup- 
[torting  clerical  personnel.  Through  retirements  and  transfers,  its  professional 
staff  has  been  cut  in  half  with  the  clerical  force  reduced  to  three.  We  now  have 
but  three  physicians  (including  the  acting  chief)  and  two  general  physical 
scientists. 

It  must  be  recognized  that  the  present  workload  is  becoming  unmanageable 
and  that  without  additional  manpower,  adequate  coverage  cannot  be  given  to 
projects  currently  underway  much  less  taking  on  a  variety  of  new  ones.  It  is 
futile  to  discu.ss  future  programs  without  substantial  increases  in  professional 
and  supporting  personnel.  The  truth  of  the  matter  is  that  the  unrelenting  pres- 
sures of  Commission  requests  and  the  day  to  day  operational  demands  preclude 
this  Division's  assuming  any  further  responsibilities  and  may  even  necessitate 
curtailing  or  stopping  some  of  what  it  is  now  doing.  There  is  a  physical  limit 
reached  some  time  ago  as  to  what  five  scientists  can  handle  no  matter  how  selec- 
tive the  program  planning  or  the  priority  ratings.  It  is  not  an  exaggeration  to 
state  that  the  mounting  volume  of  work  and  pres.sures  have  left  the  staff  near  the 
point  of  exhaustion  and  complete  frustration. 

The  present  situation  leaves  virtually  no  time  for  the  reflective  thinking  or 
meaningful  planning  exhorted  by  the  Commission  of  the  staff.  This  Division  has 
a  number  of  ideas  for  more  effective  and  efficient  operation  which  it  would  like 
to  explore  and  commit  to  memorandum  form  when  possible.  There  is  likewise 
little  time  for  serious  thought  about  the  administrative  problems  of  this  Division 
or  for  the  development  of  more  effective  operational  relationships  with  other 
divisions  with  whom  we  are  involved  in  joint  project  operations  or  from  whom 
we  receive  requests  for  assistance  on  an  ever  increasing  scale. 

The  Division  of  Scientific  Opinions  cannot  overemphasize  the  urgency  of 
being  allotted  the  necessary  resources  to  beef  up  the  professional  staff  with 
adequate  increases  in  supporting  clerical  personnel.  A  doubling  of  the  profes- 
sional staff  restoring  its  number  to  at  least  that  of  two  years  ago  is  regarded 
as  an  indispensable  beginning.  Anything  less  would  be  wholly  unrealistic  and 
would  ultimately  result  in  a  hopelessly  bogged-down  Division  incapable  of  effec- 
tively serving  the  public  interest.  We  are  compelled  through  the  medium  of  com- 
parison to  stress  this  Division's  pressing  need  by  pointing  out  that  the  Food 
and  Drug  Administration,  despite  its  more  limited  jurisdiction,  has  scores  of 
physicians  scattered  over  many  bureaus  and  divisions  supplemented  by  still  more 
physical  and  biological  scientists  yet  here  this  Commission  is  attempting  to 
regulate  the  advertising  of  the  monumental  multi-billion  dollar  food,  drug,  cos- 
metic, tobacco  and  pesticide  industries  with  a  pitifully  small  token  professional 
staff  of  five. 

The  Acting  Chief  of  this  Division  is  seriously  in  need  of  assistance  to  as- 
sume at  least  part  of  the  day  to  day  burden  of  supervisory  review  of  the*  Di- 
vision's work.  Such  partial  relief  would  permit  the  acting  chief  to  devote  part  of 
his  time  to  the  more  important  administrative  ta.sks  and  responsibilities  of  work 
planning  and  organization. 

It  should  also  be  noted  that  the  continuing  and  ever  increasing  demands  upon 
this  Division  leaves  its  professionals  with  pratcically  no  time  to  keep  abreast 
of  the  scientific  advances  in  different  fields  pertaining  to  our  regulatory  work. 


880 

It  is  necessary  that  the  staff  have  the  time  to  keep  itself  fully  informed  of  medi- 
cal and  other  scientific  developments  by  perusing  current  scientific  journals  and 
periodicals  to  which  the  Commission  wisely  subscribes  and  by  attending  scien- 
tific meetings  and  seminars  which  have  a  direct  bearing  on  this  Division's  work. 
Research  developments  and  new  information  and  data  obviously  have  an  immedi- 
ate and  direct  bearing  on  regulatory  program  affecting  foods,  drugs,  tobacco  prod- 
ucts, medical  devices,  cosmetics  and  related  commodities  being  promoted  with 
health  claims. 

It  is  essential  that  channels  of  communication  be  established  with  various  scien- 
tific organizations  for  the  appointment  of  scientific  advisory  committees  to  co- 
oi)erate  with  the  Federal  Trade  Commission  and  to  whom  the  staff  could  turn 
for  consultation  and  help  on  the  wide  variety  of  scientific  problems  that  arise 
in  connection  with  the  Commission's  regulatory  operations.  The  nurturing  of 
such  cooperative  relationships  obviously  requires  active  liaison  by  this  Di- 
vision. Dividends  from  this  kind  of  relationship  cannot  l)e  realized,  unless  the 
proiier  investment  of  time  is  made  in  the  cultivation  of  the  scientific  community 
in  those  areas  which  not  only  help  solve  problems,  but  which  also  aid  in  the 
recognition  of  potential  problems  before  they  become  public  crises.  The  train- 
ing and  experience  of  the  ijresent  staff  is  unique  in  matters  of  consumer  in- 
terest. The  regular  application  of  a  portion  of  the  staff's  consumer  oriented 
exi)ertise  to  the  recognition  of  incipient  problems  would  produce  benefits  to  the 
Commission  much  as  scientific  research  does  for  industry.  Regulatory  problems 
of  a  s<-ientific  nature  could  be  anticipated  more  readily  and  dealt  with  in  their 
incipiency  rather  than  "after  the  fact",  as  is  so  frequently  the  case  now.  Neither 
the  present  staffing  nor  the  present  routine  workload  allow  for  the  kind  of 
productive  creative  thinking  and  scientific  consultation  that  is  needed  to  look 
beyond  our  daily  routine  chores,  important  as  those  may  be. 

It  must  be  emphasized  that  many  of  the  advertising  claims  presented  to  this 
Division  for  evaluation  deal  with  complex  scientific  matters  which  cannot  be 
resolved  by  sitting  at  a  desk  and  putting  on  a  "wizard  hat".  Much  more  funda- 
mental and  time  consuming  considerations  are  involved  including  extensive 
search,  consultation  and  conferences  with  experts  and  a  careful  weighing  of  the 
scientific  evidence  "pro  and  con"  in  arriving  at  a  tentative  staff  decision  on  how 
best  to  meet  the  problem  and  protect  the  public  interest.  This  process  of  scientific 
investigation  comes  into  play  and  requires  the  time  and  expertise  of  this  Division 
at  various  stages  of  the  handling  of  an  investigative  matter,  from  the  pre- 
liminary stages,  through  the  investigation  leading  to  regulatory  action  and  more 
intensively  in  preparation  for  the  Commission's  hearings.  The  scientific  aspects 
of  an  investigation,  therefore,  may  require  many  man  days  of  scientific  investi- 
gation, literature  research  and  consultation  with  scientific  experts.  Interpretation 
of  the  Commission's  problems,  needs  and  goals  to  the  knowledgeable  experts  in 
the  scientific  community  is  not  a  one  time  endeavor  and  cannot  inure  to  the 
benefit  of  the  public  interest  unless  the  appropriate  manpower  and  time  is 
provided. 

The  role  of  this  Division  in  regulatory  activities  is  poorly  described  by  our 
title,  or  by  our  time  sheets.  For  major  projects  involving  food,  drug,  tobacco  and 
pesticide  advertising,  our  staff  may  spend  much  time  over  a  period  of  several 
years  developing  background  material  before  the  first  seven  digit  numbered  case 
Is  opened.  It  has  been  our  past  experience  that  when  a  major  case  goes  to  com- 
plaint and  litigation  we  must  budget  a  minimum  of  from  one-half  to  one  man- 
year  of  time  of  this  Division  for  trial  work.  One  litigated  medical  ca.se  now, 
therefore,  would  eliminate  almost  one-third  of  our  capability  to  process  other 
medical  material,  and  knock  out  20%  of  our  entire  scientific  staff  for  other  work. 

Our  expertise  is  an  integral  part  of  the  entire  regulatory  process.  This  Division 
is  called  upon  during  preliminary  screening  to  check  the  advertising  in  con- 
nection with  a  determination  of  sufficiency  of  public  interest  to  warrant  action. 
It  is  asked  after  an  investigation  of  a  docketed  matter  has  been  completed,  for 
a  more  comprehensive  review  and  evaluation  of  the  advertising  in  the  light  of 
current  scientific  knowledge.  It  is  requested  to  study  reports  and  results  of  tests 
submitted  by  proposed  respondents  in  support  of  advertising  claim  and  prepare 
a  critique.  It  is  also  asked  to  participate  in  conferences  with  proposed  respondent 
and  counsel  for  discussion  of  questioned  advertising  claims.  This  Division  helps 
the  trial  attorney  in  the  drafting  of  the  scientific  aspects  of  the  complaint.  It 
contacts,  consults  with  and  arranges  for  the  appearance  of  experts  to  testify  at 
hearings.  It  serves  as  technical  advisor  prior  to,  during,  and  subsequent  to 
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hearings.  During  hearings,  it  assists  in  the  preparation  for  direct  examination 
of  witnesses  in  support  of  the  complaint,  and  for  cross-examination  of  respond- 
ent's witnesses.  It  also  arranges  for  rebuttal  witnesses  when  necessary.  It  re- 
views and  abstracts  the  scientific  testimony  of  the  transcript  and  assists  the  trial 
attorney  in  briefing  the  scientific  aspects  of  the  case  including  proposed  findings 
of  relevant  scientific  facts. 

It  is  self-evident  that  the  successful  outcome  of  a  litigated  may  depend  upon  the 
care  with  which  the  scientist  dissects  and  realigns  the  documentary  evidence, 
points  up  the  fallacies  in  various  statements  and  finds  other  evidence  in  the  record 
to  refute  it,  explains  the  complex  issues  and  develops  appropriate  analogies.  The 
brief  description  in  the  preceding  paragraph  of  this  Division's  participation  in 
matters  under  litigation  provides  but  a  panoramic  view  of  how  it  serves  the  Com- 
mission in  one  area  of  Commission's  overall  regulatory  operations. 

Realistic  planning  for  Fiscal  1971  in  terms  of  project  work  and  a  time  schedule 
is  almost  impossible  without  knowing  how  much  manpower  will  be  authorized 
and  will  become  available.  Not  only  are  physicians  and  other  scientists  in  .><hort 
supply  generally,  but  the  particular  psychological  orientation,  motivation  and 
experience  essential  for  succes.sful  functioning  in  our  almost  unique  role  is  even 
more  scarce.  The  nature  and  extent  of  a  recruitment  campaign  for  medical  office 
in  and  other  scientists  will  depend  on  how  many  additional  positions  are  author- 
ized ;  the  initiation  of  a  broad  and  continuing  search  for  professional  personnel 
must,  therefore,  await  a  Commission  decision.  Recruitment  on  a  piece-meal  basis 
is  impracticable. 

Respectfully  submitted. 

George  Dobbs,  M.D., 
Associate  Chief,  Division  of  Scientific  0  inn  ions. 

Memorandum 

June  4,  1JHj9. 
To :  Commission. 

From  :  Division  of  Scientific  Opinions. 
Subject :  Plans  for  fiscal  1971  budget. 

Division  of  Scientific  Opinions 

The  activities  of  the  Division  of  Scientific  Opinions  are  concerned  primarily 
with  consumer  health  protection  and  arise  out  of  the  Commission's  authority 
over  the  advertising  of  foods,  drugs,  devices,  and  cosmetics  under  Sections  12 
through  15  inclusive  of  the  Federal  Trade  Commission  Act,  and  also  through  activ- 
ities concerned  with  the  advertising  of  a  variety  of  related  commodities  under  the 
general  authority  of  Section  5  of  the  Act,  but  which  in  one  way  or  another  affect 
the  health  of  consumers.  The  prodigious  task  of  regulating  the  advertising  and 
other  promotional  efforts  in  the  field  of  consumer  health  protection  may  be- 
gleaned  from  the  statistic  that  in  1967  (data  for  the  calendar  year  1968  are  not 
yet  available)  the  sales  of  packaged  medication  alone  exceeded  $2,200,000,000, 
and  from  the  further  statistic  that  during  the  same  period  the  cost  of  advertising 
the  principal  brands  of  drugs  and  other  health  aids  came  to  more  than  $300,000,- 
000.  Similarly,  in  the  area  of  cosmetics  and  other  toiletries  sales  during  1967 
exceeded  several  billion  dollars  and  advertising  budgets  for  the  principal  brands 
of  such  articles  totaled  more  than  $300,000,000.  The  1967  money  figures  in  this 
report  as  they  pertain  to  product  category  sales  volume  and  advertising  expendi- 
tures, are  taken  from  data  published  in  the  Drug  Trade  News  of  July  and  August 
1968,  a  well-known  trade  publication  for  the  drug  and  cosmetic  industries.  The 
1967  data  are  the  latest  available. 

The  Division  of  Scientific  Opinions  provides  scientific  advice  and  assistance 
in  scientific  matters  to  the  Commission  and  to  various  operating  divisions, 
including  the  Division  of  Food  and  Drug  Advertising,  Division  of  Special 
Projects,  Division  of  General  Practices,  and  the  Division  of  Compliance  of  the 
Bureau  of  Deceptive  Practices,  and  the  Division  of  Advisor.v  Opinions,  the 
Division  of  Trade  Regulation  Rules  and  the  Division  of  Industry  Guides  of  the 
Bureau  of  Industry  Guidance.  On  occasion,  we  are  consulted  by  the  Bureau  of 
Textiles  and  Furs,  the  Bureau  of  Restraint  of  Trade  and  the  Bureau  of  Eco- 
nomics. Since  this  Division  is  technically  not  an  operating  division  but  serves 
more  in  an  advisory  capacity,  the  subject  matter  and  volume  of  work  performed 
by  this  division  depends  in  part  upon  the  demands  for  advice  and  assistance 
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made  by  the  various  operating  divisions.  This  makes  it  somewhat  difficult  to 
project  unilaterally  a  program  of  future  activities  for  the  Division  of  Scientific 
Opinions.  This  Division  does,  of  course,  actively  participate  in  project  and  pro- 
gram planning  with  resi^ect  to  Section  IG  and  other  commodities  for  which  health 
or  other  scieutifie  claims  are  made  in  advertising.  There  follows  a  discussion 
of  various  projects  affecting  consumer  health  with  which  this  Division  is  likely 
to  be  concerned,  and  which  will  require  close  surveillance  and  regulatory 
attention  in  order  to  curb  false  and  misleading  advertising. 

Manpower  requirements  have  been  estimated  for  each  of  the  "continuing 
projects"  and  for  each  of  the  "new  projects".  A  tabular  summary  of  these 
professional  needs  is  attached  hereto.  Thei'e  will  doubtless  be  some  overlapping 
among  some  of  the  projects,  and  also  between  some  projects  and  matters 
handled  as  part  of  the  routine  workload.  This  overlapping  may  result  in  .some 
overall  economy  in  prospective  manpower  needs  but  not  much  net  saving  is 
anticipated  since  a  slackening  in  one  project  area  is  commonly  picked  up  by 
increased  promotional  activity  in  another,  especially  with  the  expanding  growth 
of  the  economy  and  its  usual  concomitant  of  deceptive  advertising  practices. 
It  sliould  be  noted,  however,  that  most  of  this  Division's  presently  available 
professional  manpower  is  consumed  by  tlie  routine  and  ad  hoc  "special" 
matters  that  arise  in  connection  with  the  day  to  day  operations  of  the  Com- 
mission, unrelated  to  .specific  project  undertakings.  Little  time  is  left  for  project 
work. 

I.    CON'TINUING    PROJECTS 

A.  Drug  and  device  industry 

The  Division  of  Scientific  Opinions  based  its  recommendations  on  long  time 
familiarity  with  the  promotional  practices  of  the  particular  industries  being 
regulated,  constant  .surveillance  of  the  trade  press  with  particular  reference 
to  the  volume  of  advertising  and  sales  of  various  types  of  products  and  new 
promotional  schemes,  regular  liaison  with  other  regulatory  agencies,  conmients 
in  the  medical  literature  about  abuses,  and  review  of  the  NAS-NRC  advisory 
panel  opinions  on  labeling  of  non-prescription  drugs.  We  have  known  for  years 
that  most  drug  and  special  dietary  food  advertising  is  designed  to  and  does 
mislead  the  public  as  to  the  value  of  the  products  and  the  indications  for 
their  use.  Neither  our  manpower  supply  nor  our  assigned  role  have  permitted 
us  previoiLsly  to  recommend  initiation  of  the  steps  necessary  to  correct  the 
situation. 

1.  FTC-FDA  f'rahiation  af  iKDii/rcscription  dnirf  claims 

This  project  involves  ultimately  a  review  of  the  advertising  claims  for  several 
thousand  drug  products.  This  division  is  currently  working  with  FDA  in  formulat- 
ing new  patterns  of  labeling,  to  be  promulgated  by  FDA,  which  will  incorporate 
the  opinions  of  the  NAS-NRC  panels  which  have  evaluated  their  efficacy,  and 
the  principle  of  more  informative  affirmative  disclosures  of  the  limitations  of 
and  contra-indications  to  their  uses.  Thereafter,  the  Commission  should  consider 
the  desirability  and  feasibility  of  issuing  a  series  of  trade  regulation  rules  which 
would  embody  the  principles  so  established  but  apply  them  to  advertising  of  all 
comparal)le  drugs,  whether  or  not  they  were  ever  "new  drugs".  The  alternative 
would  be  a  series  of  individual  complaints  against  manufacturers  who  violated  in 
advertising  the  principles  set  forth  in  the  FDA  regulations  on  labeling.  Either 
api)roach  would  involve  extensive  participation  by  the  scientific  staff  in  fiscal 
1971  and  thereafter. 

The  categories  of  drugs  covered  in  this  FDA-FTC  cooperative  review  include 
(with  some  overlapping)  : 

Dentifrices  and  mouthwashes. 

Sore  throat  remedies  (gargles  and  lozenges). 

Nasal  drops,  sprays,  inhalers. 

Analgesics. 

Antihistamines. 

Cough  preparations. 

Asthma  preparations. 

Compound  Cold  Tablets. 

Drugs  for  premenstrual  tension  and  menstrual  cramps. 

Laxatives. 
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Antacids,  plus  a  few  other  products  for  other  gastroenterologic  problems 
such  as  diarrhea. 

Drugs  for  motion  sickness. 

Ophthalmic  preparations. 

Contraceptives. 

Douche  preparations. 

Iron  preparations. 

Single  vitamin  preparations. 

Multivitamin  and  vitamin-mineral  preparations. 

Salt  substitutes. 

Insulin  preparations. 

Antibiotic  ointments  (plus  a  few  other  antibiotic-containing  products  from 
previous  categories). 

Topical  antihistamines. 

Topical  antiseptic  preparations. 

Dandruff  preparations. 

Antifungal  preparations  (athlete's  foot). 

Deodorants  and  antiperspirants. 

Sun-screen  preparations. 

Topical  anesthetic  preparations. 

Counter-irritants. 

Miscellaneous  skin  "protective"  products. 

Miscellaneous  skin  preparations  for  poison  ivy,  insect  bites,  etc. 

Rectal  suppositories. 

Miscellaneous. 
It  should  be  stressed  that  products  covered  by  new  drug  applications  represent 
only  the  visible  portion  of  the  iceberg.  For  most  categories  of  drugs  listed  there 
are  many  more  products  on  the  market  that  were  not  handled  as  new  drugs  than 
that  were. 

Preliminary  evaluation  of  the  NAS-NRC  panel  reports  in  this  Division  has 
been  completed.  Letters  have  been  sent  to  every  manufacturer  of  a  non-prescrip- 
tion drug  which  went  through  the  new  drug  procedures  between  19.38  and  1962 
and  is  still  being  marketed,  requesting  recent  advertising.  Many  of  the  replies 
have  been  reviewed.  It  is  already  apparent  that  most  of  the  advertising  money 
for  drug  advertising  to  the  public  is  spent  for  products  which  are  not  on  this 
list — although  they  may  be  substantially  identical.  In  general,  new  drug  ap- 
plications have  been  submitted  by  companies  which  by  choice  do  not  advertise 
to  the  laity.  When  the  drugs  are  no  longer  "new"  they  are  copied  by  "proprie- 
tary" manufacturers,  who  then  advertise  them  heavily  to  the  public.  Many 
of  the  specific  drugs  reviewed  by  the  panels  are  no  longer  even  marketed  by 
their  originators.  The  regulatory  problem,  therefore,  will  be  concentrated  on  the 
"me  too"  products  manufactured  or  sold  by  other  companies. 

We  envisage  immediate  regulatory  problems  in  connection  with  several  major 
categories  of  products,  i.e.,  cough  preparations,  antacids,  laxatives,  mouthwashes, 
topical  antiseptics  and  antibiotics,  topical  anesthetic  preparations  to  name  a 
few,  which  will  be  considered  in  more  detail  under  New  Projects — Drug  Industry. 
It  is  our  intention  to  propose  a  series  of  trade  regulation  rules  covering  cate- 
gories of  non-prescription  drugs.  The  first,  dealing  with  antiseptic  mouthwashes, 
gargles,  and  throat  lozenges  and  representing  an  extension  of  the  principles 
established  in  Suci-ets  case,  has  been  tentatively  drafted  in  this  Division.  Time 
has  not  yet  been  available  to  evaluate  it  at  the  Bureau  level.  If  the  final  draft 
meets  with  approval  by  the  Commission  and  is  consistent  with  the  position  of 
FDA,  which  has  yet  to  be  ascertained,  we  would  then  propose  that  a  trade  reg- 
ulation rule  be  promulgated. 

Similar  approaches  are  contemplated  for  a  number  of  other  categories  of 
products.  We  foresee  ultimately  a  series  of  rules  specifying  legitimate  claims 
in  advertising  for  all  major  categories  of  old  drugs.  After  consultation  with  FDA 
physicians  and  after  the  Appeal  Court  decision  on  the  SSS  case,  we  intend  to 
propase  a  trade  regulation  rule  hearing  on  iron  preparations  designed  to  cover 
the  entire  industry  and  to  remedy  some  of  the  defects  in  the  present  Geritol 
order. 

Manpoiver  requirements. — It  is  conservatively  estimated  that  at  least  three 
psysicians  will  be  required  for  this  project  in  order  to  implement  the  results  of 
the  NAS-NRC  panel  reports  as  they  affect  our  jurisdictional  sphere,  quite  apart 
from  any  other  project.  Allowing  for  the  vagaries  and  imponderables  of  a  project 
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of  this  magnitude,  and  assuming  that  three  professionals  could  be  assigned  to 
it.  our  best  "guesstimate"  is  that  a  minimum  of  about  three  years  would  be  re- 
quired to  complete  the  most  important  categories.  Hopefully  one-third  would 
be  finished  at  the  end  of  Fiscal  1971. 

How  much  of  the  FTC-FDA  Evaluation  of  Non-Prescription  Drug  Claims 
Project  will  be  completed  in  Fiscal  1971  with  action  taken,  will  depend  in  part 
on  how  many  professional  people  can  be  allocated  to  this  task.  At  the  present 
time  we  are  hard  put  to  assign  anyone  to  this  program  unless  other  work  is 
stopped,  or  alternatively  the  staff  is  substantially  augmented. 

2.  Analgesic  product  advertising 

This  project  involves  the  advertising  of  oral  non-prescription  analgesic  drugs, 
analgesic  rubs  for  skin  application  and  oral  products  offered  for  arthritis  and 
rheumatism.  It  has  been  reported  that  the  1967  sales  of  products  in  this  highly 
competitive  field  totaled  more  than  $500,000,000  and  that  advertising  promotion 
expenditures  exceeded  $100,000,000.  Many  companies  are  engaged  in  promoting  a 
large  number  of  these  products  in  the  marketplace.  These  constitute  a  substan- 
tial portion  of  the  over-the-counter  drug  business  in  the  United  States,  and  are 
the  largest  single  category  of  non-prescription  drugs,  in  terms  of  consumer 
dollars. 

Pain-relieving  drugs  are  of  immediate  moment  to  the  consumer  and  his  health, 
are  used  by  all  ages  and  classes  of  people,  and  are,  therefore,  a  fertile  area  for 
exaggerated  claims  and  public  deception.  The  advertising  claims  deal  with  com- 
parative speed  of  onset,  efficacy,  and  duration  of  analgesia  as  well  as  alleged 
freedom  from  gastrointestinal  irritation  and  other  toxic  effects.  The  products  for 
arthritis  and  rheumatism  are  promoted  for  an  alleged  anti-inflammatory  effect  to 
relieve  pain  and  reduce  the  stiffness  and  swelling  of  arthritis  and  rheumatism, 
and  present  problems  of  substantial  public  health  significance  since  the  ques- 
tionable promotion  is  directed  to  an  estimated  12  million  arthritics  in  this 
country,  many  of  whom  are  elderly. 

In  hearings  before  the  Special  Committee  on  Aging,  United  States  Senate, 
88th  Congress,  1st  Session,  on  "Frauds  and  Quackery  Affecting  the  Older  Citi- 
zen," representatives  of  The  Arthritis  and  Rheumatism  Foundation  stated  that 
quackery  on  a  more  sophisticated  level  still  besets  the  arthritic  sufferer  and 
urged  correction  of  regulatory  agency  understaffing  as  well  as  broader  pub- 
licizing of  enforcement  actions.  The  Arthritis  and  Rheumatism  Foundation 
estimated  that  all  forms  of  "frauds  and  fallacies"  cost  arthritis  sufferers  $250,- 
000,000  annually. 

A  proposed  Trade  Regulation  Rule  for  analgesic  drugs  was  published  in  July, 
1967.  This  proposed  rule  has  already  been  challenged  in  the  courts.  A  public 
hearing  on  the  proposed  rule  will  probably  be  held  during  fiscal  1970  and  a  final 
rule  adopted.  Any  final  Commission  decision  with  respect  to  a  Trade  Regula- 
tion Rule  will  doubtless  be  fully  contested  by  the  analgesic  manufacturers. 

The  past  history  of  analgesic  advertising  leaves  no  doubt  but  that  this  problem 
will  carry  over  into  and  well  beyond  fiscal  1971.  It  may  become  necessary,  pend- 
ing a  final  outcome  of  a  Trade  Regulation  Rule  and  the  whole  analgesic  problem, 
to  undertake  proceedings  in  individual  cases  of  questionable  advertising  of 
analgesic  products,  especially  with  respect  to  those  promoted  for  arthritis  and 
rheumatism  which  would  be  relatively  unaffected  by  the  proposed  Trade  Regu- 
lation Rule  for  analgesic  drugs  since  other  claims  in  addition  to  those  of  pain 
relief  are  involved. 

Manpower  regwirements. — It  is  estimated  that  this  project  will  require  the 
full  time  of  at  least  two  medical  oflBcers  into  and  well  beyond  fiscal  1971.  On  an 
annualized  basis,  oral  non-prescription  analgesic  drug  advertising  will  consume 
one-man  year,  analgesic  rubs  for  skin  application  one-half  man  year  and  oral 
arthritis  and  rheumatism  product  advertising  one-half  man  year. 

S.  Vitamifirinineral  product  advertising 

This  project  involves  a  wide  variety  sf  vitamin  and  mineral  preparations  pro- 
moted to  the  public  with  all  kinds  of  health  claims.  The  Food  and  Drug  Adminis- 
tration's special  dietary  food  regulations  when  finally  promulgated  will  not,  in 
our  opinion,  cover  the  question  of  drug  claims  for  these  products.  New  products 
continue  to  be  brought  on  the  market  and  new  claims  not  previously  made  or 
covered  by  outstanding  Commission  orders  show  up  in  advertising. 
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During  1967  the  sales  of  over-the-counter  vitamin-mineral  preparations  ap- 
proximated $200,000,000  while  about  $13,500,000  was  spent  in  their  promotion. 

Manpower  requirements. — This  product  category  will  continue  to  require  close 
surveillance  and  regulatory  attention  which  will  doubtless  extend  through  fiscal 
1971  and  beyond.  No  curtailment  of  promotional  activity  in  this  field  is  antici- 
pated. It  is  estimated  that  this  project  will  consume  the  full  time  of  at  least  one 
medical  oflScer  in  order  to  cope  with  the  steady  parade  of  vitamin-mineral  prod- 
uct advertising. 

4.  Weight  reduction  advertising  claims  for  drugs,  plans,  formulas  and  devices 
It  has  been  estimated  that  from  25  to  30%  of  the  population  of  the  United 
States  is  overweight.  Because  the  dangers  of  obesity  to  health  have  been  widely 
publicized  in  the  lay  press,  public  interest  remains  high  in  all  schemes  advertised 
to  bring  about  a  loss  of  weight.  A  large  number  of  weight  reducing  drugs,  plans, 
and  formulas  including  dietary  supplements  continue  to  be  promoted  actively 
for  weight  reduction  as  are  a  broad  spectrum  of  girdles,  belts,  vibrators,  mas- 
sagers,  steam  bath  cabinets,  slim  suits  and  exercisers.  Weight  reduction  promo- 
tional schemes  flourish  and  have  become  a  substantial  commercial  enterprise. 
It  has  bedn  reported  that  during  1967  sales  of  products  in  the  dietary  aids 
category  alone  totaled  $149,000,000  and  that  advertising  promotional  expendi- 
tures for  this  dietary  aid  category  exceeded  $20,000,000.  Past  experience  indi- 
cates that  drugs,  plans,  formulas  and  devices  advertised  for  weight  reduction 
purposes  are  likely  to  continue  to  be  actively  promoted  with  questionable  repre- 
sentations. It  is  anticipated  that  such  practices  will  require  regulatory  attention 
thi-oughout  fiscal  1971. 

Manpoirer  requirements. — It  is  estimated  that  this  project  will  require  the 
full  time  of  one  medical  oflicer  throughout  fiscal  1971  and  beyond.  No  diminution 
of  promotional  schemes  in  this  area  is  foreseen  during  the  next  few  years. 

B.  Cigarette  Industry 

Cigarettes  represent  the  single  most  important  product  health  hazard  in  the 
United  States  uftecting  the  lives  and  welfare  of  more  thau  50,000,000  people  in 
this  country.  Cigarette  advertising  and  promotional  expenditudes  for  all  media 
reached  a  total  of  $312,000,000  for  1967.  Expenditures  on  filter  tip  cigarette 
advertising  in  1967  constituted  95%  of  total  cigarette  advertising  expenditures. 
These  figures  reflect  the  continuing  intensity  of  cigarette  promotion  to  the 
public,  especially  of  the  filter  tip  brands.  Filter  tip  cigarettes  are  being  actively 
advertised  to  the  public  with  a  variety  of  tar  and  nicotine  reduction  claims, 
including  the  newly  introduced  promotion  of  gas  phase  reduction  of  cigarette 
smoke. 

The  prohibition  in  the  Cigarette  Labeling  and  Advertising  Act  against 
requiring  a  warning  in  advertising  will  expire  on  June  80,  1969.  unless  extended 
by  Congress.  The  Commission  has  reinstituted  its  proceeding  for  the  promulgation 
of  a  trade  regulation  rule  regarding  unfair  and  deceptive  acts  or  practices  in 
the  advertising  of  cigarettes.  Morover,  the  Federal  Cigarette  Labeling  and 
Advertising  Act  requires  the  submission  by  the  Commission  of  annual  reports  to 
Congress  regardless  of  whether  or  not  the  ban  on  advertising  is  extended. 

The  Commission's  program  on  labeling  and  advertising  of  cigarettes  is  a 
continuing  project  of  considerable  magnitude  that  will  require  close  surveillance 
and  regulatory  action  through  fiscal  1971  and  into  the  foreseeable  future.  If 
legislation  now  being  considered  by  Congress  should  be  enacted  into  lew,  it  would 
become  necessary  to  test  filter  efficiency  for  those  noxious  substances  found  to 
be  "incriminated  agents." 

The  Commission's  Cigarette  Testing  Laboratory  continues  its  program  of  test- 
ing and  reporting  three  times  a  year  the  tar  and  nicotine  content  of  domestic 
brands  of  cigarettes  to  enable  the  public  to  choose  cigarettes  spewing  less  tar  and 
nicotine  and  thereby  lessen  the  hazard  to  their  health. 

A  variety  of  new  devices,  processes  and  filters  are  being  developed  which 
purport  to  lower  in  varying  degree  the  tar.  nicotine  or  benzopyrene  content  of 
cigarette  smoke.  Reduction  of  certain  gas  phase  constituents  is  also  alleged. 
Some  of  the  proponents  of  these  devices  and  processes  testified  at  the  hearings 
on  cigarette  smoking  held  recently  by  the  House  Commerce  Committee  and  fol- 
lowed their  testimony  by  requests  for  Commission  «taff  conferences  and  ad- 
visory opinions.  These  companies  wish  to  market  their  devices,  filters  and  proc- 
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esses  with  claims  of  reduced  health  hazard.  Their  proposals  are  long  on  claims 
but  short  on  scientific  evidence.  Increasing  amounts  of  the  staff's  time  are  being 
consumed  by  these  matters  including  for  some  time,  an  evaluation  of  volumi- 
nous reports  submitted  in  connection  with  proposed  advertising  claims.  It  is 
apparent  that  the  staff  will  be  confronted  with  increasingly  complex  problems 
of  a  scientific  and  technical  nature  requiring  frequent  and  extensive  consulta- 
tion with  experts  inside  and  outside  government.  These  complex  problems  can- 
not be  ignored  nor  our  consideration  of  them  deferred.  Recently,  a  non-tobacco 
"cigarette"  product  made  of  processed  lettuce  leaf  came  to  market  with  im- 
plied safety  claims.  Although  it  contains  no  nicotine,  vegetable  matter  when 
burned  at  high  temperatures  yields  a  tar  which  has  been  reported  to  produce 
skin  cancer,  much  like  tobacco,  when  applied  to  animals. 

Manpower  and  other  requirements. — Based  on  the  past  several  years  experi- 
ence, it  is  estimated  that  for  fiscal  1971  and  the  next  few  years  at  least  three 
professional  people  (two  medical  officers  and  one  non-medical  scientist)  will 
be  required  to  cope  with  scientific  and  technical  problems  in  the  field  of  smoking 
and  health  arising  out  of  advertising  of  cigarettes.  The  Commission's  Cigarette 
Testing  Laboratory  now  needs  an  additional  GS-3  clerk  to  be  used  in  the  office 
to  assist  in  preparing  reports  on  the  results  of  cigarette  tar  and  nicotine  analyses 
including  typing  and  filing  work. 

In  the  event  that  cigarette  gas  phase  advertising  promotion  compels  the  Com- 
mission to  undertake  gas  phase  analyses  in  its  Cigarette  Testing  Laboratory, 
additional  personnel,  laboratory  space  and  laboratory  equipment  would  be 
needed.  On  the  basis  of  present  operations  and  careful  estimates,  it  is  calcu- 
lated that  three  additional  GS-4  laboratory  technicians,  .500  square  feet  of  addi- 
tional laboratory  equipment  totaling  about  $37,000  would  be  required. 

C.  Food  Industry 
1.  Cereal  foods  and  breads 

Cereal  foods  and  breads  are  being  promoted  to  the  public  with  a  variety  of 
special  health  claims.  New  claims  for  this  product  category  continue  to  surface 
in  the  advertising  from  time  to  time.  This  project  with  heavy  activity  can  be 
expected  to  continue  through  fiscal  1971. 

^.  Soft  drinks  and  powdered  beverage  mixes 

Various  fluid  and  powdered  beverage  mixes  are  being  advertised  to  the  public. 
Some  are  being  offered  impliedly  as  a  substitute  for  natural  juices,  to  wit,  Orange 
Plus.  This  project  requires  continuing  surveillance  and  regulatory  attention  and 
can  be  expected  to  extend  through  fiscal  1971. 

3.  Miscellaneous  food  products 

Health  claims  of  one  kind  or  another  for  miscellaneous  food  products  constitute 
a  substantial  volume  of  work  for  this  division  and  will  continue  to  do  so  in  fiscal 
1971,  although  there  is  no  definite  pattern  whereby  one  can  predict  exactly  how 
many  or  which  products  will  require  our  consideration.  Current  examples  of  this 
type  of  problem  are  Swift's  Meats-for-Babies  making  startling  health  claims  (such 
as  prevent  colds,  fight  infection) ,  and  various  imitation  food  products. 

Manpotvei'  requirements. — It  is  estimated  on  the  basis  of  past  experience  that 
the  full  time  of  two  and  one-half  professional  people  (two  medical  officer  man- 
years  and  one-half  man-year  of  a  non-medical  scientist)  will  be  required  to  deal 
with  the  regulatory  problems  arising  out  of  food  industry  advertising  in  fiscal 
1971  and  beyond.  It  is  anticipated  that  commodities  in  this  project  area  will  con- 
tinue to  be  intensi^sely  promoted  in  advertising  necessitating  close  observation 
and  regulatory  attention. 

D.  Economic  Poisons  and  Pesticide  Industry 

This  category  includes  insecticides,  disinfectants,  weed  killers,  and  rodenticides 
as  well  as  economic  poisons  and  pesticides. 

This  project,  which  is  likely  to  be  continued  on  an  extensive  scale,  is  concerned 
primarily  with  use  and  safety  claims  in  advertising  which  contradict,  negate, 
detract  from,  or  are  inconsistent  with  any  statement,  warning,  or  directions  for 
use  in  the  labeling  of  such  products.  Such  advertising  may  adversely  affect  the 
public  health  by  inducing  persons  to  use  these  products  in  a  careless  and  harmful 
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manner.  Such  advertising  is  also  a  matter  of  considerable  concern  to  the  Pesti- 
cides Regulation  Division  of  the  Department  of  Agriculture,  which  agency  is 
charged  with  the  enforcement  of  the  Federal  Insecticide,  Fungicide  and  Rodenti- 
cide  Act  and  with  whom  we  have  been  working  and  continue  to  work  closely  on 
our  mutual  problems. 

Some  500  companies  distribute  approximately  60,000  individual  products  in  this 
category  and  will  require  time-consuming  review  by  this  Division  It  has  been 
reported  that  sales  for  1968  exceeds  $4,000,000,000  and  that  advertising  promotion 
commensurate  with  that  sales  volume  is  directed  to  agricultural,  industrial  and 
home  users  of  the  products. 

A  trade  regulation  rule  proceeding  for  this  class  of  products  has  been  initiated 
but  is  not  yet  completed.  The  record  is  closed.  A  final  report  will  be  prepared  and 
submitted  to  the  Commis.sion.  A  broad  scale  review  of  the  advertising  of  products 
in  this  category  will  then  be  undertaken.  It  is  anticipated  that  this  project  will 
carry  through  the  entire  fiscal  year  1971.  The  promulgation  of  a  trade  regulation 
rule*  for  pesticides  advertising  is  being  vigorously  opposed  by  the  affected  in- 
dustry. We  therefore  anticipate  that  the  work  entailed  by  this  project  will  not 
diminish  during  fiscal  1971.  Further,  in  the  absence  of  a  trade  regulation  rule, 
the  control  of  pesticides  advertising  will  require  a  substantially  greater  amount 
of  this  Division's  effort  in  evaluating  claims  and  in  seeking  expert  scientific  testi- 
mony for  case-by-case  consideration  of  the  advertising.  While  the  consideration 
of  pesticides  advertising  is  not  new,  a  new  regulatory  approach  to  deceptive  pesti- 
cides advertising  has  been  made  feasible  by  changes  in  the  Department  of  Agri- 
culture's laws  and  procedures  in  the  last  five  years.  Therefore  an  intensified 
approach  to  objectionable  pesticides  advertising  is  now  possible. 

Manpower  requit-ements. — It  is  estimated  that  this  project  will  require  the  full 
time  of  at  least  one  scientist  through  fiscal  1971  and  beyond  in  order  to  implement 
a  Trade  Regulation  Rule  for  this  class  of  products.  It  should  also  be  noted  that 
the  thorny  issue  of  comparative  efficacy  claims  will  not  be  resolved  by  the  TRR 
and  will  continue  to  require  surveillance  and  regulatory  attention  at  the  staff 
level. 

E.  Cosmetic  Industry 

Cosmetic  products  are  widely  advertised  by  a  large  number  of  companies  to 
promote  thousands  of  cosmetic  preparations.  Deception  in  many  cases  is  by  innu- 
endo and  indirection  and  regulatory  action  depends  on  the  interpretation  placed 
upon  the  advertising  as  a  whole.  This  category  embraces  eye  lotions  and  washes, 
lip  protectors,  face  and  skin  creams,  including  bleach  creams  and  hormone  creams, 
wrinkle  removers,  depilatories,  deodorants,  anti-perspirants,  sun  tan  lotions  and 
oils,  wave-set  kits,  dandruff  removers,  hair  dyes  and  other  hair  preparations, 
and  a  host  of  miscellaneous  toiletries. 

During  1967,  total  sales  of  products  in  the  cosmetic  category  are  reported  to 
have  exceeded  $4,000,000,000  with  an  annual  advertising  expenditure  of  more  than 
$300,000,000.  This  project  is  of  a  continuing  nature  since  new  products  and  pro- 
motions spring  up  perennially  It  will  doubtless  continue  into  fiscal  1971  and 
beyond. 

Manpoiver  requirements. — It  is  estimated  that  this  project  will  require  during 
fiscal  1971  the  equivalent  of  the  full  time  of  one  professional  member  consisting 
of  one-half  man-year  of  a  medical  oflBcer  and  one-half  man-year  of  a  non-medical 

scientist. 

F.  Formal  Liaison  Activities 

Early  recognition  of  problem  areas  can  be  enhanced  by  close  and  regular  liai- 
son with  other  government  agencies  engaged  in  consumer  protection  activities. 
At  present,  this  Division  maintains  day-to-day  operational  liaison  as  necessary 
with  FDA,  Pesticides  Regulation  Division  of  USD  A.  certain  offices  of  the  Public 
Health  Service,  such  as  the  National  Clearinghou.se  for  Smoking  and  Health,  Na- 
tional Cancer  Institute,  and  certain  community  health  services.  Members  of  this 
Division  attend  regular  liaison  meetings  with  FDA  and  with  the  Federal  Com- 
mittee on  Pest  Control.  Through  fiscal  1971  and  beyond  we  anticipate  increased 
liaison  obligations  with  the  above  and  other  agencies  as  a  means  of  early  detec- 
tion of  new  problem  areas.  Such  liaison  is  essential  to  our  "early  warning  intel- 
ligence" to  facilitate  the  recognition  of  potential  problems  so  they  can  more 
readily  be  dealt  with  on  a  preventive,  rather  than  on  an  after-the-fact  basis. 
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Proper  and  adequate  liaison  consumes  time  like  any  other  investigational  ac- 
tivity, but  properly  conducted  can  lead  to  the  cultivation  of  valuable  sources  of 
scientific  information  which  will  aid  the  staff  in  dealing  with  problems  in  their 
incipient  stages.  Increased  liaison  is  suggested  or  contemplated  with  the  follow- 
ing agencies:  FDA,  Natl.  Clearinghouse  for  Smoking  and  Health,  Natl.  Cancer 
Inst,  Federal  Committee  on  Pest  Control,  Natl.  Inst,  of  Environmental  Health 
Sciences,  and  Pesticides  Regulation  Division  of  USDA. 

It  is  essential  that  channels  of  communication  be  established  with  various 
scientific  organizations  for  the  appointment  of  scientific  advisory  committees  to 
cooperate  with  the  Federal  Trade  Commission  and  to  whom  the  staff  could  turn 
for  consultation  and  help  on  the  wide  variety  of  scientific  problems  that  arise  in 
connection  with  the  Commission's  regulatory  operations.  The  nurturing  of  such 
cooperative  relationships  will  require  continuing  active  liaison  by  this  Division 
with  a  substantial  Investment  of  time. 

Manpower  requirement. — It  is  estimated  that  effective  formal  liaison  activi- 
ties inside  and  outside  of  government  will  require  during  fiscal  1971  the  equiv- 
alent of  about  one-half  man-year,  probably  divided  between  a  medical  oflBcer  and 
non-medical  scientist. 

n.   NEW   PEOJECTS 

As  stated  in  the  Division  of  Scientific  Opinions  memorandum  of  June  4,  1969 
transmitting  to  the  Commission  its  fiscal  1971  budget  plans,  it  is  futile  to  discuss 
new  projects  and  programs  without  a  massice  transfusion  of  professional  and 
supporting  clerical  personnel  to  remedy  the  Division's  manpower  anemia.  The 
Division's  present  workload  its  becoming  unmanageable  and  without  substantial 
increases  in  manpower  projects  now  in  progress  are  unlikely  to  receive  ade- 
quate coverage  much  less  taking  on  new  ones  however  desirable  or  needy  such 
projects  may  be.  As  observed  in  the  aforementioned  memorandum  the  day  to 
day  operational  demands  preclude  the  assumption  by  this  Division  of  any  fur- 
ther responsibilities  and  may  even  necessitate  curtailing  or  abandoning  some  of 
what  it  is  now  doing. 

The  undertaking  of  any  new  projects  will  become  feasible  only  if  the  profes- 
sional staff  nnd  supporting  clerical  personnel  are  substantially  augmented.  There 
follows  a  list  and  discussion  of  those  "new  projects"  which  are  deemed  to  be  of 
sufficient  public  interest  and  health  importance  as  to  warrant  regulatory  con- 
sideration on  a  product  category  and  industry-wide  basis. 

A.  Drug  and  Device  Industry 

1.  Cough    preparations 

In  1967  the  public  spent  $211,060,000  on  cough  preparations  (drugs,  lozenges, 
troches,  sirups,  elixers  and  expectorants),  and  the  industry  spent  over  $14,000,000 
in  advertising  them.  A  trade  regulation  rule  incorporating  the  NAS-NRC  panel 
recommendations  as  well  as  the  significant  principles  established  in  the  Com- 
mission's case  against  Merck  (Sucrets)  will  be  recommended  and  could  extend 
into  and  well  beyond  fiscal  1971. 

Manpmver  requirements. — It  is  estimated  that  this  project  would  require  one 
half  year  of  a  medical  officer's  time. 

2.  Mouthy-ashes,  gargles,  antiseptics,  and  aerosol  disinfectant  sprays 

The  industry  spent  $45,465,000  in  1967  advertising  19  brands,  with  a  cost  to 
the  public  of  $200,470,000.  The  experts  who  have  evaluated  these  products  feel 
that  no  medicinal  or  therapeutic  or  preventive  claims  may  justifiably  be  made 
for  any  of  these  products,  which  are  advertised  for  the  prevention  and  treatment 
of  colds,  sore  throats,  influenza  and  other  ailments.  Lysol  Disinfectant  Spray 
and  Listerine  exemplify  the  problem.  It  may  be  possible  to  handle  these  in  the 
same  rule  as  the  cough  preparations,  or  two  separate  hearings  may  prove  neces- 
sary. In  either  event  we  foresee  action  extending  through  fiscal  1971  and  longer. 

Manpoirrr  requirements. — It  is  estimated  that  this  project  would  require  one 
man-year  of  a  medical  officer's  time. 

5.  Common  colds  and  sinus  preparations 

A  wide  variety  of  preparations  including  cold  tablets,  capsules  and  vaccines, 
antihistamines,  nose  drops,  nasal  sprays  and  inhalants,  and  salves  and  ointments 
are  advertised  with  many  questionable  claims  for  the  common  cold  and  its  many 
symptoms,  and  for  sinus  conditions.  The  consumer  spent  about  $255,000,000  on 
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•common  cold  and  sinus  preparations  during  1967  while  industry  advertising  pro- 
motional expenditures  exceeded  $25,000,000.  Indicative  of  the  public  interest  is 
the  estimate  that  some  500,000,000  cases  of  the  common  cold  alone  occur 
annually. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
and  one  half  man  years  of  a  medical  officer's  time. 

4.  Antacids  and  laxatives 

The  customers  spent  $91,950,000  in  1967  for  antacids,  and  $183,600,000  for 
laxatives.  Advertising  figures  are  given  for  the  two  categories  combined  as 
$36,757,000.  A  major  regulatory  effort  extending  over  several  years  will  undoubt- 
edly be  necessary  to  handle  the  deceptive  problems  of  which  we  are  now  aware 
with  respect  to  antacids.  Laxatives  may  require  a  trade  regulation  rule  to  limit 
claims  and  to  require  aflirmative  disclosures.  It  is  unlikely  that  this  could  be 
undertaken  prior  to  fiscal  1971. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time. 

5.  Topical  antiseptics 

These  products  constitute  a  large  proportion  of  the  $28,094,000  spent  in 
advertising  skin  medications.  The  public  spent  $58,930,000  in  external  antiseptics 
alone.  It  is  doubtful  whether  many  of  these  products  possess  any  useful  proper- 
ties, medically  speaking.  These  products  will  probably  require  more  individual- 
ized handling,  so  that  the  project  will  start  later  and  extend  into  fiscal  1971 
and  beyond. 

Manpoicer  requirements. — It  is  estimated  that  this  project  would  require  one 
half  man  year  of  a  medical  officer's  time. 

6.  Dentifrice  and  dental  preparations 

Dentifrice  advertising  has  been  the  subject  of  Congressional  investigation  and 
consumer  organization  criticism.  Involved  are  questions  of  excessive  abrasive- 
ness,  whitening  claims  and  dental  decay  protection  claims.  The  advertising 
bombards  the  public  with  scientific  sounding  test  results  from  which  the  public 
cannot  determine  for  itself  whether  the  claims  are  true,  half-true  or  false. 

The  dentifrice  field  is  highly  competitive  with  so-called  new  products  being 
introduced  frequently.  The  volume  of  advertising  is  substantial  with  more  than 
$39,000,000  having  been  spent  by  industry  in  1967.  The  public  is  reported  to  have 
spent  more  than  $316,000,000  on  dentifrices  in  1967. 

Manpoicer  requirements. — It  is  estimated  that  this  project  would  require  one- 
half  man  year  of  a  medical  officer's  time  and  one  and  one-half  man  years  of  a 
non-medical  scientist's  time. 

7.  Sedatives  and  stimulants 

Advertising  product  promotions  for  relief  of  tension,  anxiety,  nervousness  and 
insomnia,  and  to  calm  "jittery"  nerves  and  induce  sleep  are  increasing,  as  are 
products  being  offered  to  keep  you  awake  if  you  are  tired  and  sleepy.  Such  claims 
are  suspect  and  these  products  constitute  another  project  for  fiscal  1971.  In  1967, 
industry  spent  over  $8,800,000  advertising  eight  principal  brands  of  sedatives  and 
stimulants  while  the  public  spent  almost  $25,000,000  on  non-prescription  sleeping 
aids  alone. 

Manpoicer  requirements. — It  is  estimated  that  this  project  would  require  on« 
half  man  hour  year  of  a  medical  officer's  time. 

8.  Skin  remedies 

Products  for  psoriasis,  acne  and  other  skin  conditions  are  being  actively  adver- 
tised and  promoted  to  the  public  often  with  exaggerated  claims.  This  product 
category  is  another  project  for  fiscal  1971.  In  1967,  the  public  spent  more  than 
$41,000,000  for  acne  aid  products  alone. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time. 

9.  Miscellaneous  drug  product  advertising 

Adequate  coverage  of  the  advertising  of  a  miscellaneous  variety  of  products 
offered  for  memory  impairment,  epilepsy,  diarrhea,  asthma,  relaxation,  burns, 
foot  trouble,  aphrodisia,  weakness,  fatigue  and  numerous  other  symptoms,  con- 
ditions and  diseases  is  another  project  to  be  deferred  until  fiscal  1971. 
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Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time. 

10.  Miscellaneous  device  product  advertising 

The  propriety  of  advertising  claims  for  a  miscellaneous  variety  of  devices  such 
as  oxygen  inhalers,  circulatory  improvement  devices,  sun  lamps,  bed  warmers, 
bed  boards,  sleep  inducing  and  teaching  devices,  electric  toothbrushes,  electric 
shavers,  vaporizers,  therapeutic  shoe  devices  and  devices  with  general  health 
claims,  is  another  project  to  be  deferred  until  fiscal  1971. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
man  year  of  a  medical  officer's  time  and  one  man  year  of  a  non-medical  scientist's 
time. 

B.  Food  Industry 

1.  Vegetable  oil,  vegetable  shortening  and  margarine  product  advertising 

More  than  500,000  deaths  annually  are  attributed  to  heart  attacks.  Many 
thousands  of  these  deaths  occur  among  people  in  the  prime  of  life.  Heart  attacks 
are  responsible  for  more  than  25%  of  all  deaths  in  the  United  States.  The  patho- 
logical condition  underlying  the  development  of  heart  attacks  is  atherosclerosis 
or  hardening  of  the  arteries  characterized  by  fatty  degeneration  of  the  blood 
vessels.  Experimental  evidence  points  to  a  strong  association  between  elevated 
blood  cholesterol  levels  and  atherosclerosis,  and  between  high  saturated  dietary 
fat  intake  (animal  fats  such  as  bacon,  lard,  beef  fat,  butter,  cream,  and  egg 
yolks)  and  above  normal  blood  cholesterol  levels.  The  substitution  of  polyunsatu- 
rated fats  (mostly  liquid  vegetable  oils  and  fish  oils)  for  a  substantial  percentage 
of  saturated  fat  intake  has  been  reported  to  lower  the  blood  cholesterol  level. 

The  American  Heart  Association  has  taken  a  strong  official  position  in  publi- 
cations and  releases  addressed  to  the  laity  and  to  the  medical  profession  on  the 
need  of  curtailing  animal  fat  intake  and  substituting  instead  polyunsaturated 
fatty  acid  containing  foods  such  as  vegetable  oils  and  margarine.  It  must  be 
emphasized  that  not  all  vegetable  oils  and  margarines  are  high  in  polyunsatu- 
rated fatty  acids. 

There  has  been  wide-spread  exposure  of  the  general  public  to  information  on 
the  subject  of  edible  oils  and  fats  and  the  possible  health  benefits  from  increased 
consumption  of  polyunsaturated  fats  (vegetable  and  fish  oils)  and  simultaneous 
decreased  intake  of  saturated  fats  (animal  fats,  such  as  bacon,  lard,  beef  fat, 
butter,  cream  and  egg  yolks).  The  news  media  have  informed  the  consumer  that 
there  is  a  strong  association  between  elevated  blood  cholesterol  and  athero- 
sclerosis, and  between  high  saturated  fat  intake  and  above  normal  blood  choles- 
terol levels ;  and  that  the  substitution  of  polyunsaturated  fats  for  a  substantial 
percentage  of  saturated  fat  intake  has  been  reported  to  lower  he  blood  choles- 
terol level.  The  general  public  has  also  been  told  that  the  pathological  condition 
underlying  the  development  of  heart  attacks  is  atherosclerosis  or  hardening  of 
the  arteries,  and  that  heart  attacks  are  responsible  for  more  than  25%  of  all 
deaths  in  the  United  States. 

Various  vegetable  oil,  vegetable  shortening  and  margarine  products  are  being 
promoted  to  the  consumer  as  good  sources  of  polyunsaturated  fats.  Many  are 
being  advertised  as  being  high,  higher  and  highest  in  polyunsaturated  fats  and 
low,  lower  and  lowest  in  saturated  fat.  Food  fats  and  oils  contain  three  kinds  of 
fatty  acids,  saturated,  monounsaturated  and  polyunsaturated.  A  single  food  may, 
and  usually  does,  contain  varying  amounts  of  all  three  kinds  of  fatty  acids. 
Liquid  vegetable  oils  which  have  been  hydrogenated  or  "hardened"  for  use  in 
margarine  and  shortening  manufacture  have  lost  part  of  their  original  polyun- 
saturated fat  content.  Hydrogenation  chemically  converts  some  of  the  polyun- 
saturated fat  into  saturated  fat,  the  degree  of  conversion  depending  upon  the 
extent  of  the  hydrogenation  and  the  particular  process  employed.  Since  mar- 
garine and  other  vegetable  oil  products  vary  in  their  content  of  each  of  the  three 
kinds  of  fatty  acids,  and  in  other  respects  which  may  be  of  health  significance, 
depending  not  only  upon  the  basic  ingredients  used  but  also  upon  the  method  of 
manufacture  of  the  finished  product,  neither  the  con.sumer  nor  most  physicians 
are  presently  in  a  position  to  make  perceptive  selections. 

Neither  current  labeling  nor  current  advertising  of  this  product  category  pro- 
vides sufficient  information  to  enable  consumers  or  physicians  to  make  a  knowl- 
edgeable choice  on  the  basis  of  relative  content  of  polyunsaturated  fats  and 
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saturated  fats  from  among  the  products  on  the  market.  There  have  been  a  num- 
ber of  complaints  from  consumers  and  physicians  about  the  failure  of  labeling 
and  advertising  to  provide  this  needed  information. 

By  memorandum  of  September  28,  1966,  the  Division  of  Scientific  Opinions 
suggested,  and  by  memorandum  of  October  10,  1966,  the  Commission  authorized 
this  Division  to  implement  its  recommendation  that  companies,  which  volun- 
tarily promote  their  oils,  fats  and  fatty  foods  as  being  high  in  polyunsaturated 
fatty  acids,  state  in  advertising  how  much  polyunsaturated,  monounsaturated 
and  saturated  fat  are  present  in  the  product.  The  Division  of  Scientific  Opinions 
had  stated  in  this  memorandum  that  if  the  health  value  of  substitution  of  poly- 
unsaturated for  saturated  fatty  acids  in  the  diet  is  as  great  as  many  physicians 
believe  it  to  be,  the  deception  inherent  in  inadequate  declaration  of  the  ingredients 
in  such  products  may  be  material.  By  Commission  memorandum  of  January  13, 
1967,  the  Bureau  of  Deceptive  Practices  was  relieved  of  the  duty  Of  submitting 
further  interim  reports  and  the  then  Bureau  Director  suspended  further  work 
on  this  project.  It  is  recommended  that  this  project  be  renewed. 

Manpower  requirements. — It  is  our  intention  to  recommend  a  trade  regulation 
rule  proceeding  as  a  proposed  solution  to  the  problem  presently  raised  by  vege- 
table and  margarine  advertising.  Prior  to  such  staff  recommendation,  liaison  with 
the  Food  and  Drug  Administration,  and  with  the  Food  and  Nutrition  Board  of 
the  National  Research  Council  is  deemed  desirable  to  develop  a  common  enforce- 
able scientific  policy  in  this  area.  Consultation  with  the  Council  on  Foods  and 
Nutrition  of  the  American  Medical  Association  may  also  be  advisable.  It  is  esti- 
mated that  one  man  year  of  a  medical  officer  and  one  man  year  of  a  non-medieal 
scientist  would  be  required  to  undertake  and  see  this  project  to  fruition. 

2.  Special  dietary  foods 

Pending  the  completion  of  the  Food  and  Drug  Administration's  hearing  on  pro- 
posed regulations  for  foods  for  special  dietary  use,  which  have  been  actively 
under  way  for  almost  one  year,  we  have  been  relatively  inactive  in  this  field. 
A  final  decision  by  FDA  is  anticipated  during  fiscal  1970  so  that  a  project  under- 
taking in  this  category  by  FTC  can  be  programmed  for  fiscal  1971. 

Manpower  rrquircmeiitft. — It  is  estimated  that  this  project  would  require  one 
ma"n  year  of  a  medical  oflScer's  time. 

S.  Artificial  sweeteners 

A  major  new  project  which  should  be  started  because  it  involves  a  health  ques- 
tion is  a  re-evaluation  of  advertising  for  all  low-calorie  drinks  containing  artifi- 
cial sweeteners.  In  the  light  of  new  scientific  evidence  of  the  potential  hazard 
of  artificial  sweeteners,  the  Food  and  Drug  Administration  has  recently  initiated 
major  labeling  changes. 

In  1967  industry  was  reported  to  have  spent  over  $4,500,000  to  advertise  and 
promote  artificial  sweeteners,  while  the  public  spent  more  than  $47,000,000  in 
their  purchase. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
half  man  year  of  a  medical  oflScer's  time. 

C.  Miscellaneous  Product  and  Device  Advertising  Other  Than  Foods,   Drugs, 

Devices  and  Cosmetics 

There  are  a  large  number  of  products  and  devices  that  can  be  grouped  together 
in  a  miscellaneous  category.  This  category  includes  cooking  utensils,  detergents, 
soaps,  household  and  other  cleaning  agents,  bleach  dispensers,  silver  cleaners, 
paint  removers,  plastic  cements,  soil  conditioners,  fertilizers,  silage  treatments, 
window  dleaners,  solvents  employed  in  coin-operated  machines  and  water 
sterilizers. 

An  evaluation  of  the  advertising  of  these  products  and  devices  from  the  stand- 
point of  their  eflScacy  and  safety  is  another  project  for  1971. 

Manpower  requirements. — It  is  estimated  that  this  project  would  require  one 
half  man  year  of  a  medical  officer's  time  and  one  and  one  half  man  years  of  a 
non-medical  scientist's  time. 
Respectfully  submitted, 

Geokgb  Dobbs,  M.D., 
Associate  Chief,  Division  of  Scientific  Opinions. 
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TABULAR  SUMMARY  OF  PROJECT  MANPOWER  NEEDS  FOR  FISCAL  1971 
I.  CONTINUING  PROJECTS 


A.  Drug  and  device  industry: 

1.  FTC-FDA  evaluation  of  nonprescription  drug  claims 

2.  Analgesic  product  advertising - -- -- 

3.  Vitamin-mineral  product  advertising. -. -- - -- 

4.  Weight  reduction  advertising  claims  for  drugs,  plans,  formulas,  and  devices. 

B.  Cigarette  industry - — 

C.  Food  industry - 

D.  Economic  poisons  and  pesticide  industry --- 

E.  Cosmetic  industry - - 

F.  Formal  liaison  activities --- - - -- -       

Subtotals  of  estimated  manpowerneeds  for  fiscal  1971 - H?^ 


Medical 

NonmedicaF 

officers 

scientists 

3    .. 

2    .. 

1    - 

1    - 

2 

1 

2 

J4 

1 

Yt 

Vi 

H 

H 

II.  NEW  PROJECTS 


A.  Drug  and  device  industry: 

1.  Cough  preparations - 

2.  Mouthwashes,  gargles,  antiseptics,  and  aerosol  disinfectant  sprays 

3.  Common  cold  and  sinus  preparations 

4.  Antacids  and  laxatives --- 

5.  Topical  antiseptics - 

6.  Dentifrice  and  dental  preparations - 

7.  Sedatives  and  stimulants 

8.  Skin  remedies 

9.  Miscellaneous  drug  product  advertising 

10.  Miscellaneous  device  product  advertising -- 

B.  Food  industry: 

1.  Vegetable  oil,  shortening  and  margarine  product  advertising 

2.  Special  d ietary  foods 

3   Artificial  sweeteners    __  

0.  Miscellaneous  product  and  device  advertising  (other  than  foods,  drugs,  devices 
and  cosmetics) -- - 

Subtotal  of  estimated  manpower  needs  for  fiscal  1971 

Combined  totals  of  I  and  II 


Medical 
officers 


3M 


Nonmedica 
scientists 


y? 

1      

m 

1    

H 

1 

1  

1  

1  1 

1  1 

1    

y2 

_H m 

U 5_ 

'mi  8M 


Note:  Total  ptofessionat  manpower  needs  for  fiscal  1971;  clerical  supporting  personnel  to  be  increased  accordingly. 
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Memorandum 

June  20,  1969. 
To :  The  Commission. 
From :  Bureau  of  Deceptive  Practices. 

Subject :  Preliminary  1971  budget.  Commission  Minute,  June  4,  1969,  instructed 
the  staff  to  submit  comments  and  recommendations. 

I.  The  Mission  and  Goals  of  the  Bureau  of  Deceptive  Practices 

Although  interpreting  and  enforcing  Section  5  of  the  Federal  Trade  Commis- 
sion Act  dominates  the  business  of  the  Bureau,  the  Bureau,  in  support  of  the 
Commission  and  to  achieve  effectiveness  in  the  spectra  of  consumer  problems, 
must  embark  visibly  on  a  planned  consumer  program  designed  to  speak  to  public 
demands  for  solutions  to  unmet  marketplace  needs.  As  we  said  in  Part  I  of  our 
"prebudget  submittal"  of  April  25,  1969,  (hereby  made  a  part  of  this  memoran- 
dum by  reference)  the  Commission  must  consider  new  directions,  new  laws,  and 
in  the  event  of  failure  to  do  so,  the  emergence  of  new  agencies  to  cope  with  today's 
problems  unsolved  by  yesterday's  machinery. 

Everybody  has  found  the  consumer — the  legislator,  the  government  adminis- 
trator, the  corporate  executive  and,  most  importantly,  the  citizen  who  has  dis- 
covered that  as  a  consumer  it  pays  to  complain.  Demands  for  solutions  to  the 
aggravations  and  frustrations  of  the  consuming  public  impel  a  widening  of  tUe 
objectives  of  the  Federal  Trade  Commission.  Such  goals  should  include  develop- 
ment of  techniques  for  identifying  nationally-important  marketplace  problems ; 
responding  to  individual  consumer  complaints ;  a  legislative  program  to  fill  the 
gaps  in  consumer  protection  laws ;  consumer  education  ;  a  program  for  improving 
producer-consumer  relations ;  a  Federal  Trade  Commission  public  information 
program  for  consumers ;  effective  liaison  with  consumer  organizations  and  orga- 
nizations with  identifiable  consumer  interests ;  participation  in  significant  insti- 
tutes and  seminars  on  consumer  problems  in  concert  with  law  schools  and  other 
graduate  disciplines,  i.e..  economics  and  business,  trade  associations  and  labor 
unions;  organizations  of  state,  country  and  city  officials;  sponsorship,  annually, 
of  a  national  maretplace  conference  with  participants  recruited  from  consumer 
spokesmen,  businessmen,  government,  and  the  academic  community;  and  the 
development  of  a  government  program  to  achieve  ".  .  .  uniform  and  intelligible 
consumer  product  standards  . . .". 

In  this  paper,  we  are  offering  the  first,  rough  draft,  outline  of  a  program  to 
meet  the  ever-increasing  demands  of  the  American  consumer  and  businessman  for 
a  fair  shake  and  an  honest  deal.  Much  of  our  presentation  is  old  stuff — a  reshap- 
ing of  traditional  programs.  Much  of  it  is  new  and  perhaps,  to  some,  quite  vision- 
ary. Where  practical,  we  have  tried  to  follow  the  suggestions  and  answer  the 
questions  of  Commissioners  Jones  and  Nicholson.  Unfortunately,  the  shortage  of 
time  and  the  unique  nature  of  our  existing  and  proposed  programs  ruled  out 
rigid  adherence  to  their  principals.  For  these  departures,  we  apoligize. 

II.  The  Bureau's  Present  Situation  and  Plans  for  1970 

Historically,  the  principal  function  of  this  Bureau  has  been  case-by-case  en- 
forcement of  the  Federal  Trade  Commission  Act.  All  of  its  efforts  and  all  of  its 
personnel  were  directed  to  that  end.  This  situation  began  to  change  in  1967,  when 
the  Division  of  Special  Projects  was  formed  within  the  Bureau.  While  this  Divi- 
sion at  the  outset  expended  a  good  part  of  its  effort  in  the  enforcement  field, 
handling  casework  on  segregated  housing  and  the  D.C.  Consumer  Protection  Pro- 
gram, it  has  now  departed  completely  from  that  role  and  is  engaged  solely  in 
programs  having  an  industry-  or  country-wide  application.  If  a  need  for  a  ca-se- 
by-case  approach  is  discovered  within  one  of  its  programs,  the  responsibility  for 
drafting  complaints  and  conducting  individual  respondent-directed  inquiries  is 
shifted  to  one  of  the  other  divisions.  Needless  to  say,  the  uncertainty  surrounding 
the  industry-wide  programs  which  will  be  assigned  to  the  Bureau  greatly  com- 
plicates the  task  of  planning  for  1971.  Bureau  management  finds  it  very  difficult 
to  predict  whether  its  role  in  the  industry-wide,  regulatory  field  will  be  enlarged 
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or  curtailed.  We  can  never  know  whether  the  Commission  will  assign  primary 
responsibility  for  a  project  such  as  the  upcoming  automobile  pricing  inquiry  to 
this  Bureau  or  the  Bureau  of  Industry  Guidance.  However,  for  the  purposes  of 
this  paper,  we  are  assuming  that  the  Bureau  will  at  least  continue  to  be  assigned 
consumer  protection  programs  having  application  throughout  the  industry  or  the 
country  and  will  carry  through  programs  already  started.  We  also  assume  that 
we  will  continue  to  have  responsibility  for  the  Truth-In-Lending  statute. 

The  rise  of  "consumerism"  has  forced  the  Bureau  to  devote  an  ever-increasing 
amount  of  effort  to  anticipating  and  responding  to  the  demands  of  the  highly 
vocal  and  visible  spokesmen  of  this  phenomenon.  Simply  answering  the  mail 
now  takes  far  more  than  ten  percent  of  our  time  and  personnel.  While  the 
Bureau  has  received  some  additional  personnel  over  the  years,  the  influx:  has 
not  kept  up  with  the  new  duties  and  functions  assigned.  The  result  has  been 
that  the  number  of  attorneys  now  engaged  in  casework  enforcement  is  twenty 
percent  smaller  than  the  number  engaged  in  that  work  in  1004.  We  now  have 
about  forty-two  men  ostensibly  engaged  in  enforcement ;  in  1964,  we  had  fifty-two. 

Turning  now  from  the  general  to  the  specific,  we  will  give  a  current  situation 
report  on  the  major  programs  with  which  this  Bureau  is  engaged  and  our  plans 
for  fiscal  1970.  The  Commission  Minute  of  .Tune  4.  1969,  directs  us  to  organize 
our  presentation  along  functional  rather  than  organizational  lines,  and  we 
have  done  so.  The  pattern  of  organization  which  appears  in  this  section  will  be 
followed  in  the  final  section  where  we  discuss  our  needs  for  1971. 

A.    THE   INPUT   PROGRAMS 

By  "Input  Programs"  we  mean  the  programs  which  supply  us  with  the  infor- 
mation needed  to  plan  and  conduct  an  intelligent  campaign  of  consumer  protec- 
tion. The  programs  include  not  only  the  "passive"  mailbag  input  where  informa- 
tion is  thrust  upon  us,  but  encompass  the  affirmative  efforts  to  acquire  informa- 
tion, such  as  monitoring  and  liaison  contacts  with  groups  and  individuals  who 
possess  needed  information.  All  of  these  programs  are  now  grossly  under- 
staffed, with  the  result  that  necessary  information  is  either  not  being  gathered 
or  when  gathered  is  not  being  properly  analyzed  and  utilized  in  developing 
programs. 

1.  The  Mailbag 

The  processing,  answering  and  analyzing  of  complaints  and  inquiries  from 
the  public,  other  government  agencies  and  the  like,  is  currently  being  handled 
by  three  experienced  attorneys  (two  being  on  detail  from  enforcement  divisions) 
and  three  recent  law  school  graduates  under  the  direction  of  Mr.  Berryman 
Davis.  The  current  practice  is  to  break  in  new  attorneys  on  the  mailbag  for 
a  period  of  three  to  six  months.  They  are  then  transferred  to  other  divisions 
and  newly  hired  law  school  graduates  take  their  place.  As  the  Commission  will 
see  in  an  ensuing  section,  we  plan  to  drastically  overhaul  and  change  this 
procedure. 

It  should  not  be  thought  that  this  small  letter-writing  force  is  up  to  the  task 
of  responding  to  all  complaint  and  inquiry  letters  received  by  the  Bureau,  for, 
much  of  this  work  is  performed  by  the  lawyers  assigned  to  the  other  divisions. 
For  example,  very  few  of  the  approximately  one  hundred  and  fifty  Congressional 
letters  now  received  each  months  are  answered  by  this  group.  The  attorneys  in 
Mr.  Vitale's  Division  alone  have  been  answering  about  one  hundred  Congres- 
sionals  a  month,  in  the  latter  half  of  fiscal  1969. 

The  size  of  the  mailbag  is  growing  quite  rapidly.  In  fiscal  1968,  this  Bureau 
received  7215  applications  for  complaint.  In  fiscal  year  1969,  this  figure  will  rise 
to  8904.  In  fiscal  year  1968,  we  received  944  inquiry  letters.  These  will  rise  to 
1062  for  fiscal  year  1969.  At  the  present  time,  we  are  doing  little  more  than 
merely  handling  this  torrent  of  mail.  We  are  not  properly  analyzing  it  for  trends 
or  implications.  This  situation  will  change  with  the  advent  within  a  few  weeks 
of  ADP.  We  will  begin  changing  both  the  structure  and  the  procedures  of  our 
correspondence  unit  in  1970.  The  planned  changes  are  outlined  below  in  the 
section  containing  our  1971  proposals.  Hopefully,  some  of  the  plan  can  be  imple- 
mented within  the  budget  structure  approved  for  1970.  The  need  is  here  now, 
but  the  present  "personnel  freeze"  and  the  demands  of  other  programs  may 
frustrate  plans  for  an  early  start. 
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2.  The  Advertising  Monitoring  Program 

The  Monitoring  Program  as  presently  conducted  can  only  be  called  a  token, 
pilot  operation.  We  usually  use  two  or  three  part-time  law  students  to  physically 
conduct  the  Monitoring  Program,  but  at  the  present  time,  are  down  to  one.  These 
monitors  perform  a  purely  clerical  function.  Attorneys  throughout  the  entire 
Commission  submit  requests  for  advertising  of  products  in  which  they  are  inter- 
ested such  as  analgesics,  hemorrhoid  remedies  and  the  like.  The  monitors  examine 
the  material  received  from  various  sources  and  clip  the  requested  advertise- 
ments. In  other  words,  this  is  a  "clipping  service"  and  not  a  monitoring  service. 
The  only  monitoring  being  done  at  the  present  time  is  that  of  the  national  tele- 
vision networks'  submissions.  These  are  submitted  to  an  attorney  in  the  Food  & 
Drug  Advertising  Division  and  to  scientific  personnel  in  the  Division  of  Scientific 
Opinions.  The  television  ads  are  there  examined  for  truthfulness  and  general 
compliance  with  the  law.  We  are  not— repeat,  not — monitoring  in  this  sense  re- 
gional television  and  radio,  national  radio  national  print  media,  and  newspapers. 
Our  plans  for  1971  involve  an  effective  Monitoring  Program.  We  do  not  have  one 
at  this  time,  and  1970  will  see  little,  if  any,  improvement.  We  have  formulated 
a  plan  to  monitor  national  magazines  using  Commission  personnel  on  a  volunteer 
basis.  This  will  work  in  much  the  same  fashion  as  the  present  volunteer  televi- 
sion Monitoring  Program,  except  that  only  selected  persons  will  participate.  For 
example,  we  will  supply  photography  magazines  to  persons  who  have  that  pas- 
time as  a  hobby,  and  hence,  have  some  expertise.  They  will  return  the  magazine 
after  perusal  with  suspect  ads  noted  and  comments  thereon.  The  monitor  gets  to 
read  a  free  magazine,  and  the  Commission  gets  a  free,  expert  opinion. 

There  is  only  one  thing  inhibiting  the  initiation  of  this  Program.  We  have  no 
attorneys  to  handle  the  imput  the  Program  would  generate.  It  must  wait  until 
1971. 

3.  AflSrmative  Input 

An  Input  Program  which  is  not  functioning  at  this  time  is  the  affirmative  seek- 
ing out  from  government,  consumer,  and  private  groups  of  information  as  to  con- 
sumer needs  which  we  are  unable  to  secure  via  the  mailbag  and  referrals.  The 
poor  don't  write  letters,  and  an  affirmative  effort  to  learn  their  needs  is  manda- 
tory. We  have  no  time  and  no  personnel  at  the  present  time  to  devote  to  this  neces- 
sary function.  Of  course,  a  few  intermittent  contacts  are  made  in  pursuit  of  a 
particular  program  such  as  the  D.C.  Consumer  Protection  Program,  but  what  is 
needed  is  a  direct  and  continuous  contact  on  a  broad-scale  by  personnel  who  are 
especially  competent  by  reason  of  educational  and  other  qualifications  to  handle 
this  kind  of  assignment  and  to  properly  analyze  the  results. 

B.    THE   ENFORCEMENT   PROGRAM 

By  the  "Enforcement  Program"  we  mean  that  activity  which  is  devoted  entirely 
to  the  enforcement  of  our  various  statutes  via  the  traditional  seven-digit  inve.sti- 
gation  and  case-by-case  approach.  In  this  Bureau,  this  Program  is  the  responsi- 
bility of  the  Divisions  of  General  Practice  and  Food  &  Drug  Advertising.  At  the 
end  of  the  third  quarter  of  fiscal  year  1969,  we  had  a  total  of  forty-two  attorneys 
handling  the  enforcement  caseload  of  the  Bureau.  The  figure  of  forty-two  at- 
torneys includes  two  division  chiefs,  and  three  senior  grade  attorneys  who  assist 
them  and  who  handle  practically  no  cases  themselves.  The  number  of  effective 
case  producers  shrinks  even  more  when  one  considers  that  attorneys  Cox  and  :Mac- 
Donald  are  detailed  full-time  to  the  Screening  and  Planning  Section,  and  Attorney 
Vittone  is  detailed  full-time  to  Commissioner  Nicholson's  office.  Attorneys  Wil- 
liams and  James  handle  very  little  casework,  but  are  engaged  primarily  in  con- 
sumer liaison  and  educational  activities  in  connection  with  the  D.C.  Consumer 
Protection  Program. 

The  two  enforcement  divisions  have  been  reducing  their  caseload  (from  967 
investigations  at  the  beginning  of  the  fiscal  year  to  787  at  the  end  of  the  third 
quarter),  but  the  procedure  by  which  this  has  been  accomplished  will  not  reflect 
credit  upon  the  Commission  and  is  probably  doing  much  to  harm  its  image.  We 
simply  have  not  been  opening  very  many  new  cases.  In  fiscal  year  1967.  we  opened 
666  investigations.  In  fiscal  year  1968,  the  number  had  dropped  to  388.  This  year, 
w^e  will  open  between  170  and  180  new  seven-digit  investigations.  This  means  that 
8724  pleas  for  action  or  assistance  were  turned  down. 
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The  case-producing  attorneys  labored  assiduously  during  1969,  and  have  com- 
piled quite  a  record.  By  the  end  of  the  year,  they  will  have  completed  about  507 
investigations.  They  vrill  have  secured  the  issuance  of  about  63  complaints  and 
the  issuance  of  about  72  final  orders  to  cease  and  desist.  But,  it  is  doubtful 
that  production  at  this  rate  will  continue  in  fiscal  year  1970,  since  the  Bureau 
has  lost  by  resignation,  transfer  and  illness,  ten  of  its  effective  case-producing 
attorneys.^  The  replacements,  when  secured,  will  have  to  be  trained.  Moreover, 
it  does  not  appear  that  1970  will  bring  a  reduction  in  the  Congressional  letter  and 
report  writing  duties  of  the  attorneys.  Thus,  during  1970,  the  Commission  can 
expect  a  continuation  of  the  delays  in  processing  of  casework  and  a  continuation 
of  the  present  policy  of  drastically  restricting  the  number  of  seven-digit  investiga- 
tions opened. 

C.    THE   COMPLIANCE   PROGRAM 

The  Bureau's  Compliance  Program  in  1969  and  in  1970  is  and  will  be  one 
hundred  percent  passive.  The  eleven  attorneys  assigned  to  this  work  are  unable 
to  keep  up  with  the  work  which  is  thrust  upon  them.  A  glance  at  the  statistics 
shows  the  situation.  During  the  first  three  quarters  of  fiscal  1969,  the  Division 
handled  536  complaints  of  order  violation,  but  ended  up  the  third  quarter  with 
a  backlog  of  183  matters,  twenty  more  than  they  had  at  the  start  of  the  fiscal 
year.  The  same  situation  exists  with  respect  to  reports  of  compliance.  They 
had  146  at  the  beginning  of  the  fiscal  year  and  ended  the  third  quarter  with 
171  on  hand.  They  began  the  year  with  164  compliance  investigations  in  progress 
and  ended  the  third  quarter  with  181.  In  sum,  they're  losing  ground  ! 

Only  three  matters  were  certified  to  Justice  for  penalty  proceedings  during  the 
first  three  quarters  of  1969,  but  this  figure  will  be  at  least  doubled  in  1970.  How- 
ever, penalty  certifications  are  a  reflection  of  the  compliance  investigations  in- 
stituted. Fiscal  year  1970  will  see  a  drastic  reduction  in  the  number  of  investiga- 
tions commenced,  for  a  crash  effort  will  be  made  to  reduce  the  number  of  reports 
of  compliance  awaiting  processing.  Since  only  43  were  completed  during  the  first 
three  quarters  of  fiscal  1969,  the  backlog  of  171  appears  formidable. 

p.    THE    TRUTH-IN-LENDING    PROGRAM 

The  Truth-In-Lending  Program  is  a  developing  operation  at  present  conducted 
by  seven  attorneys  in  Washington  with  the  temporary,  full-time  assistance  of 
two  attorneys  in  each  field  oflice.  This  small  force  has  performed  a  yeoman's 
service  in  fiscal  year  1969.  It  has  mailed  out  three  quarters  of  a  million  copies 
of  Regulation  Z  by  utilizing  a  private  distribution  source.  The  force  has  dis- 
tributed more  than  fifty  thousand  copies  of  the  booklet  itself  by  direct  mail  from 
Washington  and  by  utilization  of  the  eleven  field  offices.  The  mailbag,  consisting 
for  the  most  part  of  inquiries,  for  this  group  has  now  reached  an  average 
of  approximately  fifty  letters  a  day.  The  field  office  personnel  are  at  present 
entirely  engaged  in  an  educational  effort  aimed  at  informing  lenders  and  credi- 
tors how  to  comply  with  the  statute.  We  estimate  that  the  field  men  hnve  spoken 
to  about  fifteen  thousand  businessmen  during  the  past  four  months.  Needless  to 
say,  there  is  no  fat  in  this  Program  at  the  present  time. 

The  present  plans  for  the  1970  fiscal  year  call  for  an  increase  in  the  man- 
power for  this  Program  to  a  total  of  one  hundred  and  fifty.  However,  the  de- 
ployment or  allocation  of  the  personnel  between  the  field  and  Washington  has 
been  revised  somewhat.  Present  plans  envision  the  placement  of  one  hundred 
and  fifteen  of  the  total  personnel  in  the  field  ofiices.  Each  of  the  eleven  field 
offices  will  have  one  supervising  attorney-examiner.  The  ninety,  nonlawyer.  con- 
sumer credit  examiners,  and  a  clerical  supporting  staff  of  fourteen  will  be 
allocated  among  the  various  field  offices  in  proportion  to  area  to  be  covered. 
The  Washington  staff  will  consist  of  three  supervisors,  nineteen  staff  attorneys, 
four  professionals  with  nonlegal  discipline,  and  a  clerical  staff  of  nine. 

Needless  to  say,  the  recruiting,  training,  and  placement  of  this  staff  is  not 
going  to  take  place  overnight,  and  much  of  1970  will  be  devoted  to  recruiting  and 
organization.  At  the  same  time,  1970  will  .see  the  beginning  of  an  Enforcement 
Program  and  a  continuation  of  the  educational  effort. 


^  Attornpys  Oden.  Rodway,  Vittone,  Oglesby,  Eberly,  Frascati,  Mlrabplll,  Barr  and 
Bullock.  Mr.  Pope  suffered  a  stroke,  and  is  on  extended  sick  leave.  Needless  to  say,  we 
hope  for  his  speedy  recovery  and  return. 
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E.   THE  PACKAGIKO  PBOORAM 

At  the  present  time,  the  five  professionals  working  full-time  on  packaging 
put  in  a  full  day.  A  steady  input  of  written  and  telephone  requests  for  infor- 
mation and  technical  interpretation  has  occupied  the  main  efforts  of  two  mem- 
bers of  the  staff.  Telephone  requests  have  averaged  150  calls  per  month  for  one 
of  these  members.  Since  the  initial  publication  of  the  first  interpretative  bulletin 
in  March,  the  mail-list  has  risen  to  1500  by  individually  submitted  requests. 
Requests  for  written,  technical  interpretations  have  numbered  200  in  the  past 
eight  months  and  conferences  with  visiting  attorneys  and  businessmen  average 
at  least  two  per  day.  One  member  of  the  staff  expends  his  full-time  in  screening 
and  responding  to  complaints  conerning  packaging  and  labeling  matters.  In  the 
past  eight  months,  125  complaints  have  been  answered.  Industry  has  been  con- 
tacted in  at  least  one-third  of  these  cases,  with  encouraging  response  to  correc- 
tions suggested. 

During  the  year,  fiscal  1970,  the  first  public  hearing  under  the  regulatory 
procedure  is  scheduled.  This  is  an  uncharted  course  and  could  be  time  con- 
suming. In  addition,  the  staff  must  render  technical  assistance  to  the  General 
Counsel  defending  the  District  Court  suit  challenging  the  Federal  Trade  Com- 
mission's defiuitiun  of  "consumer  commodity".  It  is  anticipated  that  these  cases 
may  be  only  the  beginning  of  an  extremely  demanding,  time-consuming  episode 
of  other  hearings  are  demanded  or  threatened  suits  are  filed.  In  addition,  the 
staff  has  been  directed  to  undertake  an  investigation  of  nonfunctional,  slack- 
fill  in  the  toy  industry,  investigate  the  necessity  of  proper  naming  and  ingre- 
dient-listing in  the  charcoal  industry,  and  complete  the  issuance  of  "cents-off" 
regulations.  These  efforts  will  be  the  maximum  possible  under  Section  5  of  the 
Act  with  the  staff  of  five  professionals  as  now  planned.  Primary  enforcement 
efforts  must  be  devoted  to  additional  liaison  and  schooling  assistance  to  field 
oflSces,  state  agencies  and  Customs'  officials.  Complaints  are  anticipated  to  in- 
crease many  fold,  and  timely  screening  and  answering  may  pose  an  insurmount- 
able problem.  An  involved  study  of  state  integration  and  uniformity;  surveys 
and  market  studies  for  effectiveness  of  the  Act  desired  by  Congress :  enforce- 
ment; and  industry  and  consumer  aids  to  the  total  understanding  of  this 
Act  must  await  appropriate  staffing.  Interpretations  are  anticipated  to  continue 
in  high  demand  for  at  least  the  next  six  months  after  which,  it  is  hoped,  a 
certain  amount  of  effort  may  be  turned  to  industry  survey  and  advice  followed 
by  possible  voluntary  compliance  where  mistakes  are  discovered.  Since  new 
compliance  actions  are  not  available  for  this  year  and  enforcement  will  be 
meager,  a  laxity  is  anticipated  which  will  be  a  severe  burden  for  future  years. 
Industry  has  already  shown  the  desire  for  these  basic  regulations  to  erase 
deception  and  will  perform  a  great  deal  of  self-policing.  If  these  reports  are  not 
aggressively  followed  up,  the  entire  thrust  of  our  efforts  will  wane  to  ineffective- 
ness at  this  beginning  stage.  Needless  to  say,  this  small  group  of  five  profes- 
sionals and  three  clerical  employees  will  be  more  than  busy  in  1970. 

F.    THE   SCIENTIFIC  ADVICE  AND   ASSISTANCE   PEOGEAM 

This  Program  is  conducted  entirely  by  our  Division  of  Scientific  Opinions. 
This  Division  has  suffered  two  key  retirements  during  fiscal  1969  (Mr.  Irish  and 
Dr.  Hall),  and  we  are  currently  experiencing  diflSculty  in  recruiting  replace- 
ments. We  are  dependent  upon  scientists  in  this  Division  for  expert  advice  in 
drug  and  medical  cases ;  we  also  use  the  physical  scientists  to  assist  in  the  in- 
vetigation  and  preparation  of  ca.ses  involving  a  wide  variety  of  nonmedical, 
scientific  disciplines.  Moreover,  the  personnel  of  this  Division  are  exjyected  to  act 
as  the  scientific  eyes  and  ears  of  the  Commission  and  to  bring  to  its  attention 
any  detected  need  for  action  by  the  Commission  in  the  scientific  field.  Scientists 
in  the  Division  are  currently  assigned  the  job  of  reviewing  all  food,  drug  and 
cosmetic  advertisements  secured  through  the  national  television  Monitoring  Pro- 
gram. A  substantial  portion  of  the  almost  3000  television  iscripts  and  story- 
boards  which  this  Program  produces  each  month  involve  these  products.  We 
can  only  hope  that  in  1970,  we  will  see  our  recruiting  efforts  succeed  and  that  the 
staff  will  at  least  be  brought  up  to  its  former,  authorized  level.  Moreover,  it 
now  appears  that  the  one  additional  medical  oflScer  authorized  in  the  1970  bud- 
get will  not  give  the  Division  the  manpower  it  needs  to  carry  out  its  duties.  We 
hope  that  at  least  two  of  the  eleven  new  attorney  positions  authorized  for  the 
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FDA  Drug  Evaluation  Program  can  be  changed  to  permit  the  hiring  of  two 
additional  medical  officers  for  this  Division  in  1970.  The  need  is  pressing  and 
immediate. 

G.    THE  REGULATORT  PROGRAMS 

In  this  category  fall  the  miscellaneous  activities  which  do  not  usually  involve 
casework  and  which  have  application  to  an  entire  industry.  At  this  point,  we 
will  discuss  only  the  most  important  programs  of  this  type  and  their  planned 
activities  in  fiscal  1970.  With  the  exception  of  the  FDA  Drug  Evaluation  Pro- 
gram conducted  by  the  Divisions  of  Drug  Advertisilng  and  Scientific  Opinions 
the  programs  are  carried  out  by  the  Division  of  Special  Projects. 

1.  The  FDA  Drug  Evaluation  Program 

This  involves  the  review  of  the  advertising  claims  of  at  least  2000  and  per- 
haps as  many  as  4000  individual  drug  products  in  light  of  labeling  requirements 
to  be  promulgated  by  the  Food  and  Drug  Administration. 

It  was  originally  estimated  that  this  project  would  commence  in  the  early 
part  of  fiscal  1969  and  carry  through  fiscal  years  1970  and  1971.  However,  due 
to  delays  within  FDA,  our  participation  has  just  recently  gotten  underway.  We 
have  sent  out  approximately  150  letters  of  inquiry  involving  eight  categories 
of  drugs.  We  have  received  approximately  75  replies. 

We  have  now  reached  the  point  in  this  Program  where  members  of  the  staffs 
of  FTC  and  FDA  are  ready  to  sit  down  to  discuss  proposed  labeling  changes  in- 
volving some  eight  categories  of  nonprescription  drug  products.  Included  in  this 
group  are  iron  preparations,  antacids,  dentifrices,  topical  antibiotics  and  anti- 
septics. The  first  meeting  is  set  for  the  middle  of  July. 

We  have  received  approximately  400  NAS/NRC  Panel  Reports  which  cover 
essentially  all  of  the  nonprescription  drug  categories. 

In  January,  1969.  the  Commission  requested  a  supplemental  appropriation  for 
fiscal  1909  in  the  amount  of  $150,000  for  twenty-two  positions  to  carry  out  the 
responsibilities  of  this  Program.  This  included  one  medical  officer,  eleven  attor- 
neys, seven  clerical  positions  and  three  monitors.  The  fiscal  1970  Budget  request 
calls  for  a  total  of  $250,000  for  the  same  twenty-two  positions  with  one  additional 
clerk-typist  for  a  total  of  twenty-three  new  positions.  No  one  has  been  hired  for 
this  Program  to  date.  As  a  matter  of  fact,  both  the  Division  of  Food  and  Drug 
Advertising  and  the  Division  of  Scientific  Opinions  have  less  personnel  than  they 
had  in  January. 

Obviously,  the  progress  of  this  Program  in  1970  depends  upon  the  recruitment 
of  legal  and  medical  personnel  for  the  two  responsible  Divisions.  If  we  can  get 
the  full  complement  of  authorized  people,  one-third  to  one-half  of  the  project  can 
be  completed  in  1970.  This  assumes,  of  course,  that  FDA  will  move  along  apace, 
an  assumption  made  suspect  by  experience. 

2.  Special  Regulatory  Projects 

Time  and  space  considerations  will  not  permit  a  detailed,  seriatim  discussion  of 
each  of  these  programs  and  its  expected  progress  during  1970.  All  that  we  will 
attempt  to  do  here  is  to  give  a  brief  run-down  on  the  current  status  and  expected 
1970  progress  of  the  more  important  of  these  programs.  In  the  following  section 
presenting  our  1971  plans,  we  discuss  each  of  these  programs  in  some  detail. 

Cigarettes. — In  response  to  a  Commission  direction,  we  have  detailed  one  addi- 
tional attorney  to  work  on  the  preparation  of  the  1969  report  to  Congress  on 
cigai-ettes.  The  three  attorneys  will  submit  the  report  on  time.  The  trade  regula- 
tion rule  proceedings,  contact  with  private  and  government  sources  of  informa- 
tion, legal  supervision  of  the  laboratory  and  preparation  of  press  releases  will 
occupy  the  full-time  of  two  attorneys  during  1970. 

Consumer  protection  hearhiys. — Father  Ralph  Dwan  of  Georgetown  University 
ha.s  been  retained  to  analyze  the  record  of  the  past  year's  hearings  and  pre- 
pare a  report  thereon.  It  is  anticipated  that  this  reixtrt  will  be  completed  and 
submitted  to  the  Commission  in  September  of  1969.  Doubtless,  additional  work 
will  be  required  after  the  Commission  reviews  the  draft  report.  We  anticipate 
using  at  least  one  attorney  on  this  project  for  the  balance  of  1970. 

Magazines. — Surveillance  and  supervision  of  the  PDS  Code  and  the  door-to- 
door  sale  of  magazines  in  general  will  continue  to  occupy  one  attorney  full-time 
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during  all  of  1970.  This  is  in  addition  to  the  enforcement  activities  which  may 
become  necessary.  A  rather  large-scale  field  investigation  is  currently  underway 
and  should  be  completed  within  a  matter  of  weeks.  We  will  spend  a  month  or 
more  analyzing  the  results  of  this  investigation  and  preparing  a  report  to  the 
Commission. 

Encyclopedias. — This  program  involves  oversight  and  study  of  the  sales  prac- 
tices employed  by  encyclopedia  salesmen.  Little  active  work  has  been  performed 
on  this  program  during  19(39  because  of  a  lack  of  manpower.  We  hope  to  com- 
plete the  project  during  fiscal  1970  and  submit  a  comprehensive  report  to  the 
Commission  with  recommendations  as  to  the  action  deemed  necessary.  One 
attorney  will  be  working  on  this  project  full-time  until  it  is  completed.  We  do 
not  anticipate  that  the  project  will  run  over  into  1971. 

Softwood  lumber. — Since  there  appears  to  be  a  fundamental  difference  between 
the  Commission  and  the  Department  of  Commerce  as  to  the  proper  standards  to 
be  set  up,  we  anticipate  that  this  program  will  demand  the  services  of  an 
attorney  for  most  of  1970. 

Automobile  ivarranties. — The  staff  report  on  this  matter  will  be  submitted  by 
July  3,  1969.  The  submission  of  this  report  will  certainly  not  end  this  program's 
demand  for  manpower.  As  a  matter  of  fact,  Commission  adoption  of  the  staff's 
recommendation  will  make  it  necessary  to  assign  two  or  three  attorneys  to  this 
program  on  a  full-time  basis  during  1970. 

Gasoline. — There  are  two  facets  to  this  tremendously  important  program.  We 
have  recently  submitted  a  recommendation  for  a  trade  regulation  rule  to  require 
disclosure  of  octane  ratings.  The  second  part  of  the  program,  that  of  probing 
the  extent,  effect,  and  legal  implications  of  the  substitution  or  swapping  of 
gasoline  among  marketers  has  not  yet  gotten  underway.  One  attorney  will  be 
working  full-time  on  these  projects  in  1970. 

Other  programs. — Several  other  programs  just  getting  underway  will  require 
manpower  in  1970.  These  include  aflarmative  disclosure,  product  standards  and 
television  radiation. 

III.  The  Bueeau's  Programs  in  1971 

A.   INPUT   PROGRAMS 

1.  The  Mailbag 

During  1971,  the  Bureau's  passive  input,  that  is  the  sum  total  for  all  appli- 
cations for  complaint,  referrals,  and  inquiries  received  from  all  sources  will 
reach  rather  startling  proportions.  Utilizing  simple,  straight-line  projection,  we 
calculate  that  during  1971  we  will  receive  13,300  actual  applications  for  com- 
plaint. Inquiries  will  total  at  least  1400. 

Our  plans  for  1971  entail  an  entirely  new  approach  to  this  avalanche  of  mail. 
A  first  step  is  to  change  the  type  of  personnel  utilized  in  this  endeavor.  We 
intend  to  employ  and  train  a  nonprofessional  staff  which  will  handle  the  greater 
part  of  this  correspondence.  This  staff  of  consumer  specialists  will  operate  under 
the  general  over-all  supervision  of  one  or  more  seasoned  trade-regulation  attor- 
neys. With  the  assistance  of  Personnel,  we  hope  to  draft  job  descriptions  for 
these  consumer  assistants'  positions  which  will  command  grades  ranging  from 
GS-7  to  GS-12.  With  this  type  of  salary  structure,  we  can  attract  the  caliber 
of  individual  needed  to  expertly  man  these  key  positions.  The  likely  source  of 
material  is  the  present  nonprofessional  staff  of  the  Commission.  There  are  many 
senior  secretaries  and  clerks  throughout  the  Commission  who  could  perform 
these  duties  in  a  competent  manner  with  very  little  training  since  they  are 
already  familiar  with  Commission  procedure  and  the  statutes  enforced.  Of  course, 
the  obvious  reason  for  handling  the  mailbag  in  this  fashion  is  to  free  professional 
personnel  for  other  duties.  But,  there  is  a  second  and  equally  compelling  reason. 
We  believe  that  in  the  long  run,  we  will  get  a  more  expert  job  than  results  from 
present  procedures.  A  spanking,  new  attorney  just  out  of  law  school  can  hardly 
be  expected  to  be  familiar  with  the  wide-range  of  precedents,  statutes  and  pro- 
cedures which  one  should  have  at  his  fingertips  to  facilitate  the  accomplishment 
of  a  speedy  and  competent  analysis  of  an  application  for  complaint.  Under 
present  procedures,  we  transfer  him  to  one  of  the  divisions  at  about  the  time  he 
becomes  suflSciently  acclimated  to  perform  his  mailbag  job  competently. 

During  1971,  a  goodly  part  of  the  mailbag  applications  will  be  handled  under 
the  new  minor  violations  procedure.  Here,  again,  we  don't  need  attorneys  to 
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make  the  initial  contact  with  a  suspected,  errant  trader.  The  Commission  should 
be  aware  that  the  minor  violations  procedure  has  a  dual  purpose.  It  is  first  of 
all  a  preliminary  investigation  tool  which  permits  the  acquisition  of  information 
from  a  possible,  proposed  respondent  without  the  necessity  of  setting  up  a  seven- 
digit  file.  Its  other  equally  important  purpose  is  to  indirectly  secure  redress  for 
aggrieved  consumers.  Since  the  procedure  is  untried,  it  is  diflBcult  at  this  junc- 
ture to  say  which  purpose  is  more  important. 

At  the  present  time,  we  have  six  attorneys  engaged  in  answering  the  mail. 
During  1971,  we  hope  to  use  only  two  attorneys  in  this  pursuit  and  eight  non- 
professional consumer  communication  specialists. 

2.  The  Advertising  Monitoring  Program 

As  discussed  in  an  earlier  section,  our  present  Monitoring  Program  is  almost 
nonexistent.  The  only  actual  monitoring  being  done  is  the  review  by  attorneys 
and  scientists  of  the  national  television  commercials.  We  receive  a  rather  vast 
amount  of  material  from  various  media  around  the  country,  but  this  material 
is  not  examined  to  determine  whether  our  statutes  are  being  violated.  No  one 
is  reading  national  magazine  advertising,  national  radio  advertising  scripts  or 
regional  television  or  radio  commercials  to  determine  compliance  or  non- 
compliance. This  is  an  unhappy  situation  for  a  variety  of  reasons,  including 
that  we  have  frequently  let  it  be  known,  over  the  years,  that  we  do  have  a  viable 
Monitoring  Program.  Moreover,  we  believe  that  local  television  and  radio  broad- 
casts contain  a  large  amount  of  deceptive  advertising.  The  advertisers  responsible 
for  this  material  are  completely  escaping  regulation. 

In  1971,  we  plan  to  have  a  staff  of  six  engaged  in  performing  the  monitoring 
function.  Here  again,  we  do  not  plan  to  utilize  lawyers,  but  hope  to  develop  a 
nonprofessional  staff  which  will  operate  under  the  general  supervision  of  a 
middle-grade  attorney  (GS-12  or  13).  Here  again,  the  shift  from  part-time 
professionals  to  full-time  nonprofessionals  should  actually  give  us  a  more  expert 
job  than  the  present  system  of  utilizing  transient  law  students. 

3.  An  Affirmative  Input  Program 

Seldom  should  the  Federal  Trade  Commission  be  caught  by  surprise  and  learn 
from  the  news  media  for  the  first  time  of  a  flash  fire  consumer  issue  for  which 
a  hurried  reaction  must  be  fashioned.  Even  more  rarely  should  the  Commission 
be  presented  from  outside  sources  with  a  consumer  issue  which  presage.s  a 
significant  program  of  action  for  the  Agency.  Perhaps  it  is  method  of  a  kind 
to  contain  innovations  and  to  move  only  on  those  marketplace  problems  that 
become  serious  enough  to  create  a  wave  of  public  or  political  insistence  for 
remedial  action.  However,  such  a  policy,  or  lack  of  policy,  forfeits  agency  con- 
trol of  programing  and  expenditures  of  manpower  and  funds. 

Although  an  arm  of  the  Congress,  the  Federal  Trade  Commission  should  be 
giving  leadership  to  marketplace  issues  within  and.  when  the  need  is  clear, 
witlwut  its  charter.  In  sum,  more  consumer  protection  proposals  should  originate 
in  the  Federal  Trade  Commission. 

In  addition  to  the  complaints  and  problems,  as  well  as  the  actionable  cases 
and  issues  to  be  garnered  via  the  mail  and  monitoring  of  advertising,  forecasts 
can  be  gathered  of  needed  future  action  programs  and  early  warning  intelligence 
of  consumer  issues  by  taking  positive  steps  on  a  systematic  basis  to  stay  in 
constant  communication  with  those  persons,  organizations,  and  institutions  who 
generate  new  ideas,  who  discover  problems,  and  who  will  turn  to  the  Federal 
Trade  Commission  if  there  has  been  an  established  pattern  of  dialogue  and 
association.  Such  cultivated  relationships  will  create  affirmative  input  for  the 
Agency  and,  attentively  managed,  will  provide  skills  and  strengths  impossible  to 
otherwise  procure  and  retain  as  an  Agency  resource.  In  other  words,  a  public 
affairs  and  information  function  in  the  Bureau  is  proposed  ofor  this  centrally 
important  task. 

Manned  by  trained  consumer  information  specialists  who  know  today  s  con- 
sumer issues,  this  function  would  be  charged  with  disseminating  Federal  Trade 
Commission  consumer  information  (see  below)  and  the  concomitant  duty  of 
(jathering  and  difttilUng  consumer  intelligence  fron.  all  sources,  including  as  a 
minimum  the  following: 
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1.  The  graduate  facilities  of  the  universities  (with  emphasis  on  law, 
economics,  business  administration,  sociology,  and  public  administration)  ; 
labor  unions ;  trade  associations  ;  individual  manufacturers ;  and  businesses. 

2.  Groups  or  associations  of  veterans ;  retired  persons ;  home  economists ; 
farmers ;  health  authorities ;  consumers ;  environmental  and  conservation 
experts. 

3.  Organizations  and  institutions  such  as  Brookings  Institute ;  the  Urban 
Coalition  ;  Council  of  State  Governments ;  National  Association  of  Counties ; 
National  League  of  Cities ;  Conference  of  Mayors  of  the  United  States ; 
American  Society  for  Public  Administrators ;  American  and  Federal  Bar  As- 
sociations ;  National  Legal  Aid  and  Defenders  Association :  American  Trial 
Lawyers  Association ;  National  Conference  of  Commissioners  on  Uniform 
State  Laws ;  and  National  Association  of  State  Departments  of  Agriculture. 

4.  Congressional  staffs  and  all  other  departments  and  agencies  of  govern- 
ment having  consumer  programs. 

The  staff  required  to  perform  this  function  is  small  in  comparison  to  the  gains 
to  be  achieved.  We  believe  that  the  Program  should  be  headed  by  a  top  person 
with  a  record  of  interest  and  competence  in  the  consumer  protection  field.  In  all 
likelihood,  he  would  have  a  graduate  degree  in  a  nonlegal  field.  A  supporting  staff 
of  five  professionals  selected  for  special  skills  or  education  in  writing,  social 
science  and  consumer  economics  with  clerical  help  would  complete  the  group. 
The  total  number  of  new  positions  requested  is  ten.  A  start  on  this  Program  could 
begin  in  1970  by  diversion  of  positions  authorized  for  a  similar  function  within 
the  Office  of  the  Executive  Director. 

B.    THE   ENFOECEMENT   PROGRAM    IN    1971 

As  we  said  earlier,  the  Enforcement  Program  can  be  defined  as  the  detection, 
investigation  and  correction  of  deceptive  acts  and  practices  on  a  case-by-case 
basis.  Organizationally  speaking,  this  Program  is  entirely  conducted  by  our 
present  Divisions  of  General  Practices  and  Food  and  Drug  Advertising.  Un- 
fortunately, the  lawyers  engaged  in  this  Program  are  not  permitted  to  devote 
their  entire  time  to  it,  but  must  engage  in  other  time-consuming  activities  such 
as  letter  writing  and  report  writing.  We  hope  that  adequate  staffing  of  other 
organizations  within  the  Bureau  in  1971  will  relieve  our  enforcement  attorneys 
of  these  "outside"  duties. 

This  presentation  departs  from  the  approach  historically  used  in  budget  jus- 
tification for  an  Enforcement  Program.  In  the  past,  the  enforcement  divisions' 
justification  has  consisted  of  a  "laundry-list"  of  proposed  casework  neatly  seg- 
regated into  categories  such  as  analgesics,  weight-reducing  plans,  cigars,  auto- 
mobile tires,  and  the  like.  While  some  description  of  the  subject  matter  to  be 
pursued  is  no  doubt  necessary,  complete  dependence  upon  this  system  of  budget 
justification  should  be  eschewed  as  lacking  in  both  validity  and  utility.  It  is 
invalid  because  it  is  forgotten  as  soon  as  it  is  written.  No  attempt  is  ever  made 
to  allocate  two-and-one-quarter  manyears  to  games  of  chance,  two  manyears  to 
sewing  machines,  and  so  on.  For  the  past  several  years,  the  division  chiefs  have 
been  occupied  with  trying  to  clean  up  a  one-year  to  eighteen-month  backlog  of 
old  cases  with  the  result  that  new  projects  are  attacked  only  as  time  permits. 
The  former  procedure  is  completely  lacking  in  usefulness  insofar  as  planning 
is  concerned  since  it  gives  no  indication  of  the  capacity  or  capability  of  the  en- 
forcement staff  to  handle  new  matters.  It  doesn't  give  the  Commission,  our 
Director,  or  our  Screening  and  Planning  Officer  any  clue  as  to  the  divisions' 
ability  to  perform  new  assignments. 

The  new  system  of  budgeting  and  planning  which  we  propose  is  based  upon 
the  premise  that  Deceptive  Practices'  enforcement  is  a  bottomless  pit  possessing 
an  ability  to  soak  up  and  utilize  an  infinite  amount  of  manpower.  With  very 
little,  additional  effort  in  the  Input  Program,  we  could  very  quickly  open  ten 
thousand  seven-digit  files.  The  economy  is  expanding  at  a  fantastic  rate,  and  in 
all  probability  the  number  of  actionabla  deceptive  practices  grows  at  approxi- 
mately the  same  rate  as  the  GNP.  Since  we  cannot  possibly  ever  hope  to  bring 
action  against  all  violators,  the  question  arises  "How  much  enforcement  does 
the  Commission  desire"  Perhaps  a  better  way  to  put  the  question  would  be  "How 
much  enforcement  does  the  situation  require?" 
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To  answer  these  questions,  we  must  start  off  with  the  basic  premise  that  the 
answer  reached  is  going  to  be  arbitrary.  There  is  no  exact  formula  or  method- 
ology in  existence  which  will  give  a  dependable  answer.  The  only  statistical  indi- 
cator which  we  have  as  to  the  prevalence  of  deceptive  practices  is  the  number 
of  applications  for  complaint  received  via  the  mailbag.  While  it  admittedly  has 
imperfections  tt-u  numerous  to  discuss  here,  we  find  ourselves  in  the  position 
of  the  man  who  knowingly  played  in  a  crooked  poker  game  because  it  was  the 
only  game  in  town.  Thus,  imperfect  as  it  is,  we  must  use  the  mailbag  since  it  is 
the  only  yardstick  available. 

Of  course,  there  are  a  myriad  number  of  ways  in  which  the  number  of  applica- 
tions for  complaint  received  can  be  employed  to  arrive  at  a  figure  representative 
of  the  number  of  enforcement  actions  (i.e.,  seven-digit  investigations)  which  con- 
stitutes an  adequate  enforcement  job.  Perhaps  the  ADP  analysis  of  this  input 
will  help  when  it  becomes  available  during  the  next  fiscal  year.  For  now,  how- 
ever, we  believe  that  the  best  approach  is  the  historical-statistical  one  of  exam- 
ining the  ratio  between  seven-digit  cases  opened  and  applications  for  complaint 
filed  over  a  period  of  years.  This  procedure  assumed  that  all  case  openings 
stemmed  from  the  mailbag  and  assumes  further  that  only  meritorious  matters 
were  opened.  Of  course,  neither  of  these  assumptions  is  one  hundred  percent  true. 

As  a  statistical-base  period,  we  selected  the  four  fiscal  years,  1064  through  1967. 
The  most  recent  years,  1968  and  1969,  were  rejected  as  not  typical  since  the 
Bureau  has  drastically  curtailed  case  openings  since  fiscal  1967.  There  was  no 
particular  reason  for  not  going  back  beyond  1964,  except  the  necessity  to  expedite 
this  presentation.  Perhaps  a  longer  base  period  will  produce  a  result  with  greater 
statistical  validity.  Be  that  as  it  may,  analyses  of  the  four  years  actually  uti- 
lized revealed  that  during  the  period,  19,345  applications  for  complaint  were 
received,  and  2231  seven-digit  investigations  were  initiated.  The  cases-opened 
figure  is  about  eleven  and  one  half  percent  of  the  total  applications  received. 

We  estimate  on  the  basis  of  a  straight-line  projection  that  1971  will  produce 
13,333  applications  for  complaint.  Applying  the  eleven  and  one  half  percent  to 
this  mailbag  total,  we  arrive  at  the  figure  of  1533  as  the  number  of  cases  which 
should  be  opened  during  fiscal  1971  in  order  to  keep  pace  with  last  practices. 

To  calculate  the  attorney-workforce  which  will  be  required  to  carry  on  an  en- 
forcement program  of  this  magnitude,  we  again  use  the  historical,  statistical 
approach.  However,  in  this  instance,  the  calculation  is  pragmatic  and  involves 
no  assumptions  or  variables.  The  base-period  utilized  is  fiscal  1964  through  fiscal 
1969.  Over  this  period  of  time,  an  average  of  forty-seven  enforcement  attorneys 
produced  an  average  of  649  completed  investigations  per  year.  Thus,  we  can 
assert  rather  firmly  that  the  average  enforcement  attorney  can  produce  14  com- 
pleted investigations  per  year. 

Simple  division  of  14  into  1.533  shows  that  we  need  one  hundred  and  nine 
attorneys  to  handle  a  docket  turnover  of  1.533  cases  per  year.  This  is  an  increase 
of  fifty-three  attorney  positions  over  the  presently  authorized  enforcement  force 
of  fifty-three  lawyers.  In  actual  fact,  the  Workload  and  Manpower  Reports  for 
the  first  three  quarters  of  fiscal  1969  show  an  average  of  only  forty-two  attorneys 
working  on  enforcement.  The  actual  number  on  board  is  about  thirty-six  at  this 
writing. 

A  one  hundred  and  nine  man  attorney -force  will  require  a  clerical  force  of 
about  thirty-four,  an  increa.se  of  seventeen  over  present  strength. 

As  of  March  31,  1969,  the  enforcement  divisions  had  on  hand  a  total  of  785 
investigations,  equal  to  18.6  cases  per  attorney.  About  ten  percent  of  these  mat- 
ters contain  a  field  recommendation  for  complaint.  Thus,  one  can  readily  see  that 
our  policy  of  holding  down  the  number  of  seven-digit  numbers  opened  must  be 
continued  through  1970  and  into  1971.  Assuming  that  seven-digit  investigations 
opened  should  be  equal  to  eleven  and  one  half  percent  of  total  applications  for 
complaint  filed,  we  should  have  opened  1024  investigations  in  1969.  In  actual 
fact,  we  will  open  less  than  180.  Does  the  difference  of  about  840  cases  represent 
an  enforcement  gap?  We  think  it  does.  While  we  are,  of  course,  not  arguing  that 
all  of  the  imopened  matters  would  have  revealed  an  actionable  wrong,  we  urge 
that  you  really  can't  tell  from  the  application  alone  and  must  investigate  to  find 
out. 
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Last  year,  at  the  initial  budget  meeting  before  the  Commission,  we  were  urged 
by  one  of  the  Commissioners  to  examine  our  operation  and  determine  the  size 
doeliet  which  can  be  promptly  and  properly  handled  by  the  personnel  of  the 
Bureau.  The  answer  to  this  question  is  found  in  the  statistics  just  discussed.  We 
can  handle  approximately  14  cases  per  enforcement  attorney  per  year.  Assuming 
that  a  one-year  turnover  is  desirable,  the  present  staff  can  handle  approximately 
600  cases  in  a  reasonably  prompt  manner.  A  caveat  or  two  is  in  order— this  figure 
assumes  that  the  enforcement  attorney  will  be  permitted  to  work  full-time  on 
•casework ;  it  also  assumed  that  at  least  forty-two  attorneys  will  be  engaged  in 
full-time  casework  and  that  the  necessity  for  actual  litigation  remains  at  the 
present,  low  level.  A  sudden  need  to  try  a  couple  of  dozen  cases  would  knock  this 
figure  into  a  "cocked  haf.  However,  the  figure  of  (JOG  cases  in  an  optimum  docket 
is  a  good  planning  figure,  and  we  hope  to  decrease  it  to  this  level  and  hold  it 
there.  We  won't  be  responsive  to  the  country's  needs,  but  at  least  we'll  be  current. 
To  be  both  responsive  and  current,  we  need  an  additional  fifty-three  enforcement 
attorney's  positions  in  fiscal  1971. 

C.    THE    COMPLIANCE    PEOGRAM 

As  reported  above,  the  Compliance  Program  of  the  Bureau  is  grossly  under- 
staffed, and  is  falling  ever  further  behind  in  its  work.  The  Division  now  has  a 
total  of  eleven  profesionals  including  the  Division  Chief.  Its  1969  allotment  of 
professional  positions  is  twelve.  We  estimate  that  this  Program  must  be  staffed 
with  fifteen  professionals  in  order  to  remain  current.  This  represents  an  increase 
of  three  over  its  allotted  strength  and  four  over  its  actual,  present  strength. 

It  should  not  be  overlooked  that  one  of  the  prime  responsibilities  of  the  Division 
is  to  maintain  surveillance  over  more  than  5000  orders  involving  deceptive  prac- 
tices. At  the  present  time,  there  is  no  formal  program  to  cheek  compliance  with 
orders  issued  by  the  Commission  over  the  years  where  initial  and  supplemental 
compliance  reports  have  been  approved.  It  is  in  this  area  where  the  Division  must, 
for  the  most  part,  rely  upon  complaints  from  the  public,  comi^etitors,  Better 
Business  Bureaus  and  the  Commission's  advertising  survey. 

The  Division  of  Compliance  recommends  that  a  compliance  survey  be  made  of 
outstanding  orders.  Such  a  survey  has  not  been  made  for  more  than  fifteen  years. 
To  be  manageable,  the  survey  should  be  highly  selective  and  be  conducted  in  close 
cooperation  with  the  operating  divisions  in  the  Bureau  of  Deceptive  Practices 
and  the  Bureau  of  Industry  Guidance.  For  example,  if  the  Division  of  Food  and 
Drug  Advertising  establishes  a  project  involving  hearing  aid  devices,  the  Divi- 
sion of  Compliance  should  survey  all  orders  in  this  field.  The  outstanding  orders 
could  then  be  evaluated  in  the  light  of  present-day  practices  and,  where  appro- 
priate, recommendation  could  be  made  for  the  modification  of  these  orders  to 
reflect  the  current  Commission  position.  This  would  be  consistent  with  the  often 
expressed  view  that  insofar  as  possible,  competitors  should  receive  equality  of 
treatment.  In  those  cases  where  violations  of  old  orders  are  found  and  the  Com- 
mission has  not  altered  its  position  with  respect  to  the  proscribed  practices, 
penalty  proceedings  could  be  initiated  or  voluntary  compliance  could  be  achieved 
by  way  of  supplemental  compliance  reports.  The  Division  feels  that  this  survey 
procedure  also  should  be  followed  when  new  trade  regulation  or  trade  practice 
rules  are  promulgated. 

Surveys  of  the  type  outlined  above  would  serve  to  command  respect  for  rules 
and  guides  and  would  impress  upon  respondents  involved  in  formal  proceedings 
the  importance  which  the  Commission  attaches  to  the  activities  in  question. 

The  contemplated  survey  would  affect  all  ages  and  incomes  of  the  population, 
would  involve  practically  all  industries  (not  necessarily  at  one  time)  and  woiild 
be  both  regional  and  national  in  scope.  The  proportion  of  the  consumer  dollar 
favorably  affected  by  .such  a  survey  would,  beyond  doubt,  be  substantial. 

In  order  to  institute  a  survey  program,  a  minimum  of  three  additional  attor- 
neys would  be  required.  It  is  estimated  that  during  fiscal  1971,  approximately  150 
orders  would  be  surveyed.  Experience  from  the  survey  conducted  fifteen  years 
ago  justifies  the  estimate  that  twenty-five  percent  of  the  cases  surveyed  would 
result  in  penalty  investigations  and  that  approximately  fifty  percent  of  those 
investigations  would  result  in  civil  penalty  proceedings.  The  remaining  cases 
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would  involve  the  processing  of  additional,  supplemental  reports  of  compliance  or 
the  review  of  reports  of  compliance  investigations. 

In  summary,  we  recommend  an  increase  of  six  in  the  allotted  professional  com- 
plement of  this  Program.  Three  additional  clerical  positions  in  addition  to  the 
three  now  allotted  should  also  be  added. 

D.     THE    TBUTH-IN-LENDING    PROGRAM 

By  the  close  of  fiscal  1970,  it  is  hoped  that  this  Program  will  have  a  full  com- 
plement of  one  hundred  fifty  employees  on  board  and  trained.  The  Program  will 
shift  emphasis  from  educational  efforts  to  enforcement.  The  goal  is  to  achieve 
across-the-board  compliance  by  all  lenders. 

The  planned  Enforcement  Program  will  emphasize  examination  of  those  credi- 
tors who  are  least  likely  to  make  the  disclosures  required  by  the  statute.  Busi- 
nesses in  this  category  are  the  smaller  loan  companies,  the  smaller  new-and-used 
car  dealers,  the  ghetto  area  appliance,  furniture  and  clothing  stores,  the  rural 
or  small  town  merchants  of  all  types  and  the  home  improvement  contractors. 
These  are  the  business  which  make  most  of  their  sales  on  credit  and  which 
usually  exact  the  highest  rate  of  finance  charges. 

Fiscal  1971  may  well  see  an  avalanche  of  truth-iu-lending  applications  for 
complaint.  The  staff  has  devised  a  procedure  for  processing  consumer  and  com- 
petitor complaints  which  does  not  involve  the  tedious  use  of  the  seven-digit  num- 
ber procedure  utilized  by  other  divisions  within  the  Bureau.  The  procedure  will 
include  an  adequate  record-keeping  system  for  statistical  and  other  purposes. 

We  are  not  requesting  an  increase  in  the  one  hundred  and  fifty  position  allot- 
ment for  this  Program. 

E.   THE  PACKAGING   PROGRAM 

While,  like  truth-in-lending,  emphasis  in  this  Program  will  shift  from  educa- 
tion to  enforcement,  we  have  here  an  "open  end"  statute  and  a  substantial  amount 
of  effort  must  be  expended  in  the  area  of  discretionary  regualtions  covering' 
such  subjects  as  characterization  of  size,  coupons,  bonus  and  economy-pack  sales, 
ingredient   listing   of   compo.site  commodities,   and   nonfunctional  slack-fill. 

In  view  of  recent  developments,  i.e.,  the  filing  of  the  injunction  suit  by  the 
National  Retail  INIerchants  Association  and  others  against  the  Commission's  In- 
terpretation of  "consumer  commodities"  and  bills  and  proposals  to  amend  the 
statute,  many  of  the  questions  involving  interpretations,  definitions,  and  pro- 
cedures which  we  hoped  would  be  out  of  the  way  by  the  close  of  1970  may  well 
remain  up  in  the  air  by  1971.  In  other  words,  our  crystal  ball  is  somewhat 
clouded  at  this  time  with  respect  to  this  Program.  However,  in  view  of  the  fact 
that  the  present  staff,  working  overtime  cannot  keep  up  with  the  present  day-to- 
day woi-kload,  we  can  surely  forecast  that  additional  positions  are  needed  for 
1971.  We  estimate  that  no  less  than  ten  professionals  will  be  needed  to  carry 
on  the  Washington  functions  in  1971.  This  is  an  increase  of  five  positions  over 
the  present  staff. 

Enforcement  activities  to  bring  packagers  in  compliance  with  the  statute  will 
place  an  additional  workload  upon  the  field  offices  and  upon  the  enforcement 
attorneys  in  this  Bureau.  At  this  point,  we  have  no  experience  upon  which  to 
base  a  prediction  as  to  the  size  of  the  truth-in-packaging  caseload.  Therefore,  we 
hope  to  be  able  to  handle  it  with  the  one  hundred  and  nine  enforcement  attorneys 
requested  for  1971. 

Tn  summary,  the  truth-in-packaging  Washington  force  should  be  increased  in 
1971  by  five  professional  positions.  The  present  clerical  force  of  three  should  be 
increased  by  two. 

F.    THE    SCIENTIFIC   ADVICE   AND   ASSISTANCE   PROGRAM 

As  stated  in  the  1970  section,  we  hope  to  augment  the  scientific  staff  during 
fiscal  1970  hy  five.  Two  of  the  professionals  to  be  hired  are  replacements  for 
Mr.  Irish  and  Dr.  Hall.  Hopefully,  the  other  three  positions  can  be  filled  as  part 
of  the  twenty-three  position  allotment  for  the  FDA  Drug  Evaluation  Program. 
This  prospective  increase  of  five  medical  officers  would  raise  the  scientific  profes- 
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sional  staff  to  thirteen.  This  figure  includes  the  two  chemists  working  in  the 
cigarette  laboratory. 

In  a  memorandum  attached  to  this  presentation,  Dr.  Dobbs  presents  the  very 
persuasive  argument  for  increase  in  the  scientific  staff  to  approximately  thirty- 
two  positions  in  1971.  The  present  Bureau  management  endorses  the  programs 
outlined  in  Dr.  Dobbs'  memorandum  but  feels  that  an  increase  in  the  staff  to 
the  level  he  recommends  would  not  be  wise  for  politics.  We  are  mindful  of  the 
criticism  leveled  at  us  in  past  Bureau  of  the  Budget  confrontations  for  pursuing 
scientific  pursuits  which  could  be  handled  by  other  government  agencies  or  coij- 
tracted  privately.  A  scientific  staff  of  that  size  would  doubtless  subject  us  to 
criticism  that  we  are  "overlaping"  functions  provided  by  other  government  bodies. 

However,  there  is  a  definite  need  for  additional  scientific  disciplines  within  this 
Program.  We  do  not  have  a  pharmacist  on  board  at  this  time  and  lack  experts  in 
the  fields  of  mechanics  and  electricity.  To  fulfill  these  needs,  and  the  need  for 
additional  medical  personnel,  the  Bureau  management  recommends  a  further 
increase  in  1971  of  six  scientific  positions. 

6.   THE  BEGITLATOEY  PROGRAMS   FOB   1971 

1.  The  FDA  Drug  Evaluation  Program 

No  justification  for  this  Program  is  required,  and  we  do  not  anticipate  that 
any  additional  positions  beyond  the  twenty-three  allotted  in  the  1970  budget  will 
be  required. 

2.  Special  Projects  and  Programs 
a.  Old  projects 

Cigarettes. — It  is  simply  Impossible  to  predict  the  maximum  manpower  re- 
quirements of  the  Program  in  1971.  However,  continued  surveillance  of  the 
industry  and  work  associated  with  the  laboratory  will  continue  to  demand 
the  services  of  at  least  two  attorneys,  two  chemists,  and  the  fulltime  services 
of  a  doctor.  This  estimate  envisions  the  enactment  of  the  trade  regulation 
rule  and  the  emergence  of  a  host  of  compliance  problems. 

Automobile  warranties. — In  July.  1969,  we  will  submit  a  recommendation 
that  the  staff  be  authorized  to  negotiate  assurances  of  voluntar.y  compliance 
requiring  the  industry  to  take  affirmative  steps  designed  to  foster:  (1)  pro- 
duction of  automobiles  of  a  quality  commensurate  with  the  quality  of  vehicle 
advertised;    (2)    specific  performance  under  the  terms  of  the  warranty;   and 

(3)  action  to  require  their  dealers  to  make  satisfactoi'y  warranty  repairs 
through  adequate  service  facilities. 

Assuming  adoption  of  our  recommendation  and  successful  negotiations  of 
the  assurances  in  fiscal  1970,  oversight  and  enforcement  of  the  requirements 
of  the  assurances  will  require  the  full-time  or  two  attorneys  in  1971. 

Surveillance  of  this  Program  in  fiscal  1971  should  involve:  (1)  the  accumu- 
lation of  data  through  a  scientifically  selected  sample  of  the  owners  of  cars 
of  model  years  1967-1969;  (2)  Federal  Trade  Commission  follow-up  on  per- 
centage of  consumer  complaints;  (3)  monitoring  and  evaluation  of  advertise- 
ment,   commercials,    display   posters   and    materials   including   the   warranty; 

(4)  study  and  evaluation  of  industry  actions  taken  effecting  the  warranty; 
and  (5)  an  expected  requirement  to  prepare  and  submit  to  Congress  annual 
reports. 

Magazines. — The  bureau  will  continue  to  utilize  at  least  one  full-time  attorney 
on  this  Program  during  fiscal  1971.  The  trial  period  for  the  PDS  Code  will 
end,  making  necessary  a  report  and  recommendations.  Cash  sellers  not  under 
the  Code  present  a  continuing  regulation  problem.  We  will  doubtless  have 
to  give  increased  attention  to  this  branch  of  the  industry. 

SioftwoofI  himbrr. — This  project  will  continue  into  fiscal  1971  based  on  esti- 
mates of  the  fundamental  difference  of  opinion  as  to  proper  standards  between 
the  Federal  Trade  Commission  and  the  Department  of  Commerce.  In  advocating 
the  consumer  viewpoint  for  accurate  disclosure  of  lumber  dimensions  and  char- 
acteristics, the  Commission  is  championing  the  views  of  Congress.  The  workload 
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in  this  area  will  increase  particularly  if  the  Commission  moves  towards  a  trade 
regulation  rule  requiring  mandatory  grade  and  size  marking.  In  view  of  the 
evident,  continuing  nature  of  this  matter,  the  Bureau  will  require  one  attorney 
on  the  project  through  fiscal  year  1971. 

&.  "Neio  programs 

Afflnnativc  disclosure. — The  principle  of  affirmative  disclosure  in  a  statutory 
sense  was  set  in  motion  by  the  enactment  of  "Truth-In-Lending".  It  seems 
reasonable  to  anticipate  that  if  there  is  to  be  full  disclosure  as  to  the  cost  of 
credit,  there  will  also  be  demands  for  full  disclosure  (product  information)  as 
to  the  characteristics  of  the  product  to  be  financed.  The  continuing  drive  for 
equality  between  buyer  and  seller  in  the  marketplace  w^ill  mean  an  important, 
new  program  area  for  the  Federal  Trade  Commission  on  the  general  subject  of 
affirmative  disclosure. 

A  minimum  of  three  attorneys  can  be  utilized  in  this  Program  area  during 
fiscal  1971. 

Consumer  products  standards. — Product  standards,  including  safety  stand- 
ards, is  one  of  the  most  important  frontiers  yet  to  be  defined  in  the  area  of  con- 
sumer protection,  clearly  within  the  Federal  Trade  Commission's  charter  and 
closely  akin  to  affirmative  disclosure.  Consumer  groups  have  been  insisting  in 
increasingly  strident  tones  since  1961  that  standards  be  devised  and  made  avail- 
able to  assist  them  in  making  intelligent  choices  in  the  marketplace.  A  White 
House  task  force  in  the  waning  months  of  the  last  Administration  looked  into 
the  considerations  of  releasing  product  information  as  developed  by  the  govern- 
ment in  connection  with  its  procurement  function.  The  tentative  objective  of 
the  task  force  was  to  identify  those  products  in  common  civilian  use  and  for 
which  government  standards  had  been  developed  which  could  be  restated  in 
laymen's  language  for  the  private  citizen.  The  justification  for  svich  disclosure 
on  the  part  of  the  government  is  to  be  found  in  the  view  that  the  citizen  tax- 
payer, in  paying  the  cost  of  the  government's  testing  activities,  is  entitled  to 
be  the  beneficiary  of  such  information  as  well. 

The  likelihood  of  the  extension  of  the  life  of  the  National  Commission  on 
Product  Safety  and  its  anticipated  findings  and  current  interest  that  the  Federal 
government  should  move  in  the  direction  of  increased  responsibility  for  the 
development  of  mandatory  product  safety  standards  assists  in  validating  the 
assumption  that  there  will  be  increased  activity  in  this  portfolio  during  fiscal 
year  1971.  The  Federal  Trade  Commission  is  already  on  record  with  respect  to 
the  National  Commission  on  Product  Safety  in  expressing  an  interest  in  certain 
categories  of  household  products  that  should  be  investigated. 

The  Bureau  is  planning  to  develop  a  study  for  Commission  approval  which 
will  state  the  alternatives  by  which  a  product  standardization  program  can  be 
developed.  The  Department  of  Commerce  evidently  cannot  be  relied  upon  to  carry 
the  initiative  in  this  area  although  the  National  Bureau  of  Standards  would 
likely  have  the  primary  responsibility  for  any  Federal  program  that  would  be 
imposed.  It  is  assumed  that  the  reason  for  the  lack  of  action  in  this  area  by  the 
Department  of  Commerce  is  generally  the  opposition  of  business  to  such  a  pro- 
gram. The  difficulties  inherent  in  this  project  should  not  deter  the  Commission 
from  attempting  it. 

The  Bureau  is  of  the  view  that  the  Commission  should  be  concerned  about 
obtaining  full  safety  in  the  matter  of  radiation  and  that  a  manufacturing  tech- 
nology should  be  developed  in  the  public  interest  which  would  have  as  its  objec- 
tive, a  "fail-safe"  or  "zero-defect"  standard.  The  Federal  Trade  Commission 
should  stay  in  close  contact  with  Federal  public  health  authorities  with  respect 
to  all  consumer  products  that  may  harm  the  person.  In  this  area,  in  addition  to 
color  television,  there  are  other  potentially  harmful  products,  i.e.,  products  which 
utilize  high-frequency  sound,  shortwave  energy  radiation,  etc. 

Moreover,  increasing  attention  must  be  paid  to  the  problem  of  improper  serv- 
icing of  such  consumer  products  which  can  result  in  insidious  injuries. 
Three  attornevs  are  required  for  fiscal  year  1971. 

Establishment,  of  Federal  Trade  Commission  Consumer  Advisory  Council. — It 
is  proposed  that  the  Federal  Trade  Commission  establish  a  Consumer  Advisory 
Council  to  advise  the  Commission  on  consumer  matters  generally  and  the  rela- 
tionship of  such  public  issues  to  the  mission  of  the  Commission  with  parti(  ular 
emphasis  on  major  problems  containing  long-range  considerations. 
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The  Council  should  meet  three  or  four  times  a  year  or  as  called  by  the 
Commission  and,  among  other  things,  recommend  appropriate  programs  of 
action  for  the  Commission  and  supply  advice  on  particular  problems  as  requested. 
Composed  of  private  citizens,  the  members  should  be  selected  for  their  eminence 
in  the  field  of  law,  economics,  education,  business,  and  consumer  affairs  gen- 
erally. While  working  for  and  supplying  input  to  the  Commissioners,  the  Bu- 
reau would  provide  staff  support  for  the  Council  when  in  session,  suggest  its 
agenda  as  guided  by  the  Commission,  and  prepare  publications  arising  out  of 
the  Council  deliberations.  Such  a  device  would  furnish  the  Commission  with 
needed  assistance  on  troublesome  problems  of  national  importance. 

Conceivably,  outstanding  former  Commissioners  might  serve  very  useful  pur- 
poses on  such  a  Council.  The  benefits  to  be  gained  from  this  window  to  the 
public  would  be  highly  desirable  and  of  mode.st  cost,  budget-wise. 

National  Consumer  Conference  or  Institute. — During  fiscal  year  1971,  it  is 
proposed  that  a  national  conference  be  convened  for  three  days  with  an  agenda 
covering  all  aspects  of  consumer  pi-otection.  It  is  suggested  that  attendance  be 
by  invitation  only  and  limited  to  the  seating  capacity  of  the  Commission  hearing 
room.  The  participants  presenting  the  Program,  who  should  have  an  advance 
agenda,  would  be  drawn  from  the  Government,  business,  universities  and  con- 
sumer spokesmen.  The  invitees  would  also  be  selected  for  their  ability  to  provide 
input  from  the  Hoor.  It  would  be  expected  to  publish  the  proceedings.  Hopefully, 
this  project  might  become  an  annual  event  of  the  Federal  Trade  Commission. 

The  budget  implications  would  be  small  since  most  of  the  participants  would 
defray  their  own  expenses,  but  the  planning,  advertising,  and  logistical  support 
for  the  conference  could  occupy  one  professional  and  one  clerk-stenographer  for 
sixty  to  ninety  days. 

Consumer  legislation  program. — Over  one  hundred  consumer  bills  speaking 
to  a  wide-range  of  consumer  issues  have  been  introduced  in  the  91st  Congress. 
This  number,  plus  the  numerous  sponsors  some  of  the  bills  enjoy,  is  but  an- 
other manifestation  of  the  substantiality  of  consumer  interest. 

Legislative  activity  at  all  levels  of  Government  is  fashioning  new  marketplace 
law  on  consumer  rights  and  the  reciprocal  duties  of  the  vendor.  Such  activity 
is  not  only  due  to  the  new  awareness  of  consumers,  but  is  also  occasioned  by  the 
impersonalized  relationships  now  generally  extant  between  seller  and  buyer. 
Mass  advertising,  vast  and  ponderous  distribution  systems,  and  merchandising 
techniqiies  that  contain  but  little  of  the  person-to-person  ingredients,  give  rise 
to  the  needs  for  new  controls  and  new  standards. 

In  addition  to  aggressively  sharing  in  increased  efforts  to  get  states  and  cities 
to  provide  consumer  laws  and  reforms  where  hopefully,  most  of  such  grievance.-^ 
can  be  settled  at  the  doorstep  level,  the  Commission  should  develop  an  affirma- 
tive Consumer  Legislation  Program  directed  to  the  preparation  and  presentation 
of  new  national  legislation.  This  Program  would  be  directed  to  : 

(1)  The  planning,  developing,  preparing,  and  proposing  of  legislation 
necessary  to  fully  implement  the  rights  of  consumers  ; 

(2)  The  preparation  of  reports  to  Congress  and  Commission  testimony; 

(3)  Securing  clearance  from  the  Bureau  of  the  Budget ;  and 

(4)  Supplying,  when  requested  and  to  the  extent  resources  permit,  con- 
sumer legislative  drafting  and  consultative  services  to  the  states,  local  gov- 
ernments and  private  groups. 

Personnel  in  the  Program  would  maintain  close  relationship  with  those  com- 
mittees of  Congress  having  consumer  charters  and  advise  the  Commission  of 
Congressional  interests  in  consumer  policies,  plans  and  programs. 

For  fiscal  year  1971,  it  is  proposed  that  one  attorney  and  one  secretary  be  as- 
signed to  this  function  for  the  duties  indicated  above. 

Consumer  education. — This  function  envisages  ovei--all  responsibility  for  pro- 
viding assistance  and  consultative  services  in  the  development  and  planning  of 
consumer  programs  providing  leadership  and  developing  long-range  plans  for 
nationwide  programs  in  coordinating  with  federal  and  state  education  authorities 
with  the  objective  of  developing  and  promoting  consumer  education  materials. 
The  Program  will  aim  at  stimulating  the  development  of  experimental  programs 
in  conjunction  with  educators,  administrators,  and  interested  community,  civic 
and  professional  groups. 

Personnel  will  work  with  graduate  facilities  interested  in  creating  interdis- 
ciplinary schools,  workshops,  educational  conferences  and  seminars  on  consumer 
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affairs  and  bring  to  bear  on  such  innovative  efforts  the  skills  and  expertise  of 
the  Federal  Trade  Commission  in  the  area  of  marketplace  problems. 

Staffing:  The  consumer  education  function  should  be  headed  by  a  prominent 
professional  educator  with  a  Ph.  D  in  the  field  of  consumer  economics.  He  should 
be  assisted  by  a  junior  similarly  qualified  to  provide  for  depth  and  continuity 
of  this  important  function.  Two  secretaries  will  be  required  to  support  the  heavy 
output  required. 

IV.  BuEEAU  Management 

The  role  of  this  Bureau,  the  programs  which  are  administered  and  which 
should  be  administered  are  complex,  extremely  varied  and  wide  in  scope.  As  a 
result,  a  single  Bureau  Director  and  Assistant  Director  find  themselves  stretched 
too  thin.  They  find  it  impossible  to  be  experts  on  packaging  and  truth-in-lenrting 
with  the  complicated  rules,  regulations  and  procedures  associated  with  these 
programs  and  effectively  and  intelligently  administer  and  supervise  all  of  the 
enforcement  activities,  including  compliance  and  the  wide-ranging  regulatory 
programs  administered  in  the  Division  of  Special  Projects. 

Moreover,  the  Commission  rightfully  expects  that  the  top  management  per- 
sonnel of  this  Bureau  will  intelligently  and  fully  perform  the  basic  executive 
functions  such  as  planning,  personnel  management,  budgeting,  program  innova- 
tion, administration,  and  the  like.  These  functions  are  not  being  fully  performed 
at  this  time,  and  it  is  unlikely  that  this  situation  will  change  unless  the  cur- 
rent organization  and  procedures  are  changed.  A  Director  and  Assistant  Director 
forced  to  operate  principally  as  "chief  reviewers"  do  not  have  the  time  or  energy 
to  give  proper  attention  to  executive  duties. 

Obviously,  some  changes  are  in  order.  There  is  nothing  wrong  with  this 
Bureau  that  cannot  be  cured  by  an  infusion  of  money  and  talent.  And,  the 
place  to  start  is  at  the  top.  The  Army  is  but  a  rabble  without  commanders,  and 
the  character  and  ability  of  the  commander  shapes  the  unit.  An  executive  staff 
adequate  in  numbers  and  ability  cannot  be  formed  under  the  present  strictures. 
Why  would  a  live-wire,  top-quality  Grade  15  attorney  in  the  Commission  or 
elsewhere  in  Government  assume  the  woes  and  labor  of  one  of  our  Division 
Chiefs'  jobs  for  the  same  salary  he  is  now  making?  AYhat  does  the  Commission 
think  of  the  morale  problem  at  the  young  lawyer  level  when  he  discovers  that 
the  work  he  is  engaged  in  rates  a  Grade  15  Chief  while  the  work  being  done  by 
his  friends  and  youthful  peers  in  our  sister  bureau  merits  a  Grade  16  Chief. 
A  small  thing?  Don't  you  believe  it !  Morale  is  made  up  of  many  small  things. 

This  Bureau  needs  an  additional  Assistant  Director  position,  and  it  needs 
Grade  16  allotments  to  head  each  of  its  major  units.  The  two  Assistants  (Dep- 
uties?) should  be  given  autonomy  over  the  programs  they  manage  to  relieve 
the  Director  of  the  routine  matters  and  give  him  the  time  he  requires  for  top 
administrative-policy  considerations. 

Two  new  positions  are  needed,  a  Grade  16  Assistant  or  Deputy  and  a  Grade  7 
secretary. 

To  carry  out  the  programs  outlined  in  this  paper  will  require  an  increase 
over  present  strength  of  approximately  one  hundred  and  ninety-two  positions. 

We  hope  we  have  presented  a  responsible  and  realistic  picture  of  the  Bureau's 
needs  for  fiscal  1971.  We  respectfully  request  authorization  from  the  Commission 
to  proceed  immediately  to  prepare  a  budget  justification,  consistent  with  this 
presentation,  for  submittal  to  the  Bureau  of  the  Budget. 
Respectfully  submitted, 

Leslie  "V.  Dix, 

Assistant  to  the  Director. 

William  W.  Rogal, 

Assistant  Director. 
Frank  C.  Hale, 
Director,  Bureau  of  Deceptive  Practices. 
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Memorandum 

July  2,  1969. 

Subject:  Supplemental   Statement  of  BFO  Budget  Estimates  for  Fiscal  1971 

submitted  to  Executive  Director  under  date  of  June  20, 1969. 
To :  Commission. 
From :  Chas.  R.  Moore,  Acting  Director,  Bureau  of  Field  Operations. 

During  my  appearance  on  June  25,  1969  before  the  Commission  in  connection 
with  the  Budget  Estimates  of  the  Bureau  of  Field  Operations  for  Fiscal  1970 
and  1971,  the  Bureau  was  directed  to  submit  a  (Supplemental  statement  embody- 
ing information  in  various  areas  of  intei'est  to  particular  Commissioners. 

Commissioner  Jones  desired  information  as  to  the  average  time  it  takes  the 
field  office  to  investigate  a  deceptive  practice  matter.  There  does  not  appear  to 
be  any  statistics  which  will  give  this  information  in  exactly  the  form  Commis- 
sioner Jones  desires.  If  the  Commission  wishes  this  information  in  the  future, 
the  Division  of  Data  Processing  can  be  instructed  to  restructure  their  opera- 
tions and  tabulations  to  reflect  the  performance  of  the  field  offices  in  this  manner. 

In  the  meantime,  as  a  substitute  for  the  information  requested  by  Commis- 
sioner Jones,  there  are  attached  as  Exhibits  A  and  B,  tabulations  showing  the 
7-digit  workload  of  the  Field  Offices  respectively  for  Fiscal  1968  and  for  the 
11  months  of  Fiscal  1969  from  July  1,  1968  through  May  31,  1969  as  prepared 
by  Mrs.  Jean  Walker  of  the  Office  of  the  Management  Officer.  The  tabulations 
for  Fiscal  1968  show  that  the  deceptive  practice  workload  of  the  Field  Offices 
totaled  1,343  cases  (i.e.,  1,216  matters  from  the  Bureau  of  Deceptive  Practices 
and  127  cases  from  the  Bureau  of  Industry  Guidance)  as  compared  with  558 
cases  from  the  Bureau  of  Restraint  of  Trade.  The  1,134  cases  completed  by  the 
Field  Offices  during  Fiscal  1968  include  819  deceptive  practices  matters  (750 
from  Bureau  of  Deceptive  Practices  and  69  from  Bureau  of  Industry  Guidance) 
and  299  Restraint  of  Trade  matters  from  the  Bureau  of  Restraint  of  Trade. 

Similarly,  information  for  the  11  months  of  Fiscal  1969  ending  May  31,  1969 
is  as  follows : 

DECEPTIVE  PRACTICES 
Workload: 

BDP  .  911 

BIG.... 124 

Total 1,035 

Restraint  of  trade: 

BRT 467 

Completions: 

BOP  ....  .  542 

BIG 85 

Total 627 

•Restraint  of  trade: 

BRT 238 

The  foregoing  statistics  would  indicate  that  the  workload  and  completion  of 
cases  represents  a  ratio  in  excess  of  2  for  1  for  deceptive  practice  matters  as 
compared  to  restraint  of  trade  matters.  There  is  little  specialization  among  the 
field  attorneys.  Most  of  them  handle  all  types  of  cases.  Therefore,  deceptive 
practice  and  restraint  of  trade  matters  may  be  investigated  substantially  simul- 
taneously on  the  same  trip. 

We  attempted  to  get  figures  on  the  total  number  of  deceptive  practice  matters 
and  restraint  of  trade  cases,  respectively,  which  were  worked  on  during  the 
:fiscal  year.  Since  the  investigations  of  all  cases  are  not  completed  in  a  fiscal 
year  and  work  on  many  are  carried  over  into  the  succeeding  fiscal  year,  the 
Data  Processing  Division  did  not  have  figures  which  would  lend  themselves 
to  such  a  breakdown.  However,  the  Division  of  Data  Processing  does  prepare 
statistics  showing  the  hours,  reported  by  all  field  attorneys  in  each  category 
of  work.  Tabulations  for  Fiscal  1968  and  for  the  nine  months  ending  March  31, 
1969  of  Fiscal  1969  are  attached  as  Exhibits  C  and  D,  respectively.  These 
exhibits  disclose  that  during  Fiscal  1968,  135,544  man  hours  were  spent  by 
the  Field  Offices  on  functions  in  the  deceptive  practice  area  (or  58.9%)  as  con- 
trasted with  94,768  man  hours  in  the  restraint  of  trade  area  (or  41.17%). 
During  the  9  month  period  of  Fiscal  1969  for  which  statistics  are  presently 
available,  104,048  man  hours  were  spent  on  deceptive  pactice  functions  (or  63%) 
as  contrasted  with  61,042  man  hours  on  restraint  of  trade  matters  (or  37%). 

The  average  numbers  of  all  types  of  cases  completed  per  attorney  in  the  field 
offices  for  the  past  few  fiscal  years  are  as  follows : 
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Average  Total 

number  of         number  of        Completions: 
attorneys  cases        per  attorney 


Fiscal  1966 

Fiscal  1967 

Fiscal  1968 

1969(11  months). 


155 

1079 

6.95 

154.38 

1129 

7.31 

162.5 

1134 

6.97 

154 

>873 

>5.67 

^  Total  number  of  cases  and  completions  per  attorney  are  for  11  months.  Figures  previously  cited  at  Com- 
mission meeting  v^rere  for  9  months  of  fiscal  1969. 

Commissioner  Nicholson  requested  information  as  to  special  projects  other 
than  those  listed  in  our  previous  submission,  which  the  field  offices  investigated. 
There  were  recently  two  other  special  investigations.  One  involved  the  check- 
ing of  retail  establishments  to  determine  whether  non-drug  and  non-cosmetic 
soaps  are  labeled  as  to  net  weight.  One  or  two  attorneys  in  each  of  11  field 
offices  siient  about  a  day"?  time  each  in  this  investigation,  which  was  made  in 
June  1969  on  an  expedite  basis  for  the  Division  of  Special  Projects.  The  other 
special  investigation  was  directed  by  the  Commission.  This  was  a  survey  of  the 
extent  of  niispriciug  and  unavailability  of  items  in  fond  chains  in  the  District 
of  Columbia  metropolitan  area.  Twelve  attorneys  assigned  to  this  investigation 
by  the  Washington  Area  Field  Office  completed  it  in  two  days. 

We  have  not  had  occasion  to  keep  a  record  of  all  special  investigations,  as 
such.  There  may  have  been  others,  but  the  ones  we  have  listed  are  the  only  ones 
we  can  recollect  at  this  time. 

Eccnpitiilation. — To  recapitulate  and  highlight  some  of  the  information  set 
forth  in  our  submission  under  date  of  June  20,  1969,  attention  is  called  to  the 
work  the  field  offices  do  in  connection  with  the  taking  of  affidavits  of  volun- 
tary compliance  and  negotiating  consent  settlements.  This  is  additional  work 
in  the  handling  of  cases  which  has  devolved  in  the  past  few  years  upon  the 
field  offices  and  has  increased  their  responsibilities  and  the  time  it  takes  to 
effectively  complete  the  investigation  and  disposition  of  such  matters. 

The  field  offices  negotiated  or  participated  in  the  negotiation  of  over  4(X)  con- 
sent settlements,  from  July  1,  1968,  through  June  25,  1969.  These  inchide  170 
affidavits  or  letters  of  voluntary  compliance  and  239  consent  orders.  Of  the  con- 
sent orders  76  were  in  deceptive  practice  cases,  7  in  restraint  of  trade  matters 
and  3  in  Industry  Guidance  cases.  There  were  also  consent  orders  in  153  textile 
and  fur  matters  which  were  administratively  handled  by  the  field  offices,  al- 
though the  actual  negotiations  were  conducted  largely  by  the  textile  and  fur 
investigators  who  are  under  the  supervision  of  the  field  offices. 

The  informal  contacts  with  the  public  showed  a  pronounced  increase.  During 
the  9  months  ending  March  31,  1969  there  were  11,875  public  contacts  as  con- 
trasted with  9,4r)5  for  the  same  9  months  in  fiscal  1968.  These  contacts  included 
telephone,  written  and  personal  communications  with  the  public.  These  contacts 
are  time  consuming  but  perform  a  very  essential  service. 

For  Fiscal  1971,  the  Bureau  of  Deceptive  Practices  is  requesting  an  increase 
of  77  "enforcement"  attorneys  over  the  present  49,  for  a  total  of  126  attorneys. 
This  is  a  ^V^'r^%  increase  in  the  enforcement  attorneys  of  that  bureau  who  gen- 
erate work  for  the  field  offices. 

The  Bureau  of  Restraint  of  Trade  is  also  requesting  an  increase  of  71  at- 
torneys over  the  present  73  or  a  total  of  144  (plus  20)  in  the  three  divisions 
(i.e..  General  Trade  Restraints,  Discriminatory  Practices,  and  Compliance)  that 
is  a  97%  increase. 

The  Bureaus  of  Deceptive  Practices  and  Restraint  of  Trade  together  are 
requesting  270  attorneys  in  the  enforcement  areas  that  create  work  for  the 
field  offices.  This  represents  an  increase  of  146  attorneys  (i.e.,  from  the  present 
122  men  to  270)  or  121%.  (See  Exhiliit  E.) 

The  Bureau  of  Field  Operations  is  requesting  380  attorneys  in  the  field  offices 
for  Fiscal  1971,  an  increase  of  only  100%  over  the  190  attorneys  tentatively  al- 
located to  the  field  for  Fiscal  1970.  The  Bureaus  of  Deceptive  Practices  and  Re- 
straint of  Trade  estimate  that  they  will  enter  1800  new  investigations  during 
Fiscal  1971.  These  new  investigations,  together  with  a  backlog  in  the  field  of- 
fices of  an  estimated  500  cases  at  the  end  of  Fiscal  1070,  make  a  possible  2300 
cases  that  the  field  may  be  called  upon  to  investigate  in  Fiscal  1971  that  have 
largely  originated  from  these  two  bureaus.  This  does  not  include  the  new  in- 
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■vestigatioTis  that  the  Bureau  of  Industry  Guidance  will  also  request  the  field 
offices  to  make.  We  have  no  way  of  estimating  the  amount  of  field  work  the  di- 
visions of  BIG  will  generate  for  the  BFO,  but  from  past  experience  this  will  pos- 
sibly be  another  100  or  more  cases. 

In  the  past,  six  positions  have  been  allocated  to  the  headquarters  staff  of  the 
Bureau  of  Field  Operations.  One  of  these  is  now  vacant  due  to  the  death  in  July 
U968  of  Mr.  Samuel  L.  Williams,  the  then  Director  of  the  Bureau.  Since  the  work 
load  of  the  headquarters  office  of  the  Bureau  has  increased  substantially,  it  is 
recommended  that  this  vacancy  be  filled  as  soon  as  possible  in  Fiscal  1970.  In 
the  meantime,  we  are  making  use  of  an  attorney  from  the  Washington  Area 
J'ield  Office,  on  a  rotating  basis,  to  help  with  the  work  in  the  Bureau  headquar- 
ters. It  is  also  requested  that  an  additional  attorney  position  he  included  on  the 
headquarters  staff  of  the  Bureau  for  Fiscal  1971.  This  would  make  7  positions 
for  the  headquarters  office  of  the  Bureau  for  Fiscal  1971.  The  proposed  increase 
in  the  field  office  staffs  would  make  this  addition  at  headquarters  essential. 
Kespectf  ully  submitted, 

Chas.  R.  Moore, 
Acting  Director,  Bureau  of  Field  Operations. 

EXHIBIT  A.— FIELD  OFFICE  7-DIGIT  WORKLOAD— FISCAL  YEAR  1968 


BDP 

BRT 

BT&F 

CG&  BE 

BIG 

Tola 

Pending  July  1, 1967 

Received  during  period _. 

584 
632 

314 

244 

1 
13 

1 
4 

22 

105 

922 
998 

Total  workload  during  period...  

1,216 
750 

558 
299 

14 
13 

5 
3 

127 
69 

1,920 

Completed  during  period         _ 

1  134 

Total  pending  June  30, 1968... 

466 

259 

1 

2 

58 

786 

EXHIBIT  B.— FIELD  OFFICE  7-DIGIT  WORKLOAD 

-JULY  1, 

1968 

THROUGH  MAY  31 

1969 

BDP 

BRT 

BT 

&  F 

GC  &  BE 

BIG 

Total 

Pending  July  1,  1968 

Received  during  period 

466 
445 

259 
208 

1 
4 

2 

1 

58 
66 

784 
726 

Total  v^orkweek  during  period 

'Completed  during  period..    

911 
542 

467 
238 

5 
5 

3 
3 

124 
85 

1,510 
873 

Total  pending  May  31, 1969 

369 

229 

39 

637 

EXHIBIT  C— NUMBER  OF  HOURS  CHARGED 

BY  FIELD 

OFFICES  TO  VARIOUS  ACTIVITIES, 

FISCAL  1968 

Hours 

Activity: 

A   Sec.  5... 57,446 

B   Sec.  2(a) 19,  511 

C    Sec.  2(c)-.- 8,  039 

D    Sec.  2(d) 5,  857 

E    Sec.  2(e) R.T.  864 

F    Sec.  2(f) 1,  261 

G    Sec.  3 827 

H    Sec.  7 935 

L    Export  trade..- - - 28 


Total... - 94,768 


P   Sec.  5 133,604 

Q    Insurance 4 

R    Sec.  12 245 

S    Wool ..      —  D.P.  440 

T    Fur 205 

U    Flammable  fabrics 596 

V  Fabrics  Identification  Act 450 

Total - 135,544 

Y  Special  projects 850 

Z    Several  or  all  mission  objectives  and  speeches 3,978 

91  Supervision 3.615 

94  Effort  not  in  other  functions 481 

Total - 239,236 
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EXHIBIT  D— NUMBER  OF  HOURS  CHARGED  BY  FIELD  OFFICES  TO  VARIOUS  ACTIVITIES,  9  MONTHS  OF  FISCAL  1969 

JULY  1,  1968  THROUGH  MARCH  31, 1969 

Hours 

Activity: 

A  Sec.  5 34,044 

B  Sec.  2(a) 13,120 

C  Sec.  2(c) 4,367 

D  Sec.  2(d) R.T.  6,071 

E  Sec.  2(e) 469 

F  Sec.  2(f).  _ 1,510 

GSec.3 731 

H  Sec.  7.. _._ 527 

J  Antitrust .  2 

L  Export  trade 201 

Total 61,042 

M  Truth  in  lending _ 1,495 

P  Sec.  5 102,500 

Q  Insurance.. _ D.P.  19 

R  Sec.  12 56 

S  Wool _ 259 

T  Fur 429 

U  Flammable  fabrics 109 

V  Fabrics  Identification  Act.- 181 

Total. _ 104,048 

X  Financial  reports _ 8 

Y  Special  projects. 252 

Z  Several  or  all  mission  objective  and  speeches _ 2,  385 

91  Supervision... _ 3,094 

94  Effort  not  in  other  functions. 343 

Total 171,173 

EXHIBIT  E.— 1971  ESTIMATE  FOR  HEADQUARTERS   "ENFORCEMENT"  ATTORNEYS   IN   BUREAUS   OF  DECEPTIVE 

PRACTICES  AND  RESTRAINT  OF  TRADE 

BUREAU  OF  DECEPTIVE  PRACTICES 


Attorneys 

requested  for 

fiscal  1971 

Present 
attorneys 

Increase  of  157 
percent 

Enforcement 

Compliance 

109 
17 

38 

11 

126 
-49 

Total.. 

126 

49 

77 

Present  BDP  enforcement  attorneys.          ... 

49  . 
73  . 

Present  BRT  enforcement  attorneys 

Total 

122  . 

BUREAU  OF  RESTRAINT  OF  TRADE 

Attorneys 

requested  for 

fiscal  1971 

Present 
attorneys 

Increase  of  97 
percent 

General  trade  restraint 

64    (+20) 

52 

28 

25  .. 

29 

19 

""144" 
-73 

Discriminatory  practice 

(+20) 

Compliance 

Total 

144    (+20) 

73 

71 

(+20) 

Enforcement  attorneys  requested  by  BDP 

126 

144 

270 

Enfarcement  attorneys  requested  by  BRT 

(+20) 

Total  number  of  enforcement  attorneys  requested 

(+20) 

Present  number  of  attorneys 

-122 

Increase  in  number  of  attorneys  requested  or  121  percent 

148 
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1971  Budget  Estimate  fob  the  Bureau  of  Field  Operations  and  Review 

OF  Its  1970  Request 

The  Bureau  of  Field  Operations,  with  its  11  field  offices,  is  the  investigative 
arm  of  the  Commission.  It  does  not  originate  or  initiate  any  programs,  areas,  or 
industries  to  which  it  will  direct  its  attention.  This  is  done  largely  by  the  Com- 
mission itself  and  the  enforcement  bureaus.  The  Bureau  of  Field  Operations 
primarily  discharges  its  responsibilities  by  conducting  the  investigations  selected, 
negotiating  settlements  where  appropriate  by  assurances  of  voluntary  compliance 
or  consent  orders,  and  by  performing  such  advisory,  public  relations,  and  educa- 
tional activities  as  will  enhance  the  effectiveness  of  the  enforcement  efforts  of 
the  Commission.  The  case  load  of  investigations  referred  to  the  field  of  course 
occupies  the  major  share  of  the  attention  of  the  field  office  staffs.  Yet  the  other 
phases  of  the  work  of  the  field  office  share  equally  in  importance,  if  not  in  the 
amount  of  time  devoted  thereto. 

Since  the  Bureau  of  Field  Operations  does  not  initiate  programs  and  areas 
of  investigative  attention,  we  cannot  out  line  probable  programs  that  the  field 
officers  will  be  undertaking  in  Fiscal  1971.  Our  budget  projections,  therefore, 
will  of  necessity  be  predicated  on  past  experience  as  to  manpower  performance 
in  case  work,  special  projects,  and  other  activities  of  the  field  offices,  together 
with  a  consideration  of  the  projections  of  the  enforcement  bureaus  as  to  programs 
that  will  be  initiated  during  fiscal  1970  and  1971  and  their  estimate  of  the  man- 
power needs  to  generate  and  carry  forward  such  program  projections.  Discussion 
of  the  various  phases  of  this  bureau's  work  for  fiscal  years  1970  and  1971  follow. 

1969    FISCAL  YEAR   PERFORMANCE 

The  Buerau  of  Field  Operations  had  a  work  load  of  1593  cases  for  the  first 
11  months  of  the  fiscal  year  1969  and  completed  935,  leaving  a  backlog  of  658 
cases  on  June  1, 1969. 

While  there  has  been  some  reduction  in  the  number  of  cases  entered  for 
investigation,  particularly  by  the  Buerau  of  Deceptive  Practices,  and  referred 
to  the  field  offices  for  investigation,  the  complexity  of  the  cases  that  were  referred 
to  the  field  office  for  investigation  with  the  attendant  increase  in  the  evidentiary 
requirements  more  than  compensated  for  the  lack  of  numbers  in  the  demands 
made  upon  the  manpower  of  the  field  offices.  Many  of  these  cases  also  involved 
industry-wide  considerations.  In  addition  the  field  offices  have  been  called  upon 
to  undertake  special  expedite  projects  and  surveys  which  have  necessitated  the 
assignment  of  a  large  number  of  attorneys  to  such  investigations.  Some  of  these 
are  still  in  progress  as  we  near  the  beginning  of  Fiscal  1970.  Among  these  projects 
and  the  manpower  thrown  into  the  assignment  are : 

(1)  Educational  indoctrination  of  creditors  and  others  in  connection  with 
Truth  in  Lending — 11  field  offices  have  been  involved  since  March  10,  1969 
and  some  37  attorneys. 

(2)  Survey  of  automobile  (Monroney)  sticker  prices  as  contrasted  to  the 
actual  sale  price  of  automobiles  to  consumers.  This  survey  is  being  made 
under  a  30  day  deadline  with  33  attorneys  in  5  field  offices. 

(3)  Survey  of  the  operations  of  the  PDS  Code  (paid  during  service  maga- 
zine subscription  solicitors  code).  This  involves  11  field  offices,  four  of  which 
are  to  make  an  in  depth  investigation  with  a  60  day  deadline.  18  attorneys 
are  assigned  to  this  matter. 

There  have  been  many  other  first  priority  matters,  some  of  which  involve  Con- 
gressional interest  where  one  or  more  field  attorneys  are  called  upon  to  drop 
everything  they  are  doing  and  proceed  at  once  with  an  inquiry  into  a  particular 
alleged  predatory  area  practice  in  the  sale  of  bread,  milk,  gasoline,  TBAs  or  other 
products.  Statistics  have  not  been  kept  on  all  instances,  but  they  have  occurred 
with  great  frequency.  An  example  of  one  of  these  concerns  cigaret  advertising  and 
the  involvement  of  the  advertising  agencies  in  the  preparation  of  advertising 
programs  for  the  tobacco  company  clients.  Two  attorneys  were  assigned  to  this 
investigation  on  an  emergency  basis. 

Some  instances  of  industry  wide  investigations  of  considerable  magnitude 
include : 
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1.  Tire  and  bus  cases  involving  the  long  term  leasing  of  tires  by  bus  companies 
from  the  tire  manufacturers  and  the  competitive  effects  thereof. 

2.  TBA  cases — compliance  (and  denovo)  investigations  of  Commission  orders 
prohibiting  consignment  selling  of  TBA  products  of  tire  manufacturers  through 
oil  company  dealers  under  agreements  whereby  the  oil  companies  receive  over- 
riding commissions  on  the  deal. 

3.  Home  improvement.  Some  80  cases  were  sent  to  the  field  oflBces. 

4.  Volkswagen  investigations  to  determine  whether  used  Volkswagens  are 
being  imported  into  the  United  States  and  sold  as  new  cars. 

5.  Reciprocity  cases.  At  the  instance  of  the  Commission,  the  field  offices  have 
been  conducting  extensive  investigations  into  the  practices  of  large  industrial 
concerns  to  require  reciprocity  from  its  suppliers  and  customers.  Seven  of  these 
cases  were  completed  in  Fiscal  1969  with  nine  still  pending  at  the  close  of  the 
fiscal  years. 

6.  Eight  field  offices  have  made  investigations  into  the  advertising  rate  struc- 
ture of  some  19  newspapers  for  possible  discriminatory  and  other  illegal  practices. 

7.  LP  Gas  industry  investigation.  One  attorney  has  been  tied  up  almost  two 
years  exclusively  on  this  matter. 

In  connection  with  its  case  work  in  fiscal  1969,  the  field  offices  have  negotiated 
affidavits  or  letters  of  voluntary  compliance  with  respondents  in  170  matters. 
The  field  offices  have  also  assisted  in  the  negotiation  of  consent  orders  in  an 
additional  230  matters. 

The  burden  and  length  of  investigations  have  been  infiuenced  by  increased 
necessity  of  resorting  to  subpoena  and  the  motions  to  quash  that  often  follow 
issuance  of  subpoenas.  During  fiscal  1969  it  was  necessary  to  obtain  subpoenas 
in  31  cases. 

During  fiscal  1969,  the  field  offices  regularly  conferred  with  and  addressed 
various  types  of  consumer  groups  and  they  maintained  regular  contacts  with 
legal  aid  organizations.  One  attorney  in  each  field  office  has  been  designated  to 
maintain  contacts  with  legal  aid  organizations.  The  Kansas  City,  Los  Angeles, 
and  Seattle  Field  Offices  conducted  Consumer  Protection  Seminars  which  were 
well  attended. 

Field  offices  also  maintained  close  liaison  with  Better  Business  Bureaus, 
Chambers  of  Commerce,  the  State  Attorneys  General  and  various  other  state 
and  local  authorities.  During  the  first  nine  months  of  Fiscal  1969,  the  so-called 
informal  activities  of  the  field  offices  involved  10,724  telephone,  written  and  per- 
sonal communications  with  the  public,  speakers  were  furnished  on  161  occasions 
and  990  other  contacts  were  initiated  by  the  field  offices  for  a  total  of  11,875 
public  contacts.  This  compares  with  9,455  for  the  same  9  months  in  fiscal  1968. 

EEVIEW    OF   FISCAL    1970    REQUIBEMENTS 

For  fiscal  1970  the  Bureaus  of  Deceptive  Practices  and  Restraint  of  Trade 
estimate  that  they  will  initiate  or  reopen  respectively,  1000  and  325  formal 
investigations.  What  of  B.I.G.?  For  the  past  several  years,  the  Bureau  of  Re- 
straint of  Trade,  particularly,  has  found  it  necessary  because  of  staff  shortages 
in  the  field,  to  conduct  some  of  the  investigations  it  would  otherwise  have  re- 
ferred to  the  field  offices.  Therefore,  it  is  estimated  that  the  new  and  reopened 
cases  forwarded  to  the  field  offices  for  investigation  by  these  two  bureaus  during 
fiscal  1970  will  approximate  1200  or  more  cases.  We  are  also  receiving  a  growing 
number  of  cases  from  Industry  Guidance  and  the  Bureau  of  Textiles  and  Furs. 

Based  on  past  experience,  particularly  fiscal  1969,  and  also  predicated  on 
the  many  new  projects  that  have  been  proposed  in  the  1970  Budget  estimates  of 
all  the  Bureaus  serviced  by  the  Bureau  of  Field  Operations,  it  is  expected  that 
the  field  offices  will  receive  numerous  industry-wide  investigations  and  special 
projects  which  will  involve  personnel  from  more  than  one  field  office  and  possibly 
as  many  as  all  11  field  offices.  It  is  anticipated  that  the  educational  aspects  of 
Truth  in  Lending  which  the  field  offices  are  presently  engaged  in  will  extend 
well  in  Fiscal  1970  and  continue  to  use  the  services  of  a  large  number  of  field 
office  attorneys  at  least  through  September.  The  extent  to  which  the  field  offices 
will  be  called  upon  to  undertake  enforcement  efforts  under  the  Truth  in  Lending 
statute  and  regulation  has  not  been  clearly  indicated.  For  that  reason  it  is  im- 
possible to  make  realistic  proposals  relative  to  the  Bureau  of  Field  Operations' 
needs  for  that  purpose  in  fiscal  1970. 
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The  increase  in  the  Commission's  dedication  to,  and  awareness  of,  consumer 
affairs  and  problems  will  affect  the  emphasis  in  the  application  of  the  field  offices 
to  these  responsibilities.  The  concomitant  response  thereto  in  the  field  will  re- 
quire the  utilization  of  more  manpower  in  this  area. 

It  is  anticipated  that  the  field  offices  will  be  involved  to  a  greater  degree  in 
evaluating,  investigating  and  solving  many  complaints  of  a  less  serious  nature 
from  consumers  and  others  thereby  eliminating  the  need  for  referral  of  all  such 
matters  to  headquarters  for  attention.  This  will  utilize  additional  manpower. 
The  program  can  be  initiated  by  use  of  one  attorney  in  each  of  the  11  field 
offices. 

The  Assistant  General  Counsel  for  Federal-State  Cooperation,  proposes  that  as 
the  Federal  and  State  cooperation  matures,  it  should  be  administered  more  and 
more  through  the  field  offices.  As  he  points  out,  considerable  involvement  has 
already  been  attained  by  the  field  offices  in  this  endeavor.  He  mentions  particu- 
larly, the  field  offices  in  Los  Angeles,  San  Francisco,  Chicago,  Boston,  Kansas 
City,  Seattle  as  having  developed  valuable  contacts,  techniques,  skills  and  leader- 
ship in  this  area.  It  will  be  necessary  for  one  or  more  men  to  be  designated  in 
each  field  office  to  handle  this  accelerating  program. 

The  hiring  of  some  40  new  attorneys,  together  with  those  heretofore  hired  in 
fiscal  1969  and  any  others  that  may  be  necessitated  by  vacancies  from  resigna- 
tions, transfers,  etc.  during  fiscal  1970,  will  place  an  added  burden  on  the  more 
experienced  attorneys  in  each  field  office,  who  are  already  spread  thin  in  some 
offices.  It  takes  a  year  or  more  for  a  new  attorney  with  application  to  approach 
full  effectiveness,  and  until  that  happens,  new  attorneys  tend  to  pull  down  the 
total  performing  of  the  field  office  staffs.  Further,  the  field  offices  are  serving  as 
a  training  and  staging  area  for  the  enforcement  bureaus.  A  substantial  number 
of  trained  attorneys  annually  transfer  to  other  bureaus  of  the  Commission. 

As  of  May  31,  1969,  the  11  field  offices  and  two  sub-offices  were  manned  by 
150  attorneys  (including  the  11  attorneys  in  charge)  and  83  stenographers,  clerk- 
typists,  etc.,  for  a  total  of  233  positions.  This  is  34  po.'^itions  below  the  267 
positions  allocated  to  the  field  offices  for  Fiscal  1969.  The  foregoing  positions  do 
not  include  the  six  positions  allocated  to  the  headquarters  office  of  the  Bu- 
reau of  Field  Operations.  Only  5  of  those  were  filled  after  July  1968  as  a 
result  of  the  death  last  July  (1968)  of  the  Bureau  Director,  Samuel  L.  Williams. 
(Staff  members  from  Washington  Area  Field  Office  temporarily  assigned  to 
assist  since  July  1968.) 

The  field  offices  commenced  Fiscal  1969  with  154  attorneys.  Within  a  month 
or  so  thereafter  the  number  of  attorneys  had  been  increased  to  170.  Thereafter, 
stringent  hiring  controls  were  imposed  by  the  Budget  Bureau.  The  field  offices 
have  lost  up  to  June  10,  1969,  through  resignations,  transfers,  etc.  31  attorneys. 
This  represents  a  loss  of  20%  of  the  attorneys  on  duty  as  of  July  1,  1968.  In 
the  same  period  24  new  attorneys  were  hired  to  replace  in  part  the  foregoing 
vacancies.  With  the  result,  as  indicated,  there  were  150  attornevs  in  the  field 
offices  as  of  May  31, 1969. 

Under  the  advance  commitment  program  one  new  attorney  is  scheduled  to 
report  for  duty  before  the  end  of  the  current  fiscal  year  and  21  additional  at- 
torneys or  attorney  trainees  have  accepted  employment  with  reporting  dates 
from  July  14,  1969  through  October  6,  1969.  Three  attorneys  in  the  field  offices 
have  requested  transfer  to  other  headquarters  bureaus  and  it  is  anticipated  that 
such  transfers  will  be  approved  and  consummated  early  in  Fiscal  1970. 

If  all  the  attorneys  committed  for  employment  with  the  field  offices  report 
for  duty  and  if  the  attorneys  who  have  indicated  a  desire  to  transfer  to  head- 
quarters, do  so,  the  field  offices  will  have  approximately  170  attorneys  by  the 
middle  of  October.  From  previous  experience,  however,  we  can  assume'  that 
some  of  the  proposed  hirees  will  not  show  up  for  duty. 

Since  the  Fiscal  1970  appropriation  for  the  Federal  Trade  Commission  has 
not  as  yet  passed  Congress,  the  specific  number  of  positions  to  be  finally  allo- 
cated to  the  field  offices  have  not  been  determined.  However,  the  1970  budget 
estimates  carried  a  request  for  267  positions  for  the  field  offices  plus  6  positions 
for  the  headquarters  office  of  the  Bureau  of  Field  Operations.  This  figur(>  does 
not  include  the  20  advanced  commitments  due  to  report  for  duty  with  the  field 
offices  early  in  Fiscal  1970  and  which  were  provided  for  elsewhere  in  th<-  1970 
budget  of  the  Commission  (truth  in  lending).  This  makes  a  total  of  293  positions 
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tentatively  scheduled  for  the  Bureau  of  Field  Operations  for  Fiscal  1970,  of 
which  287  will  be  in  the  field. 

It  is  proposed  to  divide  the  287  field  positions  as  follows : 

Attorneys  presently  employed 150 

Attorneys  reporting  as  of  October  1969 20 

Additional  attorneys  allocated 20 

Total . 190 

Steno-clerical  employees  presently  employed 83 

Additional  steno-clerical  employees 14 

Total 1 97 

Total  field  staff 287 

Headquarters  staff 6 

Total  positions  for  Bureau  of  Field  Operations 293 

It  is  proposed  to  fill  the  additional  34  attorneys  and  clerical  positions  as  soon 
as  the  restraints  presently  imposed  on  recruitment  will  permit.  The  full  comple- 
ment of  positions  tentatively  authorized  probably  will  not  be  able  to  promptly 
perform  the  Bureau  of  Field  Operations  work  load  for  fiscal  1970. 

It  is  anticipated  that  the  bureau  will  go  into  the  1970  fiscal  year  with  a  back- 
log of  approximately  700  matters.  In  the  past  several  years  the  attorneys  in  the 
field  have  averaged  about  7  completed  cases  per  year  per  man.  At  this  rate  it 
would  take  100  or  slightly  more  than  half  the  entire  projected  field  attorneys 
staff  for  fiscal  1970  a  year  to  dispose  of  the  backlog. 

It  is  not  possible  to  anticipate  in  advance  and  in  the  abstract  the  allocations 
of  manpower  that  will  be  required  In  each  investigation,  survey  or  other  areas 
of  endeavor  in  which  the  field  offices  will  be  engaged  prior  to  an  examination  and 
evaluation  of  the  scope  and  reqiiirements  of  particular  investigations.  Because  of 
the  nature  of  all  the  demands  placed  upon  the  Commission,  the  Bureau  of  Field 
Operations  cannot  expect  to  have  long  advance  notice  of  the  various  special  in- 
vestigations that  it  will  be  called  upon  to  handle  in  1970.  For  instance,  in  con- 
nection with  the  three  special  surveys  heretofore  outlined  in  our  1969  activity, 
the  Bureau  of  Field  Operations  had  no  way  of  anticipating  the  manpower  needs 
for  such  surveys  and  the  bureau  was  given  short  notice  of  the  assignments.  The 
Commission  will  appreciate  that  the  receipt  on  short  notice  of  extensive  special 
investigations  makes  difficult  the  adherence  to  orderly  schedules  of  work  and 
that  some  important  functions  and  activities  of  the  field  offices  must  frequently 
be  pushed  aside  temporarily,  with  the  attendant  delays  such  action  necessitates. 
The  field  ofiices  have  to  maintain  the  flexibility  and  resilience  necessary  to  over- 
come these  problems. 

It  would  not  appear  unreasonable  to  say,  therefore,  that  the  190  attorneys  and 
97  steno-clerical  employees  presently  proposed  for  the  Bureau  of  Field  Opera- 
tions for  Fiscal  1970  is  a  most  conservative  allocation  to  effect  a  reasonably 
prompt  response  to  the  demands  of  the  backlog,  the  prospective  new  cases,  the 
special  surveys  in  all  the  areas  that  the  Bureaus  of  Deceptive  Practices,  Re- 
straint of  Trade  and  Industry  Guidance  propose  to  move  and  develop,  the  con- 
sumer counseling,  the  pursuit  of  the  Federal  State  Cooperation  programs  and 
other  liaison  with  State  and  local  governments,  as  well  as  interested  trade  and 
business  associations  and  groups  who  are  vitally  affected  by  the  activities  of  the 
Commission,  the  training  of  new  attorneys,  etc. 

BPO     1971     BUDGET    ESTIMATE 

The  work  of  the  Bureau  of  Field  Operations  and  its  field  ofBces  is  not  only 
broadening  in  scope  but  deepening  in  intensity.  In  recent  years,  both  the  Com- 
mission and  the  courts  have  been  applying  increasingly  complex  economic 
criteria  in  determining  whether  given  acts  or  practices  violate  the  Federal  Trade 
Commission  Act,  the  Sherman  Act,  the  Clayton  Act  and  other  antitrust  statutes. 
The  enforcement  bureaus  of  the  Commission,  particularly  the  Restraint  of  Trade 
and  Deceptive  Practices,  are  being  directed  by  the  Commission  to  establish  "pri- 
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orities"  among  the  cases  they  select  for  investigation,  i.e.,  to  choose  from  among 
all  the  possible  cases  that  could  have  been  brought,  those  that  promise  the  highest 
possible  return  to  the  consuming  public  for  each  dollar  spent  on  enforcement. 
The  basic  method  being  used  for  estimating  the  amount  of  potential  public  inter- 
est in  a  restraint  of  trade  matter  necessitates  the  determination  of : 

(a)  The  total  sales  volume  of  the  industry  ; 

(b)  The  monopoly  price  currently  being  charged  for  the  product  (or,  if  it 
is  the  threat  of  future  monopoly  that  is  involved,  the  price  that  is  reason- 
ably to  be  expected  if  it  should  in  fact  become  monopolized)  ;  and 

(c)  The  competitive  price  that  would  reasonably  be  expected  to  prevail 
if  the  industry  should  be  made  effectively  competitive. 

A  somewhat  similar  procedure  is  being  propo-sed  in  estimating  the  potential 
public  interest  in  deceptive  practice  cases,  i.e.,  how  much  "overcharge"  consum- 
ers are  paying  in  cases  where  they  have  been  deceptively  persuaded  either  (a) 
to  buy  a  product  they  would  not  have  bought  at  all  if  they  had  known  the  truth 
about  it,  or  (b)  to  pay  more  for  a  product  than  they  would  have  paid  if  they  had 
known  the  truth  about  it.  The  real  loss  to  consumers  in  this  latter  situation  is 
the  difference  between  (a)  the  price  paid,  and  (b)  the  fair  market  value  of  the 
item  in  question,  e.g.,  what  comparable  products  are  selling  for  in  reputable  es- 
tablishments in  the  same  community. 

The  field  offices  will  be  increasingly  called  upon  to  develop  the  kind  of  economic 
data  needed  in  establishing  "priorities"  and  in  re.solving  .'^uch  highly  technical 
issues,  similar  to  those  in  recent  cases  decided  by  the  Supreme  Court  and  also  by 
the  Commission,  which  turn  on  such  economic  matters  as  "concentration  ratios," 
"product  differentiations,"  "barriers  to  entry,"  and  the  like.  The  Bureau  of  Re- 
straint of  Trade  is  now  couching  many  of  its  investigative  requests  primarily  in 
terms  of  the  "structure-conduct-performance  framework  now  u.sed  by  both 
economists  working  in  this  area  and  by  the  Supreme  Court  in  its  recent  restraint 
of  trade  cases.  This  is  a  system  of  analysis  in  which  the  competitive  effects  and 
thus  the  legality  of  a  particular  practice  depends  not  only  on  the  practice  itself 
(excepting,  of  course,  the  per  se  offenses)  but  on  the  structural  setting  in  which 
it  occurs. 

The  more  technical  requirements  being  placed  on  the  field  offices  in  the 
restraint  of  trade  area  can  be  summarized  somewhat  as  follows :  in  any  case 
where  "injury  to  competition"  or  a  "lessening  of  competition"  is  the  gravamen 
of  the  offense  charged,  i.e.,  all  restraint  of  trade  cases  except  those  involving  one 
of  the  per  se  offenses  (and  to  some  extent  in  those  cases  as  well),  a  sound  as- 
sessment of  the  degree  of  consumer  interest  involved  in  a  matter  cannot  gen- 
erally be  made  without  a  development  of  at  least  the  following  major  char- 
acteristics of  the  markets  involved: 

I.  The  Market 

(a)  Georgraphic  market. 

(&)  Product  market  (substitute  products,  if  any). 

(o)   Sales  volume. 

II.  Structure 

(a)  Concentration. 

(6)  Product  diflferentiation  (brand  preferences). 

(c)  Barriers  to  entry  (disadvantages  facing  newcomers). 

III.  Conduct 

(a)  Collusion  (if  present). 
(6)  Price  leadership   (if  present). 

(c)  Predatory  and  exclusionary  practices  (if  present),  including  product  dif- 
ferentiation, price  discrimination,  sales  below  cost,  exclusive  dealing,  etc. 
{d)  Mergers. 

rv.  Performance 

(a)  Monopoly  pricing  (estimate  of  how  much  the  current  price  exceeds  the 
competitive  price). 

(&)  Profits  (after  tax),  as  a  percent  of  stockholders  equity  for  substantial 
number  of  years — 5  to  10  years. 

(c)  Advertising/sales  ratio  (advertising  expenditures  as  a  percent  of  the  com- 
pany's sales). 

(d)  Suppression  of  new  technology  (if  present). 
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All  of  these  characteristics  have  been  considered  by  the  Commission  and  the 
courts  in  the  more  recent  cases  and  it  is  becoming  increasingly  clear  that  the 
bureau  and  its  field  offices,  if  they  are  to  adequately  perform  the  heavy  support 
role  assigned  to  them,  must  be  prepared  to  meet  these  new  investigative  demands 
by  developing  appropriate  programs  to  instruct  its  field  office  personnel  in  the 
techniques  for  gathering  and  analyzing  data  of  this  character  and  also  in 
investigating  and  assessing  the  public  interest  in  such  cases. 

By  way  of  illustrating  the  magnitude  of  the  task  that  will  be  facing  the 
Bureau  of  Field  Operations  and  the  field  offices  in  the  next  few  years,  the  Bureau 
of  Restraint  of  Trade's  budget  proposal  for  Fiscal  1971  contemplates  a  number 
of  investigations  in  some  of  the  country's  largest  and  most  highly  concentrated 
industries,  including  steel,  chemicals,  breakfast  cereals,  office  copying  machines, 
gasoline,  auto  parts,  retail  food,  soft  drinks,  television  networks,  and  the  like. 
Investigations  of  this  character  will  obviously  require  the  highest  order  of  skill 
and  technical  ability  the  field  offices  can  provide. 

We  support,  of  course,  the  suggestion  that  the  field  offices  should  have  greater 
autonomy  and  exercise  their  initiative  without  intensive  long  distance  supervi- 
sion, in  answering  businessmen's  questions,  in  handling  consumers'  complaints 
or  requests  for  aid,  in  working  together  with  State  enforcement  agencies  and 
local  agencies  and  media  to  identify  the  problems  and  solutions  to  them,  and 
iiltimately  in  investigating  and  disposing  of  the  violations  going  on  in  the  back- 
yards of  the  field  offices.  We  propose  to  gear  up  the  field  offices  to  take  on  the 
full  responsibilities  the  greater  autonomy  in  such  matters  would  place  upon 
the  field  office  staffs. 

It  is  expected  that  the  Bureau  of  Field  Operations  will  have  a  workload  of 
some  2300  cases  during  Fiscal  1971.  The  Bureau  of  Deceptive  Practices  is  request- 
ing 89  new  attorneys  for  Fiscal  1971  in  the  areas  that  generate  work  for  the 
field  and  this  is  more  than  1.53%  of  the  58  average  attorneys  in  this  area  during 
fiscal  1969.  With  this  increase  in  manpower  it  anticipates  that  it  will  expand  the 
cases  initiated  for  investigation  to  1500  cases.  The  Bureau  of  Restraint  of  Trade 
is  outlining  proposed  programs  and  projects,  which  if  effectuated  would  entail 
a  tremendous  exi^ansion  in  its  workload,  particularly  in  those  areas  that  likewise 
generate  the  most  work  for  the  field  offices.  From  these  areas  it  is  anticipated 
that  there  will  be  some  300  cases  initiated  for  investigation.  This  makes  a  possible 
1800  new  cases  which  may  be  referred  to  the  field  together  with  a  backlog  in  the 
field  which  we  estimate  will  have  been  cut  down  to  some  500  matters,  giving  the 
field  offices  a  possible  total  workload  of  some  2300  cases. 

In  the  light  of  all  of  the  foregoing,  it  is  estimated  that  the  Bureau  of  Field 
Operations  will  require  an  increase  of  100%  in  the  number  of  field  attorneys  for 
Fiscal  1971  over  those  estimated  for  1970,  or  an  increase  of  190  attorney  positions 
for  a  total  of  380.  A  steno-clerical  force  of  152  would  be  required  to  service  the 
380  attorneys,  or  an  increase  of  55  over  the  number  proposed  for  1970,  making  a 
total  of  532  positions  for  the  field  offices.  Headquarters  staff  of  the  Bureau  of 
Field  Operations  would  remain  at  6  positions. 
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Memorandum 

June  20, 1969. 

Subject:  Review  of  allocations  of  funds  for  fiscal  1970  and  basic  plans  for 

fiscal  1971. 
To :  Coniiiiission. 
From :  General  Counsel. 

The  Commission's  directive  of  June  4,  1969,  concerning  preliminary  planning 
proposals,  requires  units  "to  not  only  prepare  justifications  for  requests  and  allo- 
cations of  funds  for  Fiscal  1971  but  also  to  cover  allocations  of  funds  .  .  .  for 
fiscal  1970."  This  requirement  is  particularly  appropriate  for  the  OflSce  of  General 
Counsel.  It  permits  up-to-date  comment  on  the  proposal  for  OflJce  funding  nov? 
pending  before  the  Congress ;  and  its  multi-year  planning  approach  enables  the 
OflBce  to  project  proposals  consonant  with  the  recently  ordered  reorganization  of 
the  Office. 

The  pending  proposal  for  Office  funding  in  fiscal  1970,  aside  from  the  fact  that 
it  is  based  upon  an  Office  structure  no  longer  relevant,  is  inadequate  in  the  fol- 
lowing ways :  It  focuses  exclusively  upon  Office  response  to  demands  for  services. 
It  is  affirmative  only  in  the  fact  that  it  anticipates  continuance  or  an  increase  in 
demand  for  the  same  services  the  Office  has  performed  in  the  past.  It  does  not 
recognize  the  fact  that  while  this  Office  is  first  and  foremost  a  service  organiza- 
tion, it,  nevertheless,  should  and  must,  propose  initiation  of  projects  to  further 
the  overall  goals  of  the  Commission. 

The  two-year  planning  proposal  outlined  below  is  an  Office  proposal  as  opposed 
to  a  collection  of  proposals  by  the  various  administrative  units  within  the  Office. 
It  is  in  keeping  with  the  Commission's  purpose  for  ordering  Office  reorganization. 
The  Office  is  to  be  a  cohesive  unit  of  generalists,  each  of  whom  is  ready  to  immedi- 
ately specialize,  or  specialize  after  a  minimum  of  training,  in  any  area  of  the 
Office's  mission.  While,  for  purposes  of  administration,  there  are  three  continuing 
offices  functioning  under  the  direct  supervision  of  the  General  Counsel  (Litiga- 
tion, Legal  Services  and  Legislation/Federal-State  Cooperation),  the  professional 
complement  of  these  units  will  vary  throughout  the  year  as  Commission  demands 
require. 

Thus,  the  planning  proposal  calls  for  a  fixed  commitment  only  in  regard  to  the 
assignment  of  attorneys  to  the  Office  and  avoids  fixed  commitments  to  units  in  the 
interest  of  maintaining  a  continuing  reevaluation  of  projects  in  the  light  of  initial 
results  and  confrontation  with  unanticipated  demands. 

I.   PROJECTS 

In  addition  to  meeting  Commission  demands  for  legal  advice  and  representation 
before  the  courts,  as  described  infra,  the  Office  intends  to  commence  in  fiscal  1970 
several  projects  meant  to  affirmatively  advance  the  overall  goals  of  the  Com- 
mission. None  of  the  projects  is  outlined  in  the  funding  proposal  presently  under 
review  by  the  Congress. 

1.  The  drafting  of  a  ler/al  procedure  tvJiich  will  prevent  commission  infringe- 
ments of  constitutional  rights  in  consumer  credit  protection  act  investiga- 
tions 

It  is  understood  that  the  Commission's  Truth  in  Lending  section  antcipates 
directing  the  bulk  of  its  investigative  effort  at  small  finance  companies,  the 
ghetto  "easy  credit"  retailers,  and  the  readily  movable  credit  offerors.  In  view  of 
the  per  se  nature  of  the  statute's  provisions,  it  is  reasonable  to  expect  that  a 
great  majority  of  the  matters  will  be  handled  through  assurances  of  voluntary 
compliance  and  consent  orders.  In  neither  of  these  procedures  does  a  proposed 
respondent  admit  his  guilt.  However,  under  the  Consumer  Credit  Protection 
Act,  the  signing  of  an  assurance  of  voluntary  compliance  or  consent  order  places 
an  individual  in  a  very  vulnerable  position  regarding  the  criminal  provisions 
of  the  Act. 

Section  112  of  the  Act  calls  for  imprisonment  and/or  fine  in  the  case  of  willful 
and  knowing  violntion  of  the  statute's  provisions  or  any  regulation  issued  there- 
under. It  would  appear,  therefore,  that  in  many  instances  violation  of  the  provi- 
sions of  a  voluntary  assurance  or  consent  order  would  establish  a  prima  facie 
case  for  criminal  prosecution. 
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It  is  not  unreasonable  to  anticipate  in  such  cases  defenses  based  upon  alleged 
infringements  of  basic  Fifth  Amendment  rights.  Approximately  two-thirds  of 
the  personnel  allocated  to  enforcement  of  the  new  statute  will  be  non-lawyers 
stationed  in  the  field  to  examine  credit  practices  of  individual  businesses. 

Accordingly,  he  Office  intends  to  develop  a  basic  procedure  for  Commission 
employees  charged  with  enforcement  of  the  new  statute  which  will  guarantee 
against  unwitting  infringements  of  basic  rights. 

The  project  would  commence  immediately  after  Commission  approval  and 
would  be  completed  by  September  1, 1969.  if  not  sooner. 

2.  Expansion  of  office  efforts  on  the  Federal-State  Cooperation  project 

Personnel  assigned  to  the  Federal-State  Cooperation  project  since  its  inception 
in  October  1965  have  numbered  but  one  attorney  and  one  clerk-stenographer. 
The  return  on  this  investment,  in  benefits  to  the  Commission  and  to  the  public, 
has  been  prodigious.  Through  contact  with  state  administrators  of  deceptive 
and  unfair  practice  laws,  and  conferences  with  legislators  and  prospective  ad- 
ministrators in  states  not  having  such  laws,  the  attorney  supervising  this  proj- 
ect has,  with  generous  help  from  experts  in  other  bureaus  and  ofl^ces  of  the 
Commission,  created  a  very  favorable  climate  regarding  state  reception  of  Com- 
mission offers  of  cooperation. 

This  program  shows  strong  promise  of  developing  effective  policing  of  local 
and  regional  complaints  of  deceptive  and  unfair  practices.  If  accelerated,  this 
program  should  do  much  to  alleviate  the  Commission's  being  inundated  by  the 
contents  of  the  "mail  bag"  and  should  permit  the  Commission  to  concentrate 
on  orderly  planning  and  execution  of  programs  to  deal  with  unfair  and  deceptive 
practices  of  national  scope. 

The  consumer  protection  movement  grows  stronger  with  each  day.  More  than 
ever  before,  state  legislators  and  officials  are  interested  in  enacting  or  enforcing 
statutes  protecting  consumers  from  market  deceptions.  Given  the  favorable 
relationship  presently  obtaining  between  the  Commission  and  the  states,  it  would 
be  folly  to  not  expand  OflBce  efforts  on  the  Federal-State  Cooperation  project. 

Expansion  of  OflBce  effort  in  this  area  has  been,  in  recent  years,  unsuccess- 
fully proposed  to  the  Bureau  of  the  Budget.  The  initial  projection  for  fiscal  1970 
serves  as  the  most  current  example.  However,  in  my  opinion.  Budget  Bureau 
rejection  does  not  mean  proscription.  Once  funds  have  been  allocated  by  the 
Congress,  the  Commission,  under  Reorganization  Plans  8  and  4  may  reallocate 
resources  as  required  by  the  public  interest. 

A.  Increasing  the  outward  flow  of  referrals. — ^Within  the  past  ten  years, 
twenty-six  states  have  enacted  consumer  protection  laws.  Some  ef  these  statutes 
are  equivalents  of  the  FTC  Act;  others  are  not  as  strong.  However,  there  has 
been,  in  recent  years,  a  growing  willingness  and  capability  on  the  part  of  these 
states  to  effectively  handle  Commission  referrals. 

There  are,  understandably,  (at  this  time)  conditions  attached  to  state  actions 
on  Commission  referrals.  We  are  encouraged  to  provide  technical  information 
and  advice  which  will  enhance  the  successful  prosecutions  of  the  referred  mat- 
ters. Thus,  referrals  do  not  fall  within  the  "form  letter"  category  of  effort. 

Matters  referred  to  state  oflBcials  in  calendar  year  1968  numbered  121.  an  in- 
crease of  21%  over  the  previous  year.  Through  more  effort,  principally  directed 
at  analyzing  matters  in  their  preliminary  stages,  referrals  would  be  increased  to 
to  200  in  fiscal  1970,  and  to  400  in  fiscal  1971. 

B.  Drafting  and  Promoting  Consumer  Legislation .—Dnrmg  1970.  the  Office 
M-ould  aim  at  obtaining  enactment  of,  or  improvement  of.  general  consumer  pro- 
tection laws  in  eleven  states  where  proposals  for  such  legislation  are,  with 
Commission  assistance,  already  being  actively  pushed  by  the  Attorney  General 
or  another  state  official.  The  states  are  as  follows:  Arkansas.  Florida,  Kentucky, 
Maine.  Minne.sota,  Nebraska.  New  Hampshire.  New  York.  North  Carolina.  Ohio, 
and  West  Virginia.  In  fiscal  1971.  the  Office  would  encourage  such  legislation 
in  ten  additional  states  where  legislative  proposals  are  in  embryonic  stage,  or 
where  legislation  is  particularly  needed  because  of  low  income  concentrations. 

(Alabama.  Georgia,  Mississippi,  Montana,  Okalahoma,  South  Carolina,  Indiana, 
Virginia,  Tennc-^see  and  Montana). 

The  greater  goal  of  such  efforts  would  be  the  enactment  of  effef'tive  legis- 
lation by  each  state.  This  will  not  be  achieved  by  the  end  of  fiscal  1971 :  nor  for 
that  matter,  can  the  Office  guarantee  enactment  of  any  consumer  legislation. 
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However,  increased  effort  in  this  area  would  advance  legislation,  or  at  least  the 
interest  of  state  oflScials  in  consumer  legislation,  in  each  of  the  above-named 
states.  Contacts,  offers  of  assistance,  and  assistance  would  be  repeatedly  ex- 
tended to  these  states. 

In  addition  to  keeping  drafts  of  models,  general  consumer  laws  current  with 
developments  in  the  states,  the  Office  should,  and  must,  prepare  model  laws  to 
complement  or  displace  Commission  jurisdictiou  in  the  consumer  credit  and  fair 
packaging  areas.  Such  effort  would  commence  in  fiscal  1970  and  continue  in  1971. 
At  least,  preliminary  attention  to  the  drafting  and  promotion  of  model  state 
laws  complementing  Commission  jurisdiction  in  regard  to  textiles,  furs  and 
flammable  fabrics  would  be  made  in  fiscal  1971. 

C.  Expansion  of  Liaison  with  State  Officials  and  Agencies. — Until  now,  the 
Office's  liaison  effort  has  focused  primarily  upon  the  National  Association  of 
Attorneys  General.  While  the  Office  must  continue  to  "lobby"  or  assist  the  mem- 
bers of  this  Association,  it  is  believed  that  Commission  liaison  with  the  various 
Attorneys  General  is  now  such  that  primary  attention  should  be  paid  to  other 
groups  of  state  officials,  such  as  the  U.S.  Conference  of  Mayors,  the  National 
Association  of  Counties,  and  the  National  District  Attorneys  Association.  For 
effectuation  of  the  Commission's  overall  goals  regarding  Federal-State  Coopera- 
tion, municipal  and  county  ordinances  might  well  be  more  important  than  state 
statutes. 

The  Office  would  begin  its  effort  on  the  local  area  in  1970  and  accelerate  it  in 
fiscal  1971.  Its  goal  would  be  generally  similar  to  that  explained  above  for  state 
legislation.  Initial  individual  contacts  and  assistance,  aside  from  approaches 
and  services  to  the  national  associations,  would  be  made  and  rendered  to  those 
officials  concerned  with  the  administration  of  large  cities  and  urban  counties. 

S.  A  continuing  program  to  more  effectively  utilize,  and  to  expand,  commission 
atitliority  to  mitigate  injury  to  consumers  and  competition  resulting  from, 
deceptive  practices  and  restraints  of  trade 

While  the  Commission  is  empowered  to  arrest  anticompetitive  practices  in 
their  incipiency.  experience  demonstrates  that  accomplishment  of  this  mission 
is  virtually  impossible  in  many  areas  of  the  Commission's  work. 

The  basic  approach  to  defense  against  charges  of  monopolization,  attempt 
to  monopolize,  predatory  pricing  practices  and  false  advertising  and  marketing 
is  greatly  influenced  by  the  profitability  of  the  practice  involved.  This  factor  is 
weighed  against  the  possible  extent  of  treble  damage  actions.  The  result  is, 
frequently,  either  the  defense  of  delay  or  the  defense  of  abandonment  (close 
the  record  as  soon  as  possible).  Empirical  knowledge  has  confirmed,  ad  nauseum, 
a  marked  preference  for  the  former  approach  to  defense  against  Commission 
charges.  Presently,  a  classic  example  of  this  proposition  is  being  enacted  before 
the  Commission  (Koppers  Co.). 

However,  the  adverse  impact  of  "full  blown"  restraints  and  unfair  and  decep- 
tive practices  can  be  reduced,  and  to  the  end  of  recommending  ways  in  which 
mitigation  of  consumer  and  competitive  injury  can  be  accomplished,  a  concen- 
trated effort  by  this  Office  is  proposed  for  fiscal  1970  which  will  continue  beyond 
fiscal  1971. 

The  project  would  be  approached  from  four  areas  of  the  Office's  mission  :  legal 
research,  inter-bureau  liaison,  litigation  and  legislation.  The  Assistant  to  the 
General  Counsel  would  coordinate  the  program. 

The  program  would  concurrently  follow  two  avenues :  each  with  short-term 
and  long-term  objectives. 

One  avenue  of  approach  would  concern  injunctions.  Its  lesser  goal  would  be 
more  effective  employment  of  the  Commission's  present  injunctive  powers.  Its 
greater  or  ultimate  goal  would  be  the  expansion  of  Commission  authority  to 
enjoin  unlawful  practices. 

The  second  avenue  would  concern  expedition  of  Commission  proceedings  before 
hearing  examiners  and  the  courts.  Its  short-range  objective  would  be  a  definitive 
analysis  of  the  reasons  for  present  delay  in  such  matters  and  recommendations 
for  the  alleviation,  if  not  the  elimination,  of  such  delay.  The  long-term  goal  would 
be  the  implementation,  and  revision  as  experienced  dictated,  of  the  proposed 
procedures. 

A.  Injunction  EmpToiiment. — Under  Sections  12  and  13  of  the  Federal  Trade 
Commission  Act.  the  Commission  upon  a  "proper  showing"  can  enjoin,  prior  to 
administrative  hearings,  the  continued  use  of  advertising  and  representations 
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concerning  a  food,  drug  or  cosmetic  product  when  the  Commission  has  reason  to 
believe  that  such  representations  are  misleading.  Under  the  provisions  of  Section 
5(c)  of  the  agency's  organic  statute,  the  Commission  can,  after  its  decision  on  a 
matter,  obtain  from  a  circuit  court  an  injunction  pendente  lite  if  necessary  to 
prevent  injury  to  the  public  or  to  competitors.  And,  at  least  in  regard  to  proceed- 
ings under  Section  7  of  the  Clayton  Act,  the  Commission  can  utilize  the  All  Writs 
statute  to  obtain  preliminary  injunctions. 

During  the  past  fifteen  years,  the  Commission  has  issued  a  considerable  num- 
ber of  complaints  involving  charges  of  false  advertising  of  food,  drug  and  cos- 
metic products.  Undoubtedly,  during  the  same  period,  a  substantial  number  of 
deceptive  practices  and  unfair  methods  of  competition  were  continued  for  years 
after  Commission  cease  and  desist  orders,  finally  ceasing  after  exhaustion  of  all 
appeals  to  the  courts.  Yet,  only  four  injunctions  have  been  sought  since  1955. 

The  program  would  proceed  from  the  following  basic  presumptions  : 

(a)  if  reasonable  doubts  concerning  Commission  injunctive  authority  are  en- 
countered, the.v  should  be  resolved  through  litigation ; 

(&)  if  imaginative  theory  offers  a  reasonable  prospect  of  overturning  an  old 
case  or  fitting  a  case  within  a  narrow  holding,  litigation  should  be  recommended ; 
and 

(c)  if  changes  in  Commission  policy  or  procedure  offer  the  prospect  of  miti- 
gating public  injury  through  an  increased  use  of  injunctive  proceedings,  they 
should  be  tried. 

Thus,  all  past  procedures  and  present  assumptions  concerning  Commission 
injunction  efforts  and  powers  would  be  systematically  questioned.  Was  past  in- 
activity the  result  of  inattention  by  this  Office  and/or  the  operating  bureaus? 
Was  it  due  to  a  reluctance  to  confront  narrow  court  decisions  with  imaginative 
and  aggressive  effort?  Are  there  valid  questions  of  law  in  these  areas,  which 
should  be  explored?  Could  the  Commission  through  changes  in  procedure,  such 
as  the  delegation  of  authority  to  the  General  Counsel  on  some  matters,  expand 
the  use  of  its  injunctive  powers? 

For  example,  in  Section  12  matters  the  question  of  what  is  a  "proper  showing" 
has  not  been  conclusively  resolved.  It  has  been  successfully  argued  that  an  in- 
junction is  required  merely  on  the  basis  of  the  reasonable  belief  of  the  agency. 
Other  courts,  however,  have  applied  strict  equity  standards,  taking  into  careful 
account  the  impact  of  an  injunction  without  bond  on  the  business  of  the  respond- 
ent. The  matter  should  be  resolved.  Initially,  it  would  appear  that  the  best  test 
eases  would  involve  false  advertisements  that  might  lead  to  physical  harm. 

With  further  regard  to  Section  12  matters,  the  Office  would  study  the  legal  fea- 
sibility and  possible  effectiveness  of  Commission  delegation  of  authority  to  the 
General  Counsel  to  file  injunction  proceedings  upon  completion  of  a  prima  facie 
case  by  counsel  supporting  the  complaint. 

Possible  new  approaches  to  employment  of  the  All  Writs  statute  would  be  ex- 
plored. Does  a  security  agreement  always  preserve  court  jurisdiction,  or  do  years 
of  ownership  of  the  acquired  firm  (albeit  restricted  ownership)  irreparably  in- 
jure competition  and  render  divestiture  token  relief?  Could  the  statute  be  em- 
ployed to  enjoin  predatory  price  practices?  Would  Commission  delegation  of  its 
authority  to  bring  proceedings  under  the  All  Writs  Act  promote  the  Commission's 
mission? 

The  Office  woiild  maintain  a  close  working  relationship  with  the  operating 
bureaus  concerning  possible  injunction  proceedings.  Through  continuing  liaison 
with  the  trial  bureaus,  it  would  seek  to  maintain  current  knowledge  concerning 
the  continuance  of  the  practices  being  challenged.  In  the  event  that  the  practices 
are  continued  after  Commission  entry  of  an  order  to  cease  and  desist,  the  Office 
would  seek  injunctions  under  Section  5(c)  of  the  Federal  Trade  Commission  Act 
"to  prevent  injury  to  the  public  or  to  competitors  pendente  Hte." 

The  Office  would  continue  to  review  pending  bills  calling  for  extension  of  Com- 
mission injunctive  powers,  and  woiild,  when  required,  offer  recommendations  to 
the  Commission  for  strengthening  such  proposed  legislation.  Its  effort  in  this  area 
woiild  go  beyond  response  to  congressional  proposals.  It  would  draft  Commission 
proposals  for  legislation.  In  connection  with  the  Commission's  operating  bureaus, 
it  would  develop  statistics  and  projections  that  would  support  the  "dollar  value" 
to  the  public  of  a  Commission  injunction. 

The  Office  would  also  seek  appropriate  forums  for  the  Commission  to  present 
argument  for  the  necessity  of  authority  to  mitigate  injury  to  consumers  and 
competition.  It  would  keep  the  Legislature  aware  of  the  Commission's  efforts 
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in  the  area  of  injunctive  relief,  revising  its  presentations  depending  upon  the 
success  or  failure  of  Commission  litigation. 

B.  Expedition  of  Adjudicatory  Proceedings.  Initial  emphasis  in  this  area  would 
involve  appellate  proceedings.  What  is  the  incidence  of  court  delay?  How  could 
we  reduce  such  delay  Is  the  Office  ever  at  fault?  Shouldn't  the  Office  vigorously 
oppose  all  extensions  of  time  and  never  request  extensions  for  the  Commission? 
Shouldn't  the  Office  build  a  record  for  Congres.s,  and  perhaps  the  courts,  in  this 
area? 

In  those  matters  not  calling  for  injunctions  pendente  lite,  motions  would  be 
made  requesting  expeditious  review  of  the  proceedings  pursuant  to  Section  5(e) 
of  the  Federal  Trade  Commission  Act:  "Such  proceedings  in  the  court  of  appeals 
shall  be  given  precedence  over  other  cases  pending  therein,  and  shall  be  in 
every  way  expedited."  Court  denial  of  such  motions  would  not  mean  discourage- 
ment of  their  use  by  the  Office.  We  would  succeed  in  some  matters  and  the  public 
would  benefit.  We  could  consistently  lose  all  such  motions,  but  the  public  would 
still  benefit  through  the  compilation  of  a  record  which  might  subsequently 
be  found  to  be  persuasive  by  the  Congress. 

Subsequent  attention  in  this  area  would  focus  on:  (a)  the  expedition  of 
subix»ena  and  Section  6(b)  enforcement  proceedings;  (b)  suits  against  the 
Commission  for  declaratory  and  injunctive  relief;  and  (c)  analysis  of  the 
Commission's  rules  for  adjudicatory  proceedings  for  the  purpose  of  facing  recur- 
rent problems  with   realistic  revisions  or  interpretations. 

As  explained,  infra,  there  are  good  reasons  for  expecting  a  sharp  increase  in 
subpoena  and  special  order  enforcement  matters.  Since  the  Gnignon  decision  of 
the  8th  Circuit  such  proceedings  have  increased ;  and  thei'e  is  reason  to  believe 
that  enforcement  of  compulsory  process  determinations  by  the  Commission  has 
been  delayed.  Office  effort  in  this  area  requires  careful  analysis.  Our  cooperative 
program  with  the  Department  of  Justice  should  be  similarly  scrutinized.  If  there 
is  fault  in  the  Office's  approach,  it  will  be  rectified.  If  it  develops  that  the  De- 
partment of  Justice  has  been  laggard,  the  Commission  should  be  asked  to 
intervene  on  the  strength  of  a  full  bill  of  particulars. 

A  somewhat  similar  approach  would  be  taken  in  respect  to  injunctive  or  decla- 
ratory suits  against  the  Commission.  Initial  concern  would  focus  on  the  proceed- 
ing's potential  for  delaying  Commission  action.  Litigation  argument  would  stress 
the  public  need  for  speedy  resolution  of  the  Commission's  proceeding  to  which  the 
declaratory  complaint  was  ancillary.  Every  effort,  including  negotiated  com- 
promises, would  be  explored  to  remove  the  barnacles  delaying  hearings  on  Com- 
mission complaints. 

The  Commission's  rules  governing  adjudicatory  hearings  would  he  continually 
reevaluated.  Principal  attention  in  this  area  would  center  upon  pretrial  matters ; 
proceedings  which  lately  appear  to  contribute  to,  rather  than  prevent,  delay. 
Should  Commission  discovery  be  more  liberal?  Should  the  rules  call  for  "two- 
phase"  discovery :  one  prior  to  hearings ;  and  the  other  commencing  upon  com- 
pletion of  the  case  in  chief? 

n.    BASIC  SERVICES 

1.  Litigation 

The  immediately  pending  workload  in  this  area  is  relatively  light.  As  of  this 
writing,  the  Office  is  preparing  appellate  briefs  defending  Commi.ssion  decisions 
in  seven  matters.  Additionally,  appellate  argument  is  anticipated  in  two  other 
case.s.  In  most  of  these  matters,  two  attorneys  are  assigned  to  a  case  (in  each,  a 
grade  15  assisted  by  a  grade  14,  except  for  one  case  in  which  two  grade  15  at- 
torneys are  assigned). 

Decisions  are  being  "awaited"  in  eight  cases.  In  similar  "waiting"  posture  are 
six  matters  in  which  adverse  decisions  have  been  rendered  against  respondents 
which  may  or  may  not  be  the  subjects  of  petitions  for  certiorari.  In  the  same 
area,  is  one  matter  in  which  the  Commission  has  requested  the  Solicitor  General 
to  seek  certiorari. 

With  respect  to  enforcement  of  subpoenas  and  Section  6(b)  orders,  there  are 
five  matters  pending  before  the  courts  on  motions  by  the  Department  of  Justice. 
Papers  have  recently  been  transmitted  to  Justice  in  two  other  cases,  and  in  an- 
other, the  Office  is  anticipating  answering  an  appeal  from  a  district  court  en- 
forcement order.  Additionally,  two  matters  involving  court  orders  for  limited 
discovery  are  pending  before  the  Commission  with  recommendations  by  this  Office 
and  papers  are  being  prepared  for  transmittal  to  Justice  in  two  recent  cases. 
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Eight  suits  against  the  Commission  complete  the  present  posture  of  Commis- 
sion litigation.  Three  of  these  complaints  have  been  moribund  for  approximately 
a  year.  (They  will  be  expeditiously  reexamined  and  concluded.)  Immediate  OflBce 
demands  in  this  area  of  litigation  call  for  one  appellate  brief,  two  appellate  argu- 
ments, and  an  argument  before  a  district  court.  However,  the  most  recently  filed 
suit  against  the  Commission  (explained  infra  involves  the  initial  "test  case"  un- 
der the  Fair  Packaging  and  Labeling  Act.  It  promises  considerable  effort. 

Fiscal  1970  input  into  the  appellate  area  of  the  Office's  litigative  efforts  should 
be  minimal.  One  matter  recently  determined  by  the  Commission  should  result  in 
appellate  review.  There  are  seven  matters  pending  before  the  Commission,  one 
of  which  has  been  tentatively  decided  in  favor  of  the  respondent.  With  respect 
to  matters  pending  before  hearing  examiners,  five  cases  may  possibly  result  in 
final  Commission  determinations  hy  the  end  of  fiscal  1970.  Thus,  the  maximal, 
additional  input  is  eleven  cases.  A  liberal  projection  would  be  eight  new  matters ; 
four  of  which  will  not  reach,  by  the  end  of  the  fiscal  year,  the  point  where  the 
respondents'  briefs  are  due. 

Appellate  defense  of  Commission  cease  and  desist  orders  should  sharply 
increase  in  fiscal  1971.  Discounting  matters  presently  in  consent  negotiations, 
there  are  approximately  eleven  restraint  of  trade  matters  in  which  appeals  to 
the  Commission  could  be  perfected  in  time  for  Commission  decisions  during  fiscal 
1971.  With  regard  to  deceptive  practices  complaints  which  usually  take  consider- 
ably less  time  to  adjudicate,  it  is  noted  that  the  operating  bureau  believes  that  it 
will  litigate  75  cases  in  fiscal  1970. 

The  Commission  may  expect  to  be  sued  more  frequently  in  1970  and  1971.  The 
Fair  Packaging  and  Labeling  Act  and  Consumer  Credit  Protection  Act,  because  of 
their  newness  and  vast  coverage,  invite  suits  for  declaratory  and  injunctive 
relief.  The  recent  complaint  filed  by  the  National  Retail  Merchants  Association 
should  not  be  the  only  probe  on  the  question  on  what  constitutes  a  "consumer 
commodity."  The  Commission's  trade  regulation  rule  proceedings  are  also  ex- 
pected to  generate  suits  both  during  hearings  on  the  proposed  rules  and  after 
promulgation  of  any  rules. 

For  several  reasons,  the  number  of  subpoena  and  Section  6(b)  order  enforce- 
ment proceedings  should  be  expected  to  increase  substantially  over  the  forthcom- 
ing two-year  period.  First  of  all,  the  Guignon  decision  of  the  8th  Circuit  has  pro- 
vided respondents  with  a  new  delaying  tactic.  Realizing  that  we  must  process 
subpoena  papers  through  the  Department  of  Justice  which,  after  review,  assigns 
the  matters  to  the  various  U.S.  Attorneys,  respondents  appear  to  be  buying  time 
by  opposing  compulsory  process.  From  early  1967  until  the  fall  of  1968.  the  only 
subjjoena  enforcement  proceeding  handled  by  the  Office  involved  Guignon.  Since 
the  Guignon  decision  became  final,  the  Office  has  been  called  upon  to  process  nine 
matters  involving  a  total  of  twenty-three  subpoenas. 

The  other  reasons  for  anticipating  a  rise  in  subpoena  enforcement  actions  are: 
the  number  of  industrywide  investigations  proposed  by  the  operating  bureaus ; 
and  the  fact  that  there  are  several  multi-respondent  complaints  presently  either 
approved  by  the  Commission  or  in  preparation  by  the  staff.  In  the  latter  respect, 
Office  experience  indicates  that  a  multi-respondent  action  usually  generates  sub- 
poena problems  and  injunction  suits  against  the  Commission. 

In  accordance  with  the  Office's  third  project,  an  affirmative  approach  to- 
ward injunctions  would  commence  in  1970.  It  would  be  reasonable  to  expect 
several  proceedings  under  Section  .5(c)  during  the  two-year  period.  Our  present 
knowledge  of  the  Division  of  Food  and  Drugs  Advertising's  docket  does  not  per- 
mit a  projection  regarding  Sections  12  and  1.*^  matters.  However,  in  view  of  the 
Commission's  new  premerger  notification  proceeding  and  the  predicted  sharp 
increase  in  mergers,  the  Office  should  have  occasion  to  seek  several  injunctions 
under  the  All  Writs  statute. 

2.  LegMation  and  Federal-State  cooperation 

At  the  present,  the  Office  has  an  accumulation  of  unreviewed  bills.  A  con- 
centrated effort  will  be  made  to  eliminate  this  backlog.  Therefore,  it  may  take 
some  time  before  the  Office  cnn  deliver  on  its  promises  to  reduce  emergency 
considerations  by  the  Commission  and  to  provide  advance  background  informa- 
tion on  leeislation. 

The  Office  hns  prepared  an  average  of  100  reports  per  year  over  the  past  two 
Congresses.  Tliis  is  in  addition  to  comments  on  "enrolled  bills'  which  must  be 
siibmitted  to  the  Bureau  of  the  Budget  within  48  hours  after  the  request. 
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In  fiscal  1970,  the  Office  must  learn  how  to  separate  the  wheat  from  the  chaff. 
Quite  often  congressional  staffers  automatically  request  agency  comments  on 
bills  unrelated  to  Commission  activities,  or  which  are  "backburner"  matters 
unlikely  to  ever  receive  consideration  by  the  Congress.  Such  matters  place 
unnecessary  burdens  on  the  Commission  and  reduce  available  time  for  the 
consideration  of  legislation  affecting  the  Commission's  overall  goals.  With 
respect  to  the  latter,  the  Office  expects  that  the  recent  reports  of  antitrust  study 
groups  and  the  pending  ABA  inquiry  vv-ill  lead  to  a  number  of  bills  pertaining 
to  consumer  protection  laws,  mergers,  and  other  areas  of  Commission  interest. 

In  calendar  year  196S,  the  Office  responded  to  344  requests  from  state  officials 
and  agencies  for  advice  and  assistance  concerning  deceptive  practices  and  re- 
straints of  trade.  The  proposed  expansion  of  the  Federal-State  Cooperation 
project  should  increase  such  requests  threefold  by  fiscal  1971. 

3.  Legal  services 

The  pending  fiscal  1970  allocations  for  the  recently  abolished  units  would  be 
assigned  to  accomplishment  of  the  Office's  function  of  providing  legal  advice  to 
the  Commission,  individual  Commissioners,  and  the  operating  bureaus. 

A  number  of  promises  have  been  made  in  this  area  of  the  Office's  mission.  The 
fulfillment  of  these  promises  initially  requires  more  efficiency  and  diligence  as 
opposed  to  increases  in  personnel.  However,  as  the  Office  of  Legal  Services  im- 
proves the  quality  of  its  services,  it  should  generate  a  greater  demand  for  advice 
and  assistance.  Moreover,  the  Office  intends  to  anticipate  Commission  needs  and 
undertake  affirmative  projects. 

In  calendar  year  1968,  the  Office  of  General  Counsel  handled  a  total  of  50  spe- 
cial assiguDients.  Since  May  13,  the  Office  has  been  assigned  30  matters  calling 
for  'legal  advice.  Requests  for  advice  should  be  expected  to  continue  at  this 
rate,  and  even  increase,  as  the  Office  intends  to  actively  offer  legal  assistance  to 
the  operating  bureaus.  In  the  coming  two  years,  the  Bureaxi  of  Industry  Guidance 
will  be  proposing  a  number  of  significant  Trade  Regulation  Rules,  and  the  Bu- 
reau of  Deceptive  Practices  will  be  enforcing  two  new  statutes.  Both  bureaus 
should  have  i)articular  need  for  assistance  on  questions  of  law  and  procedure. 

III.    MANPOWER   REQUIREMENTS 

The  pending  fiscal  1970  proposal  for  Office  funding  is  identical  to  the  Office 
budget  for  1969.  It  calls  for  the  services  of  thirty-two  attorneys.  This  projection 
should  be  sufficient  if,  as  requested  in  my  memorandum  to  the  Commission  of 
June  6,  all  vacancies  are  filled.  (Excluding  temporary  details,  there  are  four  pro- 
fessional vacancies  in  the  Office. ) 

Assuming  that  present  vacancies  will  be  immediately  filled.  Office  personnel 
would  be  initially  deployed  in  fiscal  1970  as  follows  : 

Office  of  Legislation  and  Federal-State  Cooperation. — -Five  attorneys.  The  As- 
sistant General  Counsel  and  one  attorney  would  initially  concentrate  their  ef- 
forts on  federal  legislative  matters.  Mr.  Gotschall  and  an  assisting  attorney 
would  concentrate  on  the  Federal-State  Cooperation  efforts  of  the  office.  The 
other  attorney  would  assist  in  both  areas. 

Office  of  Legal  Services. — Nine  attorneys. 

Office  of  Litigation. — Sixteen  attorneys.  This  represents  a  reduction  of  two 
from  the  present  complement.  A.ssignment  of  personnel  to  this  Office  will  be  made 
on  the  basis  of  the  following  pi-esumptions :  (a)  a  grade  15  or  grade  14  attorney 
should  be  expected  to  simultaneously  handle  two  appellate  or  district  court  mat- 
ters in  addition  to  assisting  on  subpoena  matters;  and  (b)  briefs  in  opposition 
to  petitions  for  writs  of  certiorari  are,  in  the  great  majority  of  cases,  routine 
a.ssignments. 

Consistent  with  the  view  that  the  Office  is  a  cohesive  unit  of  generalists,  at- 
torneys will  be  redeployed  within  the  Office  as  Commission  needs  require. 

At  this  writing,  it  is  estimated  that  six  additional  attorneys  will  be  required 
for  effective  performance  of  the  Office's  mission  in  fiscal  1971.  As  explained  above, 
demands  for  legal  services  should  greatly  increase.  With  respect  to  litigation, 
heavier  workloads  are  anticipated  in  the  appellate  and  subpoena  enforcement 
areas:  and  the  Commission  will  probably  be  embroiled  in  a  multitude  of  district 
court  proceedings  concerning  the  new  statutes  and  the  pending  Trade  Regula- 
tion Rule  proceedings.  The  Office's  efforts  regarding  the  proposed  affirmative 
projects  should  reach  the  crucial  stage  where  attainment  of  goals  can  be  ac- 
complished by  the  injection  of  new  momentum. 
Respectfully  submitted, 

John  V.  Buffington,  Genvral  Counsel. 
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Memorandum 

June  20,  1969. 
Subject :  Appropriations  Request  for  Fiscal  Year  1971. 
To :  Commission. 
From  :  Chalmers  B.  Yarley,  Director,  Bureau  of  Industry  Guidance. 

This  memorandum  is  furnished  in  response  to  tlie  Commission's  directive  of 
June  4,  for  the  purpose  of  providing  the  Commission  with  an  overview  from  the 
Bureau  Director's  office  of  the  proposals  of  each  of  the  Divisions.  In  this  connec- 
tion, it  should  be  poijited  out  that  the  objectives  and  means  of  implementing  a 
policy  planning  program  cannot  be  applied  to  the  Division  of  Advisory  Opinions 
for  the  reason  that  the  primary  work  of  that  Division  relies  almost  entirely  on 
requests  directed  to  it  from  outside  of  the  Commission.  Accordingly,  the  programs 
discussed  here  relate  to  proposals  of  the  Division  of  Industry  Guides  and  the 
Division  of  Trade  Regulation  Rules. 

The  Bureau's  major  proposals  for  both  Fiscal  Tears  1970  and  1971  were 
initially  submitted  to  the  Commission  in  the  basic  planning  document,  the 
Program  Memorandum,  in  accordance  with  Bureau  of  the  Budget  Bulletin 
No.  68-2  (July  IS,  1967),  as  well  as  internal  directives.  On  July  31,  1968,  a 
complete  budget  justification  for  FY  1970  was  submitted.  However,  in  the 
interim,  action  by  the  Commission,  Bureau  of  the  Budget  and  the  Bureau  of 
Industry  Guidance  itself,  have  necessitated  some  change  in  the  program  foi 
1970  Fiscal  Year.  Likewise,  since  submission  of  our  Program  Memorandum  for 
FY  1971,  changing  conditions  require  that  the  Commission  be  provided  \^ith 
updated  material  for  consideration  in  connection  with  that  document.  The 
pertinent  information  and  the  views  of  this  office  are  listed  below  by  program 
year : 

FISCAL   YEAR    1971 

In  connection  with  the  major  programs  for  this  Bureau  set  forth  in  the 
Program  Memorandum,  it  should  be  noted  that  the  document  submitted  to  the 
Commission  was  developed  as  the  direct  result  of  intra-bureau  discussions  with 
tlie  various  Divisions  for  the  purpose  of  developing  an  over-all  program  for  the 
Bureau.  As  a  direct  consequence  of  these  discussions,  the  programs  set  forth 
therein  were  arrived  at  as  the  result  of  a  weeding  out  program  within  the  Bureau. 
The  major  suggested  programs  were  not,  therefore,  a  mere  summary  and 
transmittal  of  Division  suggested  programs,  but  rather  a  distillation  of  programs 
suggested  by  the  Bureau  sub-divisions. 

it  should  also  be  noted  that  the  manpower  requirements  set  forth  in  connection 
with  each  major  program  should  not  be  viewed  as  a  reqiiest  for  an  increased 
manpower  allocation  to  the  Bureau  in  the  sum  of  manyears  programmed  for 
expenditure  in  all  of  the  programs.  Statement  of  manpower  requirements  are 
merely  intended  to  represent  that  portion  of  available  manpower  which,  it  is 
anticipated,  will  be  consumed  in  connection  with  the  development  and  implemen- 
tation of  each  major  project.  The  requested  manpower  allotment,  both  within 
the  Divisions  themselves  and  within  the  Bureau,  was  determined  only  after  a 
complete  review  of  all  programs,  including  those  being  carried  forward  from 
previous  years  as  well  as  the  demonstrated  need  for  a  reserve  contingent  of  avail- 
able manpower  to  carry  on  the  foreseen  but  unplannable  day-to-day  projects 
which,  necessarily,  must  be  provided  for.  A  summary  of  such  requirements  ap- 
pears at  the  conclusion  of  this  presentation. 

DIVISION    OP    INDUSTRY    GUIDES 

One  major  change  in  the  program  of  this  Division  for  FY  1971  has  already 
been  H\ade  as  a  result  of  recent  Commission  action.  Project  number  three  in  Cate- 
gory I  of  the  Program  Memorandum  (New  Programs  At  Current  Manpower 
Levels)  envisions  staff  action  to  prevent  the  deceptive  advertising  of  franchise 
offers  through  the  concurrent  development  of  a  consumer  pamphlet  and  advertis- 
ing Guides.  However,  by  minute  dated  May  23,  the  Commission  directed  submis- 
sion, as  soon  as  possible,  of  a  consumer  bulletin  concerning  franchising.  Accord- 
ingly, the  work  entailed  in  preparing  this  portion  of  the  Bureau's  proposal  has 
been  moved  forward  to  FY  1970.  Consideration  was  given  to  moving  the  entire 
program  forwai'd  to  the  forthcoming  fiscal  year.  However,  two  facts  argue 
against  such  a  move:  (1)  neither  the  Division  nor  the  Bureau  itself  has  been 
authorized  an  increase  in  manpower  for  FY  1970,  and  (2)  the  problems  involved 
in  writing  a  set  of  Guides  affecting  franchising  arrangements  extend  beyond 
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deceptive  advertising.  As  Commissioner  Jones  indicated  in  lier  budget  circula- 
tion of  May  27,  certain  restraint  of  trade  problems  have  been  identified  in  this 
area  and,  in  order  to  effectively  deal  with  the  entire  problem  of  francising,  it  will 
be  necessary  to  coordinate  the  Bureau's  activities  with  those  of  the  Bureau  of 
Restraint  of  Trade  for  the  purpose  of  determining  whether  action  should  proceed 
along  parallel  lines  simultaneously,  whether  one  Bureau  should  defer  to  another 
in  its  activities,  or  whether  the  seriousness  of  the  problem  is  sufficient  to  warrant 
the  Bureaus  proceeding  separately  with  the  Bureau  of  Industry  Guidance  devot- 
ing its  efforts  to  developing  a  set  of  Guides  dealing  solely  with  the  deceptive 
practices  aspect  of  the  problem. 

In  connection  with  the  foregoing,  it  is  the  view  of  this  office  that  this  project 
should  not  be  deferred  beyond  the  program  year.  While  we  agree  with  the  obvi- 
ous i-ational  of  the  Commission  to  the  effect  that  the  consumer  pamphlet  will 
be  of  immediate  benefit  and  should  be  promulgated  and  circulated  as  quickly  as 
possible,  it  is  also  felt  that  Guides  affecting  franchising  arrangements  should 
also  be  developed.  As  indicated  in  the  Program  Memorandum,  this  is  an  area 
which  has  ballooned  and  burgeoned  in  a  fashion  similar  to  conglomerate  mergers. 
In  the  case  of  the  latter,  the  Commission  saw  fit  to  issue  guidelines.  This  Bu- 
reau is  of  the  opinion  that  franchisors,  as  well  as  franchisees,  are  in  need  of  Com- 
mission guidance.  As  a  consequence,  we  further  feel  that  action  should  be  in- 
augurated to  give  guidance  in  the  deceptive  practice  field  of  this  program  and, 
in  consultation  with  the  Bureau  of  Restraint  of  Trade,  work  out  the  best 
method  of  dealing  with  the  obvious  problems  in  the  anticomi>etitive  area.  How- 
ever, as  further  indicated  in  the  Program  Memorandum,  preliminary  informa- 
tion made  available  by  the  Department  of  Commerce  and  the  Small  Business  Ad- 
ministration appears  to  demonstrate  that,  especially  among  minority  groups, 
much  of  the  difficulty  lies  in  the  inducement  by  franchisors  to  enter  such  ar- 
rangements. While  we  are  well  aware  that  the  Joe  Namaths,  Col.  Harland 
Sanders  and  Howard  Johnsons  of  this  world  are  surrounded  by  competent  legal 
counsel  in  drafting  franchising  agreements,  it  would  appear  that  need  may 
exist  to  provide  such  counsel  (if  not  theirs  then  those  of  lesser  lights)  with 
adequate  and  complete  guidance  a.s  to  the  permissible  perimeters  to  be  con- 
sidered in  advertising  the  availablity  of  franchises.  Should  it  be  necessary  to 
initially  do  so  without  reference  to  restraint  of  trade  problems  which  exist,  it  is 
our  view  that  the  public  interest  would  be  benefited.  Moreover,  if  a  reconciliation 
of  the  problems  facing  the  Bureaus  of  Industry  Guidance  and  Restraint  of  Trade 
cannot  be  reached  during  the  intervening  twelve  months  prior  to  the  beginning 
of  the  program  year,  subsequent  amendment  of  a  set  of  advertising  giiides  to 
include  provisions  covering  anticompetitive  practices  would  not  appear  to  be 
inappropriate. 

Commissioner  Jones  has  also  indicated  that  there  may  be  some  overlapping  of 
project  2  in  Category  I  of  the  Bureau's  Program  Memorandum  dealing  with  the 
objective  of  obtaining  disclosure  in  advertising  and/or  by  labeling  of  important 
product  information  for  various  consumer  products.  By  memorandum  dated 
April  25,  1969,  the  Bureaus  of  Restraint  of  Trade  and  Economics,  in  consulta- 
tion with  this  Bureau,  made  suggestions  to  the  Commission  in  connection  with  the 
staff  papers  of  President  Johnson's  Cabinet  Committee  on  Price  Stability.  It  was 
reported  that  the  Committee's  stafi:  had  suggested  that  the  Commission  should 
consider  using  its  power  to  "compel  affirmative  disclosures  of  strategic  product 
information  that  is  inherently  deceptive  when  omitted  from  advertising."  Com- 
missioner Jones  suggests  that  the  Bureau  of  Economics  may  not  be  in  a 
position  to  go  forward  with  this  project  in  FY  1971  and  for  this  reason,  additional 
consideration  should  be  given  to  the  project.  In  all  candor,  we  must  advise  that 
in  the  period  of  time  alloted  prior  to  the  presentation  of  this  memorandum 
for  consideration  during  the  budget  review,  we  have  not  conferred  with  the 
Bureau  of  Economics  on  this  matter.  However,  it  .should  be  pointed  out  that  the 
primary  thrust  of  this  Bureau's  project  for  the  program  year  involves  a  feasi- 
bility study  to  determine  the  application  of  Section  5  to  the  problem  and,  upon 
completion  of  this  project,  or  concurrently  with  it  depending  upon  available 
manpower,  a  study  to  identify  products  or  product  lines  which,  because  of 
their  nature,  would  require  affirmative  action  to  compel  necessary  disclosures. 

The  proposal  makes  provision  for  subsequent  industry  guidance  proceedings  if 
it  is  determined  that  the  Commission  should  take  affirmative  action  in  this  area. 
Therefore,  in  the  initial  stages  of  the  project  at  least,  during  consideration  of 
the  substantive  questions  of  law,  it  would  not  appear  that  participation  by  the 
Bureau  of  Economics  would  be  required.  By  the  same  token,  it  would  seem  that 
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help  from  the  Bureau  of  Economics  would  be  of  great  assistance  during  the 
product  identification  phase  of  the  program.  However,  we  do  not  mean  to  indicate 
that,  absent  the  availability  of  assistance  from  the  Bureau  of  Economics,  work 
in  the  Bureau  of  Industry  Guidance  must  be  terminated.  On  the  contrary,  appli- 
cation of  the  proposal  to  the  vast  quantity  of  consumer  products  currently  on 
the  market  will  require  considerable  study  and  evaluation.  Therefore,  in  the 
initial  phase  of  the  product  identification  program  at  least,  the  Bureau  of 
Industry  Guidance  could  proceed  independently  of  the  other  Bureau  and  lay 
the  groundwork  for  subsequent  joint  action  on  the  part  of  both  Bureaus.  For 
instance,  it  would  appear  from  the  nature  of  the  proposal  that  the  Commission 
may  wish  to  avail  itself  of  the  information  developed  by  the  President's  Com- 
mittee on  Product  Safety  as  well  as  the  National  Bureau  of  Standards.  This 
portion  of  the  program  could  be  carried  forward  to  place  the  Commission  within 
the  ballpark,  at  least,  with  subsequent  inter-bureau  activity  to  make  a  final  selec- 
tion of  products  to  attain  the  economic  goals  of  the  program.  In  view  of  the  fore- 
going, therefore,  staff  action  along  the  lines  indicated  above  will  be  commenced 
during  the  program  period  unless  Commission  direction  to  the  contrary  is  indi- 
cated. By  minute  of  June  4,  the  Commission  directed  that  a  small  internal  task 
force  be  created  for  the  purpose  of  initiating  a  product  identification  program 
in  which  several  Bureaus  will  participate. 

The  task  force  will  provide  the  vehicle  for  inter-Bureau  coordination  to  insure 
that  efforts  are  not  being  duplicated.  (It  should  be  noted  that  this  project 
has  arbitrarily  been  assigned  to  the  Division  of  Industry  Guides  for  the  purpo.se 
of  manpower  allocation.  However,  there  is  every  possibility  that  if  industry 
guidance  proceedings  are  instituted,  they  may  involve  both  guide  and  rule  pro- 
ceedings, in  which  instance  the  trade  regulation  rule  division  will  participate  in 
the  project. ) 

The  foregoing  is  a  discussion  of  but  two  of  the  major  programs  for  this 
Division.  It  is  anticipated  that  the  major  program  for  FY  1970,  involving  war- 
ranties and  guarantees  for  major  home  appliances,  will  be  carried  forward 
through  1971  and,  in  all  probability,  for  many  years  beyond.  As  this  project 
is  developed  in  1970.  we  have  no  doubt  that  provision  for  additional  manpower 
may  be  necessary  to  make  the  program  effective.  In  addition,  as  may  be  seen 
from  the  appended  manpower  allocation  breakdown  (Appendix  A),  other  new 
programs  involving  deceptive  practices  have  been  programmed  for  FY  1971, 
as  well  as  certain  compliance  projects  intended  to  make  effective  new  and/or 
revised  Guides  adopted  by  the  Commission  during  Fiscal  Years  1969  and  1970. 
Moreover,  because  no  additional  manpower  has  been  provided  for  FY  1970,  certain 
projects  deemed  to  be  lacking  in  priority  have  been  postponed  until  the  pro- 
gram year  under  consideration  ( See  Appendix  A) . 

DIVISION   OF   TRADE  REGULATION    RULES 

As  in  the  case  of  the  Division  of  Industry  Guides,  events  developing  subsequent 
to  the  preparation  of  the  Bureau's  Program  Memorandum  now  dictate  an 
amendment  to  that  document  so  as  to  make  it  conform  to  plans  before  us  at 
the  present  time  as  opposed  to  the  situation  as  it  appeared  two  months  ago. 
Since  submittal  of  the  Program  Memorandum,  the  Commission  has  taken  action 
directly  affecting  project  1  in  Category  I,  through  issuance  of  a  Notice  of  Pub- 
lic Hearing  in  connection  with  the  price  advertising  of  axitomobiles.  While  this 
project  was  proposed  with  knowledge  of  the  possibility  of  investigational  hear- 
ings in  September,  the  project  deals  not  with  those  hearings,  but  with  the  formal 
trade  regulation  rule  proceedings  which  undoubtedly  will  follow.  At  this  junc- 
ture, it  would  appear  that  the  Bureau  would  be  remiss  in  planning  to  delay  such 
formal  proceedings  until  FY  1971.  The  scheduled  date  of  the  hearings  certainly 
dictates  an  extended  effort  on  the  part  of  the  staff  to  commence  formal  activity 
prior  to  July  1,  1970.  However,  since  it  is  uncertain  what  obstacles  may  be  en- 
countered during  the  course  of  the  public  hearings,  the  possibility  of  formal 
action  being  delayed  until  FY  1971  must  be  considered.  In  this  regard,  it  must 
be  noted  that  almost  seventeen  months  passed  from  the  time  that  the  Commis- 
sion began  hearings  in  the  tire  industry  until  the  issuance  of  revised  Guides 
for  that  industry.  Because  of  the  size  of  the  public  record  in  that  proceeding, 
togetlier  with  the  diverse  questions  involved,  considerable  time  was  expended  in 
a  study  of  the  public  record  and  preparation  of  recommendations  by  the  task 
force  established  by  the  Commission  for  the  project.  Further  time  was  expended 
in  a  determination  as  to  whether  regulation  would  be  best  accomplished  through 
rules  or  industry  guides  and,  in  connection  therewith,  there  was  the  need  for 
coordination  of  the  activities  and  views  of  the  Bureau  of  Deceptive  Practices 
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and  the  Bureau  of  Industry  Guidance.  In  spite  of  all  this,  it  is  felt  that  lessons 
were  learned  in  this  proceeding  wliich  will  be  of  benefit  in  this  new  matter  and 
will  assist  in  a  more  expeditious  development  of  the  automobile  matter. 

There  seems  to  be  no  doubt  that  this  project  will  continue  into  FY  1971  and, 
perhaps,  beyond.  However,  since  Bureau  of  the  Budget  Bulletin  No.  68-2  en- 
visions that  the  Program  Memorandum  concern  itself  only  with  major  new  pro- 
grams and  not  with  ongoing  programs  from  the  previous  Fiscal  Year,  it  is  sug- 
gested that  provision  be  made  for  replacement  of  the  automobile  price  adver- 
tising program  in  the  likely  event  that  the  formal  aspects  of  this  program  are 
commenced  in  FY  1970.  In  this  regard,  it  is  recommended  that  as  an  alternative, 
project  2  of  Category  II  (Additional  Programs  at  Increased  Manpower  Levels) 
be  elevated  to  Category  I  status  for  the  purpose  of  planning.  This  latter  project, 
involving  efforts  to  protect  consumers  with  respect  to  excessive  efficacy  advertis- 
ing claims  of  oral  antiseptics  and  dentifrices  appears  to  be  of  significance,  espe- 
cially in  view  of  the  potential  oral  health  hazard  which  may  be  perpetuated  in 
connection  with  the  dentifrice  products,  to  warrant  early  consideration. 

As  a  substitute  program  in  Category  II,  intended  to  supplant  the  above- 
mentioned  program,  it  is  recommended  that  a  program  involving  the  anti- 
competitive practices  in  newspaper  advertising  be  substituted.  The  justification 
for  this  program  will  be  found  in  Appendix  C  attached  hereto. 

With  respect  to  the  automobile  price  advertising  project,  Commissioner  Jones 
in  her  May  27  memorandum  advised  that  this  project  may  overlap  similar  work 
in  the  Bureau  of  Deceptive  Practices.  However,  as  indir-ated  iu  the  Notice  of 
Public  Hearing,  the  investigational  hearings  are  designed  to  lead  to  some  form 
of  rulemaking  proceeding.  It  is  the  opinion  of  this  office  that  one  or  more  rules 
will  ultimately  be  developed  as  a  consequence  of  the  hearings  while,  at  the 
same  time,  it  may  be  necessary  to  institute  litigation  in  those  problem  areao 
which  cannot  be  reached  through  rulemaking. 

Therefore,  it  is  not  felt  that  the  areas  of  activity  of  the  two  interested  Bureaus 
overlap,  but  rather  run  parallel.  With  attorneys  from  each  Bureau  assigned  to 
the  project,  active  coordination  of  the  specific  activities  of  each  Bureau  is  being 
and  will  be  fully  implemented  so  as  to  avoid  any  redundancy  or  duplication  of 
effort. 

In  addition  to  the  foregoing,  as  indicated  in  the  Program  Memorandum,  this 
Division  will  undertake  two  additional  major  programs  (projects  1  and  3  of 
Category  II)  in  the  event  that  additional  manpower  is  allocated.  However, 
it  should  be  noted  that  the  Division  is  currently  operating  with  three  attorneys 
le.ss  than  has  been  authorized  for  the  Division  and  that  no  increase  in  manpower 
has  been  authorized  for  FY  1970.  (A  fourth  attorney  will  be  resigning  from 
this  Division  in  the  near  future.)  Therefore,  even  on  a  projection  basis,  the 
validity  of  any  program  in  FY  1971  will  be  conditioned  on  the  carrvover  proj- 
ects from  1909  and  1970. 

DIVISION    OF    ADVISORY    OPINIONS 

The  requests  for  opinions  have  shown  some  increase  during  the  past  several 
years,  but  such  increase  has  not  been  of  any  startling  magnitude.  Instead,  the 
major  effort  of  the  Division  in  recent  years  has  been  reflected  in  the  statistics 
indicating  a  very  substantial  increase  in  the  number  of  opinions  prepared  and 
transmitted  to  the  Commission  for  consideration,  with  a  corresponding  drop 
in  the  number  of  staff  level  opinions  rendered.  It  is  expected  that  some  increase 
in  requests,  on  the  order  of  that  experienced  in  previous  years,  will  occur  during 
the  program  year. 

Summary  and  Manpower  Request — FY  1971 

As  may  be  seen  from  the  attached  Appendices  (A  and  B),  programs  have 
been  planned  in  both  the  field  of  consumer  protection  and  maintaining  com- 
petition. In  terms  of  new  and  carryover  programs  for  FY  1971,  the  Bureau  plans 
to  allocate  22  men  in  the  Divisions  of  Trade  Regulation  Rules  and  Industry 
Guides  to  the  field  of  consumer  protection  and  13  to  the  area  of  anticompelitive 
work.'  These  figures,  of  course,  are  based  on  the  ability  of  the  Bureau  to  reach 
its  authorized  manpower  limit  for  FY  1970,  plus  the  requested  increase  in  man- 
power set  forth  below. 

In  connection  with  the  requested  increase,  it  should  be  pointed  out  that  no 
increase  in  personnel  was  granted  for  Fiscal  Years  1969  and  1970.  During  1969, 

*  Does  not  Include  Division  of  Advisory  Opinions. 
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as  will  be  the  case  in  '70  and  '71,  planned  and  pending  rule  and  guide  proceedings 
have  been  on  the  increase.  As  a  consequence,  necessary  compliance  activity 
must  also  be  increased  in  order  to  make  new  rules  and  guides  effective,  other- 
wise the  entire  industry  guidance  program  will  become  a  sham.  Accordingly, 
the  requested  increase  in  manpower  allocation  reflects  a  need  for  additional 
attorneys  to  assist  largely  in  compliance  activity,  thereby  freeing  experienced 
personnel  for  work  on  the  new  projects. 

This  request  for  additional  manpower  is  less  than  has  been  placed  before  the 
Commission  by  this  Bureau  in  recent  years.  We  feel  the  need  is  justified  for  the 
reason  that  both  the  1970  and  1971  programs  have  been  closely  reviewed  to  in- 
sure that  "make  vv'ork"  projects  sometimes  known  to  be  inserted  in  a  budget  re- 
quest solely  for  the  purpose  of  appearing  to  justify  a  request  for  increased 
manpower  are  not  present.  We  fully  believe  that  much  of  this  Bureau's  program 
over  the  next  two  years  can  be  accomplished  in  the  time  indicated  through  full 
utilization  of  manpower  presently  authorized.  However,  authorized  manpower 
limits  are  largely  meaningless  if,  in  fact,  personnel  are  unavailable.  We  hope, 
with  the  increased  emphasis  which  the  Commission  has  recently  placed  on  its 
recruitment  program,  such  manpower  will  become  available  as  needed.  Accord- 
ingly, it  is  requested  that  the  Bureau  be  authorized  3  additional  attox'neys  at 
grade  GS-11  and  1  additional  clerk-stenographer  for  FY  1971,  the  attorneys  to 
be  assigned  as  follows  : 

Trade  Regulation  Rules,  1  attorney. 

Industry  Guides,  2  attorneys. 

In  addition,  while  no  specific  increase  is  requested  for  the  Division  of  Advisory 
Opinions,  the  possibility  of  the  retirement  of  one  of  the  senior  attorneys  in  that 
Division  may  require  that  the  manpower  allocation  for  the  Bureau  be  tempo- 
rarily increased  for  a  short  period  during  the  Fiscal  Year  in  order  that  a  replace- 
ment may  be  brought  in  for  training  purposes  prior  to  the  departure  of  the 
senior  attorney. 

FISCAL  YEAB   197  0 

The  program  for  this  year  has  been  altered,  although  not  radically,  from  that 
which  was  proposed  twelve  months  ago.  This  is  due  in  part  to  the  fact  that  no 
increase  in  manpower  has  been  authorized  for  the  year,  as  well  as  the  fact  that 
events  during  FY  1969  caused  us  to  initiate  programs  which  were  unforeseen 
twelve  months  ago,  but  which,  having  been  started,  will  be  carried  forward 
into  '70. 

Division  of  Industry  Guides 

The  programs  involving  proposed  new  guides  concerning  deceptive  television 
demonstrations  and  deception  in  mail  order  land  sales  have  been  eliminated 
entirely,  the  former  because  of  the  Commission's  action  in  the  Campbell  Soup 
matter  and  the  latter  due  to  impending  Congressional  action  in  the  field.  In 
addition,  proposed  projects  concerning  the  paint  industry  and  revision  of  several 
sets  of  existing  guides  have  been  eliminated  due  to  manpower  limitations  and 
because  these  projects  were  not  of  the  highest  priority.  Likewise,  the  projects 
involving  lawn  and  garden  potver  equipment  and  food-freezer  plans  were  not 
considered  to  be  of  the  highest  priority  and  were  removed  from  the  '70  program. 
However,  because  the  problems  involved  appear  to  be  important  enough  to  war- 
rant Commission  attention,  these  two  projects  have  been  moved  back  to  FY  1971. 
The  proposal  to  deal  with  the  word  "wholesale"  in  a  guide  apart  from  the  decep- 
tive pricing  guides  has  been  eliminated  due  to  the  fact  that  the  Commission's 
order  in  the  Federated  Nationwide  Wholesalers  Service  case  was  overturned  by 
the  Court  of  Appeals. 

With  respect  to  new  programs,  as  previously  mentioned,  a  portion  of  the  project 
involving  franchise  agreements  has  been  moved  forward  from  FY  '71  to  the  pro- 
gram year.  In  addition,  work  is  currently  underway  on  projects  involving  use 
of  the  word  ''free",  feather  and  down  products,  icigs,  over-the-counter  drugs, 
which  it  is  anticipated  will  result  in  the  promulgation  of  guides  in  '70  as  well 
as  inauguration  or  compliance  programs.  Likewise,  provision  has  been  made  for 
a  special  project  to  revise  that  portion  of  the  Guides  for  the  Watch  industry 
dealing  with  the  question  of  foreign  origin. 

The  Commis.sion  is  well  aware  of  the  activities  of  the  past  several  years  in 
the  field  of  home  improvement  swindles.  From  time  to  time  consideration  has 
been  given  to  writing  guides  for  this  industry.  However,  it  is  now  felt  that 
because  of  the  type  of  marginal  operator  generally  to  be  found  engaged  in  such 
swindles,  guides  would  be  of  little,  if  any,  value.  Nevertheless,  it  is  felt  that 
some  action  should  be  taken  in  this  area  and,  therefore,  a  consumer  pamphlet 
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dealing  with  all  of  the  practices  which  have  come  to  the  attention  of  the  Com- 
mission will  be  prepared.  It  is  felt  that  by  placing  the  consumea-  on  notice,  the 
Commission  will  have  taken  a  further  step  toward  eradicating  the  abuses  in 
this  industry. 

All  of  these  programs  fall  within  the  area  of  consumer  protection.  Activity 
will  also  continue  in  the  anti-competitive  field.  Provision  must  be  made,  of  course, 
for  evaluation  of  the  recently  promulgated  guides  affecting  promotional  allow- 
ances and  services  so  that  at  the  end  of  the  eighteen  month  period  provided  for 
by  the  Commission,  the  staff  will  be  in  a  position  to  render  a  substantive  report 
to  the  Commission.  New  guides  dealing  with  restraint  of  trade  problems  in  the 
toy  industry,  tobacco  auction  markets  and  hroadloom  carpet  industry  will  be 
prepai-ed  and  transmitted  to  the  Commission  for  consideration. 

Available  figures  for  the  first  nine  months  of  FY  1909  indicate  that  staff 
activity  in  connection  with  preparation  and  rendering  of  guide  interpretations 
has  increased  astonishingly  as  compared  to  the  previous  year  (358  in  FY  '68 
compared  to  610  in  FY  '69).  This  is  primarily  due,  we  believe,  to  the  increased 
number  of  new  guides  recently  promulgated  by  the  Commission.  While  we  have 
no  gauge  by  which  to  accurately  project  what  may  occur  in  this  area  in  FY  '70, 
we  are  anticipating  that  such  activity  will  at  least  remain  at  the  current  level. 

DIVISION   OF   TKADE   REGULATION   EULES 

The  program  of  this  Division  has  undergone  substantial  modification  to  give 
greater  emphasis  to  those  projects  worthy  of  priority  treatment  as  well  as  to 
tailor  the  program  to  the  manpower  authorized,  although  not  presently  avail- 
able, for  this  unit.  Action  on  the  projected  programs  involving  power  tools, 
permanent  press  wearing  apparel  and  chemical  silver  cleaners  has  been  post- 
poned indefinitely  until  the  President's  Committee  on  Product  Safety  has  com- 
pleted making  its  recommendations.  In  addition,  until  the  internal  task  force 
on  price  stability  has  defined  the  project  assigned  to  it,  any  action  by  this 
Division  would  appear  to  be  premature.  The  project  involving  metal  cookware 
has  been  eliminated  and  transferred  to  the  Division  of  Industry  Guides  for 
consideration  in  connection  with  a  similar  matter  in  that  unit.  The  projects 
involving  radio  and  television  antennas  and  antomoiile  air  conditioners  are 
being  dropped  entirely  because  they  merit  only  low  priority  consideration.  The 
projects  involving  the  magazine  and  hook  distribution  industry  and  dry  bakery 
products  industry  are  being  deferred  until  FY  1971  in  order  to  free  available 
manpower  for  work  on  new  projects  which  are  presently  going  forward  and 
will  be  of  major  concern  during  the  program  year. 

New  projects  which  have  been  added  to  this  Division's  program  and  which 
are  largely  carried  over  from  FY  '69  involve  the  proceedings  dealing  with 
games  of  chance,  paperback  reprint  rights,  credit  cards,  automobile  pricing, 
gloves  and  leather  products.  In  addition,  provision  must  be  made  for  necessary 
support  activity  on  the  Commission's  activity  to  update  the  cigarette  rule.  Like- 
wise, special  projects  to  study  and  perhaps  commence  rulemaking  proceedings 
to  alleviate  problems  in  connection  with  functional  discounts  and  gasoline  octane 
ratings  must  be  provided  for. 

Manpower 

No  increase  was  authorized  by  the  Bureau  of  the  Budget  and  it  is  felt  that 
with  the  revisions  in  planning  indicated  above,  the  Bureau's  program  can  be 
fully  implemented  within  the  framework  of  personnel  presently  authorized. 
During  FY  1970  a  total  of  23  attorneys  will  be  assigned  to  work  in  the  con- 
sumer protection  field,  while  the  program  to  maintain  competition  will  require 
9  attorneys.^ 

Conclusion 

In  addition  to  the  specific  programs  set  forth  above  and  in  the  Program  Memo- 
randum, it  is  necessary  that  we  make  provision  within  the  Bureau  to  provide  sup- 
port for  the  General  Counsel's  office  in  connection  with  its  Federal-State  coopera- 
tion program.  As  this  program  is  broadened,  this  Bureau  will  process  requests 
for  advice  and  assistance  in  interpreting  guides  and  rules  emanating  from  state 
enforcement  bodies.  Since  we  are  wholly  unable  to  estimate  the  amount  of  man- 
power needed,  no  request  for  additional  personnel  is  being  made.  Only  after  the 
extent  of  this  Bureau's  activity  in  the  area  has  been  determined,  will  we  be  in  a 
position  to  assess  manpower  requirements.  In  the  meantime,  provision  will  be 
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made  within  the  current  and  requested  manpower  allotment  to  provide  the 
support  necessary. 

Commissioner  Jones,  in  her  May  27  memorandum,  requested  that  we  further 
elaborate  on  the  various  statements  of  strategy  in  the  Program  Memorandum 
for  the  purpose  of  indicating  how  much  of  each  total  program  will  be  achieved  in 
FY  1971  and  how  much  will  be  carried  into  succeeding  years. 

1.  AntomoMle  Price  Advertising — as  indicated  above,  work  is  already  going 
forward  on  this  project  in  preparation  for  the  investigational  hearings  to  be  con- 
ducted in  September.  The  next  step,  initiation  of  one  or  more  formal  rulemaking 
proceedings,  will  begin  immediately  following  the  closing  of  the  public  record 
and  analysis  thereof  to  determine  the  most  effective  course  of  action.  At  this 
point,  until  a  determination  is  made  as  to  the  number  of  rulemaking  proceedings 
to  be  undertaken,  we  are  not  in  a  position  to  accurately  project  the  termination 
of  the  project.  However,  barring  unforeseen  circumstances,  if  formal  rulemaking 
proceedings  can  begin  prior  to  July  1,  1970,  it  would  seem  reasonable  that  this 
entire  project,  in  the  formal  stages  at  least,  can  be  terminated  prior  to  the  close 
of  FY  1971.  Such  an  estimate,  however,  does  not  envision  extensive  compliance 
activity  which  may  become  necessary  at  the  conclusion  of  the  formal  stage  with 
the  issuance  of  a  rule  or  rules  and  run  beyond  the  program  year,  nor  does  it 
envision  the  need  for  further  public  hearings  which  may  be  required  in  connec- 
tion with  specific  rule  proposals. 

2.  Product  Information — It  would  appear  that  the  portion  of  this  program 
dealing  with  a  study  of  the  application  of  the  statute  and  identification  of  prod- 
ucts and  product  lines  to  be  dealt  with  would  definitely  be  completed  prior  to 
the  close  of  FY  1971.  This  is  especially  true  in  view  of  the  appointment  of  the 
internal  task  force  to  begin  immediately  to  look  into  the  project.  Consequently, 
if  the  task  force  proceeds  steadily  in  its  efforts  during  the  forthcoming  year,  by 
1971  we  may  well  be  in  a  position  to  commence  industry  guidance  proceedings. 
The  duration  of  the  industry  guidance  effort  would  then  largely  depend  upon 
the  type  of  proceedings,  rules  or  guides,  whether  it  will  be  necessary  to  work  on 
a  product-by-product  basis  or  whether  we  will  be  able  to  effectively  deal  with 
entire  product  lines  in  a  single  proceeding  and  the  extent  to  which  the  Commis- 
sion wishes  the  program  to  apply.  Consequently,  we  should  acknowledge  the  fact 
that  manpower  commitments  in  connection  with  this  program  may  extend  well 
beyond  FY  1971. 

3.  Franchise  Offers — This,  again,  is  another  program  which  has  been  partially 
updated  so  as  to  commence  work  on  one  phase  in  FY  1970.  It  would  appear  that 
guides  in  some  form  would  he  issued  in  FY  1971  and  a  compliance  program 
initiated.  This  presumes  that  even  though  problems  in  the  anti-competitive  area 
cannot  be  resolved  between  this  Bureau  and  the  Bureau  of  Restraint  of  Trade, 
a  guide  dealing  with  the  deceptive  aspect  of  the  problem  will  still  be  forthcoming. 
Compliance  activity  presumably  would  extend  at  least  into  FY  1972  because  of 
the  size  and  increasing  growth  of  this  industry. 

4.  Electrical  Home  Appliance  Industry — If  commenced  early  in  the  program 
year,  the  guide  writing  portion  of  this  program  should  be  concluded  within  six 
months  time.  However,  compliance  activity  will  occupy  considerably  more  time 
and  undoubtedly  extend  beyond  FY  1971  since  such  activity  entails  a  survey  of 
all  industry  members  to  insure  that  they  have  a  written  plan  covering  all  of  the 
products  falling  under  the  proposed  rule. 

5.  Oral  antiseptics  and  dentifrices.  Upon  completion  of  the  relatively  short  study 
program  projected  for  this  proceeding,  it  is  our  present  view  that  formal  ac- 
tivity would  be  of  relatively  short  duration.  The  available  preliminary  informa- 
tion indicates  that  the  proceeding  would  not  be  expanded  beyond  the  problem 
areas  defined  in  our  Program  Memorandum.  Accordingly,  it  seems  reasonable 
that  the  entire  proceeding  could  be  completed  during  the  program  year.  However, 
as  previously  indicated  in  this  memorandum,  this  entire  program  may  be  moved 
forward  to  FY  1970,  depending  upon  the  progress  experienced  in  the  automobile 
pricing  matter. 

6.  Special  Care  Labeling — We  do  not  feel  in  a  position  to  estimate  the  duration 
of  this  project  at  the  present  time.  As  stated  in  the  Program  Memorandum, 
this  is  another  area  in  which  a  product  identification  project  must  be  undertaken. 
Moreover,  prior  to  making  any  commitment  in  manpower  beyond  the  initial 
study  phase,  it  is  felt  that  the  Commission  itself  will  have  to  make  a  determina- 
tion as  to  whether  it  should  enter  this  area.  At  the  present  time,  it  would  seem 
that  implementation  of  this  program  may  well  await  disposition  of  the  current 
project  involving  special  care  labeling  of  textile  products.  By  the  same  token, 
during  the  course  of  its  studies,  the  task  force  on  price  stability  may  find  that 
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the  instant  program  should  be  included  with  the  broader  program  under  con- 
sideration. Therefore,  due  to  the  aforementioned  factors,  it  would  seem  that  any 
attempt  to  project  the  duration  of  this  program  would  be  wholly  arbitrary 
on  our  part. 

Commissioner  Jones  also  requested  that  we  further  spell  out  alternative 
methods  of  achieving  the  goals  set  forth  in  the  basic  planning  document.  In 
virtually  all  of  the  programs  enumerated  above,  the  alternative  to  industry-wide 
action  would  appear  to  be  the  case-by-case  Litigation  approach.  However,  as 
each  project  develops  within  the  Bureau  it  may  be  that  the  project  would  best  be 
disposed  of  by  horizontal  transfer  from  one  Division  to  another  in  that  final 
determination  would  indicate  proceedings  in  the  form  of  guides  rather  than  rules 
or  vice  versa  would  be  most  expeditious.  In  this  connection,  the  alternatives 
open  to  this  Bureau  are  essentially  limited  by  the  guidance  techniques  available 
to  it,  other  than  the  basic  alternatives  set  forth  in  the  Program  Memorandum. 
However,  should  as  yet  unforseen  alternatives  become  available  during  the  course 
of  the  development  of  each  of  the  programs  we  shall  evaluate  them  completely 
and.  in  the  vent  that  it  should  be  determined  that  an  alternative  be  adopted 
which  would  radically  alter  what  we  have  proposed,  submit  the  matter  to  the 
Commission  for  its  consideration  and  determination. 

Among  the  subjects  raised  in  Commissioner  Nicholson's  memorandum  of 
June  10  was  a  suggestion  that  manpower  requirements  be  designated  in  man- 
years  rather  than  dollar  allocation.  Inasmuch  as  the  cost  of  programs  in  this 
Bureau  is  basically  salary,  we  have  followed  his  suggestion  and  not  placed 
a  dollar  value  on  each  program.  As  Appendices  A  and  B  demonstrate,  this  format 
more  clearly  sets  out  our  exact  requirements.  In  this  regard,  assignment  of  time 
expended  has  been  made  by  quarter,  half  and  whole  man-years  on  the  presump- 
tion that  to  attempt  to  project  manpower  allocations  at  this  distance  on  anything 
less  than  a  quarterly  period  would  be  completely  arbitrary. 

APPENDIX  A.— DIVISION  OF  INDUSTRY  GUIDES— PROGRAMS  FOR  FISCAL  YEARS  1970  AND  1971 

Estimated  man- 
years— 


Projects                                                          Type  of  action  1970  1971 

Deceptive  franchise  agreement  negotiations.. Guide  and  consumer  pamptilet  promulation.  0.5  1.0 

Deception  in  referral  selling... Promulgation  of  guides  and  compliance .5  .5 

Pet  food  industry _. Compliance .5  .5 

Ladies'  handbag  manufacturing  Industry do .5  .5 

Free  film  industry do .5 

Decorative  wall  panel  industry Guide  promulgation  and  compliance.. .5  .5 

Household  furniture  Industry.. Guide  revision  and  compliance 2.0  2.0 

Toy  manufacturing  and  wholesale  distributing  in- do .5  .5 

dustry. 

Athletic  goods .do .5  .5 

"Earn  money  at  home"  offers do 1.0  .5 

Cut  carpet  sizes do. .5  .5 

Household  metal  cookware do .5  .5 

Simulated  stone   marble  and  related  products  in- do .5  .5 

dustry. 

"Do's  and  don'ts"  for  advertising  copywriters Preparation  of  handbook .5 

Guarantees  and,  warranties  for  major  home  appli-    Preparation  of  guidelines  and  compliance...  2.0  2.0 

ances. 

Lawn  and  garden  power  equipment  industry Guide  promulgation  and  compliance .  5 

Food  freezer  plans Preparation  of  a  consumer  bulletin .5 

Tobacco  auction  markets Guide  promulgation  and  compliance.. .5  .5 

Broadloom  carpet  industry. ..do .5  .5 

Use  of  the  word  "free". do .5  .5 

Feather  and  down  industry Guide  revision  and  compliance.. .5  .5 

Wig  industry Guide  promulgation  and  compliance .5  .5 

Over-the-counter  drug  industry do .5  1.5 

Product  information Study  and  I.G.  proceedings. 1.0 

Home  improvement  industry... Consumer  pamphlet .5 

Revision  of  industry  guides; Revision  and  compliance 1.0 

A.  Private  home  study  schools 

B.  Watch  industry 

Day-to-day  compliance 6.0  6.5 

Activity,  special  projects... 

and  assignments,  interpretive 

Work  under  guides 


Total  Man-years 21.0  23.0 

Total  Man-years  presently  authorized 21. 0  21. 0 

Total  increase  requested 0.0  2.0 
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APPENDIX  B.— DIVISION  OF  TRADE  REGULATION  RULES 


Games  of  chance Rulemaking  and  compliance 1.0  0.5 

Paperback  reprint  agreements do.__ .  5 

Unsolicited  credit  cards do. __ .5  .25 

Gloves  and  leather  products.. ..do. .5  .25 

Automobile  pricing Investigation,  rulemaking  and  compliance..           2. 0  1.  0 

Light  bulbs.. Rulemaking  and  compliance 1.0  .25 

Analgesics do. 1.0  .5 

Economic  poisons  do _ 1.  0  .5 

Home  entertainment  equioniont  (wattage) .do.. .5  .25 

Magazine  and  book  distribution do 1.  0 

Antiseptics  and  dentifrices.   ...do .5 

Dry  bakery  products  and  vend  pak do. 1.0 

Automobile  lubricants  and  crankcase  additives... _do .  5 

Electrical  home  appliances do 1.  0 

Newspaper  advertising  rates do _. 1.0 

Special  care  project... Study  and  possible  I.G.  proceedings .5 

Day-to-day  compliance  activity,  special  projects  and 

assignments,  interpretive  work  under  rules... 3.0  3.0 


Total  Man-years 11.0  12.0 

Total  Man-years  presently  authorized 11.0  11.0 


Total  increase  requested 0.0  1.  0 

Appendix  C 
(Substitute  Program — Fiscal  Year  1971) 

Goal:  To  correct  possible  discriminator y  rate  structures  and  advertising 
charges  in  the  newspaper  advertising  industry.  (Maintaining  Competition) 

The  Bureau  of  Restraint  of  Trade  has  underway  an  investigation  of  advertising 
rate  practices  of  major  newspapers  in  eiglit  principle  metropolitan  areas  in  which 
the  Commission  has  field  offices.  The  investigation  seeks  to  ascertain  the  extent 
of  possible  discrimination  in  and  disparity  between  "national"  and  "local" 
advertising  rates  charged  by  such  newspapers  to  the  two  different  classes  of 
advertisers. 

Strategy:  Subsequent  to  completion  of  the  investigation,  this  Bureau  will 
confer  with  the  Bureau  of  Restraint  of  Trade  for  the  purpose  of  determining 
the  extent  of  possible  law  violations  and  whether:  (1)  the  Bureau  of  Restraint 
of  Trade  intends  to  institute  adjudicative  proceedings,  (2)  whether  the  practices 
are  of  such  a  nature  as  to  require  treatment  on  an  industry-wide  basis  and,  (3) 
whether  adjudicative  or  industry  guidance  procedures  would  be  the  most  effective 
and  expeditious  manner  to  dispose  of  the  possible  law  violations.  In  the  likely 
event  that  the  practices  in  question  are  found  to  be  industry-wide  in  nature  and 
the  guidance  procedures  determined  to  be  the  Commission's  most  effective  means 
of  dealing  with  the  problem  area,  a  trade  regulation  rule  proceeding  will  be 
initiated  and  formulated  in  accordance  with  the  conclusions  of  the  investigation 
for  the  purpose  of  developing,  in  as  short  a  time  as  possible,  a  proposed  rule  for 
presentation  to  the  Commission  and  subsequent  release  for  industry  comment. 
In  the  event  that  a  final  rule  can  be  adopted  and  is  promulgated  by  the  Commis- 
sion, a  compliance  program  will  be  instituted  for  the  purpose  of  insuring  mean- 
ingful correction  of  the  forms  of  discrimination  covered  by  the  rule. 

Basis:  The  size  of  the  total  advertising  budgets  for  national  and  local  news- 
paper advertisers  is  of  such  magnitude  as  to  be  of  important  economic  significance 
within  the  advertising  industry.  It  would  appear  that  the  Commission's  role  in 
maintaining  competition  would  be  enhanced  by  the  proposed  activities.  It  fur- 
ther appears  that  swift  and  effective  Commission  action  may  possibly  be  essential 
to  insure  and  protect  equality  of  advertising  and  promotional  allowance  rates 
in  this  industry. 

Manpower :  Until  completion  of  the  investigation  and  the  extent  of  the  ques- 
tioned practices  evaluated,  no  solid  projection  of  manpower  requirements  can 
be  made.  On  a  tentative  basis,  however,  it  is  anticipated  that  the  full  time  assist- 
ance of  one  experienced  attorney  will  be  required  for  at  least  six  months  to 
formulate  a  rule.  As  to  the  compliance  aspect  of  the  project,  here  also  we  have 
a  problem  of  projection  until  the  extent  of  possible  law  violations  can  be  deter- 
mined. Nevertheless,  experience  would  seem  to  dictate  the  necessity  for  assigning 
one  attorney  to  the  compliance  program  for  a  period  of  from  6-12  months  in 
order  that  such  program  be  effective. 

Compietion  Date:  If  the  project  can  be  commenced  early  in  the  program  year 
and  depending  upon  the  difficulties  which  may  be  encountered  during  the  rule- 
making phase  of  the  project,  it  is  tentatively  planned  that  completion  will  be 
accomplished  by  the  middla  of  FY  1972. 
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Memorandum 

June  20,   1969. 
Subject :  Budget  Plans  for  Fiscal  1971. 
To :  Commission. 
From :  Henry  D.  Stringer,  Director,  Bureau  of  Textiles  and  Furs. 

I  have  carefully  reviewed  the  budget  proposals  for  1971  prepared  by  the 
Divisions  of  Regulation  and  Enforcement. 

There  is  really  no  need  to  comment  upon  the  proposals  of  the  Enforcement 
Division  because  based  upon  statistics  in  the  past  it  has  been  shown  that 
its  worli  load  "feeds,"  so  to  speak,  upon  the  volume  of  work  produced  in 
the  inspection  programs  of  the  Division  of  Regulation. 

The  proposals  of  the  Regulation  Division  point  up  the  areas  where  the 
inspection  programs  will  be  needed,  i.e.,  the  extended  coverage  of  the  Flammable 
Fabrics  Act,  as  amended ;  the  textile  import  situation ;  and  the  troublesome 
areas  in  the  fur  industry.  Also  pointed  out  is,  what  in  my  opinion,  the  woe- 
fully inadequate  inspection  programs  luider  each  of  tlie  Acts  in  question. 
I  think  the  proposals  are  realistic  and  sound  in  approach. 

In  connection  with  Commissioner  Jones'  comments  with  respect  to  an  alterna- 
tive to  the  inspection  work  I  wish  to  advise  that  when  I  first  came  with  the  Com- 
aiiision  in  September,  1943  the  inspection  program  under  the  Wool  Products 
Labeling  Act  of  1939  was  being  .set  up. 

The  Wool  Act  became  effective  on  July  15,  1941.  Shortly  after  that  time 
a  form  letter  was  sent  to  all  of  the  manufacturers  and  distributors  of  wool 
products  other  than  those  in  the  retail  field.  This  form  letter  requested  .samples 
of  labels  and  advice  as  to  whetlier  the  records  of  fiber  content  required  im- 
der  the  Act  were  being  maintained.  It  became  evident  that  handling  the  mat- 
ter by  correspondence  was  not  sufficient.  The  labels  submitted  could  be  cor- 
rected as  to  form  but  there  was  no  way  of  knowing  whther  the  labels  were 
ifuhstantivelii  correct.  It  became  evident  that  an  in.spection  program  would  have 
to  be  set  up  to  determine  if  a  manufacturer  or  distributor  was  correctly 
labeling  the  merchandise  manufactered  so  sold  by  him.  This  could  only  be  done 
by  checking  his  records.  Over  the  years  the  value  of  the  inspection  work  has 
been  evident.  Violations  in  the  thousands  have  been  found  and  many  orders 
to  cease  and  desist  as  well  as  assurances  of  voluntary  compliance  have  been 
obtained. 

It  is  my  understanding,  and  this  was  prior  to  my  employment  by  the  Com- 
mission, that  discussions  were  had  with  representatives  of  the  Food  and  Drug 
Administration  as  to  how  tliey  policed  the  labeling  of  pioducts  subject  to 
their  laws.  The  labeling  requirements  are  somewhat  similar  and  as  the  Food 
and  Drug  Administration  had  found  it  necessary  to  have  inspectors  handle 
their  work  it  was  decided  that  the  same  approach  would  have  to  be  taken 
with  respect  to  the  Wool  Act.  It  is  equally  applicable  to  the  Textile,  Flir  and 
Flammable  Fabrics  Acts. 

I  might  say  that  during  the  1950's  the  Commission  policy  was  to  concen- 
trate on  formal  cases  and  do  less  inspection  work  under  the  laws  administered 
hy  the  Division  which  preceded  this  Bureau.  This  let  up  in  policing  resulted 
in  a  substantial  increase  of  misbranding  by  manufacturers  and  removal  of 
fiber  content  labels  by  retailers. 

To  illustrate,  approximately  50%  of  the  cases  arising  under  the  Flammable 
Fabrics  Act  are  based  upon  information,  samples  of  fabrics  and  wearing  ap- 
parel obtained  by  our  field  investigators.  As  always,  work  under  the  Flam- 
mable Fabrics  Act  has  our  highest  priority  and  we  would  agree  with  the 
statement  recently  made  by  Doctor  Tribus  (Assistant  Commerce  Secretary  for 
Science  and  Technology)  when  speaking  with  respect  to  statistical  information  on 
clothing  burns  at  a  recently  held  Sympo.sium  on  Measurement  of  Flammability 
that  he  did  not  want  a  mountain  of  corioses  before  the  standards  were 
strengthened. 

We  feel  the  same  way,  that  is  we  should  prevent  dangerously  flammable  cloth- 
ing or  fabrics  from  reaching  the  market  or  if  on  the  market  having  them  removed 
from  sale  before  we  receive  a  complaint  when  there  is  serious  injury  or  death. 

We  have  pointed  out  in  the  preceding  paragraph  as  to  what  might  happen  if 
we  relied  upon  complaints  under  the  Flammable  Fabrics  Act  and  only  differing 
as  an  economic  fraud,  the  same  can  be  said  with  resjject  to  mLsbranding  under 
the  Wool,  Fur  and  Textile  Acts.  The  consumer  as  well  as  most  merchants  are 


936 

simply  not  sufficiently  familiar  with  textiles  and  furs  as  to  know  when  goods 
purchased  or  sold  by  them  may  be  misbranded.  As  a  consequence  very  little  of 
our  work  is  predicated  upon  complaints  from  the  outside. 

In  conclusion  I  might  say  that  the  work  of  this  Bureau  is  not  confined  to  en- 
forcement procedures.  The  writer  and  other  employees  in  the  Bureau,  includ- 
ing our  investigators,  are  often  called  upon  to  participate  in  programs  before 
home  economic  groups  in  the  educational  field  and  programs  of  education  for  the 
elderly  and  needy.  We  also  participate  in  trade  association  meetings  and  we  work 
with  such  prestigious  groups  dealing  in  textiles  as  the  American  Association  of 
Textile  Chemists  and  Colorists  and  the  textile  sections  of  the  American  Society 
for  Testing  Materials.  In  other  words,  in  addition  to  our  enforcement  work  we 
are  also  in  the  educational  field  and  working  with  businessmen  who  are  engaged 
in  the  textile  and  fur  industries. 
Respectfully  submitted, 

Henry  D.  Stringeb, 
Director,  Bureau  of  Textiles  and  Furs. 
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Memorandum 

June  19, 1969. 
Subject :  Budget  plans  for  fiscal  1971. 

To :  Commission,  via  Henry  D.  Stringer,  Director,  Bureau  of  Textiles  and  Furs. 
From :  Harold  S.  Blackman,  Chief,  Division  of  Regulation. 

The  Commission  is  aware  of  the  general  responsibilities  carried  on  by  the 
Division  of  Regulation,  Bureau  of  Textiles  and  Furs,  so  that  much  mention 
may  be  omitted  at  this  time  in  order  to  set  out  the  plans  which  we  have  for 
fiscal  year  1971. 

Our  inspection  activity,  discussion  of  problems  with  those  concerned,  pointing 
out  errors  of  omission  or  commission,  explaining  in  lay  language  the  require- 
ments of  several  laws  and  rules  which  have  been  delegated  to  us  for  administra- 
tion by  the  Commission,  in  short  attempting  to  secure  the  greatest  possible  degree 
of  voluntary  compliance  at  the  least  possible  cost  to  government  and  industry  in 
use  of  manpower  time  and  time  expense,  is  the  very  heart  of  our  work.  We  feel 
it  can  only  be  fully  performed  by  the  presence  of  the  investigator  at  the  premises 
in  question,  be  it  a  fiber  producing  plant,  a  processing  plant,  a  weaving  or  knit- 
ting mill,  a  manufacturer  of  finished  products  (either  textile  or  fur),  an  im- 
porter or  jobber  or  a  retail  store.  We  can  physically  see,  examine  and  handle  the 
products,  examine  records,  see  how  the  label  (or  invoice)  is  made  up  and  attached 
to  the  goods,  determine  whether  such  label  is  accurate  and  complete,  is  properly 
applied  so  it  will  remain  on  the  product  until  sale,  and  usually  if  advertising 
and  invoicing  (where  covered)  are  performed  by  the  person  or  firm  being  in- 
spected a  full  check  can  be  made  on  the  accuracy  of  such  matters. 

In  addition  to  our  field  investigators,  the  primary  subject  of  this  memoran- 
dum, we  have  in  the  headquarters  office,  attorneys,  examiners  and  clerical  per- 
sonnel to  direct  and  back  up  our  field  work.  Our  attorneys  follow  up  field  inspec- 
tions, write  to  and  confer  with  principals,  attorneys,  trade  association  executives 
and  others  to  keep  our  inspection  work  progressing.  In  headquarters  we  have  2 
advertising  examiners  whose  function  is  to  examine  and  write  upon  deficient 
newspaper  and  magazine  advertisements,  catalogs,  and  from  time  to  time  written 
television  material  of  the  nature  shown  on  television  screens  in  connection  with 
advertising  under  the  Textile  Act.  Radio  advertising  is  covered  by  the  Fur  Act, 
but  not  the  Textile  Act.  These  examiners  cannot  obtain  a  full  picture  of  the 
products  advertised,  even  though  they  perform  very  capably  by  correspondence. 

Other  pertinent  parts  of  our  operation  are  the  issuance  of  registered  identifia- 
tion  numbers,  the  maintenance  of  a  public  file  of  continuing  guaranties  and  the 
record  room  where  scores  of  thousands  of  active  files  are  kept.  A  disi>osition 
schedule,  approved  by  the  Archives,  providing  for  destruction  of  certain  file 
materials  is  currently  being  used. 

During  fiscal  1970  it  is  anticipated  that  the  Secretary  of  Commerce  under  the 
Flammable  Fabrics  Act,  as  amended,  will  have  designated  certain  categories  of 
textile  products  which  are  hazardous  and  that  the  Department  of  Commerce 
will  have  provided  standards  of  flammability  for  such  products.  The  Department 
of  Commerce,  we  are  informed,  will  probably  issue  such  standards  for  floor 
coverings  in  the  very  near  future.  In  addition  it  is  contemplated  that  additional 
standards  for  children's  clothes  as  well  as  some  types  of  l)edding  will  be  issued. 

Such  action  by  the  Department  of  Commerce  will  call  for  inspection  in  several 
areas  where  the  Bureau  of  Textiles  and  Furs  has  not  had  occasion  to  call.  The 
plans  of  the  Division  for  the  enforcement  of  the  amended  Flammable  Fabrics 
Act  are  to  contact  and  work  closely  witb  state  and  local  fire  mar.shals  and  chiefs 
so  that  when  fires  involving  fabrics  occur  in  the  categories  specified  by  the 
Department  of  Commerce  the  Division's  investigators  will  be  called  in  to  de- 
termine if  the  Flammable  Fabrics  Act  has  been  violated.  This  program  we  be- 
lieve is  what  the  Congress  and  President  Johnson  expected  when  this  amend- 
ment to  the  Flammable  Fabrics  Act  was  passed. 

In  connection  with  the  increase  of  our  investigational  staff  as  set  out  in  the 
1970  Budget  Justifications  the  additional  investigators  to  be  used  under  the 
Flammable  Fabrics  Act,  their  work  of  course  will  not  be  confined  to  that  Act 
but  all  of  them  will  be  thoroughly  schooled  in  all  of  the  other  statutes  with  which 
we  work  so  that  they  will  be  available  for  any  place  within  the  territory  assigned 
to  them  for  immediate  action  upon  matters  arising  under  the  Flammable  Fabrics 
Act. 
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Whether  Rule  36  under  the  Wool  Products  Labeling  Act  is  sustained  or  not 
the  problem  that  gave  rise  to  this  regulation  is  still  with  us  and  probably  will 
become  more  pressing  rather  than  less.  Those  importers  who  might  be  a  little 
bit  short  on  principles  will,  no  doubt,  read  the  Court  of  Appeals'  decision  as  a 
license  to  bring  in  goods  from  abroad  with  little  or  no  concern  for  the  iiber 
content  set  forth  on  the  labels.  Further,  with  imports  increasing  in  an  ever 
greater  volume,  there  will,  without  question,  be  more  and  more  misbranded 
goods  included. 

The  Bureau  of  Textiles  and  Furs  plans  to  assign  resident  investigators  to 
the  New  York  Customs'  office  in  Manhattan  and  at  the  Customs'  office  at  Ken- 
nedy Airport  with  the  consent  of  the  Bureau  of  Customs,  to  peruse  entry  papers 
of  imported  fabrics  and  textile  products  under  the  Wool  Act,  the  Textile  Act, 
and  the  Flammable  Fabrics  Act.  Investigators  at  other  ports  of  entry  will  check 
imports  at  the  respective  Customs  'offices  on  a  daily  or  weekly  basis*  as  appears 
to  be  necessary.  Questionable  entries  will  be  sampled  at  Customs  or  at  the 
place  of  business  of  the  importer  and  later  tested. 

In  this  manner  it  is  hoped  to  overcome  any  failure  of  Rule  36  and  to  stem 
the  influx  of  mi.sbranded  merchandise  from  abroad. 

Despite  the  continuing  emphasis  on  the  proper  labeling  of  artificially-colored 
mink,  misbranding  is  rampant  in  the  fur  industry.  There  are  large  profits  to 
be  made  in  misbranding  fur  products  as  natural  when,  in  fact,  they  are  dyed 
or  color  altered.  The  Bureau  is  presently  working  on  this  matter  and  will 
continue  to  throughout  fiscal  year  1970.  However,  in  all  probability,  the  problem 
will  still  be  prevalent  in  fiscal  year  1971. 

The  Bureau's  enforcement  plans  in  this  matter  are  to  examine  the  records  of 
the  mink  dressers  periodically  to  ascertain  how  they  are  dressing  mink  skins 
that  lend  themselves  to  dyeing,  then  check  the  invoices  of  the  dressers  to  deter- 
mine their  customers.  The  customers  will  then  be  inspected  and  the  lots  of 
skins  noted  at  the  dressers  checked  to  ascertain  if  the  fur  garment  manufac- 
turers are  labeling  their  fur  products  correctly.  This  is  a  time-consuming  process 
but  it  has  been  successful  in  the  past  in  uncovering  much  misbranding. 

Passing  off  dyed  mink  garments  as  natural  is  a  serious  fraud  on  the  con- 
sumer, as  the  selling  price  of  a  natural  mink  garment  is  one-third  to  one-half 
higher  than  a  similar  dyed  garment.  Further,  mink  garments  that  are  dyed 
will  oxidize  in  time  and  will  lose  their  rich  dark  color,  to  the  damage  of  the 
purchaser.  By  such  actions  the  unscrupulous  manufacturer  is  unjustly  enriched 
and  his  law-abiding  competitor  is  subjected  to  unfair  competition. 

Another  area  of  fraud  in  the  fur  trade,  but  one  the  Bureau  has  not  had 
the  personnel  to  date  to  cover,  is  the  passing  off  as  new.  used  fur  garments  or 
garments  manufactured  from  used  fur.  With  increased  personnel  it  is  hoped 
that  a  drive  may  be  made  on  this  problem  in  fiscal  year  1971. 

Many  women  trade  in  used  fur  coats  when  purchasing  new  ones.  If  the  coats 
are  in  good  or  fair  condition  they  are  sold  to  dealers  who  purchase  used  garments. 
It  is  believed  by  the  Bureau  that  in  many  cases  a  new  lining  is  put  into  the  gar- 
ment and  any  obvious  repairs  made,  and  the  secondhand  product  is  then  sold 
as  new.  Also  along  this  same  line,  used  fur  in  fair  condition  taken  from  old 
garments  is  remade  into  garments,  which  should,  under  the  Fur  Act.  be  labeled, 
invoiced,  and  advertised  as  "used  fur",  but  the  Bureau  suspects  large  numbers 
of  such  garments  are  sold  as  new. 

Many  of  the  men  engaged  in  this  type  of  fraud  conduct  auctions  or  run  spe- 
cial sales  in  local  stores  for  a  few  days  at  a  time  and  then  move  on.  The  nature 
of  the  problem  makes  it  difficult  to  police  and  takes  much  more  time  to  investi- 
gate than  legitimate  furriers  located  at  fixed  addresses.  The  investigation  of 
this  fraud  requires  a  check  of  the  used  fur  dealers'  records  and  the  tracing  down 
of  recent  shipments  of  known  used  gannents  to  retailers  to  determine  how  they 
are  represented  and  sold  to  imsuspecting  consumers. 

The  Fur  Products  Labeling  Act  requires  the  country  of  origin  of  imported 
furs  to  be  shown  on  the  labels  attached  to  fur  products  and  also  on  invoices 
covering  such  products.  Large  quantities  of  ranch  mink  are  importpd  into  the 
Ignited  States  each  year  from  Canada,  Norway,  Sweden.  Denmark,  Finland, 
Poland,  and  Jajian.  Last  year  this  amounted  to  approximately  4,000,000  skins. 
Many  of  these  skins  are  inferior  to  the  ranch  mink  bred  in  this  country,  as  mink 
ranching  is  a  much  older  industry  here  than  in  the  foreign  countries  and  over 
the  years  our  ranchers  have  developed  finer  strains  of  mink.  Also,  the  feed 
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of  the  animals  in  the  United  States  is  better  than  in  most  foreign  countries, 
resulting  in  finer  fur  pelts. 

Although  the  number  of  imported  mink  skins  is  high,  it  is  seldom  that  mink 
on  fabric  coats  and  suits  show  a  foreign  country  of  origin  ;  and  it  is  rare,  if  ever, 
that  a  full  fur  garment  is  found  with  a  tag  showing  a  foreign  country  of  origin. 
A  start  was  made  this  year  on  correcting  this  problem,  but  it  was  halted  shortly 
after  it  started  when  the  investigators  were  needed  on  the  more  pressing  matter 
of  the  passing  off  of  dyed  mink  as  "natural."  In  the  short  time  devoted  to  the 
program,  several  cases  were  developed  against  fur  manufacturers  engaged  in 
this  fraud. 

Passing  off  foreign  ranch  mink  as  domestic  is  unfair  to  the  consumer  and  defi- 
nitely injures  the  domestic  mink  rancher  who  usually  has  a  better  product  and 
whose  labor  and  overhead  is  much  higher  than  his  foreign  competitor's.  It  is 
hoped  that  by  fiscal  year  1971  the  Bureau  will  have  the  personnel  and  time  to 
concentrate  on  this  tyi^e  of  misrepresentation. 

In  order  to  solve  this  problem  it  will  be  necessary  to  begin  with  the  importers 
of  foreign  ranch  mink  and  trace  the  skins,  through  skin  dealers,  dressers  and 
manufacturers  to  determine  if  the  end  product  is  correctly  labeled  as  to  the 
country  of  origin  of  the  imported  furs.  This  of  necessity  is  a  time  consuming 
process. 

When  the  Budget  Bureau  started  its  PPB  program,  the  Bureau  of  Textiles  and 
Furs  gathered  statistics  from  the  Census'  Bureau  of  Business  Statistics  in  order 
to  establish  a  universe  of  mills,  manufacturers,  wholesalers,  and  retailers  which 
manufactured  and  distributed  wool,  textile,  and  fur  products.  Against  this  uni- 
verse the  Bureau  showed  what  its  then  current  inspection  totals  were.  In  fiscal 
year  1967,  inspection  calls  were  made  on  only  7.5%  of  the  mills  and  manufac- 
turers, 2.4%  of  the  wholesalers,  and  a  mere  1.2%  of  the  retailers  in  our  universe. 
Since  that  time,  four  additional  investigators  have  been  added  to  the  field  staff, 
and  inspection  techniques  and  reports  have  been  streamlined ;  and,  as  a  conse- 
quence, the  number  of  inspections  have  been  expanded  by  approximately  a  third. 
However,  since  the  last  business  census  in  1963,  the  textile  industry  and  distribu- 
ting businesses  have  greatly  expanded,  and  the  percentage  of  inspection  coverage 
is  probably  no  greater  now  that  it  was  in  1967.  We  think  this  is  woefully 
inadequate. 

At  the  end  of  May,  1969  in  fiscal  1969  the  Division's  inve.stigators  had  made 
4,364  inspections  under  the  Wool  Act,  6,613  inspections  under  the  Textile  Act, 
1,416  inspections  under  the  Fur  Act,  5,995  inspections  under  the  Flammable 
Fabrics  Act  and  16  inspections  under  others  making  a  total  of  18,404.  The 
concerns  inspected  had  sales  of  over  15  billion  dollars  and  had  an  inventory 
at  the  time  of  inspection  of  over  $1,600,000,000.  The  items  inspected  were 
6,173,000  under  the  Wool  Act,  63,256,000  under  the  Textile  Act  (in  both  cases 
the  sampling  method  was  used),  376,000  under  the  Fur  Act  and  a  total  of 
24,925,000  under  the  Flammable  Fabrics  Act  with  an  aggregate  of  94,750,000. 

The  following  table  shows  an  inspection  summary  for  fiscal  years  1969,  1970 
and  1971  based  upon  figures  for  1969  and  projected  to  1970  and  1971.  There 
should  be  a  corresponding  increase  in  the  number  of  items  insiiected  under  each 
of  the  several  Acts.  The  figures  are  projected  upon  the  1970  Budget  Estimates 
and  a  proposed  increase  of  20%  in  fiscal  1971. 
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Memorandum 

June  18,  1969. 
Subject :  Fiscal  year  1971  budget  justification. 

To  :  Commission,  via  Henry  D.  Stringer,  Director,  Bureau  of  Textiles  and  Furs. 
From  :  Eugene  H.  Strayhorn,  Chief,  Division  of  Enforcement. 

The  Division  of  Enforcement  is  responsible  for  the  investigation,  analysis  and 
effective  di.'^itosition  of  serious  violations  of  the  Wool,  Fur,  Textile  and  Flammable 
Fabrics  Acts.  The  Division  consists  of  a  staff  of  Attorneys,  a  laboratory  staffed  by 
two  textile  technologists  and  clerical  personnel.  It  also  has  a  compliance  section 
which  polices  the  cease  and  desist  orders  issued  by  the  Commission  under  these 
Acts.  The  report  of  the  compliance  is  attached  hereto. 

When  a  matter  is  referred  to  the  Division  of  Enforcement,  it  is  given  an  investi- 
gational number  and  assigned  to  a  trial  attorney.  This  trial  attorney  is  then 
charged  with  the  initiation  and  guidance  of  the  investigation  which  is  aimed  at 
establishing  the  facts.  He  is  assisted  in  this  task  by  trained  investigators  in  the 
various  field  offices  throughout  the  country  ;  also  he  may  call  upon  the  laboratory 
for  analytical  tests  to  determine  the  composition  of  the  products  under  considera- 
tion. Once  the  facts  are  in  hand,  the  attorney  then  determines  what  action  should 
"be  recommended  in  the  matter.  If  complaint  action  is  recommended,  the  trial 
attorney  assumes  responsibility  for  all  phases  of  the  litigation  of  the  matter  before 
the  hearing  examiner  and  the  Commission. 

In  addition  the  trial  attorney  may  in  connection  with  an  assigned  matter : 

(a)  Condtict  settlement  negotiations  when  a  Consent  Agreement  is  offered 
a  respondent. 

(b)  Recommend,  where  necessary,  injunction  or  condemnation  proceedings 
and  upon  approval,  handle  the  matter  in  the  appropriate  court. 

ENFORCEMENT   GOALS    1971 

The  overall  objective  of  this  Division  is  to  obtain  the  maximum  compliance 
with  the  Acts  it  assists  in  administering  within  the  limitation  of  the  resources 
assigned  to  it.  Constant  review  and  evaluation  of  procedures  is  undertaken  to 
accomplish  this  major  goal.  An  example  of  the  review  and  evaluation  program 
is  the  development  and  adaptation  of  the  2.14  Constant  Agreement  program 
whereby  the  output  of  this  Division  has  been  materially  increased. 

INSPECTION  SUMMARY  FISCAL  YEAR  1969,  1970,  AND  1971 

Wool  Textile  Fur  F.F.  Other  Total 

Number  of  inspections  actually  per- 
formed as  of  May  31, 1969 4,364  6,613  1,416  5,995  16  18,404 

Total  number  of  inspections  projected 
for  complete  fiscal  year  1969 4,659  6,855  1,632  6,304  21  19,471 

Number  of  inspections   projected  for 
fiscal  year  1970 7,500  9,845  2,750  10,750  30  30,875 

Number  of  inspections  projected  for 
fiscal  year  1971 _ 11,830  13,370  4,450  17,325  50  47,025 

The  specific  enforcement  of  each  of  the  aforementioned  acts  is  basically  a 
repetitive  operation  with  emphasis  and  concentration  of  effort  from  time  to 
time  being  made  in  those  areas  which  are  the  most  active  and  afford  the  greatest 
po.ssibility  of  deception.  These  areas  are  often  dictated  by  the  fashions  currently 
popular  with  the  public,  as  for  example  the  recent  fad  for  mohair  sweaters. 

For  the  year  1971  it  is  anticipated  that  there  will  be  an  increase  in  the  number 
of  enforcement  matters  under  the  Wool  Act.  With  more  inspections  being  eon- 
ducted  at  the  import  terminals  a  greater  number  of  cases  are  to  be  expected. 

Inve.stigation  into  the  false  and  deceptive  labeling  and  invoicing  of  furs  which 
resulted  from  the  Market  and  Manhattan  Cases  is  expected  to  continue  for  the 
next  6  or  7  months  with  the  resultant  production  of  numerous  cases  and  then 
gradually  decrease.  As  soon  as  feasible,  we  intend  to  launch  an  investigation 
into  the  labeling  of  fur  products  as  to  country  of  origin.  Since  generally  Ameri- 
can mink  pelts  are  superior  to  foreign  pelts  there  is  a  great  tendency  on  the 
part  of  importers  to  fail  to  disclose  the  foreign  origin  of  such  skins.  This  in- 
vestigation when  launched  should  produce  a  number  of  formal  cases. 
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Recent  information  indicates  that  the  Department  of  Commerce  will  pro- 
mulgate several  new  standards  for  the  testing  of  products  and  related  materials. 
This  in  turn  will  materially  broaden  the  coverage  of  the  Flammable  Fabrics 
Act  and  correspondingly  will  increase  the  enforcement  load  of  this  division 
although  the  extent  of  such  increase  cannot  be  determined  at  this  time. 

PLANNING    FACTORS 

1.  Based  on  past  experience  data  accumulated  since  1962 — Division  of  Regu- 
lation inspectors  will,  on  the  average  be  expected  to  initiate  four  (4)  formal 
cases  per  year. 

2.  The  trial  attorney's  of  this  Division  are  expected,  on  the  basis  of  past 
experience  to  dispose  of  an  average  of  24  cases  per  year  per  attorney. 

3.  It  is  considered  desirable,  as  an  average,  to  handle  all  cases  in  a  period 
of  one  year.  Although  some  cases  will  remain  on  the  Docket  for  longer  periods 
and  many  may  be  disposed  of  in  a  shorter  i>eriod ;  the  target  to  be  achieved  in 
this  plan  is  disposition  of  cases  on  the  average  in  one  year. 

4.  It  is  expected  that  for  FY  1970  this  division  will  have  on  hand,  exclusive 
of  the  Compliance  Section,  11  trial  attorneys,  7  laboratory  technicians  and  1 
secretary  (these  figures  represent  the  1970  budget  as  approved  by  the  Budget 
Bureau). 

5.  As  of  July  1,  1969  this  division  will  have  a  Docket  of  245  formal  cases 
for  disposition. 

FISCAL    TEAR    1971 

1.  Assuming  that  the  1970  Budget  is  approved  this  Bureau  will  have  92  in- 
vestigators by  June  1970  or  an  increase  of  49  over  the  July  1969  number  of  43. 
Thus  we  may  anticipate  that  this  Bureau  should  produce  a  total  of  268  new 
cases. 

2.  This  division  therefore  will  have  a  total  of  513  cases  to  consider.  In  order 
to  maintain  the  disposition  of  cases  within  the  one  year  criterion  the  division 
will  have  to  dispose  of  256  of  these  cases. 

3.  Given  the  number  of  attorneys  as  11,  we  can  plan  on  disposing  of  264 
of  these  cases.  This  will  leave  a  total  docket  at  the  beginning  of  1971  of  about 
250  cases. 

4.  Although  as  of  July  1,  1970  the  Division  of  Regulation  can  expect  to  have 
on  hand  92  inspectors  and  during  FY  1971  to  increase  this  number  by  20%,  it 
seems  feasible  to  assume  that  during  FY  1971  that  division  will  have  inspectors 
producing  cases  amounting  to  a  total  of  about  400.  This  with  out  docket  as  of 
July  1970  of  250  will  make  a  total  of  650  cases  to  be  considered  in  1971. 

5.  To  stay  within  our  guideline  or  difiposing  of  our  cases  within  one  year  on 
the  average,  we  will  have  to  dispose  of  325  cases  during  1971.  At  the  rate  of 
24  cases  per  attorney  per  year  we  will  need  14  attorneys  to  accomplish  this  task  or 
an  increase  of  3  attorneys  during  FY  1971.  It  is  anticipated  that  no  increase  in 
laboratory  personnel  will  be  required  in  1971  over  the  7  authorized  for  FY  1970. 

COMPLIANCE   SECTION 

The  Compliance  Section  of  the  Division  of  Enforcement  obtains  compliance 
with  Commission  cease  and  desist  orders  as  they  are  issued  under  the  four  Acts 
administered  by  the  Bureau,  directs  and  analyzes  investigations  of  suspected 
violations  of  orders,  and  refers  through  the  Commission  to  the  Attorney  General 
such  violations  as  warrant  proceedings  for  civil  or  criminal  penalties  in  the 
Federal  District  Courts.  During  Fiscal  Year  1969,  the  Section  had  an  authorized 
staff  of  four  attorneys,  an  attorney  suipervisor,  one  secretary  and  two  transcriber 
typists. 

FY  1969  commenced  with  105  active  compliance  cases.  During  the  year  130 
new  orders  ^  and  31  reopened  compliance  cases  ^  brought  the  total  assignment 
to  266  cases.  Of  this  number  118  were  closed,  leaving  a  carry-over  of  148  cases  * 
at  the  beginning  of  FY  1970. 

During  the  year  the  five-attorney  compliance  staff  accounted  for  the  disposi- 
tion of  23.6  oases  per  man.  Two  factors  are  significant  in  considering  such  per- 


*  Increase  of  110%  over  previous  year. 
-  Increase  of  72%  over  previous  year. 
3  Increase  of  41%  over  previous  year. 
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fomiance.  Inasmuch  as  the  Division  of  Enforcement  has  been  fully  utilizing  the 
consent  settlement  procedure,  only  a  limited  investigation  of  a  respondent's  prac- 
tices is  generally  conducted.  In  some  instances  this  requires  more  instruction  and 
explanation  by  the  Compliance  Section  in  securing  compliance  with  the  particular 
Act  or  Acts  involved,  than  if  the  respondent  had  been  subjected  to  an  intense 
and  detailed  investigation. 

Further,  in  cases  under  the  Flammable  Fabrics  Act  the  Commission  has  em- 
phasized the  necessity  of  directing  respondents  to  recall  from  customers  wherever 
possible  any  products  which  have  been  found  to  be  dangerously  flammable  and 
has  directed  the  staff  to  determine  that  such  recall  has  been  effected.  This  pro- 
cedure is  especially  time-consuming. 

Effective  enforcement  of  the  Acts  administered  by  the  Bureau  requires  a 
vigorous  compliance  program.  Where  the  Commission  devotes  the  effort  and 
expense  to  obtain  an  order  to  cease  and  desist,  compliance  must  be  obtained  and 
maintained.  It  is  desirable  that  as  new  orders  are  issued,  satisfactory  compliance 
reports  be  obtained  promptly.  As  of  July  1,  1969,  there  will  be  pending  62  initial 
compliance  cases  *  more  than  six  months  old. 

In  instances  where  serious  violations  of  orders  are  found,  full  enforcement 
necessitates  proceedings  for  civil  penalties,  not  only  for  the  effect  on  the  offending 
parties  but  also  to  operate  as  a  deterrent  against  others  who  may  be  involved  in 
similar  practices. 

At  the  close  of  FY  1969,  seven  civil  penalty  suits  will  be  pending  in  various 
United  States  District  Courts,  three  under  the  Flammable  Fabrics  Act,  three 
under  the  AVool  Act  and  one  under  the  Fur  Act.  One  of  these  cases  seeks  penalties 
of  $145,000  and  another  seeks  $110,000.  This  phase  of  the  Compliance  Section's 
work  is  particularly  exacting  and  time-consuming.  It  requires  the  preparation  of 
the  complaint  to  be  filed  in  court  and  a  fully  documented  trial  memorandum,  and 
it  necessitates  assisting  and  cooperating  with  the  United  States  Attorney  through- 
out the  proceeding. 

During  the  past  year  four  of  the  above  civil  penalty  cases  were  commenced. 
Some  other  matters  which  might  have  resulted  in  penalty  cases  had  to  be  handled 
administratively  because  of  staff  limitations. 

There  are  approximately  1,600  outstanding  orders  issued  under  the  four  Acts 
administered  by  the  Bureau.  As  more  and  more  concerns  are  placed  under  order 
to  cease  and  desist,  an  increasing  number  of  inspection  reports  from  the  Bureau's 
investigators  and  complaints  from  competitors  relate  to  existing  orders  and 
require  compliance  investigations.  In  FY  1969,  31  such  cases  will  be  reopened  for 
compliance  checks. 

Of  the  148  casis  ijending  at  the  close  of  FY  1969,  39  of  them  will  be  reopened 
matters,  and  24  of  these  will  be  more  than  six  months  old. 

DESIRABLE    GOATS 

(1)  The  Commission,  several  months  ago,  directed  the  staff  to  notify  respond- 
ents, as  orders  are  issued,  that  respondents  are  to  be  in  full  compliance  within  60 
days  after  the  order  is  served  upon  them.  Further  it  has  directed  the  staff  to 
inform  the  Commission  of  those  respondents  who  at  the  expiration  of  the  60-day 
period  have  not  submitted  a  report  showing  full  compliance. 

Accordingly  the  progress  in  the  62  initial  compliance  cases  that  are  more  than 
six  months  old  does  not  meet  the  Commission's  requirements.  Though  in  very  few 
cases  can  a  satisfactory  compliance  report  be  obtained  in  60  days,  during  FY  1970 
a  substantial  decrease  should  be  brought  about  in  the  number  of  cases  in  which 
full  compliance  is  not  achieved  promptly. 

(2)  On  .July  1,  1969.  three  civil  penalty  cases  will  be  in  the  process  of  prepara- 
tion for  certification  to  the  Attorney  General.  During  FY  1970  there  should  be  at 
least  a  50%  increase  over  the  four  civil  penalty  matters  commenced  in  the  past 
year. 

(3)  The  24  reopened  cases  which  are  expected  to  be  pending  for  more  than  six 
months  at  the  end  of  FY  1969,  reflect  a  field  in  which  it  is  anticipated  there  will 
be  improvement. 

(4)  The  expected  increase  in  the  number  of  inspectors  during  FY  1970  (an 
increase  of  49  over  the  43  for  FY  1969),  will  result  in  significantly  more  cases 


*  Ca.ses  in  which  the  respondents  have  not  yet  filed  a  satisfactory  compliance  report. 
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which  will  require  reopening  for  compliance  checks.  Such  personnel  increase, 
along  with  an  expected  addition  of  two  trial  attorneys,  should  result  in  more 
orders  for  FY  1970  than  were  issued  in  the  previous  year. 

The  Compliance  Section  has  earmarked  35  cases  in  which  it  considers  com- 
pliance checks  should  be  run. 

In  FY  1970,  the  following  compliance  activity  is  projected : 

Carry-over  of  cases  pending  July  1,  1969 148 

Anticipated  new  orders  for  fiscal  year  1970 130 

Anticipated  reopened  cases  during  fiscal  year  1970  ^ 50 

Total  work  load  for  fiscal  year  1970 328 

6  attorneys  for  fiscal  year  1970, 
24  cases  per  attorney 144 

Carryover  anticipated  July  1,  1970 184 

5  Based  on  .77  cases  developed  per  inspector,  43  inspectors  plus  cases  produced  by  the 
49  allocated  for  fiscal  year  1970. 

Assuming  during  fiscal  year  1971  a  20  percent  increase  in  the  number  of  investi- 
gators— and  interpreting  this  increase,  it  is  expected  that  there  will  be  a  total 
of  100  inspectors  in  a  productive  capacity  in  1971  and  the  following  compliance 
activity  is  anticipated : 

Carryover  of  cases  pending  July  1, 1969 184 

Anticipated  new  orders  for  fiscal  year  1971 165 

Anticipated  reopened  cases  during  fiscal  year  1971  * 77 

Total  work  load  fiscal  year  1971 426 

Total  attorneys  for  fiscal  year  1970 6 

Increase  required  in  Compliance  Attorneys  for  fiscal  year  1971  to  main- 
tain status  quo 4 

Disposition  for  10  attorneys  for  fiscal  year  1971,  24  cases  per  attorney 240 

Carry-over  projected  July  1,  1969 ISO 

8  Based  on  .77  compliance  cases  developed  per  inspector,  92  inspectors  plus  cases  pro- 
duced by  IS  additional  expected  for  fiscal  year  1971. 

Respectfully  submitted, 

Eugene  H.  Strathorn, 
Chief,  Division  of  Enforcement. 
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Memorandum 

June  4,  1969. 
Subject :  Fiscal  year  1971  budget. 

To  :  Frank  C   Hale,  Director,  Bureau  of  Deceptive  Practices. 
From :  Michael  J.  Vitale,  Chief,  Division  of  General  Practices. 

Attached  hereto  is  this  Division's  fiscal  year  1971  budget  report  to  be  sub- 
mitted to  the  Commission. 

Respectfully  submitted, 

Michael  J.  Vitale,  Chief,  Division  of  General  Practices. 

FISCAL    1971    BUDGET 

I  would  like  to  take  a  practical  and  realistic  approach  to  our  budget  request. 
Too  often  we  engage  in  conjecture  and  in  crystal-ball  gazing.  Before  we  can  de- 
cide on  where  we  are  going,  we  should  first  look  at  where  we  have  been  and  what 
we  have  done.  In  this  connection  let  me  first  orient  you  to  our  present  opera- 
tion, both  from  the  standpoint  of  personnel  and  casework. 

I.    PEESONNEIi 

This  Division  presently  consists  of  twenty  attorneys  including  the  Division 
Chief.  The  semi-outonomous  D.C.  Consumer  Protection  Group,  which  is'  now  a 
part  of  this  Division,  consists  of  eight  attorneys  (two  of  whom  have  advised  me 
orally  that  their  resignations  are  forthcoming).  There  are  five  secretarial  and 
clerical  i)ersons  assigned  to  the  Division  at  the  present  time.  The  breakdown, 
in  grades  for  all  attorneys  is  as  follows  : 

GS-16  1 

GS-15  7 

GS-14   6 

GS-13  6 

GS-12   1 

GS-11   7 

Total 28 

As  is  noted  by  the  grade  breakdown,  the  personnel  in  this  Division  are  of 
varying  degrees  of  experience  and  competency,  and  only  approximately  50  per- 
cent actually  qualified  in  both  experience  and  competency  to  carry  on  any  assign- 
ment— Including  trial  and  appeals  to  the  Commission. 

One  of  the  acute  problems  of  this  Division  has  been  the  unusual  turnover  of 
attorneys,  particularly  the  younger  ones  (many  of  wliom  seemed  to  become 
disenchanted  with  the  Commission).  For  example,  as  of  September  1965  when 
this  Division  was  merged  with  the  Division  of  General  Advertising,  the  profes- 
sional staff  was : 

Average  number  of  attorneys  as  of  9/30/65 35 

Actual  number  of  attorneys  as  of  9/30/65 32 

Present  number  of  attorneys  assigned ^24 

Actual  number  of  attorneys 20 

1  Of  those  attorneys  included,  two  are  on  leave  without  pay ;  two  are  detailed  out  of  the 
Division ;  one  is  on  extended  sick  leave ;  and  one  has  submitted  his  resignation  to  be 
effective  June  21,  1969.  These  statistics  exclude  the  D.C.  Consumer  Protection  Group, 
■which  was  assigned  to  the  Division,  November  1,  1968,  and  consists  of  eight  attorneys 
(two  to  resign  shortly). 

During  this  period  of  time,  this  Division — excluding  the  D.  C.  Consumer  Pro- 
tection Group — gained  approximately  27  attorneys  and  lost  approximately  35,  so 
that  we  have  had  the  movement  of  approximately  62  attorneys  during  a  four- 
year  period.  These  changes  entail  reassignment  of  cases,  training  programs,  and 
often  result  in  the  delay  in  disposition  of  cases  and  loss  of  benefit  of  personnel 
during  the  training  period.  A  certain  amount  of  these  changes  would  normally 
take  place  and  would  not  ordinarily  be  a  part  of  this  report.  However,  because 
of  the  unusual  number  of  attorneys  leaving,  we  feel  the  eflSciency  and  the  opera- 
tion of  this  Division  has  been  severely  affected  and  should  be  reported  on  any 
budget  statements.  In  my  oiMnion,  it  has  become  a  factor  to  be  considered  in  any 
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budget  request.  Within  a  period  of  several  weeks,  I  will  have  lost  eight  attorneys 
(one  of  whom  is  on  extended  sick  leave)  and  gained  two  young,  inexijerienced. 
attorneys. 

II.    CASELOAD 

At  the  present  time,  this  Division  has  approximately  629  investigations  pend- 
ing, including  those  in  the  field ;  69  complaint  matters  pending ;  15  assurances 
of  voluntary  compliance  awaiting  disposition  ;  and  39  closings.  In  addition,  there 
are  14  cases  in  the  Consent  Order  Division  and  13  cases  at  various  stages  of  trial. 

Many  of  the  investigations  in  this  Division  usually  involve  matters  unrelated 
to  an  industry  or  a  project ;  however,  because  of  the  similarity  of  either  the 
practices  or  the  product,  there  are  investigations  characterized  as  "industry-wide 
projects"  (these  matters  have  been  generally  handled  on  a  case-by-case  basis). 
The  following  list  includes  such  projects  which  are  set  forth  in  the  order  of 
their  importance : 

1.  Automobile  industry 

In  the  last  several  years,  the  Commission's  attention  has  been  called  to 
various  facets  of  the  pricing  practices  of  automobile  manufacturers  and 
their  dealers  in  connection  with  the  sale  of  new  cars.  At  least  ten  investiga- 
tions were  opened  and  one  order  of  the  Commission  reopened.  The  Commis- 
sion has  determined  to  hold  comprehensive  public  hearings  on  this  subject 
of  new  car  price  advertising  with  a  view  towards  drafting  trade  regulation 
rules  in  this  area  of  the  economy.  The  hearings  will  encompass  standard- 
optional  equipment  changes  and  their  effect  on  the  purchaser ;  comparison  of 
new  model  car  prices  with  "comparably  equipped"  former  models ;  price  ad- 
vertising of  new  cars  involving  displayed  optional  equipment ;  dealer  adver- 
tising of  huge  savings  on  trade-ins  and  otherwise :  the  determination  of  the 
manufacturer's  suggested  retail  price  or  the  "Monroney  sitcker"  price.  These 
hearings  will  affect  not  only  domestic  manufacturers  but  also  foreign  car 
manufacturers  who  compete  in  the  American  market.  As  indicated  above, 
these  hearings  will  be  an  in-depth  approach  to  the  whole  spectrum  of  auto- 
mobile pricing.  Depending  upon  the  success  of  the  hearings,  we  would  esti- 
mate two  to  three  attorneys  would  be  needed. 

2.  AutomoMle  tires 

As  a  result  of  Commission  action,  this  Bureau  was  given  responsibility  for 
enforcement  of  Guide  15  (pricing)  of  the  Tire  Advertising  and  Labeling 
Guides.  Some  22  investigations  have  been  initiated  and  eight  have  been 
closed  on  the  basis  of  assurances  of  voluntary  compliance.  The  problem  of 
questionable  price  advertising  by  tire  marketers  will  be  one  of  some  dura- 
tion and  will  extend  through  the  next  two  years  at  least.  Depending  on  the 
cooperation  of  the  industry,  we  would  need  two  to  three  attorneys. 

S.  Games  of  chance 

An  enormous  amount  of  time  was  spent  by  at  least  two  attorneys  in  this 
Division  preparing  reports,  answering  Congressional  letters,  conducting  in- 
vestigations. One  attorney  participated  full  time  in  the  public  hearing.  As  an 
off-shoot  of  the  Commission  action  in  this  area,  we  opened,  some  10  or  12  files, 
most  of  which  were  eventually  returned  from  the  field  with  a  recommenda- 
tion for  closing.  Only  one  file  thus  far  was  returned  with  a  recommendation 
for  complaint  and  we  are  presently  in  the  process  of  readying  it  for  trans- 
mission to  the  Commission.  The  main  issue  in  this  particular  case  is 
"rigging"  as  well  as  other  charges  unrelated.  Depending  on  the  outcome  of  the 
Commission's  final  action  and  the  cooperation  of  the  industry,  it  is  estimated 
that  we  may  need  a  minimum  of  two  or  three  attorneys  to  continue  with 
this  work, 

4-  Home  improvements 

In  the  past  fiscal  year,  we  have  obtained  five  consent  agreements;  we 
have  issued  investigational  subpoenas  in  three  cases ;  and  a  recent  decision 
was  rendered  by  the  Commission  in  one  case.  We  have  approximately  60  cases 
under  investigation  and  are  continuing  to  handle  these  on  a  case-by-case 
basis.  There  is  an  intense  public  interest  in  this  area  and  even  if  Congress 
did  not  grant  us  the  additional  money  requested,  we  plan  to  iise  two  to  three 
attorneys. 
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5.  Earnings 

a.  ChincMllas. — Approximately  ten  matters  have  been  disposed  of  by 
cease  and  desist  orders.  We  have  35  current  investigations  in  the  field.  We 
are  continuing  to  enter  cases  for  investigation.  The  practices  employed  by 
chinchilla  promoters  border  on  the  fraudulent,  victims  often  times  investing 
their  entire  savings.  We  have  made,  and  are  making,  a  determined  effort  to 
scrutinize  the  practices  of  persons  or  firms  engaged  in  the  sale  of  chinchillas 
to  the  general  public  since  a  great  number  of  them  misrepresent  earnings, 
production,  quality,  value,  etc.  of  chinchilla  breeding  stock.  To  continue  in 
this  area,  a  minimum  of  tivo  attorneys  would  be  required. 

b.  Franchises. — Most  of  our  activity  involves  the  sale  of  water  repellant 
paints  by  means  of  franchise  dealerships.  We  have  obtained  orders  against 
two  companies  and  two  additional  companies  are  in  litigation.  We  are  also 
negotiating  for  a  consent  agreement  in  another  case.  These  matters  are 
handled  on  a  case-by-case  basis,  the  public  interest  being  significant  be- 
cause the  dealers  invest  anywhere  from  $500  to  $2,500.  Companies  involved 
have  gross  sales  from  $125,000  to  $2,000,000  a  year.  Depending  on  the  num- 
ber of  complaints  we  receive,  at  this  point  it  is  estimated  that  one  attorney 
will  be  required  to  handle  these  cases. 

6.  Seicing  machines 

During  the  past  20  years,  false  and  misleading  advertising  and  deceptive 
acts  and  practices  by  manufacturers,  distributors  and  retailers  of  sewing 
machines  have  been  the  subject  of  an  ever-increasing  volume  of  formal  and 
informal  Commission  actions.  Prior  to  1953,  such  matters  involved  for  the 
most  part  pricing,  guarantee  and  foreign  origin  issues.  In  recent  years,  sew- 
ing machine  sales  have  been  extensively  promoted  by  sham  contest  promo- 
tions and  the  classified  ad  gimmick.  Such  bonus  give-aways  and  "bargain" 
offers  are  advertised  to  obtain  leads  to  guillible  persons,  whose  interest  can 
be  switched  to  purchasing  readily-available,  high-profit  sewing  machines. 
Since  1950,  the  Commission  has  issued  64  complaints.  The  sham  contest 
promotions  of  sewing  machines  was  the  subject  of  Advisory  Opinion  Digest 
No.  70.  In  addition,  the  Commission  promulgated  a  Trade  Regulation  Rule 
relating  to  the  misuse  of  the  term  "automatic"  as  descriptive  of  household 
sewing  machines  which  became  effective  July  15, 1966. 

We  have  referred  the  merchandising  practices  of  48  sewing  machine 
dealers  to  State  enforcement  ofiicials.  The  total  number  of  home  sewer??, 
who  spend  an  estimated  1.25  billion  dollars  a  year  on  patterns,  sewing 
machines,  fabrics,  threads  and  notions,  is  approximately  40,000,000  accord- 
in  to  some  industry  spokesmen.  The  most  recent  Bureau  of  Census  figures 
of  sales  of  industrial  and  household  sewing  machines  manufactured  in  the 
United  States  amounted  to  $117,000,000.  In  1965,  annual  sales  reached  an 
estimated  1,860,000  units,  with  Japan  supplying  62  percent  of  the  total. 

It  is  planned  that  an  increasing  number  of  complaints  will  be  directed  at 
the  practices  of  both  distributors  and  retailers  of  a  particular  line  or  make 
of  industry  products.  By  this  "class  action"  method  of  seeking  orders  re- 
quiring distributors  and  their  retailers  to  abstain  from  questionable  practices, 
actions  against  a  large  number  of  retailers  will  be  unnecessary.  An  example 
of  this  procedure  is  the  recent  proposed  complaint  against  Riccar  America 
Company,  File  No.  662  3758,  currently  the  subject  of  consent  negotiations.  It 
is  estimated  that  between  two  and  three  attorneys  would  be  required. 

7.  Fictitious  pricing 

a.  G-reeting  Cards.  This  project  involves  pre-ticketing  with  fictitious  retail 
selling  prices  by  manufacturers  and  distributors  of  Christmas  cards.  Twenty- 
one  investigations  have  been  established  and  proposed  consent  agreements 
have  been  sent  to  all  these  companies.  This  matter  will  extend  into  the  next 
fiscal  year  and  a  minimum  of  two  attorneys  will  be  required. 

lb.  Fishing  Tackle.  This  project  involves  the  use  of  fictitious  retail  prices 
in  catalogs  and  on  pre-ticketed  merchandise  furnished  dealers.  We  have  con- 
ducted an  industry-wide  investigation  covering  11  major  manufacturers  of 
fishing  tackle  and  we  have  at  hand  from  each  either  an  assurance  of  volun- 
itary  compliance  or  an  executed  consent  agreement.  These  will  be  transmitted 
to  the  Commission.  Estimated  annual  sales  of  firms  investigated  was  $100,- 
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000,000  or  43  percent  of  total  fishing  tackle  sales  in  the  United  States,  includ- 
ing imports.  The  time  of  one  attorney  will  be  required  to  complete  this 
project. 

fi.  Door-to-door  salesmen — encyclopedias,  housetcares,  etc. 

This  is  a  constant  battle  on  the  distributor  level  of  door-to-door  sales  of 
encyclopedias  and  related  educational  books.  Most  of  the  major  publishers 
are  already  under  Commission  orders.  The  distributors  are  using  the  same 
deceptive  sales  approaches  that  vrere  banned  in  the  case  of  the  publishers. 
This  operation  must  proceed  on  a  case-by-case  ba.sis.  In  the  last  year,  an 
order  was  issued  in  a  contested  case  and  we  obtained  one  consent  order. 
Currently  there  are  two  encyclopedia  cases  in  the  consent  negotiation  stage 
and  one  more  that  is  before  the  Commission  on  complaint.  There  are  several 
more  cases  in  the  field  under  investigation.  While  this  is  the  major  area  for 
the  practices  of  salesmen,  there  are  cases  that  occasionally  arise  involving 
other  products.  It  is  estimated  that  this  area  would  require  at  least  one 
attorney. 

9.  Correspondence  and  vocational  schools. 

The  practices  usually  misrepresent  benefits  to  be  obtained.  Alleged  decep- 
tive practices  by  proprietary  schools  have  continued  to  be  the  subject  of 
Commission  action.  The  ease  of  entry  into  this  business  has  meant,  and  will 
continue  to  mean,  that  new  schools  are  constantly  being  established,  some 
of  which  will  oi^erate  in  a  less  than  ethical  manner.  Approximately  22  in- 
vestigations were  pending  at  one  time  or  another  during  the  current  fiscal 
year.  Proposed  respondents  submitted  consent  agreements  in  five  of  these 
matters.  Assurances  of  voluntary  compliance  were  obtained  in  two  others. 
Closing  has  been  recommended  in  two  others  because  proposed  respondents 
had  gone  out  of  business.  It  is  likely  that  we  will  continue  to  have  activity 
in  this  field  until  such  future  time  as  all  of  the  states  have  adequate  laws 
regulating  these  schools.  It  is  also  likely  that  the  level  of  activity  will  re- 
main about  the  same.  A  minimum  of  o»e  attorney  will  be  required. 

10.  Gold  Medallion  homes 

This  is  another  industry-wide  activity  which  affects  all  prospective  home 
buyers.  Originated  by  General  Electric  for  the  purpose  of  advertising  Gen- 
eral Electric  products,  it  has  been  adopted  through  the  Nationa,!  Association 
of  Electrical  Manufacturers  by  some  700-plus  power  and  light  companies 
throughout  the  United  States  to  promote  the  use  of  electric  power.  It  was 
ascertained  that  there  were  different  minimum  standards  used  by  these  com- 
panies in  allowing  contractors  to  use  the  "Gold  Medalion"  seal.  Our  effort 
has  been  directed  to  raising  and,  more  particularly,  unifying  the  minimum 
standards.  So  far,  over  600  companies  have  agreed  to  the  improved  stand- 
ards. Any  company  that  does  not  agree  to  these  uniform  standards  will  not 
be  allowed  to  use  the  "Gold  Medalion"'  seal  in  their  advertising.  One  attor- 
ney will  be  required. 

PROJECTION    1971 

It  is  anticipated  that  the  following  number  of  man  years  will  be  required  to 
carry  on  future  work  of  this  Division  : 

1.  To  continue  the  aforementioned  projects 24 

2.  To  handle  compliance  of  avc's 1 

3.  Congressional  letters  are  averaging  almost  100  per  month  and  in  many 

instances  require  a  great  deal  of  preparation 1 

4.  To  handle  the  current  caseload,  exclusive  of  the  aforementioned  projects 10 

5.  D.  C.  Consimier  Protection  Program S 

Total    man-years 44 

Current  actual  staff 28 

This  projection  is  based  on  our  current  workload  and  does  not  take  into  con- 
sideration any  future  matters  that  our  Division  of  Screening  and  Planning  may 
contemplate  opening.  Since  the  initiation  of  new  investigations  now  takes  place 
in  that  Division,  we  are  now  limited  in  determining  future  programs.  In  addi- 
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tion,  there  are  the  many  Commission  directives  to  the  staff  to  uuclertalve  special 
matters  which  we  are  incapable  of  anticipating  in  the  way  of  manpower  require- 
ments and  do  not  appear  on  this  projection. 

As  indicated  above,  the  D.  C.  Consumer  Protection  Program  has  been  operating 
as  a  semi-autonomous  group.  It  has  two  formal  cases  pending ;  five  consent  agree- 
ments executed  but  not  vet  final :  22  investigational  matters  i>ending  disposition  ; 
and  13  matters  under  investigation  in  the  Washington  Field  Ofiice.  It  is  antici- 
pated that  it  will  take  another  year  to  complete  these  assignments.  In  addition, 
two  attorneys  have  been  used  on  a  pilot  program  in  consumer  education. 

It  is  my  intention  to  shortly  submit  to  the  Commission  a  recommendation  that 
this  Group  be  dissolved  and  that  the  local  cases  be  handled  in  the  normal  fashion 
and  not  isolated  from  the  rest  of  the  work  of  this  Division.  However,  I  intend  to 
recommend  that  our  pilot  program  of  consumer  education  be  continued.  We  have 
vi-sited  a  number  of  public  high  schools  in  the  Metropolitan  Area  and  have  pre- 
sented talks  and  slides  on  the  work  of  the  Commission.  So  far,  we  have  pro- 
ceeded on  the  basis  of  individual  invitations,  but  it  is  anticipated  that  we  will 
be  asked  to  furnish  some  assistance  on  a  broader  basis  extending  to  several 
school  svstems  in  the  Washington  Area.  At  their  request,  a  preliminary  conference 
is  also  scheduled  with  representatives  of  the  Montgomery  County,  Maryland, 
School  Board.  It  is  estimated  that  within  two  years  this  pilot  program  could 
develop  a  blueprint  for  a  consumer  education  program  that  could  be  utilized 
throughout  the  country.  ,  .    ^r, 

A  factor  to  be  considered  in  the  allocation  of  the  above  personnel  is  the  speed 
with  which  the  Commission  desires  to  pursue  these  matters.  I  dislike  the  admis- 
sion, but  the  projection  of  attorney  needs  are  based  on  the  traditional  time  it  has 
taken  to  complete  a  case.  If  we  were  to  attempt  to  speed  up  our  work,  short  of 
outright  closings,  we  would  require  additional  personnel  so  that  the  present  num- 
ber of  attorneys  would  not  be  burdened  with  such  heavy  caseloads,  permitting  us 
to  reach  disposition  of  these  cases  much  sooner  than  previously  required.  The 
above  projections  are  all  based  on  the  assumption  that  the  attorneys  assigned 
to  this  Division  are  seasoned,  experienced,  and  qualified  to  handle  their  assign- 
ments. 

SUMMARY 

We  have  an  insufficient  number  of  qualified  attorneys  to  handle  our  current 
workload.  It  is  anticipated  that  it  would  take  a  minimum  of  two  years  to  clear 
our  present  docket  without  regard  to  undertaking  any  subsequent  assignments. 
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Memorakdum 

June  20,  19G9. 

Subject :  Budget  justification  of  the  Bureau  of  Economics  for  fiscal  1971. 

To  :  William  P.  Glendening,  Comptroller. 

From  :  Wiilard  F.  Mueller,  Director,  Bureau  of  Economics. 

BTTREAU   OF   ECOKOMICS 

The  principal  responsibilities  or  objectives  of  the  Bureau  of  Economics  are 
(1)  to  review,  study,  analyze  and  malie  reports  on  economic  developments 
affecting  the  structure,  conduct  and  performance  of  the  economy  with  the  view 
to  pinpointing  actual  or  potential  problems  which  may  adversely  afEect  competi- 
tion, and  to  suggest  appropriate  corrective  actions  for  such  problems;  and  (2) 
to  assist  in  the  implementation  of  the  Commission's  law  enforcement  programs 
relating  to  antimonopoly  and  deceptive  practices.  In  carrying  out  these  respon- 
sibilities the  Bureau's  principal  output  is  information  and  analyses  which  give 
direct  support  to  the  development  and  implementation  of  Commission  actions 
associated  with  its  efforts  to  maintain  comi)etition  and  protect  the  consumer. 

For  administrative  purposes  the  Bureau  is  divided  into  the  Office  of  the  Di- 
rector and  three  divisions,  Division  of  Economic  Evidence,  Division  of  Industry 
Analysis,  and  Division  of  Financial  Statistics. 

OFFICE    OF   THE   DIRECTOR 

The  primary  function  of  the  Office  of  the  Director  is  to  exercise  general  super- 
vision over  the  operations  of  the  Bureau. 

The  Statistical  Services  Section  and  the  Stenographic  Services  Section,  which 
provide  statistical  and  stenographic  services  for  the  entire  Bureau,  are  also  in  the 
Director's  Office.  In  addition,  five  consultants  working  on  the  Automobile  Insur- 
ance Report  are  attached  to  the  Director's  Office  for  administrative  reasons  only. 

Due  to  the  increase  in  the  number  of  mergers,  as  well  as  increases  in  the 
demands  for  more  and  various  tabulations  of  merger  statistics,  one  additional 
employee  is  requested  for  the  Statistical  Services  Section  for  fiscal  1971. 

SUMMARY  BUREAU  OF  ECONOMICS 

Number  of  positions 


Present  Increase  re- 
Fiscal  year  number  of  quested,  fis- 
Personal  services                                                                                        1970  employees  cal  1972 

Office  of  the  Director 38  37  1 

Division  of  Economic  Evidence 27  26  4 

Division  rf  Industry  Analysis 29  27  4 

Division  or  Financial  Statistics 37  36  20 


Total 131  126  29 


Introduction — Division  of  Industry  Analysis 

Personnel  requirements  with  respect  to  the  Division  of  Industry  Analysis  arise 
in  the  context  of  a  research  progi-am  designed  to  provide  the  necessary  in- 
formation and  analysis  associated  with  problems  of  policy  planning  and  evalua- 
tion. These  programs  are  designed  first  and  foremost  to  assist  the  Commission 
in  the  implementation  and  development  of  competition  and  consumer  protection 
programs.  They  are  designed  also  to  provide  Congress  and  other  interested 
Government  agencies  with  information  suitable  for  consideration  of  legislative 
and  administrative  reforms  with  respect  to  Government  policy  towards  business. 
Below  we  indicate  the  highlights  of  our  research  programs  projected  for  Fiscal 
Year  1971. 

Projected  Personnel  Requirements — Fiscal  Year  1971 

PLANNED   RESEAKCH   PROGRAM 

Item  I.  Maintaining  Competition. 

A.  Effect  of  Conglomerate  Mergers.  This  project  is  a  follow  up  of  our  research 
program  studying  trends  and  patterns  of  conglomerate  merger  activity.  A 
major  part  of  the  Division's  resources  in  1970  will  be  devoted  to  carefully  de- 
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liucntins  the  structural  cousequences  of  current  merger  movement  and  varioua 
key  financial  and  performance  eliaracteristics  of  merging  firms,  including  an  in- 
depth  review  of  nine  large  acquirers.  In  1971  a  follow  up  review  will  involve 
focusing  on  certain  key  industries  whose  over-all  level  of  concentration  (at 
the  2-digit  level)  has  increased  as  a  result  of  mergers,  to  determine  what 
changes  in  performance  characteristics  might  be  associated  with  these  structural 
modifications.  Among  the  questions  to  be  considered  are :  Do  conglomerates  spend 
less  on  research  and  new  investment  because  of  their  emphasis  on  merger 
activity?  Are  there  any  advertising  or  product  promotion  advantages  for  con- 
glomerate firms?  Do  conglomerates  practice  widespread  reciprocity? 

B.  Studies  of  Major  Concentrated  Industries.  Though  a  strong  and  well  devel- 
oped merger  policy  may  be  effective  in  preventing  the  emergence  of  inadequately 
competitive  industries  it  has  relatively  little  impact  on  industries  which  are 
already  highly  concentrated.  Such  industries  may  represent  instances  of  signifi- 
cant departures  from  competition  but  currently  are  only  sporadically  the  object 
of  active  antitrust  enforcement  programs.  It  is  therefore  useful  to  determine  in 
what  way  the  balance  of  antitrust  enforcement  might  be  shifted  to  impinge  more 
directly  on  persistent  competitive  trouble  spots  in  the  economy.  The  Bureau  has 
therefore  proposed  a  long-term  research  program  which  would  focus  on  a  series 
of  highly  concentrated  industries,  long  recognized  to  be  ones  in  which  compe- 
tition is  weak.  The  first  industry  to  be  examined  in  this  program  is  the  steel 
industry.  Initial  research  would  be  undertaken  in  1970  as  soon  as  personnel  can 
be  shifted  from  the  conglomerate  study.  The  full  program  however  is  not  likely 
to  be  implemented  until  1971  at  which  time  we  plan  to  allocate  five  professional 
economists  on  a  continuing  basis. 

C.  Industrial  Behavior  and  Market  Structure.  Recent  research  in  the  Bureau 
of  Economics  has  indicated  that  there  are  divergent  trends  in  concentration  in 
the  manufacturing  sector  of  the  economy.  Most  notably  consumer  oriented  indus- 
tries have  on  the  average  experienced  increased  concentration  while  producer 
industries  have  experienced  decreases.  To  better  define  our  understanding  of 
the  relationship  between  industry  structure  and  performance  it  is  useful  to  ex- 
amine these  two  groups  more  carefully.  If  we  can  determine  what  key  variables 
operate  to  modify  industry  structure  and  what  their  consequences  for  perform- 
ance are  we  can  better  plan  the  priority  and  method  of  implementation  of  anti- 
trust policy  designed  to  maintain  competition. 

D.  Advertising  and  Promotion  Practices.  Preliminary  studies  mentioned  in  C 
above  indicate  that  product  differentiation  is  an  important  variable  in  affecting 
long-term  changes  in  market  structure.  Similar  conclusions  are  indicated  on  the 
basis  of  our  experience  in  relation  to  litigated  cases.  It  is  appropriate  therefore 
to  analyze  more  carefully  factors  contributing  to  effective  product  differentiation. 
Of  particular  concern  are  current  advertising  and  promotional  practices  as  they 
have  developed  in  the  context  of  the  use  of  television  and  other  mass  circulation 
media  and  the  multi  product  diversified  firm. 

Item  II.  Consumer  protection 

A.  Affirmative  Disclosure.  The  Commission  recently  directed  the  Bureau  of 
Economics,  in  cooperation  with  other  bureaus  to  implement  a  program  of  afl3rma- 
tive  disclosure  with  resiiect  to  petroleum  products.  This  is  the  first  part  of  a 
program  designed  to  encourage  advertising  and  product  promotion  efforts  which 
provide  consumers  with  usable  information  on  the  quality  and  performance 
characteristics  of  products  they  purchase.  This  is  a  continuing  program  which 
will  supplement  our  efforts  to  prevent  deceptive  advertising. 

B.  Truth  in  Lending.  Still  another  aspect  of  aflSrmative  disclosure  is  the  re- 
quirement that  borrowers  be  fully  informed  with  respect  to  casts  of  borrowing. 
We  anticipate  a  continuing  role  in  assisting  in  the  planning  and  implementation 
of  our  truth  in  lending  program  and  stand  ready  to  provide  assistance  in  deter- 
mining priorities. 

C.  Home  Improvement.  In  the  past  several  years  we  have  been  involved  in  a 
variety  of  ad  hoc  studies  focusing  on  trouble  spots  from  the  standpoint  of  con- 
sumer protection.  Which  trouble  spots  should  receive  attention  is  always  a  diffi- 
cult question.  New  problems  continually  emerge  and  the  Commission's  knowledge 
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of  these  problems  develops  accordiugly.  Oue  area  of  current  conceru  is  the  home 
improvements  industry.  Home  owners  appear  to  suffer  from  flagrant  deceptive 
selling-  practices,  exorbitant  loan  fees,  etc.  This  is  an  industry  of  considerable 
size  and  a  recent  Presidential  report  on  consumer  affairs  indicated  that  social 
welfare  losses  due  to  unfair  competitive  practices  were  very  large.  We  propose 
therefore  to  undertake  to  analyze  this  industry  and  to  attempt  to  determine  what 
steps  could  be  taken  to  improve  performance. 

Item,  III.  Special  and  Statistical  Reports. 

A.  Trends  in  Mergers.  For  some  years  the  Federal  Trade  Commission  has  been 
looked  to  as  a  principal  reliable  source  for  data  on  trends  in  merger  activity.  In 
the  past  year  we  issued  two  special  statistical  reports  on  this  topic  and  plan  to 
maintain  this  program  in  the  future  as  it  is  the  principal  element  in  our  moni- 
toring program  to  determine  merger  enforcement  priorities. 

B.  Program,  Planning  and  Special  Projects.  Experience  indicates  that  this  area 
of  the  Division's  operation  regularly  absorbs  the  largest  portion  of  available 
manpower.  Specific  activities  include :  special  ad  hoc  projects  at  the  request  of 
the  Commission  and  at  the  request  of  other  bureaus  of  the  Commission  involving 
the  development  and  planning  of  enforcement  programs :  advisory  assistance  to 
individual  commissioners  on  pending  matters  ;  analysis  regarding  economic  impli- 
cations of  proposed  legislation ;  preparation  of  testimony  evaluating  legislative 
proposals  and  evaluating  information  for  such  proposals.  Tliough  special  projects 
other  than  those  associated  with  the  conglomerate  study  are  currently  sharply 
curtailed  we  are  still  involved  in  such  things  as :  evaluating  current  trends  in 
Webb-Pomerene  activity,  updating  and  revising  the  auto  warranty  program,  and 
reviewing  recent  merger  activity  in  industries  affected  by  announced  merger 
guidelines.  These  types  of  activities  are  a  regular  and  continuing  part  of  the 
Division's  functions. 

A    COMMENT    ON    PRIORITIES 

Implementation  of  the  Division's  planned  research  program  for  1971  is  con- 
ditional on  two  important  considerations:  (1)  whether  the  total  volume  of 
personnel  indicated  in  the  attached  table  is  in  fact  available  and  (2)  whether 
the  manpower  requirements  for  special  projects  turns  out  to  be  reasonably 
accurate.  In  the  past,  personnel  availability  has  been  inadequate  to  maintain 
a  large  scale  planned  research  program.  Manpower  limitations  and  the  demands 
of  special  projects  have  caused  us  to  sacrifice  a  number  of  planned  programs. 
In  general  it  is  research  that  has  a  longer  term  and  therefore  less  certain  payoff 
with  respect  to  antitrust  enforcement  that  has  been  sacrificed.  Projects  of 
similar  types  would  be  sacrificed  in  the  future  given  a  shortage  of  personnel.  In 
the  1971  budget  the.se  projects  would  include  those  listed  under  IC  and  D  and 
IIB.  The  most  important  projects  within  our  planned  program  for  1971  include 
Items  lA  and  B  and  Item  IIIA.  Importance  here  is  used  to  connote  immediacy  of 
impact  with  respect  to  short  run  policy  formulation.  From  a  long  run  stand- 
point, under.standing  the  characteristics  which  condition  structural  changes  in 
industry  (Items  IC  and  D)  is  very  critical  in  evaluating  antitrust  enforcement 
priorities.  However,  since  our  first  function  is  to  assist  in  the  planning  and 
priorities  of  existing  or  new  policy  programs,  our  long-term  research  function 
must  take  second  place. 

The  estimates  attached  are  minimum  estimates  to  perform  the  range  of  activi- 
ties indicated.  For  example,  projects  IC  and  D  as  listed  would  involve  each  one 
economist  and  an  assistant.  These  studies  are  quite  complex  and  additional 
staffing  of  two  to  three  senior  level  economists  would  be  desirable  to  assure 
completion  within  a  year.  The  estimate  of  eight  economists  for  special  projects 
also  is  conservative.  Currently,  half  of  our  staff  is  involved  in  special  projects 
at  a  time  when  we  must  sharply  limit  the  range  of  subject  and  function  coverage. 
We  have  never  been  able  to  engage  in  a  full  range  of  service  activity  fur  other 
bureaus  to  assist  in  planning  and  priority  development,  despite  the  fact  that  most 
of  our  staff  work  on  such  projects  a  good  part  of  the  time.  To  assume  both  a  full 
service  function  within  the  Commission  while  maintaining  effective  long  range 
re.search  the  Division  of  Indu.';tr.v  Analysis  could  use  a  staff  of  between  40  and  00 
professional  economists. 
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Table  1. — Projected  Manpower  Requirements  foe  Division  of  Industry 

Analysis — Fiscal  Year  1971 

I.  Maintaining  Competition 

A.  Mergers — Conglomerate  impact  of  mergers  on  industry  perform- 

ance  

B.  Studies  of  major  concentrated  industries 5 

C.  Industrial  behavior  &  marlvet  structure 

D.  Advertising  &  Promotion  practices 2 

II.  Consumer  Protection 

A.  Affirmative  disclosure 2 

B.  Truth  in  lending 2 

C.  Home  improvements 2 

III.  Special  and  Statistical  Reports 

A.  Trends  in  mergers 3 

B.  Program  planning  and  special  projects 8 


o 


Total 31 

division  of  economic  evidence 

During  fiscal  1971  the  Division  of  Economic  Evidence  will  continue  to  concen- 
trate about  three-fourths  of  its  manpower  allocation  on  providing  economic 
assistance  to  the  legal  bureaus  and  divisions  in  connection  with  investigation 
and  trial  of  cases,  as  well  as  in  the  development  and  evaluation  lof  economic  data 
and  preparation  of  studies  related  to  actual  or  potential  case  questions.  In  addi- 
tion, portions  of  the  staff  will  be  drawn  into  the  Bureau's  congolmerate  merger 
project  and  the  concentrated  industry  studies.  The  proportions  may  shift  as  time 
goes  on,  particularly  as  non-public  hearings  are  held  in  connection  with  takeovers, 
and  as  detailed  analysis  is  made  of  the  special  studies  of  nine  large  conglomerate 
firms. 

Very  heavy  burdens  are  placed  upon  the  staff  of  this  Division  because  of  the 
more  than  four-fold  increase  in  the  level  of  merger  activity  which  has  occurred 
during  the  past  three  years.  It  is  also  anticipated  that  in  fiscal  1971,  as  the 
Bureau  expands  its  studies  of  concentrated  industries,  the  staff  of  the  Division 
will  be  called  upon  to  assist  in  such  studies. 

accomplishments,    fiscal    1969 

About  one-half  of  the  Division  work  in  this  year  was  devoted  to  studies  and 
reports  with  the  remaining  half  given  over  to  case  work,  both  investigational  and 
formal.  The  principal  report  published  was  on  Games  of  Chance.  Other  reports 
prepared  for  staff  use  concerned  acquisitions  in  the  fertilizer  industry  and  in  the 
automotive  parts  industry.  Studies  include  work  on  textile  guidelines  and 
identification  of  significant  mergers.  The  biggest  analytical  job,  however,  con- 
cerned the  study  of  conglomerate  mergers  which  is  continuing.  Our  best  estimate 
is  that  approximately  nine  man-years  were  allocated  to  the  above  studies  and 
reports  in  fiscal  1969. 

Case  work  consumed  the  remainder  of  the  Division's  work  time.  The  more 
important  cases  alleged  violations  of  Section  7  of  the  Clayton  Act  and  concerned 
firms  in  the  cement  industry,  the  automotive  parts  industry,  and  the  coal  industry. 

At  the  investigational  levels,  acquisitions  in  the  bearings  industry,  the  food 
manufacturing  and  processing  industry,  the  textile  mill  products  industry  and 
the  apparel  industry  were  among  the  more  significant.  Work  was  also  done  on 
compliance  matters,  covering  the  dairy  industry  and  the  coal  industry  among 
others.  The  Division's  staff  also  devoted  substantial  time  to  Section  5  matters 
in  the  investigational  stages  and  to  working  with  the  Bureau  of  Industry 
Guidance.  Our  best  estimate  would  allocate  about  four  man-years  to  Section  7 
case  work  ;  approximately  three  man-years  to  Section  5  investigational  work  :  and 
two  man-years  to  woi-king  with  Industry  Guidance  and  miscellaneous  work. 

AVithin  "the  Bureau  of  Economics,  the  Division  of  Economic  Evidence  has  the 
primary  responsibility  for  the  Pre-merger  Notification  program.  Preliminary 
experience  with  that  program  clearly  indicates  that  at  least  two  professional 
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people  must  be  assigned.  The  Division's  work  under  tliis  program  divides  into 
two  rather  well-defined  tasks.  The  first  task  is  that  of  handling  the  day-to-day 
administrative  work.  Professional  competence  is  needed  here  because  many,  if 
not  most,  of  the  queries  from  firms  concern  technical  problems,  such  as  SIC 
classification,  definitions  of  sales,  revenues,  etc. 

The  second  task  involves  the  preparation  of  summaries  and  analyses  from 
the  data  received.  Here,  professional  competence  is  a  requirement,  since  the 
data  must  be  analyzed,  summarized  and  presented  in  a  manner  that  will  maximize 
its  usefulness,  both  for  economic  studies  and  for  enforcement  use.  With  the 
planned  consolidation  of  the  cement  and  food  distribution  merger  reporting 
programs  into  the  Pre-merger  Notification  project,  the  necessity  for  additional 
personnel  becomes  urgent. 

But  our  preliminary  experience  with  the  Pre-merger  Notification  project 
is  patently  inadequate  as  a  basis  for  forecasting  man  power  needs  for  1971. 
As  yet,  we  have  had  no  experience  with  refusals  or  defaults.  We  have  not 
yet  been  able  to  correlate  our  work  of  listing  mergers  from  published  sources 
with  the  Pre-merger  project,  so  as  to  spot  incipient  defaults.  Nor  have  we  had 
the  time  or  personnel  to  prepare  individual  reports,  showing  market  shares,  en- 
tries and  exits,  etc.,  that  could  be  used  for  case  work.  To  achieve  optimum  value 
from  the  Pre-merger  Notification  program,  the  Division  needs  a  permanent 
group  to  assure  efficient  summary  and  analysis  of  data  received  so  that  those 
data  may  be  readily  available  in  useable  form  to  the  Divisions  of  Mergers, 
and  of  General  Trade  Restraints  in  the  Bureau  of  Restraint  of  Trade,  as  well 
as  to  the  Division  of  Industry  Analysis  in  the  Bureau  of  Economics.  Addi- 
tionally, the  program  must  be  so  administered  and  the  records  it  generates  so 
kept  that  the  General  Counsel's  staff  can  have  a  sufficient  basis  for  preparing 
for  default  proceedings,  which  surely  will  arise.  Inadequate  handling  of  the  Pre- 
merger Notification  project  in  its  infancy  can  vitiate  its  usefulness. 

It  should  also  be  emphasized  that  the  marked  rise  in  large  mergers  of  the 
conglomerate  type  in  recent  years  requires  sophisticated  probing  and  analysis 
by  the  staff  of  the  Division  of  Economic  Evidence,  particularly  since  the  recent 
turn  in  enforcement  activity  requires  an  alert  staff  of  well  trained  economists, 
well  versed  in  the  theory  of  competition,  which  can  formulate  techniques  through 
which  meaningful  and  pragmatic  analysis  may  provide  important  links  be- 
tween growing  aggregate  concentration  brought  about  by  conglomerate  mergers 
and  the  structure,  conduct  and  performance  in  particular  markets.  This  is  es- 
pecially crucial  where  mergers  involve  the  amalgamation  of  firms  with  leading 
positions  in  highly  concentrated  industries. 

The  Division's  staff,  already  the  smallest  in  the  Bureau,  and  much  smaller 
than  that  of  the  Division  of  Mergers,  should  be  enlarged  if  conglomerate  mer- 
gers are  to  be  adequately  .analyzed.  We,  therefore,  request  at  least  four  addi- 
tional professional  staff  members  for  more  extensive  Section  7  analytical  work 
and  the  programing  of  the  Pre-merger  Notification  program. 

ADDITIONAL    PERSONNEL    FOB    FISCAL    1971 

The  Division  in  fiscal  1969  had  26  full-time  employees  and  one  part-time.  Of 
the  full-time  employees  18  are  professionals  and  8  clerical.  For  fiscal  year  1970 
the  same  number  of  employees,  namely  27,  were  allocated  to  the  Division.  As 
indicated  above,  our  request  is  that  4  new  professional  employees  be  added  to 
our  allocation  for  fi.«cal  year  1971  in  view  of  the  increa.sing  responsibilities, 
particularly  in  connection  with  the  pre-notification  program,  bringing  the  total 
professional  employees  in  the  Division  to  22  which,  added  to  the  8  clerical  em- 
ployees, would  bring  the  total  to  30.  In  addition,  one  part-time  employee  would 
be  on  the  staff. 

DIVISION     OF     FINANCIAL    STATISTICS 

One  of  the  important  missions  of  this  Division  is  to  make  available  to  the 
Commission  and  to  the  public  more  and  better  statistical  information  about  the 
structure  of  American  industrial  corporations.  A  significant  step  toward  achiev- 
ing this  mission  would  be  to  centralize  in  the  Division  of  Financial  Statistics 
the  reporting  program  now  divided  between  FTC  and  SEC.  This  is  the  Division's 
request  for  fiscal  1971. 
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There  are  87  multi-billion-dollar  manufacturing  corporations,  according;  to 
the  most  recent  FTC-SEC  quarterly  report.  These  87  own  nearly  half  of  the 
total  assets  of  all  corporate  manufacturers.  Of  the  569  firms  which  now  own 
nearly  three-fourths  of  all  corporate  manufacturing  assets.  524  report  to  SEC 
and  45  to  FTC.  While  FTC  obtains  each  quarter  information  as  to  the  owner- 
ship, sales,  product  mix,  profitability,  and  the  lil^e  of  all  large  privately-owned 
manufacturing  corporations,  it  does  not  have  similar  data  for  large  publicly-owned 
firms. 

Approximately  8.300  firms  now  report  to  FTC  in  the  FTC-SEC  quarterly  finan- 
cial reporting  program.  If  the  2.541  firms  which  report  to  SEC  were  to  report 
instead  to  FTC,  economic  information  not  heretofore  available  to  FTC  could 
be  developed  for  use  on  a  continuing  basis.  Such  centralization,  which  would  be 
extremely  valuable  to  the  Commission  in  improving  investigational  planning 
and  deploying  its  resoiirces,  can  be  accomplished  at  a  cost  not  exceeding  20  man 
years.  Because  of  the  need  for  this  information  and  the  very  high  rate  of  return 
of  essential  data  at  relatively  low  cost,  this  project  should  be  given  high  priority, 
both  in  the  Bureau's  and  Commission's  budgets  for  fiscal  1971. 
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Memorandum 

Federal  Trade  Commission. 

3Iayl9,1969. 
Subject :  Appropriations  request  for  fiscal  year  1971.  In  re :  Preliminary  ideas 

and  plans  of  the  bureaus  and  offices. 
To :  The  Commission. 
From  :  Paul  Rand  Dixon,  Chairman. 

I  recently  distributed  to  the  Commissioners  the  preliminary  i)lans  of  the  staff 
for  the  1971  Appropriation  request.  The  Commission  by  Minute  of  May  13,  19G9, 
directed  that  meetings  with  the  staff  be  scheduled  for  the  latter  part  of  June 
in  order  to  discuss  this  matter. 

It  would  be  of  great  benefit  to  the  staff  in  preparing  for  such  meetings  if  the 
Commissioners  would  review  the  staff  proposals  and  submit  within  the  near 
future  their  views  on  sucli  proposals  so  that  the  staff  would  have  a  reasonable 
time  before  the  discussions  to  study  the  various  views  and  could  be  responsive 
thereto  at  the  lime  of  the  discussions. 

We  operate  under  strict  time  limitations  fixed  by  the  Bureau  of  the  Budget 
in  submitting  to  the  Bureau  our  budget  requests.  I  would  hope  that  after  the 
above  discussions  with  the  staff  the  Commission  would  then  give  the  staff  definite 
instructions  for  the  preparation  of  the  final  draft  of  the  budget  request. 

For  your  information,  there  is  attached  hereto  a  copy  of  my  memorandum  of 
]March  20,  1969,  requesting  the  preliminary  plans  from  the  bureaus  for  the 
1971  budget. 

Paul  Rand  Dixon,  Chairman. 


Memorandum 

Federal  Trade  Commission, 

March  20, 1969. 
Subject :  Your  ideas  and  basic  plans  for  the  fiscal  1971  budget. 
To  :  Bureau  directors  and  office  heads. 
From  :  Paul  Rand  Dixon,  Chairman. 

Improved  investigational  planning  can  help  the  Commission  deal  with  trade 
regulation  problems  ahead  of  time,  and  it  can  place  in  better  perspective  the 
principal  issues  involved  in  how  we  deploy  our  resources.  In  some  past  years, 
however,  the  Commission  has  not  had  enough  time  allowed  in  the  budget  process 
to  fully  weigh  the  staff  budget  requests.  In  the  main  these  staff  justifications 
have  been  submitted  to  the  Commission  close  to  the  deadline  for  forwarding  the 
total  Commission  budget  to  the  Budget  Bureau. 

To  remedy  this  situation  and  to  allow  the  Commissioners  more  time  to  size  up 
your  upcoming  budget  proposals,  you  are  requested  to  prepare  forthwith  a  basic 
planning  dociunent  for  your  bureau  (or  office)  covering  the  major  investigations 
and  other  significant  projects  that  you  plan  to  undertake  and  justify  in  your 
budget  request  for  fiscal  1971.  Please  hand  in  your  program  memorandum  to  me. 
via  the  Executive  Director,  by  April  2.5,  1969,  and  try  to  keep  the  length  of  these 
documents  down  to  around  ten  pages. 

I  want  to  stress  that  your  statement  should  focus  primarily  on  what  you  are 
going  to  do — limited  by  divisions  to  your  six  to  ten  most  important  projects — 
rather  than  on  personnel  requests.  The  Commission  will  appraise  your  investiga- 
tional plans  and  make  some  decisions  with  respect  to  your  proposed  projects,  and 
then  you  can  proceed  to  detail  and  formalize  your  budget  presentation  and  staff 
needs. 

Investigational  planning  is  not  necessarily  an  attempt  to  improve  operating 
eflicieney,  because  doing  the  same  old  things  more  efiiciently  overlooks  the  point 
that  more  important  things  could  be  done.  Your  response  memorandum  should 
concentrate  on  the  question  that  follows :  What  should  you  be  doing  that  you 
are  not  doing?  On  this  issue  projected  into  fiscal  1971,  you  are  asked  to  consider 
these  questions : 

(1)  Are  there  any  significantly  monopolistic,  anti-competitive,  consumer  de- 
ceptive or  noncompetitive  practices,  structures  or  other  phenomena  which  have 
not  been  but  should  be  challenged? 

(2)  Identify  such  phenomena,  analyze  them  economically  and  legally,  and  in- 
dicate in  what  industries  they  are  present  and  to  what  extent  or  degree.  If  you 
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do  not  know  the  answer  or  complete  answer  to  the  question  as  to  prevalence  and 
degree,  in  what  industries,  analytically  and  by  inference,  are  they  likely  to  be 
found  ? 

(3)  What  is  necessary  by  way  of  interpretation  of  existing  law  to  successfully 
challenge  such  phenomena? 

We  are  aware  that  some  of  our  resources  will  have  to  be  used  to  investigate 
matters  reported  by  outside  complaints  during  fiscal  1971,  or  to  probe  huge  merg- 
ers tliat  occur  during  that  period  which  we  cannot  now  predict.  Nevertheless, 
there  is  still  considerable  room  for  yon  to  plan  some  important  investigations 
that  far  ahead  on  your  own  initiative.  Investigational  planning  does  not  mean 
processing  and  rearranging  complaint  letters  for  staff  attention. 

I  will  give  you  a  few  examples  of  investigational  planning  of  resource  uses  for 
budgeting  purposes  independent  of  out.-^ide  complaints.  In  the  trade  restraints 
area,  the  staff  could  scan  the  industry  landscape  of  the  economy  to  identify 
major  industries  whose  structure  and  performance  predispose  them  to  price  fix- 
ing or  price  discrimination  or  other  illegal  practices.  Compliance  investigations 
of  significant  orders  could  be  planned  in  important  product  lines.  In  the  decep- 
tive practices  field,  heavy  advertising  outlays  for  various  consumer-oriented 
products  by  large  national  advertisers  provide  some  clues  for  planned  investi- 
gations. Consideration  should  be  given  to  ways  and  means  for  identifying  prob- 
lem areas. 

The  program  memorandum  that  you  present  should  take  into  account  the 
foregoing  planning  guide  lines  and  cover  the  following  ground  : 

(1)  Each  bureau,  division,  and  office  should  assume  initially  that  it  will  have 
the  same  funds  for  fiscal  1971  as  it  has  for  the  instant  fiscal  year.  The  program 
memorandum  should  provide  a  list  and  brief  defense  of  each  major  project  to 
be  (a)  continued  and  (b)  started  during  fiscal  1971.  In  addition,  projects  should 
be  included  and  so  identified  which  would  be  added  if  a  20%  increase  were  al- 
lowed in  the  budget  for  the  bureau. 

These  projects  should  be  arranged  in  the  program  memorandum  on  an  in- 
dustry basis  and  in  order  of  priority,  along  with  a  brief  note  on  the  nature  of 
the  problems,  the  objectives  of  the  project,  its  estimated  dollar  and  manpower 
costs  and  the  target  date  of  completion.  To  afford  the  Commission  more  choice 
in  deciding  on  its  resource  commitments,  for  each  major  project  proposed  the 
staff  program  memorandum  should  provide  a  similar  brief  statement  on  the 
next  best  alternative. 

(2)  The  Bureau  Director  should  consolidate  and  evaluate  the  division  pro- 
posals. 

This  mechanism  as  outlined  could  provide  the  Commission  with  a  timely  and 
more  rational  basis  for  planning  its  annual  program.  There  would  be  presented 
on  a  priority  basis  the  major  planned  projects  and  their  costs  as  well  as  the 
results  of  increases  or  decreases  in  budget  funds. 

Paul  Rand  Dixon,  Chairman. 
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Memorandum 

Apeil  30, 19G9. 
Subject :  Ideas  and  plans  of  the  bureaus  and  offices  for  fiscal  1971. 
To :  Chairman. 
From :  Executive  Director. 

Your  March  20,  1969  directive  instructed  tlie  bureau  directors  and  office  heads 
to  inform  you  via  my  office  of  the  major  projects  they  intend  to  start  or  continue 
during  fiscal  1971.  I  now  have  their  replies  which  are  attached  herewith.  I  am 
also  attaching  a  memorandum  concerning  these  plans  that  I  requested  from  the 
Office  of  Program  Review. 

I  have  examined  the  staff  program  memoranda  and  recommend  their  early 
presentation  to  the  Commission.  The  staff  plans  can  provide  the  Commission  with 
a  basis  for  shaping  the  direction  and  dimensions  of  our  fiscal  1971  budget  re- 
quest. The  Commission  deliberations  on  these  tentative  staff  plans  can  produce 
a  useful  set  of  Commission  instructions  that  the  staff  would  carry  out  to 
strengthen  their  formal  budget  proposals. 

John  N.  Wheelock, 

Executive  Director. 


Memorandum 

April  30, 19G9. 

Subject :  Program  evaluation  of  plans  and  projects  proposed  by  the  bureaus  and 

offices  for  fiscal  1971 
To :  Executive  Director. 
From  :  Office  of  Program  Review. 

Pursuant  to  your  verbal  request  of  April  29,  1969,  and  in  line  with  the  pro- 
gram review  function,  this  report  comments  on  the  plans  and  projects  presented 
by  the  bureaus  and  offices  in  reply  to  the  Chairman's  March  20,  19G9  instruction. 
The  staff  program  memoranda  are  returned  to  you  herewith  along  with  a  copy  of 
my  April  3, 1969  policy  planning  memorandum. 

The  essence  of  planning  is  to  see  opportunities  and  threats  in  the  future  and 
exploit  or  combat  them  as  the  case  may  be.  Planning  is  choosing  among  alterna- 
tive proposals  for  committing  limited  resources.  The  foundations  of  an  organiza- 
tional planning  effort  are  the  basic  purposes  of  the  organization,  the  specific 
objectives  to  be  sought  and  planning  studies  of  the  economic  environment. 

To  focus  on  primary  objectives,  the  Commission  needs  initially  to  settle  on  a 
program  structure.  An  adequate  program  structure,  as  outlined  on  the  next 
page,  must  serve  a  dual  purpose.  It  must  be  meaningful  in  terms  of  national 
goals ;  it  must  also  function  as  a  basis  for  the  efficiency  of  Commission  oi>era- 
tious.  To  serve  this  dual  purpose,  it  follows  that  a  hierarchical  program  structure 
is  required.  Major  programs  must  be  identified  with  national  goals  and  then 
broken  down  into  significant  sub-programs.  At  the  bottom  of  the  program  stri;c- 
ture  pyramid,  subprograms  may -be  analysed  in  terms  of  dollars  costs  and  some 
quantifiable  results.  The  further  up  this  pyramid  one  goes,  the  more  difficult  any 
precise  quantification  of  outputs  becomes. 

A  Program  Structure  of  the  Federal  Trade  Commission 

/.  Maintaining  competition 

A.  Prevention  of  Unlawful  Mergers 

B.  Prevention  of  General  Trade  Restraints 

C.  Prevention  of  Unlawful  Price  Discrimination 

//.  Consumer  protection 

A.  Prevention  of  Deceptive  Practices 

B.  Prevention  of  the  Sale  of  Flammable  Fabrics  and  Misbranding  of  Tex- 
tile, Wool  and  Fur  Products 

C.  Fostering   Business    Self-regulation   through   the   Issuance   of  Rules, 
Guides  and  Advisory  Opinions 

///.  Economic  research  and  program  development 

A.  Economic  Fact-Finding  Studies  of  Industries  and  Competitive  Condi- 
tions 

B.  Continuing  reporting  program  on  Manufacturing  Industries 
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7T'.  Executive  and  adininistrativc  support 

A.  Executive  Direction  and  Program  Review 

B.  Financial  and  Administrative  Management 

Tliere  foUovi^s  now  some  brief  comments  on  the  staff  plans  and  proposals  dis- 
cussed within  the  indicated  program  framework  : 

/.  Maintaining  competition 

The  Bureau  of  Restraint  of  Trade  report  did  not  evaluate  the  division  plans 
or  rank  priority  projects  considered  fi-om  a  bureau  standpoint.  For  improved 
planning  by  major  objectives,  we  need  to  get  away  from  thinking  in  terms  of 
Division  involvements.  The  bureau  memorandum  did  not  coordinate  and  con- 
solidate projects  in  different  divisions  dealing  with  the  same  industry  and  eval- 
uate them  as  a  whole. 

On  the  division  level,  the  Merger  Division  to  its  credit  identified  its  priorty 
projects,  apparently  on  the  qualitative  basis  of  its  experience  and  know-how.  But 
it  at  least  made  a  jud,gment  and  provided  the  Commission  with  some  choices. 
The  two  listed  highest  priority  industries  for  merger  enforcement  are  grocery 
products  and  automotive  parts. 

I  take  issue  with  the  relatively  low  priority  given  by  the  division  to  merger 
enforcement  in  the  lumber  and  building  supplies  field.  The  Merger  Division  states 
tliat  it  has  deferred  investigations  in  these  lines  due  to  lack  of  resources.  Con- 
.sidering  the  30%  rise  in  wholesale  price  of  lumber  in  1968,  and  the  national  goal 
to  contain  inflation,  it  seems  mandatory  that  the  merger  staff  get  on  at  least  the 
largest  lumber  consolidation  and  divert  its  staff  now  on  non-priority  projects. 

The  Merger  Division  planning  memorandum  did  not  state  its  investigational 
perspective  on  conglomerate  mergers.  Hardly  any  of  the  new  conglomerates  come 
close  to  the  size  and  financial  power  of  such  long-standing  conglomerates  as 
General  Motors,  du  Pont,  and  General  Electric,  as  pointed  out  in  the  attached 
analysis  by  the  program  review  office.  How  is  the  merger  staff  winnowing  out 
the  truce  chaff  among  conglomerate  mergers? 

In  the  general  trade  restraints  area,  the  reported  top  priority  matter  is  the 
reciprocity  project  that  involves  several  basic  industries  such  as  chemicals  and 
paper  products.  But  the  division  report  did  not  make  any  proposal  for  a  new 
investigation  in  fiscal  1971.  This  division  did  indicate  interest  in  developing 
new  planned  projects  b.v  means  of  a  joint  legal-economic  nucleus  force  to  inves- 
tigate and  hold  bearings  in  some  industries  that  have  structures  conducive  to 
trade  restraining  practices.  I  suggest  the  formation  of  at  least  one  such  unit  in 
fiscal  1971,  possibly  covering  a  major  joint  venture  in  iron  and  steel.  The  Bureau 
of  Restraint  of  Trade  could  create  some  elbow  room  for  planned  projects  in  the 
general  trade  restraints  area  by  directing  the  weeding  out  of  division  projects 
that  involve  respondents  with  less  than  $100  million  assets. 

In  the  discriminatory  practice  area,  the  division  program  memorandum  pro- 
poses a  new  investigation  in  the  appliance  industry  against  induced  discrimina- 
tions advantaging  large  department  stores,  and  I  endorse  this  move.  I  have  some 
reservations,  however,  about  the  division  proposal  aimed  at  retailer-owned  co- 
operatives obtaining  preferential  prices  from  hardware  manufacturers.  This 
project  reflects  a  complaint-letter  orientation  involving  relatively  small 
respondents. 

Possibly  some  trade  restraints  staff  might  be  used  to  advantage  during  fiscal 
1971  in  a  planned  project  designed  to  curtail  illegal  practices  that  derive  from 
financing  by  large  manufacturers  of  inventory  purchases  and  expansions  of  their 
franchised  retailers  and  other  customers.  In  a  recent  novel  Supreme  Court  ruling 
the  decision  held  that  tie-ins  of  credit  availability  and  product  purchases  are 
illegal  on  their  face  when  a  large  manufacturer  is  able  to  make  credit  available 
to  customers  on  more  favorable  terms  than  other  competing  manufacturers.  The 
decision  remanded  to  a  Federal  court  a  private  ti-eble-damage  suit  brought  against 
U.S.  Steel  by  a  Louisville  home-building  concern. 

But  the  program  review  role  does  not  involve  proposing  specific  ad  hoc  projects 
on  .short  notice.  The  basic  efforts  of  this  office  have  been  devoted  to  developing  a 
planning  system  to  put  Commission  planning  on  a  more  systematic  basis.  Thp 
bureau  program  memoranda  should  include,  however,  some  inquiry  as  to  what  is 
next  on  the  periphery  of  the  relevant  law  it  enforces.  Then  it  could  propose  a 
challenging  project  that  might  push  back  the  frontier  of  the  law  and  make 
C()n)mission  action  timely  and  effective. 
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11.  Consumer  protection 

We  understand  that  there  are  serious  initial  problems  in  establishing  planning 
procedures  in  a  bureau  with  expanding  diverse  responsibilities  such  as  Deceptive 
Practices.  The  bureau  planning  memorandum  contains  a  general  statement  on 
consumer  problems  and  the  bureau's  role  in  mounting  a  consumer  protection 
program.  Neither  the  Bureau  of  Deceptive  Practices  nor  Restraint  of  Trade, 
however,  specify  its  six  to  ten  bureau-wide  priority  projects  to  enable  the  Com- 
mission to  determine  the  Commission's  main  strategy  directions. 

The  planning  document  of  the  deceptive  practices  bureau  notes  (page  S) 
that  a  large  majority  of  bureau  resources  are  committed  to  "mandatory  proj- 
ects", such  as  the  Fair  Packaging  and  Labeling  Act  and  so  on.  The  statement 
seems  to  infer,  and  perhaps  this  inference  is  not  fully  warranted,  that  such 
mandatory  commitments  preclude  planning.  But  even  in  such  areas  as  packag- 
ing, industries  and  products  must  be  selected  for  surveillance  and  legal  actions 
by  scarce  manpower  resources  on  the  basis  of  some  rational  plan. 

In  food  and  drug  advertising,  new  programs  are  proposed  in  such  product 
lines  as  breakfast  cereals,  stimulants,  and  tranquilizers.  In  the  general  practices 
division  area,  the  submittal  supplies  a  listing  of  onging  matters  and  no  new 
projects.  To  make  a  rational  judgment  on  committing  resources  to  a  particular 
project,  however,  the  decisionmaker  needs  concrete  information  on  what  it  will 
cost,  what  it  will  accomplish,  how  long  will  it  take,  and  what  is  the  magnitude 
of  the  relevant  industry  and  the  size  of  the  proposed  respondents. 

As  a  way  to  strengthen  planning  in  the  deceptive  practices  field,  the  bureau 
might  increase  the  use  of  doctors  and  borrow  economists  to  serve  on  its  planning 
unit  in  determining  new  investigations  to  start.  To  concentrate  more  of  its 
legal  staff  resources  on  significant  projects,  economic  tests  should  be  used  in- 
creasingly in  opening  new  projects,  such  as,  the  size  of  the  proposed  respondent 
and  the  volume  of  product  advertising.  Priorities  would  be  set  for  deceptions 
that  pose  serious  threats  to  consumer  health  and  physical  safety  and  for  the 
practices  of  large  corporations.  As  a  constructive  proposal  for  fiscal  1971,  the 
bureau  and  the  Commission  might  consider  investigating  over-the-counter  drug 
advertising  in  sleeping  aids  and  cough  preparations. 

In  the  textile  products  area,  the  Commission  should  direct  a  substantial  shift 
of  its  resources  away  from  labeling  inspections  to  aflirmative  investigations  tliat 
could  ascertain  flammable  fabrics  violations  using  a  large  sampling  of  manu- 
facturers. Existing  staff  resources  could  cover  the  entire  universe  of  the  textile 
industry  by  adopting  scientific  sampling  techniques.  The  program  memorandum 
of  the  Bureau  of  Textiles  and  Furs  proposes  projects  on  such  practices  as  passing 
off  dyed  mink  garments  as  natural  and  passing  off  used  fur  garments  as  new. 
These  inspection  projects  warrant  low  priority  as  long  as  there  are  violations 
prevalent  that  involve  the  protection  of  life  and  the  access  of  low  income  con- 
sumers to  basic  necessities  priced  above  the  competitive  level. 

In  the  industry  guidance  sector  of  the  consumer  protection  field,  the  Commis- 
sion now  faces  a  frontal  decision  on  whether  or  not  to  de-emphasize  the  hand- 
holding  of  business.  Has  the  pendulum  swung  too  far  in  the  direction  of  non- 
litigation  and  consent  settlements  without  divestiture  or  with  divestiture  of  the 
respondents'  least  economic  plants  (Long  Star  Cement)  ?  However,  the  program 
memorandum  of  the  Bureau  of  Industry  Guidance  is  useful  and  responsive  to 
the  Chairman's  directive.  New  programs  and  public  hearings  are  proposed  to 
develop  rules  or  guides  in  such  lines  as  price  advertising  of  automobiles  and 
advertising  of  franchise  offers — areas  where  antitrust  complaints  could  be 
issued  asainst  the  largest  producers. 

Turning  now  briefly  to  the  General  Counsel's  program  memorandum,  we  recog- 
nize its  principal  function  as  a  legal  support  unit.  Nevertheless,  some  worthwhile 
new  projects  could  be  planned  in  areas  of  new  legislation,  export  trade  and 
federal-state  relations.  To  use  an  example,  the  General  Counsel  could  open  at 
least  one  investigation  to  determine  whether  the  acts  of  an  export  association 
is  in  restraint  of  trade  within  this  country  or  illegally  depresses  domestic  prices 
of  commodities  of  the  class  exported.  The  legislation  staff  could  also  plan  to 
overcome  some  loopholes  in  existing  Commission-administered  laws  or  devise 
a  new  law  to  cover  grey  trade  regulation  areas  such  as  refusal  to  deal. 
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///.  Economic  Research  and  Program  Development 

Except  for  omittiug  cost  estimates  of  proposed  economic  projects,  the  eco- 
nomics bureau  program  memorandum  appears  responsive  to  the  Chairman's  re- 
quest. New  projects  for  fiscal  1971  to  develop  policy  recommendations  include 
economic  studies  of  major  concentrated  industries:  steel,  automobiles,  drugs, 
electrical  machinery,  energy  industries  and  chemicals. 

In  addition,  the  economics  bureau  makes  a  basic  proposal  for  centralizing  the 
financial  reporting  program,  now  shared  with  the  SEC,  in  the  Federal  Trade 
Commission.  The  program  review  ofiice  recommends  that  the  Commission  ap- 
prove this  proposal.  Among  its  advantages,  it  would  provide  this  Commission 
with  critical  information  on  a  continuing  basis  covering  quarterly  changes  in 
concentration  in  the  major  industries,  as  well  as  annual  changes  in  who  con- 
trols the  largest  corporate  manufacturers. 

IV.  Executive  and  Administrative  Support 

In  my  memorandum  of  April  3  to  the  Chairman,  I  analysed  the  economic  forces 
that  are  pertinent  to  policy  planning.  That  report  indicate  that  comi>etition  has 
undergone  a  mutation.  The  essence  of  the  mutation,  caused  by  concentration  and 
other  indicated  economic  trends,  is  the  ability  of  producers  in  some  spheres  of 
production  to  affect  prices.  Then  the  report  presented  an  investigational  plan- 
ning framework  for  the  Commission  based  on  Commission-initiated  industry 

analyses. 

John  J.  Hubley,  Economist. 
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Memorandum 

April  25,  1969. 
Subject :  Ideas  and  basic  plans  for  fiscal  1971  budget. 
To :  Chairman,  via  Executive  Director. 
From  :  Bureau  of  Restraint  of  Trade. 

Forwarded  herewith  are  memoranda  from  each  of  the  divisions  of  this  Bureau 
pursuant  to  the  Chairman's  memorandum  of  March  20,  19(J9,  dealing  with  signifi- 
cant projects  planned  or  proposed  for  fiscal  1971. 

With  respect  to  the  coverage  of  the  submissions  by  the  Bureau's  three  enforce- 
ment divisions,  we  would  make  certain  initial  observations:  (1)  A  substantially 
complete  critical  survey  of  the  universe  of  mergers  (at  least  of  the  larger  merg- 
ers) over  a  given  time  period,  is  accomplished  in  the  conduct  of  section  7  en- 
forcement, providing  a  readily  usable  basis  for  comparative  evaluation  of  com- 
petitive impact  in  different  industries  and  marketing  environments  related  to 
particular  acquisitions,  mergers  or  merger  trends.  (2)  In  the  instance  of  prac- 
tices not  similarly  available  to  roll  call,  nor  involving  the  same  essential  evalua- 
tion criteria  for  legal  as  well  as  planning  of  budget  justification  purposes,  dif- 
ferent considerations  obtain.  When  the  existence  of  particular  unfair  methods 
of  competition  are  reasonably  indicated,  a  number  of  other  and  separate  ci'i- 
teria  for  planning  purposes,  not  necessarily  critical  to  the  issue  of  law  violation, 
must  additionally  be  developed  and  evaluated,  e.g.,  of  what  significance  is  the 
existing  practice  relative  to  the  overall  competitive  situation  within  the  affected 
industry?  How  debilitating  to  competition  is  the  practice  and  what  is  the  extent 
of  its  employment  and  range  of  effects?  Is  the  practice  one  which  if  not  dealt 
with  at  an  early  stage  is  likely  to  occasion  a  more  costly  confrontation  later? 
What  would  be  the  consequences  in  particular  markets  or  industries  upon  a 
faihire  or  refusal  on  the  part  of  the  Commission  to  take  any  action?  Accord- 
ingly, the  projects  of  the  Division  of  Discriminatory  Practices  and  General  Trade 
Restraints  are  differently  derived  and  developed  and  do  not  rest  upon  a  com- 
pletely comparable  basis  as  those  originating  in  the  division  of  Mergers.  (3)  Com- 
mission directed  major  projects  in  the  non-Section  7  statutory  areas  comprise  a 
large  part  of  the  manpower  commitments  of  the  Divisions  of  Discriminatory 
Practices  and  General  Trade  Restraints.  Such  matters  have  been  separately  re- 
viewed and  evaluated  by  the  Commission  relative  to  their  significance  and  merit, 
and  are  noted  herein  only  insofar  as  they  represent  commitments  extending  into  or 
beyond  fiscal  1971. 

The  Division  of  Mergers  lists  eight  major  projects,  by  industry,  looking  to  con- 
tainment of  illegal  mergers  and  acquisitions,  in  order  of  priority,  as  follows : 
Grocery  Products  ;  Automotive  Parts ;  Cement ;  Commercial  and  Industrial  Equip- 
ment, Machinery  and  Supplies ;  Metals,  Minerals  and  Mining ;  Lumber  and 
Building  Supplies ;  Apparel ;  and  Paper  and  Paper  Products. 

Enforcement  on  a  case-by-case  basis  is  the  general  practice  and  the  continuing 
course  proposed  by  the  Division,  characterizing  industrywide  enforcement  pro- 
grams pursuant  to  declared  industry  enforcement  policies,  where  applicable  and 
appropriate,  as  the  "next  best  alternative."  Such  industrywide  enforcement 
policies  have  been  promulgated  by  the  Commission  for  the  cement  and  food 
distribution  industries. 

The  economic  and  competitive  significance  of  each  of  the  foregoing  industry 
projects  is  discussed  in  the  Division's  memorandum.  Each  is  a  project  of  indefi- 
nite commitment  but  definitely  projecting  beyond  fiscal  1971. 

In  addition  to  these  industry  projects,  the  Division  has  significant  work  com- 
mitments in  connection  with  tlie  conglomerate  merger  study  and  for  conduct  of 
the  new  program  for  pre-merger  notification  by  large  corporations.  Seventy-one 
pending  investigations  under  the  "miscellaneous"  and  "non-priority"  classifica- 
tion, may  be  expected  to  commit  additional  manpower  in  fiscal  1971.  Such  in- 
dustries as  Insurance,  Department  Stores  or  Mobile  Homes,  could  well  require 
priority  consideration  by  or  before  fiscal  1971,  as  well  as  areas  not  now  under 
investigation. 

Present  manpower  limitations  within  the  Division  of  Mergers  has  required 
a  degree  curtailment  or  deferral  of  action  with  respect  to  matters  in  the  Auto- 
motive Parts,  Apparel,  Cement  and  Lumber  and  Building  Supplies  industries. 

With  respect  to  estimated  manpower  and  dollar  costs  as  estimated  by  the 
Division  of  Mergers,  as  well  as  the  other  divisions  within  the  Bureau,  a  formula 
has  been  used  equating  1  man-year  with  1800  hours,  and  with  an  estimated 
"average"  man-year  dollar  cost.  The  Commission's  Comptroller  suggested  this 
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formula  to  the  Bui'eau  based  ou  past  Commissionwide  overall  averag^es.  The 
average  man-year  dollar  cost  figure  suggested  by  Mr.  Gleiidening  however,  as 
applied  to  this  Bureau,  appears  to  us  to  be  extremely  low.  Each  of  the  divisions 
has  used  the  suggested  man-year  cost  figure  of  .$1.3,00l>,  with  the  exception  of 
the  Division  of  Discriminatory  Practices  which  used  an  average  man-year  dollar 
cost  figure  of  $20,000.  Without  any  presently  known  data  as  to  the  actual  average 
man-year  dollar  costs  applicable  to  this  Bureau,  the  estimates  of  man-year 
commitments  only  are  noted  by  the  Bureau  for  purposes  of  this  memorandum. 

The  Division  of  Discriminatory  Practices  identifies  four  major  projects  which 
will  carry  over  to  fiscal  1971,  instituted  at  (Commission  direction.  These  involve 
Appai'el,  Fresh  Fruits  and  Vegetables,  Tri-partite  Arrangements  and  the  Publish- 
ing Industry.  A  total  manpower  commitment  of  12  man-years  in  carrying  out 
these  projects  is  estimated  for  fiscal  1971  by  the  Division.  An  additional  2  man- 
years  is  projected  for  work  in  the  Drug  Industry  in  connection  with  the  alleged 
diversion  of  institutional  and  professional  drugs  to  commercial  channels,  respon- 
sive to  recommendations  by  the  House  Select  Committee  on  Small  Business. 

Among  the  other  existing  and  proposed  major  projects  of  the  Division  of  Dis- 
criminatory Practices,  are  several  which  are  es.sentially  "power-buyer"  oriented. 
The  substantial  manpower  commitment  in  connection  with  the  distribution  of 
food  products  in  the  Chain  Grocery  Industry  is  considered  fully  warranted.  It 
is  the  Bureau's  view  that  the  intensive  anti-merger  program  with  respect  to 
Grocery  Products  requires  an  equally  intensive  anti-discrimination  program  to 
maintain  effective  competition  in  this  industry,  with  particular  emphasis  on 
discriminations  in  price  and  promotional  payments  induced  by  the  major  gro- 
cery chains.  This  is  true  also  of  the  Division's  going  project  in  the  Dairy  In- 
dustry. 

The  Division  proposes  a  new  major  investigation  of  the  Appliance  Industry, 
involving  both  manufacturer  and  private  brands  of  major  home  appliances,  with 
special  emphasis  on  "power-buyer"  induced  discriminations  such  as  discrimina- 
tions advantaging  major  department  store  chains.  The  Bureau  recommends  a 
separate  limited  investigation  directed  to  the  top  department  store  chains  to  ex- 
plore the  extent  and  nature  of  discriminatory  advantages  in  price  and  promo- 
tional allowances  obtained  by  them  in  the  purchase  of  manufacture-brands  of 
consumer  products.  Another  area  in  which  effective  competition  in  consumer 
goods  may  be  threatened  by  concentrations  of  buying  power,  encouraged  and 
fo.stered  by  discriminations  in  price,  is  the  Hardware  Industry.  The  Division 
has  proposed  a  new  major  investigational  project  here.  With  the  Commission's 
growing  emphasis  on  consumer  protecting  programs,  a  substantial  manpower 
commitment  to  these  proposed  areas  for  fiscal  1971,  is  believed  warranted. 

The  Division  of  General  Trade  Restraints  also  has  substantial  manpower  com- 
mitments in  fiscal  1971  as  a  result  of  Commission  directed  major  projects.  Among 
such  projects  listed  in  the  Division's  memorandum  are:  investigations  involv- 
ing "Reciprocity"  by  major  industry  factors  in  the  designated  industries,  requir- 
ing a  3  man-year  commitment  according  to  the  Division's  estimate ;  investigation 
of  the  Hearing  Aid  Industry,  involving  an  estimated  3  man-year  commitment ;  the 
Newspaper  Industry  with  an  estimated  4  man-year  commitment ;  TV  advertis- 
ing, involving  no  specific  commitment ;  attempted  monopolization  of  multi-media 
advertising  in  the  Washington  area,  estimated  by  the  Division  to  require  2  man- 
years  ;  and,  the  LP  Gas  Industry,  with  an  estimated  3  man-year  commitment. 

In  addition  to  these,  the  Division  is  undertaking  an  investigation  of  the  Record 
Industry  pursuant  to  Commission  Minute,  focusing  particularly  on  the  possible 
foreclosure  of  new  entry  due  to  acquisitions"  of  record  distributors  by  major 
producers  of  records,  which  will,  in  the  Bureau's  opinion,  require  the  full-time 
efforts  of  at  least  two  attorneys  through  fiscal  1971.  Additionally,  a  major  indus- 
trywide investigation  has  been  directed  by  the  Commission  relative  to  the  anti- 
competitive effects  of  "confinement"  programs  by  concerns  engaged  in  the  manu- 
facture, distribution  and  sale  of  man-made  and  natural  fibers.  The  Bureau  w^ould 
estimate  that  this  will  require  at  least  a  3  man-year  commitment  by  the  Division 
in  fiscal  1971.  The  total  indicated  manpower  commitment  by  the  Division  with 
respect  to  Commission  directed  projects  amounts  to  20  man-years. 
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An  estimated  2  man-year  commitment  in  the  Petroleum  Coke  Industry  is  con- 
ditioned upon  the  Commission's  determination  with  respect  to  a  pending  recom- 
mendation for  complaint,  involving  several  major  industry  factors. 

The  Division  of  General  Trade  Restraints  does  not  supply  specific  new  major 
project  proposals  in  its  attached  memorandum,  leaving  open,  in  particular,  the 
subject  of  non-competition  in  high  concentration  industries.  This  was  a  subject 
discussed,  however,  in  a  recent  memorandum  from  the  Division  dated  March  25, 
1969,  on  the  subject  of  "Planning  of  New  Investigations."  Whether  in  the  form 
of  a  '"test  case"  proceeding,  challenging  the  monopoly  price  level  existing  in  a 
high  concentration  industry  of  comparatively  manageable  proportions  such  as 
the  consumer-goods  breakfast  cereal  industry  (involving,  primarily,  "product 
differentiation"  as  a  barrier  to  new  entry),  or  in  connection  with  the  problem  of 
non-competition  in  high  concentration  producer  goods  industries  such  as  steel, 
the  Bureau  believes  that  a  substantial  project  commitment  to  explore  the  reach 
of  Section  5  of  the  Federal  Trade  Commission  Act  to  possible  coverage  in  this 
area  should  be  allocated  within  this  Division  for  fiscal  1971. 

The  Division  of  Compliance,  in  its  memorandiun,  notes  that,  with  respect  to 
the  suggestion  that  compliance  investigations  might  be  planned  along  important 
product  lines,  compliance-check  investigations  with  respect  to  virtually  all  old 
Section  5  orders  was  undertaken  some  years  ago  and  is  now  relatively  complete. 
A  similar  program  in  the  Robinson-Patman  area  will  perforce  be  limited  by  the 
fact  that  in  only  a  few  industries  is  there  extensive  order  coverage. 

The  work  commitments  of  the  Division  of  Compliance  are  largely  governed  br 
the  kinds  and  niunbers  of  orders  issued  by  the  Commission.  Section  7  orders 
involving  divestiture.  Commission  approval  of  future  acquisitions,  special  restric- 
tions and,  frequently,  requests  for  advice,  provide  the  one  statutory  area  of 
greatest  work  commitment.  The  Division,  however,  carries  a  heavy  per-man  case 
load  in  both  the  Robinson-Patman  and  Section  5  areas. 

The  Division  of  Compliance  advises  that  additional  manpower,  if  made  avail- 
able, would  be  used  to  expedite  the  handling  of  cases  through  expanded  use  of 
investigational  hearings.  Increased  opportunity  to  make  ou-the-site  interviews 
and  inspections  would  also  be  permitted,  cutting  down  present  reliance  on 
respondent  information  in  Section  7  matters.  Further  compliance  investigations 
on  a  statutory  basis,  checking  compliance  on  outstanding  vertical  price  fixing 
orders  for  example,  or  by  selected  industry,  as  in  the  Tobacco,  Automotive  Parts 
or  Dairy  Industries,  also  will  depend  upon  additional  manpower  availability. 

As  noted  by  the  Division  of  Accounting,  that  Division  is  primarily  a  service 
organization  and  its  workload  depends  upon  the  activity  of  the  other  Divisions. 
Extensive  recourse  to  accounting  assistance  is  contemplated  in  the  conduct  of 
a  number  of  the  projects  proposed  by. the  Divisions  of  Discriminatory  Practices 
and  General  Trade  restraints  hereinbefore  noted. 

Respectfully  submitted. 

Baetley  T.  Garvey, 
Program  Officer,  Bureau  of  Restraint  of  Trade. 

Approved. 

WiLMEE   L.    TlJJ^LEY, 

Acting  Director,  Bureau  of  Restraint  of  Trade. 


Memoeandum 

Apeil  11,  1969. 
To :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 
Attention  :  Bartley  T.  Garvey,  Program  Officer. 
From  :  William  J.  Boyd,  Jr.,  Chief,  Division  of  Mergers. 
Subject :  Program  plans  for  fiscal  1971  budget. 

This  is  our  response  to  your  memorandum  of  March  24,  and  the  Chairman's 
directive  of  March  20,  subject  as  above. 

Substantially  all  of  the  activities  of  this  Division  are  directed  at  enforcement 
of  Section  7  of  the  Clayton  Act  on  a  case-by-case  basis  through  investigations 
and  if  necessary,  litigation  of  proposed  and  consummated  merger  transactions.. 
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The  "next  best  alternative"  to  this  approach,  where  applicable  and  appropriate, 
in  some  form  of  cooperative,  industrywide  enforcement  program  such  as  that 
prouuilgated  by  the  Commission  for  the  cement  and  food  distribution  industries. 
The  advantage  of  such  industrywide  programs  lies  in  an  expected  reduction  in 
the  number  of  litigated  cases  to  be  processed  by  the  Division,  plus  the  voluntary 
abandonment  of  numerous  contemplated  acquisitions  by  industry  members  as  a 
result  of  the  announced  proscriptions  laid  down  by  the  Commission  in  its 
various  enforcement  policy  statements. 

With  respect  to  the  requirement  "what  should  you  be  doing  that  you  are 
not  doing"'  a  brief  comment  regarding  suggested  new  legislation  appears  appro- 
priate, in  other  memoranda  and  reports  this  Division  has  suggested  that 
Section  l.j  of  the  Clayton  Act  be  amended  to  authorize  the  Commission  to  seek 
temporary  and  preliminary  injunctions  against  apparent  violations  of  Section  7, 
in  the  same  manner  now  authorized  for  U.S.  Attorneys.  Our  experience  since 
the  Supreme  Court's  decision  in  the  Dean  Foods  case  indicates  that  the  power 
to  challenge  proposed  mergers  before  they  are  consummated  is  a  powerful  tool, 
and  would  be  of  inestimable  value  at  the  present  time  when  involuntary  "raiding" 
or  takeover  of  one  corporation  by  another  is  becoming  commonplace  in  the 
business  community.  If  the  Commission  were  on  the  same  footing  with  the 
Department  of  Justice  in  this  instance,  the  Division  of  Mergers  would  often 
have  available  the  valuable  cooperation  and  assistance  of  the  officers  of  a  cor- 
poration being  unwillingly  acquired,  and  enforcement  of  Section  7  would  be 
greatly  enhanced. 

The  discussion  below  of  major  priority  projects  sets  forth  in  detail  what  the 
Division  is,  will  and  should  be,  doing  in  each  instance.  However,  a  shortage  of 
professional  personnel  is  presently  curtailing  what  is  deemed  to  be  a  minimiun 
program  for  the  Automotive  Parts  industry,  and  is  also  requiring  a  deferring  of 
action  upon  other  important  investigations  in  the  Apparel,  Cement,  as  well  as 
Lumber  and  Building  Supplies  Industries.  In  the  event  there  should  be  a  20% 
increase  allowed  in  the  FY  1971  budget,  such  funds  would  serve  to  even  out 
these  discrepancies  and  also  to  make  priority  projects  of  some  of  the  non-priority 
projects  referred  to  in  the  last  paragraph  of  this  memorandum. 

The  manpower  required  for  carrying  forward  in  FY  1971  the  10  major  priority 
projects  discussed  herein  totals  38  man-years  ^  or  $494,000.  It  <!Overs  nine  pres- 
ently pending  formal  cases,  16  investigations  in  which  complaints  are  expected 
in  the  near  future  and  75  other  pending  investigations  in  the  priority  category. 

It  is  to  be  noted  that  this  planned  program  makes  no  allowance  for  any 
additional  major  mergers  that  occur  in  FY  1971  many  of  which  will  require  the 
initiating  of  investigations  by  this  Division.  On  the  basis  of  the  statistics  to 
be  published  soon  by  the  Bureau  of  Economics,  in  1968  all  previous  levels  of 
merger  activity  were  eclipsed  and  the  1st  quarter  of  1969  indicates  that  such 
activity  will  be  even  greater  for  the  whole  year.  Thus,  it  is  reasonable  to  expect 
that  much  more  action,  and  concomitantly  manpower  and  resources  will  be 
required  by  this  Division  in  FY  1971  than  the  25  attorneys  of  which  this  Division 
is  now  comprised. 

Pkiobity  Projects 

grocery  products 
Priority   1 

Interest  in  this  category  has  continued  as  a  result  of  the  issuance  of  the 
landmark  decision  in  the  Procter  d  Gamble-Clorox  case,  and  the  project  now 
includes  a  number  of  industries  producing  low-cost,  high-turnover  household 
consumer  products  sold  through  grocery  stores  by  means  of  common  channels 
of  distribution  and  common  promotional  and  merchandising  techniques. 

One  docketed  matter,  Frito-Lay,  Inc.  {D.  8606),  resulted  in  a  consent  order 
in  August  1968.  Tliis  was  followed  by  another  consent  order  involving  General 
Mills,  Inc.  {C-1501)  in  March  1969.  Foirr  new  investigations  have  been  opened 
during  FY  1969,  indicating  a  sustained  interest  in  this  consumer  oriented  project. 


^  As  usp(l  herein  a  man-year  equals  1,800  hours  of  attorney  time,  the  dollar  cost  of 
which  is  $13,000. 
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Of   nine  i>ending   investigations,    four   are    expected   to    be    recommended   for 
complaint. 

Because  of  the  Commission's  growing  emphasis  upon  consumer  protection 
programs,  and  in  view  of  the  Commission's  Enforcement  Policy  issued  for  this 
industry,  the  Division's  enforcement  activity  will  continue  indefinitely.  During 
FY  1971  the  Division  has  budgeted  five  man-years'  ($65,000)  for  this  work, 
with  moderate  increases  expected  in  the  two  following  fiscal  years. 

AUTOMOTIVE   PAKTS 

Priority  2 

The  automobile  replacement  parts  industry  has  particular  significance  because 
of  its  broad  impact  upon  both  the  consuming  public  and  the  20,000  wholesale 
distribixtors  across  the  countiy.  It  is  characterized  also  by  numerous  regional 
markets,  populated  by  localized  jobber  chains  which  have  recently  been  the 
target  of  acquisition  by  larger  jobbers  seeking  to  build  up  a  national  distribution 
system.  The  result  has  been  a  sudden  trend  toward  an  oligopolistic  industry 
pattern,  and  it  is  this  trend  which  should  be  halted  in  its  incipiency,  if  possible. 

This  is  a  complicated  industry  because  of  the  many  product  lines  and  paucity 
of  accurate  universe  figures  from  which  to  compute  market  shares.  The  use  of 
compulsory  investigative  procedures  is  often  necessary,  requiring  an  added 
amount  of  professional  stafSng  during  the  initial  stages. 

An  important  complaint  was  issued  July  1,  1968,  against  Maremont  Corp. 
(D.  8763),  and  a  second  litigated  matter  is  in  the  stage  of  completed  hearings, 
Bendix  CoriJ.,  et  al.  (D.  8739).  In  addition,  13  investigations  were  carried  over 
from  FY  1968  and  one  new  matter  has  been  opened  during  FY  1969.  It  is 
anticipated  that  at  least  three  complaints  will  result  from  pending  investigations. 
Five  attorneys  are  now  devoting  two-thirds  of  their  time  to  the  formal  cases  and 
investigations  now  pending.  Recommendations  for  complaint  have  been  unduly 
deferred  in  three  investigations  because  of  the  shortage  of  manpower.  This  large 
backlog  of  cases,  it  is  conservatively  estimated,  will  require  the  attention  of 
a  minimum  of  five  man-years  ($65,000)  of  professional  time  during  FYs  1971- 
1973. 

No  target  date  for  completion  can  be  predicted  until  such  time  as  there  is  some 
indication  the  merger  trend  has  abated. 

CEMENT 

Priority  3 

Expansion  by  merger  and  acquisition  within  this  industry  is  familiar  history 
to  the  Commission.  The  January  1967  "Enforcement  Policy  with  Respect  to  Ver- 
tical Mergers  in  the  Cement  Industry"'  was  an  effort  to  halt  the  concentration 
trend  upon  an  industrywide  basis.  Although  the  merger  trend  has  slowed  some- 
what, three  cases  are  still  in  litigation,  and  two  additional  complaints  have  been 
approved  by  the  Commission  from  the  ten  investigations  outstanding  at  the 
beginning  of  FY  1959.  During  the  current  FY  1969.  four  new  investigations  have 
been  opened  and  from  these  one  additional  recommendation  for  complaint  is 
being  forwarded  for  Commission  action. 

It  is  anticipated  that  the  pending  and  anticipated  formal  cases  and  investiga- 
tions, plus  those  likely  to  occur  in  the  future,  will  keep  our  enforcement  policy 
active  from  now  through  FY  1973. 

Three  attorneys  now  devote  substantially  all  of  their  time  to  the  pending 
formal  cases  and  investigations,  but  they  are  unable  to  staff  all  of  these  mat- 
ters adequately.  In  addition,  they  will  need  to  devote  all  of  their  time  to  the  three 
new  complaints  which  have  been  recommended,  and  will  consequently  be  unable 
to  complete  pending  investigations  from  which  several  additional  recommenda- 
tions for  complaint  appear  likely. 

The  time  of  five  full-time  attorneys  ($65,000)  is  required  for  this  continuing 
project  during  FY  1971,  and  until  such  time  as  there  is  positive  indication  the 
continuing  merger  trend  has  ended. 


2  As  used  herein,  a  man-year  equals  1,800  hours  of  attorney  time,  the  average  dollar 
cost  of  which  is  $13,000. 
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SPECIAL  PROJECTS 

Priority  ^ 

This  project  is  new,  but  is  deemed  necessary  in  view  of  the  increasing  amount 
of  time  of  the  staff  of  this  Division  being  devoted  to  activities  not  directly  con- 
nected with  litigation,  but  whicli  evolve  from  one  or  more  litigated  matters 
within  an  industry.  For  example,  enforcement  policies  for  the  cement  industry 
and  for  the  food  distribution  industry  have  been  given  7-digit  investigational 
file  numbers  and  do  require  considerable  man-hours  to  staff  and  keep"  viable. 
The  conglomerate  merger  study  is  another  matter  which  absorbs  an  appreciable 
amount  of  the  professional  time  within  the  Division.  The  recentlv  approved  pro- 
gram for  pre-merger  notification  by  large  corporations  and  the  preparation,  over- 
seeing and  follow-up  and  investigation  connected  therewith  is  expected  to  require 
substantial  amounts  of  manpower.  There  vrill  no  doubt  be  other  special  matters 
of  a  similar  nature  during  FY  1971  and  the  years  to  follow. 

It  is  estimated  that  not  less  than  three  man-years  ($39,000)  will  be  devoted  to 
this  type  of  activity  during  FY  1971  and  the  years  to  follow,  depending  to  a  large 
extent  upon  directives  received  from  the  Commission. 

COMMERCIAL   &    INDUSTRIAL  EQUIPMENT,    MACHINERY   &    SUPPLIES 

Priority  5 

This  is  a  very  broad  project  which  includes  mergers  and  acquisitions  in  ma- 
chine tools,  heavy  machinery,  and  the  electrical,  earth  moving,  material 
handling,  testing  and  welding  equipment  fields  and  other  industries.  Most  of 
these  categories  are  serviced  by  a  relatively  few  manufacturers  in  each  instance, 
and  any  substantial  acquisition  tends  to  have  a  significant  effect  upon  the 
structure  of  the  affected  industry.  These  are  Industries  which  often  overlap 
with  other  related  industries,  so  that  a  continuously  changing  pattern  of  com- 
petitive relationships  is  constantly  being  reflected.  Formal  investigation  of  the 
more  significant  of  these  transactions  is  deemed  mandatory,  and  in  several 
Instances  an  indication  of  interest  on  the  part  of  the  Commission  has  resulted 
in  cancellation  of  proposed  mergers  in  these  areas.  They  represent  a  situation 
where  significant  mergers  might  "slip  by"  unnoticed  if  there  were  no  conscious 
program  of  surveillance  set  up  to  handle  them. 

Ten  investigations  were  on  hand  at  the  beginning  of  FY  1969  and  three 
additional  ones  have  been  opened.  Two  formal  cases  are  pending,  and  four 
additional  complaints  are  expected  to  be  recommended  out  of  the  thirteen  i>end- 
ing  investigations.  This  is  an  ongoing  program  which  will  require  an  estimated 
four  man-years   ($52,000)   of  professional  time  during  FYs  1970-1973. 

METALS,    MINERAL   &    MINING 

Priority  6 

The  conglomerate  acquisition  of  tlie  largest  coal  company,  Peabody  Coal  Co., 
by  the  largest  copper  producer,  Kennecott  Copper  Corp.  (D.  8765),  was  this 
Division's  first  eifort  in  this  industry.  The  acquisitions  in  1965  of  the  major 
independent  fertilizer  companies  by  major  oil  companies  was  an  example  of  the 
speed  with  which  the  composition  of  an  industry  can  change  as  a  result  of 
acquisitions ;  a  similar  change  is  now  taking  place  in  the  coal  indiistry.  Other 
minerals  and  metals  are  following  a  similar  pattern,  and  though  the  immediate 
reasons  may  vary,  an  overall  trend  is  apparent.  Very  few  natural  resources  re- 
main undiscovered  or  unexploited,  and  there  is  a  rush  by  large  companies  with 
surplus  cash  at  hand  to  enter  businesses  based  upon  coal,  timber,  oil  or  other  types 
of  natural  resources.  Seven  mergers  are  under  active  investigation,  and  each 
week  brings  notice  of  additional  activity  in  this  area.  Three  attorneys  have 
been  and  are  expected  to  be  tied  up  throughout  most  of  this  year  with  the 
Kennecott  litigation. 

It  is  estimated  that  four  man-years  ($52,000)  will  be  required  to  keep  abreast 
of  this  apparent  trend  during  FY  1971. 

LUMBER   &    BUILDING   SUPPLIES 

Priority  7 

All  aspects  of  the  building  industry  have  been  subjected  to  conditions  con- 
ducive to  integration  from  raw  timber  and  lumber  down  to  the  finished  mill 
product,  with  the  small,  intermediate  jobbers  and  wholesalers  leaving  the 
industry.   Tight  money  has  aggravated  this  situation,  as  the  large  fully  inte- 
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grated  lumber  and  building  supplier  experiences  no  real  difliculty  in  .securing 
money  in  the  marketplace,  while  the  smaller  operator  cannot  live  with  the 
high  interest  rates  and  diminishing  business  which  is  available  to  him.  For 
these  and  other  related  reasons,  there  is  a  discernible  tightening  up  within  this 
industry,  and  marginal  operators  are  disappearing  with  no  prospect  of  new 
entrants  to  replace  them  if  and  when  the  building  and  construction  business 
revives. 

Two  main  directions  are  noticeable:  (1)  the  rash  of  acquisitions  of  plywood 
manufacturers  by  the  large,  fully-integrated  lumber  companies,  and  (2)  the 
consolidation  of  huge  lumber  tracts  by  the  large  companies,  with  a  concurrent 
elimination  of  the  small  lumber  mill  operators.  There  is  nothing  to  indicate 
this  trend  toward  bigness  will  be  reversed,  and  the  effort  at  this  point  in  time 
is  to  forestall  or  slow  down  the  trend  toward  integration  and  oligopoly.  Four 
investigations  were  pending  at  the  beginning  of  Fi'  196D,  and  four  new  ones 
have  been  opened  since  that  time. 

Because  of  the  lack  of  manpower,  the  investigations  in  this  vital  category 
have,  of  necessity,  had  to  be  deferred.  With  the  present  concern  in  many 
quarters  about  high  lumber  prices,  we  should  be  devoting  more  time  to  these 
pending  investigations. 

It  is  anticipated  that  at  least  three  man-years  ($39,000)  of  professional 
time  will  be  required  to  staff  this  project  which,  it  is  believed,  will  have  a 
profound  effect  upon  a  merger  trend  which  is  expected  to  increase  with  a 
loosening  up  in  the  building  market. 

APPAEEL 

Priority  8 

This  is  a  highly  consumer  oriented  industry  with  sales  in  excess  of  $26  billion 
per  year  and  with  about  30,000  industry  members.  However,  recent  acquisitions 
and  mergers  are  threatening  the  traditionally  low  entry  barriers  and  threaten 
the  entire  structure  of  the  industry.  Eight  outstanding  investigations  were  on  hand 
at  the  beginning  of  FY  1969,  one  of  which  has  since  been  closed.  Insufficient  pro- 
fessional personnel  has  caused  this  project  to  remain  more  or  less  at  dead  center, 
but  it  is  one  which  should  receive  attention  at  the  earliest  opportunity. 

It  is  estimated  that  three  man-years  ($39,000)  will  be  required  to  process  the 
outstanding  and  anticipated  investigations  in  this  industry  during  FYs  1970  and 
1971. 

PAPEK  AND  PAPER  PRODUCTS 

Priority  9 

The  Commission  has  a  long  history  of  concern  over  merger  and  acquisition 
activities  within  this  industry,  and  several  cease  and  desist  orders  are  outstand- 
ing against  leading  companies.  Because  of  its  considerable  expertise  in  these 
lines  of  commerce,  and  because  mergers  and  acquisitions  continue  to  occur  from 
time  to  time,  the  Division  maintains  a  surveillance  over  all  important  transactions 
within  the  industry.  Four  investigations  are  pending  in  one  of  which  a  complaint 
has  just  been  issued. 

In  the  absence  of  a  major  acquisition  which  would  require  immediate  litiga- 
tion activity,  it  is  estimated  that  two  man-years  ($26,000)  will  be  devoted  to  this 
industry  during  FY  1971  and  for  the  foreseeable  future  thereafter. 

MISCELLANEOUS 

Priority  10 

This  is  a  project  which  defies  definition,  but  which  includes  the  significant 
acquisitions  and  mergers  in  various  industries  where  there  is  indication  of  a 
change  in  the  making.  It  is  often  by  virtue  of  an  investigation  of  one  of  these 
transactions  that  an  indication  of  a  merger  trend  is  developed.  One  good  example 
of  this  was  an  investigation  involving  mobile  homes.  Since  that  investigation 
began  there  has  been  a  rash  of  acquisitions  in  this  industry,  usually  conglomer- 
ate in  natiire,  indicating  a  sudden  switch  in  the  complexion  of  the  industry  from 
that  of  small  manufacturers  to  one  dominated  by  very  large  diversified  corpora- 
tions. At  the  beginning  of  FY  1969  seven  investigations  were  outstanding,  and 
during  the  year  nine  new  ones  have  been  initiated.  From  these,  at  least  two  are 
expected  to  be  recommended  for  complaint  in  the  near  future. 

It  is  estimated  that  four  man-years  ($52  000)  will  be  required  in  FY  1971  to 
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properly  staff  these  transactions  as  they  are  uncovered  in  the  daily  newspaper 
and  periodical  survey,  and  as  recorded  from  letters  of  complaint  received  by 
the  Commission, 

NON-PEIOKITY   PROJECTS 

In  conclusion,  it  is  to  be  noted  that  the  foregroing  program  plan  for  FY  1971 
makes  no  allocation  of  any  manpower  for  some  55  other  merger  investigations 
pending  as  of  March  31,  1969,  in  the  following  non-priority  industry  categories : 

Baking    2 

Confectionery   5 

Dairy 2 

Department    stores ^  3 

Drugs,  phai'maceuticals,  cosmetics  and  sundries "  1 

Housewares  and  household  appliances  (elec.  and  non-electric) 3 

Insurance ■*  2 

Fertilizer ^  6 

Food    distribution 3 

Furniture 2 

Plastics 5 

Reciprocity    3 

Section   8 "5 

Textiles 3 

Truck-trailers  and  shipping  containers 4 

Vending    6 

Total 55 

*  Includes  a  new  investig-ation  being  opened  regarding  the  recently  announced  proposed 
merger  of  J.  L.  Hudson  Co.  witli  Dayton  Corporation. 

-  Include.?  Sterling  Drug  Inc.,  File  661  0641,  presently  pending  before  the  Commission 
for  approval  or  disapproval  of  a  recommended  consent  settlement. 
2  These  investigations  are  expected  to  be  recommended  for  closing. 

*  A   new  area  of  action  for  this  Division  but  one  which  has  seen  considerable  merger 
activity  and  is  likely  to  require  the  opening  of  additional  investigations. 

*  All  of  these  investigations  are  being  recommended  for  closing. 

Respectfully  submitted, 

William  J.  Boyd,  Jr., 
Chief,  Division  of  Mergers. 
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Memoeanduji 

Apeil  15,  1969. 

Subject :  Budget — Fiscal  year  1970. 

To :  Hartley  T.  Garvey,  Assistant  to  the  Director,  Bureau  of  Restraint  of  Trade. 

From :  M.  C.  Steele,  Chief,  Division  of  Accounting,  Bureau  of  Restraint  of  Trade. 

The  Division  of  Accounting  prepares  analyses  and  studies  of  the  pricing  poli- 
cies of  respondents  or  proposed  respondents  in  connection  with  the  Commission's 
law  enforcement  work  in  regard  to:  (1)  alleged  price  discrimination  under  Sec- 
tion 2  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act;  (2)  cost 
data  submitted  by  the  respondents  in  justification  of  alleged  price  discrimina- 
tions under  the  Robinson-Patman  Act;  (3)  alleged  price  fixing  in  cases  arising 
under  Section  5  of  the  FTC  Act ;  and  (4)  alleged  sales  below  cost  in  violation  of 
Section  5  of  the  FTC  Act. 

The  Division  of  Accounting  is  primarily  a  service  organization  for  the  other 
Divisions  of  the  Bureau  and  consequently,  to  a  large  extent,  its  workload  depends 
upon  the  activity  of  the  other  Divisions.  During  the  first  nine  months  of  FY 
1960.  the  Division  furnished  accounting  services  on  a  total  of  49  investigation  and 
litigation  matters  which  included  22  involving  violation  of  Section  2  of  the  Robin- 
son-Patman Act.  23  involving  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act,  and  4  involving  mergers  under  Section  7  of  the  Clayton  Act.  On  a 
projected  annual  basis,  the  case  load  would  total  approximately  70  ca.ses  and 
will  average  nearly  eight  cases  per  man  after  adjusting  for  noncase  activity. 

In  addition  to  the  casework  for  the  other  Divisions  of  the  Bureau  of  Restraint 
of  Trade,  the  Division  of  Accounting  furnishes  accounting  services  for  the  Bureau 
of  Economics,  and  on  occasion,  for  other  Bureaus  in  the  Commission  and  for  the 
Congress.  Also,  the  Division  of  Accounting  prepares  for  publication  each  year. 
Rates  of  Return  for  Identical  Companies  in  Selected  Manufacturing  Industries. 

During  FY  1969  casework  for  the  Bureau  required  approximately  8..5  man- 
years.  The  Division  furnished  accounting  services  for  the  Bureau  of  Economics 
and  other  Bureaus  in  the  Commission  approximating  1..5  man-years,  and  the 
project  of  Rates  of  Return  for  Identical  Companies  in  Selected  Manufacturing 
Industries  required  two  accountants  for  approximately  six  months  each  year,  or 
the  equivalent  of  one  man-year. 


Projects  through  fiscal  year  1972 


1969 


Man-years 


1970 


1971 


1972 


Legal  cases___ __ 

Rates  of  return 

Bureau  of  economics  and  others... 

Total  man-years 

Total  accountants  available. 


8.5 

10.0 

11.0 

1.0 

1.0 

1.0 

1.5 

3.0 

3.5 

11.0 


11.0 


14.0 


15.5 


12.0 
1.0 
3.5 


16.5 


INCREASES    EEQUESTED     FOR   FISCAL    197  0 

An  additional  $16,000  is  requested  to  provide  one  GS-11  accountant  and  one 
GS-5  stenographer  for  this  Division. 
Respectfully  submitted, 

M.  C.  Steele, 
Chief,  Division  of  Accountinr/, 

Bureau  of  Restraint  of  Trade. 


Memorandum 

April  1.5,  19G9. 
Subject :  Plans  for  fiscal  1971  budget. 

To :  Cecil  G.  Miles.  Director.  Bureau  of  Restraint  of  Trade. 
From :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 

Pursuant  to  the  Chairman's  directive  of  March  20,  1969,  there  are  submitted 
herewith  our  ideas  and  basic  plans  for  the  fiscal  1971  budget. 

"The  overall  objective  is  to  combat  price  and  other  forms  of  discrimination 
which  may  injure  or  eliminate  comi^etition  in  the  long  run.  Effective  enforcement 
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is  aimed  at  forestalling  monopolistic  concentration  of  economic  power.  To 
achieve  this  goal,  smaller,  viable  competitors  must  be  protected  from  unlawful 
discriminatory  practices.  Tliis  gives  them  the  opportunity  to  compete  and 
survive. 

We  learn  of  discriminatory  practices  through  complaints  from  those  allegedly 
injured  and  through  our  own  investigations.  The  areas  in  which  we  will  direct 
our  emphasis  in  the  future  is  not  always  predictable.  However,  we  have  developed 
some  expertise  as  to  the  industries  that  are  constantly  troubled  by  price  and 
otber  discrimination  problems.  We  have  organized  project  teams  for  these  in- 
dustries. As  part  of  our  every-day  planning,  we  are  ex'tremely  selective  in  screen- 
ing and  eliminate  approximately  80%  of  the  complaints  from  entering  the 
7-digit  investigational  workload.  The  applicants  we  hear  from  are  generally 
extremely  knowledgeable  about  the  discriminatory  practices  in  itheir  respective 
industries. 

The  industries  that  we  are  presently  giving  attention  to  where  performance 
indicates  price  discriminations  and  other  discriminatory  practices  exist  are :  Ap- 
parel. Dairy,  Chain  Grocery  (all  food  products).  Automotive  Replacement  Parts 
and  Accessories.  Baking.  Drapery  Hardware,  Drug,  Fresh  Fruit  and  Vegetable. 
Publishing,  and  Department  Stores.  In  practically  all  of  these  industries,  we  are 
confronted  with  power  buyers  and  buying  groups  who  are  able  to  exert  pressure 
on  suppliers  for  preferential  prices,  advertising  allowances  and  services.  In 
most  of  these  industries,  private  label  is  a  significant  problem.  Some  of  the  major 
legal  problems  that  we  face  are  : 

1.  The  "commerce"  requirement  of  the  amended  Clayton  Act; 

2.  To  What  extent  is  the  meeting  of  competition  defense  of  the  seller 
available  in  a  private  label  bid  situation  to  the  seller  and  the  buyer  inducing 
the  lower  bid? 

3.  What  proof  is  necessary  to  establish  inducement  by  a  buyer  under  the 
amended  Clayton  Act  or  Section  5  of  the  Federal  Trade  Commission  Act? 
and 

4.  Cost  justification. 

Realistic  interpretation  of  these  legal  issues  is  necessary  before  we  can  sxic- 
cessfully  challenge  the  practices  confronted  by  the  Division  of  Discriminatory 
Practices. 

Assuming  this  Division  receives  an  increase  in  the  budget,  we  recommend  that 
we  become  involved  in  the  ]\Iajor  Appliance  Industry  and  the  Hardware  In- 
dustry. Although  we  are  substantially  involved  in  the  Chain  Grocery  Industry, 
we  favor  expanding  our  activity  in  that  area. 

Major  Appliance  Industry:  Because  of  manpower  commitments  to  pending  proj- 
ects and  non-project  activity,  we  have  been  unable  to  focus  any  significant  atten- 
tion to  this  industry.  Industry  sales  at  retail  are  over  $10  billion.  The  industry 
comprises  approximately  100  manufacturers  and  1300  distributors.  Complaints 
reveal  that  widespread  violations  may  be  involved.  Manufacturers  and  jobbers 
grant  special  discounts  and  advertising  allovranees  to  large  department  stores, 
discount  stores  and  other  large  buyers.  Private  label  is  believed  to  be  a  significant 
factor.  The  objective  would  be  to  place  indejiendent  appliance  dealers  in  a  posi- 
tion to  enable  them  to  compete  effectively.  Further  concentration  at  the  retail 
level  hopefully  would  be  forestalled.  Further,  the  consumer  should  be  able  to 
buv  at  a  discount  price  irrespective  of  where  he  makes  his  purchase.  Estimated 
dollars  cost:  $80,000.  Estimated  manpower  cost:  7,200  man  hours.  Target  date 
of  completion  :  continuing  commitment.^ 

Hardirarr  Induttrr/:  Industry  sales  approximate  $1  billion.  Recent  complaints 
emanating  from  manufacturers,  individual  wholesalers  and  retailers  allege  that 
wholesaler  and  retailer  buying  organizations  are  obtaining  preferential  prices  in 
connection  with  the  purchase  of  hardware  products  from  manufacturers,  result- 
ing in  f ompetitive  injury  at  all  levels.  The  buying  groups  are  retailer-owned  co- 
operative' buying  groups  which  deal  in  hardware,  paints  and  allied  products, 
preliminary  investigation  is  being  imdertaken  to  determine  what  correlative  action 
may  be  warranted.  Because  of  heavy  manpower  commitments  to  pending  project 
and  non-project  activity,  activation*  of  this  project  will  be  dcDendent  on  avail- 
ability of  the  required  manpower.  Estimated  dollar  cost:  $40,000.  Estimated  man- 
I)ower  cost :  3.600  man  hours.  Target  date  of  completion  :  End  of  FY  1973. 


iManpowpr  anrl  associated  dollar  costs  estimated  at  $20,000  a  year  per  man.  Manpower 
costs  estimated  at  1,800  man-liours  a  year  per  man. 
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The  following  projects  have  received  considerable  attention  in  the  past  and  will 
continue  to  require  additional  manpower  commitments  in  FY  1971.  They  are 
listed  in  order  of  priority.  Food  distribution  (chain  grocers),  apparel  and  dairy 
are  con.sidered  major  projects. 

Chain  Grocers — Food  Distribution:  The  food  industry  is  probably  the  largest 
volume  business  in  the  national  economy.  Retail  sales  exceed  $7-i  billion.  Our 
goal  is  to  forestall  any  further  concentration  of  economic  power  among  either 
buyers  or  sellers.  Nine  investigations  invoh'ing  chain  grocers  and  suppliers  are 
in  progress.  They  involve  (1)  alleged  inducement  of  discriminatory  promotional 
allowances  in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act, 
(2)  alleged  price  discriminations  in  violation  of  Sec.  2(a)  of  the  amended  Clay- 
ton Act,  and  (3)  alleged  inducements  of  price  discriminations  in  violation  of  Sec. 
2(f)  of  the  amended  Clayton  Act. 

Colonial  Stores,  Inc.,  D.  8768,  involving  inducement  of  promotional  allow- 
ances, is  already  in  trial  and  will  probably  ciirry  over  into  FY  1971.  In  addition, 
TTnited  Fruit  Company,  et  al.,  File  No.  671  0187.  will  be  soon  forwarded  with  a 
recommendation  that  complaint  issue  since  the  consent  order  procedure  has  not 
satisfactorily  resolved  the  issues.  This  case  involves  Sections  2(a)  and  2(f)  of 
the  amended  Clayton  Act,  Section  5  of  the  Federal  Trade  Commission  Act 
(attempt  to  monopolize)  and  Section  7  of  the  Clayton  Act  (mergers).  Estimated 
dollar  cost :  $120,(K)0.  Estimated  manpower  cost :  10,800  man  hours.  Target  date 
of  completion  :  continuing  commitment. 

Appaixl  industrii:  Industry  sales  exceed  $26  billion.  This  project  arose  through 
Commission  directed  industry  surveys  which  disclo.sed  that  manufacturers  of 
men's,  women's  and  children's  wearing  apparel  granted  sub.stantial  discrimina- 
tory advertising  and  promotional  allowances  to  large  specialty  stores  and  chain 
department  stores.  Consent  cease  and  desist  orders  were  isstied  against  302  man- 
ufacturers. In  addition,  several  contested  orders  were  issued. 

This  Division  was  as.signed  the  task  of  reviewing  the  compliance  reports 
and  cooperative  advertising  plans  submitted.  Two  hundred  and  forty  (240)  of 
these  cases  have  already  been  forwarded  to  the  Commission.  The  remaining 
sixty -two  (62)  are  being  processed. 

Korell  Coi-poration,  File  No.  641  0090,  is  one  of  the  companies  refusing  to  .sign 
a  consent  agreement.  Complaint  in  this  matter  has  been  issued  by  the  Com- 
mission. Two  (2)  other  companies  refusing  to  sign  consent  orders  are  being 
investigated.  Continued  industry  surveillance  of  manufacturers,  including  spot 
check  compliance  investigations,  will  be  necessary  because  of  the  Commission's 
assurance  to  manufacturers  who  cooperated  in  the  project.  Estimated  dollar 
cost :  $40,000.  Estimated  manpower  cost :  3,600  man  hours.  Target  date  of  com- 
pletion:  End  of  FY  1972. 

Dairn  Industry:  The  high  level  of  concentration  in  the  dairy  industry  has  been 
caused  by  (1)  mergers  in  the  industry  over  the  years,  (2)  forward  and  backward 
integration  and  the  continuing  decline  in  the  number  of  independent  dairies. 
There  are  severe  barriers  to  new  entrants  due  to  the  strength  of  large  national 
and  regional  chains,  and  the  keen  competitive  conditions  existing  in  the  whole- 
saling of  fluid  milk  and  dairy  products. 

The  Commission  continues  to  receive  a  large  number  of  complaints  from  inde- 
pendent dairies  who  claim  they  are  being  threatened  with  extinction  because 
of  pricing  practices  of  large  national  and  regional  dairies.  They  charge  that  the 
large  national  and  regional  dairies  are  selling  vendor  and  private  label  to  large 
grocery  chains  at  prices  which  are  substantially  lower  than  the  prices  charged 
independent  grocers. 

By  requesting  bids  for  private  label,  the  large  grocery  chains  are  exerting 
extreme  pressure  on  all  dairies,  both  large  and  small,  for  lower  discriminatory 
prices.  Always  present  is  the  threat  that  the  large  grocery  chain  will  build  its 
own  milk  plant. 

The  lower  prices  received  by  the  chains  permit  them  to  use  milk  as  a  loss 
leader  and  in  frequent  week-end  specials.  The  price  structtire  becomes  depressed 
and  milk  supi>liers  are  pressured  by  independent  grocers  for  lower  prices.  In 
these  circumstances,  home  delivery  sales  continue  to  decline.  Although  private 
label  is  usually  sold  by  the  grocery  chains  for  a  few  cents  less  than  vendor 
brands,  only  a  very  small  part  of  the  discriminatory  prices  received  by  chains 
are  being  passed  on  to  the  consumer. 

To  date  cease  and  desist  orders  enjoining  violations  of  Section  2(a)  of  the 
Clayton  Act.  as  amended,  have  been  issued  again'-t  National  Dairy  Products  Corp., 
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Foremost  Dairies,  Inc.  and  Dean  Milk  Co.  In  a  pending  proceeding  Beatrice  Foods 
Co.  is  charged  with  selling  milk  and  dairy  products  at  lower  discriminatory 
prices  in  violation  of  Section  2(a)  of  the  Clayton  Act,  and  Kroger  is  charged 
with  inducing  and  receiving  discriminatory  prices  in  violation  of  Section  2(f)  of 
the  Act.  The"  pending  Commission  decision  in  the  Beatrice-Kroger  matter  will 
no  doubt  govern  our  future  efforts  in  dealing  with  private  label  bid  problems  in 
the  fluid  milk  and  other  industries. 

At  present  there  are  pending  twenty  (20)  investigations  involving  violations 
of  Section  2(a)  and  2(f)  of  the  Clayton  Act,  as  amended.  They  involve  large 
national  dairies  not  under  order,  large  regional  dairies,  large  grocery  chains 
and  large  discount  chains.  Although  it  is  difficult  to  predict,  it  now  appears  that 
complaints  will  be  recommended  in  several  of  these  matters. 

The  objective  of  this  project  is  to  forestall  further  concentration  by  insuring 
that  viable  independent  dairies  will  be  given  an  opportunity  to  compete  and  to 
eliminate  the  competitive  impact  of  the  price  advantages  which  chain  grocery 
stores  have  over  independent  grocers.  Estimated  dollar  cost :  $60,000.  Estimated 
manpower  cost:  5,400  man  hours.  Target  date  of  completion:  continuing  com- 
mitment. 

Frcah  Fruit  and  Vegetable  Industry:  Industry  sales  approximate  $7.5  billion. 
Our  involvement  is  the  result  of  numerous  industry  complaints  that  the  broker- 
age provisions  of  the  Commission's  Ti-ade  Practice  Rules  for  the  Fresh  Fruit 
and  Vegetable  Industry  were  being  violated.  Shippers  alleged  that  competitors 
were  granting  brokerage  to  large  buyers  or  to  field  brokers  when  the  latter  were 
acting  a^  agents  of  the  buyers,  in  violation  of  Section  2(c)  of  the  Clayton  Act, 
as  amended. 

Investigational  hearings  conducted  in  different  sections  of  the  country  indi- 
cated existence  of  law  violations  necessitating  corrective  action.  The  Commission 
recently  determined  to  issue  complaints  charging  five  retail  food  chains  and  six 
"ground"  or  "field"  brokers  with  violations  of  Sectio*  2(c)  of  the  amended  Clay- 
ton Act  in  connection  with  their  purchases  of  fresh  fruit  and  vegetables.  The 
chains  are  Jewel  Companies,  Inc.,  Borman  Foods  Stores,  Inc.,  H.C.  Bohack,  Inc., 
Fir.st  National  Stores,  Inc.,  and  Food  Fair  Stores,  Inc. 

The  goal  of  this  project  is  to  obtain  industry  compliance  with  the  Commis- 
.sion's  Trade  Practice  Kules.  The  investigation  established  that  approximately 
(40)  brokers  and  ten  (10)  grocery  chains  engaged  in  the  questioned  practices.  By 
issuing  complaints  against  five  (5)  of  the  most  significant  chains  receiving 
illegal  brokerage  service  and  six  significant  brokers  involved,  we  are  attempt- 
ing to  bring  about  indusitry-wide  compliance.  Estimated  dollar  cost:  $120,000. 
Estimated  manpower  cost:  10,800  man  hours.  Target  date  of  completion:  End 
of  FY  1972. 

Tri-Partlte  Arrangements :  This  project  was  undertaken  pursuant  to  Commis- 
sion direction.  Two  (2)  investigations  [involving  at  least  10  of  the  top  chain 
grocers]  are  in  progress  and  one  (1)  has  reached  the  recommendation  for  com- 
plaint stage.  The  investigations  concern  promotional  programs  in  grocery  stores 
(sales  approximately  $75  billion)  by  third  parties.  Pursuant  to  these  programs 
the  participating  suppliers,  directly  or  indirectly,  grant  preferential  advertising 
allowances  or  services  to  the  participating  retail  grocery  chain.  The  programs 
make  no  provision  for  granting  allowances  or  furnishing  services  on  a  propor- 
tionate basis  to  competing  retailers.  It  is  anticipated  that  these  investigations 
may  necessitate  complaint  proceedings  against  the  third  parties  and  participating 
suppliers  under  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act,  and  pos- 
sible proceedings  against  the  participating  chains  for  inducing  and  receiving 
discriminatory  allowances  or  services  in  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act.  Estimated  dollar  cost:  $40,000.  Estimated  manpower 
cost :  3,600  man  hours.  Target  date  of  completion :  continuing  commitment. 

Baking  Industry:  Industry  sales  approximate  1.5  billion.  The  Commission  con- 
tinues to  receive  a  large  number  of  complaints  from  independent  bakers  com- 
plaining they  are  threatened  with  extinction  because  of  discriminatory  and  be- 
low cost  selling  of  bread  by  large  national  and  regional  chain  bakeries.  The 
complaints  specifically  allege  that  large  grocery  chains  are  purchasing  adver- 
tised brands  and  private  label  bread  from  large  bakeries  at  prices  lower  than 
prices  charged  competing  independent  retail  grocers. 

Six  (6)  major  investigations  are  now  in  progress.  Some  of  the  major  baking 
companies  involved  in  the  pending  investigations  are  American  Baking  Company,, 
Continental   Baking   Company   and   Campbell-Taggart   Baking   Company.   The 
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object  of  the  project  is  to  insure  that  viable  independent  bakeries  will  survive  by 
being  given  a  fair  opportunity  to  compete.  Estimated  dollar  cost :  $40,000.  E.sti- 
mated  manpower  cost :  3,600  man  hours.  Target  date  of  completion :  continuing 
commitment. 

Department  Stores:  Industry  sales  approximate  $33  billion.  This  Division  has 
reappraised  the  department  store  files  as  directed  by  Commission  minute  of 
December  12,  1968.  Continued  concentration  resulting  from  mergers,  acquisi: 
tions  and  internal  expansion  has  tended  to  repose  in  a  number  of  department 
store  chains  unprecedented  buying  power  and  influence  through  sheer  volume. 
The  department  store  files  contain  information  to  indicate  that  the  stores  are 
inducing  and  receiving  preferential  treatment  in  the  areas  of  advertising  al- 
lowances and  price,  the  latter  more  in  the  form  of  rebates,  pre-paid  freight 
and  credits,  presumably  for  mex'chandise  returns.  The  problems  of  attempting 
to  proceed  on  the  basis  of  the  existing  evidence  in  the  files  were  outlined  in  this 
Division's  memorandum  to  the  Commission  dated  February  17,  1969.  The 
memorandum  and  the  recommendations  contained  therein  are  now  under  study 
by  the  Bureau  both  as  to  substance  and  planning  and  further  comments  will  be 
submitted  in  the  future.  It  is  anticipated  that  I'ecommendation  will  be  made  that 
the  industry  be  reinvestigated  by  use  of  subpoenas  and  investigaional  hearings. 
Esimated  dollar  cost :  $80,000.  Estimated  manpower  cost :  72,000.  Target  date  of 
completion:  Mid  FY  1973. 

Drug  Industry:  The  Commission's  activities  in  the  Drug  Industry,  in  particular 
the  pricing  and  distribution  of  prescription-legend  and  ethically -promoted  phar- 
maceuticals, comprise  investigation  into  institutional  and  professional  purchase 
and  resale  to  the  potential  derogation  of  private  markets,  diversion  by  exempt  or 
non-competitive  sources  into  regular  commercial  channels  with  attendant  dis- 
location, arbitrary  and  inimical  offering  and  pricing  on  bulk  purchases  and 
non-standard  package  sizes,  straight  price  and  purchasing  concessions  tradition- 
ally cognizable  under  the  Robinson-Patman  Amendment,  and  "Dual  Distribu- 
tion"'— which  as  herein  used  means  the  question  whether  the  customer  selec- 
tion, selling  criteria  and  distribution  patterns  of  individual  manufacturers  of 
highly-differentiated  drug  products  are  not  unduly  in  themselves  restraining  or 
restrictive  under  one  or  more  statutes  administered  by  the  Commission.  Investi- 
gation of  certain  other  aspects  of  the  drug  industry,  in  line  with  the  recom- 
mendations pertaining  to  this  Agency  that  were  made  by  Subcommittee  No.  5  to 
the  Select  Committee  on  Small  Business,  contained  in  House  Report  No.  1983, 
90th  Congress,  2d  Session,  at  page  S3,  will  require  additional  manpower  cC'IP- 
mitments  in  FY  1971.  Estimated  dollar  cost:  $40,000.  Estimated  manpower  coot- 
3,600  man  hours.  Target  date  of  completion :  Mid  FY  1973. 

PnhJlsliing  Industry:  Industry  sales  approximate  $1.1  billion.  The  educa- 
tional and  advisory  phase  of  this  program  was  designed  to  eliminate  payment  of 
discriminatory  allowances  by  publishers  of  hardback  and  prestige  softback  books 
to  large  retailers.  The  Division  now  plans  to  recommend  that  orders  be  served  on 
approximately  50  publishers  pursuant  to  Section  6(b)  of  the  Federal  Trade  Com- 
mission Act.  requiring  the  filing  of  Special  Reports  setting  forth  the  terms  and 
conditions  under  which  advertising  and  promotional  allowances  are  made  avail- 
able to  customers.  The  Division  reasonably  anticipates  that  many  of  the  Reports 
will  disclose  violations  of  Section  2(d)  of  the  Clayton  Act,  as  amended.  The  goal 
of  this  project  is  to  bring  about  industry-wide  compliance  with  the  Commission's 
Guides  for  Advertising  Allowances  and  other  Merchandising  Payments  and  Serv- 
ices. Estimated  dollar  cost:  $40,000.  Estimated  manpower  cost  3,600  man  hours. 
Target  date  of  completion  :  End  of  FY  1973. 

Automotive  Replacement  Parts:  Industry  sales  total  1.7  billion.  A  continuing 
prftgram  of  surveillance  of  discriminatory  pricing  in  this  industry  is  necessary 
because  of  the  many  complaints  received  from  competing  manufacturers,  ware- 
house distributors  and  jobbers  with  regard  to  manufacturers  granting  volume  dis- 
counts and  functional  discounts  to  buyers  who  do  not  perform  the  function  for 
which  tlie  discounts  are  granted.  Our  continuing  activities  in  this  industry  are 
in  large  part  dictated  by  the  Commission's  past  formal  actions  in  this  industry. 
Estimated  dollar  cost :  $40,000.  Estimated  manpower  cost :  3,600  man  hours. 
Target  date  of  completion  :  continuing  commitment. 

Drapery  Hardware:  Industry  sales  are  approximately  $63  million.  This  project 
arose  out  of  a  proceeding  in  which  the  Commission  issued  a  cease  and  desist 
order  enjoining  a  competing  manufacturer  from  discriminating  in  price  in  favor 
of  large  retail  stores  and  against  small  competing  retail  outlets  in  violation  of 
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Section  2(a)  of  the  amended  Clayton  Act.  The  investigations  against  the  remain- 
ing four  (4)  leading  firms  have  been  completed  :  the  files  are  being  reviewed  with 
a  view  of  determining  whether  complaints  should  be  recommended.  If  a  determina- 
tion is  made  to  recommend  closing,  no  additional  manpower  will  be  required  in  FY 
1971.  Should  one  or  more  complaints  issue,  professional  manpower  will  be  re- 
quired in  FY  1971.  Estimated  dollar  cost:  $40,000.  Estimated  manpower  cost: 
3.600  man  hours.  Target  date  of  completion :  End  FY  1972. 

Miscellaneous:  A  great  number  of  man  hours  are  devoted  to  matters  in  varying 
stages  of  development  which  involve  isolated  industry  transactions.  We  cite  the 
following  as  examples :  frozen  foods  distribution,  dry  cleaning  fluid,  household 
aluminum  foil,  wrapping  film,  scales,  plastics,  shoes,  coffee,  ornamental  light 
fixtures,  citrus  products,  furniture,  mens'  and  boy.s'  leisure  hats,  shower  curtains, 
cellophane,  photographic  equipment,  fishing  equipment,  sporting  goods,  cement, 
bicycle  tires,  industrial  bleach  and  fertilizer.  It  is  anticipated  that  this  type  of 
activity  will  recur  in  FY  1971.  Estimated  dollar  cost:  $200,000.  Estimated  man- 
power cost :  18,000  man  hours.  Target  date  of  completion  :  continuing  commitment. 

Additional  Division  activity  is  concerned  with  obtaining  compliance  with  volun- 
tary assurances,  work  on  proposed  guides  and  comments  received  concerning  the 
Guides,  review  of  advisory  opinions  (30  thus  far  this  fiscal  year),  and  obtaining 
compliance  with  the  Fred  Meyer  decision.  Twelve  (12)  cases  in  the  latter  cate- 
gory involving  toiletries  are  now  being  processed.  It  is  anticipated  that  this 
activity  will  continue  in  FY  1971.  No  manpower  is  budgeted  for  this  activity. 
Respectfully  submitted, 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 
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Memorandum 


April  15.  1069. 


Subject :  Plans  for  fiscal  1971  budget. 

To :  Director,  Bureau  of  Restraint  of  Trade,  Att :  Bartley  T.  Garvey,  Program 

Officer. 
From :  Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 

Attached  hereto  is  a  chart  containing  the  project  breakdown  for  fiscal  1971 
for  the  Compliance  Division. 

Several  observations  are  pertinent : 

1.  Save  in  very  few  instances.  Compliance  projections  do  not  readily  admit 
of  being  categorized  by  industry  classificaions  ; 

2.  In  the  main,  the  projects  covered  are  those  to  which  this  Division,  insofar 
as  presently  can  be  predicted,  stands  committed  through  fiscal  1971  : 

3.  "With  respect  to  the  Chairman's  observation  contained  in  page  2  of  his 
memorandum  to  the  effect  that  "Compliance  investigations  of  significant  orders 
could  be  planned  in  important  product  lines"  it  will  be  remembered  that  this 
Division,  several  years  ago,  selected  what  in  our  opinion  constituted  the  50 
most  significant  orders  involving  Section  5  of  the  Commission  Act  and  from 
time  to  time  sent  them  to  the  field  for  investigation.  This  project  is  relatively 
complete,  although  several  of  these  matters  are  still  in  process.  In  the  Robinson- 
Patman  area,  for  example,  we  could  select,  admitting  the  availability  for  person- 
nel, certain  "industry"  orders  for  spot  check,  such  as  those  in  the  publishing 
and  carpet  industries.  In  the  main,  however,  Robinson-Pa tman  orders  do  not 
cover  all  industry  factors  in  a  given  product  line. 

Respectfully  submitted, 

Joseph  J.  Gercke. 
Chief,  Compliance  Division, 
Bureau  of  Restraint  of  Trade. 

COMPLIANCE  DIVISION,  BUREAU  OF  RESTRAINT  OF  TRADE 

FISCAL  1971,  SEC.  5,  FEDERAL  TRADE  COMMISSION  ACT  AND  SECS.  2  (a),  (c),  (d),  (e).  (f)  OF  CLAYTON  ACT  AS 

AMENDED 


Project 
No. 


Approximate 

number  of 

orders 

Involved 


Description  of  project 


Estimated 

man-years 

to  complete 


Estimated 

Estimated   completion 

cost  date 


50    Procuring  and  analyzing  compliance  with  final 
orders— various     industries     including     food 
products,  drugs,  furniture,  etc. 
40    Initiating  and  reviewing  compliance  investigations 
in  a  variety  of  important  industries. 
5    Conduct  of  investigational  fiearings  on  matters  of 
pressing  Importance  re  compliance  with  orders. 
2    Initiation  and  conduct  of  civil  penalty  cases  before 
U.S.  district  courts. 


$75,000    July  1971. 


7 

85,  000 

Do, 

2 

25,  000 

Do, 

2 

25,  000 

Do, 

SECTION  7,  OF  CLAYTON  ACT,  AS  AMENDED 


5. 
6. 

7. 
8_ 
9. 


15    Achievemcntof  ordered  divestitures 

18     Processing  of  reouests  to  make  acquisitions  subject 

to  Commission  approval  as  required   by  final 

orders. 

3  Conduct  of   investigational   hearings  re  possible 

violations  of  sec.  7  orders. 

4  Conduct  of  civil  penalty  cases  before  U.S.  District 

courts. 
20    Administration  of  special  compliance  features  in 
orders,   e.g.,  granting  of   licenses,  advertising 
limitations,  supply  arrangements,  etc. 


4 
2 

$40,  OCO 
25,  000 

July   1974 
July   1978 

1 

12,000 

July   1971 

3 

50,  000 

Do. 

1 

13,000 

July   1974 

NOTE— Could  do  more  of  if  manpower  available:  (a)  Cutdown  time  lag  by  holding  investigational  hearings  instead  of 
referring  selected  cases  to  field  offices— especially  section  7,  price  fixing;  food  and  petroleum  product  orders;  ^b)  check 
compliance  with  about  20  orders  proscribing  vertical  price  fixing;  (c)  study  economic  effect  of  orders  in  selected 
industries  as  a  guide  to  future  planning,  e.g.,  tobacco,  automotive  parts,  dairy  industry;  (d)  make-on  site  interviewsand 
inspections  to  cut  down  reliance  on  respondent  information  in  section  7  matters. 
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Memoraxdltm 

April  25, 1969. 
Subject :  Proposals  for  assessment  preliminary  to  preparation  of  the  fiscal  year 

1971  budget. 
To  :  Paul  Rand  Dixon,  Chairman. 
From  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 

Reference  is  made  to  your  memorandum,  subject :  Your  ideas  and  basic  plans 
for  the  Fiscal  1971  budget,  dated  March  20,  1969  which  requests  information  in 
order  to  make  preliminary  assessment  as  to  the  Bureau  plans  and  needs  for 
Fiscal  1971. 

The  attached  memoranda  indicates  clearly  that  the  major  concern  of  this 
Bureau  is  the  need  to  reorient  both  our  identification  and  work  capability  in 
the  direction  of  consumer  affairs.  With  respect  to  the  additional  powers  leading 
towards  greater  Bureau  independence  I  believe  this  could  well  prove  very  effec- 
tive and  useful  to  the  Commission.  It  would  place  the  Bureau  in  a  position  of 
being  on  the  front  line  instead  of  the  Commission  and  would  thereby  assume  the 
risks  inherent  in  innovation  and  aggressive  action. 

The  plan  of  course  presupposes  capabilities  that  do  not  yet  exist  due  to  limita- 
tions in  manpower. 

Respectfully  submitted, 

Frank  C.  Hale, 
Director,  Bureau  of  Deceptive  Practices. 


Basic  Planning  Document  for  1971  Budget 

Part  I. — Bureau  of  Deceptive  Practices 
I.  Introduction. 

The  responses  to  the  Merch  20,  1969  query  of  the  Chairman  ("What  should 
you  be  doing  that  you  are  not  doing?")  must  be  substantial  and  several  because 
of  the  demands  of  the  times.  Demands  which  carry  a  pervasive  insistence  that 
government  be  responsive.  Demands  which  assert  that  there  have  to  be  solutions 
to  problems.  Demands  which  if  unmet,  result  in  new  directions,  new  laws,  and 
new  agencies  to  cope  with  problems  unsolved  by  yesterday's  machinery.  This 
paper  attempts  to  deal  with  how  some  of  the  public  needs  can  be  met  by  the 
Bureau  of  Deceptive  Practices. 

//.  Consumerism. 

Cleai'ly,  the  most  obvious  and  challenging  role  that  must  be  undertaken  in  the 
Bureau  of  Deceptive  Practices  is  an  effective  program  of  consumer  affairs.  FTC 
consumer  activities  should  be  so  labeled  and  equipped  with  adequate  manpower 
and  additional  statutory  authority  as  may  be  needed  to  achieve  the  level  of 
performance  in  the  consumer  spectrum  apparently  expected  by  the  Congress  and 
the  public. 

In  any  case,  the  Federal  Trade  Commission  must  speak  to  all  consumer  issues, 
be  prepared  to  make  recommendations  as  to  solutions  and  if  it  appears  that  the 
remedy  should  be  achieved  elsewhere  than  in  the  Commission  or  at  the  Federal 
level,  a  convincing  case  must  be  made  in  the  interest  of  not  only  good  govern- 
ment and  smart  public  relations,  but  to  maintain  a  viable  role  in  the  scheme  of 
government  for  this  agency.  This  new  performance  obligation  is  going  to  require 
expertise  in  consumer  affairs  and  a  concomitant  knack  of  communicating  and 
relating  to  the  consumer. 

Consumer  problems  are  broad  and  complex.  They  range  from  intangible 
concerns  such  as  social  and  economic  cost  of  inferior  products  and  the  defi- 
nition of  consumer  environmental  rights,  to  tangible  diflSculties  such  as  in- 
adequate information,  ineffective  consumer  representation  in  decision  making, 
imbalance  of  buyer-.seller  legal  rights  and  ineffective  grievance  procedures.  INIany 
of  these  problems  are  not  of  the  consumer's  own  making,  are  not  within  his 
powers  to  solve,  and  are  not  problems  with  the  marketplace  alone  but  also 
with  government. 

The  causes  are  numerous :  A  rapid  transition  In  this  century,  particularly 
since  World  War  II,  from  a  simplistic  to  a  complex  marketplace,  impersonalized 
and  further  aggravated  by  insufficient  provision  for  objective  information :  a 
plethora  of  new  materials  and  products,  often  complex,  with  infinite  differentia- 
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tion;  growing  specialization  of  the  individual's  own  training  and  experience, 
hence  his  increasing  inability  to  evaluate  products  and  ser\aces ;  rapid  develop- 
ment of  a  sophisticated  consumer  credit  industry  producing  radical  changes 
and  business  practices ;  growing  centralization  of  business  and  the  present  de- 
gree to  which  corporate  liability  is  immunized  from  legal  accountability :  lack  of 
corporate  disclosure  in  some  instances,  and  the  substitution  of  corporate  plan- 
ning, regulation,  and  marketing  practices  for  true  competition  based  on  price; 
the  prevalence  at  all  governmental  levels  of  a  patchwork  of  laws  passed  in 
ad  hoc  fashion  to  meet  specitic  problems,  as  well  as  continuation  of  anti- 
quated laws  which  no  longer  reflect  actual  marketplace  practices. 

Consumer  problems  also  have  important  implications  for  the  nation's  so- 
cial well-being.  Acute  manifestations  of  consumer  discontent,  even  anger,  are 
evidenced  by  the  report  of  the  National  Advisory  Commission  on  Civil  Disorders 
that  consumer  frustrations  were  among  the  twelve  most  deeply  held  griev- 
ances which  led  to  the  disorders  of  American  cities.  The  scattered  housewives' 
boycotts  and  the  rapid  increase  in  the  number  of  consumer  organizations  are 
also  manifestations  of  consumer  unrest.  The  individual  complaints  received 
by  the  Federal  Trade  Commission  about  the  marketplace  are  appalling.  Since 
the  Congress  has  discovered  the  consumer  at  the  Federal  level  it  is  indeed 
timely  that  the  regulatory  agencies  and  the  executive  branch  of  the  govern- 
ment also  recognize  the  potency  of  his  force  as  well  and  tool-up  to  meet  him 
beyond  the  doorstep  and  not  behind  the  barricades. 

The  answers  of  course  do  not  rest  in  any  one  area  or  any  one  agency  of 
government.  But  the  Government's  responsibility  is  implicit,  not  only  to  guar- 
antee a  sound  economy  but,  to  assure  social  well-being.  To  construe  govern- 
ment involvement  with  consumer  problems  as  "anti-business"  is  to  miss  en- 
tirely the  thrust  of  consumer  economics.  Elimination  of  marketplace  malfunc- 
tions ultimately  serves  both  consumers  and  producers  by  insuring  the  economics 
of  stability  and  growth.  Government  responsibility  for  the  financial  well-being 
of  its  citizens  by  a  promotion  of  full  employment  and  economic  growth  has 
been  established  policy  since  the  passage  of  the  Employment  Act  of  1946. 
There  is  a  reasonable  coi'ollary  between  government  protection  of  consumer 
rights  in  the  marketplace  and  its  long  accepted  role  as  the  protector  of  the 
ethical  businessman  against  those  who  compete  unfairly.  Government  involve- 
ment in  consumer  problems  is  also  founded  in  its  duty  to  assure  equality  of 
rights  and  the  protection  of  those  rights  for  every  citizen — be  they  Civil 
Rights,  Property  Rights,  or  rights  in  the  marketplace.  Thus  it  is  argued  that 
the  redrafting  of  the  charter  of  the  Bureau  of  Deceptive  Practices  to  fully 
identify  it  with  the  cause  of  the  consumer  would  be  a  step  fully  compatible 
with  the  historic  mission  of  the  Federal  Ti*ade  Commission. 

The  Bureau  of  Deceptive  Practices  should  be  recognized  as  the  consumer  voice 
in  the  Federal  Trade  Commission  and  act  as  the  ear  for  the  Commission  for 
input  reflecting  general  problems  as  received  from  individual  consumers.  More- 
over, the  Bureau  should  be  making  recommendations  to  the  Commission  on 
consumer  policies ;  studying  the  plans  and  programs  of  other  Federal  agen- 
cies affecting  consumer  interest.  The  Bureau  should  be  planning,  developing, 
and  proposing  legislation  necessary  to  implement  the  consumer  objectives  of 
the  Commission  and  should  have  the  responsibility  for  proposing  to  the  Assist- 
tant  General  Counsel  for  Legislation  all  iwsitions  to  be  taken  on  consumer 
legislation  proposed  by,  or  referred  for  comment  to  the  Commission  by  Con- 
gress or  the  Executive  brancli.  Additionally,  the  Bui'eau  should  be  given  the 
role  of  acting  in  a  consultative  capacity  when  requested  by  the  states,  lo- 
cal governments,  or  private  groups  for  supplying  comments  or  assistance  con- 
cerning consumer  legislation  and  ordinances. 

The  Bureau  of  Deceptive  Practices  should  provide  input  to  the  Oflice  of  In- 
formation concerning :  all  consumer  activities  in  the  Federal  Trade  Commission 
and  to  recommend  policies  and  provide  appropriate  guidance  and  assistance  to 
assure  fulfillment  of  the  requirement  to  keep  the  public  adequatel.v  informed  as 
to  the  Federal  Trade  Commission's  consumer  activities ;  review  of  press  releases 
and  other  information  originating  within  the  Federal  Trade  Commission  for 
public  release  with  respect  to  comments  and  positions  taken  which  sound  on 
consumer  affairs  to  insure  consistency  with  established  consumer  policies  or 
programs  of  the  Commission ;  planning,  developing  and  implementing  compre- 
hensive public  relations  programs  and  to  campaigns  to  inform  and  educate  the 
general  public,  the  business  community,  and  special  interest  groups,  concern- 
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iug   the   objectives   of  the   consumer   affairs   programs   of  the   Federal   Trade 
Commission. 

Tlie  Bureau  of  Deceptive  Practices  should  also  have  as  one  of  its  objectives 
the  responsibility  for  enhancing  good  relations  between  producer  and  consumer 
by — focusing  attention  on  the  unmet  consumer  needs  in  the  marketplace ;  pro- 
viding the  forum  for  constructive  dialogue  concerning  practical  consumer  prob- 
lems with  the  private  sector  of  the  economy ;  the  sponsorship  of  research  prob- 
lems pertaining  to  both  producer  and  consumer  with  institutions  of  higher 
learning  and  industry. 

The  Bureau  of  Deceptive  Practices  in  its  consumer  activities  should  maintain 
effective  liaison  with  national  and  state  organizations  having  consumer  pro- 
grams by — 

Assisting  and  planning  educational  and  legislative  conference  or  work- 
shops : 

Assisting  and  identifying  specific  problems  which  can  be  resolved  by 
effective  actions  on  the  part  of  organizations ; 

Disseminating  information  regarding  state  level  and  city  level  consumer 
affairs  in  coordination  with  the  Assistant  General  Counsel  for  Federal-State 
Relations ;  identifying  consumer  problem  areas  common  to  the  states  which 
appear  to  require  legislation. 
The  Bureau  of  Deceptive  Practices  should  be  in  the  field  of  consumer  educa- 
tion by — 

Providing  leadership  in  the  fields  of  Federal  Trade  Commission  interest 
by  developing  long-range  plans  for  nationwide  programs,  in  coordination 
with  Federal  and  State  educational  authorities  with  the  objective  of  devel- 
oping and  advancing  consumer  education  for  use  both  in  and  out  of  the 
conventional  classroom,  to  include  television  and  other  communications 
media  designed  to  meet  the  needs  of  both  child  and  adult  of  differing  income 
and  environmental  levels : 

Stimulating  the  development  of  experimental  programs  in  conjunction 
with  educators,  administrators,  and  interested  community,  civic,  and  profes- 
sional groups ; 

Preparing  reports,  articles  and  other  informative  and  evaluative  mate- 
rials on  consumer  education  programs  ;  and 

Maintaining  liaison  with  appropriate  Federal,  State  and  local  officials 
in  educational  associations. 

///.  Consumer  Legislation. 

Consumer  legislation  monitored  or  developed  and  promoted  at  the  appropriate 
level  of  government  by  the  Bureau  of  Deceptive  Practices  should  include : 

Review  of  anti-trust  laws  and  enforcement  to  insure  that  they  serve  the 
consumer  as  well  as  competing  business.  Of  all  the  measures  considered 
on  behalf  of  the  consumer,  anti-trust  laws  should  continue  to  receive  atten- 
tion as  the  fundamental  consumer  edifice  on  which  all  other  measures  are 
based. 

Repeal  of  resale  price  maintenance  latvs.  These  laws  result  in  serious  in- 
juries to  consumers :  they  increase  the  price  of  goods  by  eliminating  com- 
petition among  retailers  and  weaken  the  free  enterprise  system. 

Special  attention  to  the  marketplace  problems  of  the  poor.  Discontent  in 
American  cities  is,  in  no  small  part,  a  consumer  revolt  against  a  system 
which  has  permitted  the  unscrupulous  to  take  advantage  of  those  least  able 
to  pay.  The  system  has  permitted  laws  and  institutions  designed  for  the 
more  "affluent  to  work  special  hardship  on  the  poor  and  least  sophisticated. 
In  the  inner  city  neighborhoods.  Legal  Aid  lawyers,  soical  workers,  clergy 
and  residents  agree  that  the  consumer  must  be  provided  an  effective  means 
to  make  himself  heard  and  to  obtain  redress  for  his  grievances.  Justice, 
which  include  economic  justice,  must  be  available  and  close  at  hand — and  it 
must  be  applied  with  equal  vigor  in  the  marketplace.  Despite  progress  made 
in  the  consumer's  behalf,  the  defrauded  still  have  little  chance  of  obtaining 
economic  justice. 

Full  disclosure  of  product  information  in  the  marketplace,  and  convenient 
consumer  accexs  to  such  information.  The  landmark  Truth-in-Lending  sta- 
tute is  the  harbinger  which  may  lead,  eventually,  to  full  disclosure  in  all  con- 
sumer transactions.  A  case  may  well  be  made  one  day  for  construing  any- 
thing less  than  full  disclosure  as  actionable  under  Section  5  of  the  Federal 
Trade  Commission  Act.  If  the  consumer  is  entitled  to  know  the  details  in 
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credit  transactions,  there  should  be  a  concomitant  duty  to  disclose  infor- 
mation about  the  product  which  the  credit  will  obtain  for  him.  In  other 
words,  "affirmative  disclosure". 

Revision  of  cojisuincr  credit  laws  and  regulations  to  that  consumer  rights 
are  on  a  parity  with  creditor's  rights.  Consumer  law  should  be  codified  and 
some  practices  which  are  particularly  harsh  and  unfair  should  be  abolished. 
These  are :  Wage  garnishment  and  wage  assignment ;  holder-in-due-course 
doctrine  as  it  applies  to  consumer  credit ;  confession  of  judgment  in  con- 
sumer credit  transactions;  balloon  payments;  accelerated  payment  pro- 
visions, deficiency  judgments,  rights  of  the  .seller  to  both  repossess  and  col- 
lect on  a  deficiency  judgment;  commercial  debt  pooling  or  consolidation; 
injustices  in  collection  and  default  procedures ;  and,  unsolicited  credit  must 
be  carefully  examined  to  determine  effect  on  the  economy  and  on  the  con- 
sumer who  becomes  a  victim  of  over-extended  credit. 

Action  to  ha>iten  adoption  of  FTC  legislation  proposed  for  the  states.  Sym- 
metry in  Federal  and  state  consumer  protection  programs  should  be  fostered. 

— Development  of  a  system  which  will  provide  more  effective  and  economi- 
cal redress  for  consumer  grievances  at  the  doorstep  level.  It  should  be  pos^ 
sible  for  the  con.sumer  to  get  .satisfaction  without  being  out  of  pocket  and 
to  receive  financial  reimbursement  for  losses  sustained.  Provision  should  be 
made  within  the  fabric  of  a  consumer  code  for  .small  claims  courts  easily 
acce.ssible  to  the  people.  The  u.se  of  arbitration  in  the  neighborhoods  is  a 
fertile  field  for  concurrent  development.  The  treble  damage  principle  of  our 
anti-trust  laws  should  be  extended  into  the  consumer  protection  area.  Con- 
sumer class  actions  should  be  widely  utilized,  not  only  to  provide  more  effec- 
tive redress  for  larger  numbers  of  consumers  but  because  procedurally  they 
offer  an  oppotrunity  for  the  establishment  of  precedents  in  development  of 
consumer  law. 

Federal,  state,  and  local  consumer  protection  legislation  must  provide 
stronger  deterrents  and  penalties  which  make  it  unprofitable  for  business  to 
engage  in  unfair  acts  and  practices,  and  which  equalize  i)enalty  standards 
for  corporate  business  with  present  standards  for  the  individual.  Un- 
fortunately, there  is  still  one  standard  for  the  individual  and  quite  another 
for  corporate  business.  An  executive  decision,  which  may  result  in  numerous 
injuries  or  extensive  economic  loss  for  consumers,  carries  with  it  no  personal 
penalty.  Instead,  the  fine  which  may  be  asse.ssed  against  the  corporation  not 
only  fails  to  deter,  but  may  be  passed  on  to  the  consumer  as  a  cost  of  doing 
business  so  that,  in  effect,  the  consumer  pays  twice.  The  Federal  Trade  Com- 
mission should  be  given  authority  to  .seek  preliminary  injunctions  and  tem- 
porary restraining  orders  for  all  unfair  and  deceptive  sales  practices  and  to 
ask  the  courts  to  impose  substantial  civil  penalties  for  first  violators  when 
the  company  willfully  commits  a  deceptive  practice. 

Insuring  effective  protection  of  the  consumer's  right  of  privacy.  Considera- 
tion should  be  given  to  consumer  privacy  protection  legislation  requiring 
credit  reporting  bureaus  to  give  an  individual  the  opportunity  to  review  his 
own  file  and  to  cause  errors  to  be  corrected.  The  regulation  of  this  business 
may  well  be  an  emerging  requirement. 

Study  of  the  effectiveness  of  present  State  regtdation  of  the  life  insurance 
industry  and  the  present  relative  immunity  from  Federal  regulation  du-e  to 
the  McCarran-Ferguson  Act.  In  1945  Congress  passed  the  McCarran-Ferguson 
Act,  exempting  the  life  insurance  industry  from  Federal  supervision  in  any 
State  that  had  passed  regulations  of  its  own.  As  a  result,  control  of  the 
industry  varies  markedly  from  state  to  state.  Mergers  of  life  insurance  com- 
panies ;  the  diminution  of  comi>etition  ;  the  absence  of  price  eomix>tition  ;  the 
general  lack  of  rate  controls  and  the  parallel  question  of  the  adequacy  of 
return  on  policyholders  cash  reser^-es  (2V..%  per  annum)  ;  the  absence  of 
consumer  information  (intelligible  comparisons)  :  complaints  against  life  in- 
surance marketing  practices ;  the  interstate  character  of  most  of  the  busi- 
ness ;  the  absence  of  quality  supervision  in  mo.st  states ;  and  the  inclusion  of 
credit,  accident  and  health  insurance  in  the  consumer  finance  field  all 
demand  in-depth  investigation  at  the  Federal  level. 

IV.  Redesignation  of  the  bureau  as  the  Bureau  of  Consumer  Affairs. 

A  highly  visible  action  that  could  be  taken  at  once  and  which  would  be  widely 
interpreted  as  pretending  new  roles  for  the  Bureau  would  be  to  redesignate 
this  Bureau  as  the  Bureau  of  Consumer  Affairs.  It  is  so  recommended  for  early 
action  by  this  Commission. 
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V.  New  authority  for  the  Bureau  of  Consumer  Affairs. 

Consistent  with  the  new  posture  and  authority  for  the  Bureau  of  Consumer 
Affairs,  and  to  ease  tlie  burden  of  administration  for  the  Oommisision  it  is  pro- 
posed that  changes  in  the  Rules  be  accomplished  which  would  delegate  authority 
to  the  Bureau  to  conduct  limited  investigations  without  opening  a  7-digit  file  nnd 
to  close  files.  If  the  authority  is  provided  the  Bureau  will  develop  procedures 
to  enable  it  to  deal  more  eftectiveiy  witu  many  appiiciiciou^  lor  compimnL  Winch 
do  not  api>ear  to  have  sufficient  puhlic  interest  to  justity  full-scale  investigation. 
In  many  instances,  a  mere  referral  of  an  applicant's  letter  to  a  business  concern, 
with  a  request  for  an  explanation  or  comment,  would  be  helpful  in  providing 
redress  for  the  complainant  and  at  the  same  time  inform  the  business  concern 
that  the  Commission  is  concerned.  It  should  follow,  that  with  the  new  authority 
conferred  upon  the  Bureau,  there  should  be  an  increased  allocation  of  super- 
grades  to  insure  the  recruitment  and  retention  of  competent  personnel. 

VI.  Budgetary  considerations. 

A  large  majority  of  the  Bureau's  present  resources  are  committed  to  mandatory 
projects.  These  include  projects  undertaken  as  a  result  of  legislation,  e.g.,  the 
Fair  Packaging  and  Labeling  Act  and  the  Federal  Cigarette  Labeling  and  Ad- 
vertising Act,  or  specific  congressional  or  Commission  concern,  e.g..  D.C.  Con- 
sumer Protection  Program,  Home  Improvements.  Cigarette  Testing  Laboratory, 
Drug  Evaluation  Program,  as  well  as  actions  to  enforce  six»cific  guidance  pro- 
grams, actions  to  restrain  competitors  of  respondents  under  orders  to  cease 
and  desist,  and  actions  to  assure  compliance  with  cease  and  desist  orders.  Ob- 
viously, it  will  not  be  possible  to  undertake  any  .significant  portion  of  the  pro- 
gram discussed  herein  without  a  substantial  increase  in  personnel. 

It  is  not  possible  to  state  with  any  degree  of  accuracy  just  what  additional 
resources  would  be  required  to  mount  a  consumer  protection  program  of  the 
kind  described  herein.  Even  if  that  were  possible,  it  would  be  unrealistic  to 
expect  that  the  necessary  funds  could  be  obtained  and  a  .staff  assembled  in 
fiscal  1971.  A  20%  increase  in  the  resources  would  make  it  possible  to  start 
on  such  a  program,  but  only  a  start.  It  is  suggestetl  that  a  reasonable  and 
realistic  goal  for  fiscal  1971  would  be  an  increase  of  the  Bureau's  resources  by 
100%. 

Part  II — Bureau  of  Deceptive  Practices  Plans  By  Existing  Divisions 

I.  division  of  food  and  drug  advertising 

A.  Continuing  projects 

1.  FTC/FDA  non-prescription  drug  evaluation  is  a  joint  effort  anticipated 
to  carry  through  the  entire  FY  1971.  Labeled  as  perhaps  the  most  important 
project  in  this  Division  it  will  entail  the  largest  exi)enditure  of  manpower 
and  funds  and  will  involve  contact  with  .several  hundred  proposed  respon- 
dents, continuous  liaison  with  FDA  and  a  close  working  relationship  with 
the  Division  of  Scientific  Opinions. 

2.  National  TV  monitoring  program.  By  direction  of  the  Commission  this 
program  is  being  intensified  and  should  prove  most  fruitful  in  rooting 
out  deceptive  advertising. 

3.  Analgesics.  Action  on  this  program  will  carry  over  into  FY  1971  based 
on  the  past  history  of  analgesic  advertising  and  the  fact  that  the  proposed 
TRR  has  already  been  challenged  in  the  courts. 

4.  Freezer  meat  plan.  The  emphasis  today  is  on  the  sale  of  meat  products 
for  stocking  home  freezers  with  the  questionable  practices  running  from 
"bait  and  switch",  through  false  advertising  of  the  grade  and  quality 
of  the  meat  and  failure  to  disclose  true  prices. 

5.  Weight  reducing  plans.  A  proliferating  problem  since  weight  reduction 
methods  has  become  a  big  industry.  vSuch  practices  will  require  attention 
through  FY  1971.  Included  in  this  project  is  an  industry-wide  investigation 
involving  '"diet  bread". 

6.  Vitamin-mineral  preparations.  New  products  continue  to  be  introduced 
and  new  claims  not  previously  made  are  covered  by  outstanding  orders  are 
appearing  in  advertising  necessitating  activity  in  this  area  through  FY  1971. 

7.  Economic  poi.sons.  Many  companies  and  products  are  involved  in 
this  industry  and  the  FTC  will  be  involved  with  substantial  work  in  review- 
ing the  advertising  claims  to  insure  conformance  with  the  final  rule  to  be 
promulgated.  Thus  the  project  .should  run  well  through  FY  1971. 


981 

B.  New  programs 

1.  Breakfast  cereals.  An  industry-wide  investigation  is  desirable  in  this 
field   due   to   questionable   claims   of   high   energy   qualities. 

2.  Stimulants  and  tranquilizers.  Misleading  advertising  in  this  area  is 
on  the  increase. 

3.  Allergy  products.  Claims  are  being  made  for  effectiveness  and  relief 
which  may  not  be  justified. 

4.  Mouthwashes. 

r».  Skin  creams  and  lotions.  Claims  go  far  beyond  the  simple  cosmetic 
effect  which  these  products  actually  possess  and,  while  not  generally 
hazardous  to  health,  the  cosmetic  industry  is  a  thriving  business  with 
many  millions  of  dollars  being  spent  on  advertising. 

C.  Additional  alternatives 

If  manpower  and  money  are  available  other  projects  in  which  there  is  con- 
siderable public  interest  could  include :  dentrifices,  laxatives,  cosmetics,  anti- 
perspirants,  female  remedies,  and  polyunsaturated  fats  and  oils. 

II.    DIVISION    OF    GENERAL   PRACTICES 

A.  Continving  projects 

1.  Automobile  industry.  Includes  everything  from  pricing  to  warranties. 

2.  Automobile  tires.  Deceptive  pricing  as  to  speed  and  safety  representa- 
tions. 

3.  Games  of  Chance. 

4.  D.C.  Consumer  Protection  Program. 

5.  Home  improvements. 

6.  Earnings.  In  the  cases  of  chinchillas  and  franchises. 

7.  Sewing  machines.  Deceptive  contests,  bait  and  switch,  and  so  forth. 
•8.  Fictitious  pricing  re  greeting  cards  and  fishing  tackle. 

9.  Door  to  door  sales.  Encyclopedias,  housewares,  etc. 

10.  Correspondence  and  vocational  schools.  Misrepresentation  of  benefits 
to  follow  completion  of  courses. 

11.  Cigars.  Misrepresenting  the  source  and  failure  to  disclose  non-to- 
bacco ingredients. 

12.  Gold-Bronze  Medallion  homes.  Involving  the  advertising  practices  of 
electric  utility  companies. 

13.  Stereo  distributors.  Deceptive  promotional  practices  by  distributors  and 
retailers  of  stereo  sets. 

III.    DIVISION   OF   COMPLIANCE 

A.  Continuing  projects 

The  Division  does  not  have  a  formal  program  for  ascertaining  whether  a 
respondent  to  an  existing  order  is  in  compliance  and  relies  upon  complaints  from 
the  general  public,  competitors,  various  organizations  and  the  Commission's 
advertising  survey  section. 

B.  In  the  event  of  a  20%  increase  in  the  budget  allocation  for  FY  1971  the 
Division  recommends  a  program  for  selecting  existing  orders  to  cease  and  desist. 

IV.    DIVISION    OF    SCIENTIFIC    OPINIONS 

A.  Continuing  projects 

1.  FTC-FDA  evaluation  of  non-prescription  drug  claims. 

2.  Analgesic  product  .advertising. 

3.  Vitamin-mineral  product  advertising. 

4.  Weight  reduction  advertising  claims  for  drugs,  plans,  form  letters  and 
devices. 

5.  Cigarette  industry. 

6.  Cereal  foods  and  breads. 

7.  Soft  drinks  and  powered  beverage  mixes.  , 

8.  Miscellaneous  food  products.  ' 

9.  Economic  poisons  and  pesticide  industry. 

10.  Cosmetic  industry. 

11.  Formal  liaison  activities.  Involves  a  day  to  day  operational  liaison 
with  FDA,  Pesticides  Regulation  Division  of  USDA,  certain  offices  of  the 
Public  Health  Service.  Through  FY  1971  and  beyond  increased  liaison 
obligations  are  anticipated  with  the  above  and  other  agencies  as  a  means 
of  early  detection  of  new  problem  areas. 
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B.  New  projects 

1.  Cough  preparations. 

2.  Mouthwashes  and  antiseptics. 

3.  Common  colds  and  sinus  preparations. 

4.  Antacids  and  laxatives. 

5.  Topical  antiseptics. 

6.  Denture  preparations. 

7.  Sedatives  and  stimulants. 

8.  Skin  remedies. 

9.  Miscellaneous  drug  product  advertising.  Entails  a  variety  of  products 
offered  for  memory  impairment,  epilepsy,  diarrhea,  asthma,  sedation,  stimula- 
tion, relaxation,  burns,  foot  trouble,  aphrodisia,  weakness,  fatigue  and  nu- 
merous other  symptoms,  conditions  and  diseases. 

10.  Miscellaneous  device  product  advertising.  Entails  a  variety  of  devices 
such  as  oxygen  inhalers,  circulatory  improvement  devices,  sunlamps,  bed- 
warmers,  bedboards,  sleep  inducing  and  teaching  devices,  electric  tooth- 
brushes, electric  shavers,  vaporizers,  therapeutic  shoe  devices  and  devices 
with  general  health  claims. 

11.  Food  industry.  Needing  scrutiny  are  vegetable  oil,  vegetable  shorten- 
ing and  margarine  products  advertising,  and  special  dietary  food  advertising 
artificial  sweeteners 

12.  Miscellaneous  product  and  device  advertising  other  than  food,  drugs, 
devices  and  cosmetics.  To  be  found  in  this  group  are  cooking  utensils,  deter- 
gents, soaps,  household  and  other  cleaning  agents,  bleach  dispensers,  silver 
cleaners,  paint  removers,  plastic  cements,  soil  conditioners,  fertilizers,  silence 
treatments,  window  cleaners,  solvents  and  coin  operaited  machines  and  water 
sterilizers. 

V.    DIVISION    OF   SPECIAL  PROJECTS 

A.  Continuing  projects 

1.  Packaging.  During  FY  1968  and  1969  efforts  were  mostly  expended  in 
connection  with  mandatory  regulations,  establishing  liaison  with  Federal 
and  state  agencies  and  industry  and  consumer  groups,  information  inter- 
pretations of  regulations,  and  requests  for  exemptions  and  problem  areas  in 
which  the  Commission  had  discretion  to  act  on  under  Section  5  of  the  Pack- 
aging Act.  In  FY  1971  this  project  will  be  involved  in  enforcement,  interpreta- 
tion, and  extensive  processing  of  requests  for  exemptions  and  proposed 
amendments. 

2.  Automobile  warranties.  The  Hearings  have  been  concluded  but  the 
record  is  now  being  studied  in  preparation  for  recommendations  to  the 
Commission. 

3.  PBS  Code  and  magazine  sales.  This  project  involves  (the  voluntary 
industry-adopted  PDA  Magazine  Code  and  the  attempt  to  eliminate  decep- 
tion from  sales  of  paid-during-service  magazine  subscriptions. 

4.  Cigarettes.  At  this  time  the  exact  role  of  the  Commission  in  FY  1971 
cannot  be  determined  but  no  matter  the  choice  available  there  will  be  con- 
siderable work  resulting  from  the  project  whether  or  not  new  legislation  is 
passed. 

5.  Gasoline.  The  gasoline  project  involves  two  marketing  practices. 

6.  Softwood  Lumber.  This  project  may  result  in  a  Trade  Regulation  Rule 
"proceeding. 

7.  Encyclopedias.  The  project  is  still  in  the  direction  of  trying  to  affect 
voluntary  industry  elimination  of  deception  used  in  sales  of  door  to  door 
merchandise. 

8.  Sauna  baths.  Study  is  currently  being  made  to  determine  whether  the 
effects  of  sauna  baths  are  harmful  and  if  so  under  what  circumstances. 
This  examination  could  result  in  requirements  for  proper  labeling  of  sauna 
equipment. 

9.  Color  television  X-radiation.  This  project  involves  the  answering  of 
outside  inquiries  concerning  the  dangers  of  television  X-radiation  and  work- 
ing with  the  Public  Health  Service  in  this  problem  area.  Reports  will  be 
made  periodically  to  the  Commission  specifically  concerning  the  latest  devel- 
opments in  biological  radiation  effect  studies,  such  as  the  one  currently  under 
way  by  the  Division  of  Biological  Effects,  Public  Health  Service. 

10.  Household  appliance  standards.  A  study  which  will  seek  to  determine 
the  need,  if  any,  for  government  promulgated  standards  for  household  appli- 
ance products. 
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11.  National  Consumer  Protection.  Tlie  Commission's  Hearing  on  ttiis  sub- 
ject was  concluded  in  December  1968  but  tlie  project  has  generated  mucli 
work  and  possible  recommendations  which  are  discussed  under  new  projects. 
Additionally  the  Hearings  will  result  in  a  FTC  report  on  the  subject  of 
consumer  protection. 

B.  New  projects 

1.  Affirmative  disclosure.  The  Cabinet  Committee  on  Price  Stability  has 
suggested  that  the  FTC  should  "compel  affirmative  disclosures  of  strategic 
product  information  that  is  inherently  deceptive  when  omitted  from  adver- 
tising." This  project  should  be  undertaken  by  the  FTC  leading  to  Trade  Reg- 
ulation Rule  proceedings  and  likely  a  few  carefully  chosen  litigated  cases. 

2.  Voluntary  industry  standards.  This  is  a  proposal  to  analyze  each  of  the 
voluntary  industry  standards  presently  enforced  from  the  viewpoint  of  pos- 
.«ible  consumer  deception.  Due  to  the  large  numl)er  of  such  standards,  the 
program  proposed  will  require  the  utilization  of  considerable  manpower. 

3.  Consumer  education  and  the  clearinghouse  function.  The  purpose  of  this 
program  is  to  publish  and  circulate  consumer  information  concerning  wise 
buying  and  warnings  of  the  principle  sharp  practices  extant  in  the  market- 
place and  to  get  this  material  into  the  hands  of  consumers  especially  to  those 
most  exposed  to  such  practices.  The  plans  also  entail  the  maintenance  of  a 
comprehensive  Itibliography  of  consumer  materials  to  be  maintained  in 
addition  to  news  of  consumer  actions  involving  questions  and  issues  at  the 
local,  state,  and  Federal  levels,  before  the  courts,  and  before  the  state  and 
Federal  administrative  agencies. 

4.  Consumer  liaison.  It  is  contemplated  that  one  of  the  functions  of  this 
Division  will  be  to  maintain  contact  with  consumer  groups  and  organizations 
interested  in  or  active  in  consumer  affairs. 

VI.    TRUTH-IN-LENDING    SECTION 

A.  Continuing  projects 

1.  Creditor  education. 

2.  Planning  work  on  consumer  education. 

B.  New  projects 

1.  The  basic  approach  for  FY  1971  will  be  one  of  continuing  involvement 
with  consumer  education,  and 

2.  Considerably  increased  emphasis  upon  enforcement  techniques. 
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Memorandum 

April  25,  1969. 

Subject :  Ideas  and  basic  plans  for  the  fiscal  year  1971  budget  for  liie  Bureau  of 

Textiles  and  Furs. 
To :  Paul  Rand  Dixon,  Chairman,  via  John  W.  Wheelock,  Executive  Director. 
From  :  Henry  D.  Stringer,  Director,  Bureau  of  Textiles  and  Furs. 

The  following  plans  are  based  on  the  assumption  that  Congress  will  approve 
the  recommendations  of  the  Bureau  of  the  Budget  for  additional  staff  and 
funds  for  the  Bureau  of  Textiles  and  Furs  as  presently  .set  forth  in  the  Fiscal 
Year  1970  Budget : 

1.  By  July  1,  1970,  the  beginning  of  fiscal  year  1971,  or  during  the  following 
12  months,  it  is  anticipated  that  the  Secretary  of  Commerce  under  the  amend- 
ment to  the  Flammable  Fabrics  Act  will  have  designated  certain  categories  of 
textile  products  \Ahich  are  hazardous  and  that  the  Department  of  Commerce 
will  have  provided  tests  for  such  products.  It  is  expected  that  among  the  first 
such  categories  designated  by  the  Secretary  of  Commerce  will  be  bedding  and 
upholstered  furniture,  and  probably  rugs,  draperies,  and  certain  other  interior 
furnishings  and  decorations. 

Such  action  by  the  Secretary  of  Commerce  and  the  Commerce  Department  will 
call  for  insi)ection  of  several  segments  of  industry  that  heretofore  the  Bureau 
of  Textiles  and  Furs  has  not  had  occasion  to  call  upon,  such  as  mattress  manu- 
facturers, box  spring  manufacturers,  and  upholstered  furniture  manufacturers. 
In  addition,  the  plans  of  the  Bureau  of  Textiles  and  Furs  for  the  enforcement 
of  this  statute  are  to  contact  and  work  closely  with  state  and  local  fire  marshals 
and  fire  chiefs  so  that,  when  fires  involving  fabrics  occur  in  the  categories  speci- 
fied by  the  Secretary  of  Commerce,  the  Bureau's  investigators  will  be  called 
in  to  determine  if  the  Flammable  Fabrics  Act  has  been  violated.  Such  a  program, 
we  believe,  is  what  Congress  and  President  Johnson  expected  when  this  amend- 
ment to  the  Flammable  Fabrics  Act  was  pa.ssed  and  signed. 

2.  Rule  36  under  the  Wool  Products  Labeling  Act  is  no  longer  effective,  but 
the  problem  that  gave  rise  to  this  regulation  is  still  with  us  and  probably  will 
become  more  pressing  rather  than  less.  Those  importers  who  might  be  a  little 
bit  short  on  principles  will,  no  doubt,  read  the  Court's  decision  as  a  license 
to  bring  in  goods  from  abroad  with  little  or  no  concern  for  the  fiber  content 
set  forth  on  the  labels.  Further,  with  imports  increasing  in  an  ever  greater 
volume,  there  will,  without  question,  be  more  and  more  nii.sbranded  goods 
included. 

The  Bureau  of  Textiles  and  Furs  plans  to  assign  resident  investigators  to 
the  New  York  Cu.stoms'  office  in  Manhattan  and  at  the  Cu.stnms'  office  at  Kennedy 
Airport  with  the  con.sent  of  the  Bureau  of  Customs,  to  peruse  entry  papers 
of  imported  fabrics  and  textile  products  under  the  Wool  Act,  the  Textile  Act. 
and  the  Flammable  Fabrics  Act.  Investigators  at  other  ports  of  entry  will  check 
imports  at  the  resi>ective  Customs'  offices  on  a  daily  or  weekly  basis  as  appears 
to  be  necessary.  Questionable  entries  will  be  sampled  at  Customs  or  at  the  place 
of  business  of  the  importer  and  later  tested. 

In  this  manner  it  is  hoped  to  overcome  the  failure  of  Rule  36  and  to  stem  the 
influx  of  misbranded  merchandise  from  abroad. 

3.  Despite  the  continuing  emphasis  on  the  proper  labeling  of  artificially-colored 
mink,  misbranding  is  rampant  in  the  fur  industry.  There  are  large  profits  to  be 
made  in  misbranding  fur  products  as  natural  when,  in  fact,  they  are  dyed  or 
color  altered.  The  P>ureau  is  presently  working  on  this  matter  and  will  continue 
to  throughout  fi.scal  year  1970.  However,  in  all  probability,  the  problem  will  still 
be  prevalent  in  fiscal  year  1971. 

The  Bureau's  enforcement  plans  in  this  matter  are  to  examine  the  records  of 
the  mink  dre.s.sers  ix>riodically  to  ascertain  how  they  are  dressing  mink  skins 
that  lend  them.selves  to  dyeing,  then  check  the  invoices  of  the  dressers  to  deter- 
mine their  cu.stomers.  The  customers  will  then  be  Inspected  and  the  lots  of  skins 
noted  at  the  dressers  checked  to  ascertain  if  the  fur  garment  manufacturers  are 
labeling  their  fur  products  correctly.  This  is  a  time-con.suming  process  but  it  has 
been  successful  in  the  past  in  uncovering  much  misbranding. 
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Passing  off  dyed  mink  garments  as  natural  is  a  serious  fraud  on  the  consumer, 
as  the  selling  price  of  a  natural  mink  garment  is  one-third  to  one-half  higher 
than  a  similar  dyed  garment.  Further,  mink  garments  that  are  dyed  will  oxidize 
in  time  and  will  lose  their  rich  dark  color,  to  the  damage  of  the  purchaser.  By 
such  actions  the  unscrupulous  manufacturer  is  unjustly  enriched  and  his  law- 
abiding  competitor  is  subjected  to  unfair  competition. 

4.  Another  area  of  fraud  in  the  fur  trade,  but  one  the  Bureau  has  not  had  the 
personnel  to  date  to  cover,  is  the  passing  off  as  new,  u.'-ed  fur  garments  or  garments 
manufactured  from  used  fur.  It  is  hoped  that  a  drive  may  be  made  on  this 
problem  in  fiscal  year  1971. 

Many  women  trade  in  used  fur  coats  when  purchasing  new  ones.  If  the  coats 
are  in  good  or  fair  condition  they  are  sold  to  dealers  who  purchase  used  garments. 
It  is  believed  by  the  Bureau  that  in  many  cases  a  new  lining  is  put  into  the 
garment  and  any  obvious  repairs  made,  and  the  secondhand  product  is  then 
sold  as  new.  Also  along  this  same  line,  used  fur  in  fair  condition  taken  from 
old  garments  is  remade  into  garments,  which  should,  under  the  Fur  Act,  be 
labeled,  invoiced,  and  advertised  as  "used  fur",  but  the  Bureau  suspects  large 
numbers  of  such  garments  are  sold  as  new. 

Many  of  the  men  engaged  in  this  type  of  fraud  conduct  auctions  or  run  special 
sales  in  local  stores  for  a  few  days  at  a  time  and  then  move  on.  The  nature  of 
the  problem  makes  it  difficult  to  police  and  takes  much  more  time  to  investigate 
than  legitimate  furrierh-  located  at  fixed  addresses.  The  investigation  of  this 
fraud  requires  a  check  of  the  used  fur  dealers'  records  and  the  tracing  down 
of  recent  shipments  of  known  used  garments  to  retailers  to  determine  how  they 
are  represented  and  sold  to  un.suspecting  consumers. 

5.  The  Fur  Products  Labeling  Act  requires  the  country  of  origin  of  imported 
furs  to  be  shown  on  the  labels  attached  to  fur  products  and  also  on  invoices 
covering  such  products.  Large  quantities  of  ranch  mink  are  imported  into  the 
United  States  each  year  from  Canada,  Norway.  Sw('(l^^n,  Denmark,  Finland, 
Poland,  and  Japan.  Many  of  the.se  skins  are  interior  to  llie  ranch  mink  bred 
in  this  country,  as  mink  ranching  is  a  much  older  industry  here  than  in  the 
foreign  countries  and  over  the  years  our  ranchers  have  developed  finer  strains 
of  mink.  Also,  the  feed  of  the  animals  in  the  United  States  is  better  than  in 
most  foreign  countries,  resulting  in  finer  fur  pelts. 

Although  the  number  of  imported  mink  skins  is  high,  it  is  seldom  that  mink 
trim  on  fabric  coats  and  suits  show  a  foreign  country  of  origin  :  and  it  is  rare, 
if  ever,  that  a  full  fur  garment  is  found  with  a  tag  showing  a  foreign  country 
of  origin.  A  start  was  made  this  year  on  correcting  this  problem,  but  it  was  halted 
shortly  after  it  started  when  the  investigators  were  needed  on  the  more  pressing 
matter  of  the  passing  off  of  dyed  mink  as  "natural".  In  the  short  time  devoted 
to  the  program,  .several  cases  were  develoiJed  against  fur  manufacturers  engaged 
in  this  fraud. 

Passing  off  foreign  ranch  mink  as  domestic  is  unfair  to  the  consumer  and 
definitely  injures  the  domestic  mink  rancher  who  usually  has  a  better  product 
and  whose  labor  and  overhead  is  much  higher  than  his  foreign  competitor's.  It 
is  hoped  that  by  fi.scal  year  1971  the  Bureau  will  have  the  personnel  and  time 
to  concentrate  on  this  type  of  misrepresentation. 

6.  Several  years  ago.  when  PPB  was  initiated,  the  Bureau  of  Textiles  and 
Furs  spent  a  great  deal  of  time  and  energy  in  developing  a  long-range  inspection 
program.  It  was  determined  that  with  a  moderate  increase  in  personnel  each 
year  the  Bureau  could  eventually  cut  down  the  average  i>eriods  of  time  between 
inspections  of  manufacturers  and  wholesalers  to  once  in  every  five  years,  and 
retailers  to  once  in  every  eight  to  ten  years.  Each  year  since  the  .start  of  PPB 
the  Bureau  has  reciuested  the  necessary  i>eople  and  money  to  put  this  program 
into  operation,  but  each  year  this  plan  has  been  cut  at  the  Bureau  of  the 
Budget  or  in  Congress. 

However,  with  the  increase  in  personnel  expected  from  Congress  in  fiscal  year 
1970,  for  the  Wool  and  Flammable  Fabrics  programs,  it  is  felt,  as  a  side  effect, 
that  the  Bureau  will  get  additional  coverage  on  its  in.spection  work  in  fiscal 
year  1971. 
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7.  If  a  20  percent  increase  in  the  budget  for  the  Bureau  of  Textiles  and  Furs 
is  approved  in  fiscal  year  1971,  greater  emphasis  will  be  put  on  the  inspection 
program  mentioned  above.  This  program  has  been  outlined  in  detail  in  the  budget 
requests  for  fiscal  years  1968,  1969,  and  1970.  In.spection  work  is  the  basis  of 
the  Bureau's  enforcement  of  the  four  Acts  administered  by  it.  Constant  checking 
of  importers,  manufacturers,  wholesalers,  and  retailers  is  necessary  as  the  fiber 
content  of  fabrics  in  garments  changes  from  season  to  season.  A  manufacturer 
who  is  properly  labeling  his  .spring  wear  may  misbrand  his  winter  garments 
six  months  later.  A  retail  store  which  is  scrupulous  in  seeing  its  merchandise 
is  properly  labeled  and  truthfully  advertised  next  year  may  have  a  new  man- 
ager who  is  trying  to  outdo  his  predecessor  and  who,  in  his  enthusiasm  for  addi- 
tional sales,  is  not  careful  of  the  store's-  labeling  and  advertising  i>olicies.  The 
Bureau  has  been  successful  in  its  formal  investigation  work  only  because  of  the 
efforts  of  its  field  investigators  in  pursuing  their  inspection  work.  Over  90  per- 
cent of  the  Bureau's  formal  cases  are  initiated  through  the  Bureau's  inspection 
program. 

Respectfully  submitted. 

Henry  D.  Stringer, 
Director,  Bureau  of  Textiles  and  Furs. 
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Program    Memorandum — Bureau   of    Industry    Guidance — Fiscal  Year   1971 

During  Fiscal  Year  1971,  the  Bureau  of  Industry  Guidance  will  continue  to 
intensify  its  efforts  to  inform  and  guide  the  business  community  as  to  legal 
recjuirenients  pertaining  to  specific  practices,  thereby  enhancing  the  Commission's 
efforts  both  in  the  Held  of  consumer  protection  and  maintaining  competition. 

In  planning  its  programs  for  Fiscal  Year  1970,  the  Bureau  attempted  to 
achieve  a  balance  between  the  new  major  programs  in  the  areas  of  consumer 
protection  and  maintenance  of  competition.  However,  no  attempt  to  accomplish 
a  similar  balancing  in  Fi.scal  Year  1971  is  contemplated.  Instead,  because  of  the 
demonstrated  need  for  continued  efforts  by  the  Commission  to  develop  new  con- 
sumer protection  programs,  it  is  felt  that  the  Bureau  is  justified  in  placing  added 
emphasis  on  the  fornuilation  and  implementation  of  such  new  programs.  To  be 
sure,  some  new  programs  to  further  assist  the  Commission's  efforts  in  maintaining 
competition  will  be  developed.  In  addition,  programs  scheduled  to  be  inaugurated 
in  this  field  in  FY  1970  will  also  be  carried  forward  to  the  following  year. 

In  connection  with  programs  to  maintain  competition,  it  should  be  noted  that 
the  Commission,  in  issuing  the  revised  Guides  affecting  promotional  assistance 
programs,  indicated  that  it  would  review  the  effectiveness  of  the  Guides  18 
months  after  promulgation.  Inasmuch  as  future  Industry  Guidance  activity 
involving  Sections  2  (d)  and  (e)  of  the  amended  Clayton  Act  may  well  be  dictated 
by  the  results  of  the  Commission's  review,  it  is  not  felt  that  the  planning  of 
far  reaching  and  ambitious  new  programs  in  this  area  is  warranted  at  the  present 
time. 

In  establishing  programs  within  the  Bureau,  full  consideration  has  been  given 
to  two  problems  which  appear  to  be  closely  interrelated,  i.e.,  reasonable  allocation 
of  manpower  and  financial  resources  versus  expeditious  handling  of  existing  and 
future  workloads  within  a  minimal  amount  of  time.  Because  of  the  fact  that  the 
annual  programs  of  the  Bureau  are  to  some  extent  subject  to  change  as  a  result 
of  instructions  received  from  the  Commission  from  time-to-time,  the  programs 
set  forth  below  have  been  developed  with  due  consideration  to  the  manpower 
resources  available  through  the  program  year,  bearing  in  mind  the  possibility 
for  a  need  to  shift  a  portion  of  available  manpower  from  planned  programs  to 
others,  unplanned  for,  but  brought  to  the  attention  of  the  Bureau  by  the  Commis- 
sion with  instructions  to  take  action. 

Accordingly,  the  following  are  the  major  specific  project  recommendations  of 
this  Bureau  for  Fiscal  Year  1970 : 

NEW   PROGRAMS   AT   CURRENT   MANPOWER   LEVELS 

1.  Goal:  To  regulate  and  clarify  price  advertising  of  autonioMles.  (Consumer 
Protection) 

The  purchase  of  an  automobile  constitutes  a  substantial  outlay  of  funds  on  the 
part  of  the  average  American  consumer.  In  many  resi^ects,  the  consumer  is  en- 
tirely at  the  mercy  of  the  manufacturer  and  the  automobile  dealer  in  attempting 
to  make  a  meaningful  price  comparison  when  shopping  for  either  differing  makes 
of  automobiles  or  for  the  same  automobile  sold  by  competing  distributors.  In 
addition,  the  cost  of  an  automobile  has  become  one  of  the  major  factors  in  auto- 
mobile advertising  both  at  the  manufacturing  and  distributing  levels.  Many 
purchasers,  it  is  believed,  make  their  selection  of  an  automobile  as  much  on  the 
basis  of  price  as  on  i>erformance,  style,  available  accessories,  etc. 

Strategy:  Following  extensive  studies  of  a  number  and  variety  of  pricing  prac- 
tices which  have  been  brought  to  the  attention  of  the  Commission  in  preliminary 
form,  a  formal  i)roceeding  will  be  initiated  in  areas  requiring  siiecific  attention. 
Preliminary  information  indicates  the  existence  of  many  areas  apparently  requir- 
ing attention,  namely,  announcements  of  new  car  prices  which  make  comparison 
to  previous  year  corresponding  models  without  disclosure  of  changes  in  standard 
or  optional  equipment;  pricing  advertisements  that  conceal  actual  price  in 
creases  by  reduction  in  warranty  coverage ;  failure  to  reveal  in  new  car  price 
advertising  charges  imposed  for  accessories  depicted  or  described  but  not  in- 
cluded in  delivery ;  and  using  the  preticketed  price  of  new  automobiles  which  is 
required  under  the  Automobile  Information  Disclosure  Act  as  a  means  of  mis- 
representing actual  prices  in  a  trade  area  and  as  a  means  of  deceiving  customers 
on  price  savings.  Thus,  new  car  pricing  has  become  a  veritable  jungle  of  meaning- 
le.ss  phrases  to  the  purchasing  public,  and  the  study  and  subsequent  proceeding 
will  attempt  to  bring  some  order  out  of  the  present  chaos. 
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A1tcr)>atii-c:  The  natural  alternative,  of  course,  is  to  attack  tlie  problem  by 
complaints  directed  at  the  four  principal  automotive  manufacturers.  However,  to 
include  both  domestic  and  foreign  cars,  a  further  multiplicity  of  complaints  would 
become  necessary.  Therefore,  attention  to  all  of  the  problems  in  a  single  Industry 
Guidance  proceeding  would  seem  to  not  only  provide  the  most  timely  and  expedi- 
tious solution  to  the  problem  but,  in  addition,  have  the  added  value  of  a  savings 
in  time,  funds  and  manpower. 

In  addition,  practices  sought  to  be  remedied  may  not  be  such  as  to  be  amenable 
to  single  complaints  in  each  situation.  This  obstacle  could  be  overcome  by  the 
public  hearing  asi>ect  of  the  Industry  Guidance  procedure. 

Basifi:  Because  of  the  annual  multibillion  dollar  sales  in  this  industry,  as  well 
as  the  individual  cost  of  a  new  automobile  to  consumers,  it  is  felt  that  this  project 
is  of  major  economic  significance  and,  therefore,  deserves  high  priority  attention. 

Mmiijoiccr:  It  is  estimated  that  the  project  will  call  for  the  full-time  .-crvncs 
of  one  attorney  from  inception  to  completion  of  the  project,  with  the  i>eriodic 
assistance  of  one  or  two  additional  attorneys  during  the  public  hearing  stages  of 
the  proceeding. 

Completion.  Date:  No  earlier  than  the  end  of  Fiscal  1!>71  and.  depending  upon 
the  difficulties  encountered  during  the  proceeding,  completion  may  not  be  ac- 
complished until  the  tir.st  half  of  FY  1972. 

2.  Goal:  To  obtain  disclosure  in  adrcrtisinff  and/or  hy  laheling  of  important 
product  information  for  various  consumer  products.    (Consumer  Protection) 

Many  products  on  the  market  today  are  .sold  with  either  minimal  or  no  in- 
formation being  provided  the  purchaser  as  to  performance,  content,  care,  dur- 
ability or  safety  characteristics.  As  a  con.secpience,  consumers  have  little  or  no 
basis  for  making  comparative  evaluations  of  competing  merchandise  prior  to 
buying  an  item  of  merchandi.se.  Annually,  Consumers  Union  reiiorts  on  a  num- 
ber of  products  which,  through  comparative  testing,  have  been  demonstrated  to 
be  safer,  more  dependal)le.  more  easily  cared  for  than  competing  products,  many 
of  which  are  higher  lu-iced  than  the  so-called  "best  buys."  Not  only  would  the 
general  availal)ility  of  such  information  be  useful  to  consumers,  but  failure 
to  disclose  salient  facts  of  the  type  set  forth  above  may  result  in  actionable 
deception  under  Section  5  of  the  FTC  Act. 

strategy:  A  feasibilty  study  will  be  commenced  to  determine  the  application 
of  Section  .">  to  the  advertising  of  certain  consumer  products  for  the  piirpose 
of  deciding  whether  failure  to  disclose  product  information  may,  in  fact,  be  a 
cau.se  of  misleading  and  deceiving  consumers.  A  parallel  study  will  be  ct>m- 
menced  to  identify  products  or  product  lines  which,  becau.se  of  their  nature, 
would   require   affirmative   Commission  action   to  compel   necessary  disclosures. 

Should  it  be  determined  that  the  Commission  has  authority  to  act  and  should 
the  need  for  such  action  be  demonstrated,  as  we  anticipate  it  will  be.  steps  will 
then  be  taken  to  develop  one  or  more  Indu>try  (Juidance  proceedings  in  whicJi 
the  participation  of  industry  members,  consumer  groups,  relevant  government 
agencies,  business  groups  and  qualified  individuals  will  actively  be  sought.  Such 
proceedings  will  initally  seek,  by  voluntary  means,  to  determine  the  types  of 
disclosures  nece.-sary  for  given  products  as  well  as  the  means  by  which  such  dis- 
closures will  be  made  in  order  to  carry  out  the  Connuission's  objectives.  Con- 
currently, or  immediately  following  this  phase  of  activity,  effort  will  be  devoted 
to  compel  di.sclosure  of  relevant  information  by  manufacturers  of  products  who, 
it  may  reasonaltly  be  anticipated,  will  be  reluctant  or  unwilling  to  participate 
in  any  project  of  voluntary  cooperation.  The  information  to  be  elicited  will 
cover  product  characteristics  of  the  type  mentioned  above,  i.e.,  .safety,  perform- 
ance, etc.,  for  the  purpo.se  of  establishing  a  basis  upon  which  further  Commission 
action  may  be  predicated. 

Basis:  Since  safety,  care  and  performance  characteristics  of  certain  products 
are  of  concern  and  interest  to  consumers  and  Inasmuch  as  uncounted  new  prod- 
ucts, particularly  in  the  area  of  maj(u-  and  minor  appliances,  come  on  to  the 
market  annually,  it  is  felt  that  the  program  outlined  above  ha.s  important  ec- 
onomic and  social  significance.  Moreover,  as  an  added  by-product  to  the  objectives 
of  this  program,  it  may  lie  anticip:it('d  that  -ucc.'ssfnl  Commis-ion  action  in 
this  area  may  have  the  salutiiry  effect  of  causing  manufacturers  to  upgrade 
their  engineering  and  manufacturing  techni(iues  and  processes  for  the  purpose 
of  producing  and  marketing  better  performing  aiul  more  competitive  products. 

Manpoirer:  In  the  initial  stages,  it  is  estimated  that  the  projtH't  will  call  for 
the  services  of  at  least  one  attorney  on  a  full-time  basis.  Until  completion  of 
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the  initial  studies,  it  will  not  be  possible  to  estimate  further  manpower  require- 
ments other  than  to  state  that  an  obvious  increase  in  the  allocation  of  manpower 
resources  will  be  necessary. 

Coniplction  Date:  I'ntil  initial  studies  have  b<'en  completed,  no  estimate  can 
be  made  as  to  the  duration  of  this  pi'oject. 

3.  Goal:  To  prevent  the  dceeptive  advertisinr/  of  franchise  offers.  (Consumer 
Protection) 

In  recent  years,  franchising  has  exploded  in  much  the  same  way  as  conglom- 
erate mergers  and  become  a  successful  method  for  the  developer  or  promoter  of 
new  or  successful  service  or  product  lines  to  expand  into  new  market  areas,  in- 
crease distribution  and  gain  wider  acceptance  for  his  merchandise.  Today, 
frnnhcises  are  available  for  a  vast  array  of  products  and  services,  ranging  from 
the  conventional  vending  machine  franchise  to  lines  of  clothing  and  various 
forms  of  food,  beverage,  rental  and  other  services. 

However,  with  the  growth  and  success  of  franchise  operations,  the  sharp 
operator  has  made  his  anticipated  appearance  on  the  scene.  Unfortunately,  many 
of  the  deceptive  schemes  which  have  evolved  in  this  field  have  been  aimed  at 
minority  and  marginal  economic  groups  which,  because  of  the  current  climate, 
are  particularly  susceptible  of  being  misled. 

In  recent  years,  the  Department  of  Commerce  and  the  Small  Business  Admin- 
istration, in  their  efforts  to  increas?  and  upgrade  minority  ownership  and  opera- 
tion of  small  businesses,  particularly  in  the  inner  city,  have  determined  that 
franchising  is  an  exceptionally  well  suited  means  to  acccmiplish  their  objectives. 
Franchisees  derive  the  benefit  of  proven  Ivnow-how  developed  and  tested  by 
franchisors  and  enjoy  the  benefits  of  product  identification. 

Aware  of  the  attempts  of  these  agencies  to  persuade  minority  groups  to  con- 
.sider  franchise  arrangements,  the  sharp  oi)erators  have  tailored  their  efforts  to 
the  situation.  Principal  among  the  many  misrepresentations  being  made  are 
those  involving  the  exaggeration  of  profits  and  earnings  as  well  as  empty  prom- 
ises of  exclusive  territories,  the  type  of  assistance  and  training  to  be  furnished 
by  franchisors,  etc. 

Stratef/y:  An  Industry  Guidance  proceeding  will  be  commenced  for  the  diial 
purposes  of  developing  rules  or  guides  dealing  with  the  deceptive  advertising  of 
franchise  offers,  and  at  the  same  time  preparing  a  consumer  bulletin  or  pamphlet 
to  advise  franchisees  of  the  pitfalls  which  they  should  anticipate  when  consider- 
ing entering  into  an  agreement.  It  is  felt  that,  given  wide  distribution  of  both 
the  final  rule  or  guide  and  the  consumer  pamphlet  (perhaps  utilizing  the  facili- 
ties of  the  Department  of  Commerce  and  the  Small  Business  Administration,  as 
well  as  those  at  the  Comimssion's  dispo.sal),  we  will  be  able  to  effectively  inform 
and  advise  both  franchisors  and  franchisees  of  the  requirements  of  law  and 
thereby  preclude  a  number  of  the  unlawful  practices  presently  being  engaged  in. 

Alternative:  Here,  as  in  many  other  situations,  the  sole  alternative  appears 
to  be  Commission  action  on  a  case-by-case  basis  rather  than  on  the  industr.vwide 
basis.  Such  activity,  in  this  instance,  is  deemed  to  be  highly  inappropriate  because 
of  the  time  litigative  work  would  entail  and  the  probable  lack  of  immediate  im- 
pact which  such  work  would  have  on  those  most  affected  by  the  practices  in 
question.  From  the  information  available  to  the  Bureau  at  the  present  time,  it 
would  appear  that  the  Commission's  activity  in  this  area  would  best  be  directed 
toward  education  rather  than  litigation,  reserving  formal  proceedings  to  obtain 
effective  compliance  with  a  rule  or  guide,  where  necessary. 

Basis:  This  project  was  .selected  for  consideration  because  of  the  strong  socio- 
economic implications  involved,  particularly  as  they  affect  minority  groups. 

Manpou-er:  It  is  anticipated  that  this  project  can  l)e  completed  during  FY 
1971  through  full-time  utilization  of  the  services  of  one  attorney. 

Completion  Date:  It  presently  appears  that  the  project  could  be  formally  com- 
menced and  completed  during  FY  1971. 

ADDITIONAL    PROGRAMS    AT    INCREASED    MANPOWER    LEVELS 

The  following  are  additional  programs,  considered  to  be  of  major  importance 
and  listed  in  order  of  priority,  which  will  be  undertaken  in  the  event  that  the 
Commission  and  the  Bureau  is  authorized  an  increase  in  manpower.  In  this  con- 
nection, it  should  be  noted  that  in  the  event  that  programs  set  forth  in  the 
previous  category  are  completed  at  an  earlier  date  than  presently  anticipated  or 
that  major  programs  carried  over  from  Fiscal  Year  1970  are  terminated  prior  to 
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the  end  of  FY  1971.  attention  may  then  ))e  immediately  given  to  the  programs 
in  this  category,  set  forth  below. 

1.  Goal:  To  forestall  itiscriminatory  advertising  and  promotional  alloirances 
under  Section  2{d)  of  the  Amended  Clayton  Act  in  the  electrical  home  appliance 
industry.  (Maintaining  Competition) 

This  program  is  intended  to  insure  that  advertising  and  promotional  allow- 
ances by  manufacturers  of  electrical  home  appliances  (radios,  television  sets, 
stereos,  phonographs,  and  similar  household  electrical  units)  offer  and  make 
available  on  proportionally  equal  terms  such  allowances  to  all  customers  com- 
peting in  the  distribution  of  such  goods. 

Strategy:  The  electrical  home  appliance  industry  is  composed  of  the  principal 
manufacturers  of  radios,  televisions  and  other  home  entertainment  instruments. 
The  industry  thus  has  a  number  of  large  national  advertisers  engaging  in  heavy 
advertii^ing  outlays.  As  presently  viewed,  we  believe  this  industry  is  so  structured 
as  to  indicate  a  "predisposition  to  tailor  their  advertising  allowance  programs 
to  suit  their  larger  customers,  thereby  discriminating  against  the  smaller  ones. 
The  Commission  recently  is.s«ed  Guides  for  Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services.  These  Guides  will  furnish  such  manu- 
facturers with  a  working  knowledge  of  the  requirements  of  law. 

To  insure  a  more  meaningful  compliance  with  the  Guides,  however,  a  study 
will  be  undertaken  to  ascertain  whether  an  Industry  Guidance  proceeding  might 
be  inaugurated,  similar  perhaps  to  that  previously  undertaken  by  the  Conunis- 
sion  in  the  Men's  and  Boys'  Tailored  Clothing  Industry.  In  this  last  mentioned 
proceeding,  a  Trade  Regulation  Rule  was  adopted  which  created  a  pre.sumption 
that  the  granting  or  furnishing  of  advertising  or  i)romotional  allowances  to  cus- 
tomers would  be  presumed  not  to  have  been  made  available  on  proportionally 
equal  terms  unless  made  available  in  accordance  with  all  the  terms  and  condi- 
tions of  a  written  plan  supplied  to  all  competing  customers. 

Alternative:  The  approach  set  forth  above  is  actually  an  alternative  to  an  in- 
dustrywide proceeding,  attacking  discriminatory  advertising  and  promotional 
allowances  within  the  entire  electrical  home  appliance  industry,  or  separately  for 
each  product  or  type  of  product.  The  first,  a  frontal  attack  approach,  is  deemed 
to  be  an  inordinate  waste  of  time  and  manpower.  The  second  approach,  dealing 
on  a  product-by-product  basis,  is  viewed  as  being  unnecessarily  restrictive  and. 
for  this  reason,  wasteful  of  time  and  manpower  also.  Correction  of  discrimina- 
tory practices  in  this  industry  by  the  "presumption  of  illegality"  approach  would 
appear  to  have  every  prospect  of  being  successful,  with  equal  benefit  to  the  Com- 
mission and  to  the  industry.  The  prospect  of  such  success  is  enhanced  by  the  ex- 
perience gained  during  the  compliance  survey  in  the  Men's  and  Boys'  Tailored 
Clothing  Industry  wherein  responses  were  solicited  from  over  500  industry 
members. 

Basis:  Because  of  the  broad  reach  of  this  industry  on  the  purchasing  habits 
of  the  public,  and  because  of  the  apparent  large  sums  of  money  spent  on  the  ad- 
vertising of  industry  products,  this  project  is  deemed  to  have  important  economic 
significance,  particularly  as  to  industry  members. 

Manpoivcr:  At  the  present  time,  it  would  not  appear  that  more  than  one  ex- 
perienced attorney  would  be  required  to  work  on  this  project  on  a  full-time 
basis. 

Completion  Bate:  Completion  will  depend  upon  whether  the  program  is  com- 
menced during  FY  1971.  In  any  event,  a  period  of  one  year  would  appear  to  be 
neces.sary  for  development  and  completion  of  the  project. 

2.  Goal:  To  protect  consumers  with  respect  to  excessive  efficacy  adrertising 
claims  of  oral  antiseptics  and  dcntrifices.    (Consumer  Protection) 

It  is  estimated  that  the  consuming  public  spends  several  hundred  million 
dollars  annually  on  various  oral  anti.septics.  niouthwa.shes.  and  dentrifi(  es.  Much 
of  this  expenditure  is  induced  by  all-out  campaigns  by  manufacturers  through 
television  and  periodical  advertising  nuiking  exaggerated  claims  for  the  efficacy 
of  their  products. 

Strategy:  A  study  will  be  undertaken  to  ascertain  what  steps  can  be  taken 
under  Industry  Guidance  procedures  to  alleviate  the  exce.s.ses  that  may  be  found 
in  such  advertising.  The  study  will  concentrate  on  claims  that  particular  oral 
anti.sci)tics  or  mouthwashes  provide  all-day  protection  to  users.  Likewise,  many 
dentrifices  ar<»  promoted  solely  for  their  capability  to  produce  whiter  teeth,  rather 
than  for  the  normal  use  of  dentrifices  to  clean.se  the  teeth  to  help  eliminate  or 
reduce  decay.  Available  preliminary  information  indicates  that  at  best  most  oral 
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antiseptics  and  mouthwashes  are  quite  ineffective  in  reducing  or  stopping  "bad 
breath"  for  any  except  very  short  periods  of  time. 

Of  far  greater  importance,  however,  dentrifices  that  apparently  guarantee 
whiter  teetli  may  contain  liarmful  abi-asives  wliicli  could,  by  continued  use,  have 
a  deleterious  effect  upon  teeth  enamel.  As  a  consequence,  in  order  to  enliance 
the  cosmetic  effect  of  such  products,  they  may  be  compounded  in  such  a  manner 
which,  although  not  by  design  perhaps,  has  the  ultimate  effect  of  endangering 
the  dental  health  of  large  numbers  of  consumers. 

Should  it  be  determined  from  further  study  that  such  excessive  claims  are 
being  made  and  are  deceptive,  appropriate  proceedings  to  correct  these  matters 
will  be  initiated. 

Alternative:  An  alternative  program  to  proceed  on  a  case-by-case  approach 
against  those  manufacturers  producing  and  promoting  selected  products  found 
to  be  advertised  in  a  deceptive  manner,  in  the  hope  that  issuance  of  orders  would 
be  sufficient  inducement  to  other  manufacturers  of  related  products  to  tone  down 
their  advertisements,  was  not  considered  an  effective  deterrent.  The  large  sums 
of  money  expended  by  consumers  on  these  products,  the  ea.se  of  manufacture  by 
simply  using  additives  to  promote  other  and  equally  excessive  efficacy  claims, 
clearly  indicates  the  need  for  a  broad  approach  to  this  problem.  At  the  same 
time,  it  is  felt  that  considerable  time  and  public  funds  could  be  conserved  and 
consumer  protection  achieved  through  the  type  of  program  described  above. 

Basis:  Because  of  the  possible  health  implications  as  well  as  the  high  degree 
of  con.sumer  si>ending  for  products  covered  by  this  project,  it  is  felt  that  major 
consideration  is  deserved. 

Maupnircr:  This  project  will  require  the  services  of  one  attorne.v  on  a  full- 
time  basis. 

Completion  Date:  A  ixriod  of  from  nine  months  to  one  year  appears  to  be 
necessary  to  complete  this  project  from  its  inception,  subsequent  to  the  comple- 
tion of  preliminary  studies.  The  studies  themselves  may  involve  a  period  of  from 
two  to  four  months. 

3.  Goal:  To  determine  the  need  for  the  labeling  of  special  care  products  to 
provide  for  consumer  protection. 

This  Bureau  is  presently  engaged  in  a  pilot  study  to  determine  the  possibility 
(if  extending  the  application  of  Section  T)  to  require  that  textile  products  requiring 
special  care  and  handling  be  labeled  with  appropriate  instructions  for  such  care 
and  handling.  In  this  regard,  it  is  felt  that  products  other  than  those  in  the 
textile  field  may  be  in  need  of  similar  treatment. 

^t rat e fill :  A  broad  survey  and  study  will  be  initiated  with  a  view  to  locating 
and  identifying  products  outside  the  textile  field  which,  because  of  their  nature, 
may  require  special  care  and  handling.  The  study  will  have  as  one  of  its  objec- 
tives the  determination  of  whether  the  Commission  not  only  can  but  should, 
attempt  to  make  further  entry  into  this  area  beyond  the  proceeding  presently 
under  consideration.  Chief  among  the  objectives  of  the  project  will  be  an  attempt 
to  reach  a  conclusion  as  to  the  manpower  requirements  necessary  to  develop  and 
implement  a  program  of  this  nature  and  whether  a  cost-in-relation-to-benefit 
approach  to  the  pi-oblem  will  indicate  that  the  Commission  should  either  make  a 
manpower  and  resources  commitment  to  future  programs  or  take  no  further 
action. 

Alternative:  AVe  could,  as  an  alternative,  plan  to  take  no  further  action  in 
this  area.  However,  there  exists  a  pos.sibilit.v  that  the  proceeding  presently  being 
considered  may  germinate  future  requests  for  CommiSiSion  action  in  other  product 
areas.  Taken  one  at  a  time,  such  requests  might  entail  an  unwarranted  expendi- 
ture of  manpower  in  individual  programs,  with  a  net  result  that  more  manpower 
would  be  expended  by  this  approach  than  by  a  general  study.  By  planning  to 
survey  the  entire  (luestion  at  one  time,  it  is  felt  that  the  Commission  would  be  in 
a  position  to  make  a  major  policy  decision  on  future  requests  which  is  grounded 
on  sound  legal  and  factual  data  derived  as  a  consequence  of  the  study. 

Basis:  This  program  has  been  selected  because  of  the  apparent  need  to  deter- 
mine whether  future  Commission  action  is  needed  and  warranted  and,  if  so, 
assist  the  Commission  to  determine  the  form  and  extent  of  any  action  to  be  taken. 

Manpower:  The  services  of  one  attorney  will  be  needed  for  a  period  of  at  least 
six  months  on  a  full-time  basis  or  one  year  on  a  part-time  basis. 

Completion  Date:  Six  to  twelve  months  after  implementation  of  the  program. 
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PROGRAMS    CARRIED   FORWARD 

It  is  anticipated  that  the  following  major  programs  will  be  carried  forward 
into  Fiscal  Year  1971  and,  in  one  instance,  beyond  the  program  year.  Tlie  war- 
ranty and  guarantee  program  is  of  such  an  extensive  nature  that  it  will  not  be 
concluded  until  sometime  during  FY  1972  at  the  earliest.  Need  to  carry  forward 
the  other  two  programs  is  dictated  by  the  fact  that  requested  increases  in  man- 
power for  FY  1970  were  not  authorized. 

1.  Warranty  and  (juarantee  project — To  have  such  warranties  and  guaran- 
tees for  household  appliances  say  what  they  mean  and  mean  what  they  say. 
( Consumer  Protection ) 

2.  Dry  Bakery  Products  Industry — To  foreclose  price  discriminations  un- 
der Sections  2(a)  and  ( d ) .  ( Maintaining  Comi>etition  ) 

3.  Magazine  and  Rook  Distribution  Industry — To  prevent  trade  i-estraints 
through  vertical  and  territorial  restrictions,  price  fixing,  etc.  (Maintaining 
Competition) 

OTHBSJ    PROGRAMS 

1.  In  addition  to  the  major  projects  set  forth  above,  continued  effort  will  be 
devoted  to  our  comi)liance  programs  which  serve  to  make  effective  our  rule  and 
guide  proceedings.  As  the  new  major  projects  set  forth  above  are  completed 
(other  than  studies),  they  will  be  implemented  by  the  establishment  of  new 
compliance  programs. 

2.  The  Advisory  Opinion  work  of  the  Bureau,  which  cannot  be  programmed 
due  to  its  total  reliance  upon  voluntary  requests  for  such  opinions,  will  continue 
to  improve  its  effectiveness  through  its  efforts  to  prepare,  index  and  publish 
advi-sory  opinion  digests  which  have  greatly  enhanced  the  value  of  the  Advisory 
Opinion  program. 
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Memorandum 

Apbil  29,  1969. 

Subject :  Programs  and  special  projects  of  tlie  Bureau  of  Economics  for  fiscal 

1971  budget. 
To  :  Chairman  Dixon,  via  Executive  Director. 
From  :  Director,  Bureau  of  Economics. 

The  following  i.'^  a  description  of  the  Bureau's  basic  programs  for  fiscal  1971  as 
requested  in  Chairman  Dixon's  memorandum  of  March  20, 1969. 

DIVISION    OP    INDUSTRY    ANALYSIS 

It  is  difficult  to  project  programs  and  plans  for  this  Division  because  of  its 
continuing  respon.sibility  to  work  on  special  projects  resulting  from  Commission, 
Congressional  or  other  agency  requests.  This  year  about  two-thirds  of  the  staff 
is  engaged  in  a  special  conglomerate  merger  study.  Although  our  previous  budget 
anticipated  a  limited  study  in  this  area,  such  a  large  allocation  was  unantici- 
jiated.  As  in  previous  Iradget  proposals  there  is  a  listing  as  a  major  project  in 
tlie  Division  "The  Performance  of  Special  Projects".  In  the  last  budget  request 
for  this  Division  an  increase  in  staff  was  recommended  so  that  planned  research 
projects  should  be  continued  along  witli  the  processing  of  the  great  variety  of 
special  projects.  Tliis  type  of  request  should  be  renewed  in  1971. 

Each  year  for  the  past  several  years  the  Bureau  has  had  to  set  priorities 
and  saci-ifice  various  aspects  of  its  planned  research  project  because  it  has  had 
to  devote  so  much  staff  to  special  project.s.  Fiscal  1971  will  be  no  different  unless 
we  get  an  additional  appropriation  of  personnel  amounting  to  20%-309f.  In  the 
event  of  a  20  percent  increase  the  Division  would  expect  under  new  projects  for 
fiscal  1971  to  complete  project  2  listed  below  "Advertising  and  Promotional 
Practices",  project  3  "Consumer  Protection  Studies",  and  project  5  "Economic 
Analysis  of  Commission  Activities". 

Existing  projects  to  be  continued  during  fiscal   1971 

1.  Conglomerate  Mergers. — The  Bureau  is  now  conducting  an  extensive  study 
of  conglomerate  merger  activity.  The  first  phase  of  this  study,  a  summary  review 
of  the  merger  movement,  should  be  completed  in  fiscal  1970.  This  will  be  followed 
by  more  intensive  study  of  factors  found  to  be  important  in  the  first  phase  of 
the  investigation.  We  expect  to  look  in  more  detail  at  financial  incentives  for 
merger  activity,  efficiencies  purportedly  achieved  by  large  conglomerate  firms, 
and  the  effect  of  conglomerates  upon  competition.  The  first  phase  of  the  study  also 
will  undoubtedly  suggest  other  areas  which  should  be  studied  in  depth.  For  ex- 
ample :  Do  conglomerates  spend  less  on  research  and  new  investment  because  of 
their  emphasis  on  merger  activity  ?  Are  there  any  advertising  or  product  promotion 
advantages  for  conglomerate  firms?  Do  conglomerates  practice  widespread  reci- 
procity? Do  defense  and  government  procurement  policies  tend  to  favor  con- 
glomerates ( ITT,  Litton  and  LTV  rely  heavily  on  such  contracts)  ? 

The  general  purpose  of  the  study  is  (a)  to  gain  a  better  understanding  of 
the  causes  and  effects  of  conglomerate  merger  movement,  and  (b)  explore  a  wide 
range  of  policy  alternatives  from  taxation  through  antitrust  which  may  curb 
the  harmful  effects  of  the  movement. 

2.  Industrial  Behavior  and  Market  Struetures. — This  study  explores  the  rela- 
tionship between  the  structure  of  major  industries  and  their  i^erformance  in 
terms  of  prices  and  profits.  Statistical  studies  currently  under  way  in  the  Bureau 
indicate  that  those  industries  with  a  high  degree  of  concentration  are  also  char- 
acterized by  above  average  profits.  Dui-ing  1971  we  will  explore  further  this 
structure/performance  relationship  for  major  industries.  The  analysis  will  focus 
on  two  groups  of  industries — those  that  have  remained  highly  concentrated  over 
a  period  of  years  and  those  that  are  now  in  the  process  of  becoming  more  con- 
centrated. 

NEW    projects    for    FISCAL    1971 

1.  Major  Coneentratcd  Industries. — A  .series  of  in-depth  studies  will  be  con- 
ducted of  important,  highly  concentrated  industries  which  have  shown  poor 
l)erformance  in  recent  years.  Six  industries  have  been  initially  selected  for 
study :  steel,  automobiles,  drugs,  electrical  machinery,  energy  industries  and 
chemicals.  The  studies  will  review  the  overall  performance  of  each  industry  in 
terms  of  pricing  behavior,  level  of  profits,  innovation  and  new  investment.  An 
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analysis  will  be  made  of  the  structural  and  behavioral  characteristics  which 
account  for  the  relatively  poor  performance  of  these  industries.  Policy  recom- 
mendations  will    be   developed   for  improving  performance   wherever  "possible. 

Examination  of  these  highly  concentrated  industries  is  important  from  two 
standpoints.  First,  their  structure  and  pricing  behavior  raise  serious  questions 
from  an  antitrust  standpoint.  Follow-the-leader  pricing  and  price  rigidity  in  the 
face  of  downward  market  pressures  suggest  an  absence  of  effective  competition. 
In  some  of  the  industries,  such  as  automobiles  and  drugs,  the  level  of  profits 
has  been  consistently  above  what  may  be  considered  the  competitive  norm. 

Second,  major  concentrated  industries,  through  the  exercise  of  discretionary 
pricing  power,  contribute  to  both  inflation  and  unemployment.  The  steel  industry, 
in  particular,  has  shown  the  ability  to  resist  downward  price  pressure  and  even 
to  raise  prices  in  the  face  of  excess  capacity.  The  presence  of  large,  highly  con- 
centrated industries  hinders  the  normal  process  of  adjustment  to  shifts  in  demand 
through  price  flexibility.  For  this  reason  it  has  been  difficult  to  control  inflation 
without  incurring  high  levels  of  unemployment.  Since  inflation  is  an  urgent  na- 
tional problem,  a  better  understanding  of  competition  in  the.se  bottleneck  in- 
dustries is  extremely  important. 

The  first  study  will  focus  on  the  steel  industry.  In  addition  to  its  size,  steel 
is  a  key  industry  in  the  production  process,  and  infiuences  prices  throughout  the 
economy.  The  issue  of  discretionary  pricing  power  is  dramatically  illustrated 
by  the  steel  industry  which,  despite  fluctuations  in  demand,  has  followed  a 
"ratchet"  pricing  pattern — always  up  and  almost  never  down.  Steel  producers 
have  tried  to  maintain  this  traditional  pricing  pattern  despite  strong  import 
competition. 

2.  Advertising  and  Promotional  Practices. — This  would  represent  an  expan- 
sion of  the  present  TV  network  study  into  a  general  examination  of  consumer 
goods  marketing  practices.  The  FTC  last  published  a  study  of  advertising  in 
1944.  Since  that  time  television  and  mass  circulation  magazines  have  become  moi-e 
important.  In  addition,  there  are  new  promotional  techniques  such  as  use  of 
coupons,  free  deals,  in-store  promotions,  etc.  Such  changes  in  advertising  may 
have  given  large,  multiproduct  corporations  and  advantage  over  single-line  com- 
panies. For  instance,  a  multiproduct  company  can  more  effectively  use  network 
television  by  showing  several  produqts  on  a  single  program. 

While  there  is  a  great  deal  of  general  information  on  advertising,  very  little 
is  known  about  the  detailed  expenditures  of  multiproduct  firms.  How  are  ad- 
vertising expenditures  allocated  among  different  products?  How  are  expenditures 
distributed  over  a  product  life  cycle?  What  is  the  geographic  distribution  of  ad- 
vertising and  promotion  exi>enditures  for  a  company  like  General  Foods  who 
meets  local  competitors? 

A  primary  objective  of  this  study  will  be  to  evaluate  the  effects  of  advertis- 
ing practices  or  competition.  There  is  substantial  evidence  that  advertising  may 
be  an  important  factor  in  changing  market  structures  and  reducing  competition. 
In  recent  years  the  most  rapid  increases  in  concentration  have  been  in  differen- 
tiated consumer  goods'  industries.  Large  firms  may  be  making  effective  use  of  ad- 
vertising media  such  as  television  to  take  over  markets  formerly  held  by  small 
competitors. 

A  second  issue  to  be  examined  is  the  manner  in  which  advertising  is  fulfilling 
its  role  as  a  source  of  product  information.  Aside  from  the  issues  of  competition, 
advertising  can  i>erform  a  valuable  service  in  alerting  consumers  to  new  products 
and  providing  data  on  i>ei-formance,  quality,  or  safety  characteristics  of  prod- 
ucts. The  Commission,  in  a  memorandum  of  February  12,  1969,  asked  the  Bureau 
to  comment  on  the  need  for  affirmative  disclosure  of  strategic  product  informa- 
tion. If  the  Commission  proceeds  with  a  program  of  affirmative  disclosure,  the 
Bureau  of  Economics  could  assist  the  legal  bureaus  in  formulating  standards. 
Standard  disclosure  of  product  characteristics,  in  addition  to  making  consumer 
choice  easier,  could  also  increase  competition  in  many  industries  by  reducing 
the  degree  of  product  differentiation.  Disclosure  standards  would  make  it  more 
difficult  for  large  firms  to  build  brand  loyalties  based  on  confusing  or  imaginary 
performance  claims. 

3.  Consumer  Protection  Studies. — Certain  industries  represent  "trouble-spots" 
from  the  standpoint  of  consumer  protection.  An  example  is  the  home-improve- 
ment industry,  which  appears  to  suffer  from  flagrantly  deceptive  selling  prac- 
tices, exorbitant  loan  fees,  etc.  Another  recent  area  of  concern  has  been  home 
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appliance  warranties.  It  would  be  useful  for  the  Bureau  of  Economics  to  conduct 
studies  on  a  continuing  basis  of  such  trouble  spots  as  their  existence  becomes 
evident  from  complaints  received  by  the  Commission.  This  could  be  done  by 
periodically  reviewing  complaint  files  to  identify  problem  industries. 

4.  Special  Projects. — One  of  the  most  important  functions  of  the  Division  of 
Industry  Analysis  is  to  undertake  special  projects,  which  may  arise  from  re- 
quests by  Congress,  other  government  agencies,  or  the  Commission.  These  projects 
generally  cannot  be  anticipated  and  often  must  be  completed  on  a  rush  basis.  An 
example  of  such  a  project  was  the  investigation  of  bread  and  milk  prices,  con- 
ducted at  the  request  of  the  Secretary  of  Agriculture  in  1968.  This  extensive  in- 
vestigation had  to  be  completed  in  only  3  months  time.  As  a  result  almost  the 
entire  staff  of  the  Division  participated  in  the  project.  It  has  been  our  exi>erience 
that  at  any  given  time  one-third  to  one-half  of  the  Division's  i^ersonnel  is  likely 
to  be  tied  up  by  such  projects  which  cannot  be  planned  in  advance. 

5.  Economic  Anahjuis  of  Commission  Actii'itics. — The  Bureau  of  Economics 
can  provide  valuable  assistance  to  the  Commission  in  program  planning  activi- 
ties. With  the  advent  of  the  PPBS  system,  there  is  more  emphasis  on  finding  ob- 
jective measures  for  evaluating  alternative  programs.  The  choice  of  which 
industries  deserve  highest  priority  will  depend  upon  their  relative  importance 
in  the  economy  and  the  cost  of  the  deceptive  or  anticompetitive  practices  involved. 

DIVISION    OF  ECONOMIC   EVIDENCE 

During  fiscal  1971  the  Division  of  Economic  Evidence  will  continue  to  concen- 
trate about  three-fourths  of  its  manpower  allocation  on  providing  economic 
assistance  to  the  legal  bureaus  and  divisions  in  connection  with  investigation  and 
trial  of  cases,  as  well  as  in  the  development  and  evaluation  of  economic  data  and 
preparation  of  studies  related  to  actual  or  potential  case  questions.  In  addition, 
portions  of  the  staff  will  be  drawn  into  the  Bureau's  conglomerate  merger  project. 
Currently,  approximately  75  percent  of  the  Division's  activity  is  in  the  area  of 
cases,  while  25  i>ercent  may  be  devoted  to  the  conglomerate  study.  The  propor- 
tions may  shift  in  favor  of  the  conglomerate  investigation  as  time  goes  on, 
particularly  as  non-public  hearings  are  held  in  connection  with  takeovers,  and  as 
detailed  analysis  is  made  of  the  special  studies  of  nine  large  conglomerate  firms. 

Very  heavy  burdens  are  placed  upon  the  staff  of  this  Division  because  of  the 
more  than  four-fold  increase  in  the  level  of  merger  activity  which  has  occurred 
during  the  past  three  years.  It  is  also  anticipated  that  in  fiscal  1971,  as  the 
Bureau  expands  its  studies  of  concentrated  industries,  the  staff  of  the  Division 
will  be  called  uix)n  to  assist  in  such  studies. 

If  a  20  percent  increase  in  the  staff  were  authorized  this  would  help  to  catch 
up  on  the  backlog  of  research,  fact  gathering  and  analysis  needed  to  probe  the 
new  developments  in  the  conglomerate  merger  field,  but  even  such  an  increase 
in  resources  would  fall  far  short  of  the  needs  of  the  Division. 

DIVISION    OF   FINANCIAL    STATISTICS 

For  fiscal  1971  the  Division  of  Financial  Statistics  would  like  to  centralize 
all  the  financial  reporting  programs  in  the  Federal  Trade  Commission. 

In  the  FTC-SEC  quarterly  financial  reporting  program,  approximately  8,000 
corporations  are  surveyed  by  FTC  and  2,500  by  SEC.  If  all  10,500  were  sur- 
veyed by  FTC,  rather  than  part  by  one  agency  and  part  by  another,  the  follow- 
ing economic  information  not  heretofore  available  could  be  developed  for  use 
by  the  Commission  on  a  continuing  basis  : 

(1)  Quarterly  changes  in  the  concentration  of  economic  activity  in  each 
major  industry. 

(2)  Annual  changes  in  who  controls  the  largest  corporate  manufacturers. 

(3)  Quarterly  changes  in  the  ownership  of  other  companies  by  the  largest 
manufacturing  corporations. 

The  foregoing  can  be  accomplished  by  a  50  percent  increase  in  the  budget  of  the 
Division  of  Financial  Statistics.  Preliminary  discussions  indicate  that  a  pro- 
posal to  centralize  the  quarterly  financial  reporting  program  in  the  FTC  will 
be  considered  favorably  by  the  Bureau  of  the  Budget.  Such  centralization  would 
be  extremely  valuable  to  the  Commission  in  improving  investigational  planning 
and  deploying  its  resources. 

Respectfully  submitted, 

WiLLABD  F.  Mueller. 

86-138  C>— 70— Vol.  3 ©4 
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memora^"dum 

May  27,  1969. 
Subject :  Proposed  budget  request  of  the  OflBce  of  Program  Review  for  fiscal  1971. 
To :  Executive  Director. 
From  :  Office  of  Program  Review. 

Regarding  the  Commission  minute  of  May  13,  1969,  I  am  attaching  a  budget 
statement  for  this  Office  and  an  alternative  budget  justification.  This  dual 
approach  gives  the  Commission  a  clear  choice  as  to  the  future  role  of  its  policy 
planning  office. 

The  first  budget  option  presented  (Alternative  #1)  is  premised  on  the  continu- 
ation of  this  Office  into  fiscal  1971  with  its  current  functions  and  authorized  per- 
sonnel strength  of  two  professionals  and  one  clerk-stenographer.  The  second 
option  (Alternative  #2)  assumes  that  the  Commission  recognizes  that  the 
apparent  distortion  in  its  workload  emphasis  between  the  significant  and  the 
trivial  can  be  reduced  and  moved  toward  the  important  by  developing  major 
investigations  based  on  self-generated  economic  analyses  of  critical  industries 
that  would  be  conducted  by  an  expanded  program  review  staff. 

To  develop  the  staff  machinery  and  plans  for  the  rational  deployment  of  Com- 
mission resources  into  significant  project  areas,  I  recommend  that  the  Commis- 
sion approve  attached  Alternative  #2  which  calls  for  a  substantial  increase  in 
the  program  review  legal-economic  staff.  However,  the  Commission  may  want 
to  postpone  any  enlargement  of  this  Office  until  it  appoints  a  Program  Review 
Officer  and  obtains  his  views  on  the  program  review  charter.  If  that  is  the  case, 
the  Commission  could  approve  Alternative  #1  (no  increase)  for  fiscal  1971 
and  then  consider  Alternative  #2   (expansion)  for  fiscal  1972. 

Policy  planning  at  the  Commission  has  been  and  is  still  largely  ad  hoc  and  ran- 
dom, taking  place  only  when  a  problem  arises.  The  Commission  needs  to  estab- 
lish a  planning  climate  at  this  agency.  To  get  this  done  the  Program  Review 
Officer  should  be  given  a  real  voice  in  the  day-to-day  decision-making  of  the 
Commission.  To  institutionalize  planning,  the  Program  Review  Officer  needs 
the  power  to  coordinate  the  bureaus'  commitments  and  the  professional  staff  to 
produce  policy  position  papers  that  focus  on  the  major  is.sues  relevant  to  the 
effective  performance  of  the  Commission. 

John  J.  Hurley.  Economist. 

Statement  on  the  Proposed  Budget  Request  of  the  Office  of  Program 

Review  for  Fiscal  1971 

Alternative  "budget  justification  No.  1 

office  of  program  review 

The  primary  mission  of  this  Office  is  to  improve  and  foster  invcstiga'tional 
planning  by  the  Commi-ssion  to  enable  the  Commission  to  focus  its  powers  and 
re.sources  on  the  sigiiificant  in  trade  regulation.  The  Office  aims  to  make  such 
policy  planning  rational  by  devising  the  formal  means  by  which  all  policy  alterna- 
tives'on  potential  resource  uses  are  presented  to  the  Commi.ssion.  To  provide  the.se 
options  is  to  ask  where  the  Commission  is  going. 

In  supplying  policy  guidance  for  the  Commi-ssion,  this  Office  makes  recom- 
mendations to  the  Commission  on  program  areas  in  the  economy  where  the 
Commission  could  commit  the  limited  Commission  resources.  The  Office  also 
prepares  enforcement  policy  iwsition  papers  for  the  Commission,  setting  forth 
the  decision  options  on  the  policy  issues.  Additionally,  the  Office  advises  the 
operating  units  on  the  proce.ss  of  developing  program  plans  and  evaluates  their 
annual  program  proiwsals. 

The  major  long  range  project  of  this  Office  is  the  development  of  a  total  sys- 
tem for  planning  the  Commission's  major  programs  and  resource  allocations  on 
a  rational  basis.  This  i>olicy  research  includes  devising  and  refining  standards 
for  the  selection  of  industries,  practices,  and  cases  for  Conmii.ssion  investigation, 
surveillance  or  other  legal  action. 

The  authorized  personnel  strength  of  this  small  Office  since  1963  has  been  an 
attorney  (the  Program  Review  Officer,  now  a  vacant  iM)sition).  an  economist 
specialist  in  managerial  economics  and  industrial  organization  (now  acting  in 
place  of  the  Program  Review  Officer),  and  a  clerk-stenographer  (a  vacancy).  For 
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flseal  1971,  funds  for  this  OflSce  are  requested  as  indicated  below  for  these  three 
positions  to  continue  ithe  described  strategic  policy  planning  functions.  No  in- 
crease in  the  staff  authorized  is  requested. 

PERSONNEL  REQUEST  (ALTERNATIVE  NO    1)  OFFICE  OF  PROGRAM  REVIEW 


Allotment  fiscal  year  1970  Requested  fiscal  year  1971    Increase  fiscal  year  1971 

Positions          Amount        Positions          Amount        Positions        Amount 

Personal  services 

3         $50,000                   3         $52,000                   0            $2,000 

Statement  on  the  Proposed  Budget  Request  of  the  Office  of  Progkam  Review 

FOR  Fiscal  1971 

Alternative  budget  justification  No.  2: 

OFFICE   OF   PROGRAM    REVIEW 

To  aid  the  Commission  to  discover  future  opportunities  and  emphasize  the 
significant  in  trade  regulation,  the  Commission  in  October,  1961,  appointed  a 
Program  Review  Officer  reporting  directly  to  the  Commission.  His  assignment  is 
policy  planning — to  study  the  various  areas  of  the  economy,  locate  primary  monop- 
olistic and  deceptive  trouble  spots,  and  make  recommendations  on  what  the 
Commission  should  do. 

This  broad  assignment  of  economic  surveillance,  appraisal  and  recommenda- 
tion, if  literally  interpreted,  would  require  the  Program  Review  Officer  to  have 
a  large  staff  with  legal  and  economic  talents  and  resources  far  greater  than  the 
total  of  one  attorney  and  an  economist  allocated  since  1963  to  this  Office. 
Back  in  1960  a  Budget  Bureau  staff  report  recommended  that  the  Commission 
establish  a  high  level  program  review  staff  of  two  attorneys  and  two  economists 
to  advise  and  assist  the  Commission  on  deciding  major  resource  commitments 
and  the  priority  directions  of  the  Commission. 

Limited  to  two  professionals,  this  Office  has  therefore  viewed  its  basic  task 
as  one  of  planning,  initially  and  periodically,  an  organization  of  the  staff  of  the 
Commission  which  can  carry  out  the  indicated  broad  assignment  of  the  Program 
Review  Officer  as  literally  as  possible.  The  Office  is  seeking  to  design  a  rational 
system  for  trade  regulation  policy  formulation.  Its  aim  is  to  make  policy 
planning  by  the  Commission  more  systematic  and  orderly,  assuring  by  formal 
means  that  all  options  and  all  points  of  view  on  proposed  resource  involvements 
are  laid  out  before  the  Commission. 

The  mission  of  the  Program  ReAiew  Office  is  to  furnish  policy  guidance  for 
all  matters  under  the  jurisdiction  of  the  Commission  as  defined  in  Reorganization 
Act  No.  8 — "revising  budget  estimates  and  with  respect  to  determining  upon 
the  distribution  of  appropriated  funds  according  to  major  programs  and  pur- 
poses." The  policy  proposals  of  the  Office  are  aimed  to  help  the  Commission  make 
sound  economical  decisions  on  the  best  uses  of  Commission  resources.  The  long 
range  policy  research  project  of  this  Office  is  to  refine  standards  for  the  selection 
of  industries,  practices,  and  cases  that  are  worthwhile  for  Commission  investiga- 
tion. 

Since  industries  are  the  habitat  of  monopoly  and  competition,  policy  planning 
by  the  Commission  that  allows  it  to  identify  and  deal  with  monopolistic  and 
deceptive  practices  on  its  own  initiative  requires  industry  analysis  on  a  con- 
tinual basis.  Basic  to  this  long-range  planning  is  a  substantial  high  level  staff 
of  attorneys  and  economists  to  make  legal-economic  studies  and  probes  focusing 
on  the  totality  of  competition  in  key  industries  and  formulating  Commission 
programs  for  these  industries  to  deal  with  everything  from  mergers  to  false 
advertising. 

Accordingly,  an  additional  $77,000  is  requested  for  six  new  positions  for  this 
Office  in  fiscal  1971 :  one  GS-14  attorney  for  program  evaluations  and  four 
economists  (one  each  at  the  GS-11,  GS-12,  GS-13,  and  GS-14  levels)  for 
industry  analyses  work,  and  one  GS-5  clerk-stenographer.  This  legal-economic 
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staff  would  appraise  the  structure  and  behavior  of  critical  industries  such  as 
electrical  and  farm  machinery,  electrometallurgical  prodiicts,  nonferrous  metals, 
industrial  chemicals,  oil,  computers,  and  scientific  instruments.  This  analytic  staff 
would  produce  analyses  of  industries  with  structural  and  performance  features 
conducive  to  illegal  monopolistic  and  deceptive  behavior  and  recommend  alter- 
native courses  of  Commission  action.  With  this  industry  information  base  the 
Commission  would  gain  an  informed  position  to  direct  its  enforcement  bureaus 
to  develop  major  legal  investigations  and  apply  all  appropriate  legal  sanctions. 
Through  this  systematic  planning  of  resource  commitments,  the  Commission 
objective  would  aim  at  fostering  competitive  pricing,  reduced  entry  barriers, 
and  fair  competition  in  the  key  industries  examined.  The  emphasis  of  Commis- 
sion programs  would  be  skewed  toward  the  important,  and  the  economic  signi- 
ficance of  Commission  activities,  by  the  selection  of  new  investigations  based 
on  planned  and  sustained  economic  analyses  of  industries. 

PERSONNEL  REQUEST  (ALTERNATIVE  NO.  2)  OFFICE  OF  PROGRAM  REVIEW 


Allotment  fiscal  year  1970 

Requested  fiscal  year  1971 
Positions                Amount 

Increase  fiscal  year  1971 

Positions             Amount 

Positions             Amount 

Personal  services 

3            $50,000 

9              $130, 000 

6            $80, 000 

999 

June  4,  1969. 
Appropriations  request  for  fiscal  year  1971. 
In  re  :  Preliminary  ideas  and  plans  of  the  bureaus  and  offices. 

Memorandum  for :  Director,  Office  of  Comptroller ;  Director,  Office  of  Adminis- 
tration ;  Executive  Director ;  Director  of  Hearing  Examiners  ;  General  Counsel ; 
Director,  Bureau  of  Restraint  of  Trade ;  Director,  Bureau  of  Deceptive  Prac- 
tices ;  Director,  Bureau  of  Textiles  and  Furs ;  Director,  Bureau  of  Field  Opera- 
tions ;  Director,  Bureau  of  Industry  Guidance  ;  Director,  Bureau  of  Economics  ; 
Assistant  to  the  Chairman ;  Program  Review  Officer ;  Legal  Advisers  to  the 
Commissioners;  Legal  and  Public  Records;  Director  of  Public  Information; 
Management  Officer  ;  Reporting  Section. 

It  was  agreed  that  the  staff  appearances  before  the  Commission  for  discussion 
with  respect  to  the  above  matter  would  be  rescheduled  from  June  12  and  13  to 
a  time  more  convenient  to  the  Commission,  but  prior  to  July  15,  1969. 

The  staff  was  instructed  to  submit  comments  and  recommendations  in  writing 
prior  to  the  scheduled  meeting,  and  advised  that  the  purpose  of  such  meeting  is 
not  to  discuss  the  form  of  request  to  the  Budget  Bureau,  but  for  each  Division 
and  Bureau  to  advise  the  Commission  now  what  projects  are  being  contemplated 
for  both  Fiscal  70  and  71  and  what  manpower  requirements  would  be  necessary 
to  carry  out  such  projects,  and  other  pertinent  information  required  by  the 
Commission  in  order  for  it  to  f ormi  judgment. 

The  staff  was  further  instructed  to  consider  circulation  of  May  27,  1969,  by 
Miss  Jones  and  a  projected  circulation  by  Mr.  Nicholson  with  respect  to  this 
subject,  but  specifically  devoted  to  the  Division  of  Mergers,  and  to  submit 
their  comments  and  recommendations  thereon  for  the  Commission's  considera- 
tion ;  to  consider  allocations  in  terms  of  specific  area  of  activity,  not  by  orga- 
nization, to  consult  with  other  Bureaus  and  Offices  in  order  to  submit  suggestions 
on  allocations  either  in  terms  of  percentage  of  amoimt  sought  or  in  terms  of  total 
number  of  dollars  to  be  spent ;  to  not  only  prepare  justifications  for  requests  and 
allocation  of  funds  for  Fiscal  1971  but  also  to  cover  allocation  of  funds  among 
the  various  Bureaus  and  Divisions  for  Fiscal  1970. 
By  direction  of  the  Commission. 

Joseph  W.  Sheia, 

8ecreta/ry. 
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Memorandum 

June  12,  1969. 

Subject :  Revised  fiscal  1970  budget  justification  for  truth  in  lending. 

To  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 

From :  Sheldon  Feldman,  Attorney  in  Charge,  Truth  in  Lending  Section. 

I.    THE  SCOPE  OF  THE  ENFORCEMENT  PROBLEM 

A.  Activities  During  Fiscal  1969 

Realizing  the  vast  number  (over  1  million)  of  consumer  creditors  subject  to 
our  jurisdiction  under  this  new  law,  in  January  of  this  year  we  decided  to  mail 
a  copy  of  the  implementing  regulations,  the  statute  and  any  available  supplemen- 
tal material  directly  to  as  many  of  the  creditors  over  whom  we  have  responsibility 
as  we  could  reach.  In  addition  to  the  text  of  the  Regulation  and  statute  the  60 
page  pamphlet  contains  a  .series  of  explanatory  questions  and  answers  and  illus- 
trative forms  that  comply  with  the  Regulation.  At  this  time  we  have  mailed 
about  750,000  copies  through  a  private  distribution  source,  using  four  different 
specially  compiled  mailing  lists,  and  have  distributed  more  than  50,000  ourselves 
from  the  main  FTC  building  and  from  our  11  regional  field  offices.  We  expect  to 
distribute  as  many  as  50,000  more  pamphlets  within  the  coming  months.  Inci- 
dentally, we  have  a  ready  check  upon  the  adequacy  of  our  mailing  addresses  be- 
cause the  postal  authorities  return  all  undelivered  pamphlets  to  us.  Of  approxi- 
mately 800,000  booklets  mailed  to  date  we  have  received  under  1000  returns,  by 
any  standards  an  exceptionally  high  rate  of  successful  distribution. 

In  addition  to  responding  to  an  average  of  50  letters  each  day  that  spell  out 
the  creditor's  individual  compliance  problems,  the  staff  has  embarked  upon  a 
massive  educational  program.  In  each  of  the  territories  covered  by  our  11  regional 
field  offices  at  least  two  attorneys  have  been  working  full  time  since  March  con- 
ducting seminars  and  industry  conferences  on  Truth  in  Lending.  Virtually  every 
day  since  that  time  has  been  devoted  to  conducting  or  participating  in  educa- 
tional sessions  ranging  in  size  of  attendance  from  25  to  2000  creditors. 

In  spite  of  the  mailing,  the  correspondence  and  the  local  conferences  we  believe 
that  the  effect  has  been  to  only  scratch  the  surface  and  we  are  concerned.  Tliere 
is  a  vast  difference  between  mailing  a  regulation  as  detailed  as  this  one  and 
effectuating  full  understanding  and  compliance  with  it. 

B.  Activities  Btiring  Fiscal  1910 

We  have  learned  a  great  deal  about  our  creditors  and  about  their  problems 
from  the  distribution  of  the  Regulation  Z  pamphlet  mentioned  above.  Briefly, 
we  know  from  the  mail  received  daily  from  creditors  that  compliance  problems 
appear  to  increase  in  direct  ratio  with  the  descending  size  of  the  company.  About 
80%  of  our  mail  comes  from  the  small  businessmen  who.  as  a  rule,  find  the  whole 
subject  matter  of  Regulation  Z  confusing  and  disconcerting.  The  basic  problem 
is  that  the  Truth  in  Lending  Act  makes  every  existing  mortgage  statement,  con- 
ditional sale  contract,  promissory  note,  periodic  billing  statement,  and  revolving 
credit  agreement  obsolete.  The  effect  of  the  law  is  to  change  the  disclo.sure  made 
to  consumers  by  creditors  in  all  50  States,  including  those  few  states  that  have 
so-called  Truth  in  Lending  Acts. 

Every  passing  day  puts  us  in  a  better  position  to  assess  the  situation  and  at 
present  we  are  certain  that  the  chief  enforcement  problem  will  be  to  reach  the 
small  retailers  and  small  finance  companies.  The  most  common  and  the  most  diflS- 
cult  compliance  problems  fall  within  four  areas  : 

1.  Revising  the  language  of  contract  forms  and  billing  statements  to  meet 
the  precise  terminology  and  standards  of  Regulation  Z,  and  obtaining  suffi- 
cient supply  from  printers  in  time ; 

2.  Computing  the  dollar  amount  of  "finance  charges"  and  the  amount  of 
the  "Annual  Percentage  Rate"  in  common  but  complex  situations  such  as 
those  involving  discount  for  prompt  payment ;  delinquency  charges ;  partial 
rebate  of  finance  charges ;  add-on  tran.sactions  and  consolidations ;  series  of 
sales;  lay-away  charges  ;  and  the  irregular  advances  and  irregular  payments 
of  agricultural  credit ; 

3.  The  right  of  rescission— when  does  it  apply,  how  is  it  actually  granted 
by  the  creditor,  and  how  can  he  accommodate  it  without  drastically  revising 
his  basic  business  operations  ;  and 

4.  Obtaining  ea.sv  to  use  computation  tables  for  determining  the  annual 
percentage  rate  that  are  tailored  to  suit  the  creditor's  specific  needs ;  and 
training  sales  i^ersonnel  to  use  the  tables. 

No  one  is  in  a  i)osition  to  predict  the  i^ercentage  of  creditors  who  will  not  be  in 
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compliance  on  July  1,  1969,  but  we  believe  that  well  over  50%  will  require  some 
degree  of  individual  assistance  to  cope  with  the  changes  brought  about  by  this 
sweeping  new  law.  The  scope  of  oui-  responsibility  is  therefore  tremendous,  and 
it  is  during  this  first  year  of  enforcement  that  our  talents  and  perseverance  will 
receive  their  sternest  tests. 

To  summarize  then,  by  July  1,  1969,  the  sum  total  of  our  activities  vpill  have 
amounted  to  the  accompli.shment  of  letting  most  businessmen  know  that  there  is 
a  new  Federal  law  that  affects  them  that  deals  with  their  extension  of  consumer 
credit.  It  is  submitted  that  beginning  in  July  we  must  maintain  the  momentum 
of  creditor  education  that  we  have  started  with  actual  enforcement  or  be  pre- 
pared to  be  satisfied  with  only  token  compliance. 

II.    ACHIEVING  THE  GOAL  OF  FULL  COMPLIANCE 

Stated  as  simply  as  possible,  we  have  requested  suflBcient  fiscal  resources  to 
achieve  universal  compliance  with  the  Truth  in  Lending  Act,  because  we  believe 
that  is  what  Congress  intended  when  it  passed  the  Act  in  May  1968.  Since  no 
important  legislation  in  recent  memory  received  more  unanimous  Congressional 
approval,  we  cannot  believe  that  such  strong  advocacy  in  the  face  of  persistent 
opposition  would  be  satisfied  with  token  compliance  by  the  business  community. 
In  any  ease,  we  will  not  be  satisfied. 

We  are  presently  contacting  the  regulatory  authorities  in  every  State  in  an 
effort  to  minimize  our  examination  universe.  However,  even  if  we  are  successful 
in  arranging  for  a  degree  of  coverage  concerning  the  federally  required  dis- 
closures made  by  finance  companies  and  state  chartered  credit  unions — and  this 
is  not  likely — we  will  have  eliminated  a  total  of  35,000  creditors  (23,000  finance 
company  ofiices  and  12,000  state  chartered  credit  unions),  or  less  than  5%  of 
our  total  universe.  The  staff  is  working  closely  with  every  major  trade  asso- 
ciation to  promote  voluntary  compliance  and  to  explore  the  possibilities  of  in- 
stituting self-regulatory  measures,  but  this  effort  can  in  no  way  serve  as  a 
substitute  for  mounting  our  own  independent  enforcement  program. 

We  have  stated  that  our  goal  is  to  achieve  across  the  board  compliance  by 
credit  grantors.  What  are  the  alternative  methods  of  accomplishing  this  goal? 
We  see  these  possible  choices  : 

1.  Try  to  determine  the  total  creditor  universe,  which  would  he  very  costly, 
and  develop  sampling  techniques  to  determine  the  extent  of  compliance.  The 
probable  result  of  this  would  be  to  settle  for  token  compliance,  since  at  best 
our  compliance  is  on  the  basis  of  a  sample. 

2.  Require  submission  of  forms  by  the  full  universe  of  creditors  for  re- 
view. This  would  be  extremely  diflScult,  if  not  impossible  to  enforce  and  those 
who  did  respond  Avould  not  reveal  the  extent  of  actual  compliance  but  would 
only  show  whether  their  printed  format  was  in  compliance.  Neither  our  data 
processing  facilities  nor  conceivable  manpower  resources  would  be  capable 
of  handling  this  kind  of  input,  at  least  in  the  forseeable  future. 

3.  Examine  actual  creditor  compliance  on  the  street  by  spot  checks  and  in 
response  to  consumer  and  creditor  compliance.  It  is  obvious  that  we  favor 
this  alternative. 

To  try  to  bring  about  our  goal  of  full  compliance  we  plan  to  concentrate  the 
staff's  efforts  on  those  segments  of  the  consumer  credit  industry  that  are  most 
likely  to  deviate  from  the  prescribed  standards.  These  are  the  small  one  of  two 
office  loan  companies ;  the  smaller  volume  new  and  used  automobile  dealers ; 
the  urban  television,  appliance,  furniture,  jewelry  and  clothing  stores^ — particu- 
larly those  catering  to  low  and  middle  income  city  residents ;  the  rural  or  small 
town  merchants  with  "company  store"  type  of  operations ;  and  the  home  improve- 
ment entrepreneur  wherever  operating.  These  are  the  people  who  as  a  rule  do 
not  belong  to  or  are  not  active  in  trade  associations.  These  are  the  people  whose 
business  is  mostly  on  cretlit.  who  usually  exact  the  highest  rate  of  finance  charges 
and  who  have  thus  far  demonstratetl  the  highest  degree  of  difficulty  in  achieving 
compliance. 

Although  we  can  fairly  readily  identify  the  types  of  businesses  on  which  we 
should  concentrate,  unlike  the  eight  other  regulatory  agencies  enforcing  Truth 
in  Lending  who  for  the  most  part  know  their  creditors  and  regularly  examine 
them,  we  have  at  present  no  acceptable  means  of  identifying  individual  creditors 
or  determining  the  extent  of  their  compliance  once  the  Act  becomes  effective. 
However,  with  primary  emphasis  upon  examination  of  the  type  of  businesses 
just  mentioned  a  workable  program  is  definitely  within  reach.  Heavy  reliance  for 
selection  of  the  examiners'  itinerary  would  be  placed  upon  the  attorney  in  charge 
of  each  field  ofiice.  He  should  know  where  our  people  will  do  the  most  good  and 
proper  direction  of  examiner  staff  will  be  his  primary  responsibility. 
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We  therefore  feel  that  the  best  program  will  be  that  which  emphasizes  planned 
examination  of  those  creditors  who  are  least  likely  to  make  the  required  dis- 
closures, coupled  with  the  institution  at  the  staff  level  of  new  methods  and  pro- 
cedures for  expeditious  processing  of  consumer  and  comi>etitor's  complaints  (our 
proposed  procedural  plans  are  now  substantially  complete).  This  approach,  if 
accompanied  by  an  imaginative  consumer  education  progi'am  should  ensure  that 
maximum  benefit  is  derived  from  the  funds  allocated. 

Our  original  budget  proposal  asked  for  150  i^eople.  and  this  number  still  rep- 
resents the  minimum  in  personnel  to  accomplish  full  enforcement  of  this  new 
law.  However  we  now  can  make  a  more  realistic  and  practical  plan  of  deploy- 
ment and  would  revise  our  original  allocation  as  follows :  approximately  115  to 
the  field  [11  supervising  attorney-examiners  (from  present  experienced  field 
staff)  ;  90  non-lawyer  consiumer  credit  examiners  ;  14  support  clerical-stenographi- 
cal  field  staff]  and  35  to  the  Bureau  or  Division  in  Washington  [3  policy  and 
supervisory  staff,  19  enforcement  and  compliance  staff  attorneys,  4  professionals 
to  account  for  planning,  special  studies,  computation  and  verifying  accuracy  of 
disclosure,  and  9  support  clerical-stenographic]. 

In  conclusion,  we  fully  understand  that  even  with  100  credit  examiners  we 
would  only  have  the  equivalent  of  two  per  state.  But  success  will  be  measured 
by  how  well  we  assign  these  examiners  to  our  11  existing  regional  field  offices, 
train  them,  develop  their  techniques  to  maximize  coverage  of  creditors  and 
minimize  time  spent  per  visit,  and  select  their  itineraries  so  as  to  take  into  ac- 
count factors  such  as  the  similarity  of  state  statutory  requirements  and  the  de- 
gree of  concentration  of  probable  law  violators.  Although  we  recognize  that  we 
will  never  be  able  to  examine  all  creditors,  with  maximum  utilization  of  exam- 
iner and  legal  personnel,  we  believe  that  substantial  nationwide  compliance 
will  be  achieved. 

The  following  chart  illustrates  how  this  proposed  revised  personnel  allocation 
differs  from  that  found  in  our  current  fiscal  1970  budget  pre.sentation.  The  place- 
ments of  personnel  shown  are  for  illustrative  purposes  and  are  not  intended  to 
represent  precis,e  or  fixed  concepts. 


Revised  Proposed  Allocation  of  Truth  in  Lending  Personnel 

BUREAU     [or    division]     OF    CONSUMER    CREDIT     (HEADQUARTERS) 

Director   [or  Chief] 

Assistant  Directors   [Assistant  Chiefs] 

Secretaries 

Enforcement  and  Compliance  Attorneys 

Planning  and   Studies   Economists — Attorneys 

Satistical  Computation  Clerk 

Clerical-Stenographers 

Total 

FIELD  EXAMINATION  STAFF  (ASSIGNED  AND  SUPERVISED  IN  11  REGIONAL  FIELD  OFFICES) 


1  Includes  Baltimore  and  Philadelphia. 

2  Includes  Miami. 

3  Includes  Houston  and  Dallas. 

*  Includes  Denver  and  St.  Louis. 
» Includes  Detroit. 

Respectfully  submitted. 
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3 
19 
3 
1 
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Attorney 
examiner 

Credit 
examiner 

Stenographer 

Total 

Boston  office 

New/  York  office _ 

3  . 
16 

8 

8 

8 
10 
10 
10 

3  . 

6 

8 

'"2 

1 
1 
1 
2 
2 
2 

i 

2 

4 
19 

Wash.  Area  office! 

Atlanta  office  2 

New  Orleans  office'. 

Kansas  City  office* 

Cleveland  office' 

Chicago  office 

Seattle  office 

10 
10 
10 
13 
13 
13 
4 

San  Francisco  office 

Los  Angeles  office 

8 
11 

Total 

11 

90 

14 

115 

Sheldon  Feldman, 
Attorney  in  Charge, 
Truth  in  Lending  Section. 
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TRUTH  IN  LENDING  STAFF  (PROJECTED  TO  START  OF  FISCAL  1971) 


Title  Grade  Number      Salary  each  Total 


Dlrector(or  chief) 16  1 

Assistant  directors  (or  chiefs) 15  2 

Secretaries 7  3 

Enforcement  and  comp.  attorneys 15  2 

Do - -- - 14  3 

Do... 13  3 

Do 12  4 

Do 11  7 

Management  intern U  1 

Statistical  clerk 4  1 

Clerical-steno 4  5 


$22,835 

$22, 835 

19,780 

39,  560 

6,981 

20,943 

19,780 

39,560 

16,946 

50,  838 

14,409 

43,227 

12,174 

48,696 

10,203 

71,421 

10,  203 

10,203 

5,145 

5,145 

5,145 

25,725 

Attorney-examiners 

13 

11 
95 
12 

14,409 
8,462 
5,145 

187,317 

Credit  examiners 

9 

761,580 

Steno 

4 

61,740 

Total                            

118  ... 

$1,388,790 

Grand  total                    . 

150  ... 
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FEDERAL    TRADE    COMMISSION    BUDGET    JUSTIFICA- 
TION TO  THE  BUREAU  OF  THE  BUDGET,  FISCAL  YEAR 

1970 


Federal  Trade  Commission, 
Washington,  D.C.,  Sept.  30,  1968. 
Hon.  Charles  J.  Zwick, 

Director,  Bureau  of  the  Budget,  Executive  Office  of  the  President,   Washing- 
ton, D.C. 
Dear  Mr.  Zwick  :  Transmitted  herewith  is  the  budget  request  and  justification 
of  the  Federal  Trade  Commission  for  the  fiscal  year  1970. 
ResijectfuUy  submitted, 

Paul  Rand  Dixon,  Chairman. 

Federal  Trade  Commission  Summary  of  1970  Budget  Justification 

The  time  has  come  to  face  the  fact  that  the  Federal  Trade  Commission  is  in 
imminent  danger  of  failing  its  purpose.  New  enforcement  responsibilities  plus 
a  grim  increase  in  the  volume  and  complexity  of  its  long  established  work  have 
stretched  the  Commission's  capacity  to  a  point  where  it  could  be  overwhelmed. 

Such  an  evil  day  has  been  postponed  during  the  past  six  years  by  innovations 
in  law  enforcement  methods,  by  selecting  targets  more  carefully,  and  by  making 
an  effort  unprecedented  in  scope  to  encourage  voluntary  compliance  with  the 
trade  laws ;  but  there  is  a  limit  to  the  capacity  of  an  understaffed  FTC.  That 
limit  has  been  reached. 

True,  the  FTC  has  been  given  increases  in  its  appropriations  during  each  of 
the  past  six  years,  but  the  requests  were  kept  to  a  stringent  minimum,  then 
further  reduced  by  the  Bureau  of  the  Budget.  Hopefully,  the  gaps  between  what 
was  really  needed  and  what  was  appropriated  could  be  bridged  by  faster 
enforcement  processes  and  by  providing  business  with  more  guidance  on  the 
laws'  requirements.  The  results  have  been  gratifying.  Reputable  business  now 
has  a  clear  understanding  of  what  the  rules  are.  At  the  same  time,  business 
predators  and  rascals  are  delighted  that  the  watchdog  has  been  fed  barking 
rations  rather  than  biting  rations. 

We  at  the  FTC  believe  consumers  and  reputable  business  are  entitled  to  more 
than  guidance  from  the  Commission.  They  also  are  entitled  to  wider  and  sterner 
action  against  those  who  ignore  the  guidance. 

To  bring  the  FTC  up  to  a  point  where  it  has  the  capacity  to  command  respect 
for  the  trade  laws  will  require  an  appropriation  of  $23,845,000  for  fiscal  1970. 
This  is  an  increase  of  $7,345,000  over  that  for  fiscal  1969,  with  $3,722,000  ear- 
marked for  new  programs  assigned  FTC  by  Congress  and  $3,623,000  for  overdue 
and  urgently  needed  staff  bolstering  for  its  established  duties. 

Considering  first  the  new  programs  that  must  be  undertaken,  the  largest 
request  is  for  $2,600,000  for  enforcement  of  Title  I  of  the  recently  enacted 
Consumer  Credit  Protection  Act.  This  section,  known  as  the  Truth  in  Lending 
Act,  places  such  heavy  responsibility  on  FTC  as  to  require  creation  of  an  entire 
new  bureau.  By  fiscal  1970,  it  is  estimated  that  lenders  subject  to  FTC  surveil- 
lance (and  they  need  not  be  "in  commerce")  will  hold  nearly  $50  billion  of  the 
$110  billion  in  consumer  credit  outstanding.  In  1967  they  accounted  for  42  i)er- 
cent  of  the  installment  credit  held  by  all  lenders  and  49  percent  of  the  nonin- 
stallment  credit.  FTC's  regulatory  responsibilities  will  cover  3700  finance  com- 
panie.s  and  their  many  thou.sand  retail  branches  that  hold  .$23  billion  in  consumer 
credit,  and  hundreds  of  thousands  of  retail  outlets  (and  service  credit  com- 
panies) that  account  for  another  $20  billion  of  consumer  credit. 

To  carry  out  an  enforcement  program  covering  at  least  a  quarter  million 
companies,  scientific  sampling  procedures  will,  of  course,  be  used.  Continuous 
surveillance  will  be  given  the  credit  cost  practices  of  the  major  finance  com- 
panies and  the  large  retail  outlets,  while  the  rest  will  be  spot-checked. 

To  achieve  true  credit  cost  disclosure  by  lenders  and  to  provide  a  meaningful 
basis  for  informed  credit  .shopping  by  consumers  is  a  tremendous  responsibility, 
but  the  FTC  can  handle  it  through  a  combination  of  guidance,  education  and 
litigation.  The  new  Bureau  to  handle  this  work  will  require  200  employees. 
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Another  new  program  made  necessary  by  recent  legislation  calls  for  the  FTC 
to  police  the  use  of  dangerously  flammable  fabrics  comprising  in  whole  or  in 
part  any  product  to  be  used  in  homes,  offices  and  places  of  assembly  or  accom- 
modation. The  new  legislation  also  expands  the  types  of  wearing  apparel  covered 
by  the  original  Flammable  Fabrics  Act. 

The  broadening  of  the  law  (in  December,  1967)  has  confronted  FTC  with  an 
investigative  problem  far  beyond  the  capacity  of  the  43-man  field  staff  of  its 
Bureau  of  Textiles  and  Furs  (whose  present  re.sponsibility  is  to  police  the  multi- 
billion  dollar  wool,  textile,  and  fur  industries  from  the  fiber  distributors  to  retail 
outlets,  including  imports  from  abroad).  Not  only  does  the  new  legislation  in- 
crease the  volume  of  inspection  work,  but  because  the  safety  of  lives  and  property 
is  involved,  delay  in  inspection  can  not  be  tolerated. 

Not  only  will  we  have  to  expand  the  investigative  staff  but  greater  and  more 
urgent  demands  will  be  made  upon  our  laboratory  staff  for  testing  fabrics  for 
flammability. 

The  minimum  we  need  to  handle  these  new  responsibilities  under  the  Flamma- 
ble Fabrics  Act  is  $644,000.  This  will  provide  for  64  new  employees  and  the 
services  their  work  wil  require. 

A  third  new  program  is  required  to  implement  a  liaison  agreement  with  the 
Food  and  Drug  Administration  whereby  FTC  is  being  called  upon  to  assist  FDA 
in  carrying  out  a  Congressional  mandate  that  new  drugs  on  the  market  be  checked 
for  efficacy  as  well  as  safety.  The  legislation  (the  Kefauver-Harris  Drug  Amend- 
ments) affects  not  only  new  drugs  as  they  come  on  the  market  but  al.'-o  all  drugs 
for  which  only  safety  approval  had  been  given  by  FDA  between  193S  and  1962. 
FTC  has  been  informed  by  FDA  that  it  will  be  forwarding  for  investigation 
in  fiscal  1970  more  than  1800  reports  that  will  require  from  FTC  both  legal  and 
medical  reviews  of  the  advertising  of  the  products  involved.  Certainly  substan- 
tial litigation  can  result  from  these  reviews.  To  handle  the  sheer  magnitude  of 
this  work,  it  will  have  to  be  administered  separately  from  our  other  health,  food 
and  drug  matters.  It  will  require  a  minimum  staff  of  25  which,  with  supporting 
costs,  will  cost  $297,000. 

The  fourth  of  the  new  required  programs  results  from  the  promulgation  last 
February  12  of  Industry  Rule  36  under  the  Wool  Products  Labeling  Act.  This 
rule,  promulgated  to  protect  con.sumers  from  misbranded  woolens  of  foreign 
origin  and  American  manufacturers  from  unfair  competition,  requires  that  each 
entry  of  wool  products  into  the  U.S.  be  cleared  by  FTC  through  its  Bureau  of 
Textiles  and  Furs  before  the  products  can  be  dispersed  in  commerce.  Here  the 
purpose  is  to  assure  against  their  being  misbranded  before  instead  of  after  the 
damage  has  been  done.  .  .      , 

A  group  of  importers  has  challenged  Rule  3'6,  and  a  district  court  has  enjoined 
FTC  from  enforcing  it ;  however,  this  injunction  was  appealed  and  is  now  pend- 
ing in  Appellate  Court.  Whether  FTC  wins  the  case  or  whether  the  parts  of  the 
rule  challenged  bv  the  importers  have  to  be  changed,  it  is  almost  certain  that  in 
one  form  or  another  Rule  36  will  be  in  force  by  the  beginning  of  Fiscal  1970. 

To  enforce  it  entails  a  tremendous  job,  for  there  are  some  80,000  entries  of 
wool  products  into  the  U.S.  annually  through  many  ports  of  entry.  In  addition, 
we  anticipate  there  will  be  some  30,000  requests  for  pre-entry  clearance.  To 
handle  this  volume  of  work  calls  for  an  additional  $181,000  to  provide  a  20-man 
addition  to  the  staff  and  supporting  services. 

Arguments  for  the  foregoing  programs  can  readily  be  accepted  because  they 
represent  expenditures  needed  to  carry  out  major  new  responsibilities  Congress 
has  assigned  the  Commission  directly  or  indirectly.  What  is  less  apparent  is  that 
FTC's  long  established  responsibilities  have  taken  on  new  dimensions  that  pose 
problems  every  bit  as  urgent  as  the  new  work.  Statements  such  as  this  have 
become  too  familiar  and  hence  are  accorded  the  indulgent  optimism  that  things 
are  not  as  bad  as  thev  seem  and  that  dire  analy.ses  are  no  more  than  an  occupa- 
tional disease  of  the  FTC.  However,  the  facts  can  jar  any  such  complacency. 
For  example:  the  past  six  years  have  been  the  Gross  National  Product  rise 
from  about  $520  billion  to  more  than  $850  billion  and  personal  consumption  ex- 
I>enditures  jump  from  $325  billion  to  $492  billion.  Advertising  expenditures  have 
increased  even  faster,  more  than  50  percent  above  the  1957-59  index.  While  this 
tremendous  growth  has  been  generating  at  least  a  comparable  increase  in  FTC's 
workload,  its  Bureau  of  Deceptive  Practices  has  been  allotted  during  the  same 
period  only  25  new  positions,  including  clerks  and  typists,  for  its  regular  work — 
involving  "the  bulk  of  consumer  problems.  This  is  but  a  24  percent  increase. 

The  ever  tightening  stretch  has  been  alleviated  to  a  degree  by  more  efficient 
screening  of  cases  and  planning  for  their  fastest  acceptable  disposition,  even  if 
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the  acceptability  requires  more  than  a  little  optimism.  The  alternative  of  binding 
every  respondent  with  formal  orders  would  so  bog  down  the  Commission  as  to 
defeat  its  purpose.  Instead,  fiscal  1970  will  find  FTC's  enforcement  bureaus  plac- 
ing even  more  emphasis  on  screening  and  planning  in  order  that  problems  can 
be  correctly  assessed  as  they  develop  or  change,  can  be  evaluated  in  terms  of 
relative  public  interest,  and  can  be  tackled  effectively  with  the  least  expenditure 
of  manpower  and  time.  The  days  when  FTC's  law  enforcement  efforts  were  dic- 
tated by  the  miscellany  that  came  in  "over  the  transom"  are  gone. 

However,  even  careful  planning  and  case  selection  plus  fullest  use  of  voluntary 
procedures  have  limitations.  Without  enough  manpower,  the  targets  that  can  be 
hit  with  effectiveness  become  too  few,  and  exhortations  to  abide  by  the  law  volun- 
tarily are  undercut  by  willful  violators.  In  short,  proper  planning  is  essential  for 
the  hest  use  of  our  manpower,  btU  we've  got  to  have  enough  manpower  to  make 
the  plans  work. 

This  is  why  we  are  asking  for  an  additional  $3,623,000  to  bolster  our  longer 
established  responsibilities. 

With  pressures  mounting  for  more  adequate  protection  for  consumers,  we  are 
hurting  most  for  manpower  in  the  Bureau  of  Deceptive  Practices.  Mandatory 
programs  undertaken  as  the  result  of  legislation.  Congressional  and  Commission 
directives,  cooperative  agreements  with  other  agencies,  and  compliance  with 
FTC's  cease  and  desist  orders  will  require  the  services  of  87  percent  of  this 
Bureau's  professional  staff  in  fiscal  1970,  unless  additional  manpower  becomes 
available.  These  mandatory  programs  include  such  important  consumer  protec- 
tion work  as  the  implementation  of  the  Fair  Packaging  and  Labeling  Act ;  the 
Cigarette  Labeling  and  Advertising  Act ;  mail  order  insurance ;  deception  in  the 
advertising  and  sale  of  foods,  drugs,  cosmetics,  and  devices ;  and  enforcement 
action  against  violators  of  FTC  Industry  Guides  in  the  deceptive  practice  field. 

Planning  has  been  centralized  for  our  deceptive  practice  work  so  that  investi- 
gations can  be  initiated  on  a  broader  and  more  informed  base  of  selectivity.  This 
applies  both  to  the  required  programs  and  tho.se  that  we  select.  For  the  latter, 
our  selection  falls  into  three  categories:  (1)  Matters  relating  to  the  basic  neces- 
sities of  life;  (2)  Matters  involving  income  or  prospects  thereof  for  people  of 
modest  or  no  means;  and  (3)  Matters  of  national  significance,  such  as  games  of 
chance  and  automobile  warranties. 

For  the  96  new  employees  we  need  to  combat  deceptive  practices,  both  under 
our  required  and  our  selective  programs,  plus  supporting  .services,  we  need 
$1,187,000.  This  includes  the  25  for  the  previously  mentioned  new  work  with 
FDA  in  policing  claims  for  the  eflicacy  of  drugs. 

Another  weak  spot  in  an  area  of  direct  concern  to  consumers  is  our  enforce- 
ment of  the  Wool,  Fur,  and  Flammable  Fabrics  Acts.  Apart  from  the  already  dis- 
cussed new  responsibilities  in  this  field,  our  regular  work  has  grown  beyond  the 
capacity  of  our  present  staff.  For  example,  it  has  been  possible  to  inspect  no 
more  than  about  l/20th  of  textile  mills  and  manufacturers,  about  l/48th  of  the 
importers  and  wholesalers,  and  about  l/80th  of  the  retail  outlets.  This  is  woe- 
fully inadequate  coverage.  The  staff  also  is  courting  real  trouble  in  being  unable 
to  check  adequately  compliance  with  some  1,500  outstanding  cea.se  and  desist 
orders.  An  order  violated  with  impunity  invites  violations  of  other  orders  and 
emboldens  the  whole  industry  to  ignore  regulations. 

This  is  why  for  our  Division  of  Enforcement  we  need  for  fiscal  1970  an  addi- 
tional $119,000  and  for  our  Division  of  Regulation,  $280,000. 

In  the  Commission's  industry  guidance  efforts  during  fiscal  1970,  emphasis  will 
be  placed  on  problems  of  widespread  concern  to  consumers.  Particular  attention 
will  be  paid  deceptive  practices  aimed  at  those  for  whom  a  few  extra  dollars  are 
very  important. 

Among  the  new  Guides  that  will  be  developed  are  those  that  will  deal  with 
guarantees  and  warranties  for  major  home  appliances,  with  earn-money-at-home 
offers,  with  inaccuracy  in  use  of  the  word  "wholesale,"  with  misrepresentations 
in  the  capacity  and  cost  of  lawn  and  garden  power  equipment,  and  with  the 
"savings"  offered  in  food-freezer  plans.  In  addition,  inten.sified  effort  will  be 
required  to  gain  compliance  with  the  existing  Guides  on  Deceptive  Pricing  and 
Guarantees.  Guidance  work  also  must  be  continued  in  support  of  FTC's  anti- 
monopoly  responsibilities,  with  particular  attention  scheduled  for  trade  re- 
straints in  the  tobacco  auction  markets,  the  toy  industry,  and  the  athletic  goods 
industry. 

To  keep  abreast  of  the  new  and  the  accumulated  workload  in  industry  guid- 
ance will  require  an  additional  $152,000.  This  would  include  the  cost  of  three 
new  attorneys  needed  for  an  anticipated  increase  in  the  volume  of  work  con- 
nected with  Trade  Regulation  Rules  and  Advisory  Opinions. 
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In  no  field  of  FTC's  responsibilities  has  the  nation's  increased  business  volume 
produced  graver  problems  then  in  enforcement  of  the  antitrust  laws.  Both  mag- 
nitude and  complexity  of  the  task  grow  as  competition  mounts  and  businessmen 
devise  ever  more  sophisticated  ways  of  gaining  advantage  over  competitors. 

To  halt  illegal  practices  that  undermine  effective  competition  requires  careful 
marshaling  of  our  resources.  To  this  end,  a  new  planning  program  being  de- 
veloped this  year  will  put  into  effect  procedures  for  successive  re-evaluations  of 
current  commitments,  the  selective-substitution,  on  a  continuing  basis,  of  more 
urgent  and  economically  significant  matters  for  those  of  lesser  import,  -and 
establishment  of  a  flexible  system  of  priorit??FSC  applicable  to  all  major  Yestraint 
of  trade  assignments.  In  other  words,  confronted  by  such  a  huge  assignment, 
we've  got  to  be  able  to  shoot  at  the  most  significant  targets  as  they  come  into 
sight. 

Illegal  mergers  will  continue  to  be  attacked.  We  expect  to  have  about  250 
merger  investigations  undenvay  in  fiscal  1970.  Particular  attention  will  be 
given  major  conglomerate  mergers.  Particular  industry  lines  warranting  atten- 
tion will  include  auto  parts,  food  distribution,  grocery  products,  plastics, 
minerals  and  mining,  industrial  equipment,  drugs,  fertilizer,  paper,  and  apparel. 
We  also  will  continue  examining  vertical  mergers  in  the  cement  industry. 

As  for  FTC's  work  in  the  field  of  general  trade  restraints,  concentration  in 
fiscal  1970  will  be  on  the  automotive  parts,  newspaper,  and  food  industries 
where  discriminatory  practices  are  indicated.  Also  attention  will  continue  to  be 
given  illegal  pricing  practices  in  the  gasoline  and  LP-gas  industries. 

In  combating  discriminatory  practices,  principally  violations  of  the  Robinson- 
Patman  Act,  we  plan  to  give  special  attention  to  "power-buyer"  inducement  of 
discriminatory  prices,  allowances,  or  special  services.  This  form  of  illegal  pres- 
sure is  exerted  by  very  large  retail  operations,  chains,  catalog  houses  and  vari- 
ous buying  groups.  We  also  will  be  giving  a  hard  look  at  price  discrimination  in 
the  dairy  and  baking  industries,  discriminatory  allowances  in  the  grocery  indus- 
try and  illegal  brokerage  in  the  fresh  fruit  and  vegetable  industry. 

Enforcement  of  the  antitrust  laws  is  not  complete  without  effective  compli- 
ance with  orders  we  issue.  Indeed,  FTC's  performance  must  be  measured  not 
simply  in  orders  but  by  the  extent  to  which  compliance  with  the  orders  is  real- 
istically achieved.  This  involves  the  most  difficult  and  challenging  work,  with- 
out which  many  orders  could  become  effective  only  after  delay  and  confusion. 
Without  additional  attorneys  for  this  work  in  fiscal  1970,  we  will  be  in  trouble. 

Thus,  for  FTC's  Restraint  of  Trade  Bureau,  we  ask  an  increase  of  $477,000  for 
fiscal  1970  to  provide  eight  additional  attorneys  each  for  the  Divisions  of  Merg- 
ers, General  Trade  Restraints,  and  Discriminatory  Practices,  and  seven  for  the 
Compliance  Division.  This  also  would  provide  for  two  additional  accountants 
and  five  clerks. 

For  the  Commission's  work  in  the  field  of  economics,  the  principal  manpower 
.'Shortage  i«  in  its  Division  of  Industry  Analysis  which  obtains  and  analyzes  infor- 
mation needed  by  the  Commission,  by  Congress  and  by  other  government  agencies. 

Among  the  major  projects  already  scheduled  for  fiscal  1970  is  one  of  major 
concern  to  consumers — a  study  of  the  Home  Improvement  Industry,  with  special 
attention  devoted  to  such  trouble  spots  as  those  involving  deception  and  exor- 
bitant loans.  Another  study  looks  to  an  analytical  review  of  manufacturer  war- 
ranty programs,  while  still  another  calls  for  information  to  be  provided  the 
Department  of  Transportation  for  the  latter's  report  to  Congress  on  the  auto- 
mobile insurance  industry.  And.  of  course,  the  FTC's  major  role  in  enforcement 
of  the  Truth  in  Lending  Act  will  necessitate  extensive  participation  by  the  Divi- 
sion of  Industry  Analysis. 

Experience  has  shown  that  a  minimum  of  one-third  to  one-half  of  the  work 
of  the  division  is  generated  by  special  ad  hoc  projects  from  the  Commission  and 
its  bureaus,  economic  anal.vses  involving  proposed  legislation,  and  special  studies 
requested  by  other  government  agencies. 

To  handle  its  work  in  fiscal  1970  with  acceptable  speed  the  Division  will 
require  nine  additional  economists. 

Also  in  need  of  strengthening  is  our  Division  of  Economic  Evidence.  Four 
additional  economists  will  be  re(iuire(l  to  provide  more  assistance  to  the  Bureau 
of  Restraint  of  Trade  in  its  efforts  to  halt  illegal  mergers,  plus  assistance  to 
the  Compliance  Division  in  the  enforcement  of  divestiture  orders. 

Still  another  area  in  need  of  strengthening  is  the  Division  of  Financial  Statis- 
tics which  produces  jointly  with  the  SF]C  the  Quarterly  Fiancial  Reports  for 
Manufacturing  Corporations.  The  Bureau  of  the  Budget  and  the  Senate  Sub- 
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committee  on  Antitrust  and  Monopoly  have  requested  FTC  to  expand  these 
reports  to  include  newspapers.  To  do  so  will  require  three  accountants  and  one 
clerk. 

Thus,  for  all  of  the  functions  of  the  Bureau  of  Economics,  we  request  an 
increase  of  .$235,000  for  fiscal  1970. 

Increased  law  enforcement  efforts  in  the  fields  of  antitrust  and  deceptive 
practices  already  promises  a  heavy  increase  in  the  work  of  the  General  Counsel's 
Office  in  fiscal  1070. 

The  fact  that  FTC's  industry  guidance  work  and  consent  settlement  procedures 
have  been  so  successful  in  avoiding  litigation  has  enabled  the  Commission  to 
attack  evils  on  a  broader  scale.  However,  the  broader  attacks  inevitably  en- 
counter a  greater  number  of  businesses  determined  to  disregard  FTC's  guidance 
and  defend  their  practices  to  the  last  ditch.  Thus,  the  FTC  orders  which  are 
contested  are  fought  vigorously  and  with  little  likelihood  of  a  respondent's  sur- 
render. The  brunt  falls  on  the  General  Counsel's  Division  of  Appeals.  Moreover, 
about  85%  of  the  Division's  workhtad  involves  antimonopoly  cases,  many  of 
which  are  extremely  complicated.  These  facts,  coupled  with  our  obligation  to 
intensify  the  work  of  our  enforcement  bureaus,  makes  the  strengthening  of  the 
Divisdon  of  Appeals  an  obvious  necessity.  An  increase  of  $65,000  is  requested  in 
fiscal  1970  for  four  more  attorneys  and  two  clerk-stenographers. 

Also  needed  for  the  General  Counsel's  Office  are  two  attorneys  and  a  secretary 
to  bolster  FTC's  program  for  Federal-State  Cooperation.  Since  1965,  this  work 
has  been  handled  by  one  attorney  and  his  secretary,  but  progress  has  been  so 
gratifying  and  the  states'  cooperation  producing  such  useful  results  that  expand- 
ing the  staff  is  well  worth  the  $35,000  it  would  cost. 

Another  activity  designed  to  spread  the  usefulness  of  the  Commission's  work 
is  a  special  consumer  information  program.  On  the  valid  theory  that  a  consumer 
can  do  much  to  protect  himself  if  he  is  made  aware  of  unfair  credit  practices, 
bait  advertising,  and  other  dishonest  sales  practices,  we  propose  to  undertake  a 
comprehensive  program  for  supplying  news  and  broadcast  media  with  informa- 
tion to  alert  consumers  to  the  trickery  that  confronts  them.  For  this  work,  we 
ask  $115,000. 

Based  on  the  step-up  in  law  enforcement  activity  of  our  Bureaus  in  fiscal  1970, 
it  will,  of  course,  be  necessary  to  expand  our  force  of  field  investigators.  We 
estimate  that  the  additional  workload  will  require  50  more  field  attorneys  and 
15  clerical  personnel.  Salaries  plus  supporting  costs  will  total  $698,000. 

Strengthening  FTC's  staff  to  meet  the  demands  of  fiscal  1970  is  a  build-up  that 
is  long  overdue ;  for  too  thinly  staffed,  the  FTC  could  become  an  instrument  of 
consumer  deception.  People  would  think  they  were  being  protected  when  they 
were  not.  The  same  false  hope  would  be  held  out  to  reputable  business.  Indeed, 
the  stern  and  comforting  language  of  the  trade  laws  offers  a  smokescreen  for 
predators  smugly  aware  that  without  adequate  enforcement  these  laws  restrain 
only  the  honest  or  the  timid.  However,  should  successful  flouting  of  the  law  in- 
vite retaliation  in  kind,  a  deluge  would  be  on  its  way.  Helpless  in  its  path  would 
be  the  vigor  of  our  free  competitive  system  at  a  time  when  vigor  was  never 
more  vital  to  the  nation's  survival. 

Statement  of  Commissioner  Elman 

"Commissioner  Elman  doe.s  not  concur.  He  believes  that  the  additional  func- 
tions assigned  to  the  Commission  justify  an  increase  in  its  budget  for  the  fiscal 
year  1970,  but  not  as  large  as  that  requested." 

Statement  of  Commissioner  Nicholson 

"It  is  not  possible  to  carefully  analyze  and  evaluate  all  portions  and  sections 
without,  in  substance,  preparing  a  substitute  budget.  However,  it  .seems  evident 
that  the  proposals  allocate  disproportionately  great  amounts  to  new  programs 
without  adequate  analysis  and  justification,  but  do  not  provide  for  the  workload 
increases  contemplated  by  present  programs  nor  for  adjustments  in  pre.sent 
salary  levels  which  must  occur  in  light  of  the  newly  initiated  starting  salary 
levels  authorized  by  the  Civil  Service  Commission. 

"It  is  clear  that  some  increases  in  the  budget  of  the  Commission  are  justified 
by  its  new  responsibilities,  but  this  budget  appears  to  go  substantially  beyond 
what  is  necessary  and  is  inadequately  justified." 
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FEDERAL  TRADE  COMIVIISSION  (30-84) 
[In  thousands  of  dollars] 


Receipt  title 


1968  1969 

actual   estimate 


1970    Comments 
estimate 


Fines,  penalties,  and  forfeitures, 
customs,  commerce,  and  anti- 
trust laws. 


Receipts  Federal  Trade  Commis- 
sion: 2250-0  sale  of  publications 
and  reproductions  (P500) 

Total  special  fund  receipts__ 


63 


69 


In  fiscal  year  1968  judgments  in  the  amount  of 
$18,100  were  levied  in  Federal  courts  resulting 
from  criminal  and  civil  penalty  suites  filed  by 
the  Federal  Trade  Commission.  On  July  1,  1968, 
16  criminal  and  civil  penalty  suits  had  been  cer- 
tified and  were  pending  either  in  the  Department 
of  Justice  or  in  Federal  courts.  Inasmuch  as  this 
Commission  has  neither  control  over  the  amounts 
assessed  nor  subsequent  collections  no  accurate 
estimate  can  be  made  of  amounts  that  will  be 
received  in  1969  or  1970. 


FEDERAL   TRADE   COMMISSION 

Salaries   and  Expenses 

For  necessary  expenses  of  the  Federal  Trade  Commission,  including  uniforms 
or  allowances  therefor,  as  authorized  by  law  (5  U.S.C.  5901-5902),  and  services 
as  authorized  by  5  U.S.C.  3109,  and  not  to  exceed  $500  for  official  reception  and 
representation  cxpcmcs  [$16,000,000]  $23,845,000:  Provided,  That  no  part  of 
the  foregoing  appropriation  shall  be  expended  upon  any  investigation  hereafter 
provided  by  concurrent  resolution  of  the  Congress  until  funds  are  appropriated 
subsequently  to  the  enactment  of  such  resolution  to  finance  the  cost  of  such 
investigation. 

Independent  OflSces  Appropriation   ( 82  Stat.  937 ;  Public  Law  90- 

550;  1969) $16,000,000 

Pay  Raise  Supplemental 500,000 

Total  16,  500,  000 

PROGRAM  AND  FINANCING 
(In  thousands  of  dollars) 


1968  actual      1969  estimate  1970  estimat 


Program  by  activities: 

1.  Antimonopoly: 

(a)  Investigation  and  litigation 

(b)  Economic  and  financial  reports 

(c)  Trade  practices,  industry  guides,  and  small  business 

2.  Deceptive  practices: 

(a)  Investigation  and  litigation __. 

(b)  Trade  practice  conferences,  industry  guides,  and  smal 

business 

(c)  Textile  and  fur  enforcement 

Truth  in  lending ___ _ 

Executive  direction  and  management _ 

Administration 


3. 
4. 
5. 


5,942 

1,057 

312 

4,652 

626 

1,508 


6,317 

1,133 

345 

5,049 

691 
1,708 


353 
871 


382 
875 


7,264 

1,358 

409 

6,770 

818 
3,107 
2,600 

440 
1,079 


Total  program  costs'. 


Unfunded  adjustments  to  total  program  costs: 

Loss  on  disposition  of  fixed  assets 

Change  in  selected  resources  2 


15,321 


-38 
-3 


16,  500 


23,845 


Total  obligations. 


15,280 


16,500 


23, 845 


'  Includes  capital  outlay  as  follows:  1968,  $157,000;  1969,  $70,000;  1970,  $310,000. 
^Selected  resources  as  of  June  30  are  as  follows: 


1967 


1968 


1969 


1790 


Stores.. _ 9  10  10  10 

Unpaid  undelivered  orders 147  143  143  143 

Total  selected  resources __ _ 156  153  153  153 


S6-J.38  O^-70r-^Vol.  3- 
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FINANCING  AND  OUTLAYS 
(I  n  thousands  of  dollars) 


1968  actual  1969  estimate      1970  estimate 


Total  obligations  (from  program  schedule). 

Financing:  Unobligated  balance  lapsing 

Budget  authority  (appropriation) 

Relation  of  obligations  to  outlays:  Obligations  incurred,  net. 

Obligated  balance,  start  of  year 

Obligated  balance,  end  of  year(— ) 

Adjustments  In  expired  accounts _._ 


15,280 
1  ... 

16,500 

23, 845 

15,281 

16,500 

23,845 

15,280 

16,500 

859 

-999 

23,845 

914 

999 

-927 

-1,312 

-46  ... 

Outlays 

15,221              16,360 

23,  532 

TRUST  RECEIPTS  AND  EXPENDITURES 
(In  thousands  of  dollars) 

1968  actual    1969  estimate 

1970estimat 

Deposit  funds,  net: 

Relation  of  obligations  to  expenditures: 

Obligated  balance,  start  of  year.... 80  95  90 

Obligated  balance,  end  of  year  (-) -95  -90  -100 

Expenditures —15  5  —10 

Federal  Trade  Commission  Narratpve  Statement  for  Printing 
Program  and  Performance 

The  Commission  has  the  duty  of  preserving  free  competitive  enterprise  through 
prevention  of  monopolistic  and  unfair  trade. 

1.  Antimonopoly . — All  tyes  of  monopolistic  restrictions,  including  price-fixing 
conspiracies,  boycotting,  price  discriminations,  and  illegal  mergers  and  acquisi- 
tions are  corrected ;  economic  data  and  criteria  are  brought  to  bear  on  monopoly 
and  related  problems ;  and  supervision  is  provided  over  the  registration  and  op- 
erations of  associations  of  American  exporters  engaged  solely  in  export  trade. 
In  1970  investigation  and  trial  of  merger  and  other  antimonopoly  cases  will 
be  expedited. 

2.  Deceptive  practices. — False  and  misleading  advertising  and  other  unfair 
or  deceptive  practices  are  prevented  by  corrective  action,  including  the  affirmative 
aid  of  voluntary  trade-practice  conferences  and  advertising  guides ;  business  and 
the  public  are  protected  from  misbranding  and  non-disclosure  of  fiber  content  of 
manufactured  wool  products  and  household  textile  articles ;  consuaners  and  mer- 
chants are  protected  from  unfair  practices  with  respect  to  furs  and  fur  products; 
and  the  public  is  protected  from  dangers  inherent  in  flammable  fabrics.  In  1970 
consumer  protection  programs  will  be  expedited :  additional  regulations  and 
enforcement  of  the  Fair  Packaging  and  Labeling  Act  will  be  required;  the  pro- 
gram to  insure  proper  labeling  of  woolen  textile  imports  will  be  expanded. 

3.  Truth  in  Lending.— The  full  impact  of  the  educational  and  enforcement  re- 
quirements of  the  Truth  in  Lending  Act  will  be  faced  by  the  Commission  in  1970 
which  will  require  creation  of  a  new  Bureau  because  of  the  broad  scope  of  this 
new  legislation. 

4.  Executive  direction  and  management. — These  also  include  the  adjudicatory 
functions  of  the  Commission. 
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SELECTED  WORKLOAD  DATA 


1968 
actual 


1969 
estimated 


1970 
estimated 


Applications  for  complaint  received 

Investigations  initiated  or  reopened 

Investigations  completed  or  closed 

Investigations  pending  end  of  year 

Informal  corrective  actions 

Complaints  issued 

Complaints  approved  for  consent  order 

Orders  to  cease  and  desist  issued 

Voluntary  compliance  actions 

Compliance  actions  completed 

Cases  pending  litigation,  yearend 

Trade  regulation  rules  and  guides,  issued  or  revised. 
Advisory  opinions  issued 


8,693 

10, 180 

10,785 

751 

1,126 

1,500 

884 

1,485 

1,851 

1,990 

1,664 

1,308 

4,282 

4,400 

6,000 

123 

236 

335 

180 

362 

373 

138 

140 

265 

507 

520 

994 

1,831 

1,930 

2,165 

46 

54 

57 

7 

7 

8 

138 

150 

150 

OBJECT  CLASSIFICATION 
(In  thousands  of  dollars) 


1968  actual 


1969 
estimate 


1970 
estimate 


Personnel  compensation: 

Permanent  positions 

Positions  other  than  permanent... 

Other  personnel  compensation 

Special  personal  service  payments. 

Total  personnel  compensation... 

Personnel  benefits 

Travel  and  transportation  of  persons... 

Transportation  of  things 

Rent,  communications,  and  utilities 

Printing  and  reproduction 

Other  services 

Services  of  other  agencies 

Supplies  and  materials 

Equipment 


12, 986 

14,  064 

19,  694 

44 

46 

46 

19 

50 

50 

7 

11 

15 

13, 056 

14,171 

19,  805 

962 

1,064 

1,474 

363 

350 

639 

7 

11 

19 

291 

362 

910 

94 

90 

111 

82 

93 

132 

76 

83 

155 

192 

206 

290 

157 

70 

310 

Total  obligations 

15, 280 

16, 500 

23, 845 

PERSONNEL  SUMMARY 

1968  actual 

1969 
estimate 

1970 
estimate 

Total  number  of  permanent  positions 1,244  1,244  1,845 

Full-time  equivalent  of  other  positions ._.  5  5  5 

Average  number  of  all  employees 1,197  1,170  1,675 

Average  GS  grade 9.4  9.4  9.4 

Average  GS  salary __ $11,000  $11,669  $11,157 

Average  salary  of  ungraded  positions $7,038  $7,237  $7,217 
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ANALYSIS  OF  CHANGES  IN  PROGRAM  REQUIREMENTS— 4- YEAR  COMPARISON 
[In  thousands  of  dollars) 


1967  actual     1968  actual 


1969 
estimate 


1970 
estimate 


Budget  authority  (Federal  funds). 
Outlays  (Federal  funds). 


14,378 
14, 108 


14,281 
15,221 


16, 500 
16,360 


ANALYSIS  OF  CHANGES  IN  BUDGET  AUTHORITY 

1 969  as  enacted. — 

Estimated  savings: 

Reduction  in  NOA  in  accordance  with  Public  Law  90-364 

Increased  costs  due  to  pay  raise _- __ 


Supplemental  proposed  for  pay  raise  costs. 
1969  current  estimate 


Increases  over  1969: 
Program  Increase: 

Enforcement  of  new  legislation : 

Truth  in  lending  (Title  I  of  the  Consumer  Credit  Protection  Act). 
Flammable  Fabrics  Act  extension  of  coverage 


Subtotal. 

ug  prograi 

Enforcement  of  Rule  36— Consumer  protection  against  mislabeled  wool  imports. 
New  program  of  consumer  information. 


Increases  in  current  programs  to  reduce  backlogs  and  to  accomplish  more  effective  law  enforcement: 

Antimonopoly 

Deceptive  practices _-. ._ 

Texti les  andfurs 

Industry  Guidance _ - - -. 

Econom ic  repo rts _ 

Executive  and  Administrative  support _ 


Subtotal. 


Total,  1970  request.. 

Distribution  of  budget  authority  by  appropriation: 

Federal  Trade  Commission:  Salaries  and  expenses. 


23.845 
23, 532 


16,000 

-292 
+792 


500 


16, 500 


+2, 600 
+644 


+3,244 
+297 
+181 
+115 


+947 
+1,424 
+574 
+191 
+225 
+147 


+3, 508 


23,845 
23, 845 


CONSOLIDATED  SCHEDULE— ANALYSIS  OF  CIVILIAN  PERSONNEL  COMPENSATION 

1968  1969 

In  preceding  In  preceding    Proposed  for  1970 

budget  Actual  budget     1970  budget         proposed 

A.  Total  civilian  personnel  compensation $13,134,000    $13,049,425    $13,860,000    $14,160,000    $19,790,000 

B.  Adjustments  for  changes  in  pay  scales  not  re- 

flected in  1968  obligations  In  1969  budget: 

1.  Wage  board  increases: 

a.  Increases   effective  during  the 

year -2,600 

b.  Increases  effective  in  prioryears —4,430  —5,200 

c.  Anticipated  additional  increases 

to  be  effective  in  1969.. 

2.  Pay  Act  increase: 

a.  Increase  effective  during  year —737,000 

b.  Increases  effective  in  prioryears —737,000 

C.  Adjusted  personnel  compensation 13,134,000      13,049,425      13,860,000      13,415,970      19,047,800 

D.  Average  number  of  all  civilian  employees 1,185  1,197  1,204  1,170  1,675 

E.  Average  compensation $11,084  $10,902  $11,512  $11,466  $11,372 

F.  Percent  change  in  average  compensation  1970 

over  1969 --8 
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ACTUAL  OBLIGATIONS— FISCAL  YEAR  1968 


Employment 
June  30, 1968 


Personal 
services 


Travel  and 
other 


Total 
obligations 


Commissioner's  Offices _ _ . 

Office  of  Program  Review 

Office  of  Executive  Director 

Office  of  Executive  Director..- 

Office  of  Information 

Office  of  Administration 

Office  of  Director 

Management  Staff... 

Division  of  Personnel 

Division  of  Data  Processing. 

Division  of  Administrative  Services. .. 

Office  of  the  Comptroller 

Office  of  Comptroller 

Division  of  Finance.. 

Office  of  the  Secretary 

Office  of  the  Secretary... 

Legal  and  Public  Records 

Office  of  the  General  Counsel 

Office  of  General  Counsel 

Division  of  Appeals 

Division  of  Consent  Orders 

Division  of  Legislation. 

Division  of  Export  Trade 

Hearing  Examiners 

Bureau  of  Restraint  of  Trade.. 

Office  of  Director 

Division  of  Mergers 

Division  of  General  Trade  Restraints.. 
Division  of  Discriminatory  Practices.. . 

Division  of  Compliance 

Division  of  Accounting 

Bureau  of  Deceptive  Practices 

Office  of  Director 

Division  of  Special  Projects 

Division  of  Food  and  Drug  Advertising 

Division  of  General  Practices 

Division  of  Compliance 

Division  of  Scientific  Opinions 

Bureau  of  Textiles  and  Furs.. 

Office  of  Director 

Division  of  Enforcement 

Division  of  Regulation 

Bureau  of  Field  Operations 

Office  of  Director 

Field  Offices. _. 

Bureau  of  Industry  Guidance 

Office  of  Director 

Division  of  Industry  Guides 

Division  of  Advisory  Opinions 

Division  of  Trade  Regulation  Rules... 


42 
3 

$539,  755 
40, 827 

$48, 360 
2,065 

$588, 115 
42,  892 

8 

99, 807 

8,563 

108,  370 

3 

36,842  __ 

5 

62,  965 

107 

793, 996 

68,  373 

862, 369 

20 

165,  479 

12,  664 

178, 143 

4 

62,064  ... 

16 

103,415  ... 

54 

335,  444 

23, 840 

359, 284 

10 

83, 825 

44 

251,619  ... 

62 

768,995 

99,371 

868,366 

4  49, 887 

6  61,697 
22  164, 695 
12  92, 447 
63  425, 270 

15     182,480 

34     398,330 _ 

7  106,589 _ 

4      51,894 

2      29,702 

"^5  419,495      38, 022      457,517 

203  2,404,058     260,457     2,664,515 

48     316,819  

34     435,463 

33     490,032  _ 

43     614,842  

33     352,446 

12  194,496  

lie"  1, 688, 962     176,215     1,865,177 

45     261,744  __ 

24     236,040 

24     308,942 

30     432,288  

13  212,468  

20  237,480  

log" 

20 
19 
70 

264~ 

6 
258 

I4" 

21  151,022 
19  319,933 

6  132,580 

8  124,121 


109 

1, 075,  286 

133, 875 

1,  209, 161 

20 

144,251  .. 

19 

248, 726 

70 

682,309  .. 

264 

2,  853,  519 

390,  843 

3,  244,  362 

6 

94,994  ... 

258 

2,  758,  525 

54 

727,  656 

54,  806 

782,  462 
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ACTUAL  OBLIGATIONS— FISCAL  YEAR  1968— Continued 


Employment  Personal        Travel  and  Total 

June  30, 1968  services  other  obligations 


Bureau  of  Economics 

Office  of  Director 

Division  of  Economic  Evidence. 
Division  of  Industry  Analysis.- 
Division  of  Financial  Statistics. 


130 

$1,142,901 

$145,422 

$1,288,323 

45 

295,986  .. 

27 

293,151 

24 

245,848  .. 
307,916  .. 

34 

761,102 

761,102 

General  operating  expenses — 

Total 1,237        13,056,180         2,223,978         15,280,158 

NUMBERS  OF  CIVILIAN  PERSONNEL 

Number  of  employees  at  end  of  year 


1968  1969  1970 


Full-time  Full-time  Full-time 

permanent  permanent  permanent 

positions  Total  positions  Total  positions  Total 


Salaries  and  expenses 1,194         1,237  1,150         1,190  1,840  1,880 

Number  of  youth  opportunity  cam- 
paign employees  included  in  above 
total............ 33  ...__ .---  40  40 

REPORT  OF  MOTOR  VEHICLE  DATA-OTHER  SEDANS  (DOMESTIC) 


Past  year      Current  year        Budget  year 
1968  1969  1970 


A.  NetFleet,  July  1: 

1.  Actually  on  hand,  July  1 - 

2.  Add  vehicles  on  order  but  outstanding,  July  1.. 

3.  Deduct  vehicles  included  in  Al  awaiting  disposal 

4.  NetFleet,  July  1  (A1-I-A2-A3) ..-. 

B.  Acquisitions; 

1.  All  new  orders  placed,  including  those  not  yet  delivered 

2.  Acquired  by  forfeiture --- 

3.  Acquired  by  transfer - -- 

4.  Total  acquisitions  (Bl-fB2+B3)...- ---- 

C.  Disposals  accomplished  and  scheduled: 

1.  Carryover  disposals  accomplished  (nonadd) - 

2.  Newly  scheduled  disposals  accomplished --- 

3.  Newly  scheduled  disposals,  unaccomplished  June  30. 

4.  Total  newly  scheduled  disposals  (C2+C3=4a+4bl  through 

4b4) 

(a)  For  replacement  (nonadd) - 

(b)  Not  for  replacement  (nonadd): 

(1 )  Tra nsfers  to  other  agencies - -  - 

(2)  Donation  to  non-Federal  recipients 

(3)  Sold - - - 

(4)  Other  (explain) - -  - - 

D.  Newly  scheduled  disposals  being  replaced  (non-add): 

1.  Meeting  both  age  and  mileage  standards - 

2.  Meeting  mileage  standard  only - -- 

3.  M eeting  age  standard  only.. - 

4.  Not  meeting  either  standard  (explain) -- -- 

5.  Total  (Dl-fD2+D3+D4=C4a) - -- -- 

E.  NetFleet,  June  30  (A4+B4-C4): 

1.  Deduct  new  vehicles  ordered  but  not  received 

2.  Add  newly  scheduled  disposals  not  accomplished  (C3) 

3.  Add  carryover  disposals  not  accomplished  (A3— CI) 

4.  Actually  on  hand,  June  30  (E-E1+E2+E3).... - 

F.  Vehicles  used  on  a  term  basis: 

1.  Assigned  from  interagency  motor  pools 4  5  5 

2.  Rented  commercially - 

3.  Total(FH-F2) 4  -f5  -f5 
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REPORT  OF  MOTOR  VEHICLE  DATA-OTHER  SEDANS  (DOMESTIC)-Continued 

Pasy  year     Current  year        Budget  year 
1968  1969  1970 

G.  Total  vehicles  available  full  time  (E+F3) 4  5  5 

H.  Obligations  and  related  data: 

1.  Obligations  for  vehicles  ordered.. ___ 

2.  Cost  of  vehicles  acquired  otherwise __ 

3.  Proceeds  from  disposals: 

(a)  Applied  for  replacements ___ 

(b)  Deposited  to  miscellaneous  receipts 

(c)  Total  (H3a+H3b) 

I.   Cost  of  vehicles  used  on  a  term  basis: 

1.  From  interagency  motor  pools... 4,600  5,000  5,500 

2.  Rented  commercially __     _ 

3.  Total  (11+12) 4,600  5,656  5,506 

SCIENTIFIC  RESEARCH  AND  DEVELOPMENT  ACTIVITIES  AS  REFLECTED  IN  THE  1970  BUDGET 

[In  thousands  of  dollars] 


Net  budget  expenditures 


Conduct  of  research  and 
development 


Research  and  development 
facilities 


Account  title 


1968 


1969 


1970 


1968 


1969 


1970 


Salaries  and  expenses. 


$365 


$365 


$365 


The  Federal  Trade  Commission  conducts  no  program  of  scientific  research 
and  development  and  has  so  reported  to  the  Bureau  of  the  Budget  in  past  years. 
Funds  for  scientific  research  have  been  specifically  requested  in  this  Agency's 
budget  request. 

The  definitions  of  scientific  research  as  set  forth  in  the  more  detailed  in- 
structions issued  by  the  National  Science  Foundation  include  "social  science." 
The  Bureau  of  Economics  in  this  Commission  is  of  the  opinion  that  expenditure 
for  applied  research  in  social  science  is  a  part  or  a  by-product  of  the  specialized 
economic  studies  and  has  reported  expenditures  in  this  field  to  the  National 
Science  Foundation. 

SUMMARY  OF  ELECTRONIC  DIGITAL  COMPUTER  ACQUISITIONS 

[Dollar  amounts  in  thousands] 


1969 


1970 


Number        Obligations      Number         Obligations 


Acquisitions: 

Additions:  None 

Replacements:  None 

Conversions:  Computers  converted  from  lease  to  purchase. 


1968 


1969 


Inventory 


Number 


1970 


Amount      Number  Amount      Number 


Amount 


Installed,  as  of  June  30: 

Owned 1  $99  1  $99  1  $99 

Leased 

Total.. _._ _  1  99  1  99  1  99 


ADDITIONAL  AND  REPLACEMENT  COMPUTERS  TO  BE  ACQUIRED 


Activity  and  location 


Computer     Planned  date 
model    of  installation 


Obligations 


Purchase 


Lease 


1969:  Replacements:  None. 

1970: 

Additions:  None 

Replacements:  None... 
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CORRECTIVE  ACTIONS  BY  THE  COMMISSION 


4012 


5.55_ 
Voluntary  Compliance 

hAAA^215^WS 
Orders  to  Cease  and  Desist 


507 


K>WWi38MAtN 


FY  1966 


FY   1967 
COMMISSIONERS  AND  COMMISSIONERS'  OFFICES 


FY   1968 


Allotment,  fiscal  year         Requested,  fiscal  year 
1969  1970 


Positions 


Amount    Positions 


Increase,  fiscal  year 
1970 


Amount    Positions 


Amount 


Commissioners 

Commissioners'  offices. 


Travel. 


Total  personal  services. 


Total. 


5 
36 


41 


41 


$144,500 
478, 000 


5 
36 


$144,500 
478,  000 


622, 500 
8,000 


41 


622, 500 
8,000 


630,500 


41 


630,  500 


Commissioners  and  Commissioners'  Offices 

The  funds  requested  will  provide  the  salaries  and  expenses  of  the  Commis- 
sioners and  the  staffs  in  their  offices.  In  fiscal  year  1969,  41  positions  are  allocated 
to  Offices  of  Commissioners  consisting  of  attorney  advisers,  administrative  assist- 
ants, stenographers  and  messengers. 

No  additional  positions  are  requested  for  fiscal  year  1970. 


OFFICE  OF  PROGRAM  REVIEW 


Allotment,  fiscal  year  1969  Requested,  fiscal  year  1970  Increase,  fiscal  year  1970 
Amount 


Posi- 
tions 


Posi- 
tions 


Amount 


Posi- 
tions 


Amount 


Personal  services. 


$50,  000 


$82,  000 


$32,  000 


1021 

Program  Review  Officer 

The  Program  Review  Office  is  the  institutional  means  of  determining  how  and 
where  the  Commission,  within  the  wide  spectrum  of  its  jurisdiction,  can  most 
effectively  commit  its  limited  resources  to  maximize  its  impact  on  monopolistic 
and  deceptive  practices.  The  mission  of  the  office  is  to  help  the  Commission 
weigh  priorities  and  determine  annual  programs.  The  office  reports  directl.v  to 
the  Commission. 

The  most  rapidly  developing  function  of  the  Program  Review  Office  is  the 
identification,  principally  in  cooperation  with  the  Division  of  Industry  Analysis 
(Bureau  of  Economics),  of  significant  "trouble  spots"  in  the  economy  and  the 
recommendation  to  the  Commission  of  enforcement  programs. 

Also  evolving,  with  the  aid  of  other  Commission  units,  is  a  program  for  identi- 
fying and  articulating  other  standards  of  criteria  for  initiating  and  evaluating 
Commission  actions.  Further,  the  office  is  making  progress  in  the  exercise  of  its- 
functions  of  advising  the  Committee  concerning  the  utilization  of  the  Commi.s-"- 
sion's  resources  according  to  major  programs  and  purposes. 

An  additional  $32,000  is  requested  for  three  new  positions  in  fiscal  year  1070: 
one  GS-13  analyst,  one  GS-13  statistician,  and  one  GS-5  clerk-stenographer. 

OFFICE  OF  THE  EXECUTIVE  DIRECTOR 


Alllotment, 
fiscal  year  1969 

Requested, 
fiscal  year  1970 

Increase, 
fiscal  year  1970 

Posi- 
tions 

Amount 

Posi- 
tions 

Amount 

Posi- 
tions 

Amount 

2 

$47,  500 
70,  000 

2 

5 

10 

$47,500  .. 
70,000  .. 
90,  000 

5 

10 

$90,  000 

7 

117,500 
2,000  .. 

17 

207,  500 
2,000  _. 

10 

90,  000 

7 

119,500 

17 

209, 500 

10 

90,  000 

Office  of  Executive  Director 

Office  of  Information 

Consumer  information 

Total  personal  services. 
Travel 

Total.. 


Office  of  the  Executive  Director 

The  Executive  Director,  as  the  Commission's  chief  operating  official,  manages 
the  Federal  Trade  Commission's  activities  to  achieve  effective  and  economical 
operations.  He  has  responsibility  for  operational  and  administrative  direction 
of  all  the  Commission's  Bureaus  and  Field  Offices. 

The  Office  of  Information  reports  to  the  Executive  Director  and  its  overall 
policy,  advisory  and  educational  functions  have  been  given  additional  emphasis. 


consumer  information 

A  special  consumer  information  program  is  planned  as  a  dynamic  new  pro- 
gram to  provide,  through  all  possible  media,  opportunity  for  the  consumer  to 
become  knowledgeable  regarding  misleading  advertising,  unfair  credit  practices 
and  other  dishonest  sales  practices  that  tend  to  exploit  them. 

FTC  informational  programs  have  for  years  been  directed  to  the  education 
of  the  businessman  as  to  what  practices  might  be  lawful  and  unlawful  under 
the  laws  administered  by  the  Commission.  Incidentally,  several  pamphlets  have 
been  developed  which  set  forth  practices  harmful  to  consumers ;  however,  this 
has  been  a  limited  effort  and  not  designed  as  a  strong  information  and  education 
program. 

Under  this  new  proposed  program  for  Fiscal  Year  1970,  emphasis  will  be 
directed  toward  the  information  of  consumers  through  various  media  after 
determination  as  to  the  most  efficient  ways  to  reach  various  categories  of  con- 
sumers. One  of  the  very  definite  programs  to  be  undertaken  will  be  the  prepara- 
tion of  spot-television  productions  directed  toward  low-income  consumers  to- 
gether with  spot  public  .service  announcements  on  specific  radio  stations. 

As  an  overall  program,  this  consumer  information  unit  will  be  charged 
with  developing  information  to  increase  consumers'   knowledge   of  deceptive 
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and  fraudulent  activities  and  advice  as  to  liow  to  protect  themselves.  The  Unit 
will  determine  approriate  media  for  the  most  comprehensive  consumer  infor- 
mation activities  and  develop  pamphlets,  film  strips,  radio  spot  announcements, 
etc.,  and  negotiate  with  the  various  media  for  the  presentation  of  programs 
once  developed. 

It  is  estimated  that  as  an  initial  effort  in  1970,  this  program  will  require 
$115,000  to  provide  the  ten  following  positions  and  supporting  costs : 

Information  specialists : 

GS-14 1 

GS-13 1 

GS-11 2 

GS-9 2 

Editorial  assistant : 

GS-7 1 

Stenos  and  typists : 

GS-5 2 

GS-3   1 

■ 

Personnel  compensation $90,  000 

Personnel  benefits 7,  000 

Communications  and  rents : 

Communications 2,  000 

Space  Rental 5,  000 

Total   7,  000 

Building  alterations 1.  000 

Supplies   4,  000 

Equipment  6,  000 

Total   115,  000 


OFFICE  OF  ADMINISTRATION 


Allolment 
fiscal  year  1969 


Requested 
fiscal  year  1970 


Increase 
fiscal  year  1970 


Positions 


Amount    Positions 


Amount    Positions 


Amount 


Office  of  Director 5  $59,500  5  $59,500 

Management  Staff __ 6  84,500  9  105,500 

Division  of  Personnel... 21  165,000  25  193,000 

Divisionof  Data  Processing... 14  99,000  18  121,000 

Division  of  Administrative  Services 59  432,000  66  469,000 

Total,  personal  services 105  840,000  123  948,000 

Travel 6,000 6,000 

Total 105  846,000  123  954,000 


18 


18 


$21,000 
28,  000 
22,  000 
37,  000 


108,000 


108,000 


Office  of  Administration 

The  Office  of  Administration  gives  policy  guidance  and  general  supervision  to 
the  management  and  organization  programs,  administrative  services  activities 
and  personnel  programs  of  the  Federal  Trade  Commission.  Plans  for  effective 
organization  and  administration  of  the  Commission's  management  programs. 
Formulates  and  puts  into  effect  basic  administrative  policies.  Develops  long- 
range  plans  relating  to  needs  for  per.><onnel,  space,  supplies,  equipment,  etc.  This 
office  consists  of  the  Management  Staif  and  the  Divisions  of  Personnel,  Data 
Processing,  and  Administrative  Services. 

Management  interns  are  assigned  to  the  Office  of  Administration  and  are  de- 
tailed during  their  training  period  to  administrative  positions  throughout  the 
Federal  Trade  Commission. 
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MANAGEMENT    STAFF 

The  Management  Staff  in  the  OflSce  of  Administration  is  responsible  for  con- 
ducting agency-wide  organizational  and  procedural  studies ;  coordinating  and 
issuing  procedural  and  policy  statements  through  a  Directives  System  in  the 
form  of  an  Administrative  Manual,  Administrative  Bulletins,  and  notices ;  con- 
ducting the  Workload,  Production  and  Manpower  Reports  System  which  also  in- 
cludes a  Highlights  narrative  for  all  program  functions ;  operating  the  Progress 
Report  System  covering  the  status  of  formal  and  informal  casework ;  and  the 
performance  of  special  studies  as  assigned. 

A  recent  survey  indicated  the  necessity  for  expansion  of  management  analysis 
activities  in  order  to  provide  for  economic  and  efficient  correspondence,  reports, 
and  forms  control  activities  as  well  as  overall  analysis  and  stuuy  of  organization 
and  procedures  within  the  Commission.  Truth  in  Lending  will  require  the  develop- 
ment of  new  computer  systems  applications.  In  order  to  provide  these  expanded 
services,  an  additional  $21,000  is  requested  in  1970  to  provide  two  GS-9  man- 
agement analysts  and  one  GS— 4  clerk  stenographer. 

DIVISION     OF     PERSONNEL 

The  Division  of  Personnel  initiates,  develops,  and  administers  personnel  policies 
and  programs  in  the  spheres  of  recruitment,  appointment  and  placement,  train- 
ing, position  classification,  performance  ratings,  employee  relations,  welfare,  and 
health  and  recreation. 

Also  this  Division  has  been  given  the  responsibility  for  position  management 
and  manpower  utilization  surveys  and  maintenance  of  necessary  controls. 

An  orientation  pool  for  stenographers  and  typists  predominately  consisting 
of  employees  initially  entering  on  duty  with  the  Commission  has  been  estab- 
lished under  the  Division  of  Personnel.  This  group  expedites  overflow  work  from 
the  substantive  bureaus  and  is  used  for  relief  assignments  to  Commissioners' 
Office,  the  Office  of  the  Executive  Director,  and  other  top  offices  throughout 
the  Commission. 

Increased  responsibilities  for  the  development  of  position  structure  for  the 
new  consumer  protection  activities  including  Truth  in  Lending,  Rule  36  and  the 
administration  of  the  new  Flammable  Fabrics  Act  will  require  an  additional 
$28,000  to  provide  three  GS-9  personnel  technicians  and  one  GS-4  clerk- 
stenographer  for  1970. 

DI\aSl6N    OF   DATA   PROCESSING 

The  Division  of  Data  Processing  operates  a  Burroughs  computer  and  periph- 
eral equipment  to  service  operating  bureaus'  needs  for  data  processing.  These 
include  both  administrative  and  substantive  program  activities.  On  the  admin- 
istrative side,  this  division  has  the  continuing  job  of  machine  preparation  of 
payroll,  the  maintenance  of  equipment  inventories,  the  maintenance  of  workload 
statistics  for  attorneys,  and  among  other  administrative  programs,  the  main- 
tenance of  personnel  information  concerning  both  employees  and  attorney 
applicants. 

In  regard  to  the  substantive  programs  of  the  Commission,  this  Division  pre- 
pares information  relating  to  financial  statistics  (a  sample  of  9,000  businesses 
are  covered  by  the  F.T.C.  segment  of  this  study),  various  economic  and  legal 
programs,  including  rates  of  return  for  the  Division  of  Accounting,  and  master 
case  cards  on  legal  cases  currently  being  worked  on  in  the  legal  divisions  of  the 
Commission. 

This  Division,  in  connection  vdth  the  above  programs  and  others,  is  respon- 
sible for  advising  operating  officials  in  regard  to  adequacy  of  information  sup- 
plied to  accomplish  objectives,  the  development  of  programs  as  required  for 
various  administrative  and  operating  studies,  and  the  establishment  of  good, 
workable  priorities  for  the  expeditious  handling  of  data  processing  activities. 

Plans  are  currently  underway  for  the  development  of  a  data  bank  covering  all 
complaints  and  other  information  that  will  pinpoint  industries  and  products, 
geographic  areas,  and  practices  on  which  to  focus  the  attention  of  this  Com- 
mission because  of  emerging  consumer  protection  problems. 

Plans  are  also  underway  for  the  automation  of  workload  data  in  regard  to 
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current  legal  casework  and  for  the  development  of  economical  and  statistical 
survey  programs  to  implement  the  Truth  in  Lending  Act.  In  order  to  satisfv 
the  demands  to  be  placed  on  the  Division  of  Data  Processing,  it  will  be  neces- 
sary to  lease  magnetic  tape  at  an  annual  cost  of  $25,000  and  look  into  the 
possibility  of  adding  to  the  memory  capacity  of  our  current  small  Burroughs 
computer.  More  sophisticated  equipment  which  will  have  the  capacity  to  meet 
current  demands  is  estimated  to  cost  approximately  $45,000.  Also,  three  GS-3 
card-punch  operators  and  a  GS-11  programmer  will  be  necessary  which  will  re- 
quire an  additional  $22,000  for  fiscal  1970. 

DIVISION    OF   ADMINISTRATIVE    SERVICES 

The  division  of  Administrative  Services  is  a  central  administrative  unit  estab- 
lished for  the  purpose  of  publishing  the  material  made  public  under  Section  6(f) 
of  the  Federal  Trade  Commission  Act;  for  the  procurement  of  supplies  and 
equipment ;  and  for  supplying  other  services  essential  to  the  functioning  of  the 
Federal  Trade  Commission.  The  Commission's  Library  is  also  located  in  this 
Division. 

The  Publication  Branch  of  the  Division  of  Administrative  Services  clears  for 
format,  economy  of  reproduction,  and  distribution,  all  material  printed  or  dupli- 
cated by  the  Federal  Trade  Commission  within  the  limitations  of  the  laws  and 
regulations  as  applicable  thereto.  This  branch  also  operates  a  Class  A  Printing 
Plant  established  under  the  provisions  of  the  regulations  by  the  Joint  Committee 
on  Printing  of  the  United  States  Congress ;  and  provides  photographic,  photo- 
stat and  drafting  services.  These  services  are  performed  by  the  following  sections  : 

The  Composition  Section  edits  for  format  and  typography,  material  to  be 
printed  by  the  Government  Printing  Office  or  printed  or  duplicated  in  the  Fed- 
eral Trade  Commission  Printing  Plant  and  provides  stenographic  services  when 
bureau  pools  are  over-burdened.  During  fiscal  year  1966  over  4.000  pages  of  copy 
were  produced  by  this  activity  for  lithographic  reproduction  in  the  printing  plant. 

The  Photographic  Section  provides  the  Commission  with  photographic,  xerox 
and  photostat  services  for  use  in  connection  with  the  Commission's  legal  pro- 
ceedings and  economic  reports.  Production  reports  for  this  section  show  that 
over  895,352  photographic,  photostat  and  xerox  prints  were  produced  during 
fiscal  year  1967. 

Functions  of  the  Printing  Plant  are  the  printing  of  the  Commission's  orders, 
press  releases,  legal  and  economic  reports,  speeches.  Trade  Practice  Rules,  pam- 
phlets, forms,  letters,  etc.  Production  during  the  fiscal  year  1967  was  more  than 
20,978,665  pages. 

The  Library  System  of  the  Federal  Trade  Commission  consists  of:  (1)  the 
Commission  Library;  (2)  the  Medical  Library  in  the  Division  of  Scientific 
Opinions;  (3)  a  small  library  in  the  Office  of  the  Hearing  Examiners;  and  (4) 
a  small  library  in  each  of  the  Commission's  11  field  offices. 

These  libraries  provide  facilities  for  research  by  per.sonnel  of  the  bureaus  and 
offices  of  the  Commission  and  assist  in  disseminating  information  regarding  the 
antitrust  laws  and  trade  regulations. 

The  combined  holdings  of  these  collections  total  more  than  125,000  bound  vol- 
umes. Extensive  files  of  legislative  documents  and  statistical  publications  of 
other  Government  departments  and  agencies,  and  of  trade  associations  are  also 
maintained. 

More  than  375  different  periodicals  are  received,  indexed  and  routed  among 
the  staff  on  a  weekly,  monthly,  quarterly  or  other  frequency  basis.  Approxi- 
mately 85,000  reference  questions  were  answered  during  the  year  and  more  than 
125,000  books  are  loaned  for  use  outside  the  library. 

The  Procurement  and  Services  Branch  is  responsible  for  providing  services 
and  coiitrols  in  tlu>  nef-essnry  honsekejiinac  functions  as  follows:  procurement 
and  maintenance  of  supplies,  equipment,  furniture,  etc. ;  space  control  and  build- 
ing maintenance;  communications  including  mail,  telephone  and  telegraph  and 
messenger. 

The  new  functions  of  Truth  in  Lending,  increased  flammable  fabrics  activities, 
Rule  36  and  comprehensive  review  of  the  truthfulness  of  advertising  of  drugs 
cited  by  the  Food  and  Drug  Administration,  will  require  two  WP-9  printing 
plant  workers,  three  GS— 4  clerk-stenographers,  one  WB— 4  chauffeur  and  one 
GS-5  clerk  at  a  cost  of  $37,000  for  fiscal  1970. 
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OFFICE  OF  THE  COMPTROLLER 


Allotment 
fiscal  year  1969 


Requested 
fiscal  year  1970 


Increase 
fiscal  year  1970 


Positions 


Amount    Positions 


Amount    Positions 


Amount 


Office  of  the  Comptroller. 

Division  of  Finance.. __ 

Total,  personal  services.. 

Travel.  __ 

Total _ 22         190,500 


4 

$66,  000 
124,000 

4 
24 

$66, 000   . 

18 

159,000 

6 

$35, 000 

22 

190,000 
500  ... 

28 

225,000 
500  _.. 

6 

35, 000 

28 


225,500 


35, 000 


Office  of  the  Comptroller 

This  Office  is  the  focal  point  for  all  the  budgetary  and  financial  management 
functions  of  the  Commission.  Here  the  Commission's  budget  is  formulated  and 
presented  to  the  Bureau  of  the  Budget  and  to  Congress  in  final  form. 

In  addition  to  the  budgetary  processes,  this  Office  i.s  responsible  for  the  main- 
tenance of  all  fiscal  records  of  the  Commission  and  controls  the  various  records 
that  reflect  the  salary,  savings  bonds,  taxes.  Social  Security,  retirement  and  an- 
nual and  sick  leave  of  all  employees  of  the  Commission,  including  the  field  of- 
fices. This  Office  and  its  Division  of  Finance  performs  the  audit,  prior  to  pay- 
ment, of  all  vouchers  covering  payment  for  travel  expenses,  communications,  and 
supplies  and  equipment.  The  Divi.sion  of  Finance  also  maintains  the  various 
ledgers  and  records  that  are  necessary  to  accurately  reflect  the  financial  position 
of  the  Commission  at  all  times,  and  prepares  the  basic  statistical  data  under  the 
direction  of  the  Comptroller  for  the  various  financial  statements  and  reports  ren- 
dered to  the  Commission,  the  Bureau  of  the  Budget,  the  Treasury,  the  General 
Accounting  Office  and  the  Congress. 

An  additional  $35,000  is  requested  to  provide  tvpo  GS-6  accounting  technicians 
and  four  GS-5  fiscal  clerks  during  1970. 


OFFICE  OF  THE  SECRETARY 


Allotment  Requested  Increase 

fiscal  year  1969  fiscal  year  1970  fiscal  year  1970 

Positions         Amount    Positions         Amount    Positions  Amount 


Office  of  the  Secretary 

Legal  and  Public  Records 

Total,  personal  services 

Travel 

Total 50         360,500 


12 
38 

$108,000 
252, 000 

14 
46 

$118,000 
291,000 

2 
8 

$10,000 
39, 000 

50 

360,  000 
500  _._ 

60 

409, 000 

500  .... 

10 

49, 000 

60 


409, 500 


Office  of  the  Secretary 

The  Secretary  and  his  immediate  office  receive  and  handle  mail  on  all  phases 
of  the  Commission's  work.  He  signs  all  orders  and  certain  other  official  papers. 
He  also  is  responsible  for  liaison  with  the  Congress  and  Government  agencies 
and  for  decisions  on  informal  cases  not  submitted  to  the  Commission. 

The  As.sistant  Secretary  for  Minutes  takes  the  minutes  of.  and  records  the 
executive  meetings  of  the  Commission,  prepares  directives  for  the  signature  of 
the  Secretary  and  keeps  the  docket  of  pending  matters  before  the  Commission. 


DIVISION  of  legal  AND  PUBLIC  RECORDS 

The  Division  of  Legal  and  Public  Records  embraces  the  Formal  Docket, 
Informal  Docket,  Correspondence,  Public  Reference  and  Distribution  Sections. 

The  Formal  and  Informal  Docket  Sections  are  responsible  for  the  establish- 
ment, management,  safety,  completeness  and  accuracy,  uses  and  retirement  of 
the  legal  and  related  records  of  the  Commission. 
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The  Correspondence  Section  receives  incoming  mail,  opens,  date  stamps,  estab- 
lishes index  and  tickler  when  appropriate,  conducts  history  search  and  forwards 
letters  to  proijer  office  for  action. 

The  Public  Reference  Section  furnishes  information  and  assistance  to  the 
public,  and  to  the  staff  of  the  Commision  in  relation  to  public,  legal  and  court 
proceedings  and  in  matters  of  related  procedure.  The  Section  is  responsible  for 
the  custody,  location,  safety,  conditions,  etc.,  of  dockets,  files,  exhibits,  etc. 

The  Distribution  Section  controls  the  supply  and  distribution  of  all  publica- 
tions issued  by  the  Commision,  such  as  economic  reports,  annual  reports,  trade 
practice  rules,  etc. 

Increase  requested — 1910 

An  additional  $49,000  is  requested  for  two  GS^  clerk-stenographers  for  the 
Ofl5ce  of  the  Secretary  and  eight  GS-4  clerical  positions  for  the  Division  of  Legal 
and  Public  Records. 


OFFICE  OF  THE  GENERAL  COUNSEL 


Officeof  General  Counsel 

Division  of  Appeals _ 

Division  of  Consent  Orders 

Division  of  Legislation 

Division  of  Export  Trade 

Total,  personal  services. 
Travel 

Total 


Allotment 
fiscal  year  1969 

Requested 
fiscal  year  1970 

Increase 
fiscal  year  1970 

Positions 

Amount 

Positions 

Amount 

Positions           Amount 

13 
33 

7 
4 
3 

$219,  500 

457,  000 

117,000 

58,  000 

31,500 

16 
39 

7 
4 
3 

$254,  500 

522,  000 

117,000 

58,  000 

31,500 

3           $35, 000 
6             65, 000 

60 

883,  000 
6,000 

69 

983,  000 
6,000 

9           100,000 

60 

889,  000 

69 

989,  000 

9           100,000 

Office  of  the  General  Counsei, 

The  General  Counsel  is  the  chief  law  oflScer  of  the  Commission.  He  is  its 
legal  counselor  and  adviser.  He  represents  the  Commission  as  its  lawyer  in 
contacts  with  other  departments,  agencies  and  branches  of  Government,  and 
in  controversies  before  the  courts  of  the  United  States.  He  directs  the  work  and 
performance  of  all  offices  and  divisions  within  his  office. 

The  work  of  the  Division  of  Appeals ;  the  legislative  activity  affecting  or 
designed  to  affect  the  work  and  duties  of  the  Commission  and  increasing  by  a 
substantial  percentage  each  year;  the  interest  in  export  trade,  governmentally 
and  privately  inspired ;  the  broadened  enforcement  efforts  of  the  operating 
bureaus  which  culminate  to  a  large  extent  in  consent  settlements ;  all  are  ex- 
pected to  continue  and  to  accelerate  during  fiscal  1970.  The  Commission  is 
raising  its  enforcement  goals.  It  emphasizes  its  work  in  restraints  of  trade  and 
requires  an  increase  in  this  activity.  It  is  giving  new  attenton  to  broadened 
concepts  and  efforts  to  enforce  antideceptive  practice  laws.  It  is  adopting  new 
trade  rules  and  regulations  which  tend  to  dispose  of  minor  matters  expeditiously, 
but  which  bring  into  sharp  contention  larger  cases  of  financial  aid  and  economic 
importance  to  the  business  community. 

An  upsurge  of  antitrust  cases  is  foreseeable  from  recent  Supreme  Court 
decisions  giving  fresh  vitality  to  classic  antitrust  concepts,  from  new  approaches 
to  complicated  merger  causes,  and  from  increased  efforts  of  the  operating 
bureaus.  Competitive  conditions  in  the  changing,  burgeoning  economy  of  our 
nation  forecast  a  rising  number  of  applications  of  these  concepts  in  the  immediate 
future.  New  statutes,  such  as  the  truth  in  labeling  and  packaging  act,  have  been 
assigned  to  the  Commission  for  administration  and  for  the  exercise  of  rule- 
making powers  to  implement  the  will  of  Congress.  This  means  greatly  expanded 
effort  and  responsibility  for  the  General  Counsiel's  Office  to  furnish  legal 
guidance  to  the  Commission  and  operating  bureaus  in  the  interpretation,  ad- 
ministration and  enforcement  of  the  laws,  to  as.sist  in  the  formulation  of  the 
rules  to  be  promulgated  thereunder,  and  to  defend  in  the  courts  the  normally 
resultant  legal  challenges  to  the  Commission's  interpretations,  rules,  and 
actions. 
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The  rapidly  increasing  public  demand  for  consumer  protection  forecasts  a 
vastly  increased  enforcement  effort  by  the  Bureau  of  Deceptive  Practices,  which, 
in  turn,  will  increase  the  work  of  the  General  Counsel  in  all  areas.  The  Com- 
mission's staff  is  making  necessary  and  more  numerous  demands  for  special 
reports  and  investigational  subpoenas  in  aid  of  its  industrywide  investigations 
and  proceedings;  it  creates  the  need  for  prompt  enforcement  of  special  orders 
and  subpoenas  in  the  Federal  district  courts.  A  material  increase  in  the  work 
of  the  General  Counsel's  Office  will  result  in  fiscal  1970. 

A  section  of  the  office  directed  by  an  Assistant  to  the  General  Counsel  enforces 
the  provisions  of  the  Lanham  Trademark  Act  in  which  certain  duties  are 
delegated  to  the  Commission. 

Problems  luider  the  Trademark  Act  arise  in  a  variety  of  ways.  They  may 
originate  from  Members  of  Congress,  foreign  embassies,  the  trademark  office, 
bureaus  of  the  Commission,  individuals  and  competitors  of  trademark  users. 
During  fiscal  year  1970,  approximately  45  complaints  will  protest  nuirks  which 
are  deceptive  as  to  the  quality  of  the  product :  about  20  to  30  cases  will  concern 
marks  which  falsely  suggest  a  geographic  origin  or  affiliation  with  a  public  or 
governmental  organization ;  about  10  cases  will  involve  adoption  or  pirating  of 
a  famous  name. 

Indexing  and  publishing  commission  decisions 

It  is  most  important  the  publication  of  Commission  decisions  be  kept  current 
since  these  decisions  provide  to  the  staff  the  recent  case  law  in  the.se  fields. 
They  furnish  a  reliable  source  of  court  precedents  for  the  use  of  Commission 
personnel  and  for  the  guidance  of  business  itself.  These  decisions,  available  for 
purcha.se  through  the  Government  Printing  Office,  fulfill  a  part  of  the  Com- 
mission's duty  under  section  6(f)  of  the  Federal  Trade  Commission  Act  which 
requires  the  publication  of  reports  and  decisions  in  such  form  and  manner  as 
may  be  best  adapted  for  public  information  and  use. 

An  attorney  assigned  to  the  immediate  office  of  the  General  Counsel  partici- 
pates in  the  preparation  of  all  legal  materials  for  the  compilation,  and  publica- 
tion of  the  "Federal  Trade  Commission  Decisions,"  the  "Statutes  and  Court 
Decisions  Relating  to  the  Commission,"  and  all  orders  published  in  the  Federal 
Register.  In  addition,  he  prepares  indices  and  topical  digests  for  use  in  tracing 
legal  principles  through  the  volumes  of  Federal  Trade  Commission  decisions  and 
court  decisions. 

The  Legal  Research  and  Reporting  Section  performs  the  technical,  non-legal 
tasks  of  compiling  and  editing  the  orders,  decisions  of  the  Commission,  and  court 
decisions  affecting  the  work  of  the  Commission.  In  addition,  editing  and  prepara- 
tion for  printing  of  Commission  court  briefs  and  memoranda  are  a  i-egular 
portion  of  the  duties  of  this  section. 

At  the  present  time.  Volume  68  and  64  are  in  the  process  of  printing  at  the 
Government  Printing  Office.  Volume  6.">  is  being  prepared  for  publication  while 
the  page  proofs  of  Volume  68  are  being  read  and  rearrangement  of  Volume  64 
into  two  parts  is  being  completed.  A  prospective  date  for  publication  of  each  of 
the  three  volumes  cannot  be  given  at  this  time.  Volume  7,  1961-1965,  Statutes 
and  Court  decisions,  including  a  revised  alphabetical  cumulative  case  index  pro- 
viding a  historical  record  of  each  case  with  references  to  the  full  text  reporter! 
or  cited  in  the  volumes  to  date,  was  published  and  distributed  in  July  196S. 

No  funds  for  additional  positions  are  requested  for  the.se  functions  of  the 
General  Counsel  and  his  office  in  fiscal  year  1970. 

OFFICE    OF     FEDERAL-STATE    COOPERATION 

The  Commission's  program  of  Federal-State  Cooperation,  in  the  General 
Counsel's  Office,  encourages  the  States  to  enact  laws,  like  the  Federal  Trade 
Commission  Act,  to  protect  the  public  from  deceptive  and  unfair  bu.siness  prac- 
tices. Stopping  .such  practices  at  State  or  local  level,  before  they  grow  into  prob- 
lems of  interstate  proportions,  minimizes  the  need  for  Federal  action,  and  gives 
the  public  quicker  and  less  expensive  protection.  It  frees  the  Commission  to  deal 
more  effectively  with  problems  of  regional  and  national  significance. 

A  surging  interest  in  this  activity  was  evident  during  the  past  year  as  the 
States  directed  to  the  Commission  281  requests  for  advice  or  assistance  in 
legislative  or  law  enforcement  matters  involving  prevention  of  deceiitive  or  im- 
fair  trade  practices.  This  was  an  increase  of  117%  over  the  129  similar  requests 
received  in  fiscal  1967.  This  increase  is  indicative  of  the  general  level  of  added 
emphasis  on  consumer  protection  in  the  States. 

36^138  O— 70— Vol.  3. 66 
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Effective  liaison  has  been  established  with  all  of  the  State  Attorneys  General 
and  witli  inimerous  other  State  agencies.  They  ai-e  devoting  an  increased  amount 
of  time  and  attention  to  the  identification  and  correction  of  unfair  and  deceptive 
trade  practices,  and  in  cooperating  with  the  Commission  to  that  end. 

Since  the  Commission  recommended  model  consumer  protection  and  unfair 
trade  practice  legislation  to  the  Council  of  State  Governments  in  1966,  nine 
States  have  enacted  such  laws;  they  are  Arizona,  Kansas,  Maryland,  Massa- 
chusetts, Missouri,  New  Mexico,  Rhode  Island,  Texas,  and  Vermont.  Other  States 
with  similar  legislation  or  consumer  protection  offices  include  Alaska,  California, 
Colorado,  Connecticut,  Delaware,  Florida,  Hawaii,  Illinois,  Iowa,  Kentucky, 
Maine,  Michigan,  Minnesota,  New  Jersey,  New  York,  North  Dakota,  Ohio. 
Oregon,  Pennsylvania,  Washington,  and  Wisconsin,  about  30  in  all.  Other  States, 
including  Arkansas,  Indiana,  and  Nebraska,  are  considering  the  establishment  of 
such  offices. 

State  offices  of  consumer  protection  and  Attorneys  General  are  being  furnished 
on  a  continuing  basis  with  a  variety  of  informational  materials  in  regard  to 
actions  by  the  Commission  and  by  State  governments  to  prevent  deceptive  and 
unfair  trade  practices.  This  serves  as  a  training  medium  and  a  method  of  cor- 
relating such  activities  throughout  the  country,  as  well  as  an  encouragement  to 
States  which  have  not  yet  established  such  programs.  Training  conferences  were 
conducted  during  the  past  year  for  46  consumer  protection  personnel  from  24 
States.  Liaison  was  also  established  with  the  States  to  carry  out  interrelated 
functions  under  the  Fair  Packaging  and  Labeling  Act,  and  under  the  Guides  for 
Advertising  and  Labeling  of  Pet  Foods. 

State  officials  reported  to  the  Commission  a  total  of  431  complaints  during 
fiscal  1968,  about  the  same  as  the  previous  year  when  436  were  received.  These 
complaints  are  generally  of  high  quality,  serving  as  a  valuable  source  of  in- 
formation to  keep  the  Commission  apprized  of  practices  in  interstate  commerce 
warranting  corrective  attention. 

Intrastate  matters  referred  by  the  Commission  to  State  officials  for  action 
numbered  88  this  year,  compared  with  99  last  year  and  37  the  year  before. 
Many  of  these  referrals  entail  a  considerable  amount  of  staff  work  in  placing 
the  facts  properly  before  the  cognizant  State  official  and  helping  him  to  under- 
stand the  theory  on  which  the  Commission  would  challenge  the  practices  as 
being  unfair  or  deceptive  if  they  were  being  used  in  interstate  commerce. 

The  Commission's  office  of  Federal-State  Cooperation  keeps  abreast  of  con- 
sumer protection  legislation  and  enforcement  programs  in  the  States;  serves  as 
a  communications  central  for  State  agencies  in  regard  to  unfair  and  deceptive 
trade  practice  matters ;  is  liaison  beitween  the  Commission  and  consumer  organi- 
zations including  the  President's  Committee  on  Consumer  Interests  and  the  Office 
of  Economic  Opportunity ;  and  meets  with  individuals  and  groups  interested  in 
the  development  or  improvement  of  State  consumer  protection  and  unfair  trade 
practice  legislation  and  programs. 

The  program  of  Federal-State  Cooperation  has  since  its  inception  in  October 
1965  been  staffed  b.v  one  attorney  and  one  secretary.  The  volume  of  work  now 
being  generated,  especially  in  the  form  of  requests  from  the  States  for  technical 
assistance  in  legislative  and  law  enforcement  matters,  requires  that  additional 
personnel  be  assigned  to  this  function.  Giving  prompt  answers  to  the  requests 
from  the  States  is  essential  if  we  are  to  keep  alive  and  develop  their  growing 
interest  in  consumer  protection.  Additional  manpower  is  also  needed  to  organize 
and  conduct  training  sessions  for  State  officials,  and  to  attend  conferences  and 
seminars  with  them  for  the  discussion  of  wa.vs  and  means  of  preventing  con- 
sumer deception  and  unfair  trade  practices.  And  with  the  growing  volume  of 
State  legislative  and  law  enforcement  action  in  this  area,  we  nee<l  more  help  to 
keep  abreast  of  developments,  and  to  perform  our  function  of  serving  as  a  cen- 
tral clearinghouse  of  information  in  regard  to  deceptive  and  unfair  trade  prac- 
tice matters. 

Jnrreaaes  requested  1970 

An  increase  of  ,$35,000  is  requested  to  provide  one  GS-14  attorney,  one  GS-13 
attorney,  and  one  GS-4  secretary. 

DrV'ISION    OF    APPEALS 

The  principal  function  of  the  Division  of  Appeals  is  to  represent  the  Commis- 
sion in  the  federal  courts.  Any  party  against  which  the  Commission  has  issued 
an  order  to  cea.se  and  desist  may  petition  a  federal  court  of  appeals  for  review. 
The  Commission  may  apply  in  a  federal  district  court  for  the  enforcement  of  a 
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subpena  or  an  order  requiring  a  special  report.  Disobedience  of  a  court's  decree 
enforcing  a  Commission  order  or  subpena  may  be  punished  as  a  contempt.  Col- 
lateral suits  challenging  the  Commission's  jurisdiction  or  procedure  may  be 
brought  by  affected  parties  under  certain  circumstances  in  federal  district 
courts.  The  Division  handles  these  and  similar  matters  both  directly  and  in 
participation  with  the  OflSce  of  the  Solicitor  General  in  Supreme  Court  matters, 
and  with  offices  of  the  United  States  Attorneys  in  certain  other  cases.  The  Divi- 
sion is  also  regularly  called  upon  to  render  formal  and  informal  acjvice  and  legal 
assistance  to  the  Commission  and  to  the  staffs  of  other  bureaus  and  divisions. 

General  case  workload 

By  far  the  greatest  amount  of  the  Division's  workload  arises  from  actions 
taken  by  the  Commission  or  parties  involved  in  Commission  litigation.  The  timing 
and  volume  of  the  Division's  activity,  therefore,  is  governed  by  factors  over 
which  it  has  little  or  no  control.  During  fiscal  year  1968  the  Division  handled 
88  cases,  completing  litigation  in  27.  A  significant  increase  in  workload  is  fore- 
cast for  fiscal  1969  and  1970  based  upon  "spill  over"  from  current  cases  and 
upon  the  increasing  number,  size  and  complexity  of  matters  pending  before  the 
Commission  for  decision. 

Workload  expected  in  fiscal  1970 

The  Division's  fiscal  1970  workload  will  originate  primarily  from  four  sources  : 

1.  "Spill  over."  Some  of  the  matters  now  in  appellate  litigation,  especially  those 
in  the  "major  case"  category,  conceivably  will  not  be  resolved  by  July  1,  1969,  at 
least  insofar  as  Supreme  Court  disposition.  This  could  occur,  for  example,  with 
respect  to  cases  such  as  American  Cyanamid  Co.,  with  a  record  of  31,000  pages ; 
Community  Blood  Bank  of  the  Kansas  City  Area,  Inc.,  with  a  record  of  15,000 
pages ;  and  Columbia  Broadcasting  System,  Inc.,  with  a  record  of  12,500  pages. 

2.  Cases  currently  before  the  Commission  for  decision.  As  of  June  30,  1968 
there  were  14  cases  on  the  Commission's  adjudicative  calendar  awaiting  decision, 
and  five  more  awaiting  argument  on  appeal  to  the  Commission  from  initial 
decisions  of  hearing  examiners.  The  entry  of  cease-and-desist  orders  in  any  of 
these  matters  is  very  likely  to  precipitate  appellate  court  litigation  involving  the 
Division  in  fiscal  1970.  This  is  a  virtual  certainty,  of  course,  as  regards  any 
orders  entered  in  the  pending  "major  cases." 

3.  Cases  in  litigation  before  hearing  examiners.  As  of  June  30,  1968  there  were 
approximately  45  complaints  outstanding  in  various  stages  of  litigation  before 
hearing  examiners.  Any  of  these  could  potentially  reach  the  Division's  appellate 
docket  during  fiscal  1970.  Because  of  the  Commission's  policy  of  issuing  formal 
complaints  only  after  all  other  effective  means  of  securing  compliance  with  the 
law  have  failed,  it  can  reasonably  be  assumed  that  the  great  majority  of  these 
matters  involve  "hard  core"  violations,  which  will  ultimately  necessitate  court 
review. 

4.  Investigational  activity  in  operating  bureaus.  There  are  numerous  matters 
currently  under  investigation  and  analysis  by  the  Commission's  operating  bu- 
reaus which  could  result  in  formal  charges  and  conceivably  reach  this  Division's 
appellate  docket  in  fiscal  1970.  In  more  recent  years,  approximately  85%  of  the 
Division's  workload  has  involved  antimonopoly  cases  as  opposed  to  roughly  15% 
antideceptive.  Information  received  regarding  the  activities  of  the  Bureau  of 
Restraint  of  Trade  reveals  a  number  of  areas  which  might  potentially  generate 
appellate  cases  in  fiscal  1970. 

A.  Mergers.  The  Division  of  Mergers  is  presently  giving  close  attention 
to  competitive  problems  presented  by  corporate  acquisitions  in  industries 
such  as  food  distribution,  cement,  textile  and  auto  parts.  Especially  under 
scrutiny  are  conglomerate  mergers,  the  most  difficult  and  challenging  en- 
forcement problem  in  this  field. 

B.  Discriminatory  Pricing.  The  Division  of  Discriminatory  Practices  is 
currently  involved  in  enforcement  projects  in  the  following  industries :  ap- 
parel, bakery,  dairy,  auto  parts,  publishing,  furniture,  railway  equipment, 
drug  products,  grocery  chain  store,  drapery  hardware,  fresh  fruit  and  vege- 
table, and  luggage. 

C.  General  Trade  Restraints.  The  Division  of  General  Trade  Restraints  is 
engaged  in  investigation  and  analysis  of  suspect  practices  in  a  large  number 
of  industries  which  may  result  in  formal  charges.  These  include :  auto  parts, 
chemical,  newspaper,  drugs,  linen  rental,  TV  tubes,  TV  advertising  rates, 
petroleum  coke,  ski  supplies,  clothing,  furniture,  iron  pipe,  LP  gas,  food, 
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domestic  heating,  cosmetics  and  toiletries,  home  tractors,  outboard  motor, 
agriculture    equipment,    vending    machine,    insecticide,    photocopying,    and 
phonograph  record.  In  addition,  unfair  trade  practices  which  cut  across  a 
number  of  industry  lines  are  receiving  active  consideration.  These  include 
pre-ticketing  of  retail  goods,  advertising  and  promotional  gimmicks,  fran- 
chising problems,  and  business  "reciprocity." 
In  regard  to  the  above  activity,  it  is  significant  that  each  of  these  Divisions 
has  projected  increased  workloads  in  the  years  immediately  ahead  and  that  the 
Bureau  of  Restraint  of  Trade  requests  an  increase  of  20%  for  1970  to  reduce  the 
backlogs  in  its  regular  programs.  In  addition,  the  Bureau  of  Deceptive  Prac- 
tices is  requesting  an  increase  of  approximately  50%  and  the  Bureau  of  Textiles 
and  Furs  about  40%. 

The  above  estimation  of  this  Division's  expected  fiscal  1970  workload  has  been 
made  in  consideration  of  inevitable  district  court  litigation  which  will  arise  but 
which  cannot  be  accurately  forecast.  These  attacks  upon  the  Commission's  juris- 
diction and  procedures  have  been  increasing  in  recent  years.  This  increase  is 
expected  to  continue  in  the  future,  especially  as  the  Commission  places  greater 
reliance  upon  industry-wide  methods  of  proceeding,  such  as  by  trade  regulation 
rule. 

An  assessment  of  this  Division's  manpower  needs  must  also  take  into  account 
the  sharp  increases  tentativel.y  authorized  by  the  Commission  in  new  programs 
in  the  deceptive  practices  field :  Truth  in  Lending,  Food  and  Drug,  Flammable 
Fabrics,  Rule  36  under  the  Wool  Act,  and  Home  Improvements.  The  impact  of 
these  planned  additional  activities  in  the  area  of  consumer  protection  will  in- 
evitably be  felt  by  the  Division  of  Appeals  in  fiscal  1970. 

Increases  requested  1970 

An  increase  of  $65,000  is  requested  for  six  new  positions,  as  follows :  four 
GS-13  attorneys  and  two  GS-4  clerk-stenographers. 

An  additional  amount  of  $3,000  is  requested  to  cover  the  cost  of  printing  briefs 
and  appendices  to  be  filed  in  the  Courts,  in  accordance  with  Court  rules,  in  the 
presentation  of  the  expected  in  creased  number  of  cases  on  appeal. 

DIVISION     OF    CONSENT    ORDERS 

The  principal  function  of  this  Division  is  to  supervise  and  control  negotiations 
looking  towards  the  disposition  of  matters  by  the  entry  of  consent  orders  under 
the  procedure  provided  in  Part  2  of  the  Commission's  piiblished  rules. 

A  large  majority  of  the  Commission's  formal  proceedings  are  disposed  of  by 
the  entry  of  con.sent  oi'ders.  Under  its  procedures,  when  the  Commission  has  rea- 
son to  believe  that  a  law  administered  by  it  has  been  violated  and  that  a  formal 
proceeding  should  be  instituted,  the  .susi>ected  violator  is  notified  of  the  Com- 
mission's determination  in  that  respect,  and  is  provided  with  a  form  of  com- 
plaint and  a  propo.sed  order.  The  propo.sed  respondent  has  10  days  after  .service 
of  that  notice  within  which  to  indicate  whether  or  not  he  is  interested  in  dis- 
posing of  the  proceeding  by  the  entry  of  a  consent  order.  If  the  proposed  re- 
spondent fails  to  indicate  such  an  interest,  the  Commission's  rule  prescribe  that 
the  complaint  shall  issue  and  be  served  forthwith. 

The  Division  has  the  responsibility  not  only  of  supervising  and  controlling 
negotiations  for  an  agreement,  but  also  for  determining  when  such  negotiations 
are  being  carried  on  in  good  faith,  the  likelihood  of  a  satisfactory  agreement 
being  reached,  and  when  negotiations  should  be  terminated.  It  also  has  the  re- 
sponsibility of  determining  whether  or  not  proposed  .settlements  are  satisfactory 
making  explanations  and  recommendations  to  the  Commission  with  respect  to 
those  deemed  appropriate  in  the  circumstances,  and  .submitting  drafts  of  ap- 
propriate decisions  and  orders. 

Current  workload 

The  Division  dispo.sed  of  408  matters  during  fi.scal  year  1968.  Of  these  197 
were  cases  in  which  executed  agreements  containing  orders  to  cease  and  desist  or 
to  divest  were  forwarded  to  the  Commission  with  recommendations  for  their 
acceptance  and  issuance  of  complaint  and  decision  as  authorized  by  such  agree- 
ments. In  23  matters,  the  files  were  returned  to  the  Commission  after  negotia- 
tions terminated  without  an  agreed-up(m  order  and  8  matters  were  returned 
after  negative  response  under  Part  2  of  the  rules.  Eighteen  matters  were  re- 
ported back  to  the  Commission  with  reconmiendations  which,  in  most  instances. 
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related  to  patterns  of  settlement  proposed  by  the  staff  and  requesting  authoriza- 
tion for  further  negotiations  with  respect  thereto.  lender  the  Conmiission's  rules, 
parties  to  matters  in  the  informal  or  investigative  stage  may  be  afforded  an 
opportunity  to  submit  to  the  Conmiission,  through  the  Division  of  Consent 
Orders,  executed  consent  agreements,  together  with  proposed  complaints  drafted 
by  the  Commission  staff.  The  above-mentioned  cases  in  which  executed  agree- 
ments were  forwarded  in  fiscal  year  1968  to  the  Commission  for  its  consideration, 
together  with  drafts  of  decisions  and  orders  prepared  by  the  Division,  included 
147  matters  submitted  under  this  procedure.  Also  included  in  the  above  overall 
figure  of  408  matters  disposed  of  were  162  miscellaneous  assignments. 

The  Division's  assigned  duties  additionally  include  the  review  of  proposed  com- 
plaints and  orders  prior  to  their  initial  submission  by  the  operating  bureaus  to 
the  Commission  for  its  consideration  of  the  investigational  files  and  determina- 
tions of  whether  corrective  action  through  formal  proceedings  should  be  directed. 
In  that  connection,  370  drafts  of  proposed  complaints  and  orders  were  reviewed 
in  the  Division  during  fiscal  year  1968. 

The  data  and  information  set  out  above  and  the  increase  requested  by  other 
Bureaus  for  fiscal  year  1970  reasonably  support  concliTsions  that  in  fiscal  year 
1970  our  workload  looking  to  maintaining  competition  and  protection  of  con- 
sumers will  be  substantially  above  the  past  and  current  years'  levels,  however, 
no  increase  in  staff  is  requested  for  1970. 

DIVISION    OF    LEGISLATION 

The  Division  of  Legislation  of  the  General  Counsel's  Office  is  the  liaison, 
with  reference  to  legislative  matters,  between  the  Federal  Trade  Commission 
and  Congress.  It  advises  the  Conunission  upon  all  such  matters. 

When  a  committee  of  Congress  or  the  Bureau  of  the  Budge  requests  the  Com- 
mission's views  on  any  proposed  legislation,  the  Division  prepares  reports  for 
submission  and  approval  by  the  Commission. 

The  Division  drafts,  and  assi-sts  in  the  drafting  of,  legislative  proposals  on 
behalf  of  the  Commission  which,  after  clearance  by  the  Bureau  of  the  Budget, 
are  submitted  to  the  Congress.  The  Division  likewise  prepares  for  submission 
to  the  Commission  for  inclusion  in  the  Commission's  annual  reports,  a  list  of 
legislation  which  the  Commission  believes  is  needed  to  make  more  effective  its 
operations. 

During  the  last  two  Congresses  the  Division  has  prepared  reports  on  approxi- 
mately 200  bills  per  Congress.  To  date  we  have  received  185  from  the  90th 
Congress. 

As  of  this  date,  during  90th  Congress  this  Division  has  received  requests  from 
the  Bureau  of  the  Budget  and  made  reports  on  approximately  34  bills  and  by 
1970  we  expect  this  number  to  increase  to  about  60. 

When  legislation  passes  both  Houses  of  Congress  and  thus  becomes  an  "en- 
rolled bill",  the  Bureau  of  the  Budget  requests  the  views  of  the  Commission 
within  a  period  of  48  hours  as  to  whether  the  President  should  sign  or  veto 
the  legislation. 

During  the  two  preceding  Congresses  and  the  present  Congress,  as  of  this 
date,  the  number  of  enrolled  bills  have  averaged  approximately  6  per  session. 
By  1970  this  number  probably  will  increase  to  10  due  to  Congress  having  enacted 
new  legislation  affecting  the  operations  of  the  Commission. 

The  Division  provides  assistance  to  the  Chairman,  as  well  as  to  other  Com- 
missioners and  to  members  of  the  staff,  when  any  of  them  is  requested  to  testify 
before  congressional  committees.  If  formal  statements  are  required  in  connection 
with  such  appearances,  the  Division  usually  prepares  a  draft  of  such  a  statement 
for  the  approval  by  the  party  requested  to  appear. 

The  Division  represents  the  Commission  at  meetings  called  by  the  Bureau  of 
the  Budget  or  Executive  Departments  of  the  Government  on  proposed  legislation. 
It  also  meets  with  individual  members  of  Congress  and  members  of  the  staffs 
of  committees  who  desire  to  discuss  proposed  legislation. 

Much  legislation  has  been  introduced  which  would  broaden  the  jurisdiction 
of  the  Commission,  and  some  have  become  laws  such  as  the  amendment  to  the 
Flammable  Fabrics  Act  and  the  Truth  in  Lending  Act.  Numerous  additional 
legislation  is  expected  in  connection  with  Consumer  Programs.  As  more  bills  are 
introduced,  the  work  of  this  Division  increases,  however,  we  are  requesting  no 
increase  for  1970. 
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DIVISION    OF    EXPORT    TRADE 

The  Webb-Pomerene  Export  Trade  Act  of  1918  is  administered  by  the  Com- 
mission through  its  Division  of  Export  Trade  in  the  Office  of  tlie  General  Counsel. 
This  Division  does  not  perform  all  specific  functions  relating  to  the  Act's  admin- 
istration, but  coordinates  and  supervises  the  Commission's  administration 
through  its  other  operating  bureaus.  This  administration  includes,  inter  alia, 
economic  studies  on  Webb  associations  undertaken  by  the  Commission's  Bureau 
of  Economics ;  investigations  of  association  activity  by  the  Bureau  of  Field 
Operations ;  formal  proceedings  before  hearing  examiners  directed  towards 
recommendations  for  readjustment  of  association  practices  by  the  Bureau  of 
Restraint  of  Trade,  and  requests  by  associations  for  advisory  opinions  on  con- 
templated future  programs  in  export  trade  under  the  Commission's  Bureau  of 
Industry  Guidance. 

In  addition  to  performing  the  Commission's  coordinating  functions  over  the 
above  activities  in  the  Commis.sion's  operating  bureaus,  the  Division  of  Export 
Trade  is  also  the  Commission's  clearinghouse  for  matters  relating  to  its  juris- 
diction in  foreign  commerce.  Accordingly,  the  Division  of  Export  Trade  is  the 
Commission's  liaison  on  matters  affecting  foreign  commerce  with  the  Depart- 
ments of  Agriculture,  Commerce.  Justice,  State  and  Treasury,  and  coordinates 
the  Commission's  activities  with  the  Agency  for  International  Development  and 
the  Office  of  the  President's  Special  Trade  Representative.  The  Assistant  General 
Counsel  for  Export  Trade  also  represents  the  Commission  on  the  working  parties 
of  the  Restrictive  Business  Practices  Committee  of  the  OECD  and  on  various 
governmental  committees  studying  the  problems  of  international  trade,  balance 
of  payments,  and  export  expansion.  Answers  to  congressional  inquires  regarding 
the  administration  of  the  Webb-Pomerene  Act  and  Commission  reports  to  Con- 
gress on  legislation  affecting  the  Commission's  jurisdiction  in  foreign  commerce 
are  also  prepared  by  this  Division. 

No  additional  positions  are  requested  for  fiscal  year  1970. 


HEARING  EXAMINERS 


Allotment 
fiscal  year  1969 


Requested 
fiscal  year  1970 


Increase 
fiscal  year  1970 


Positions 


Amount    Positions         Amount    Positions 


Amount 


Personal  services. 
Travel 


29       $429, 000 
10,000 


Total. 


29         439, 000 


29       $430, 500 
10,000 


$1,500 


29         440, 500 


1,500 


Hearing  Examiners 

No  increase  i"  requested  for  the  Office  of  Hearing  Examiners  for  fiscal  vear 
1970. 


BUREAU  OF  RESTRAINT  OF  TRADE 


Office  of  the  Director 

Division  of  Mergers. 

Division  General  Trade  Restraints 

Division  Discriminatory  Practices 

Division  of  Compliance _ 

Division  of  Accounting.. 

Total  personal  services 

Travel 

Otfier  expenses 

Total 208      2,680,000 


Allotment 

Requested 

1 ncrease 

fiscal  year  1969 

fiscal  year  1970 

fiscal  year 

1970 

Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

46 

$366, 000 

51 

$391,000 

5 

$25. 000 

35 

470,500 

43 

556,  500 

8 

86 

000 

35 

542, 000 

43 

623,000 

8 

81 

000 

46 

654,500 

54 

735,  500 

8 

81 

000 

33 

357,000 

40 

435,  000 

7 

78 

000 

13 

207, 000 

15 

226, 000 

2 

19,000 

208 

2,  597,  000 

246 

2,967,000 

38 

370, 

000 

63, 000 
20,  000 

79, 000 
28,  000 

16, 
8 

00(1 

noo 

246      3,074,000 


38 


394,000 
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BuBEAtJ  OF  Restraint  of  Trade 

The  responsibilities  of  the  Bureau  of  Restraint  of  Trade  obtain  in  the  anti- 
monopoly  area,  for  administration  and  enforcement  of  Section  5  of  the  Federal 
Trade  Commission  Act  and  Sections  2,  3,  7  and  8  of  the  Clayton  Act. 

Conceptually,  prohibition  or  prevention  of  unfair  methods  of  competition,  dis- 
criminations and  other  practices  inimical  to  free  comi>etitive  processes,  provides 
an  essentially  negative  depiction  of  the  Bureau's  mission.  The  goal  is  a  maxi- 
mum maintenance  of  effective  competition  within  the  economy.  Mere  numbers 
of  unfair  methods  interdicted,  discriminations  halted,  or  trade  restraints  chal- 
lenged, do  not  satisfactorily  measure  the  effectiveness  of  the  Bureau's  operation, 
nor  the  extent  or  value  of  its  accomplishment.  Similarly  not  disclosed  by  such 
statistics,  is  the  cost  to  the  economy,  resting  as  it  does  on  the  premise  of  free 
and  open  competition,  should  the  Federal  Trade  Commission  fail  or  neglect  the 
particular  matters  in  fact  handled  through  this  Bureau,  looking  to  termination 
of  anticompetitive  practices  and  elimination  of  obstructions  to  the  free  flow  of 
trade.  It  is  evident  that  even  relatively  isolated  trade  restraints  and  acts  or 
conduct  of  business  resulting  in  the  prevention,  elimination  or  destruction  of 
competition,  if  disregarded,  may  lead  to  formation  of  anticompetitive  environ- 
ments, competitively  virulent  and,  indeed,  contagious. 

The  Commission  has  traditionally  sought  to  discover  and  halt  m  their  incip- 
iency,  unfair  and  anticompetitive  practices  carrying  with  them  the  potential 
and  threat  of  development  to  even  greater  restraints.  With  its  extremely  limited 
resources,  however,  the  agency  has  the  additional  and  separate  responsibility 
to  so  allocate  its  manpower  and  funds  as  to  best  segregate  and  contain  those 
anticompetitive  practices  which  affect  the  economy  most  markedly  and  intimately. 

There  is  impelling  need  that  the  Commission  do  more.  In  the  instance  of  high 
concentration  industries,  the  steel  industry,  for  example,  power  to  control  and 
administer  prices  and  extent  of  production,  appears  to  exist  and  operate  in  a 
manner  antithetical  to  the  processes  of  economic  counterforce.  characteristic  of 
the  nation's  competitive  markets.  Important  segments  of  the  economy  reflect 
serious  oligopolistic  and.  in  instances,  oligopsonistic  behavioral  patterns,  whether 
and  to  what  extent  our  competitive  system  may  be  adversely  influenced  and 
affected  by  such  concentrations  of  economic  power,  and  the  nature  and  form  of 
practicable  processes  of  remedy,  are  matters  of  serious  antitrust  concern.  The 
Commission,  however,  on  the  basis  of  resources  presently  available  to  it,  may 
not  undertake  the  kind  of  concentrated,  in-depth  study  necessary  to  adequate 
economic  and  legal  analysis  of  any  such  special  industry  problems,  as  ulti- 
mately vital  as  they  may  be,  if  to  do  so  would  be  at  the  price  of  abandonment 
of  existing  project  commitments  specifically  within  statutory  mandate,  im- 
mediately affecting  the  public  interest. 

The  Commission,  on  August  9.  1968.  directed  its  staff  to  undertake  a  planning 
study  of  the  feasibility  of  an  in-depth  investigation  of  industries,  including  steel, 
characterized  by  concentration  and  absence  of  price  competition,  to  enable  the 
Commission  to  better  appraise  the  extent  to  which  its  resources  ];>ermit  the  in- 
clusionof  such  an  investigation  into  its  overall  program.  The  need  for  such  si)ecial 
investigative  project  is  perforce  great.  However,  in  present  posture,  no  increase 
for  FY  1970  for  this  purpose  has  been  requested,  nor  can  yet  be  formulated. 

With  respect  to  present  and  future  manpower  commitments  within  the  Bureau, 
a  new  planning  program  is  in  the  process  of  being  instituted  this  fiscal  year, 
which  will  put  in  effect  procedures  for  successive  re-evaluations  of  current  work 
commitments,  the  selective-substitution,  on  a  continuing  basis,  of  more  urgent 
and  economically  significant  matters  for  those  of  less  immediacy  or  a  lower  level 
of  public  interest,  and  establishment  of  a  flexible  system  of  priorities,  applicable 
to  all  major  restraint  of  trade  project  assignments. 

Priorities  will  be  determined  through  the  Office  of  the  Bureau  Director.  Such 
priorities,  starting  with  the  three  designated  Commission  programs  in  Food. 
Apparel  and  Automotive  Parts,  will  be  established  with  respect  to  all  related, 
subordinate  and  potentially  alternative  major  project  matters.  In  assigning 
priorities,  the  OflSce  of  the  Director  will  have  recourse  to  the  expertise  of  each 
Division  and  a  close  liaison  will  be  maintained  with  respect  to  investigative 
developments  in  the  field.  The  assistance  of  the  Bureau  of  Economics  will  be 
provided,  as  well  as  that  of  the  Bureau  of  Field  Operations,  in  the  securing  and 
development  of  such  additional  valuation  information  as  may  be  necessary  to 
priority  determination.  Reassessment  of  assigned  priorities  will  be  made  from 
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time  to  time  as  investigational  results  dictate  or  as  changes  in  the  law,  Com- 
mission policy  or  economic  or  other  circumstances  may  require. 

Conduct  of  exploratory  investigations,  enforcement  on  a  case-by-case  basis 
when  warranted,  and  attentiveness  to  the  pleas  for  help  of  individual  business- 
men, will  not  be  perfunctorily  suspended  or  done  away  with.  These,  largely  pro- 
phylactic, functions  contribute  significantly  to  the  Commission's  effectiveness. 
There  will  be  maintained  within  each  Division,  according  to  its  operation,  a 
l>alance  between  work  assignments  involving  matters  of  designated  priority  and 
work  assignments  which,  because  of  their  nature,  cannot  be  specifically  so 
classified. 

With  respect  to  restraint  of  trade  investigations  pending  in  the  field,  initiation 
of  priority  assignments  by  this  Bureau  will  successively  require  specific  re- 
evaluation  of  existing  investigative  assignments,  an  assaying  of  manpower  re- 
(piirements  and  appraisement  of  relative  public  interest  demands,  with  accom- 
modating prompt  suspension  of  work  assignment  on  matters  determined  to  be 
of  a  lower  priority. 

Investigational  back-logs  on  priority  assignments  will,  accordingly,  be  cir- 
cumvented. Matters  twice  suspended  to  permit  immediate  assignment  of  field 
attorneys  to  matters  of  higher  priority,  will  be  returned  to  the  Bureau  for 
closing  or  other  disposition. 

Improved  selectivity  in  work  assignments,  so  effected,  will  iitilize  evaluation 
criteria  including:  (1)  The  substantiality  of  the  unlawful  acts  or  practices 
alleged;  (2)  The  relevance  of  market  structure;  (3)  The  significance  of  the 
industry  or  commodity  involved,  or  alternatively  the  significance  of  the  economic 
or  .social  environment  in  which  the  alleged  violation  occurs.  In  as.sessment  of 
recommended  changes  in  priority,  or  in  determining  bases  for  susi)ension  of  in- 
vestigational matters  pending  in  the  field  within  the  Divisions,  the  following 
additional  evaluation  criteria  will  apply  :  (4)  The  indicated  probability  that 
corrective  action  can  be  sustained;  (5)  Ameliorating  economic  or  competitive 
developments  subsequent  to  initiation;  (6)  Time  and  manpower  involvement  out 
of  proportion  to  other  factors  considered. 

Matters  actually  in  litigation,  generally,  will  not  be  affected,  nor  will  work 
projects  to  which  the  agency  or  the  Bureau  may  be  currently  otherwise  effec- 
tively precommitted. 

BUREAU  WORKLOAD  SUMMARY 


Estimated 

Estimated 

Fiscal  year 

fiscal  year 

fiscal  year 

1968 

1969 

1970 

346 

379 

379 

1,417 

1,700 

1,785 

1,384 

1,700 

1,785 

379 

379 

379 

=  725 

747 

713 

3  218 

276 

325 

196 

310 

351 

<747 

713 

687 

12 

24 

19 

30 

42 

53 

10 

34 

37 

6 

13 

18 

2 

24 

19 

17 

26 

20 

27 

10 

21 

28 

16 

14 

23 

20 

27 

32 

33 

34 

44 

Applications  for  complaint :  i 

On  hand  beginning  of  year 

Received 

Disposed  of 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  for  negotiation  or  reopened. 
Dispositions: 

Consent  settled 

Litigated 

Other 

Pending  end  of  year 

Litigated  cases: 

Pending  beginning  of  year 

Complaints  issued  or  reopened 

Docketed  orders  disposed  of 

Pending  end  of  year 

Voluntary  compliance 


1  Division  totals  do  not  necessarily  total  Bureau  summary  because  of  matters  handled  directly  by  the  Office  of  the  Di- 
rector. Applications  for  complaint  include  basic  source,  i.e.,  letters  of  complaint,  field  reports,  merger  announcements, 
and  other  sources. 

:  Includes  17  investigations,  Compliance  Division. 

3  Includes  12  investigations.  Compliance  Division. 

<  Includes  28  investigations,  Compliance  Division. 
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OFFICE  OF  THE  DIBECTOB 

The  Office  of  the  Director  provides  general  supervision  over  the  work  of  the 
Bureau's  five  Divisions.  In  addition  to  the  immediate  staff  of  the  Director,  a 
central  stenographic  pool  and  records  section  is  maintained,  whicli  serves  all 
operating  divisions. 

With  the  Commission's  broad  involvement  in  the  Food  industry,  each  of  this 
Bureau's  three  enforcement  divisions  having  committed  substantial  manpower 
to  the  problems  of  that  industry,  a  Special  Legal  Advisor  was  appointed  in  the 
Office  of  the  Director,  in  order  to  correlate  proceedings  concerning  the  Food 
Industry  and  to  provide  special  advice  and  assistance  on  Food  industry  matters 
to  all  concerned  Bureaus  and  Divisions  within  the  agency. 

To  more  carefully  husband  manpower  and  funds  through  programming  and 
jjrdij^ct  planning  at  the  Bureau  level,  and  to  provide  closer  supervision  over 
divisional  work  commitments  and  priority  assignments,  a  Program  Officer  has 
been  appointed  as  an  Assistant  to  the  Director.  Specific  project  and  non-project 
priorities  for  all  Divisions,  as  hereinbefore  discussed,  will  be  developed  during 
FY  1969,  toegther  with  implementation  of  a  plan  for  more  immediate  and  direct 
mutual  and  reciprocal  work  relationships  between  project  priorities,  investiga- 
tions and  case  development. 

Increases  requested  for  fiscal  1970: 

An  additional  $25,000  is  requested  to  provide  five  GS-4  clerk-stenographers  for 
the  Office  of  the  Director. 

DIVISION   OF   MEBQBaiS 

The  Division  of  Mergers  maintains  responsibility  for  investigative,  adjudica- 
tive and  policy  statement  procedures  relative  to  corporate  mergers  and  acquisi- 
tions, joint  ventures  and  interlocking  directorates  under  Sections  7  and  8  of  the 
Clayton  Act  (15  U.S.C.  18  and  19)  and  Section  5  of  the  Federal  Trade  Commis- 
sion Act  (15U.S.C.  45)  as  applicable. 

Estimated  Estimated 

Fiscal  year         fiscal  year  fiscal  year 

Workload  statistics  1968  1969  1970 

Preliminary  investigations: 

Mergers  examined.. _._ 

Joint  ventures  examined. 

Applications  for  complaint: 

On  hand  beginning  of  year 

Received 

Disposed  of .- 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened .-. 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  for  negotiation  or  reopened 

Dispositions: 

Consent.. -  - 

Litigated 

Otfier 

Pending  end  of  year .-- 

Litigated  cases: 

Pending  beginning  of  year 

Complaints  issued  or  reopened 

Docketed  orders  issued 

Pending  end  of  year 

Voluntary  compliance 


WORKLOAD,   FISCAL   YEAR    1968-69 

The  workload  of  the  Division  of  Mergers  increased  during  FY  1968  as  it  has, 
progressively,  over  the  past  several  years.  The  number  of  pending  and  initiated 
formal  investigations,  for  example,  increased  from  105  in  FY  1963  to  207  in  FY 
1968.  With  a  continuing  increase  in  the  total  number  of  mergers  consumated,  the 


1,895 

2,100 

2,200 

162 

195 

19  J 

18 

22 

27 

75 

80 

80 

71 

75 

80 

22 

27 

27 

139 

153 

168 

68 

75 

80 

54 

60 

66 

153 

168 

182 

6 

7 

2 

8 

9 

15 

3 

10 

9 

2 

4 

6 

2 

7 

2 

2 

11 

11 

13 

3 

5 

8 

3 

3 

6 

11 

13 

15 

2  .... 
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advance  in  the  number  of  larger  mergers  ($10  million  or  more)  particuarly  em- 
phasizes the  increasing  need  for  additional  enforcement  in  this  area.  So-called 
large  mergers  numbered  68  in  the  calendar  year  1963  and  increased  to  155  in 
1967,  an  increase  of  1287f .  During  this  same  period,  the  trend  to  large  conglomer- 
ate mergers  (inherently  complex,  and  requiring  extensive  economic  and  legal 
analysis)  accelerated  from  48  in  1963  to  128  in  1967,  an  increase  of  167%. 

It  may  be  significantly  noted  that  during  FY  1968,  after  expeditious  initiation 
of  investigation  by  the  Division,  ten  mergers,  nine  of  them  major  mergers  (com- 
bined assets  of  $10  million  or  more)  were  called  off. 

The  legal  staff  of  the  Division  of  Mergers  has  not  been  augmented  since  1963. 
This  staff,  consisting  of  an  average  of  30  attorneys  over  this  five-year  period, 
is  responsible  for  all  merger  cases,  from  initiation  to  order  or  other  disposition 
including  all  screening  and  investigation,  together  with  the  other  attendant  re- 
sponsibilities of  the  Division.  The  amount  of  work  the  present  staff  can  contain, 
in  eflScient  and  effective  performance,  is  substantially  at  saturation.  Thus,  man- 
power limitations  restridt  the  extent  of  the  Division's  investigations  and  study 
of  acquisitions,  while  the  need  for  additional  enforcement  of  Secton  7  increases. 

The  Division  of  Mergers  examines  more  than  2,000  reported  mergers  and  ac- 
quisitions per  year.  It  is  anticipated  that  the  number  of  formal  investigations 
initiated  will  continue  at  the  rate  of  70  to  80  per  year  dependent  upon  available 
manpower.  AVith  a  carry-over  from  the  previous  fiscal  year,  the  anticipated 
workload  will  amount  to  about  248  active  investigations  for  the  1970  fiscal  year. 
The  merger  staff  handled  15  docketed  cases  in  FY  1967,  and  14  in  FY  1968.  It  is 
expected,  with  the  carry-over,  that  the  workload  of  docketed  cases  will  be  about 
20  in  FY  1970. 

The  workload  of  the  Division  will  involve  increasing  activity,  with  investiga- 
tion of  major  conglomerate  mergers  on  the  increase.  Following  the  decision  in 
the  Procter  &  Gamble  case,  it  is  anticipated  that  the  Division  will,  through  a 
case-by-case  approach,  investigate  appropriate  conglomerate  mergers.  To  the  ex- 
tent possible,  the  Division  will  be  directing  its  activities  primarily  along  particu- 
lar industry  lines,  viz.,  auto  parts,  food  distribution,  grocery  products,  manu- 
facturing and  apparel.  With  the  decrease  in  horizontal  mergers  and  increase  in 
the  number  of  conglomerate  mergers,  the  tendency,  however,  is  that  product  line 
applications  to  industry  are  not  conveniently  confined,  but  are  being  spread 
out.  This  necessitates  examination  of  a  number  of  mergers  in  scattered  indus- 
tries which  are  considered  under  a  miscellaneous  project  area  and  are  time 
consuming. 

During  the  year,  acquisitions  and  joint  ventures  are  being  given  preliminary 
study  by  the  Division  of  Mergers  with  the  assistance  of  the  Commission's  Bureau 
of  Economics,  utilizing  published  financial,  economic  and  industrial  data,  as  well 
as  economic  studies,  reports  and  other  information  available  to  the  Commission. 
A  careful  but  flexible  selection  procedure  is  being  followed  in  choosing  those 
acquisitions  and  mergers  which  will  be  investigated  in  depth.  The  specific  criteria 
used  include :  Market  Share,  Concentration,  Geographic  Market,  Product  Market, 
Per  se  Violations  and  Enforcement  Law  Development. 

The  Division  continues  to  work  with  the  Bureau  of  Economics  in  conducting 
industrywide  studies  as  directed  by  the  Commission.  Considerable  effort  was  ex- 
pended in  a  current  study  relating  to  product  extension  mergers  by  grocery 
product  manufacturers  which  was  issued  by  the  Commission  on  May  15,  1968. 

MERGER  DIVISION    PROGRAM 

The  overriding  concern  of  the  Division  for  FY  1970  and  beyond,  will  un- 
doubtedly be  with  conglomerate  acquisitions  and  mergers.  These  cut  across  all 
industry  categories,  and  though  they  may  be  placed  in  one  of  the  Industry 
groupings,  they  involve  special  legal  and  economic  problems  incident  to  reci- 
procity dealings,  product  and  market  extensions,  potential  entry,  and  numerous 
other  theories  which  call  for  sophisticated  and  time  consuming  investigation  and 
analysis.  It  is  anticipated  that  the  in-depth  study  of  the  conglomerate  merger 
movement  directed  by  the  Commission,  with  a  date  of  completion  set  for  January 
1,  1969,  will  accelerate  our  involvement  in  the  crusade  on  conglomerates,  recently 
given  publicity  by  the  Department  of  Justice's  merger  guidelines.  By  the  begin- 
ning of  FY  1970  the  Commission  may  publish  its  own  policy  in  this  area,  and 
the  Division  of  Mergers  will  have  an  additional  and  continuing  volume  of  work 
to  do,  over  and  above  its  responsibility  for  challenging  illegal  mergers  as  they 
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occur  from  day  to  day.  For  example,  this  Division  is  currently  conducting  89 
investigations  of  conglomerate  acquisitions.  By  FY  1970  it  is  anticipated  that  the 
manpower  requirements  for  an  increased  emphasis  upon  this  program  will  have 
doubled.  In  effect,  the  expansion  of  the  program  will  depend  almost  exclusively 
upon  the  manpower  available  for  it,  over  and  above  the  normal  requirements  for 
the  Division. 

Three  industries  are  operating  under  Commission  "Enforcement  Policy"  pro- 
nouncements. They  are : 

( 1 )  Product  extension  mergers  in  grocery  products  manufacturing ; 

(2)  Food  distribution  industry  ;  and 

(3)  Vertical  mergers  in  the  cement  industry. 

Although  these  three  industries  are  unrelated  economically,  they  have  prob- 
lems in  common  with  respect  to  the  workload  and  manpower  requirements  of 
the  Division  of  Mergers.  For  example,  two  of  them  (food  and  cement),  have 
resulted  in  a  requirement  that  industry  members  submit  Section  6(b)  reports 
giving  advance  notification  of  proposed  mergers,  and  this  requirement  is  one 
which  will  continue  into  and  beyond  FY  1970.  Brief  experience  has  shown 
that  a  major  portion  of  the  time  of  at  least  three  attorneys  will  be  required 
to  evaluate  these  reports  and  furnish  the  necessary  surveillance,  and  that  fur- 
ther manpower  will  be  required  to  investigate  and  litigate  any  indicated  viola- 
tion of  the  policy  guidelines.  It  seems  safe  to  conclude  that  while  policy  state- 
ments are  effective  in  slowing  down  indicated  trends  within  a  particular 
industry,  prompt  and  effective  enforcement  is  necessary  to  implement  the  policy. 
This  introduces  a  new  factor  into  our  manpower  budgeting,  quite  different 
from  previous  freedom  to  pick  and  choose  from  the  mergers  as  they  occur  and 
concentrate  manpower  where  it  is  needed  to  finish  the  job.  Now  we  will  have 
a  type  of  administrative  override  in  the  three  industries  listed,  plus  possibly 
others  which  may  be  under  enforcement  policy  interdiction  during  FY  1970. 
The  development  of  a  cohesive  industrywide  merger  enforcement  policy  will, 
in  each  instance,  require  a  continuing  increase  in  manpower.  In  addition,  im- 
plementation and  enforcement  relating  to  product  extension  mergers  in  grocery 
products  manufacturing  which  the  Division  of  Mergers'  Staff  is  handling  will 
have  the  effect  of  decreasing  the  time  available  for  other  investigation  and 
litigation  work. 

Additional  industries  will  be  placed  under  enforcement  policy  restrictions 
which  will,  per  se,  increase  the  manpower  requirements  for  this  Division.  Al- 
ready the  Commission  has  directed  that  an  enforcement  policy  statement  be 
prepared  in  the  Textile  Industry  which  will  be  in  effect  in  1970. 

Special  mention  should  be  made  of  the  Automotive  Parts  Industry  because 
of  the  large  number  of  investigational  matters  now  underway  which  indicate 
a  requirement  for  additional  manpower  during  FY  1970.  Of  18  investigations 
on  hand,  five  indicate  future  compliant,  but  still  the  merger  trend  continues. 
This  is  an  industry  with  many  separate  product  lines,  many  regional  market 
areas,  and  a  complicated  competitive  history  due  to  considerable  vertical  inte- 
gration from  the  automobile  manufacturers  down  to  the  after  market  retailer. 
To  keep  abreast  of  this  trend,  once  the  litigation  of  cases  begins,  will  require 
a  sizeable  increase  in  professional  manpower. 

The  Wearing  Apparel  Indutsry  covers  all  items  of  clothing  for  men,  women 
and  children  and  encompasses  approximately  30.000  industry  members.  From 
the  eight  investigations  currently  under  way  it  is  anticipated  at  least  three  cases 
will  be  in  litigation  by  FY  1970.  However,  present  manpower  will  not  allow  for 
additional  matters  which  will  undoubtedly  arise  in  this  industry  where  acquisi- 
tions are  on  the  increase.  If  the  Commission  is  to  be  effective  in  controlling  an 
indicated  trend  in  its  incipiency,  then  the  Division  will  have  to  devote  additional 
resources  to  investigating  mergers  in  this  industry. 

In  the  Minerals  and  Mining  Industry,  the  business  community  has  discovered 
a  new  tool  for  making  large  acqui  itions  of  prorlneers  of  mtural  resources  with 
a  minimum  of  cash  outlay.  This  is  the  Production  Payment  Plan,  where  the 
acquiring  company  finances  the  acquisition  by.  in  effect,  mortgaging  the  natural 
resources  holdings  of  the  acquired  company  to  a  group  of  financiers,  and  then 
pays  off  the  mortgage  as  the  natural  resources  are  extracted,  [irocessed  and  sold. 
The  acquisition  potential  here  is  very  great,  and  it  is  expected  that  in  the  near 
future  many  mining  companies,  timber  rich  companies,  and  similar  organizations 
in  need  of  cash  will  be  acquired  in  a  manner  similar  to  the  Kennecott-Peabody 
or  the  Continental  Oil-Consolidation  Coal  transactions.  Close  attention  will  have 


1038 

to  be  given  to  this  type  of  transaction  in  the  future,  over  and  above  the  man- 
power required  to  handle  the  current  Kennecott-Peabody  matter. 

The  increasing  use  of  plastics  due  to  technological  development  has  resulted, 
and  will  continue  to  result,  in  numerous  acquisitions  and  mergers  in  the  plastics 
industry.  This  is  due  to  the  fact  that  three  distinct  levels  of  production  are 
involved :  producers  of  raw  chemicals;  producers  of  resins ;  and,  the  fabrication 
of  a  very  broad  range  of  end  products. 

Of  seven  formal  investigations  currently  on  hand  it  is  anticipated  that  at  least 
two  may  result  in  complaints  which  will  be  in  litigation  during  FY  1970.  However, 
the  trend  is  expected  to  continue  and  the  manpower  demand  will  increase. 

The  following  summary  and  the  project  descriptions  by  industry,  set  forth  the 
projects  which  will  be  worked  upon  during  FY  1969  and  which  are  expected  to 
continue  into  FY  1970.  Most  categories  will  continue  into  the  fiscal  years  1971- 
1972. 


Estimated  man-years 


Summary  by  projects— mergers 


Fiscal 

Fiscal 

Fiscal 

Fiscal 

year 

year 

year 

year 

1969 

1970 

1971 

1972 

1.0 

1 

0 

0 
0 

1.0 

1 

1 

0 

1.0 

0 
1 

0 
0 

0 
0 

1.0 

1.0 

1 

0 

g 

2.5 

4 

5 

2 

6 

3.0 

3 

3 

2.5 

4 
2 

5 
2 

2.0 

2 

1.0 

1 

1 

1 

2.0 

2 

2 

2 

3.0 

4 

5 

6 

2.0 

2 

2 

2 

.5 

1 
1 

1 

1 

1 

1.0 

1 

2.5 

4 
2 

4 
2 

4 

2.0 

2 

2.0 

3 

4 

5 

1.0 

1 

2 

2 

32.0 

38 

40 

42 

30.0  ._ 

Confectionery... 

Department  stores.. 

Housewares  and  household  appliance-electric-nonelectric 

Litton  I ndustries 

Vending 

Auto  parts 

Cement 

Commercial  and  industrial  equipment,  machinery,  and  supplies. 

Drugs,  pharmaceuticals,  cosmetics,  and  sundries 

Fertilizers _ 

Food  distribution.. 

G rocery  prod ucts 

Minerals  and  mining 

Miscellaneous 

Paper  and  paper  products 

Plastics  _ 

Textiles.. 

Apparel 

Reciprocity 

Total  man-years 

Total  attorneys  available 


The  five  projects  listed  first  above,  are  nearing  completion  and  will  require 
minimal  profe.ssional  manpower  in  FY  1970,  with  no  manpower  projection  for 
FYs  1971-1972.  The  outstanding  orders  against  the  Dairy  Industry's  four  na- 
tional dairy  chains  may  give  rise  to  requests  for  pre-merger  clearance  by  inde- 
pendent dairy  owners  wishing  to  sell-out  to  one  of  the  "Big  Four,"  but,  otherwise, 
two  formal  investigations  only,  remain  to  be  disposed  of.  The  Bureau  of  Restraint 
of  Trade  Economics  are  making  an  in-depth  study  of  Litton  Industries  as  a  prime 
example  of  growth  by  conglomerate  merger.  Litton  has,  on  occasion,  availed 
itself  of  the  Commission's  Advisory  Opinion  procedure,  but  acquisitions  by  it 
continue  and  a  careful  surveillance  will  be  maintained.  Within  the  "Vending" 
category  are  two  closely  related  industries,  i.e.,  manufacturers  of  vending  ma- 
chines, and  the  owners  and  operators  of  vending  machine  routes.  Seven  investi- 
gations are  pending  in  this  industry.  An  appeal  from  the  initial  decision  dismiss- 
ing the  complaint  in  Seeburg  Corp.  is  pending  before  the  Commission  and  it  is 
anticipate  that  a  second  complaint  will  be  recommended  in  this  industry 
requiring  litigation  in  1970. 

The  next  and  largest  group  of  projects,  eleven  in  number,  have  received  con- 
siderable attention  in  recent  years  and  will  require  substantial  continuing  effort : 
they  may  appropriately  be  classified  as,  in  mid-stream.  Mention  of  the  significant 
Divisional  projects  in  the  Automotive,  Apparel,  and  Minerals  and  Mining  Indus- 
tries, has  hereinabove  been  made.  Additionally,  concentrated  attention  has  been, 
and  will  continue  to  be  given  Cement,  Industrial  Equipment,  Drugs,  Fertilizer, 
Paper,  Plastics  and  Textiles.  Thirty-four  investigations  are  pending  in  the  cate- 
gory titled  "Commercial  and  Industrial  Equipment,  Machinery  and  Supplies," 
and  two  complaints  were  issued  during  FY  1968.  A  rash  of  mergers  occurred  in 
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the  Fertilizer  Industry  in  1963,  with  three  major  oil  companies  acquiring  three 
of  the  largest  mixed  fertilizer  companies.  After  comprehensive  investigation,  the 
Justice  Department  referred  their  investigational  records  to  the  Commission. 
Presently,  six  investigations  are  pending,  one  of  which  has  been  forwarded  with 
recommendation  for  complaint.  In  the  Paper  and  Paper  Products  Industry, 
merger  activity  has  been  continuous  over  the  years.  The  merger  potential  in  the 
Plastics  Industry  is  extremely  high. 

The  remaining  projects  are  at  a  relatively  early  stage  of  development  and 
identify  such  matters,  cutting  across  industry  lines,  as  joint  ventures  and  re- 
ciprocity, but  also  includes  Apparel,  where  an  industry  merger  trend  is  emerging. 
This  trend  threatens  to  raise  present  low  entry  barriers  and  change  the  entire 
structure  of  the  industry.  It  is  antcipated  that  these  projects  will  also  require 
substantial  manpower  commitments  by  FY  1970  and  beyond. 

Increases  requested  for  fiscal  1970: 

An  additional  $86,000  is  requested  for  the  Division  of  Mergers  in  1970  to  pro- 
vide eight  employees  as  follows :  one  GS-13  attorney,  one  GS-12  attorney  and 
six  GS-11  attorneys. 

DIVISON    OF   GENEKAL   TRADE  RESTRAINTS 

The  Division  of  General  Trade  Restraints  has  responsibility  for  investigations 
and  other  proceedings  relating  to  restraints  of  trade  and  unfair  methods  of  com- 
petition under  Section  5  of  the  Federal  Trade  Commission  Act. 

Practices  under  the  jurisdiction  of  the  Division  of  General  Trade  Restraints 
are,  broadly  speaking,  those  which  may  be  found  to  be  unfair  or  oppressive, 
which  unduly  restrain  trade  or  which  tend  to  create  monopoly.  Among  such 
practices  are,  combinations  which  do  or  which  have  the  capacity  to  unreasonably 
restrict  competition,  conspiracies  in  restraint  of  trade,  horizontal  and  vertical 
price  fixing,  boycotts,  sales  below  cost,  tying  agreements  and,  in  general,  prac- 
tices of  a  nature  that,  if  left  unrestrained,  would  likely  develop  to  Sherman  Act 
dimensions. 


Workload  statistics 


Estimated 

Estimated 

Fiscal  year 

fiscal  year 

fiscal  year 

1968 

1969 

1970 

Application  for  complaint: 

On  hand  beginning  of  year 215  250  250 

Received             760  850  900 

Disposed  of      .     .             725  850  900 

Pending  end  of  year 250  250  250 

Informal  investigations: 

Pending  beginning  of  year 74  78  103 

Initiated 197  225  225 

Completed 193  200  225 

Pending  end  of  year 78  103  103 

Formal  investigations: 

Pending  beginning  of  year 260  267  257 

Investigations  initiated  or  reopened 74  100  120 

Investigations  completed  or  closed 67  110  125 

Pending  end  of  year 267  257  252 

Complaints  issued: 

Pending  beginning  of  year 3  4  4 

Approved  for  negotiation  or  reopened 4  8  10 

Disposition: 

Consent 14  6 

Litigated 2  4  5 

Other 

Pending  end  of  year 4  4  3 

Litigated  cases: 

Pending  beginning  of  year 7  5  8 

Complaints  issued  or  reopened 3  8          .  10 

Cases  concluded 5  5  7 

Pending  end  of  year 5  8  11 

Voluntary  compliance 13  14  20 


The  area  of  responsibility  of  the  Division  of  General  Trade  Restraints  is 
broader  in  practice  coverage  than  that  of  other  divisions  in  the  bureau.  The 
diversity  of  the  matters  considered,  the  industry  and  commodity  intermix  and 
the  volume  of  matters  which  are  the  subject  of  specific  complaint  from   the 
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business  community,  combine  to  place  a  complex  workload  dispersion  on  the 
Division's  limited  staff. 

In  fiscal  year  1968,  271  informal  investigations  were  maintained  by  the 
Division  in  addition  to  its  regular  burden  of  formal  investigations.  The  per- 
nian  responsibility  for  formal  and  informal  matters  in  process  (a  total  of  595) 
during  the  past  fiscal  year,  averaged  more  than  18  assignments  for  each  attorney, 
not  including  trial  assignments.  Considering  FY  1968's  formal  investigational 
matters  only,  there  were  approximately  14  different  types  of  practices  actionable 
under  Section  5  of  the  Federal  Trade  Commission  Act,  involving  approximately 
87  separate  industries,  commodities  and  industry  components. 

GENERAL   TRADE   RESTRAINTS'    PROGRAM 

It  is  anticipated  that  the  principal  project  concentration  in  FY  1970  will  be 
in  the  Automotive  Parts  Industry,  the  Newspaper  Industry,  and  the  Food 
Industry. 

In  some  of  these  industries  discriminatory  practices  appear  to  exist  of  a 
nature  actionable  under  Section  5  of  the  Federal  Trade  Commission  Act.  Where 
practices  are  uncovered  which  constitute  Robinson-Patman  violations,  such 
matters  will  be  reviewed  for  appropriate  further  disposition  at  the  Bureau 
level,  in  conjunction  with  the  Division  of  Discriminatory  Practices.  In  pending 
Automotive  Parts  investigations,  for  example,  discriminations  cognizable  under 
Section  2  of  the  Clayton  Act  might  well  materialize.  Neither  the  same  companies 
nor  the  same  practices  are  normally  the  subject  of  investigation  by  both  Divi- 
sions. Situations  requiring  .special  correlation  between  the  Divisions,  however, 
do  occur.  A  current  conspiracy  investigation  of  an  association  of  battery  manu- 
facturers by  this  Division,  for  example,  could  conceivably,  at  some  stage  of 
the  investigation,  center  upon  a  major  battery  manufacturer  presently  being 
investigated,  in  connection  with  possible  Robinson-Patman  Act  violation,  by 
the  Division  of  Discriminatory  Practices.  When  these  situations  develop, 
appropriate  consolidation  of  the  investigations,  if  practicable,  can  be  under- 
taken. 

A  practice  occasioning  increasing  concern  is  that  of  reciprocity.  This  practice 
cutting  across  a  number  of  industries,  is  not  .separately  reported  below  in 
si>ecifying  the  Division's  manpower  requirements,  because  actual  work  time  is 
charged  against  other  identified  projects.  Seven  pending  investigations  involve 
reciprocity  problems,  however. 

The  Gasoline  and  LP-Gas  industries  will  continue  to  require  substantial 
attention  through  FY  1970.  In  the  Gasoline  industry  complaints  of  alleged  price 
fixing,  price  discrimination  and  predatory  pricing  continue  to  be  received,  prin- 
cipally from  dealers  and  wholesalers.  There  are  now  in  process  investigations 
of  such  practices  in  a  number  of  geographic  areas  (Texas,  New  Mexico,  South 
Eastern  United  States,  Ohio,  Nebraska,  Maryland,  Kentucky,  North  Carolina, 
Georgia  and  Kansas).  Twelve  major  producers  of  LP-Gas  are  also  currently 
under  investigation  (Mobil,  Sinclair,  Shell,  Texaco.  Gulf-Warren,  American  Oil 
(Tuloma),  Phillips,  Continental,  Sun,  Sun  Ray  D-X,  Cities  Service  and  Humble) 
to  determine,  inter  alia,  whether  conspiratorial  price  fixing  is,  or  has  been  oc- 
curring within  the  industry. 

The  Division  is  of  the  view  that  a  thorough  industrywide  investigation  of  the 
furniture  industry,  looking  to  possible  vertical  resale  price  maintenance,  con- 
spiracy to  fix  prices  and  boycott,  should  be  undertaken ;  however,  present  man- 
power commitments  prevent  full  industry  inquiry  at  this  time.  The  same  is  true 
with  respect  to  an  in-depth  investigation  of  magazine  distribution,  with  respect 
to  alleged  exclusive  allocation  of  territories.  It  is  anticipated  that  a  present 
Investigation  into  allegations  of  payments  to  exclude  competition  by  certain 
utility  companies,  will  be  broadened  during  or  before  FY  1970,  if  manpower 
permits. 

The  Divi«i()n  intends  to  continue  its  practice  of  informal  investigation  and 
disposition  of  certain  types  of  complaint  matters.  The  procedure  has  proved 
to  be  of  benefit  in  a  growing  number  of  situations.  The  successful  resolution  of 
complaints  from  individual  businesses,  on  an  informal  basis,  increased  from  30 
in  1966  to  50  in  1967  and  increased  again  to  67  in  FY  1968.  Manpower  limita- 
tions currently  prevent  the  utilization  of  this  procedure  on  a  broader  scale. 

Procedures  for  selective  substitution  of  matters  under  investigation,  on  the 
basis  of  a  re-evaluation  of  relative  priorities,  scheduled  for  institution  in  FY 
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1969,  may  result  in  significant  alteration  in  the  alignment  of  projects  set  forth 
in  the  table  below.  Every  effort  will  be  made  to  so  adjust  work  commitments 
as  to  effect  maximum  concentration  of  effort  on  projects  of  broadest  and  most 
immediate  economic  impact,  as  well  as  those  whose  significant  future  impact 
is  most  clearly  indicated.  However,  as  with  application  of  Section  5  of  the 
Federal  Trade  Commission  Act  itself  and  definition  of  the  phrase  "unfair  meth- 
ods of  competition,"  the  Division's  area  of  enforcement  responsibility  is  both 
broad  and  pervasive.  The  following  summary  of  project  designations  identifies 
projects  to  which  the  Division  of  General  Trade  Restraints'  major  efforts  are 
currently  directed,  with  projections  for  FYs  1969  through  1972,  together  with 
an  estimate  of  the  man-years  allocated  to  each  project. 


Type  of  action 

Estimated 

Summary  of  projects 

1969 

1970 

1971 

1972 

Automotive    _ __ 

3.0 

3.0 

5.0 

4.0 

Sheet  metal  parts 

Refusals  to  deal  . 

Parts  after  marl<et      

Price  fixing... 

Parts 

Bus  tires 

Newspaper  advertising 

Resale  price  maintenance... 

Restrictive  leasing. 

Rate  discrimination 

2.0 

'3.5 
5.0 

""3."5" 
6.0 

""2."6 

Food... ... 

..  .     3.0 

7.0 

Coffee,  cereai,  etc  ...  . 

Monopolization 

Asparagus 

Conspiracy  to  fix  prices     

Macaroni 

Honey 

Mushrooms... 

Attempt  to  monopolize 

Mergers,  sales  below  cost 

Supply  allocation,  price  fixing 

Frozen  desserts 

Beer 

Vertical  price  fixing 

Allocation  of  customers  ... 

Soft  drinks 

Exculsive  dealing 

Yeast 

Conspiracy,  sales  below  cost 

Groceries 

Petroleum  products 

Exculsive  dealing 

;y]"X5" 

"5.6" 
""2.5" 

""5.5"" 
"3^5"' 

"""fi"  5 

Gasoline 

LP  Gas 

Price  fixing,  predatory  pricing 

Conspiracy,  sales  below  cost,  discrimination 

i.Q 

Furniture 

4  5 

Household 

Resale  price  maintenance 

Office  equipment 

Franchising 

Tying  arrangements 

Price  fixing,  inducing  discriminatory  prices 

...    2.0 

...    1.0 

11.0 

'"2."6" 
2.0 
1.0 

11.0 
4.0 

""2.'5"' 

1.0 

1.0 
10.0 

4.0 

""3"."0 

Linen  rental  service 

TV  advertising 

Miscellaneous 

Conspiracy  to  fix  prices,  customer  allocation 

Rate  discrimination 

0 

1.0 

8.0 

Correspondence  with  applicants,  infor-     .. 

4.0 

4.0 

mal  dispositions,  etc. 

Total  man-years... 

33.0 

40.0 

42.0 

40.0 

Total  attorneys  available. 

32.0 

A  substantial  manpower  commitment  in  the  Automotive  Parts  Industry  assists 
in  carrying  forward  one  phase  of  the  Commission's  three-fold  programs  in  Food, 
Apparel  and  Automotive  Parts.  In  the  Commissions  justification  for  FY  1969, 
this  Division  reported  that  a  thorough  investigation  was  being  made  of  major 
automobile  producers  for  refusing  to  sell  auto  sheet  metal  body  parts  to  inde- 
pendent garagemen.  This  refusal  required  independent  garagemen  to  pay  higher 
prices  to  competing  auto  franchi.se  dealers,  from  whom  they  had  to  purchase  such 
parts.  One  complaint  has  been  issued  and  consent  negotiations  are  underway. 
Complaints  are  currently  being  prepared  for  recommended  issuance  against  two 
other  auto  oligopolists.  Attorneys  assigned  these  matters  have  been  increased 
from  two  to  three,  and,  should  any  or  all  of  these  complaints  go  to  formal  hear- 
ings, it  will  be  necessary  to  assign  at  least  one  additional  attorney  in  FY  1969 
and  FY  1970.  Additionally,  in  this  industry,  investigations  are  in  progress  rela- 
tive to  aftermarket  problems,  looking  into  complaints  of  price  fixing,  resale  price 
maintenance  and  possible  illegal  Robinson-Patman  activity  by  producers  of  spark 
plugs,  filters  and  related  automotive  equipment.  Five  major  tire  manufacturers 
are  presently  under  investigation  for  engaging  in  allegedly  restrictive  leasing  ar- 
rangements for  tires,  with  bus  companies.  This  investigation  will  be  completed 
in  FY  1969  and  formal  action  would  appear  probable  in  FY  1970. 

In  accordance  with  Commission  instructions,  a  full  scale  investigation  of  al- 
leged discrimination  rate  structures,  advertising  rates,  and  double  billings,  in 
the  Newspaper  Industry  was  initiated  by  the  Division.  Twenty  companies  are 
presently  under  investigation  and  these  investigations  are  expected  to  be  com- 
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pleted  sometime  during  FY  1969.  A  survey  of  published  rate  data  for  certain 
publications  indicates  a  wide  disparity  between  the  general  (national)  rates 
and  the  retail  (local)  rates  as  well  as  quantity  or  frequency  discounts  available 
in  both  the  general  and  retail  rate  categories.  It  appears  that,  aside  from  dis- 
criminations, there  may  exist  other  unfair  practices  connected  with  application 
of  the  rate  structures.  The  investigations  are  intended  to  show  whether  there 
is  a  substantial  cost  basis  for  the  use  of  quantity  and  frequency  discounts  in  the 
categories  or  steps  above  the  few  lowest  brackets ;  whether  the  lowest  rates  are 
available  to  more  than  a  few  advertisers,  such  as  department  stores  and  super- 
market chains ;  and  whether  the  rates  may  be  systematically  and  arbitrarily 
discriminatory,  or  otherwise  in  restraint  of  competition,  between  advertisers. 
Based  upon  present  information,  the  Division  expects  to  be  involved  in  formal 
action  against  some  of  these  companies  in  FY  1970.  The  two  attorneys  presently 
assigned  will  continue  on  this  assignment  but  it  is  expected  that  at  least  two  ad- 
ditional attorneys  will  be  required  by  1970. 

The  Food  Industry  demands  and  will  continue  to  receive  the  substantial  at- 
tention of  the  Division.  It  too,  with  Automotive  Parts,  is  geared  to  the  Com- 
mission's overall  three-fold  broad  base  program.  Complaints  of  predatory  pricing, 
conspiracy,  resale  price  maintenance  and  sales  below  cost,  are  among  those  being 
looked  into  in  pending  investigations  within  the  industry.  The  commodities  in- 
volved vary  widely  as  to  the  geographic  areas  and  channels  of  distribution  in- 
volved. These  matters  are  at  all  levels  of  disposition.  For  example,  five  investi- 
gations are  presently  underway,  looking  into  alleged  attempts  to  monopolize,  as 
well  as  price  and  promotional  discrimination,  by  five  major  producers  of  coffee, 
cereal,  frozen  foods,  package  desserts  and  pet  food.  An  intensive  investigation 
of  growers  and  canners  of  asparagus  on  the  West  Coast,  in  connection  with 
alleged  price  fixing,  has  been  completed  and  was  recently  returned  from  the  field. 
On  the  assumption  that  the  Justice  Department  does  not  find  a  basis  for  a  crimi- 
nal action,  it  is  expected  that  formal  action  will  be  recommended  during  FY  1969. 
Complaint  has  issued  against  Golden  Grain  Macaroni  charging  an  attempt  to 
monopolize  the  sale  of  macaroni  and  related  products  by  (a)  acquiring  com- 
petitors, (b)  lifting  and  buying  competing  merchandise,  (c)  price  wars,  (d)  area 
price  discrimination,  and  (e)  selling  below  cost.  Formal  hearings  are  scheduled 
to  take  place  during  FY  1969  and  litigation  will  probably  continue  into  FY 
1970. 

Other  matters  in  the  food  industry  under  active  consideration  involve :  an  al- 
leged attempt  to  monopolize  the  sale  of  honey  through  acquisition,  sales  below 
cost  and  other  unfair  methods  of  competition ;  alleged  allocation  of  supply 
sources  and  price  fixing  via  conspiratorial  action  by  producers  of  mushrooms ; 
and,  alleged  vertical  price  fixing  by  a  major  West  Coast  frozen  dessert  manu- 
facturer. 

The  Commission's  San  Francisco  oflBce  has  completed  an  investigation  of 
several  major  beer  producers  and  a  leading  retail  food  chain,  in  connection  with 
an  alleged  conspiracy  to  allocate  customers  in  the  distribution  of  beer  in 
California.   A   recommendation   for   complaint   is   expected   during   FY    1969. 

The  alleged  practice  of  granting  free  fountain  equipment  and  other  services 
by  a  major  soft  drink  producer  as  an  inducement  for  exclusive  dealing,  is 
currently  being  investigated.  In  another  area,  extensive  investigation  under- 
taken in  the  yeast  industry  considered  charges  of  possible  price  fixing  as  well  as 
below-cost  selling.  Whether  formal  action  will  be  instituted  in  the  yeast  industry 
has  not  been  determined,  due  to  procedural  and  other  problems,  delaying  resolu- 
tion of  the  matter.  Exclusive  dealing  and  the  granting  of  exclusive  territories 
are  the  subject  of  two  other  pending  investigations  in  the  sale  of  general  grocery 
products. 

The  Division's  manpower  commitment  in  the  Food  Industry  is  expected  to 
increase  from  an  estimated  r»  man-years  in  FY  1969.  to  6  or  more  in  FYs  1970. 
1971.  and  1972. 

Divisional  activity  in  the  G^asoline  and  LP  Gas  Industries  has  been  herein- 
before noted.  In  addition,  a  substantial  manpower  commitment  in  the  Furniture 
Industry  has  been  undertaken.  In  Household  Furniture  three  extensive  investiga- 
tions are  in  process  and.  with  respect  to  OflBce  Equipment,  five  separate  investiga- 
tions of  major  producers  are  looking  into  allegations  of  "tying"  arrangements, 
price  fixing,  allocation  of  territories  and  conspiracy  to  boycott  A  two  to  five  man- 
year  commitment,  looking  to  corrective  action  in  the  sale  and  distribution  of  oflBce 
equipment  particularly,  is  expected  to  extend  beyond  FY  1970.  Three  investiga- 
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tions  of  allegedly  illegal  franchise  relationships  have  been  instituted,  involving 
alleged  inducement  of  discriminatory  prices,  restrictions  of  franchises, 
advertising,  and  exclusive  dealing  arrangements.  Formal  proceedings  initiated 
by  the  Division  against  twenty-three  suppliers  of  Linen  Rental  Services,  are 
expected  to  be  completed  by  means  of  consent  negotiations.  As  a  result  of  com- 
plaints received  regularly  concerning  various  segments  of  the  industry,  how- 
ever, several  further  investigations  have  been  instituted  which  will  require 
Division  manpower  well  into  FY  1970.  A  further  specifically  designated  project 
parallels  the  Division's  Newspaper  Advertising  rate  Discrimination  inquir.v.  The 
Division,  in  conjunction  with  the  Bureau  of  Economics,  is  studying  allegedly 
discriminatory  advertising  rates  charged  by  TV  networks  throughout  the 
country.  It  is  expected  that  this  study  will  be  completed  sometime  during  FY 
1069,  defining  the  extent  to  which  subsequent  corrective  Commission  action  may 
be  warranted. 

In  the  "Miscellaneous"  category,  a  wide  range  of  matters  are  included,  which, 
although  not  currently  of  major  project  dimensions,  include  important  matters 
and  collectivel.v  reqviire  a  substantial  manpower  commitment.  Complaints  from 
businessmen  and  from  other  sources,  alleging  serious  injury  as  a  consequence 
of  unfair  or  predator.v  practices,  must  be  given  careful  attention.  Practices,  which 
at  the  outset  are  limited  geographically,  or  as  to  channels  of  distribution,  or 
limited  in  terms  of  the  number  of  members  of  an  industr.v  engaged  in  them,  if 
unchecked,  may  subsequentl.v  become  serious  restraints  upon  free  and  fair 
competition.  The  extent  and  impact  of  alleged  unfair  and  trade  restrictive 
practices  can,  in  many  instances,  only  be  ascertained  and  evaluated  through 
investigations  in  the  field.  To  a  significant  degree,  the  attention  of  the  Com- 
mission upon  individual  instances  of  alleged  law  violation  in  various  segments 
of  the  economy,  acts  to  deter  more  general  violation  and  assure  businessmen 
of  the  agency's  purpose  to  maintain  as  broad  a  surveillance  in  promoting  the 
public  interest  as  its  resources  permit.  Included  among  the  more  important 
matters  within  this  category  are :  the  matter  of  price  fixing  in  the  sale  of  the 
drug  '"quinidine,"  where,  although  the  Department  of  Justice  has  determined  to 
bring  grand  jury  proceedings,  the  Commission  has  retained  civil  jurisdiction; 
proceedings  in  the  Apparel  Industry,  where  an  order  against  an  association  of 
salesmen  for  conspiratorial  actions  against  manufacturers  and  others  is  pending 
appeal  to  the  Commission,  and  two  other  field  investigations  are  in  progress;  the 
Ski  Industry,  where  one  consent  order  has  been  forwarded  to  the  Commission, 
with  13  companies  still  under  investigation ;  investigations  of  alleged  sales  below 
cost  by  the  four  major  manufacturers  of  rebuilt  TV  Tubes :  investigation  of  the 
Iron  Pipe  Industry  ;  and,  investigation  of  attempts  to  monopolize  in  the  Petroleum 
Coke  Industry. 

Other  matters  in  the  miscellaneous  category,  include  investigations  of:  use 
of  advertising  promotions  as  an  instrumentality  for  monopolization  in  a  seg- 
ment of  the  home  clean.ser  industry ;  discriminatory  furnishing  of  pretieketing 
services  to  retain  chain  stores ;  price  fixing  in  the  sale  of  hearing  aids ;  con- 
spirac.v  to  boycott  in  the  sale  of  musical  instruments ;  and.  vertical  price  fixing 
in  the  sale  of  ball  bearings.  Various  alleged  violations  of  law  are  also  being 
looked  into  in  connection  with  the  sale  of  optometries,  phonograph  records, 
vending  machines,  insecticides,  home  tractors,  outboard  motors,  agricultural 
equipment,  airplane  parts,  chemical  and  other  commodities.  Man-year  estimates 
have  been  minimized  for  these  assignments,  although  investigational  develop- 
ments may  well  warrant  substantial  further  man-hour  investments  in  some  of 
them,  if  priority  situations  develop. 

Increases  requested  for  fiscal  1910: 

An  additional  $81,000  is  requested  for  this  Division  to  provide  eight  new  attor- 
ney positions  as  follows  :  two  GS-12,  five  GS-11  and  one  GS-9. 

DIVISIOX    OF    DISCRIMINATORY    PRACTICES 

The  Division  of  Discriminatory  Practices  is  responsible  for  the  investigation 
and  trial  of  cases  relating  to  violation  of  Sections  2  (a),  (c),  (d),  (e)  and  (f) 
and  Section  3  of  the  Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission 
Act  on  the  part  of  buyers  who  knowingly  induce  or  receive  discriminatory  allow- 
ances or  services  from  suppliers. 
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Workload  statistics 


Fiscal  year 
1968 


Estimated 

fiscal  year 

1969 


Estimated 

fiscal  year 

1970 


Applications  for  complaint: 

On  hand  beginning  of  year 86  58  83 

Received 314  400  425 

Disposed  of 342  375  410 

Pending  end  of  year 58  83  98 

Formal  investigations: 

Pending  beginning  of  year 309  299  249 

Initiated  or  reopened 64  100  125 

Completed  or  closed 74  150  165 

Pending  end  of  year 299  249  209 

Complaints  issued: 

Pending  beginning  of  year 3  13  13 

Approved  for  negotiation  or  reopened 18  25  28 

Dispositions: 

Consent 6  20  22 

Litigated 2  5  7 

Other 

Pending  end  of  year 13  13  12 

Litigated  cases: 

Pending  beginning  of  year 8  4  6 

Complaints  issued  or  reopened 4  8  10 

Docketed  orders  issued 8  6  10 

Pending  end  of  year 4  6  6 

Voluntary  compliance 17  20  24 


The  major  project  areas  in  fiscal  1968  included  Apparel,  where  this  Divisiou 
itself  is  processing  and  policing  compliance  with  the  more  than  300  outstanding 
orders,  and  the  Dairy  Industry,  where  complaints  from  independent  dairies  alleg- 
ing discriminatory  pricing  by  the  large  national  and  regional  dairies  have  con- 
tinued apace,  notwithstanding  Commission  pi'oceedings  against  Foremost,  Dean 
Milk  and  National  Dairy.  These  project  areas  will  continue  active  through  FYs 
1969  and  1970,  and  very  probably  through  FYs  1971-1972. 

The  Division  also  devoted  considerable  attention  to  the  "buyer"  approach 
to  discrimination  favoring  large  retail  chains  and  groups,  e.g.,  in  fluid  milk  and 
merchandise.  A  number  of  investigations  were  initiated  involving  so-called 
"power-buyers"  on  the  premise  that  discriminatory  prices  or  allowances  may 
have  been  knowingly  received  or  induced  in  violation  of  Section  2(f)  of  the 
Clayton  Act  as  amended,  or  Section  5  of  the  Federal  Trade  Commission  Act. 

In  addition,  in  FY  1968,  the  Division  was  engaged  in  substantial  activity  in  the 
Baking  Industry,  again  with  respect  to  alleged  discriminations  in  price.  The 
product  areas  of  corn  syrup,  drugs,  hardware,  and  automotive  parts  also  required 
significant  manpower. 

Program— 1969  and,  1910 

The  Division  is  further  augmenting  its  activity  in  the  Apparel  Industry,  by  con- 
centrating  attention  on  "power-buyer"  inducement  of  discriminatory  prices, 
allowances  or  special  promotional  services,  from  suppliers.  Although  Apparel 
is  a  focal  point,  the  commodity  coverage  will  be  broadened  significantly.  This 
approach-shift  intends  consideration  of  very  large  I'etail  operations,  chains,  cata- 
log houses  and  various  buying  groups  as  within  the  "power-buyer"  classifi- 
cation. The  buying-group  phase  of  the  program  will  undoubtedly  fall  into  sep- 
arate projects  as,  when  in  particular  industries,  power-buyers  normally  com- 
prise combinations  of  buyers  rather  than  individual  corporate  entities.  The 
Hardware  Industry  would  appear  to  be  an  example.  It  is  anticipated  that  this 
program  will  continue  well  beyond  FY  1970. 

There  are  presently  at  least  three  areas  which  because  of  manpower  limita- 
tions, are  not  being  developed  as  competitive  needs  appear  to  warrant.  One,  is 
in  the  Hardware  Industry,  referenced  above.  Although  the  Division  is  to  some 
extent  active  in  this  industry,  the  impact  of  "buying  groups"  on  the  competitive 
vigor  of  the  industry,  has  not  been  adequately  explored  and  analyzed.  In  two 
other  industries.  Major  Appliances  and  Textile  Fiber,  there  are  indications  of 
serious  impediment  to  free  and  open  comxietition  resulting  from  discriminatory 
payments  of  advertising  or  promotional  allowances  to  select  and  favored  custo- 
mers. Each  of  these  matters  should  be  made  the  subject  of  thorough  investigative 
analysis.  With  needed  additions  to  the  staff,  this  Division  can  begin  these  projects 
in  1970. 


104,5 

A  fnrtliei-  program  going  beyoud  individual  industry  considerations,  relates  to 
disf-riminations  involving  three-party  promotional  plans.  So-called  tripartite 
promotional  arrangements  include  a  middleman  promoter  who  undertakes,  or  at 
least  purports  to  assume  responsibility  for.  a  programmed  performance  or  pro- 
motional services  and  facilities  on  the  part  of  customers :  participating  suppliers 
Day  the  promoter  in  consideration  for  such  services.  The  extent  to  which  sig- 
nificant discriminations  occur  as  a  result  of  the  terms  or  manner  of  implemen- 
tation of  such  tripartite  plans  is  not  presently  known.  The  Division  is  presently 
conducting  investigations  in  this  area  and  the  prospective  needs  of  this  program 
have  not  as  yet  been  determined. 

There  follows  a  summary  of  the  major  projects  in  which  the  Division  is 
presently  engaged  and  which  are  anticipated  to  require  man-hour  commitments 
projected  for  FY  1970  and  FYs  1971-1972.  Anticipated  adjustments  resultant 
upon  initiation  of  procedure  for  selective  substitution  of  higher  for  lower  priority 
matters,  however,  scheduled  for  FY  19(59,  may  affect  certain  of  these  projections. 


1969 

1970 

1971 

1972 

4.0 

8 

8 

4 

5.0 

6 

6 

6 

4.0 

4 

4 

3 

1.0 

2 

2 

2 

1.5 

2 

2 

2 

2.0 

2 

1 

0 

2.0 

2 

2 

2 

2.5 

4 

3 

2 

2.0 

2 

2 

2 

2.0 

2 

1 

1 

Estimated 
Summary  of  projects 

A ppa rel  i nd ustry _ _ 

Dairy  industry --- 

Chain  grocers __ 

Automotive  replacements  parts__ 

Baking  industry 

Drapery  hardware 

Drug  industry 

Fresh  fruit  and  vegetable 

Publishing  industry _ 

Tripartite  arrangements 

26.0  34  31  24 

Completion  of  litigation,  pending  cases,  new  investigations  and  complaints..  16.0  16  18  20 

Total  mai-years _ - 42.0  50  49  44 

Total  man-years  available 40.  0 _ 

One  of  the  three  major  program  areas  designated  by  the  Commission  is  Apparel. 
Thi.s  large  and  basic  industry  (sales  in  excess  of  $26  billion)  includes  a  great 
many  industry  members  at  all  levels.  Manufacturers  are  numerous  (sales  ap- 
proximately $5  billion)  and  many  of  them  are  in  the  medium  or  small  business 
category.  Although  retailers  ahso  flourish  in  great  number  (intermediate  whole- 
saling is  minimal),  very  substantial  percentages  of  retail  sales  are  by  large 
specialty  and  chain  department  stores.  As  a  result  of  industry  survey,  the  Com- 
mission concluded  that  significant  discrimination  in  payment  of  promotional 
allowances  to  large  buyers  was  occuring.  The  Commission  entered  over  300  or- 
ders, by  consent,  against  manufacturers  within  the  industry.  In  addition,  several 
contested  orders  were  issued.  The  task  of  reviewing  reports  as  to  compliance 
with  these  orders,  advising  industry  members  and  policing  order  compliance, 
was  assigned  to  this  Division.  Continued  industry  surveillance,  including  spot- 
check  investigations,  are  necessary  on  a  continuing  basis,  because  of  a  Commis- 
sion assurance  for  general  compliance  given  to  manufacturers  who  cooperated 
in  the  project. 

Pending  investigations  indicate  a  likelihood  of  complaints  against  all  or  some 
of  the  following :  The  May  Co..  Gimbel  Brothers.  Marshall  Field  Co.,  Associated 
Dry  Goods  Corp.,  Broadway-Hale  Stores,  Inc.,  and  R.  H.  Macy  Co.,  Inc.  It  is 
anticipated  that  at  least  8  man-years  will  be  devoted  to  this  project  in  FY  1970. 

Although  the  Commission's  overall  program,  concentrates  on  three  basic  indus- 
tries, i.e.r  Food,  Apparel  and  Automotive  Parts,  sub-project  breakdowns  in  the 
Food  Industry  have  been  employed,  largely  on  the  basis  of  attorney  assignments. 
Accordingly,  references  follow  the  order  of  the  above  "Summary"  schedule. 

Acquisitions  in  the  Dairy  Industry  have  occasioned  substantial  past  Com- 
mission activity.  Price  discriminations  in  the  industry  are  matters  of  equal 
concern.  Drastic  marketing  and  distributional  changes  with  respect  to  fluid 
milk,  the  drying-up  of  home  delivery  sales,  for  example,  complicates  com- 
I^etitive  alternatives  and  heightens  the  injury  potential  resulting  from  price 
reductions  to  major  retail  chain  customers  by  the  national  and  large  regional 
dairies.  To  date,  cea.se  and  desist  orders  against  three  major  dairies,  enjoining 
violation  of  Section  2(a)  of  the  Clayton  Act,  as  amended,  have  been  issued.  In  a 
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Ijeiuliu.i;-  proceeding,  Beatrice  Foods  Co.  is  charged  witli  selling  milk  and  dairy 
products  to  Kroger  Co.,  at  low  discriminatory  prices  in  violation  of  Section  2(a) 
and  Kroger  is  charged  with  inducing  and  receiving  discriminatory  prices  in  vio- 
lation of  Section  2(f)  of  the  Act.  At  present,  there  are  i>ending  30  investigations 
involving  alleged  Section  2(a)  and  in  some  instances  2(f)  violations,  in  connec- 
tion with  the  sale  of  supplier  brands  and  private  label  fluid  milk  and  dairy 
products  by  national  or  large  regional  chain  dairies  to  national  and  regional 
grocery  chains.  A  commitment  of  at  least  6  man-years  in  FY  1970  with  respect  to 
this  project  is  indicated. 

Large  national  Chain  Grocers  appear  to  enjoy  continuing  increases  in  sales  in 
all  markets.  Allegations  as  to  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act  on  the  part  of  five  large  national  grocery  chains  (Colonial  Stores. 
Inc.,  Allied  Supermarkets.  Inc.,  Jewel  Tea  Company,  The  Kroger  Company  and 
Alterman  Foods,  Inc.)  through  inducing  and  receiving  discriminatory  advertis- 
ing and  promotional  allowances  from  suiipliers  who  fail  to  make  similar  allow- 
ances available  to  independent  grocers  on  proportionally  equal  terms  presents 
a  particular  and  separate  problem  currently  under  investigation. 

In  the  Automotive  Parts  Industry,  the  Division  has  a  continuing  manpower 
commitment.  It  is  anticipated  that  pending  investigations  (e.g.,  Gulf  &  Western 
Industries,  Inc.,  Gould  National  Batteries.  Inc.,  McQuay-Norris  Manufacturing 
Company  and  Republic  Gear  Company)  will  result  in  formal  action  against  one 
or  more  companies  by  FY  1970. 

The  problems  of  the  Baking  Industry  are  strinkingly  similar  to  those  of  the 
Dairy  Industry.  The  threat  of  potential  supply  integration  by  major  chain  store 
purchasers  appears  to  operate  to  induce  price  concessions  in  hopes  to  deter  such 
loss-of-market  occurrence.  This  puts  particular  pressure  upon  the  smaller  inde- 
pendent suppliers,  if  price  discriminations  are  given  by  the  large  national  or 
regional  bakeries  favoring  the  major  retail  grocery  chains.  Presently  under  in- 
vestigation in  this  area  are  three  major  bakery  companies  (American  Baking 
Company,  Continental  Baking  Company  and  Campbell-Taggart  Associated  Baker- 
ies Company)  on  charges  of  sales  to  large  grocery  chains  of  both  nationally 
advertised  and  private  label  bread  at  prices  lower  than  prices  charged  competing 
independents.  Fiscal  1970  manpower  requirements  are  estimated  at  2  man-years. 
Drapery  Hardware,  an  industry  of  some  $63  million  in  sales,  is  under  scrutiny 
for  alleged  price  discrimination  on  the  part  of  five  competing  manufacturers 
within  the  industry.  Information  providing  the  basis  for  investigation  was  se- 
cured in  the  course  of  the  proceeding  against  Graber  Mfg.  Co.  In  the  Drug  In- 
dustry, the  Division  is  principally  concerned  with  alleged  efforts  by  drug  manu- 
facturers to  eliminate  distribution  through  discounting  wholesalers  and  in  selling 
to  direct-buying  retail  drug  chains  at  discriminatory  prices. 

Brokerage  payments  are  under  intensive  investigation  in  the  Fresh  Fruit  and 
Vegetable  Industry.  It  appears  probable  that  a  number  of  shippers  may  be  in 
violation  in  connection  with  brokerage  payments  to  large  buyers  or  their  agents. 
Discriminatory  payment  of  promotional  allowances,  on  the  other  hand,  provides 
the  principal  problem  in  the  Publishing  Industry.  There,  as  previously  reported, 
the  Commission  has  undertaken  extensive  educational  and  advisory  measures  to 
clean-up  the  industry.  The  proposed  investigational  follow-up,  however,  was  sus- 
pended pending  a  decision  by  the  Supreme  Court  in  FTC  v.  Fred  Meyer,  Inc.,  as 
to  coverage  of  the  law.  The  Division  is  now  going  forward  with  a  follow-up 
inquiry  involving  some  80  selected  publishers. 

The  Division's  activity  with  respect  to  Tripartite  Arrangements  has  been  noted 
above.  Also  previously  noted,  is  the  Division's  present  inability  to  serious  and 
widespread  Robin.son-Patman  problems  indicated  in  the  sale  and  distribution  of 
Major  Appliances  and  Hardware,  although  some  investigations  have  been 
initiated. 

Increases  requested  for  fiscal  1910 

In  view  of  the  above  described  workload,  an  additional  $81,000  is  requested 
to  provide  eight  attorney  positions,  as  follows :  two  GS-12.  five  GS-11  and  one 
GS-9. 

DIVISION    OF    COMPLIANCE 

The  Division  of  Compliance  of  the  Bureau  of  Restraint  of  Trade  assumes 
responsibility  for  all  orders  affecting  the  broad  field  of  trade  restraint,  after 
the.se  orders  become  final.  Thus,  orders  issued  by  the  Commission  involving 
Section  5  of  the  Federal  Trade  Commission  Act,  Sections  2(a),  (c),  (d),  (e)  and 
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(f),  aud  Sections  3,  7  and  8  of  the  Clayton  Act,  as  amended,  become  the  re- 
sponsihilitv  of  the  Compliance  Division.  ^    ^     .. 

The  primary  mission  of  this  Division  is  to  assure  that  real  and  effective— not 
merely  pro  forma  compliance  is  obtained  and  maintained  with  Commission 
orders  issued  in  support  of  the  above  statutes,  procured  at  substantial  expense 
to  the  public  and  which  vitally  affect  many  phases  of  the  national  economy. 
Orders  issued  must  be  made  to  work  and  produce  results.  The  true  workability 
of  orders  frequently,  and  often  necessarily,  drawn  in  broad  terms,  must  be 
achieved  through  realistit-ally  adapting  said  orders  to  the  practicalities  of  the 
market  structure  into  which  they  assert  application.  The  efficacy  of  the  Com- 
mission's ability  to  administer  and  regulate  in  the  area  of  anticompetitive  prac- 
tices, must  be  measured,  in  the  linal  analysis,  not  merely  by  the  orders  it  issues, 
but  by  the  extent  to  which  compliance  with  such  orders  is  effectively  and  realis- 
tically achieved. 

In  working  with  orders  enjoining  price  discrimination,  for  example,  the  Divi- 
sion must  not  only  employ  sufficient  means  to  assure  that  the  specitic  discrimina- 
tions which  grounded  the  order  have,  in  fact,  been  terminated,  but  it  must  aLso 
review  and  analyze  such  new  pricing  structure  as  respondent  may  undertake,  in 
light  of  competitive  pressures  existing  in  his  market,  together  with  such  justitica- 
tion,  on  the  basis  of  co.sting  or  otherwise,  and  such  legal  defenses  as  may  be 
applicable.  Where  orders  exist  against  comi)eting  members  of  an  industry,  which 
is  usually  the  case,  serious  enforcement  complications  in  connection  with  cou- 
sistency-of-enforcement  may  occur.  Such  problems  require  application  of  con- 
sistent legal  definition  to  practices  of  respondents  under  similar  order  restric- 
tion, who  frequently  have  significantly  different  internal  operations  and  different 
costs,  different  price  structures,  different  "meeting  competition"  experience  and 
different  distributional  patterns. 

In  the  instance  of  divestiture  orders,  the  Division  not  only  counsels  respond- 
ents as  to  proper  pr<x-edures  to  be  followed  for  achieving  divestiture,  but  also 
undertakes  to  assure  that  the  availability  for  sale  of  assets  or  stock  is  efl'ectively 
and  widely  advertised :  reviews  proposed  financing  arrangements ;  maintains 
surveillance  against  covert  retention  of  control  over  divested  facilities :  fre- 
quently makes  on-the-site-inspection  of  facilities  so  as  to  equate  value  claims; 
analyzes  and  makes  recommendations  relative  to  the  acceptability  of  proposed 
buyers,  and  evaluates  changes  in  the  market  likely  to  result  from  such  disposi- 
tion of  stock  or  assets.  Many  divestiture  orders  contemplate  a  multiplicity  of 
divestitures.  Each  one  of  these,  usually  with  the  assistance  of  the  Commission's 
Bureau  of  Economics,  must  be  separately  considered,  equated  and  evaluated  in 
relation  not  only  to  the  structure  of  the  proposed  buyer,  but  also  as  to  competitive 
impact  upon  affected  markets.  Such  orders  also  entail  consideration  of  repeated 
requests  by  respondents  subject  to  order  for  clearance  to  make  acquisitions  sub- 
ject to  Commission  approval.  These,  again,  require  the  assimilation  of  refined 
market  information  and  research  and  analysis  such  as  to  adequately  advise  the 
Commission  with  respect  to  the  present  aud  potential  legal  aud  economic  com- 
plications attendant  upon  approval  of  such  requests. 

During  FY  1968,  the  Compliance  Division  achieved  effective  divestiture  of  148 
facilities  under  some  14  different  orders.  The  magnitude  of  some  of  these  divesti- 
tures may  be  illustrated  by  the  required  divestiture  by  Procter  and  Gamble 
Company  of  the  dominant  liquid  bleach  company  in  the  country.  Clorox.  The 
asking  price  by  Procter  and  Gamble  was  in  excess  of  .$200  million.  Negotiations 
have  been  extremely  complex  and  the  staff  of  this  Division  spent  substantial 
time  working  out  a  stock  exchange  arrangement  with  Procter  and  Gamble  which, 
if  approved  by  the  Commis.^ion  and  implemented,  will  result  in  the  establishment 
of  a  totally  new  and  independent  Clorox  company. 

Other  divestitures  achieved  during  FY  1968  further  reflect  affirmative  results 
in  Section  7  enforcement  with  substantial  divestitures  in  the  Dairy  Industry, 
the  Corrugated  Box  Industry,  the  Concrete  Ready-mix  Industry,  the  Plastics 
Industry,  and  in  retail  grocery  stores.  In  addition,  competition  was  restored 
to  a  degree  in  the  Theater  Concession  Industry  and  the  Drug  Industry. 

In  the  retail  grocery  store  field,  the  Commission  approved  the  largest  divesti- 
ture to  date  in  terms  of  total  money  value.  It  consisted  of  approximately  100 
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grocery  stores  principally  located  in  Illinois,  Wisconsin  and  Iowa,  along  with 
certain  other  facilities.  By  this  divestiture  the  Commission  obtained  the  entry 
of  a  large  West  Coast  grocery  chain,  known  for  its  reliance  on  price  competi- 
tion, into  the  Midwest. 

Vertical  integration  between  cement  producers  in  the  Ready-mix  Concrete 
Industry  was  substantially  curtailed  in  Jacksonville,  Florida  and  in  Memphis, 
Tennessee,  as  a  result  of  divestitures  under  two  separate  Commission  orders. 
These  divestitures  involved  six  ready-mix  concrete  plants  and  other  cement  using 
facilities  in  Jacksonville,  and  five  ready-mix  plants  in  the  Memphis  area. 

Similarly,  vertical  integration  in  the  Paperboard  Industry  between  paper- 
board  manufacturers  and  corrugated  box  fabricators  was  reduced  by  the  divesti- 
ture of  corrugated  box  plants  by  concerns  in  Illinois,  California,  New  Jersey, 
and  Michigan.  A  total  of  seven  corrugated  box  plants  were  divested  during 
fiscal  1968. 

The  Commission's  efforts  to  avert  an  increasingly  oligopolistic  structure  in 
the  Dairy  Industry  resulted  during  FY  1968  in  the  divestiture  of  five  milk  proc- 
essing plants  and  one  ice  cream  business,  located  in  Wisconsin,  Michigan, 
Colorado,  Maryland  and  Kansas.  These  facilities  are  now  controlled  by  local 
people,  running  essentially  local  businesses. 

A  Commission  effort  to  reduce  concentration  in  the  Bakery  Industry  brought 
about  the  divestiture  of  two  bread  plants  in  New  Mexico.  The  purchaser  of  these 
two  plants  should  be  capable  of  distributing  his  products  throughout  much  of 
New  Mexico,  and  perhaps  into  portions  of  Arizona  and  Texas. 

In  the  area  of  plastics,  where  the  Commission  has  conducted  a  number  of 
investigations  and  now  has  outstanding  several  orders  looking  to  the  entry  into 
the  industry  of  additional  companies,  a  large  polypropylene  resin  plant  and  film 
business  was  divested  to  a  substantial  chemical  concern,  not  then  in  the  poly- 
propylene business.  A  license  was  granted  to  a  third  company  pursuant  to 
which  it  will  enter  the  low  density  polyethylene  industry. 

In  addition,  following  certification  by  the  Commission,  a  significant  civil 
penalty  case  was  filed.  This  case  is  one  of  first  impression  and  seeks  penalties 
and  injunctive  relief  of  a  defendant  who  allegedly  failed  to  divest  in  a  manner 
and  within  a  time  prescribed  by  the  order  in  question.  One  other  previously  cer- 
tified civil  penalty  matter  involving  alleged  price-fixing  is  pending  consideration 
by  the  Department  of  Justice. 

Among  the  activities  which  must  be  handled  on  a  day-to-day  basis  are :  con- 
duct of  investigational  hearings ;  rendering  compliance  advisory  opinions ;  con- 
duct of  field  investigations :  initiations  of  spot-check  and  civil  penalty  investiga- 
tions for  development  in  the  field ;  and,  analyses  and  recommended  disposition 
of  completed  investigations.  During  FY  1968,  the  Division  handled  as  signifi- 
cant matters,  the  following : 

Workload  fiscal  year  1968: 

Investigations  initiated 23 

Advisory   opinions  issued 40 

Compliance  reports  processed 62 

Inquiries  from  public  concerning  final  orders 133 

Complaints  of  order  violation 44 

Conferences  with  pultlic 199 

Investigational   hearings 3 

Subpoenas,  Section  6  orders  and  resolutions  prepared 8 

Active  ease  load: 

Pending  beginning   of  year 290 

Received 34 

Disposed  of 62 

Pending  end  of  year 262 

Civil  Enforce- 

Civil  penalty  and  enforcement :                                                               penalty  ment 

Pending   beginning   of  year 10  3 

Certified 

Suits   concluded 8  2 

Pending  end  of  year 2  1 
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The  final  orders  committed  to  the  responsibility  of  the  Division  of  Compliance 
number  in  excess  of  1,500  and  the  above  referenced  active  case  load  is  subject 
to  increase  with  activation  of  previously  processed  orders,  upon  complaints  of 
order  violation.  As  noted,  44  such  complaints  were  received  in  FY  19G8. 

In  order  to  better  assure  order  compliance,  greater  utilization  of  investiga- 
tional liearings  should  be  undertaken.  Present  manpower  limitations  prevent 
conduct  of  such  hearings  to  the  extent  believed  warranted  and  necessary.  Thus, 
effective  maintenance  of  compliance  with  certain  orders  may  be  substantially 
affected.  The  Division  has  increased  emphasis  upon  attempts  to  resolve  non- 
compliance through  conference  and  negotiation.  With  its  present  staff,  how- 
ever, the  Division  is  unable  to  eliminate  a  serious  backlog  of  Robinson-Patman 
compliance  matters  or  to  proceed  with  important  civil  penalty  matters  as  they 
develop.  For  example,  in  FY  1968  the  Division  had  to  choose  between  preparation 
of  a  civil  penalty  case  involving  the  baked  goods  industry,  as  against  another  in 
electric  cable,  being  unable,  due  to  manpower  limitations,  to  proceed  with  both 
at  the  same  time.  Preparation  of  such  cases  requires  substantial  manpower 
commitment. 

Achievement  of  divestitures  under  pending  Section  7  orders  will  commit  at  least 
four  attorneys  beyond  FY  1970.  In  addition,  many  of  these  orders  contain  pro- 
hibitions against  future  acquisitions  requiring  active  compliance  surveillance 
through  the  mid  1970's. 

The  projects  of  the  Compliance  Division  essentially  involve  pre-commitments 
inherent  in  the  orders  issued  by  the  Commission,  however,  the  following  summary 
sets  forth  the  areas  to  which  the  Division's  major  efforts  will  be  directed  in 
FYs  1969-1972. 


Description  of  project 


Number  of 
compliance 
orders 
involved  as 
a  minimum 


Estimated     Estimated 
man-years    completion 
to  complete    date 


Sec.  5,  Fedefal  Trade  Commission  Act; 

Procurement  and  maintenance  of  compliance  with  orders  prohibiting 

conspiratorial  price  fixing.  Various  industries. 
Trade  restraints  in  various  industries  unrelated  to  price  fixing 


Orders  prohibiting  use  of  sales  commission  arrangements  between 
major  tire  manufacturers  and  major  marketing  petroleum  com- 
panies. 
Clayton  Act,  as  amended— Sects  2(a),  (f),  (c),  (d),  (e),  and  Sects  3  and  7 
thereof: 

Achievement  of  divestiture 

Requests  for  clearances  to  merge 

Orders  prohibiting  price  discrimination  by  leading  factors  in  biscuit 
industry. 

Procurement  of  compliance  and  possible  civil  penalty  proceedings 
against  various  procedures  in  macaroni  industry. 

Orders  prohibiting  price  discrimination  by  major  carpet  producers.. 

Orders  prohibiting  receipt  and  payment  of  discriminatory  prices  in 
automotive  replacement  parts  industry. 

Orders,  various  subsections  of  Robinson-Patman  Act 

Payment  and  receipt  of  discriminatory  allowances  by  toy  manufacturers 
and  toy  catalog  publishing  companies. 

To  assist  in  phases  of  pretrial  and  trial  in  connection  with  penalty 
cases  filed  in  District  Courts. 

Civil  penalty  cases  for  certification  to  Attorney  General 


15 
16 

4 


24 

48 

3 


10 
12 

92 
15 

1 

3 


5  December 
1969. 

4  December 
1969. 

3  November 
1969. 


4    July  1970. 

1  Indefinite. 
3  July  1969. 

2  March  1969. 

3  July  1970. 

1  June  1969. 

6  July  1970. 

2  January  1969. 

2  June  1972. 

2  June  1973. 


Increases  requested  for  fiscal  1970: 

An  increase  of  $78,000  is  requested  to  rovide  seven  attorney  positions  as  follows  : 
one  GS-13,  two  GS-12  and  four  GS-11. 


DIVISION    OF   ACCOUNTING 


The  Division  of  Accounting  prepares  analyses  and  studies  of  the  pricing  policies 
of  respondents  or  proposed  respondents  in  connection  with  the  Commission's  law 
enforcement  work  in  regard  to:  (1)  alleged  price  discrimination  under  Section  2 
of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act ;  (2)  cost  data  sub- 
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ruitted  by  the  respondents  in  justification  of  alleged  price  discriminations  under 
the  Robinson-Patman  Act ;  ( 3)  alleged  price  fixing  in  cases  arising  under  Section  5 
of  the  FTC  Act;  and  (4)  alleged  sales  below  cost  in  violation  of  Section  5  of  the 
FTC  Act. 

The  Division  of  Accounting  is  primarily  a  service  organization  for  the  other 
Divisions  of  the  Bureau  and  con.'^equently,  to  a  large  extent,  its  workload  deix-nds 
upon  the  activity  of  the  other  Divisions.  During  FY  1968,  the  Division  furnished 
accounting  services  on  a  total  of  65  investigation  and  litigation  matters  which  in- 
cluded 29  involving  violation  of  Section  2  of  the  Robinson-Patman  Act,  22  in- 
volving violation  of  Section  5  of  the  Federal  Trade  Commission  Act,  and  14 
involving  mergers  under  Section  7  of  the  Clayton  Act.  The  caseload  averaged 
nearly  seven  cases  i)er  man  after  adjustin.g  for  noncase  activity. 

In  addition  to  the  casework  for  the  other  Divisions  of  the  Bureau  of  Restraint 
of  Trade,  the  Division  of  Accounting  furnishes  accounting  services  for  the  Bureau 
of  Economics,  and  on  occasion,  for  other  Bureaus  in  the  Commission  and  for  the 
Congress.  Also,  the  Division  of  Accounting  prepares  for  publication  each  year, 
Rates  of  Return  for  Identical  Companies  in  Selected  Manufacturing  Industries. 

During  FY  1968  casework  for  the  Bureau  required  approximately  9.5  man-year.s. 
The  Division  furnished  accounting  services  for  the  Bureau  of  Economics  and 
other  Bureaus  in  the  Commission  approximating  1.5  man-years,  and  the  project 
of  Rates  of  Return  for  Identical  Companies  in  Selected  Manufacturing  Industries 
required  two  accountants  for  approximately  six  months  each  year,  or  the  equiv- 
alent of  one  man-year. 


Man 

■years 

Projects  through  fiscal  year  1972 

1968 

1969 

1970 

1971 

1972 

Legal  cases 

Rates  of  retu  rn 

Bureau  of  economics  and  others 

9.5 

1.0 
1.5 

10.5 
1.0 
2.5 

12.0 
1.0 
3.0 

13.0 
1.0 
3.5 

14.0 
1.0 
3.5 

Total  man-years 

Total  accountants  available-.. 

12.0 
12.0 

14.0 

16.0 

17.5 

18.5 

Increases  requested  for  fiscal  1910 

An  additional  $19,000  is  requested  to  provide  one  GS-11  accountant  and  one 
GS-9  accountant  for  this  Division. 

Bureau  increases  requested  for  other  expenses.  1970 

In  addition  to  the  new  positions  requested,  an  increase  is  requested  for  other 
expenses,  as  follows:  travel,  $16,000;  stenographic  reporting,  $6,000;  and  wit- 
ness fees,  .$2,000. 

BUREAU  OF  DECEPTIVE  PRACTICES 


Allotment  fiscal  year  1969  Requested  fiscal  year  1970    Increase  fiscal  year  1970 


Posi- 
tions 


Amount 


Posi- 

Posi- 

tions 

Amount 

tions 

Amount 

63 

$456,000 

29 

$176,000 

41 

462. 000 

17 

175.  000 

54 

610.000 

23 

235.000 

49 

663.000 

18 

233.  000 

19 

26S.  000 

4 

33.  000 

22 

368,  000 

5 

98,  000 

Office  of  the  Director,    34  $280,000 

Division  of  Special  Projects 24  287.000 

Division  of  Food  and  Drug  Advertising.  31  375.000 

Division  of  General  Practices 31  430,000 

Division  of  Compliance 15  235.000 

Division  of  Scientific  Opinions 17  270,000 

Total  personal  services 

Travel 

Other  expenses. 

Total 152  1.984,000 


152 

1,877,000 
28.  000 

248 

2,827,000 
42,000  ... 
87,000  ... 

96 

950.  000 
14  000 

79,000  ... 

8,000 

248 


2,956,000 


96 


972, 000 
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Bureau  of  Deceptive  Peactices 

The  Bureau  of  Deceptive  Practices  lias  a  carefully  conceived  overall  program 
to  fight  deception  of  the  consumer.  Traditionally,  the  Bureau's  efforts  have  been 
concentrated  on  three  types  of  high  priority,  selected  matters,  namely,  (1)  those 
relating  to  the  basic  necessities  of  life,  (2)  those  involving  the  income  or  prospects 
thereof  for  people  of  little  means,  and  (3)  other  issues  of  national  significance. 
However,  in  recent  years,  an  increased  awareness  of  the  need  for  consumer  pro- 
tection has  arisen  throughout  government.  Consequently,  certain  programs  have 
become  required  of  the  Bureau  in  particular  areas  of  deception. 

The  Bureau's  overall  program  has  also  been  greatly  affected  by  the  tremendous 
growth  in  our  economy.  Calendar  1961,  the  year  in  which  the  Bureau  was 
organized,  closed  with  a  Gross  National  Product  of  $520.1  billion.  At  the  end  of 
19G7,  the  GNP  stood  at  $789.7  billion  ( an  increase  of  almost  52% ) ,  and  is  esti- 
mated at  over  $850  billion  for  1968.  Fiscal  1970  will  probably  see  the  beginning 
of  the  $900  billion  year. 

But,  even  more  important  to  this  Bureau,  Personal  Income  and  Personal  Con- 
sumption Expenditures  are  on  the  rise.  In  1961  Personal  Income  totaled  $416.8 
billion.  By  the  end  of  1967  it  has  risen  51%  to  $628.8  billion.  During  the  same 
period  Personal  Consumption  Expenditures  rose  from  $325.2  billion  to  an  all  time 
high  of  $492.2  billion  (over  62%  of  our  Gross  National  Product).  At  the  end  of 
the  second  quarter  of  1968  consumer  expenditures  were  proceeding  at  a  rate  that 
indicated  a  $527.1  billion  year.  This  would  give  an  increase  of  over  57%  in  only 
7  years,  and  all  indications  are  that  the  trend  will  continue. 

Still  another  factor  directly  affecting  the  Bureau's  workload  is  the  continuing 
development  of  the  advertising  industry.  In  1967  advertising  expenditures  had 
grown  to  50%  above  the  1957-1959  index,  contributing  no  little  to  the  great  growth 
in  consumption  expenditures.  Not  only  do  we  see  more  ads  and  commercials  than 
ever  before — they  are  more  persuasive.  The  Bureau  has  the  job  of  seeing  that  this 
increase  in  persuasivenss  to  get  the  consumer's  dollar  does  not  slide  over  into 
areas  of  deception;  a  job  that  becomes  more  and  more  difficult  as  persuasive 
techniques,  especially  in  television,  become  more  and  more  subtle. 

As  consumers  demand  more  protection  and  their  knowledge  about  available 
laws  increases,  we  must  anticipate  an  increase  in  the  number  of  complaints 
received  either  directly  from  the  public  or  from  their  Congressional  represen- 
tatives and  from  consumer  organizations.  Unfortunately,  the  staffing  of  the 
Bureau  has  not  been  increased  in  pace  with  either  the  growth  in  the  economy  or 
the  development  of  the  advertising  industry.  Also,  in  most  instances,  the  Bureau 
has  not  requested  additional  personnel  to  handle  the  new  Required  Programs. 
Instead,  it  has  tried  to  meet  its  increased  responsibilities  by  increasing  staff  effi- 
ciency and  production.  However,  this  has  not  been  a  complete  answer  and  has 
resulted  in  diversion  of  personnel  from  previously  Selected  Programs,  and  in  a 
lack  of  personnel  to  undertake  needed  new  programs. 

As  personnel  were  diverted  to  Required  Programs,  a  backlog  of  Selected  Pro- 
gram matters  began  to  build  up.  Unless  additional  manpower  is  obtained  in 
1970.  the  Bureau  will  be  faced  with  having  to  utilize  approximately  87%  of  its 
total  professional  staff  on  Required  Programs  alone.  Yet  it  mu.st  also  dispose  of 
the  1076  investigations,  and  48  cases  in  stages  of  negotiation  and  litigation  pend- 
ing at  the  beginning  of  fiscal  1969.  as  well  as  handle  new  matters  which  require 
attention — an  impossible  undertaking  without  substantial  increases  in  personnel. 

Between  fiscal  1962  and  fiscal  1969  the  Bureau  grew  by  only  47  staff  members. 
22  of  which  were  authorized  due  to  the  express  demands  of  one  specific  piece 
of  legislation — the  Fair  Packaging  and  Labeline  Act.  Thus,  while  our  economy 
was  experiencing  an  unparalled  growth,  during  which  the  need  and  demands  for 
consumer  protection  incrensed  by  fantastic  proportions,  the  Bureau's  natural 
growth  consisted  of  only  25  new  staff  positions  fa  24%  increase),  including 
clerical  and  stenographic  positions. 

Due  to  the  breadth  of  its  responsibilities,  the  Bureau  carries  an  ex<-remely 
heavy  workload.  Althouijh  statistics  can  never  tell  the  entire  story,  the  volume  of 
work  confronting  the  Bureau  is  apparent  from  the  following  Workload  Summary. 
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BUREAU  WORKLOAD  SUMMARY 


Fiscal  year 
1968 


Estimated 


Fiscal  vear 
1969 


Fiscal  yeai 
1970 


Applications  for  complaint: 

Pending  beginning  of  year 

Received 

D isposed  of 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened 

Completed  or  closed :j^1_ 

Pending  end  of  year 

Complaints  approved: 

Pending  beginning  of  year 

Approved  or  reopened 

Dispositions: 

Consent  orders 

Litigated 

Other 

Pending  end  of  year._ 

Litigated  cases: 

Pending  beginning  of  year 

Complaints  issued  or  cases  reopened 

Cases  com pleted 

Pending  end  of  year 

Assurances  of  voluntary  compliance  accepted. 

Compliance  matters: 
Miscellaneous: 

Pending  beginning  of  year 

Received 

Dispositions 

Penalty  actions: 

Pending  beginning  of  year 

Certified 

Dispositions 

Compliance  reports: 

Pending  beginning  of  year 

Received 

Accepted-. 


820 
7,276 
7,507 

589 

1,210 
388 
522 

1,076 

19 
51 

29 

16 

2 

23 

34 
16 
25 
25 
145 


131 

742 
704 


3 
3 

125 
70 
49 


589 
8,480 

8.580 
489 


1,076 
700 

1.000 
776 

23 

120 

84 

35 

1 

23 

25 
36 
35 
26 

210 


169 
800 
750 


5 
7 

146 
100 
100 


489 
9.000 
9,239 

250 

776 
1.000 
1.300 

476 

23 

200 

125 

75 

3 

20 

26 
78 
80 
24 
450 


219 
800 
825 

6 

15 


150 
l46 
15  0 


The  Bureau  tried  to  meet  the  challenge  of  its  mounting  workload  by  .simply 
increasing  its  efficiency.  With  no  increase  in  Bureau  personnel,  it  became  neces- 
sary to  reallocate  manpower,  thus  diluting  its  efforts  in  other  areas.  In  many 
instances  this  has  meant  that  matters  have  been  left  pending  long  after  dis- 
position should  have  been  achieved.  The  result  has  been  backlogs  of  matters 
previously  selected  for  attention,  and  to  which  attention  must  be  paid  as  soon 
as  pos.sible.  It  simply  did  not  and  does  not  now  have  the  manpower  to  do  the  job. 

One  of  the  efficiency  measures  taken  was  to  establish  the  Office  of  Legal 
Adviser  to  the  Director  for  Screening  and  Planning.  Here  the  review  of  all  of 
the  sources  utilized  by  the  Bureau  in  dectecting  unfair  or  deceptive  practices 
are  centralized.  This  quickly  resulted  in  better  evaluation  of  changing  problems 
affecting  the  consumer  and  the  concentration  of  effort  upon  tho.'je  areas  of 
greatest  concern,  or  that  reflect  the  highest  degree  of  public  interest.  Conse- 
quently, in  fiscal  1968  the  Bureau  was  able  to  dispose  of  over  7500  applications 
for  complaint. 

Furthermore,  centralization  of  planning  resulted  in  investigations  being  ini- 
tiated upon  a  broader  and  more  informed  base  of  selectivity.  Trends  and  pat- 
terns could  be  studied.  Thus,  the  Bureau  was  able  to  change  from  its  former 
fragmented  view  of  practices  to  one  of  an  overall  perspective.  Consequently, 
files  concerning  practices  in  an  overall  industry  could  be  consolidated.  Thus, 
the  significant  economies  of  numerical  reductions  were  achieved,  while  Com- 
mission etficienc.v  in  combating  the  more  important  areas  of  deception  was 
increa.sed. 

Another  result  of  the  need  for  increased  eflHcienc.v  was  the  Division  of  Special 
rrojects — established  when  it  became  evident  that:  (1)  even  the  most  optimum 
use  of  attorneys  in  litigation  would  not  meet  minimum  Bureau  obligations: 
and  (2)  man.v  problems  of  deception  are  of  such  a  nature  that  litigation  might 
not  produce  the  best  solution  in  the  public  interest. 


1053 

Although  the  Bureau  has  been  constantly  trying  to  use  an  industry-wide 
approach  whenever  possible,  it  frequently  has  encountered  situations  in  which 
such  an  approach  would  not  be  appropriate,  and  many  instances  in  which  indi- 
vidual concerns  would  not  adopt  the  nondeceptive  methods  agreed  to  by  the  rest 
of  the  industry.  The  Bureau  is  also  the  Commission's  enforcement  arm  in 
effecting  compliance  with  the  Commission's  Industry  Guides  and  Trade  Regula- 
tion Rules,  where  litigation  is  required.  Consequently,  the  workload  of  the 
Bureau  Divisions  of  Food  and  Drug  Advertising,  and  General  Practices,  charged 
with  administering  the  Bureau's  case  by  case  approach  continued  to  grow.  Al- 
mo.st  1000  cases  were  pending  in  the  two  Divisions  at  the  beginning  of  fi.^cal 
ir»()9.  This  was  in  spite  of  substantial  reductions  in  the  number  of  pending 
cases  having  been  obtained  in  19GS  as  a  result  of  careful  screening  and  planning, 
and  the  efforts  of  Commission  staff  members  who  were  specially  detailed  to 
help  the  Bureau  fight  its  overwhelming  workload. 

Program  for  1970 

The  Bureau  will  carry  out  its  program  to  combat  deception  of  the  consumer 
tlirough  the  Office  of  the  Director  and  its  five  operating  Divisions:  Special 
Projects,  General  Practices.  Food  and  Drug  Advertising,  Scientific  Opinions, 
and  Com])liance. 

Each  Division  has  its  own  area  of  responsibilit.v  in  the  Bureau's  overall  pro- 
gram. Although  the  Bureau  is  attempting  to  utilize  industrywide  approaches 
where  feasible,  it  still  has  the  responsibilit.v  of  handling  the  individual  cases 
to  which  the  industrywide  approach  is  not  an  appropriate  or  satisfactory  solu- 
tion. Consequently,  in  many  instances  two  or  more  operating  Divisions  will 
work  on  .separate  aspects  of  a  project. 

Also,  under  revised  compliance  procedures,  the  operating  divisions  will  have 
the  responsibility  of  reviewing  compliance  reports  filed  by  all  respondents  from 
whom  assurances  of  voluntar.v  compliance  are  obtained.  Such  reports  will  be 
required  within  G  months  after  an  assurance  is  accepted  and  will  consist  of  full 
and  detailed  accounts  of  steps  taken  to  carry  out  the  assurances.  This  pro- 
cedure will  increa.se  the  Bureau's  overall  workload  and  is  reflected  within  the 
manpower  requirements  for  the  various  projects.  It  should  also  be  noted  that 
the  new  procedures  will  have  a  most  desirable  result,  closing  a  former  loo})- 
hole  in  voluntar.v  compliance  matters. 

The  Bureau's  programs  have  been  summarized  into  two  categories:  (1)  Re- 
quired Programs:  and  (2)  Selected  Programs,  as  set  forth  in  the  following 
table  reflecting  the  manpower  requirements  necessar.v  to  carry  out  the.se  respon- 
sibilities timely  and  effectively. 

BUREAU  PROGRAMS  PROJECTED 

Estimated  man-years 
Fiscal  year     Fiscal  year     Fiscal  year       Fiscal  year 
1969  1970  1971  1972 

Required  Programs: 

Packaging.- 

Ciga  rettes 

Broadcasting 

D.C.  consumer  protection 

Consumer  problem  evaluation 

Mail  order  insurance 

Food,  drugs  and  cosmetics 

FDA-FTC  drug  program 

Policing  in  support  of  guidance  programs 

Compliance 


Total. 


Selected  Programs: 

Housing 

Income 

National  impcrtance. 
Nonproject  matters.. 


Total 

Office  of  director,  professional. 


18 

18 

14 

12 

2 

4 

5 

5 

3 

3 

3 

3 

6 

8 

8 

8 

2 
2 

4 
2 

4 

1 

2 

15 

22 

23 

23 

(') 

14 

14 

14 

2 

3 

3 

3 

11 

14 

18 

19 

58 

90 

94 

93 

2 

11 

12 

15 

5 

9 

11 

11 

6 

17 

24 

25 

24 

31 

32 

30 

37 

68 

79 

81 

9 

12 

12 

12 

Total  professional 104  170  185  186 

'  1969  Supplemental  Request  submitted  to  provide  approximately  13  man-years  for  1959  requirements. 
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Bureau  Increases — Fiscal  Year  1970 

The  Commission  is  beins  subjected  to  mounting  pressures  from  all  sides  for 
increased  Consumer  Protection.  In  most  instances  additional  legislation  is  not 
needed  but  the  Commission  simply  cannot  meet  current  urgent  demands,  and 
any  expansion  of  present  programs — or  consideration  of  any  new  program  regard- 
less of  its  importance — is  impossible  because  of  lack  of  manpower. 

For  the  Commission  to  conduct  any  semblance  of  an  effective  program  for 
consumer  protection  in  1970.  additional  funds  must  be  provided  for  71  new 
positions  including  supporting  costs  in  the  amount  of  $800,000  and  in  addition, 
for  the  new  FDA-FTC  Drug  Evaluation  Program  25  positions  and  $297,000— 
a  total  of  96  positions  with  supporting  costs  amounting  to  $1,187,000,  as  shown 
on  the  following  chart : 

SUMMARY  OF  BUREAU  INCREASES— FISCAL  YEAR  1970 


Consumer  FDA-FTC  Increases 

protection  drug  requested, 

program  program    fiscal  year  1970 


New  positions. 


Personnel  compensation... 

Personnel  benefits 

Travel _. 

Communications  and  rent: 

Communications 

Space  rental 

Printing 

Other  services: 

Building  alterations... 

Steno  reporting 

Witness  fees 

Supplies 

Equipment 


Total. 


71 


890, 000 


25 


297, 000 


96 


J700, 000 

$250,  000 

19, 000 

2,000 

$950,  000 

52,  000 

71,000 

12, 000 

14,  000 

10.000 

39,  000 

2,000 

4,000 

15, 000 

1,000 

14,  000 

54,  000 

3,000 

5,000  .. 

5,000 

2,000  .. 
20, 000 
43,000  .. 

i.'ooo' 
5,"666' 

5,000 

6,000 

2,000 

25,  000 

43, 000 

1, 187.  000 


Required   Programs 

The  majority  of  the  Bureau's  manpower  is  being  used,  and  will  be  used  in 
1970  in  carrying  on  required  or  mandatory  programs.  Included  in  this  category 
are  programs  undertaken  as  the  result  of  legislation.  Congressional  or  Commis- 
sion directives  or  concern,  cooperative  agreements  with  other  governmental 
agencies,  and  to  obtain  compliance  with  Commission  orders.  The  following  are 
all  projects  falling  into  the  category  of  Required  Programs. 

FDA-FTC  Drug  Evaluation  Program 

On  January  23.  1968  the  Commission  executed  a  Liaison  Agreement  with  the 
Food  and  Drug  Administration  setting  forth  in  detail  the  FTC  cooperation  with 
FDA  in  its  Drug  Evaluation  Program.  This  is  considered  to  be  a  new  program 
in  1970  even  though  a  supplemental  request  for  1969  is  being  requested  to  get 
the  program  underway. 

This  important  and  comprehensive  program  was  started  by  the  FDA  in  1966 
and  was  the  result  of  the  1962  Amendment  to  the  Food,  Drug  and  Cosmetics 
Act  which  changed  the  definition  of  the  term  "new  drug". 

Prior  to  1962,  the  Food  and  Drug  Administration  (FDA)  approved  the  market- 
ing of  drugs  on  the  basis  of  safety  alone,  with  no  clinical  data  required  to  sup- 
port the  efficacy  of  such  products.  In  1962.  Congress  passed  the  Kefauver-Harris 
Drug  Amendments,  which  required  that  all  drugs  be  proved  effective  as  well  as 
safe  for  their  intended  uses.  These  amendments  affected  not  only  new  drugs  as 
they  came  onto  the  market,  but  also  all  drugs  on  the  market  which  had  been 
approved  between  1938  and  1962.  FDA  was  required  to  review  all  such  products 
and  require  medical  evidence  of  efficacy.  In  the  absence  of  such  evidence,  FDA 
could  proceed  to  withdraw  approval  of  the  New  Drug  Applications  (NDA)  for 
these  products. 

Since  FDA  did  not  have  the  manpower  to  carry  out  this  efiicacy  review,  a  con- 
tract was  arranged  for  the  work  to  be  done  by  the  National  Academy  of  Sciences- 
National  Research  Council  (NAS/NRC)  for  which  substantially  more  than  $1 
million  has  been  appropriated  to  FDA.  Since  July  1966,  members  of  this  group 
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have  been  engrossed  in  a  detailed  study  of  the  many  and  various  products  in- 
volved. As  an  example  of  the  complexity  of  this  undertaking,  it  should  be 
noted  that  presentations  have  been  submitted  on  more  than  3600  drug  formula- 
tions covered  by  NDA's.  It  is  estimated  that  for  each  such  preparation,  there  is 
an  average  of  five  other  identical  products  on  the  market  produced  by  other 
firms  without  an  NDA  ("me-too"s"). 

This  program  is  explained  in  much  more  detail  in  the  HEW-FDA  appropria- 
tion hearings  before  the  House  Appropriations  Subcommittee  for  fiscal  year 
1969,  including  a  copy  of  the  Liaison  Agreement  between  the  Commission  and 
FDA  ( see  pages  5  through  IS  and  27  and  28 ) . 

As  of  June  30,  1968,  the  FDA  task-force  had  received  more  than  400  NAS/NRC 
reports,  some  of  which  will  soon  be  transmitted  to  the  Commission.  FDA  esti- 
mates that  non-prescription  over-the-counter  (OTC)  preparations,  whose  adver- 
tising claims  are  the  responsibility  of  the  FTC,  comprise  approximately  15% 
of  the  total  being  reviewed.  FDA  further  estimates  that,  by  the  end  of  fiscal 
1969,  it  will  have  forwarded  to  the  FTC  a  minimum  of  900  reorts  involving  OTC 
preparations,  and  will  forward,  in  fiscal  1970,  a  minimum  of  1,800  more.  These 
reports  will  necessitate  extensive  Bureau  legal  and  medical  reviews  of  the  ad- 
vertising of  the  products  involved.  Becau.se  of  the  nature  of  this  action,  sub- 
stantial litigation  is  anticipated. 

The  sheer  magnitude  of  this  project  demands  that  it  be  administered  sepa- 
rately from  other  health,  food  and  drug  matters.  In  order  to  handle  the  work 
engendered  by  a  program  of  this  scope  a  minimum  staff  of  25  employees  with 
supporting  costs  will  be  required  in  1970  as  set  forth  below  : 

Increases  Requested  fob  FDA-FTC  Evaluation  Peogkam— 1970 

Personal  services: 

Medical  officer:   GS-14 2 

Attorney : 

GS-14 2 

GS-13  4 

GS-12 3 

GS-11  3 

Examiner:  GS-5 4 

Clerk-typists:    GS^ 7 

Total  Personnel 25     $2.50,  000 

Personnel  Benefits 19,  000 

Travel ^ 2,  000 

Cmnmicnications  and  Rent: 

Communications 4,  000 

Space   Rental 15,  000 

19,  000 

Printing  1,  000 

Other    Seiwices    (Stenograph    reporting) 1,000 

Supplies  .",  000 

Total 297, 000 

Packaging — The  Fair  Packaging  and  Labeling  Act  directs  the  Commission  to 
promulgate  and  enforce  regulations  in  specified  packaging  and  labeling  areas,  and 
calls  for  a  general  enforcement  of  the  provisions  of  the  Federal  Trade  Commis- 
sion Act  in  other  areas  of  deceptive  labeling  and  packaging. 

During  1968  and  1969  the  Bureau's  efforts  were  chiefly  concerned  with  promul- 
gating mandatory  regulations,  establishing  liaison  procedures  with  other  inter- 
ested Federal  Agencies  and  industry,  processing  administrative  proceedings  con- 
cerning product  inclusion  or  exclusion  under  the  regulations,  and  promulgating 
regulations  regarding  exemptions  and  the  problem  areas  in  which  the  Commis- 
sion has  discretion  to  act  under  Section  5  of  the  Packaging  Act. 

Most  of  the  foregoing  work  will  continue  in  fiscal  1970.  1971  and  1972.  In  addi- 
tion, the  Bureau  has  the  continuing  responsibility  of  enforcing  the  mandatory 
regulations  which  become  effective  July  1,  1969,  and  preventing  deception  in 
packaging  and  labeling  areas  not  specifically  covered  by  the  Act. 
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Packaging  is  one  of  the  few  areas  of  the  Bureau's  work  in  which  additional 
manpower  has  been  authorized.  As  such  it  serves  as  a  shining  example  of  what 
can  be  accomplished  with  adequate  manpower.  . 

Ciffarcttcs— The  Federal  Cigarette  Labeling  and  Advertising  Act  requires  that 
a  health  warning  statement  be  put  on  each  cigarette  pack,  and  directs  that  no 
statement  relating  to  smoking  and  health  shall  be  required  in  the  advertising  ot 
cigarettes  whose  packages  bear  the  required  health  warning.  In  addition,  the 
Act  directs  the  Commission  to  submit  a  report  to  Congress  annually  concerning 
the  state  of  cigarette  advertising  and  labeling,  and  to  include  therein  recommen- 
dations for  any  appropriate  legislation.  _  . 

The  provisions  of  the  Act  affecting  the  regulation  of  cigarette  advertising  ter- 
minate on  July  1,  1909.  Thus,  the  problem  of  what,  if  any,  health  warnings 
should  be  required  in  cigarette  adverti.*iements  will,  once  again,  be  left  at  the 
Commission's  doorstep.  Consequently,  the  workload  of  the  Bureau  in  the  cigarette 
field  will  i-emain  undiminished,  and,  in  fact,  will  increase  in  1970. 

The  Bureau  was  only  beginning  to  be  active  in  the  cigarette  field  when  the  Act 
was  passed.  Consequently,  cigarettes  was  not  a  budgeted  project,  and,  in  fact, 
never  has  been,  except  nominally.  However,  the  Bureau  suddenly  found  itselt 
charged  with  overseeing  an  industry  which  spends  approximately  $312  million 
annually  for  cigarette  advertising  and  which  has  products  affecting  the  health  of 
an  estimated  84  million  American  smokers. 

In  order  to  meet  its  responsibilities  in  the  cigarette  program,  the  Bureau  was 
forced  to  pirate  manpower  from  other  programs.  But  even  that  action  was  limited 
to  diversion  of  only  enough  manpower  to  operate  the  laboratory  and  to  prepare 
the  annual  reports*  to  Congress.  Xo  manpower  has  been  available  to  bring  about 
affirmative  Commission  action  in  carrying  out  its  other  responsibilities  in  the 

cigarette  field.  ..  ,  ^    .., 

Maintenance  of  the  Bureau's  Cigarette  Testing  Laboratory  is  essential  to  the 
compilation  of  the  report  and  to  any  Commission  action  regarding  health  warn- 
ing statements,  or  to  otherwise  combat  deception  regarding  cigarettes.  In  addi- 
tion, inquiries  into  the  complex  problems  of  collateral  tar  and  nicotine  claims,  the 
gas  phase  of  cigarette  .smoke,  tar  components  and  tobacco  pesticides  which  will 
be  initiated  during  fiscal  1969  will  have  to  be  resolved  in  1970. 

In  1970  still  greater  responsibilities  will  be  confronting  the  Bureau.  It  must 
have  additional  manpower  consisting  of  both  attorneys  and  a  medical  doctor  if 
it  is  to  be  effective  in  protecting  consumers  in  cigarette  matters. 

D.C.  Consumer  Protection  Program — This  pilot  project  was  established  by 
the  Commission  following  a  suggestion  by  the  Chairman  of  the  Senate  Commerce 
Committee.  The  subjects  of  its  attack  are  unfair  and  deceptive  practices  of  busi- 
ness concerns  in  the  metropolitan  area  of  the  nation's  capital — deception  of  the 
poor  and  underprivileged  of  the  "inner  city,"  many  of  whom  can't  afford  even 
the  necessities  of  life. 

In  its  first  three  years  the  program  resulted  in  approximately  100  investiga- 
tions being  opened.  A  total  of  27  complaints  were  issued,  resulting  in  19  cease  and 
desist  orders  and  one  dismissal.  At  the  beginning  of  fiscal  1969,  investigations 
were  under  way  in  57  cases.  In  spite  of  the  most  optimum  use  of  attorneys  on 
this  project,  the  backlog  of  cases  continues  to  grow.  Additional  manpower  is  es- 
sential if  the  project  is  to  be  an  effective  enforcement  program. 

Consumer  Prohlem'  Evohiotion — Much  more  has  been  achieved  through  the 
D.C.  Consumer  Protection  Program  than  even  the  sizable  number  of  cases  indi- 
cates. The  experience  and  information  gained  in  challenging  certain  retail  credit 
transactions  were  used  in  strong  support  for  passage  of  the  then  to  be  enacted 
"Truth  in  Lending  Act".  The  Commission  also  used  information  obtained  through 
the  program  in  recommending  State  and  Federal  legislation,  and  Federal  pro- 
grams to  improve  the  lot  of  the  underprivileged  consumer  and  to  revitalize  the 
business  community  with  which  he  deals. 

A  significant  outgrowth  of  the  program  was  the  Commission's  October  1968 
public  hearing  seeking  facts  upon  which  it  could  base  concrete  Commission  ac- 
tions and  recommendations  to  Congress  and  the  States  for  effective  nationwide 
consumer  protection.  The  D.C.  Consumer  Protection  Program  brought  about 
the  realization  that  D.C.  low-income  consumers  are  victims,  on  a  large  scale, 
of  fraud  and  deception,  and.  undoubtedly,  that  this  is  true  in  all  other  major 
U.S.  cities.  Further  recognition  of  the  magnitude  of  the  problem  is  found  in  the 
report  of  the  National  Advisory  Commission  on  Civil  Disorders  listing  the  exist- 
ence of  such  practices  as  one  of  the  deeply  held  grievances  which  led  to  the  dis- 
orders. The  question  is  what  can  be  done  about  it,  and  the  answer  won't  be  quick 
or  easy  to  come  by. 
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However,  the  Commission,  by  merely  holding  its  hearing,  has  moved  to  pro- 
vide one  obvious  improvement  in  consumer  protection,  better  information.  The 
Commission  has  long  believed  that  an  informed  public  is  its  own  best  defense 
against  deception.  Unfortunately,  it  has  never  had  the  manpower  to  devote  to 
an  extensive  factual  development  and  information  program.  A  team  that  can  de- 
vote 100%  of  its  time  to  collection  and  development  of  data  in  problem  areas  is 
needed  and  the  Commission  proposes  to  set  up  such  a  team  in  fiscal  1970.  A  large 
part  of  its  work  would  be  used  by  the  Consumer  Information  group  of  the  Office 
of  the  Executive  Director  for  evaluation  and  implementation  of  proposals  for 
nationwide  consumer  protection  and  information  activities.  Two  man-years  will 
be  necessary  in  1970  to  get  the  program  started.  The  Bureau  feels  that  only  by 
providing  basic  information  on  major  consumer  problems  to  the  new  group  work- 
ing on  the  development  of  consumer  information  programs  in  the  Office  of  the 
Executive  Director  can  that  group  be  fully  informed  as  to  legal  implications  and 
basic  factual  data  for  full  implementation  of  its  program. 

Insurance — Fiscal  1969  will  see  the  conclusion  of  an  investigation,  begun  at  the 
request  of  the  Chairman  of  the  Senate  Commerce  Committee,  into  the  practices  of 
7.")  companies  engaged  in  the  advertising  and  sale  of  life,  health  or  accident  insur- 
ance. These  companies  are  not  required  to  be  registered  in  states  in  which  the  re- 
cipient of  the  mail  resides,  hence  are  beyond  state  regulation.  The  investigation 
should  be  followed  by  the  issuance  of  complaints  concerning  the  most  significant 
practices  discovered.  Manpower  will  be  required  in  fiscal  1970  in  order  to  pre- 
pare the  necessary  complaints  and  try  the  cases  that  go  to  litigation. 

Broadcasting — A  few  years  ago  both  the  Senate  and  the  House  of  Representa- 
tives were  seriously  disturbed  by  disclosures  of  shocking  inadequacies  in  pro- 
cedures for  determining  audience  ratings.  Without  enacting  specific  legislation. 
Congress  left  no  doubt  that  the  Commission  should  take  appropriate  steps  to 
remedy  the  situation. 

The  Commission  issued  cease  and  desist  orders  against  the  major  survey 
organizations  and  a  statement  of  Commission  policy,  addressed  to  broadcasters, 
affording  guidance  to  those  desirous  of  avoiding  law  violations.  A  survey  has 
now  indicated  that  there  are  broadcasters  failing  to  follow  the  policy  state- 
ment, and  whose  misrepresentations  require  corrective  action.  In  addition,  the 
successful  prosecution  of  test  cases  further  clarifying  the  illegality  of  some 
television  advertising  practices  as  deceptive  demonstrations  is  a  must  for  fiscal 
1970. 

Policiiiff  in  Support  of  Guidance — The  Commission  has.  as  one  of  its  main 
functions,  the  responsibility  of  furnishing  guidance  to  businesses  and  thereby 
preventing  the  use  of  deceptive  or  imfair  trade  practices.  This  activity  is 
chiefly  carried  on  in  the  Bureau  of  Industry  Guidance.  However,  a  guidance 
program  must  be  strongly  enforced  if  it  is  to  be  effective.  The  Bureau  of 
Deceptive  Practices  has  the  responsibility  of  providing  the  muscle  necessary 
to  enforce  the  Commission's  Guidance  Program  where  litigation  is  indicated. 

Illustrative  of  the  Bureau's  work  in  this  area  are  the  S3  files  it  had  open 
at  the  beginning  of  fiscal  year  1969  concerning  possible  violations  of  the  Commis- 
sion's "Guides  Against  Deceptive  Pricing."  Since  other  "Guides",  e.g.,  "Guides 
Against  Bait  Advertising."  and  "Guides  Against  Deceptive  Advertising  of  Guar- 
antees,'' involved  practices  found  in  a  large  percentage  of  the  cases  throughout 
the  Bureau's  various  project  areas. 

In  order  for  the  Bureau  to  provide  the  enforcement  in  fiscal  1970  that  is 
necessary  for  an  effective  Commission  Guidance  Program  additional  personnel 
will  be  required. 

Foods,  Drugs  and  Cosmetics — The  Commission  is  specifically  charged  under 
Sections  12,  13,  14  and  15  with  eliminating  and  preventing  deception  in  the  adver- 
tising and  sale  of  food,  drugs,  cosmetics  and  therapeutic  devices.  Although  the 
Bureau  has  always  assigned  a  high  priority  to  matters  involving  deceptive  prac- 
tices in  the  advertising  and  sale  of  such  products,  the  January  1968  Liaison  agree- 
ment with  FDA  moved  Bureau  efforts  regarding  such  matters  into  the  category 
of  a  Required  Program. 

Food — In  this  field  the  Bureau's  efforts  are  concentrated  on  deceptive  prac- 
tices involving  55  cases  pending  at  the  beginning  of  fiscal  1969.  Those  cases 
fall  into  three  categories:  (1)  the  sale  of  meat  products  for  stocking  home 
freezers;  (2)  the  sale  of  vitamins  and  other  food  supplements;  and  (3)  weight 
reducing  foods. 

In  the  first  category  the  practices  encountered  are  primarily  directed  at  the 
people  in  low  or  modest  income  brackets — those  who  really  need  to  raise  their 
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standards  of  living  while  accomplishing  economies.  Yet  the  practices  result  in 
their  paying  far  more  for  less. 

As  a  result  of  the  growing  franchise  movement,  health  stores  and  salons 
are  popping  up  everywhere.  Unfortunately,  they  all  too  often  extol  weight 
reducing  foods  and  devices  as  substitutes  for  dieting.  Advertisements  for  vita- 
mins, food  supplements,  and  weight  reducing  foods  all  hold  out  hopes  of  rejuvena- 
tion for  the  old,  the  sick,  or  the  obese.  Not  only  are  such  hopes  usually  not 
realized,  but  reliance  upon  such  products  as  a  substitute  for  proper  medical 
care  may  actually  impair  health. 

The  workload  of  food  matters  continues  to  grow.  Additional  attorneys  will  be 
necessary  if  the  Bureau  is  to  keep  pace  with  this  growth  in  fiscal  1970.  In 
addition,  considerable  scientific  work  is  necessary  in  all  food  cases,  and  the  pres- 
ent number  of  scientific  personnel  assigned  to  food  matters  cannot  handle  the 
volume. 

Drugs  and  Cosmetics — The  number  of  drugs,  their  manufacturer,  and  their 
outlets  reaches  fantastic  proportions.  Although  industrywide  approaches  are  used 
whenever  it  is  feasible  for  the  Bureau  to  do  so,  a  case  by  case  approach  is  often 
necessary.  Consequently,  the  Bureau  has  cases  open  concerning  deceptive  adver- 
tising and  false  efficacy  claims  for  such  products  as  rheumatism  remedies,  mouth 
washes,  cold  remedies,  dentrifices  and  dental  products,  female  remedies,  skin 
preparations,  perfumes,  and  health  books. 

In  addition,  Trade  Regulation  Rules  relating  to  the  advertising  of  analgesics, 
a  $75  million  industry,  and  to  advertising  of  efficacy  and  safety  claims  by  the 
economic  poison  industry,  a  $250  million  industry,  are  under  consideration  by 
the  Commission.  Promulgation  of  those  rules  will  impose  increased  enforcement 
problems  on  the  Bureau  in  1970. 

An  inquiry  concerning  advertising  and  efficacy  claims  by  the  economic  poison 
industry  was  undertaken  after  numerous  conferences  with  the  Department  of 
Agriculture,  which  has  jurisdiction  over  the  labeling,  but  not  the  advertising  of 
such  products.  Those  conferences  revealed  that  such  products'  advertised  safety 
and  efficacy  claims  often  exceed  the  claims  permitted  on  the  label.  Typical  of 
such  advertisements  are  unqualified  claims  of  safe  usage,  although  the  Depart- 
ment of  Agriculture  approved  label  bears  warnings  against  use  of  the  prodiict 
except  under  certain  circumstances  or  under  controlled  conditions  by  experts. 
Homeowners,  gardeners  and  farmers  who  rely  on  the  advertised  safety  and 
efficacy  claims  are  thereby  induced  to  purchase  such  products.  Even  worse,  they 
are  mi.sled  into  using  them  without  proper  safety  precautions. 

All  aspects  of  the  Bureau's  workload  of  drug  and  cosmetic  matters  are  in- 
creasing in  fiscal  1969,  fiscal  1970  and  on  into  the  future.  Accordingly,  additional 
personnel  will  be  required  if  the  Bureau  is  to  keep  pace. 

Compliance — The  FTC  Act  itself  (Sees.  5(e),  &  16)  indicates  Congressional 
desire  for  the  Commission  to  assure,  through  policing  of  practices,  that  respon- 
dents strictly  comply  with  Commission  Orders.  The  Commission  has  outstand- 
ing over  5,000  deceptive  or  unfair  trade  practice  orders  with  which  compliance 
must  be  obtained  and  maintained,  and  the  number  is  ever  increasing.  In  addition, 
each  new  complaint  and  proposed  order,  and  subsequent  changes  thereto  should 
be  reviewed  for  enforceability.  As  new  orders  are  issued,  compliance  reports  sub- 
mitted by  respondents  must  be  examined  and  evaluated.  Also,  in  order  to  have  a 
truly  effective  compliance  program,  the  Bureau  must  be  ever  ready  to  prepare 
and  handle  those  Civil  Penalty  suits  that  inevitably  become  necessary.  All  Bu- 
reau compliance  work  stems  from  one  fundamental  hypothesis— if  Commission 
Orders  are  to  continue  to  be  effective  weapons  in  combating  deception,  the  Com- 
mission must  be  able  to  force  respondents  to  comply  with  them. 

The  foregoing  Required  Projects  must  be  carried  on  in  fiscal  1970.  However, 
they  will  require  at  least  90  man-years  of  professional  work  (approximately  87% 
of  the  entire  professional  staff  authorized  for  the  Bureau  in  fiscal  1969).  Unless 
additional  staffing  is  authorized  for  1970,  the  Bureau  will  have,  literally,  no  one 
available  to  work  on  its  Selected  Programs. 

SELECTED   PR0GKAM8 

As  previously  described,  the  Screening  and  Planning  section  recently  estab- 
lished in  the  Office  of  the  Director  will  have  its  greatest  impact  in  this  area  of 
the  Bureau's  work.  Criteria  are  applied  such  as  number  and  types  of  persons 
(poor,  old,  di.sadvantaged)  affected  by  the  practice,  effect  upon  competition, 
danger  to  health  or  safety,  loss  suffered  by  the  consumer  and  materiality  of  the 
practice  to  that  loss,  diflSculty  of  litigation,  economic  magnitude  of  the  industry. 
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and  the  amount  of  Commission  manpower  and  resources  that  will  be  required 
to  remedy  the  situation.  In  essence,  matters  selected  for  Bureau  action  fall  into 
3  categories:  (1)  Matters  relating  to  the  basic  necessities  of  life;   (2)   Matters 
involving  income  or  prospects  thereof  for  people  of  modest  or  no  means;    (3) 
Matters  of  national  significance. 

It  is  in  these  three  areas  that  the  numerical  bulk  of  the  Commission's  workload 
(589  applications  for  complaint,  1076  investigations,  and  48  cases  in  various 
stages  of  negotiation  and  litigation  pending  at  the  beginning  of  fiscal  1960)  will 
be  foimd.  These  areas  are  the  previously  Selected  Programs  that  have  suffered 
while  manpower  has  been  diverted  to  Required  Programs.  And  it  is  here  that  the 
Bureau  needs  manpower  so  desperately  if  it  is  to  be  of  real  benefit  to  the  con- 
sumer. These  matters  must  be  brought  to  a  conclusion.  Fiscal  1970  will  be  the 
year  in  which  the  full  brunt  of  the  workload  of  doing  so  will  be  felt. 

Necessities  of  Life — Everyone  agrees  that  adequate  housing  is  a  primary 
necessity  of  life.  However,  the  60's  saw  a  great  upgrading  of  the  standards  by 
which  that  adequacy  is  judged,  a  natural  result  of  the  great  increase  in  dis- 
posable personal  income  during  the  period.  Accompanying  that  upgrading  of 
housing  standards  was  a  rapid  growth  in  the  home  improvement  industry — an 
industry  that  has  been  estimated  to  have  sales  of  $15  billion  annually,  and  to 
represent  approximately  20-25%  of  the  entire  national  spending  on  residential 
buildings.  Unfortunately,  this  lucrative  market  attracted  a  large  number  of  dis- 
reputable operators  whose  activities  are  a  continuing  source  of  complaint  to 
the  Commission.  Among  the  deceptive  practices  utilized  are  :  fictitious  discounts  ; 
phony  commissions  for  "model  home"  displays  ;  bait  and  switch  ;  bogus  contests  ; 
misrepresentation  of  guarantees ;  misrepresentations  as  to  durability  and  per- 
formance; fictitious  commissions  for  referrals;  fraudulent  substitutions  of  ma- 
terials; and  spiking  the  job  (immediate  partial  performance  so  as  to  make  job 
uncancellable).  followed  long  delays  while  the  customer  has  to  pay. 

At  the  beginning  of  fiscal  1969,  62  investigations  were  underway  of  concerns 
in  the  home  improvement  field,  with  additional  investigations  planned. 

Incrmie — The  elderly,  the  poor,  the  uneducated,  the  handicapped,  the  growing 
family,  the  small  investor,  are  all  people  seeking  and,  in  most  instances,  needing 
to  increase  their  incomes.  Bureau  efforts  to  protect  the.se  consumers  from  deceji- 
tion  fall  into  three  main  categories:  (1)  Franchise  operations;  (2)  Chinchillo 
Breeding  and  merchandise  and  .services  sales;  and  (3)  Correspondence,  Trade 
Schools  and  Employment  Agencies. 

In  addition  to  greatly  exaggerated  claims  as  to  profit  potential  common  to  all 
three  categories,  false  representations  are  encountered  regarding  available  man- 
agement assistance,  facilities,  equipment,  and  job  opportunities.  Also  instances 
of  stocks  of  merchandise  being  sold  at  greatly  inflated  prices  are  all  too  common. 
At  the  beginning  of  fiscal  1969  the  Bureau  had  open  36  files  concerning  fran- 
chise operations,  and  41  files  concerning  deceptive  practices  in  chinchilla  sales. 
Fiscal  1970  should  be  a  year  of  extensive  litigation  in  which  disposition  of  the 
majority  of  those  pending  matters  is  accomplished. 

The  case  by  case  approach  still  appears  to  be  the  best  approach  to  franchise 
and  chinchilla  matters.  However,  matters  involving  correspondence,  and  trade 
schools  and  employment  agencies  seem  subject  to  better  disposition  on  an  indus- 
trywide basis.  Consequently  an  industrywide  investigation  is  planned  for  1970. 
That  investigation  should  result  in  a  decrease  in  the  number  of  new  investiga- 
tions that  must  be  opened,  followed  by  a  reduction  in  the  caseload  in  the  long 
run.  However,  disposition  must  also  be  accomplished  as  to  the  cases  now  pend- 
ing. In  order  to  handle  both  the  caseload  and  the  industrywide  investigation  in 
fiscal  1970,  additional  personnel  will  be  necessary. 

National  Importance — The  Bureau  has  in  progress  5  major  projects  that  have 
been  selected  as  matters  of  National  Importance.  Without  exception,  each  of 
them  will  require  additional  manpower,  if  the  Bureau  is  to  meet  its  fiscal  1970 
responsibilities. 

Each  of  the  major  projects  will  be  discussed  separately  hereafter,  as  will  a 
new  Commission  Project,  "Quick  Action."  In  addition,  a  multitude  of  other 
matters  of  National  Importance,  each  of  which  will  require  less  than  one  man- 
year  of  work  in  fiscal  1970  are  considered  by  the  Bureau  as  Miscellaneous  in  its 
planning  summaries.  Included  in  this  category  are  such  matters  as :  Appliance 
Warranties ;  Hazardous  Products ;  Costly  Burials ;  Travel  Bargains :  Retire- 
ment Land  Deals;  Auto  Insurance;  Water  Conditioner;  Freon  Gas  Products; 
Flammable  Hair  Curlers;  Collection  Agencies;  Non-tobacco  Fillers  for  Cigars, 
and  many  others.  Also  included  is  the  manpower  required  to  cope  with  new 
projects  for  which  a  need  suddenly  appears  in  1970. 

Door-to-Door  Sales — Deceptive  practices  in  connection  with  door-to-door  sales, 
especially  of  magazines  and  encyclopedias,  continue  to  be  of  major  importance. 

36-138 — 70— vol.  3.— 6S 
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Although  orders  have  served  to  stop  such  iiractit-es  in  specitie  instances,  the  prob- 
lem keeps  reappearing  in  different  places  and  with  different  culprits.  It  has 
become  so  pronounced  that  some  states  have  passed  legislation  greatly  regulat- 
ing such  methods  of  selling.  Similar  legislation  has  been  introduced  in  Congress. 
One  segment  of  the  industry  (paid  during  subscription  magazine  sales)  be- 
came so  alarmed  about  the  possible  consequences  of  a  continuation  of  such 
practices  that  it  attempted  self  regulation  through  a  novel  "code  of  ethics" 
containing  enforcement  provisions.  That  Code  became  operational  in  fiscal  1968, 
and  has  Commission  approval,  by  virtue  of  an  advisory  opinion,  for  three  years. 
During  that  period  the  activities  of,  and  procedures  followed  by,  the  code 
administrator  will  be  under  close  surveillance.  It  is  hoped  that  such  a  code  will 
provide  an  answer  to  the  problems  in  that  segment  of  the  industry  and  can  be 
adopted  for  other  segments.  But  only  through  such  close  surveillance,  can  the 
Commission  determine  the  degree  of  success  achieved — a  rather  sizeable  job 
as  shown  by  the  more  than  100  complaints  that  were  received  by  the  adminis- 
trator in  the  first  6  months  of  the  code's  operation. 

But  the  Commission  cannot  just  sit  back  and  see  what  the  results  of  the  code 
will  be.  In  recognition  of  this,  the  Bureau  has  tried  another  new  approach.  It 
invited  all  the  major  magazine  and  encyclopedia  publishers  to  submit  detailed 
information  on  their  internal  procedures  and  controls  to  prevent  deceptive  sales 
practices.  The  Bureau  hopes  to  complete  its  evaluation  of  these  submittals  in 
fiscal  I'.Ki'J  and  to  make  suggestions  for  improvements  thereon.  Fiscal  1970  will 
see  a  close  monitoring  by  the  Bureau  to  determine  if  improvements  are  in  fact 
made  and  to  determine  their  effectiveness. 

Although  all  of  this  activity  is  directed  at  preventing  the  practices  through  a 
broad  approach,  the  fact  remains  that  a  backlog  of  cases  falling  beyond  the  reach 
of  any  such  approach,  e.g.,  independent  sales  outlets,  has  been  built  up.  and  will 
receive  some  additions  during  this  year.  It  would  not  be  fair  to  let  the  inde- 
pendents proceed  in  violation  of  the  law  and  compete  with  the  majors  and  their 
affiliates  who  voluntarily  comply  with  the  law.  Such  cases  must  be  investigated, 
appropriate  compliants  filed  and  orders  obtained  concurrently  with  the  Bureau's 
efforts  at  olitaiuing  voluntary  compliance  by  the  majors.  Consequently,  the  Bureau 
will  have  to  devol:e  professional  manpower  to  both  aspects  of  its  door-to-door 
selling  program  in  fiscal  1970. 

Seicing  Machines — The  sewing  machine  is  practically  a  necessity  for  the  low 
and  moderate  income  homemaker.  In  1965  alone,  an  estitmated  1.860.000  .sewing 
machines  were  sold  in  the  U.S.  At  that  time  the  number  of  home  sewers  was 
estimated  ro  he  between  2.">  and  40  million  who  spend  .§1.2.";  billion  a  year  on  sew- 
ing machines,  patterns,  fabrics,  threads,  and  notions.  Most  retailers  are  willing 
to  sell  the  same  type  of  sewing  machine  at  the  same  or  approximately  the  same 
price.  For  lack  of  competition  as  to  quality,  price  or  performance,  the  distributor 
or  retailer  who  uses  the  most  effective  promotional  gimmick,  in  many  instances, 
deception  or  outright  fraud,  gets  the  business.  Consequently,  although  the  case- 
by-case  method  of  regulating  the  sewing  machine  industry  is  a  tremendous  job. 
it  is  believed  to  be  the  only  "realistic  method  of  attacking  the  promotional  evils 
plaguing  the  industry.  Twenty  eight  such  cases  were  pending  at  the  beginning 
of  fiscal  1969.  However,  the  Bureau  is  attempting  to  reduce  the  number  of  neces- 
sary complaints  by  filing  "class  actions"  against  the  distributors  and  retailers  of 
a  particular  make. 

Games  of  Chance— The  use  of  games  of  chance  in  merchandising,  particularly 
in  the  retail  food  and  gasoline  distributing  industries,  is  being  investigated  l.y 
the  Conuuission.  This  Bureau  has  devoted,  and  will  continue  to  devote,  substantial 
numpower  to  this  investiiiation.  If  the  investigation  establishes  that  probable 
violations  of  the  law  are  involved,  this  Bureau  will  have  the  primary  responsibili- 
tv  for  correcting  the  violations  by  litigation,  or  otherwise. 

'  Foreign  Origin — The  sale  of  imported  merchandise  without  disclosure  of  its 
foreign  origin  continues  to  plague  American  manufacturers  and  legitimate  sellers 
who  nnist  compete.  Several  such  matters  should  be  ready  for  trial  in  1970. 

Automobile  Warranties— Of  all  the  matters  handled  by  the  Bureau,  the  one 
having  the  greatest  public  interest  would  have  to  be  its  comprehensive  investiga- 
tion of  manufacturer  and  dealer  performances  under  automobile  warranties. 

The  automobile  industrv  annually  produces  more  than  9  million  new  cars,  and 
has  new  cars  and  parts  sales  totaling  almost  $.30  billion.  Its  warranties  of  auto- 
mobiles are  part  of  the  sales  transaction,  and  are  generally  considered  as  being 
for  the  protection  of  the  consumer.  However,  if  the  warranty  is  not,  or  cannot  be. 
lived  up  to,  the  consumer  doesn't  receive  the  protection  he  paid  for.  and.  in  fact 
has  been  deceived— an  all  too  frequent  occurance,  as  evidenced  by  the  tremendous 
number  of  applications  for  complaint  the  Bureau  receives  in  automobile  warranty 
matters. 


1061 

The  investigation  culminated  in  a  Commission-Industry  program  commencing 
in  1969  to  alleviate  the  problems  found — problems  that  plaque  consumers,  dealers 
and  manufacturers.  Unfortunately,  there  is  no  simple,  quick  remedy  to  this  multi- 
faceted  situation.  The  program  undertaken  will  require  a  monitoring  of  all  war- 
ranty claims  received  by  each  manufacturer,  a  study  of  each  manufacturer's  claim 
forms  and  its  procedures  for  processing  them,  a  review  of  dealer  repair  facilities 
and  manufacturer  requirements  pertaining  thereto,  an  investigation  of  dealer 
franchise  agreements,  a  review  of  the  content  of  all  manufacturer  warranty  pro- 
visions, a  review  of  all  advertising  and  promotional  literature  regarding  warran- 
ties, and  plant  visitations.  Fiscal  1970  will  be  the  peak  year  for  this  effort. 

Quick  Action — In  fiscal  1970,  the  Bureau  plans  to  understake  a  new  pilot  pro- 
gram that  has  been  long  needed.  It  would  designate  a  team  of  two  attorneys  who 
will  have  the  responsibility  of  initiating  "quick  action"  for  consumer  protection. 
This  team  would  primarily  devote  its  time  to  handling  the  innumerable  consumer 
complaints.  Congressional  referrals,  interagency  referrals,  etc.,  which  are  not  of 
such  significance  as  to  warrant  full  scale  investigations.  These  are  matters  having 
to  do  with  small  business  practices,  relatively  minor  in  nature,  in  which  there  is 
scant  evidence  of  a  general  pattern  or  practice  warranting  extensive  corrective 
action.  This  unit,  hopefully,  will  quickly  eliminate  the  deceptive  practices  involved 
r»y  means  of  letters,  telephone  calls,  or  personal  visits. 

Non-Project  Matters — In  addition  to  the  matters  of  national  significance  that 
the  Bureau  is  treating  on  a  project  basis,  many  carefully  selected  matters  are 
pending  to  which  a  project  type  approach  would  not  be  appropriate.  Included  in 
this  category  are  such  matters  as:  Appliance  Warranties;  Hazardous  Products; 
Costly  Burials;  Travel  Bargains;  Retirement  Land  Deals;  Auto  Insurance;  Wa- 
ter Conditioners  :  Freon  Gas  Products  :  Flammable  Hair  Curlers ;  Collection  Agen- 
cies ;  Non-tobacco  Filler  for  Cigars,  and  many  others,  each  of  which  will  require 
one  man-year  of  professional  work  in  fiscal  1970.  Also  included  is  the  manpower 
required  to  cope  with  new  matters  that  suddenly  appear  in  1970. 

Prograjni  Increases  Requested.  Fiscal  Year  1970 

(Exclusive  of  FDA-FTC  Program) 

In  order  to  provide  even  minimal  staffing  of  the  Bureau  of  Deceptive  Practices 
to  properly  and  expeditiously  prosecute  the  foregoing  programs  for  the  protec- 
tion of  the  public,  an  increase  of  52  professional  and  19  clerical  positions  (ex- 
clusive of  the  new  FDA-FTC  Drug  Evaluation  Project)  at  a  cost  of  $890,000  for 
personal  services  and  supporting  costs  will  be  required  for  fiscal  year  1970.  These 
increa.«es  are  summarized  on  the  following  page. 

BUREAU  OF  DECEPTIVE  PRACTICES  REQUESTED   INCREASE  FOR  FISCAL  YEAR  1970  (EXCLUSIVE  OF  FDA-FTC 

DRUG  EVALUATION  PROGRAM) 


Increased  consumer 
protection  programs 

Total 
requested 

Office  of 
director 

Special 
projects 

Food  and 
drug  ad- 
vertising 

General 
practices 

Com- 
pliance 

Scientific 
opinions 

Medical  officer: 

GS-15 

1 
.....               2 

5 

7 

2 

1 

8 

26 

19 

1 

GS-14 

Attorney: 

GS-15 

GS-14 ._.. 

GS-13 

GS-12 

GS-11 

3" 

1 

2" 
1 
4 
9 

7" 

4  . 
4  . 

4 
6 

4" 

2 

GS-9.... 

Clerical,  GS-4 

19" 

Total  positions-- 

71 

22 

17 

7 

18 

4 

3 

Personnel  compensation.. - 

Personnel  benefits _ 

$700,000 

52,000 

12,000 

10,000 

$141,000 

$175,  000 

$58,  000 

$233, 000 

$33,  000 

$60,  000 

Travel...  .     .     . 

Communications  and  rent: 

Communications..  - 

Space  rental 

39,000 

2,000 

5.  000 

Printing . 

Other  services: 

Building  alterations 

Stenographic  reporting.. 

5,000 

2.000 

20,000 

43,000 

Witness  fees 

Supplies... 

Equipment 

Total.. 

890,000 
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BUREAU  OF  TEXTILES  AND  FURS 


Allotment 
fiscal  year  1969 

Requested 
fiscal  year  1970 

Increase 
fiscal  year  1970 

Positions 

Amount 

Positions 

Amount    Positions 

Amount 

Office  of  the  Director.. 

Division  of  Enforcement  ...   . 

20 
18 
66 

$149,500 
282,  000 
793,  5C0 

32 

35 

158 

$211 

464 

1,539 

500 
000 
500 

12 
17 
92 

$62,  OOC 

182.  OCl. 

Division  of  Regulation 

746,  CG^ 

Total  personal  services. 

Travel 

104 

1,  225,  000 

50,  000 

5,000 

225 

2,215 

137 

32 

000 

000  .... 
000     . 

121 

990,  000 
87.000 

Other  expenses. 

27,  000 

Total 

104 

1,  280.  000 

225 

2,384 

000 

121 

1, 104,  000 

BUREAU  OF  TEXTILES  AND 

FURS-TOTAL  INCREASE  BY  PROGRAM 

Flammable  fabrics 

Rule  36 

Regular  programs 
ositions      Amount 

Total 

Positions 

Amount 

Positions 

Amount    P 

Positions 

Amount 

Personnel  compensation: 

Office  of  Director. 

Division  of  Enforcement 

Division  of  Regulation 

2 

7 
55 

$9,000  . 
63,000  . 
393,  000 

20""$i45,'600" 

10 
10 
17 

$53,  000 
119,000 
208,  000 

12 

17 
92 

$62,  000 
182,000 
746,  000 

Total  personnel  com- 
pensation.  

Personnel  benefits          

64 

465,  000 
34,000  . 
80,000  . 

10,000  . 
35,000  . 

20 

145,  000 
11,000  .. 
2,000  .. 

37 

380,  000 

28,  000 

5,000 

13,  000 
70,  000 

5,000 

2,000  . 

5,000  . 

5,  000  . 
10,000  . 
20,000  . 

121 

990,  000 
73,  000 

Travel     

87,  000 

Communications  and  rents: 
Communications          

2, 000     . 

25,  000 

Rents... 

Printing 

Other  services: 

Building  alterations  

11,000  .. 
5,000  ... 

116,000 
5,000 

5,000 

Stenographic  reporting 

.... 

2,000 

Exhibits  and  testing        .  . 

15,000  . 

5,000  ... 

25,  000 

Miscellaneous  expenses 

Supplies  .  -. 

.... 

5,000 
10,  000 

Equipment 

5,000  .. 

25,  000 

Total 

644,000  .. 

181,000  ... 

543,  000  . 

... 

1,  368,  000 

Bureau  of  Textiles  and  Furs 

The  Bureau  of  Textiles  and  Furs  has  responsibility  for  administering  the 
Wool  Products  Labeling  Act  of  1939,  the  Textile  Fiber  Products  Identification 
Act,  the  Fur  Products  Labeling  Act  and  the  Flammable  Fabrics  Act.  In  order 
to  carry  out  these  duties,  the  Bureau  of  Textiles  and  Furs  has  been  divided  into 
the  Office  of  the  Director,  the  Division  of  Regulation  and  the  Division  of  En- 
forcement. 

The  Division  of  Regulation  makes  field  inspections  of  manufacturers,  whole- 
salers and  retailers  of  textile  products  and  fur  products,  monitors  textile  and 
fur  advertising,  prepares  and  makes  recommendations  relative  to  amendments  to 
the  regulations  under  the  four  Acts  administered,  issues  registered  identification 
numbers,  is  custodian  of  the  continuing  guaranty  files,  maintains  the  Bureau's 
correspondence  files  and  counsels  and  advises  the  textile  and  fur  industries  con- 
cerning their  labeling,  invoicing  and  advertising  practices. 

The  Division  of  Enforcement  handles  all  formal  investigations  made  under 
the  Wool  Products  Labeling  Act,  Textile  Fiber  Products  Identification  Act,  Fur 
Products  Labeling  Act  and  the  Flammable  Fabrics  Act  and  is  responsible  for  the 
settlement  or  trial  of  each  of  such  cases.  Also  the  trial  attorneys  in  the  Division 
of  Enforcement  are  responsible  for  any  injunctions  brought  under  these  statutes. 
The  Bureau  laboratory  which  is  a  part  of  this  Division  analyzes  the  contents 
of  questionable  fibrous  stock,  yarn  and  fabrics,  conducts  dye  tests  of  fur  prod- 
ucts and  makes  flammable  fabrics  tests  of  fabrics  that  might  be  dangerously 
flammable.  In  addition,  the  Compliance  Section  of  this  Division  polices  Com- 
mission orders  under  the  four  enumerated  Acts. 

The  work  of  the  Bureau  of  Textiles  and  Furs  is  to  a  large  extent  prophylactic 
in  nature,  and  only  when  the  efforts  of  the  Bureau  to  obtain  compliance  with 
the  assigned  statutes  through  education,  cooperation  and  voluntary  compliance 
are  unsuccessful  is  enforcement  sought  through  complaint  and  cease  and  desist 
order,  or,  if  warranted,  by  injunction  or  criminal  penalties. 
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Events  during  the  past  year  have  indicated  a  significant  increase  in  the  work- 
load of  the  Bureau  of  Textiles  and  Furs  for  FY  1970  involving  several  new  pro- 
grams which  are  outlined  at  the  beginning  of  this  Budget  Justification  because 
of  their  importance  to  the  public,  the  Commission  and  to  the  Bureau. 

FLAMMABLE   FABRICS   ACT 

On  December  14,  1967,  President  Johnson  approved  an  amendment  to  the  Flam- 
mable Fabrics  Act  extending  the  coverage  of  this  Act  from  wearing  apparel  and 
fabrics  intended  for  use  in  wearing  apparel  to  any  product  made  in  whole  or  in 
part  of  fabric  or  related  material  intended  or  expected  to  be  used  in  homes, 
offices  and  places  of  assembly  or  accommodation.  The  Secretary  of  Com- 
merce was  designated  as  the  official  who  will  determine  which  fabrics,  related 
materials  and  products  should  be  regulated  to  protect  the  public  against  unrea- 
sonable risk  of  the  occurrence  of  fire  leading  to  death  or  personal  injury  or  sig- 
nificant property  damage.  Further,  the  Department  of  Commerce  was  assigned 
the  responsibility  of  defining  testing  procedures  and  specifications  for  the  testing 
of  fabrics,  related  materials  and  products. 

Comments  made  in  Congress  at  the  time  this  amendment  was  being  consid- 
ered and  the  President's  remarks  at  the  White  House  ceremony  when  he  signed 
the  Act  indicate  that  it  is  the  intention  of  both  the  Congress  and  the  President 
that  this  law  be  vigorously  enforced  to  reduce  the  human  suffering  and  death 
caused  or  contributed  to  by  fires  involving  clothing  and  fabric  products  and  to 
reduce  the  staggering  loss  of  property  by  fires  of  this  nature  each  year. 

During  the  debate  on  this  important  amendment,  it  was  clear  that  Congress 
was  rightfully  concerned  with  the  deaths,  injuries  and  property  damage  due  to 
fires  involving  fabrics  and  related  materials  and  as  evidence  of  this  concern, 
Congress  included  in  the  Act,  an  authorization  of  $2,500,000  for  FY  1969  and  a 
like  amount  for  1970. 

The  Department  of  Health,  Education  and  Welfare  is  presently  collecting  sta- 
tistics concerning  injury  and  death  caused  by  fires  involving  fabrics  and  the 
Department  of  Commerce  is  working  on  testing  procedures  and  specifications. 
It  is  anticipated  that  the  Secretary  of  Commerce  by  the  beginning  of  FY  1970 
will  have  made  determinations  as  to  which  fabrics,  materials  and  products  should 
be  regulated  under  this  statute,  and  will  have  provided  testing  procedures  and 
specifications  to  cover  such  fabrics  and  products.  Therefore,  the  Federal  Trade 
Commission  by  July  1,  1969.  should  have  its  enforcement  strategy  planned  and 
the  necessary  personnel  trained  and  prepared  to  carry  out  the  mandate  of  this 
Act. 

The  Commission  through  the  Bureau  of  Textiles  and  Furs  plans  to  work 
closely  with  state  and  district  fire  marshals  and  with  city  fire  chiefs  and  other 
officials  in  all  instances  where  fires  involve  clothing  or  fabric  products.  This 
will  necessitate  having  trained  investigators  available  to  cooperate  with  the 
state  officials  whenever  there  is  a  possibility  that  the  Fammable  Fabics  Act  has 
been  violated  by  the  manufacture  or  sale  of  dangerous  flammable  fabrics  or 
products.  In  investigations  of  this  nature  time  will  be  of  the  essence  as  a  day 
or  two  delay  amy  mean  the  loss  of  essential  evidence  of  such  violations. 

The  present  staff  and  equipment  of  the  Bureau  are  wholly  inadequate  to  pro- 
vide necessary  enforcement  of  this  statute  which  through  revision  assumes  the 
stature  of  new  legislation.  At  present,  the  field  staff  of  the  Bureau  of  Textiles 
and  Furs  consists  of  43  investigators  stationed  in  11  field  offices  and  9  field  sta- 
tions throughout  the  country  whose  responsibility  is  to  police  the  multi-billion 
dollar  wool,  textile,  and  fur  industries,  from  the  fiber  distributors  to  the  retail 
outlets  including  imports  from  abroad.  Therefore,  it  is  imperative  that  additional 
investigators  be  stationed  in  pivotal  locations  throughout  the  country  where 
they  will  be  available  to  assist  fire  officials  and  make  inspections  of  manufactur- 
ers and  distributors  of  fabrics,  related  materials  and  products  subject  to  the  Act. 
It  is  anticipated  that  many  calls  for  assistance  or  advice  will  be  made  upon  our 
investigators  under  the  amended  Act  on  matters  that  heretofore  were  beyond 
the  scope  of  the  Flammable  Fabrics  Act,  such  as  investigations  of  fires  in  hotels, 
motels  and  other  places  of  public  accommodations,  together  with  the  inspection 
of  upholstered  furniture  and  mattress  manufacturers  and  distributors. 

With  the  increased  investigation  and  inspection  work  expected  under  the 
Flammable  Fabrics  Act  there  v.-ill  no  doubt  be  a  tremendous  volume  of  question- 
able dangerously  flammable  fabrics  and  products  submitted  to  our  laboratory 
for  test.  Work  on  these  exhibits  will  be  of  the  highest  priority  as  the  lives  and 
safety  of  our  citizens  will  depend  on  prompt  tests  of  such  goods  to  determine 
if  they  are  in  fact  dangerously  flammable,  and  whenever  subject  products  are 
found   to   be  dangerously   flammable  the  merchandise  must  be  removed   from 
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the  channels  of  trade  without  delay.  These  new  duties  will  of  necessity  require 
additional  personnel,  equipment  and  space  for  our  testing  laboratory. 

To  accomplish  this  goal  the  Bureau  requests  an  additional  64  people.  These 
employees  will  consist  of  .jO  investigators  assigned  throughout  the  country  and 
6  attorneys,  4  laboratory  technicians  and  4  clerks,  typists  and  stenographers 
assigned  to  Washington  headquarters. 

The  following  list  shows  where  the  field  personnel  of  the  Bureau  of  Textiles 
and  Furs  are  presently  assigned.  Pi-oposed  new  field  stations  are  indicated  by 
asterisks. 

INVESTIGATORS 


Personnel         Proposed 

presently        additional 

City                                        assigned         personnel 

Personnel         Proposed 

presently        additional 

City                                        assigned         personnel 

Concord,  N.H.'                                                                     1 

Louisville,  Ky." 1 

Memphis,  Tenn.' 1 

Oklahoma  City,  Okla.i 1 

Birmingham,  Ala.'     1 

Boston,  Mass-- 2                      1 

Hartford,  Conn.L- _._ 1 

New  York,  N.Y 14                      4 

Albany,  N.Y.'                                           .                            1 

New  Orleans,  La                                           11 

Buffalo,  N.Y.i 1 

Rapid  City,S.  Dak.'                                                             1 

Philadelphia,  Pa__ 1                     1 

Pittsburgh,  Pa.' _._ _...                     1 

Baltimore,  Md.' 1 

Falls  Church,  Va 1                      1 

Charlotte,  N.C - 1                      1 

Billings,  Mont.' _                    1 

Albuquerque,  N.  Mex.' 1 

Boise,  Idaho' - - 1 

Salt  Lake  City,  Utah' 1 

Las  Vegas,  Nev.i  .-     - 1 

Richmond,  Va.'        .                     ....                    1 

Phoenix,  Ariz.'                       .                                             1 

Columbia,  S.C.  1 

San  Francisco,  Calif     2                      1 

Atlanta,  Ga 2                      1 

Savannah,  Ga.'-.. 1 

Jacksonville,  Fla.' 1 

Los  Angeles.  Calif 4                      2 

Anchorage,  Alaska' 1 

Honolulu,  Hawaii'   1 

Miami,  Fla     1                      1 

San  Juan,  P.R.'. 1 

Cleveland,  Ohio 1                     1 

Detroit,  Mich.' 1 

Houston,  Rex _ 1  

Dallas,  Tex      2 -.. 

Cincinnati,  Ohio 1 

Chicago, III 2                      2 

Denver, ColO- 1  

Seattle, Wash 1  _ -.. 

Minneapolis,  Minn.'        .  .                 2 

Portland,  Oreg-__ 1  

Oak  Ridge,  Tenn 1 

Washington,  D.C.  (head- 
quarters'*                                       2 

Indianapolis,  Ind.' 1 

Des  Moines,  Iowa' _ 1 

Milwaukee,  Wis.'                .                 ....                    1 

St.  Louis,  Mo 1                      1 

Kansas  City,  Mo..- 1                      1 

Total 43                    50 

REQUESTED  INCREASES,  FISCAL  YEAR  1970 


Personnel 


Flammable  Fabrics  Act  enforcement 


Division  of 
regulation 


Division  of 
enforcement 


Office  of 
director 


Total 


Attorney; 

GS-14 

GS-13_ -_. 

GS-12.. - 

GS-11 --.. 

GS-9 

Laboratory  technician: 

GS-5 - 

GS-4 

Investigator; 

GS-9 .- 

GS-7 

Clerk,  stenographer,  and  typists: 

GS-4--.- 

GS-3...- -.. 

GS-2.. - 


10 
40 


Total- 


55 


Personnel  compensation. 

Personnel  benefits 

Travel 


$393,  000 


$63,  000 


$9,  000 


Communications  and  rent 

Communications 

Space  rental 


Total - 


Other  services  (purchase  of  exhibits  and  testing). 
Equipment  (laboratory)  ' 


Total. 


1 
1 
2 

1 
3 

10 
40 

1 
1 
2 


64 


$465, 000 
34, 000 
80,  000 


10,000 
35, 000 


45, 000 

15,000 

5,000 


644, 000 


1  Equipment  costs  for  furniture  and  laboratory  equipment  in  the  amount  of  $46,000  are  included  as  nonrecurring  costs 
jn  the  supplemental  request  for  fiscal  year  1969. 
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WOOL    PRODUCTS    LABELING    ACT — RULE    36 

The  past  teu  to  fifteen  years  has  witnessed  a  continued  increase  in  the  importa- 
tion of  wool  and  part  wool  fabrics  and  products.  With  this  rise  in  importations 
the  Bureau  of  Textiles  and  Furs  has  found  an  ever  increasing  amount  of  mis- 
branded  goods.  Such  misbranding  places  American  manufacturers  at  a  distinct 
disadvantage  as  cheaper  substitute  fibers  are  many  times  used  in  the  manufac- 
tured products  allowing  them  to  be  sold  at  a  lower  price.  Further  the  American 
housewife  is  cheated  as  she  is  not  receiving  what  she  thinks  she  is  buying,  and 
often  is  paying  the  price  of  truthfully  labeled  merchandise  for  the  misbranded 
goods. 

American  manufacturers  are  required  by  the  AVool  Act  to  maintain  records 
disclosing  the  fiber  or  fabrics  iLsed  in  their  finished  products,  and  the  inspectors 
of  the  Bureau  of  Textiles  and  Furs  make  periodic  visits  to  such  mauufacturei's 
to  verify  the  labeling  through  their  records.  However  with  foreign  manufactured 
goods  tiie  Federal  Trade  Commission  has  no  jurisdiction  over  the  merchandise 
until  it  enters  the  United  States  and  of  course  the  manufacturers  and  their 
records  are  beyond  our  jurisdiction.  Therefore  the  only  way  of  checking  the  fiber 
contents  of  such  imported  merchandise  is  by  laboratory  tests. 

Imported  goods  in  the  past  for  the  most  part  have  been  accepted  by  the  Bu- 
reau of  Customs  as  truthfully  labeled  as  the  said  Bureau  has  not  had  the  per- 
sonnel or  facilities  to  question  and  test  the  merchandi.se.  As  a  re.sult  the  Federal 
Trade  Commission  has  tested  imported  goods  only  when  our  inspectors  have 
questioned  the  fiber  contents  of  such  merchandise  when  it  has  been  found  in  the 
channels  of  trade.  If  the  questioned  goods  are  tested  and  found  to  be  misbranded 
the  only  remedy  is  a  Commission  complaint  against  the  importer.  Usually  by  the 
time  the  merchandise  has  been  tested  it  has  been  dispersed  throughout  the  coun- 
try, and  is  not  recoverable.  Therefore  depending  on  the  size  of  the  incoming 
shipment  hundreds  or  even  thousands  of  misbranded  goods  may  be  sold  to  the 
consuming  public  without  the  purchasers  ever  realizing  that  they  had  purchased 
misbranded  and  perhaps  inferior  goods. 

After  many  months  of  work  in  the  Commission  and  with  industry  Rule  36 
under  the  Wool  Products  Labeling  Act  became  effective  on  February  12,  1968. 
This  Rule  required  that  each  entry  of  wool  products  into  the  United  States  be 
cleared  by  the  Commission  through  the  Bureau  of  Textiles  and  Furs.  This  clear- 
ance could  be  done  prior  to  the  entry  in  order  to  .save  time  for  the  importer  or 
at  the  time  of  the  importation.  Wool  products  which  were  suspected  of  being 
misbranded  could  be  challenged  by  the  Commission  and  the  importer  requested 
to  have  the  merchandise  tested  for  fiber  content,  at  the  importers  expense,  in  a 
private  testing  laboratory  approved  by  the  Commission.  If  the  goods  were  found 
to  be  properly  labeled  they  would  be  immediately  released  but  if  found  to  be 
misbranded  they  would  be  required  to  be  relabeled  before  being  released  from 
the  Bureau  of  Customs  entry  bond  and  before  they  were  disper.sed  in  commerce. 
In  this  way  the  Commission  felt  it  could  police  imported  wool  products  in  a  much 
more  effective  way  than  had  been  done  in  the  past. 

Within  a  Aveek  after  Rule  36  became  effective  the  Commission  was  enjoined  by 
the  United  States  District  Court  for  the  District  of  Columbia  from  enforcing  the 
regulation  on  a  petition  of  a  group  of  importers.  The  injunction  was  appealed 
and  presently  is  pending  in  the  Appellate  Court.  The  petitioners  complaint  will 
be  heard  in  the  United  States  District  Court  for  the  District  of  Columbia  in  the 
near  future.  Whether  the  decision  on  Rule  36  is  favorable  to  the  Commission  or 
whether  the  parts  of  the  Rule  objected  to  by  the  importers  will  have  to  be 
changed,  it  is  almost  certain  that  this  regulation  in  one  form  or  another  will  be 
in  force  by  the  beginning  of  Fiscal  Year  1970. 

To  enforce  Rule  36  will  be  a  sizable  operation  as  it  is  estimated  there  are  ap- 
proximately 80,000  entries  of  wool  products  into  the  United  States  each  year 
through  perhaps  a  score  of  280  ports  of  entry.  In  addition.  Rule  36  provides  for 
pre-entry  clearance  and  it  is  felt  there  will  be  some  30,000  or  more  such  requests 
each  year.  To  handle  an  estimated  110.000  entry  papers,  together  with  the  antic- 
ipated telephone  calls,  testing  requests,  conferences  with  importers  on  relabeling 
problems  and  the  extensive  review  which  will  be  necessary  in  many  cases,  will 
require  an  estimated  increase  of  20  additional  employees  for  the  Bureau.  These 
employees  will  consist  of  9  investigators  assigned  to  the  ports  where  the  larger 
number  of  wool  products  are  imported.  2  clerks  in  the  New  York  Office  and  3 
attorneys,  4  examiners,  1  clerk  and  1  clerk-stenographer  assigned  to  Washington 
headquarters.  The  investigators  will  be  assigned  to  the  following  cities  : 
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Boston,  Massachusetts 1 

New  York.  New  York 1 

Philadelphia.   Pennsylvania 1 

Baltimore.  Maryland 1 

Miami,    Florida 1 

New  Orleans,  Louisiana 1 

Los  Angeles,  California 1 

Han  Francisco,  California 1 

Chicago,    Illinois 1 

Requested  Increases,  Fiscal  Year  1970 — Wool  Products  Labeling  Act  Rule  36 

Enforcement 

Personnel :  Division  of 

Attorney:  Regulation 

GS-12 1 

GS-11 1 

GS-9 1 

Examiner: 

GS-8 1 

GS-7 1 

GS-6 2 

Investigator:  GS-9 9 

Clerk-tvpist: 

GS-4 1 

GS-3 1 

GS-2 2 

Total 20 

Personnel  compensation $145,  000 

Personnel  benefits 11,  000 

Travel 2,  000 

Communications  and  rent: 

Communications 2,  000 

Space  rent 9,  000 

Total 11,  000 

Printing 5.  000 

Other  services  (exhibits  and  testing) 5,  000 

Supplies 2,000 

Equipment (') 

Total 181,000 

'  Equipment  costs  of  $14,000  are  included  as  a  nonrecurring  cost  in  the  requested  supplemental  for  fiscal 
year  1969. 

Regular  Bureau  Projects 
office   of   the   director 

The  Office  of  the  Director  includes  the  Stenographic  Services  section  which 
supplies  stenographic  help  wherever  it  is  needed  in  the  Bureau. 

The  reorganization  of  the  Bureau's  administrative  functions  under  an  Admin- 
istrative Assistant  to  the  Director  is  imperative.  The  recent  development  of  new 
Bureau  inspection  and  work  activity  reporting  procedures,  the  continuing  de- 
mand for  planning,  programing  and  budgeting,  the  long  standing  need  to  con- 
.solidate  authority  and  direction  of  general  administrative  matters  such  as  per- 
sonnel administration,  paperwork  management,  report  control  and  stenographic 
and  clerical  supervision  under  a  single  head  makes  this  reorganization  man- 
datory. 

All  of  the  duties  that  would  ordinarily  be  handled  by  an  Administrative  As- 
sistant to  the  Director  are  presently  being  done  by  the  Director,  the  Assistant 
Director  and  the  Chiefs  of  the  Divisions  of  Regulation  and  Enforcement.  When 
the  time  of  these  four  men  is  taken  handling  matters  which  should  be  the  duties 
nf  an  administrative  assistant  their  supervi-sory  duties  suffer.  Further  under  the 
present  conditions,  using  the  time  of  the  four  of  the  highest  grade  personnel  in 
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the  Bureau  for  these  administrative  duties  is  a  substantial  monetary  loss  to  the 
Government. 

Funds  in  the  amount  of  $53,000  are  requested  for  fiscal  year  1970  to  provide  one 
GS-11.  administrative  assistant,  and  nine  clerli-typists. 

DIVISIOX     OF     EXFORCEMEXT 

The  Division  of  Enforcement  is  responsible  for  the  investigation  and  effective 
disposition  of  serious  violations  of  the  Wool,  Textile,  Fur  and  Flammable  Fabrics 
Acts.  The  Division  consists  of  a  staff  of  trial  attorneys  who  supervise  the  inves- 
tigation and  are  responsible  for  the  prosecution  of  violations  considered  to  be 
.serious  enough  to  warrant  issuance  of  a  complaint.  It  also  has  a  compliance 
section  which  polices  the  cease  and  desist  orders  issued  under  each  of  these  Acts. 

During  the  past  year  the  Division  of  Enforcement  continued  to  give  fast  at- 
tention to  cases  arising  under  the  Flammable  Fabrics  Act.  There  were  twelve 
cases  under  this  Act  which  were  concluded  with  Cease  and  Desist  Orders.  One 
of  the  cases  involved  a  wig  manufacturer  who  was  making  wigs  of  dangerously 
flammable  fibers.  A  second  case  decided  that  wood  chips  used  in  making  leis 
were  fabric  under  the  Flammable  P'abrics  Act  and  that  leis  were  articles  of 
wearing  apparel. 

The  small  staff  of  the  Division  of  Enforcement  processed  188  ca.ses  either  by 
a  recommendation  for  complaint  or  by  a  closing  recommendation.  Thus,  each 
trial  attorney  concluded  an  average  of  approximately  24  cases  during  the  year. 

The  Division  also  includes  the  Commission's  testing  laboratory  which,  during 
FY  1968,  made  480  fiber  content  analyses  of  fabrics  and  fibers,  conducted  649 
burning  tests  under  the  Flammable  Fabrics  Act  (each  of  which  consisted  of  3-10 
individual  tests),  and  100  tests  of  fur  fibers  to  determine  if  d.ve,  bleach  or  other 
artificial  coloration  had  been  added  to  the  furs.  In  addition  the  laboratory  ran 
115  controlled  tests  seeking  ways  and  means  of  analyzing  fabrics  and  fibers  for 
which  there  are  no  published  tests. 

Program — Fiscal  Year  1909-10 

As  of  July  1,  1968,  the  formal  cases  on  the  Docket  of  this  Division  were : 

Wool 51 

Fur 60 

Textile 80 

Flamable  fabrics 16 

Total 207 

It  is  considered  desirable,  as  an  average,  to  handle  all  cases  in  a  period  of 
one  year.  Although  some  cases  will  remain  on  the  Docket  for  longer  periods  and 
many  may  be  disposed  of  in  a  shorter  period,  the  target  to  be  achieved  in  this 
plan  is  disposition  of  cases,  on  the  average,  in  one  year. 

Eased  on  past  experience — data  accumulated  since  1962 — a  trial  attorney  will 
be  expected  to  dispose  of  24  cases  per  year  on  the  average. 

Based  on  past  experience — data  accumulated  since  1962 — Division  of  Regula- 
tion investigators  will,  on  the  average,  be  expected  to  initiate  four  formal  cases 
each  per  year. 

It  is  estimated  that  30%  of  our  formal  cases  arise  from  an  analysis  of 
investigators"  reports  rather  than  by  direct  inspections  by  the  investigators 
themselves.  This  percentage  factor  is  added  to  the  number  of  cases  expected 
to  be  opened  by  investigators. 

An  increase  in  caseload  is  expected  in  the  latter  half  of  1968  and  in  1969  as 
the  result  of  the  new  covering  under  the  Flammable  Fabrics  Act.  the  enforce- 
ment of  Rule  36  under  the  Wool  Products  Labeling  Act  and  an  increase  in  the 
number  of  field  investigators. 

Compliance  Section 

The  Compliance  Section  of  the  Division  of  Enforcement  obtains  compliance 
with  Commission  cease  and  desist  orders  as  they  are  issued  under  the  four 
Acts  administered  by  the  Bureau,  directs  and  analyzes  investigations  of  suspected 
violations  of  orders,  and  refers  through  the  Commission  such  violations  as 
warrant  proceedings  for  civil  or  criminal  penalties  in  the  Federal  District 
Cnnrts.  As  of  July  1.  1968.  the  Section  had  an  authorized  staif  of  five  attorneys. 

FY  1968  commenced  with  117  active  compliance  cases.  During  the  year,  new 
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orders  and  reopened  cases  brought  the  total  assignment  to  197  cases  of  which 
!)2  were  closed,  leaving  105  at  the  beginning  of  FY  1969. 

A  judgment  in  the  amount  of  $15,000  was  filed  during  the  year  in  a  civil 
penalty  suit.  Four  other  civil  penalty  suits  were  pending  in  various  United  States 
I  )istrict  Courts  at  the  close  of  the  year.  This  pha.se  of  the  Compliance  Section's 
work  is  particularly  exacting  and  time-consuming.  It  requires  the  preparation 
of  all  essential  papers  to  be  filed  in  court  and  for  use  in  trial  and  cooperation 
with  the  United   States  Attorneys  throughout  the  proceedings. 

It  is  desirable  that  as  new  orders  are  issued,  satisfactory  compliance  reports 
be  obtained  in  a  maximum  of  six  months.  As  of  June  30,  19G8,  there  were  pend- 
ing 24  such  ca.ses  more  than  six  months  old. 

In  instances  where  .serious  violations  of  orders  are  found,  full  enforcement 
necessitates  proceedinsg  for  penalties,  not  only  for  the  effect  on  the  violating 
parties  but  also  to  operate  as  a  deterrent  against  others  who  may  be  similarly 
involved.  In  FY  1968  only  one  case  was  prepared  for  ceritfication  to  the  Attorney 
General  as  a  civil  penalty  suit.  Some  matters  which  might  have  resulted  in 
penalty  cases  were  by  necessity  handled  administratively. 

In  order  to  insure  better  and  more  effective  compliance  we  have  planned  to 
re-inspect  firms  which  are  under  Commission  order  or  which  have  signed  aflS- 
davits  of  compliance  to  the  extent  that  personnel  is  available.  Inasmuch  as  most 
of  these  orders  and  affidavits  pertain  to  the  labeling  of  wool,  textile  and  fur 
products  it  is  necessary  to  make  personal  calls  on  the  firms  involved  to  check 
manufacturing  records,  invoices  covering  raw  materials,  and  invoices  covering 
finished  products. 

At  the  end  of  June  1968  the  Compliance  Section  of  the  Divi.^ion  of  Enforce- 
ment had  approximately  1,500  Commission  orders  to  supervise  and  police.  In 
addition  the  Commission  recently  inaugurated  a  follow-up  plan  for  •checking  on 
affidavits  of  compliance.  It  is  essential  to  the  enforcement  of  the  statutes  to  make 
frequent  contacts  with  the  firms  and  individuals  under  order  or  who  have  signed 
affidavits  of  compliance  as  these  firms  and  individuals  for  the  mo.st  part  have 
been  the  hard  core  violators. 

In  order  to  support  the  increased  work  which  will  originate  in  the  Division 
of  Regulation  and  to  provide  a  better  and  more  efficient  compliance  program, 
$119,000  is  requested  for  the  Division  of  Enforcement  to  provide  seven  additional 
attorneys  and  three  additional  laboratory  technicians  for  fiscal  year  1070.  These 
technicians  will  be  required  for  a  substantial  increase  in  the  laboratory  work- 
load due  to  the  dyed  fur  program  as  well  as  wool  and  fabric  testing  that  will  be 
required  by  the  addition  of  the  requested  investigators  in  the  Division  of 
Regulation. 

DIVISION    OF    REGULATION 

The  Division  of  Regulation  is  responsible  for  the  inspection  of  textile  and  fur 
products  in  manufacturing  establishments  and  distribution  channels  in  order  to 
protect  manufacturers,  distributors  and  consumers  against  misbranding  or  fal.se 
and  misleading  advertising  of  these  products  and  to  insure  consumer  safety 
against  the  hazard  of  flammable  fabrics.  In  so  doing,  not  only  is  the  safety  and 
welfare  of  consumers  increased  directly  but  also  indirectly  in  that  competition 
is  made  fairer  by  the  elimination  of  certain  unfair  trade  practices. 

The  labeling,  invoicing  and  advertising  requirements  of  the  Wool  Act,  the  Tex- 
tile Act  and  the  Fur  Act  together  with  the  policing  of  the  Flammable  Fabrics 
Act  are  administered  primarily  through  the  inspection  of  mills,  manufacturers, 
importers,  wholesalers  and  retailers  of  textile  and  fur  products.  The  present 
staff  of  4:'.  investigators  stationed  throughout  the  country  give  priority  to  formal 
investigations  of  the  Division  of  Enfonemeiit  looking  toward  possible  Commis- 
sion complaints  and  orders  against  the  hard  core  violators.  The  balance  of  their 
time  is  spent  on  the  inspection  and  education  work  of  the  Division  of  Regulation. 

Woven  and  knitted  fabric  manufar-turing  is  concentrated  for  the  most  part 
in  the  eastern  section  of  the  country  starting  in  northern  New  England  and  ex- 
tending south  to  South  Carolina,  Alabama.  Georgia,  and  eastern  Tennessee.  The 
garment  manufacturing  industry  is  centered  in  the  New  York  City  area  and  to  a 
lesser  extent  spreads  into  New  England,  the  Central  Atlantic  States,  and  some 
of  the  southern  states.  There  are  also  sizable  garment  manufacturing  centers 
in  the  Los  Angeles.  Dallas  and  the  :Mianii  area.  The  retail  trade  of  the  country 
is  scattered  througb.out  all  of  the  major  populated  centers.  The  fur  garment 
manufacturing  industry  is  concentrated  in  New  York  City  and  fur  retailing  for 
the  most  part  is  confined  to  the  East  and  West  Coast  and  to  the  northern  tier 
of  states. 
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The  Bureau  with  its  present  field  staff  has  been  able  to  inspect  approximately 
y->()th  of  the  mills  and  manufacturers,  approximately  Msth  of  the  importers  and 
wholesalers  and  approximately  i/soth  of  the  retail  outlets,  in  its  adjusted  uni- 
verse, each  year.  This  is  a  woefully  inadequate  coverage  and  the  Bureau's 
ultimate  goal  is  to  reduce  the  time  between  the  average  inspection  calls  on  man- 
ufacturers, importers  and  wholesalers  to  about  once  in  five  years,  and  to  reduce 
the  time  between  the  average  inspection  calls  on  retail  outlets  to  about  once  in 
eight  to  ten  years.  The  frequency  of  inspections  in  the  Bureau's  goal  is  an 
average,  some  manufacturers,  for  example  spinning  mills,  working  only  on  cot- 
ton, nylon  or  some  other  single  fiber  need  fewer  inspections.  However  fabric 
mills  making  blended  fabrics  in  which  fiber  contents  change  each  season  must 
he  inspected  at  more  frequent  intervals.  Likewise  in  garment  manufacturing 
the  Bureau  has  found  over  the  years  very  little  misbranding  in  the  men's  clothing 
segment  of  the  garment  industry,  so  less  frequent  calls  need  be  made  on  these 
firms.  However  on  the  other  hand  in  the  ladies'  wear  manufacturing  of  less 
expensive  suits  and  coats  considerably  more  misbranding  has  been  found.  There- 
fore this  segment  of  the  industry  must  be  given  closer  attention. 

Likewise,  in  retail  inspections  it  has  been  found  that  certain  types  of  retail 
stores  need  more  careful  supervision  than  others.  Therefore  the  type  of  stores 
tiiat  are  more  prone  to  remove  or  destroy  labels,  and  those  more  likely  to  have 
misbranded  merchandise  must  be  called  upon  more  often  than  those  that  are  usu- 
ally found  with  few  violations.  To  illustrate,  large  department  and  chain  stores 
handling  middle  and  upper-class  merchandise  are  generally  careful  of  their 
labeling  and  advertising  practices.  However  smaller  independent  stores  catering 
to  the  lower  income  group  of  the  community  are  more  indifferent  to  the  labeling 
and  invoicing  requirements.  It  is  in  this  area  of  low  income  consumer  protection 
that  we  propose  to  expand  our  efforts. 

About  a  year  ago  the  Division  of  Regulation  arranged  with  some  of  the  larger 
retail  chain  stores  for  a  series  of  seminars  on  the  labeling  and  advertising  re- 
quirements of  the  Acts  administered  by  this  Bureau.  The  labeling  requirements 
of  the  Wool,  Fur  and  Textile  Acts  were  carefully  reviewed  but  emphasis  was 
placed  on  the  advertising  requirements  of  the  Textile  and  Fur  Acts.  These  re- 
quirements are  technical  and  in  some  instances  are  difficult  to  apply.  These 
seminars  have  proved  to  be  of  considerable  help  to  the  retail  stores  involved  and 
as  a  result  advertising  practices  have  noticeably  improved.  Because  of  the 
success  of  this  program  similar  seminars  have  been  held  with  smaller  retail  chains 
and  it  is  the  plan  of  the  Bureau  to  continue  and  increase  this  activity.  In  this 
of  group  education  the  increased  pay-off  of  enforcement  and  consumer  protection 
per  dollar  cost  is  most  evident. 

Currently  a  crisis  is  developing  in  the  fur  industry.  In  the  summer  of  1966 
a  new  process  of  dressing  ranch  mink  skins  was  started  by  a  dresser  of  mink 
pelts  in  New  York  and  this  new  process  quickly  spread  through  all  of  the  dressers 
in  the  New  York  area.  The  new  process  included  the  addition  of  iron  or  copper 
salts  or  a  combination  of  the  two  metals  to  the  dressing  solution.  In  the  be- 
ginning relatively  small  amounts  of  iron  or  copper  were  added  and  the  Com- 
mission's investigation  of  the  process  indicated  that  such  small  amounts  of 
metals  stabilized  the  natural  color  of  the  skins.  However  the  dressers  soon  dis- 
covered that  by  adding  an  additional  quantity  of  iron  or  copper  or  leaving  the 
skins  in  the  dressing  solution  for  a  longer  period  of  time  or  by  increasing  the 
temperature  of  the  dressing  solution  dark  ranch  mink  skins  could  he  made  still 
darker. 

In  the  fur  market  all  other  characteristics  such  as  sex,  size,  coloi-,  length  and 
density  of  the  fur,  etc.  being  equal,  darker  pelts  are  more  desirable  and  therefore 
of  greater  value.  The  new  dressing  process  made  it  possible  for  dressers  to  take 
a  medium  price  skin  and  make  it  appear  to  be  a  much  more  expensive  pelt.  This 
innovation  has  created  havoc  in  the  fur  business  from  the  mink  rancher  down  to 
the  retail  store. 

The  Fur  Products  Labeling  Act  requires  that  the  labeling,  invoicing  and  ad- 
vertising of  all  fur  products  disclose  among  other  things  whether  the  furs  have 
been  "***  bleached,  dyed  or  otherwise  artificially  colored."  While  there  is  no 
difficulty  in  testing  mink  fur  for  the  conventional  bleach  or  dye,  the  new  method 
or  dressing  carries  the  iron  and/or  copper  into  the  medulla  or  central  canal  of 
the  hair  an  in  some  way  affects  the  melanin  or  color  graniiles  of  the  fiber.  At 
present  the  Bureau  is  working  to  develop  an  improved  method  of  detecting 
whether  questionable  furs  have  been  so  dressed.  After  a  great  deal  of  research 
into  this  subject  the  Commission  held  a  public  hearing  on  the  problem  and  within 
the  next  few  months  it  is  expected  that  Bule  19(e)  of  the  Fur  Products  Labeling 
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Act  will  be  in  force  regulating  the  amounts  of  iron  or  copper  allowable  in  a  mink 
product  represented  as  "natural"  in  contrast  to  one  described  as  "color  altered." 

Rule  19(e)  in  and  of  itself  will  not  solve  this  problem.  Whenever  a  method  is 
found  that  enhances  the  apparent  value  of  a  mink  skin  from  i/ij  to  V^  or  more 
merely  by  treating  it  with  metal  salts  there  are  bound  to  be  many  instances  of 
misbranding  and  false  invoicing.  It  will  be  necessary  for  the  Bureaii  in  the  future 
to  devote  more  time  of  its  investigators  and  attorneys  to  police  this  problem  in 
order  to  protect  the  honest  fur  dealer  and  the  consuming  public. 

The  Division's  textile  and  fur  investigators  in  the  field  perform  inspections 
and  counsel  businessmen  regarding  the  requirements  of  tlie  four  Acts  and  the 
rules  and  regulations.  Administrative  handling  of  minor  deficiencies  in  labeling, 
advertising  or  invoicing  (as  the  case  may  be  with  the  particular  Act  involved)  is 
performed.  Immediate  informal  correction  is  often  made  by  the  person  being 
interviewed  and  reported  to  the  headquarters  office  by  the  investigator. 

In  the  headquarters  office,  the  staff  engages  in  the  sevei-al  activities  to  achieve 
voluntary  compliance,  renders  legal  opinions  and  interpretations,  maintains 
records  of  continuing  guaranties  filed  under  the  four  Acts,  issues  registered  identi- 
fication numbers  to  be  used  in  lieu  of  the  manufacturer's  or  distributor's  name 
under  the  Wool,  Fur  and  Textile  Acts,  and  maintains  inspection  and  other  records 
concerning  the  activities  of  the  Bureau.  Another  important  duty  is  the  drafting  of 
proposed  rules  and  regulations  for  submission  to  the  Commission  for  considera- 
tion and  appropriate  action. 

Consultation  with  industry  members  and  their  counsel  is  a  continuing  respon- 
sibility of  the  attorneys  in  the  headquarters  office.  This  may  follow  inspection 
trips  by  men  in  the  field  or  prior  correspondence  with  the  industry  member  in- 
volved. From  time  to  time  representatives  of  large  mills  or  fiber  producers  will 
have  their  production  engineers  and  counsel  check  with  us  on  proposed  or  changed 
tags,  labels,  tickets,  etc.,  intended  to  be  sent  to  the  cutters  who  use  these  labels 
on  the  end  products. 

In  addition  to  the  general  duties  and  responsibilities  set  out  above,  the  Division 
of  Regulation  has  close  contact  with  the  Customs  authorities  as  well  as  consid- 
erable activity  with  other  governmental  agencies.  Substantial  correspondence 
and  many  personal  confei-ences  are  carried  on  with  organizations  such  as  Better 
Business  Bureaus,  Chambers  of  Commerce  and  Trade  Associations  which  repre- 
sent all  phases  of  manufacture  and  distribution  of  textiles  and  furs.  All  of  these 
activities  require  the  expenditiire  of  a  considerable  amount  of  time  and  are  most 
important  in  obtaining  voluntary  compliance  by  business  and  industry. 

An  increase  of  $208,000  is  requested  for  the  Division  of  Regulation  in  fiscal 
year  1970  to  provide  six  attorneys  and  eleven  investigators  in  order  to  reduce  the 
in.spection  cycle  time  and  to  provide  more  careful  supervision  of  the  labeling 
requirements  of  the  Acts,  thereby  providing  better  consumer  protection  from 
misbranding  violations,  together  with  an  increase  in  fur  enforcement  and  in- 
creased industry  counseling  to  achieve  more  voliuitary  compliance. 

DIVISION  OF  REGULATION  WORKLOAD  STATISTICS,  FISCAL  YEAR  1968 

Gross  sales  of  firms  inspected^ $9,  025, 947.  000 

Approximate  inventory  of  firms  inspected 1.218,265,000 

Flammable 
Wool  Textile  Fur  fabrics  Other  Total 

Number  of  inspections- 3.370  5,196  1.222  4,513                  25  14,326 

Number  of  products  inspected.. 5,502,000  44,603,000  104,000  18,346,000           43,000  68,658,000 

Number  of  labeling  deficiencies 250,581  2,969,334  20,197 1.336  3,241,448 

Dollar   ualue   of   deficiently   labeled 

products.. $5,505,000  $21,213,000    $2,481,000 $7,000  $29,206,000 

Records  defrciencies. 147  356  167                    2  672 

Invoicing  deficiencies .,  475  413  2  6  896 

Advertising  deficiencies  (found  dur- 
ing inspections)  .                            .  431  116 10  557 

Supplier  deficiencies 833  5.030  385  16                  20  6,284 

Informal  assurances  obtained 685  1,642  1,329  3,656 

Registered  numbers  issued 144  1,064  94 1,302 

Continuing  guarantees      206  500  94                961. 1,761 

Publications  issued.. 3,619  12,534  2,335  1,651                 469  20,608 

Ingoing  correspondence. ._ 16,756 

Outgoing  correspondence 15,973 
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REQUESTED  INCREASES,  FISCAL  YEAR  1970— PROJECTED  REGULAR  PROGRAMS 


Division 
Regulat 

lOf 

ion 

Division  of 
Enforcement 

Office  of 
Director 

Total 

Personnel: 
Attorney: 

GS-15... 

GS-14.. 

GS-13 

■--- 

1 

I 
1 
1 
1 
1 

"ii" 

2 
2 
2 

GS-12 - 

GS-11... 

GS-9 - 

Laboratory  technician: 

GS-13. _ 

GS-11 

GS-9 

Investigator:  GS-12 

Clerk,  stenographer,  and  typists: 

GS-4 

.... 

2 
2 
3 

1 

1 

1 

11 

6 
3 

1 

6 

GS-3 

3 

Administrative  assistant:  GS-11 

— 

1 

Total.. 

— 

17 

10 

10 

37 

Personnel  compensation.. _ 

Personnel  benefits 

$208,000 

$119,000 

$53,  000 

$380, 000 
28,  000 

Travel 

5,000 

Communications  and  rent; 

13,000 

Snace  rent 

70,  000 

83,  000 

Other  services: 

5,000 

Alterations 

5,000 

2,000 

5,000 

Subtotal  other  services 

17,000 

10,000 

20,  000 

Total 

543, 000 

BUREAU  OF  FIELD  OPERATIONS 

Allotment,  fiscal  year 
1969 

Requested,  fiscal  year 
1970 

Increase,  fisc 
1970 

Positions 

al  year 

Positions 

Amount 

Positions          Amount 

Amount 

Office  of  the  Director 

Field  offices 

e 

267 

$87,  000 
2,838,000 

6          $87, 000 
332      3,  363,  000 

65 

$525,  COO 

Total  personal  services 

273 

2,925,000 
167,000  .. 

338      3,  450,  000 
204,000 

65 

525, 000 
37,  000 

Total. 

273 

3,  092,  000 

338      3,654,000 

65 

562,  000 

Bureau  of  Field  Operations 

The  Commission  maintains  field  oflBces  in  twelve  strategically  located  metro- 
politan areas  of  the  Country.  These  field  oflSces  and  a  small  headquarters  group 
constitute  the  Bureau  of  Field  Operations.  This  Bureau  is  the  investigative  arm 
of  the  Commission  and  its  enforcement  bureaus.  Through  the  field  oflBces  it  also 
serves  as  a  liaison  between  the  Commission  and  other  enforcement  agencies  of 
the  Federal,  State,  and  local  governments.  In  addition,  the  field  oflBces  are  the 
focal  point  of  contact  with  the  business  community  and  other  members  of  the 
public.  In  fact,  it  is  from  the  field  oflSce  staff  that  businessmen  and  the  public 
generally  form  their  impressions  of  the  Commission  and  its  activities  since  their 
contacts  with  the  Commission  are  limited  largely  to  visits  from  and  communica- 
tions with  staff  members  of  the  field  oflSces. 
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In  connection  with  their  investigative  activities,  the  field  oflBces  have  con- 
centrated on  advancing  the  policy  of  the  Commission  to  obtain  voluntary  com- 
pliance with  the  statutes  administered  by  the  Commission  rather  than  compli- 
ance through  means  of  long  and  costly  adversary  proceedings.  The  field  staffs 
have  also  striven  to  help  various  classes  of  consumer-citizens  to  protect  them- 
selves from  being  exploited  by  fradulent  and  unethical  practices  of  some  busi- 
ness men  through  knowledge  of  their  methods  of  operations.  In  pursuance  of  this 
objective,  the  staff  have,  largely  on  their  own  time,  prepared  and  conducted  semi-i 
nars  and  conferences,  appeared  on  TV  and  radio  programs,  and  have  made 
speeches  before  senior  citizens,  high  school  and  college  classes,  ghetto  workers 
and  residents,  and  (jther  interested  groups  dealing  with  deceptive  practices  and 
luifair  methods  of  competition  engaged  in  by  some  members  of  the  business 
community. 

The  Bureau  of  Field  Operations  weathered  a  severe  loss  of  investigative  per- 
sonnel during  Fiscal  1968,  but  still  maintained  a  creditable  performance  of  all 
levels  of  its  operation.  The  Bureau  started  Fiscal  1968  with  160  field  attorneys. 
During  the  year  the  Bureau  lost  the  services  of  40  attorneys  or  25%  of  its  in- 
vestigative staff  and  hired  34  or  21%  for  a  net  loss  of  3%%.  The  number  of  in- 
vestigating attorneys  on  the  field  payroll  at  the  end  of  the  fiscal  year  (June  30, 
1968)  was  154.  There  was  an  average  number  of  attorneys  of  162.5  for  the  entire 
fiscal  year,  largely  due  to  the  stafling  for  the  September  30  quarter  of  1967  which 
reached  171  attorneys.  Since  then,  however,  there  has  been  a  continuing  decline 
notwithstanding  strenuous  efforts  to  maintain  staflSng  at  a  normal  level.  While 
the  loss  of  attorneys  in  the  field  involved  some  deaths,  retirements,  and  trans- 
fers, the  greater  percentage  resulted  from  resignations  of  attorneys  desiring  to 
engage  in  the  practice  of  law  in  the  private  sector.  The  affluent  society  with  its 
increasing  demand  for  lawyers  makes  it  extremely  easy  for  young  lawyers  to 
obtain  much  higher  remuneration  from  non-governmental  connections  notwith- 
standing the  raises  that  Congress  recently  made  available  to  government  em- 
ployment in  an  effort  to  equalize  government  pay  with  private  industry. 

The  workload  of  the  field  oflSces  for  the  fiscal  year  1968  was  : 

Pending  cases  beginning  of  year 921 

Referral  to  field  for  investigation 991 

Total  cases  in  field  during  year 1912 

Cases    completed 1134 

Pending  July  1,  1968 778 

While  the  workload  of  the  field  for  the  fiscal  year  dropped  somewhat,  this  was 
largely  due  to  a  decrease,  as  compared  with  the  previous  year,  of  333  in  the  num- 
ber of  matters  referred  to  the  field  oflBces  for  investigation.  Some  of  the  field 
offices  still  have  large  backlogs,  however,  due  largely  to  the  turnover  in  trained 
personnel  and  the  need  for  hiring  and  training  new  men.  The  number  of  com- 
pleted investigations,  i.e.,  1134  cases,  compares  favorably,  however,  with  1129 
for  the  previous  year. 

In  connection  with  its  investigations,  the  field  offices  conducted  39  investiga- 
tional hearings,  negotiated  affidavits  of  discontinuance  in  128  matters  and  pre- 
pared complaints  and  consent  orders  in  58  cases.  Consent  settlements  were 
negotiated  with  respondents  in  45  of  these  58  matters.  In  addition  the  staff  nego- 
tiated settlements  in  117  other  consent  order  cases  which  were  prepared  by  the 
headquarters  staffs  of  the  enforcement  bureaus. 

The  investigations  made  by  the  field  offices  are  the  more  formal  aspect  of  the 
work  of  the  Bureau  of  Field  Operations.  As  heretofore  indicated  the  field  offices 
and  their  staffs  act  as  the  principal  point  of  contact  with  the  public,  including 
the  business  community  as  well  as  the  consumer.  In  this  connection,  the  field 
offices  received  1734  written  complaints  and  3490  oral  complaints  of  alleged  vio- 
lations from  businessmen,  trade  associations,  consumers  and  others,  of  which 
1105  written  and  .326  oral  matters  were  referred  to  headquarters  for  attention. 
The  field  offices  were  able  to  dispose  of  579  written  and  3116  oral  complaints  on 
an  informal  basis. 

In  addition,  there  were  11,989  other  inquires  and  contacts  from  the  public  con- 
cerning the  work  of  the  Commission  and  the  statutes  it  administers.  To  further 
acquaint  the  public  including  educational,  trade  and  consumer  groups  with  the 
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scope  of  the  Commission  activities  and  the  kinds  of  unethical  business  practices 
that  are  violative  of  the  statutes  it  administers,  the  field  otBces  furnished 
speakers  on  238  occasions  during  the  year.  The  field  offices  maintained  a  con- 
tinuing liaison  with  Better  Business  Bureaus,  Chambers  of  Commerce,  and 
attorney  generals  and  other  officials  of  various  State  agencies.  Particular  atten- 
tion was  given  to  contacts  with  the  various  oflices  of  the  GEO  and  other  legal 
aid  agencies  dealing  with  the  ghetto  and  poverty  problems. 

Based  on  the  projections  of  the  various  enforcement  bureaus  and  the  investi- 
gative programs  charted  by  the  Commission  for  fiscal  1970,  and  the  experience 
of  the  Bureau  of  Field  Operations  with  its  investigative  activities,  an  additional 
.jO  field  attorneys  and  15  clerical  stenographic  personnel  are  requested  together 
with  supporting"  costs  totaling  $698,000  for  fiscal  1970  as  follows  : 

Increases  requested  fiscal  year  1970 

PERSONNEL 

Attorney : 

GS-12    8 

GS-11    12 

GS-9   30 

Clerk-Stenographers : 

GS-4    1-^ 

Total    65 

Personnel    Compensation $525,  000 

Personnel    Benefits 39,  000 

Travel  (Est.  minimum  25  days  per  man) 37,000 

Transportation  of  things 8,  000 

Communications  and  Rents : 

Communications    $7, 000 

Space    Rental 36,  000 

Total    -t3,  OOP 

Supplies  and  Materials 8,000 

Equipment    38,  000 

Total   •^698,  000 


BUREAU  OF  IINDUSTRY  GUIDANCE 


Allotment  fiscal  year  1969     Requested  fiscal  year  1970    Increase  fiscal  year  1970 


Positions  Amount     Positions  Amount     Positions  Amount 


Office  of  the  Director... 17  $156,000  19  $166,000                2               $10,000 

Division  of  Industry  Guides 23  346,500  26  374.500                 3                28.000 

Division  of  Advisory  Opinions 7  145,500  8  ri9, 500                  1                   4,000 

Division  of  Trade  Regulation  Rules....  12  147,000  14             166,000 2 19,  OOP 

Total,  personal  services            .  59  795,000  67  866,000                8                71,000 

Travel....... 2,000 2,000  

Total 59  797,000  67  868,000                8                71,000 


Through  the  Bureau  of  Industry  Guidance,  the  Commission  endeavors  to  ob- 
tain industrywide  voluntary  compliance  with  statutes  it  administers  by  inform- 
ing and  guiding  businessmen  as  to  the  requirements  of  such  statutes.  The  Bureau 
is  comprised  of  three  Divisions,  each  using  a  different  technique  to  accomplish 
this  vitally  important  phase  of  the  Commission's  work.  In  carrying  out  its  ob- 
jectives, the  Bureau  not  only  counsels,  guides  and  advises  businessmen  as  to 
legal  requirements  applicable  to  various  business  practices,  but  also  affords  the 
business  community  the  opportunity  to  discontinue,  voluntarily,  unlawful  prac- 
tices and  thereby  avoid  the  expense  and  delay  of  litigation. 
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The  procedures  utilized  by  the  Bureau  call  for  (1)  the  issuance  and  adminis- 
tratiou  of  industry  guides  which  interpret  statutory  provisions  as  applicable  to 
I)ractices  of  particular  industries  or  practices  common  to  many  industries,  (2) 
promulgation  of  trade  practice  rules  defining  specific  practices  considered  to  be 
unlawful  and  upon  which  the  Commission  may  rely  in  litigated  cases,  (3)  the 
preparation  of  advisory  opinions  concerning  proposed  courses  of  action,  which 
are  binding  upon  the  Commission.  These  procedures  are  utilized,  respectively, 
by  the  I^ivision  of  Industry  Guides,  the  Division  of  Trade  Regulation  Rules  and 
the  Division  of  Advisory  Opinions. 

During  its  history  of  almost  fifty  years,  the  concept  of  industrywide  volun- 
tary compliance  has  repeatedly  proved  its  effectiveness.  The  program  was  sig- 
nificantly enhanced  in  1962  with  the  addition  of  the  trade  regulation  rule  and 
the  advisory  opinion.  As  presently  constituted,  the  program  provides  business- 
men an  extraordinary  opportunity  to  assess  the  legality  of  business  programs 
from  their  very  inception  and  to  make  such  corrections  as  may  be  necessary,  in 
concert  with  their  competitors,  to  as.sure  that  Commission  administered  laws  are 
observed.  When  the  industrywide  voluntary  compliance  concept  is  utilized  to  its 
fullest  extent,  not  only  the  business  community  but  consumers  and  the  national 
economy  itself  benefit.  Fair  and  equitable  competitive  conditions  prevail  in  the 
marketplace  and  assist  to  promote  and  maintain  a  prosperous  business  climate. 
Consumers  are  afforded  the  opportunity  to  make  informed  purchases,  pick  out 
the  best  buy  and  avail  themselves  of  legitimate  savings,  secure  in  the  knowledge 
that  manufacturers  and  sellers  intend  to  stand  behind  guaranteed  merchandise 
to  the  limit  of  what  they  have  promised. 

In  fiscal  year  1968  the  entire  industry  guidance  program  continued  to  be  highly 
effective.  The  Bureau,  operating  at  essentially  the  same  manpower  level  as  dur- 
ing the  previous  year,  increased  the  number  of  advisory  requests  processed  and 
forwarded  to  the  Commission,  increased  the  number  of  staff  level  interpretations 
given  in  response  to  inquiries  and  also  was  able  to  obtain  an  increased  number 
of  Assurances  of  Voluntary  Compliance  whereby  businessmen  voluntarily  agreed 
to  discontinue  unlawful  practices.  A  number  of  new  industry  guides  and  trade 
regulation  rules  were  adopted  and  staff  work  on  several  other  sets  of  proposed 
guides  and  rules  had  been  completed  and  the  matters  were  under  active  consider- 
ation by  the  Commission  at  the  close  of  the  year.  Two  policy  and  enforcement 
statements  were  made  public  and  a  large  number  of  new  advisory  opinion  digests 
were  released. 

The  program  for  fiscal  year  1970  calls  for  an  intensification  of  effort  along 
dual  lines  to  help  maintain  competition  and  to  provide  meaningful  and  effective 
consumer  protection.  In  conjunction  with  the  consumer  protection  program, 
staff  efforts  will  be  directed  toward  alerting  consumers  to  problems  known  to 
exi.st  in  the  marketplace,  thereby  offering  them  guidance  and  assistance  in  the 
recognition  and  avoidance  of  such  problems.  This  objective  will  be  accomplished 
in  a  number  of  ways  including  the  preparation  of  consumer-oriented  pamphlets 
on  selected  subjects.  In  the  past,  the  Commission  has  issued  policy  and  enforce- 
ment statements  directed  primarily  to  industry  but  which,  if  given  wider  circu- 
lation, would  permit  the  general  public  to  take  cognizance  of  known  problem 
areas.  In  addition,  when  drafting  industry  guides  in  particular,  attention  will 
be  paid  to  placing  them  in  appropriate  formats  which  will  further  the  industry 
guidance  program  while  at  the  same  time  offering  useful  information  to  the 
general  public. 

The  1970  program  has  been  designed  not  only  to  deal  with  current  anticom- 
petitive and  deceptive  practices  problem  areas  known  or  suspected  to  exist,  but 
within  this  framework  of  reference,  to  deal  effectively  with  problems  having 
important  economic  and  social  significance.  In  this  regard,  due  attention  has 
been  paid  to  unlawful  practices  which  affect  consumer  health  and  safety  or 
which  are  directed  at  the  poor  and  the  aged.  At  the  same  time,  suspected  discrim- 
inatory practices  in  important  industries  will  be  given  careful  consideration  and 
treatment. 

OFFICE   OF   THE   DIRECTOR 

The  OflBce  of  the  Director  has  general  supervision  over  the  work  of  the 
Bureau's  three  Divisions.  It  also  supervises  the  work  of  the  Bureau's  central 
record  room  and  stenographic  pool. 

Increases  Requested 

In  order  to  expeditiously  assist  the  professional  staff  of  the  Bureau's  three 
Divisions  $10,000  is  requested  for  the  two  GS-4  clerical  positions. 
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DIVISION   OP  INDUSTRY  GUIDES 

This  Division  is  responsible  for  administering  the  Commission's  Guides  pro- 
gram, the  primary  oDjective  of  which  is  to  obtain  expeditious  industrywide  vol- 
untary compliance  with  laws  administered  by  the  Commission.  Its  work  falls  in 
four  main  categories:  (1)  the  establishment  of  Guides,  (2)  furnishing  advice 
and  guidance  concerning  the  provisions  and  applicability  of  the  Guides,  (3) 
obtaining  through  continuous  administration  of  the  Guides  the  greatest  possible 
degree  of  voluntary  compliance  with  the  provisions  thereof,  and  (4)  special 
projects. 

Accomplishments — Fiscal  1968 

Establishment  of  Guides — New  Guides  for  the  Watch  Industry  were  adopted 
by  the  Commission  to  deal  with  a  number  of  problems  which  have  troubled  the 
industry  in  the  marketing  of  its  products,  including  misrepresentation  of  metal- 
lic composition  of  watchcases,  claims  of  durability  or  suitability,  claims  of  pro- 
tective features  and  deceptive  claims  as  to  jewels  in  watch  movements. 

The  Commission  promulgated  a  Guide  Against  Deceptive  Use  of  the  Word 
"Free"  in  Connection  with  the  Sale  of  Photographic  Film  and  Film  Processing 
Service.  This  Guide  is  intended  to  eliminate  deception  arising  from  continu- 
ous use  of  the  word  "tree"  in  the  advertising  and  sale  of  photographic  film 
processing  service. 

Four  new  sets  of  Guides  were  released,  in  proposed  form,  for  the  purpose  of 
soliciting  public  comment  on  the  provisions  thereof.  Two  of  the  proposed  Guides, 
those  for  the  Toy  Industry  and  the  Greeting  Card  Industry,  deal  primarily  with 
practices  involving  price  discrimination  and  the  granting  and  receiving  of  differ- 
ent forms  of  promotional  assistance.  The  two  other  sets  of  proposed  Guides,  for 
the  Doy  and  Cat  Food  Industry  and  the  Decorative  Wall  Paneling  Industry,  deal 
in  general  with  deceptive  practice  problems. 

Staff  work  on  proposed  Guides  for  the  Beavty  and  Barber  Equipment  and 
Supplies  Industry  was  completed  and  the  Guides  were  being  considered  by  the 
Commission  at  the  close  of  the  .veai*.  These  guides  cover  practices  falling  under 
Section  2  of  the  amended  Clayton  Act  as  well  as  problems  of  consumer  deception. 

Proposed  Guides  for  the  Ladies'  Handbag  Industry  will  be  released  for  public 
comment  during  fiscal  year  1969,  These  Guides  deal  with  problems  arising  from 
misrepresentation  and  deception  as  to  material  composition  of  industry  products, 
finish,  graining,  embossing  and  processing,  and  misuse  of  such  terms  as  "scuff- 
proof"  and  "scratchproof". 

Special  Project  and  Assignment — A  iwlicy  and  enforcement  statement  was  is- 
sued affecting  practices  in  the  phonograph  record  Industry.  The  statement  ad- 
vised that  the  Commission  would  take  steps  to  prevent  the  terms  "stereo"  and 
"stereophonic"  from  being  deceptively  applied  to  recordings  which  were  derived 
from  the  re-recordings  of  single  channel  monophonic  phonograph  records  and 
which  only  simulate  a  stereophonic  effect. 

A  second  policy  and  enfoi'cement  statement  was  issued  announcing  that  Com- 
mission action  would  be  taken  with  respect  to  misrepresentation  of  curios, 
souvenirs,  gifts,  novelties  and  toys  as  genuine  and  authentic  products  of  American 
Indian  craftsmanship. 

At  the  close  of  the  year,  the  Commission  was  considering  issuance  of  a  third 
policy  and  enforcement  statement  intended  to  preclude  deceptive  statements  of 
the  safety  of  chemical  de-icers  and  to  require  disclosures  in  advertising  and  label- 
ing of  the  possible  damage  to  concrete  surfaces  which  may  result  from  applica- 
tion of  the  products. 

Amendment  of  Guides — Tw^o  existing  sets  of  Guides,  the  Tii-e  Advertising  and 
Labeling  Guides  and  Guides  Against  Debt  Collection  Deception  were  amended 
during  the  year. 

Compliance — Surveys  designed  to  enhance  the  effectiveness  of  the  Guides  for 
Shoe  Content  Labeling  and  Advertising,  Guides  Against  Debt  Collection  Decep- 
timi.  Guides  for  the  Household  Furniture  Industry  and  Guides  Against  Deceptive 
Advertising  of  Guarantees  were  continued  with  satisfactory  results  achieved 
through  voluntary  abandonment  of  questionable  pi*actices  on  the  part  of  various 
industry  members. 

Four  hundred  and  forty-seven  alleged  violations  of  Commission  administered 
laws  were  given  attention  to  and  disposed  of  by  the  Division.  Of  this  total,  333 
matters  were  disposed  of  on  the  basis  that  the  practices  in  question  had  been 
discontinued  and  would  not  be  resumed. 

At  the  close  of  the  fiscal  year,  411  matters  were  pending  for  disposition. 
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PROGRAMS  FOR  FISCAL  YEARS  1969  AND  1970 


Estimated  man-years 


7.0 

8.5 

9.0 

2.5 

2.5 

2.5 

3.0 

3.0 

3.0 

2.5 

2.0 

2.5 

Projects,  type  of  action  1969  1970  1971  1972 

Promulgation  of  guides  and  compliance ---  4.5 

G  Ida  revision  and  compliance -_ 2.5 

G  ide  revision _ -  3.0 

0  mpliance  with  guides 2.5 

Day-to-day  compliance  activity  under  guides,  special  projects  and  assign- 
ments, and  interpretive  work  under  guides - 8.5  9.0  9.0  9.0 

Total  man-years_.. - 21.0  24.0  25.0  26.0 

Total  man-years  available 21.0 _ 

Increases  Requested 

The  programs  planned  for  fiscal  year  1970  will  require  an  increase  in  funds 
of  $28,000  to  provide  for  three  additional  attorneys  in  the  following  classifica- 
tions :  two  GS-9  and  one  GS-12. 

Work  Programs- — Fiscal  1970 

CONSITMEB  PROTECTION 

The  Division's  1970  program  to  protect  consumers  has  been  devised  to  deal 
directly  and  realistically  with  current  problems  in  the  marketplace.  Particu- 
lar attention  has  been  paid  to  misleading  and  deceptive  practices  aimed  at  mar- 
ginal economic  groups,  the  infirm  and  the  elderly  and  two  major  problem  areas 
have  been  singled  out  which  appear  susceptible  of  treatment  under  the  techniques 
available  to  the  Division.  The  program  also  envisions  a  continuing  effort  to 
eradicate  such  problems  as  deceptive  pricing  and  the  false  and  misleading  adver- 
tising of  guarantees  and  warranties  which  plague  virtually  the  entire  consumer 
community. 

Guarantees  and  Warranties  for  Major  Home  Appliances — This  program  will 
be  developed  in  line  with  the  President's  Consumer  Message  of  February  1968, 
to  have  guarantees  and  warranties  of  major  home  appliances  say  what  they 
mean  and  mean  what  they  say,  and  to  seek  ways  to  improve  repair  work  and 
servicing.  The  program,  which  will  be  participated  in  by  the  President's  Advisor 
on  Consumer  Affairs  and  the  Department  of  Commerce,  will  look  toward  the 
preparation  of  guidelines  concerning  such  guarantees  and  warranties. 

Earn  Money  At  Home  Offers — Guides  Against  Deceptive  Advertising  of  Earn 
Money  At  Home  Offers  will  be  formulated  during  fiscal  year  1970.  Much  of  the 
advertising  of  these  offers  is  aimed  at  low  income  groups,  the  shut-in  and  the 
elderly,  offering  apparent  opportunities  for  performing  work  in  one's  home. 
Generally,  the  advertising  contains  statements  grossly  overestimating  the 
amount  of  money  which  can  be  earned  and  fail  to  disclose  that  consumers  are 
required  to  purchase  merchandise  in  order  to  engage  in  work  projects  within 
their  homes.  Preliminary  information  indicates  that  many  who  attempt  to 
avail  themselves  of  these  offers  usually  invest  social  security  funds,  retirement 
monies  and  unemployment  compensation  funds. 

Guide  Against  Deceptive  Use  of  the  term  "Wholesale" — With  the  advent  of 
discount  selling  throughout  the  country  in  recent  years,  a  growing  number 
of  merchandisers,  in  order  to  gain  a  competitive  edge,  have  adopted  the  practice 
of  advertising  "wholesale"  prices  to  indicate  sales  below  discount  as  well  as  con- 
ventional prices.  This  has  become  particularly  true  in  connection  with  the  mar- 
keting of  certain  products  such  as  carpeting,  watches,  and  jewelry,  and  sporting 
good.'^.  In  addition,  this  practice  is  widely  used  by  some  mail  order  merchan- 
disers. Proposed  Guides  in  this  area  will  spell  out  "wholesale"  price. 

Latvn  and  Garden  Poivcr  Equipment — Formulation  of  Guides  for  this  $300 
million  dollar  industry,  which  has  grown  at  a  startling  rate  during  the  past 
twenty  years,  will  have  as  a  basic  objective  the  elimination  of  unfair  methods 
of  competition  and  deceptive  practices  including  false  and  misleading  representa- 
tions as  to  the  quality,  capability  and  performance  of  products,  the  conformance 
of  products'  design  to  recognized  standards,  the  use  of  deceptive  guarantees  or  the 
failure  to  .set  forth  terms  and  conditions  of  guarantees,  fictititious  pricing  claims 
and  misrepre.«entations  as  to  savings. 

Food-Freezer  Plans — Staff  study  will  be  commenced  for  the  purpose  of  pre- 
paring a  consumer-oriented  pamphlet  designed  to  advise  families  of  deceptive 


1077 

practices  which  are  being  utilized  in  the  sale  of  food-freezer  plans.  This  project 
is  deemed  to  be  of  significant  importance  due  to  recent  disclosures  indicating  that 
such  deceptive  practices  are  particularly  widespread  in  inner  city  areas,  and  di- 
rected primarily  at  the  poor  and  needy.  Practices  known  to  exist  include  mis- 
representing that  food  requirements  and  freezers  may  be  purchased  for  less  than 
food  alone  through  conventional  outlets,  misrepresenting  "Utility"  grade  meats 
as  being  U.S.  insi^ected  "prime"  and  "choice"  grades,  misrepresenting  that  food 
freezers  are  built  to  commercial  standards,  falsely  characterizing  food  prices  as 
"wholesale"  prices,  failing  to  disclo.se  all  terms  and  conditions  of  contracts  which 
purchasers  must  sign  and  failing  to  advise  that  contracts  may  be  sold  or  dis- 
counted to  third  parties  by  the  operator  of  the  plan.  Other  practices  include 
representing  falsely  that  food  sold  is  nationally  advertised  brands,  that  freezer 
plans  are  balanced  to  meet  nutritional  requirements  and  are  prepared  by  "home 
economists"  or  "consultants"  contrary  to  the  facts,  and  misrepresenting  that 
food  freezers  are  fully  or  unconditionally  guaranteed. 

Work  toward  the  issuance  of  Guides  in  other  significant  industries  and  prod- 
ucts will  also  be  carried  on  during  the  year  in  .such  areas  as  deceptive  adver- 
tising of  Cut  Carpet  Sizes,  Household  Metal  Cookware,  and  Simulated  Stone, 
Marhle  and  Related  Products. 

Special  Compliance — Household  furniture  Industry — During  fiscal  year  1969 
the  existing  Guides  for  the  Hou.sehold  Furniture  Industry  will  be  revised  in 
order  to  deal  with  current  industry  practices.  Upon  completion  of  this  revision 
project  the  continuing  compliance  program  in  this  multi-billion  dollar  industry 
will  be  carried  forward  for  the  purpose  of  persuading  the  industry  as  a  whole 
to  revise  labeling  and  advertising  practices. 

Watch  Industry — Revised  Guides  for  the  Watch  Industry  were  promulgated 
at  the  close  of  fiscal  19G8.  In  order  to  insure  widespread  industry  compliance 
with  the  new  Guide  provisions,  a  concerted  compliance  effort  carried  through 
fiscal  .vear  1970  will  be  necessary. 

Deit  Collection  Industry — A  continuing  survey  of  the  practices  of  the  2,500 
members  of  this  indu.stry  is  being  conducted  in  connection  with  the  Guides 
Against  Debt  Collection  Deception.  In  order  to  insure  the  effectiveness  of  these 
Guides  as  well  as  to  assure  equitable  treatment  of  industry  members  who  have 
already  revised  their  practices,  the  compliance  effort  will  be  continued  through 
fiscal  year  1970. 

Tire  Industry — The  current  compliance  program  being  conducted  in  connection 
with  the  Tire  Advertising  and  Labeling  Guides  will  be  continued  through  the 
program  year  to  eliminate,  as  far  as  possible  on  a  voluntary  basis,  deceptive  pric- 
ing and  guarantee  representations,  as  well  as  representations  as  to  grade,  line, 
level,  quality  and  safety  of  automobile  tires. 

Paint  Industry — After  formulation  of  Guides  for  this  industry  in  fi.scal  1969, 
a  compliance  program  extending  through  fiscal  year  1970  will  be  initiated  to 
insure  compliance  therewith.  Special  attention  will  also  be  given  to  compliance 
with  Guides  now  being  revised  in  such  important  consumer  industries  as : 
Residential  Aluminum  Siding.  Combination  Storm  Window  &  Door,  Orthopedic 
Appliances,  Artificial  Limb.  Private  Home  Study  Schools,  and  others. 

General  Compliance  Progratns — In  addition,  a  compliance  program  will  begin 
subsequent  to  the  promulgation  of  Guides  to  eliminate  deception  in  referral 
selling,  to  be  completed  in  fiscal  year  1969,  and  compliance  programs  will  be 
continued  in  connection  with  the  Guides  for  the  Jewelry  Industry  and  the 
Deceptive  Advertising  of  Guarantees.  With  respect  to  this  last  set  of  Guides, 
as  misleading  guarantee  advertising  problems  are  eased  in  one  industry,  atten- 
tion is  directed  toward  obtaining  such  compliance  in  other  indu.stries  where 
problems  are  known  to  exist.  This  continuing  activit.v  is  occasioned  b.v  the 
multiplicity  of  products  currently  sold  under  guarantees  and  the  failure  of 
manufacturers  to  adequately  disclo.se  the  nature,  extent  and  limitations  of 
such  guarantees.  It  is  also  planned  to  include  the  New  and  Used  Autmnotire 
Replacement  Parts  Industry,  the  Home  Heating  Furnace  Industry  and  the 
Central  Air  Condition  Industry. 

Advertising  Handbook — In  order  to  assist  copywriters  in  the  preparation 
of  advertising  material,  a  handbook  of  "do's  and  don'ts"  will  be  prepared,  setting 
forth  in  a  general  manner  the  substance  of  statements  by  the  Commission  and 
courts  which  should  be  given  consideration  in  the  preparation  of  non-deceptive 
advertising.  It  will  provide  the  advertising  community  with  a  reference  work 
which,  in  one  volume,  deals  with  siich  diverse  questions  as  the  advertising  of 
prices  and  guarantees,  how  to  prepare  advertising  formats  to  avoid  misleading 
the  public,  and  other  problems. 
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MAINTAINING    COMPETITION 

While  many  of  the  existing  industry  guides  contain  provisions  dealing  with 
different  types  of  discriminatory  practices  generally  arising  under  Section  2  of 
the  Clayton  Act  as  amended  by  the  Robinson-Patman  Act,  during  fiscal  years 
1969  and  1970  new  programs  and  companion  compliance  efforts  Avill  be  directed 
toward  alleviating  current  problems  found  to  exist  in  various  industries. 

Tobacco  Anctifm  Markets — A  proceeding  will  be  initiated  to  spell  out  guide- 
lines to  advise  industry  members  on  how  to  legally  regulate  the  orderly  admin- 
istration of  space  and  selling  time  on  tobacco  auction  markets.  Essentially, 
industry  members  will  be  advised  of  the  steps  which  must  be  taken  to  prevent 
discrimination  and  unreasonable  restriction  of  entrance  and  selling  time  of  new 
warehouses  in  the  tobacco  markets.  This  will  affect  200-300  boards  of  trade 
throughout  the  country  and  have  significant  effect  on  competitive  and  economic 
conditions  in  tobacco  auction  markets. 

Broadlootn  Carpet  Industry — Information  presently  available  indicates  that 
discriminatory  pricing  practices  in  violation  of  Section  2(a)  of  the  amended 
Clayton  Act  may  be  widespread  in  the  broadloom  carpet  industry.  It  is  also 
believed  that  violations  may  exist  with  respect  to  Sections  2(d)  and  2(e)  of 
the  same  Act.  If  such  be  the  case  a  proceeding  will  be  initiated. 

Toy  Industry — Proposed  Guides  for  the  Toy  Industry  Relating  to  Discrimina- 
tory Practices  will  be  adopted  during  fiscal  year  1960,  dealing  specifically  with 
various  forms  of  price  discrimination  in  that  industry  as  well  as  problems  arising 
in  connection  with  the  granting  and  receiving  of  various  forms  of  promotional 
assistance.  Because  of  the  relatively  large  number  of  members  in  this  industry 
(1,230  firms),  a  fruitful  and  satisfactory  compliance  program  cannot  be  con- 
ducted on  a  short  term  basis.  The  compliance  program  for  this  industry  will  run 
at  least  through  fiscal  year  1970. 

Athletic  Goods  Industry — New  Guides  for  this  industry  will  be  promulgated 
during  fiscal  year  1969  to  replace  the  1931  trade  practice  rules.  One  of  the  major 
thrusts  of  the  new  Guides  will  be  toward  elimination  of  price  discrimination.  A 
concerted  compliance  effort  will  be  undertaken  in  this  $700  million  dollar  indus- 
try in  fiscal  year  1970. 

DIVISION   OF    TRADE   REGXILATIONS 

The  Trade  Regulation  Rule,  the  newest  of  the  Commission's  industrywide 
procedures,  was  designed  to  eliminate  and  prevent  unlawful  practices  on  a  broad, 
industrywide  basis  without  the  expense  of  costly  litigation.  Trade  Regulation 
Rules  express  the  judgment  of  the  Commission  concerning  the  substantive  re- 
(luirements  of  the  statutes  it  administers  and.  as  such,  are  expected  to  be  observnl 
by  all  persons  to  whom  they  apply.  If  litigation  is  necessary  thereafter  as  to  any 
recalcitrant  industr.v  member,  the  Commission  may  rely  upon  a  Trade  Regula- 
tion Rule  to  resolve  any  relevant  issue  therein,  provided  that  the  respondent 
shall  have  been  given  a  fair  hearing  on  the  legality  and  propriet.v  of  applying  the 
Rule  to  the  particular  case. 

AccompUshmen  ts — Fiscal  1968 

During  the  fiscal  year  the  Division  was  actively  engaged  in  ten  rulemaking 
proceedings  and  giving  study  to  four  additional  potential  rulemaking  matters. 
During  the  .vear  three  final  Trade  Regulation  Rules  were  promulgated  by  the 
Commission  concerning  the  following  matters  : 

(1)  Skin  irritation  resulting  from  the  handling  of  glass  fiber  fabrics : 

(2)  Deception  as  to  transistor  count  of  radio  receiving  sets;  and 

(3)  Discriminatory  practices  in  men's  and  boys'  tailored  clothing  industry. 

I.  Matters  of  Interest  in  the  Field  of  Consumer  Protection 

One  of  the  proceedings  in  this  field  concerned  the  Glass  Fiber  Curtain  and 
Drapery  Fabric  Industry  which  consists  of  approximately  1100  manufacturers 
producing  roughtly  six  million  sets  of  curtains  and  fifteen  million  pairs  of  drap- 
eries valued  at  approximately  sixty  million  dollars  at  the  manufacturing  level. 
The  Rule  was  promulgated  and  at  the  year's  end  the  compliance  survey  had  been 
initiated.  The  Rule  requires  disclosure  that  .skin  irritation  may  result  from  wash- 
ing and  handling  of  glas.s  fiber  curtain  and  drapery  fabrics. 

Another  Rule  promulgated  during  the  year  concerned  deceptive  transistor 
count.  The  practice  involved  concerned  the  inclusion  in  transistor  count  of 
dummy  transistors  and  diodes  and  other  transistor  devices  which  do  not  perform 
the  customary  function  of  detecting  and  amplifying  radio  signals.  There  are 
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approximately  200  manufacturers,  both  foreign  and  domestic  doing  an  annual 
business  at  the  factory  level  of  one  hundred  ninety  million  dollars. 

Five  other  proceedings  were  worked  on  during  the  year  which  were  not  finalized. 
Subsequent  to  the  publication  of  the  Notice  in  the  non-prescription  Systemic  Anal- 
gesic Drug  proceeding,  the  Commission's  authority  to  write  Trade  Regulation 
Rules  was  challenged  in  the  court.  In  June  1968,  the  U.S.  District  Court  for  the 
District  of  Columbia  entered  its  Order  dismissing  the  Complaint  filed  against  the 
Commission  and  at  the  year's  end  the  record  accumulated  thus  far  was  receiving 
active  consideration.  This  proceeding  is  designed  to  protect  consumers  as  to  false 
and  misleading  advertising  clnims  as  to  the  efficacy  of  analgesic  products. 

Another  matter  initiated  during  the  year  related  to  the  practice  by  the  Exten- 
sion Ladder  Industry  of  misrepresenting  the  length  of  their  products.  At  the 
year's  end  a  recommended  proposed  Rule  and  Notice  to  appear  in  the  Federal 
Register  was  under  consideration  by  the  Commission. 

Another  rulemaking  effort  relates  to  the  advertising  of  Economic  Poisons.  A 
Notice  of  Proposed  Rulemaking,  including  a  propo.sed  Rule,  was  published  in  the 
Federal  Resji  ter  in  Jpnnarv-  196.S.  The  Rule  is  intended  to  eliminate  advertising 
claims  with  respect  to  Economic  Poisons  which  may  represent  a  very  serious  pub- 
lic health  problem.  Currently  the  public  record  which  has  been  accumulated  is 
being  analyzed.  This  industry  is  of  considerable  magnitude  as  is  evidenced  by  the 
fact  that  retail  sales  of  pesticides  in  1967  amounted  to  1.4  billion  dollars  and  retail 
sales  of  other  types  of  economic  poisons  which  would  be  covered  by  the  Rule 
amounted  to  4.5  billion  dollars.  There  are  approximately  4500  producers  of  eco- 
nomic poisons. 

A  rulemaking  proceeding  which  directly  protects  consumers  relates  to  Aerosol 
Spray  products  which  are  u.sed  for  frosting  beverage  glasses.  These  products  when 
misused  are  extremely  hazardous  and  may  cause  death  due  to  asphyxiation  or  the 
freezing  of  the  larynx.  A  prono'-ed  Notice  of  Rulemaking,  including  a  proposed 
Rule  was  publi.shed  in  the  Federal  Register  during  the  year.  This  Rule  would  re- 
quire disclosure  of  the  hazards  of  inhaling  quick-freeze  aerosol  spray  and  would 
he  designed  to  eiiminf>te  the  loss  of  life  as  a  result  of  the  misuse  of  these  products. 

Finally,  a  Rule  designed  to  protect  consumers  relates  to  deceptive  wattage 
claims  nnd  other  forms  of  misrenre?e"tation  believed  to  be  prevalent  in  the  Home 
Entertainment  Industry.  As  of  the  end  of  the  year,  considerable  time  had  been 
expended  on  this  as  well  as  other  projects  and  it  is  anticipated  that  it  will  be 
presented  at  the  Commission  during  the  first  half  of  FY  1969. 

II.  Rulemaking  in  the  Field  of  Restraints  of  Trade 

Of  major  interest  is  the  proceeding  involving  the  Men's  and  Boy's  Tailored 
Clothing  Industry  which  consists  of  635  manufacturers  doing  about  two  billion 
dollars  in  net  volume  of  shipments  annually.  The  practice  under  consideration 
concerned  widespread  violations  of  sub-sections  (d)  and  (e)  of  Section  2  of  the 
amended  Clayton  Act.  The  final  Rule  was  promulgated  during  the  year  and  a  sur- 
vey to  determine  the  manner  and  extent  of  compliance  is  receiving  active 
consideration. 

A  rulemaking  proceeding  which  received  considerable  attention  during  the 
year  and  which  if  initiated  would  be  designed  to  maintain  competition  relates 
to  promotional  practices  in  the  Man-made  Fiber  Industry  which  are  believed 
to  be  violative  of  subsections  (d)  and  (e)  of  Section  2  of  the  Clayton  Act 
as  amended.  The  Synthetic  Fiber  Industry  is  a  giant.  It  consists  of  approxi- 
mately 44  companies  with  1964  plant  sales  in  excess  of  two  billion,  three  hundred 
eighty  million  dollars.  At  the  year's  end  the  staff  work  has  been  completed  in 
this  project  and  its  report  to  the  Commission  about  to  be  made. 

It  is  expected  that  a  rulemaking  effort  relating  to  promotional  assistance 
practices  by  the  Major  Electric  Appliance  Industry  will  be  completed  during 
the  first  half  of  FY  1969.  This  sizable  industry  consists  of  approximately  45 
manufacturers  and  800  distributors  with  annual  sales  approximating  4  billion 
dollars. 

III.   Compliance  Programs 

In  addition  to  the  compliance  programs  initiated  in  the  Men's  and  Boys' 
Tailored  Clothing  Industry  and  Glass  Fiber  Drapery  and  Curtain  Industry 
spot  checks  were  made  on  the  Trade  Regulation  Rules  heretofore  promulgated. 
Information  received  during  the  various  survey  and  spot  checks  show  that 
generally  the  practices  prohibited  by  the  various  rules  have  resulted  in  the 
elimination  of  such  practices. 
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IV.   Special  Assignments 

As  a  result  of  an  application  for  a  Trade  Regulation  Rule  relating  to  price 
discriminations  in  the  Rug  and  Carpet  Industry  the  Commission  directed  the 
under  Section  6(b)  of  the  Federal  Trade  Commission  Act  by  a  representative 
number  of  members  of  the  industry  to  ascertain  whether  there  appears  to  be 
a  pattern  of  price  discriminations  in  the  sale  of  these  products.  At  the  year's 
end  the  6(b)  reports  filed  by  the  recipients  of  the  Orders  were  being  analyzed 
by  the  staff  in  compliance  with  the  Commission  directive. 

Still  another  special  project  worked  on  during  the  year  relates  to  the  adver- 
tising of  manufacturers  of  automobiles  which  emphasize  power,  high  speed 
potential,  and  racing  themes.  Pursuant  to  Commission  directive  of  April  1967, 
letters  were  sent  to  the  four  major  manufacturers  alerting  them  to  areas  of  adver- 
tising the  Commission  may  find  objectionable  and  advising  them  that  they  had 
six  months  wherein  to  take  corrective  action.  A  monitoring  program  of  the 
advertising  of  the  industry  is  currently  in  effect.  At  the  completion  of  this 
effort  recommendation  will  be  made  as  to  what  action,  if  any,  would  be 
appropriate. 

PROGRAMS  FOR  FISCAL  YEARS  199  AND  1970 


Estimated  man-years 


Projects— Type  of  action 


1969 

1970 

1971 

1972 

10 
1 

11 
2 

11 

2 

11 
2 

11 

11  

13 

13 

13 

Rulemaking  and  compliance 

Special  matters 

Total  man-years 

Total  man-years  availabel 


Increases  Requested 

In  order  to  adequately  carry  forward  the  planned  program  for  fiscal  year  1970. 
an  additional  $19,000  is  requested  to  provide  two  attorneys;  one  GS-12  and 
one  GS-9. 

Work  Programs — Fiscal  1910 

The  major  goals  and  objectives  of  the  Division  of  Trade  Regulation  Rules  for 
the  fiscal  year  1970  will  continue  to  be  directed  to  and  concentrate  on  matters 
of  con.sumer  protection  in  special  fields  and  the  elimination  of  trade  restraints. 
In  the  latter  field,  emphasis  has  been  placed  on  the  promulgation  of  rules  to  cor- 
rect practices  involving  discrimiuatoi-y  pricing  and  advertising  allowances  under 
Sections  2(a)  and  2(d)  of  the  amended  Clayton  Act.  AVith  respect  to  consumer 
protection,  particular  emphasis  is  centered  on  programs  aft"ecting  health  and 
safety  for  consumers  and  the  curtailing  of  offensively  deceptive  practices. 

Once  a  Trade  Regulation  Rule  is  issued,  the  work  of  the  Division  does  not  end. 
Normally  a  period  of  six  to  twelve  months  intervenes  between  the  adoption  and 
effective  date  of  a  Rule.  This  is  the  period  of  counseling  and  interpreting  during 
which  the  staff  assists  affected  parties.  Thereafter  a  compliance  program  is 
undertaken.  The  procedure  usually  followed  is  to  write  to  aft"ected  parties  ap- 
proximately sixty  days  before  the  effective  date  of  the  Rule  reminding  them  of 
the  Rule  requirements  and  offering  our  assistance  if  needed.  On  the  effective 
date,  a  second  letter  follows  requesting  these  parties  to  show  the  manner  of  their 
compliance  with  the  Rule.  This  is  usually  followed  by  such  activity  as  continued 
monitoring  of  advertising  and  periodic  spot  checks  with  industry  members. 


MAINTAINING    COMPETITION 

Neic  Projects 

Dry  Bakery  Products. — The  Commission  continues  to  be  faced  with  price  and 
promotional  allowance  discriminations  under  Sections  2(a)  and  2(d)  of  the 
amended  Clayton  Act  in  the  Dry  Bakery  Products  Industry.  Prior  proposals  for 
a  Rule  have  been  held  in  abeyance  pending  further  Commission  action  in  the 
National  Biscuit  case,  which  it  is  believed  will  be  terminated  .so  that  the  staff 
can  go  forward  on  a  Rule  in  FY  1970.  The  industry,  while  spread  among  286 
companies,  i.s  dominated  by  the  three  largest  members  (National,  Sunshine,  and 
United)  who  do  approximately  three-fourths  of  the  total  value  of  shipments. 
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Vend-Pak  Products. — This  industry  is  a  companion  of  the  Dry  Bakery  Prod- 
ucts Industry.  The  only  distinction  between  the  two  is  that  the  product  line  in 
this  industry  is  distributed  through  vending  machines.  Otherwise,  the  same 
problems  plague  the  industry,  and  in  the  promulgation  of  a  Dry  Bakery  Prod- 
ucts Rule,  the  Vend-Pak  Industry  may  be  included. 

Magazine  and  Book  Distribution. — In  the  distribution  of  magazines,  books  and 
periodicals  there  exist  some  elements  of  vertical  territorial  restrictions,  price 
fixing  by  national  publishers  and  distributors,  and  exclusive  dealing  on  the  part 
of  wholesalers  and  distributors.  These  practices  as  pre.sently  brought  to  our 
attention  have  the  effect  of  foreclosing  entry  in  the  market  and  other  aspects  of 
monopolization.  Some  extensive  preliminary  studies  will  have  to  be  undertaken 
prior  to  formulating  rulemaking  procedures,  but  the  practices  by  their  nature 
warrant  priority  consideration  with  due  regard  to  this  Division's  investment  of 
manpower  and  financial  resources. 

Compliance  Program 

Synthetic  Fibers. — This  proceeding  is  designed  to  maintain  competition  rel- 
ative to  promotional  practices  in  the  Man-made  Fiber  Industry  which  are  be- 
lieved to  be  violative  of  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act. 
It  is  contemplated  that  a  Rule  will  be  adopted  during  fiscal  year  1969  and  that 
efforts  to  obtain  compliance  with  the  Rule  will  continue  through  fiscal  year 
1970.  Involved  is  discriminatory  promotional  allowances  for  such  fibers  as  Nylon, 
Dacron,  Fortrel,  Kodel,  and  others. 

Men's  and  Boys'  Tailored  Clothing. — Continuing  survey  and  compliance  work 
for  this  industry,  involving  some  635  manufacturers  doing  about  two  billion  dol- 
lars annually  in  net  volume  of  shipments,  will  receive  active  consideration. 

Boys'  Apparel. — A  Rule  dealing  with  violations  of  Sections  2(d)  and  2(e)  of 
the  amended  Clayton  Act  will  be  promulgated  during  fiscal  year  1969.  Need  for 
such  a  Rule  is  indicated  by  the  fact  that  industry  members  generally  fail  to 
furnish  written  promotional  plans.  Inasmuch  as  this  industry  has  approximately 
300  members,  survey  and  compliance  work  to  insure  effectiveness  of  the  Rule  will 
continue  through  FY  1970. 

Knitted  Outerii-ear. — As  is  the  case  in  the  two  aforementioned  industries,  a 
rulemaking  proceeding  will  be  completed  during  fiscal  year  1969  to  discourage 
and  prevent  violations  of  amended  Clayton  Act  Sections  2(d)  and  2(e)  through 
failure  to  use  written  promotional  plans.  A  compliance  program  will  be  inaug- 
urated during  fiscal  year  1970  and,  because  of  the  size  of  the  industry  (1,100 
manufacturers  with  one  billion  dollars  in  annual  sales),  such  program  will  ex- 
tend through  FY  1970  and  beyond. 

Special  Projects 

Rugs  and  Carpets. — During  the  program  year,  the  Division  will  continue  to 
devote  staff  time  to  the  Special  Reports  being  filed  by  industry  members  at  the 
direction  of  the  Commission.  Due  to  the  fact  that  the  material  being  submitted 
by  the  industry  requires  detailed  analysis  by  the  staff  to  determine  whether  prac- 
tices of  the  industry  warrant  treatment  under  the  trade  regulation  rule  proced- 
ure, it  is  anticipated  that  preliminary  work  preceeding  the  preparation  of  a  re- 
port to  the  Commission  will  not  be  concluded  until  fiscal  year  1970.  Further,  if 
it  is  determined  that  a  rulemaking  proceeding  is  necessary  and  .should  be  initi- 
ated, work  on  the  project  may  well  continue  beyond  the  program  year. 

CONSUMER    PROTECTION 

New  Projects 

Crankcasc  Additives. — This  matter  relates  to  false  and  deceptive  claims  for 
various  chemical  preparations  to  be  added  to  lubricating  oil  of  automobiles.  Pre- 
liminary scientific  evidence  indicates  that  most,  if  not  all,  such  oil  additives 
are  of  dubious  value,  some  are  harmful  and  most  are  useless.  There  are  an  esti- 
mated 121  producers  of  oil  additives,  doing  approximately  146  million  dollars 
annually. 

Power  Tools. — The  protection  of  consumers  from  the  shock  hazards  of  house- 
hold electrical  tools  and  appliances  throughout  possible  promulgation  of  a  Trade 
Regulation  Rule  is  contemplated  in  fiscal  year  1970.  It  is  expected  that  this  proj- 
ect will  follow-up  matters  considered  by  the  National  Commission  on  Product 
Safety.  The  industry  involved  is  tremendous,  both  in  number  of  manufacturing 
members  and  value  of  shipment  of  products  (estimated  at  147  million  dollars). 
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Toothpaste. — Recent  television  commercials  seem  to  indicate  that  dentrifice 
manufacturers  are  engaged  in  all-out  campaigns  claiming  that  their  toothpaste 
will  produce  "whiter"  teeth,  rather  than  extolling  the  capabilities  of  the  denti- 
frice to  reduce  cavities  and  clean  teeth  generally.  Involved  in  this  proceeding 
could  be  some  20  dentrifice  manufacturers,  doing  over  180  million  dollars  annu- 
ally in  sales. 

Chemical  Silver  Cleaners. — Dangers  exist  in  the  indiscriminate  use  of  this 
type  of  silver  cleaners.  Such  cleaners  do  not  polish  silver,  they  simply  remove 
tarnish.  Since  such  cleaners  usually  contain  a  poisonous  chemical  (thiourea 
or  cyanide)  they  should  not  be  used  for  cleaning  silver  pieces  that  come  into 
contact  with  food.  A  proceeding  looking  to  adequate  warning  of  consumers  of 
dangers  inherent  in  such  cleaners  will  be  undertaken. 

Compliance  Program 

Major  Electrical  Appliances. — Rulemaking  and  compliance  relative  to  viola- 
tions of  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act  is  also  noted  in  the 
Major  Electrical  Appliance  Industry,  which  consists  of  approximately  45  manu- 
facturers and  800  distributors  doing  an  annual  sales  volume  of  about  four  bil- 
lion dollars. 

Automotive  Lubricating  Oils. — In  many  instances  consumers  are  being  offered 
for  use  in  their  automobiles  low  grade  virgin  lubricating  oils,  which  are  not  fit 
for  the  high  speed,  high  compression  engines  used  in  late  model  cars.  Clearly 
defined  mnimum  standards  for  lubricating  oils  will  serve  to  protect  consumers 
in  the  operation  of  their  automobiles.  Annual  sales  of  lubricating  oils  run  well 
over  one  billion  dollars  annually,  with  a  significant  amount  being  offered  in  the 
low  grade  oils. 

Light  BuWs. — Disclosure  of  lumen  output  and  designated  life  of  electric  light 
bulbs  commonly  used  in  homes  is  the  subject  of  this  proceeding.  The  compliance 
survey  will  require  examination  of  sales  promotional  material,  labeling,  pack- 
aging and  advertising  to  assure  proper  informational  disclosure.  There  are 
approximately  27  domestic  manufacturers  of  light  bulbs,  in  addition  to  about  15 
private  label  dealers  and  importers,  whose  products  are  sold  throughout  a  wide 
variety  of  stores. 

In  addition  special  compliance  attention  will  be  given  to  existing  Trade  Regu- 
lation Rules  covering  deceptive  practices  affecting  products  such  as  Stainless 
Steel  Tableivare,  Cookivarc,  Permanent  Press  Wearitig  Apparel,  and  Automoblie 
Air  Conditioners. 

Rules  planned  to  be  issued  in  1969  will  also  receive  special  attention  in  1970 
and  will  include  the  Glass  Fiber  Draperies,  Curtains  and  Fabrics,  Pesticides, 
Deceptive  Transistor  Count  (Radios),  Analgesics,  and  others  previously 
discussed. 

DIVISION    OF    ADVISORY    OPINIONS 

The  Division  of  Advisory  Opinions  prepares,  for  the  Commission's  considera- 
tion, proposed  advisory  opinions  in  response  to  requests  of  individuals,  partner- 
ships and  corporations.  These  opinions  discuss  the  legality  of  proposed  courses  of 
action  and.  when  finally  rendered,  are  binding  upon  the  Commission.  The  Agency 
retains  a  right  to  rescind  any  opinion,  however,  should  subsequent  developments 
indicate  a  necessity  for  so  doing.  The  advisory  opinion  procedure  is  offered  to 
businessmen  to  assist  them  in  avoiding  use  of  practices  which  may  be  contrary 
to  laws  administered  by  the  Commission. 

Accomplishments — Fiscal  1968 

While  the  total  requests  for  advice  remained  about  the  .same  as  the  number 
received  during  the  preceding  year,  173  processed  requests  for  advisory  opinions 
were  forwarded  to  the  Commission.  This  number  compares  with  the  131  re- 
quests forwarded  during  the  preceding  year.  One  hundred  and  thirty-six  opin- 
ions were  issued  by  the  Commission  during  the  year,  representing  a  substantial 
increase  over  the  eighty-three  opinions  issued  during  fiscal  year  1967. 

Incoming  requests  dealt  with  questions  arising  under  practically  all  of  the 
numerous  statutes  administered  by  the  Commission.  Most  of  them,  however, 
came  within  the  scope  of  the  Federal  Trade  Commission  Act  and  the  amended 
Clayton  Act  and  involved  either  actual  or  potential  trade  restraints  or  actual  or 
potential  deceptive  practices. 

The  questions  presented  and  the  opinions  rendered  by  the  Commission  involved 
many  problems  having  a  high  degree  of  economic  or  social  impact,  and  involving 
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complex  issues  of  law.  In  this  regard,  in  the  area  of  trade  restraints,  the  Com- 
mission affirmatively  granted  opinion  clearance  to  two  requests  concerning  pro- 
posed mergers,  while  disapproving  six  other  merger  proposals. 

One  of  the  affirmative  opinions  granting  merger  clearance  followed  Com- 
mission policy  to  encourage  the  growth  of  regional  dairies  by  permitting  a  small 
dairy  to  be  acquired  by  a  somewhat  larger  regional  company.  The  other  opinion 
approved  a  proposed  combination  of  two  moderately  sized  building  materials  cor- 
porations which  were  not  in  competition  with  each  other  since  each  served  dif- 
ferent customers  in  different  geographical  areas. 

An  opinion  of  considerable  social  and  economic  significance  dealt  with  a  prob- 
lem faced  by  minority  groups  in  ghetto  areas.  The  problem  in  question  involved 
one  group  of  manufacturers  who  were  contemplating  an  offer  to  extend  credit 
terms  to  residents  in  ghetto  areas  to  assist  in  establishing  retail  stores.  The  ap- 
plicants were  concerned,  however,  that  such  an  offer  might  occasion  violation  of 
the  Robinson-Patman  Act's  prohibition  of  price  discriminations.  Drawing  upon 
its  knowledge  of  competitive  conditions  within  the  industry  in  question,  the  Com- 
mission, through  an  advisory  opinion,  was  able  to  open  the  way  for  manufac- 
turers to  help  put  minority  people  into  new  businesses  of  their  own.  As  a  result, 
approximately  20  million  dollars  will  be  allocated,  on  extended  repayment  terms, 
for  some  500  new  stores,  owned  and  operated  by  those  who  dwell  in  the  inner  city 
in  ghetto  areas. 

Other  opinions  rendered  during  the  year  ranged  across  such  diverse  subjects 
as  drug  advertising,  disclosure  of  foreign  origin  of  imported  products,  selective 
leasing  of  shopping  center  space,  and  computerized  collection  and  dissemination 
of  marketing  information,  among  others. 

During  the  year  the  Division  vigorously  implemented  an  earlier  Commission 
decision  to  make  public  digests  of  its  advisory  opinions  whenever  possible.  Many 
businessmen  have  advised  that  publication  of  these  digests  has  been  instru- 
mental in  persuading  them  not  to  embark  upon  a  questionable  course  of  busi- 
ness actio'1  which  n>e-  m  gh*-  bav  oHierwse  taivsu^d  had  I'ot  thp->'  le' ii  made 
aware  of  the  fact  that  the  Commission  regarded  the  practice  In  question  to  be 
illegal. 

Program  for  Fiscal  Year  1970 

While  the  workload  of  the  Division  of  Advisory  Opinions  is  primarily  de- 
pendent upon  requests  for  opinions  from  the  business  community,  it  is  antici- 
pated that  approximately  200  requests  will  be  processed  during  fiscal  year  1969 
and  that  this  figure  will  be  exceeded  in  FY  1970. 

In  addition,  the  Commission  has  recently  taken  action  to  require  recipients 
of  advisory  opinions  granting  clearance  to  tri-partite  promotional  programs,  to 
file  compliance  reports  within  six  month.  Considerable  staff  time  will  be  invested 
in  processing  the  forty  reports  to  be  rendered  to  the  Commission  in  connection 
with  currently  outstanding  advisory  opinions.  Further,  this  action  will  be  fol- 
lowed in  the  future  with  new  advisory  opinions  dealing  with  questions  arising 
in  connection  with  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act. 

In  this  connection,  proposed  revised  Guides  for  Advertising  Allowances  and 
other  Merchandise  Payments  and  Services  Compliance  with  Sections  2(d)  and 
2(e)  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act  are  being 
published  and  circulated  to  the  public  and  business  community  for  comment. 
These  proposed  Guides,  as  did  the  1967  amendment,  call  attention  to  the  avail- 
ability of  Commission's  advisory  opinion  procedure  and  invite  those  contem- 
plating implementation  of  tri-partite  promotional  plans  to  make  use  of  the 
procedure.  Because  of  the  widespread  publicity  which  the  proposed  Guides  them- 
selves will  receive  and  because  the  development  of  three-party  promotional 
plans  is  becoming  increasingly  common,  it  is  anticipated  that  this  area  of  the 
law  will  account  for  a  considerable  upswing  in  the  Division's  workload,  both  in 
preparing  opinions  and  processing  compliance  reports. 

A  portion  of  the  Commission's  available  manpower  will  continue  to  be  de- 
voted to  the  preparation  and  indexing  of  the  advisory  opinion  digests  which 
have  proved  so  valuable. 

Increase  Requested — Fiscal  Year  1910 

To  meet  the  anticipated  increase  in  workload,  especially  that  involving  the 
aforementioned  compliance  reports,  an  additional  $14,000  is  requested  to  provide 
one  GS-13  attorney. 
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BUREAU  OF  ECONOMICS 


Allotment 
fiscal  year  1969 


Requested 
fiscal  year  1970 


Positions  Amount    Positions  Amount    Positions 


Increase 
fiscal  year  1970 


Amount 


Officeot  the  Director... 38  $300,000  38 

Division  of  Economic  Evidence 27  319,000  31 

Division  of  Industry  Analysis 29  309,500  38 

Division  of  Financial  Statistics 37  321,500  41 

Total  personal  services 131  1,250,000  148 

Travel 9,000 

Other  expenses 15,000 

Total 131  1,274,000  148 


$300,000 

370,000  4      $51,000 

429, 500  9      120, 000 

350, 500  4       29, 000 

1, 450, 000  17      200,  000 

9,000 

15,000 

1,474,000  17      200,000 


Bureau  of  Economics 

The  principal  responsibilities  or  objectives  of  tlie  Bureau  of  Economics  are  (1) 
to  review,  study,  analyze  and  make  reports  on  economic  developments  affecting 
the  structure,  conduct  and  performance  of  the  economy  with  the  view  to  pin- 
pointing actual  or  potential  problems  which  may  adversely  affect  competition,  and 
to  suggest  appropriate  corrective  actions  for  such  problems;  and  (2)  to  assist 
in  the  implementation  of  the  Commission's  law  enforcement  programs  relating 
to  antimonopoly  and  deceptive  practices.  In  carrying  out  these  responsibilities 
the  Bureau's  principal  output  is  information  and  analyses  which  give  direct  sup- 
port to  the  development  and  implementation  of  Ct)mmission  actions  associated 
with  its  efforts  to  maintain  competition  and  protect  the  consumer. 

For  administrative  purposes  the  Bureau  is  divided  into  the  Office  of  the 
Director  and  three  divisions.  Division  of  Economic  Evidence.  Division  of  Indus- 
try Analysis,  and  Division  of  Financial  Statistics. 


OFFICE  OF  THE  DIRECTOR 

The  primary  function  of  the  Office  of  the  Director  is  to  exercise  general  super- 
vision over  the  operations  of  the  Bureau. 

The  Statistical  Services  Section  and  the  Stenographic  Services  Section,  which 
provide  statistical  and  stenographic  services  for  the  entire  Bureau,  are  also  in 
the  Director's  Office. 

No  additional  funds  are  requested  for  fiscal  1970  to  provide  the  necessary  .steno- 
graphic and  statistical  services  for  the  Bureau. 

DIVISION'  OF  INDUSTRY  .\NALYSIS 

The  function  of  the  Division  of  Industry  Analysis  is  to  plan  and  carry  out  a 
research  program  designed  to  provide  information  and  analysis  which  will  first 
and  foremost  assist  the  rommission  in  the  implementation  and  development  of 
competition  and  consumer  protection  programs.  They  are  designed  also  to  pro- 
vide Congress  and  other  interested  Government  agencies  with  information  suit- 
able for  consideration  of  legislative  and  adnnnistrative  reforms  with  respect  to 
Government  policy  towards  business.  An  outline  of  projected  programs  for  fiscal 
years  1969  and  1970  and  manpower  requirements  follows : 

AccotnpUsh niciits,  Fiscal  1968 

Maintainhuj  Competition. — Research  programs  focusing  on  the  maintenance 
of  competition,  which  were  completed  in  fiscal  year  19GS,  include  an  analysis  of 
competitive  conditions  in  the  baking  industry  {Economic  Report  on  the  Baking 
huUixtrii) .  This  study  examined  trends  in  market  structure  and  business  prac- 
tice and  i)erformance  characteristics.  One  of  the  highlights  of  the  report  is  the 
clarity  with  which  it  reveals  the  adver.se  effects  of  collusive  arrangements  on 
I)rices.  The  Division  staff  also  assisted  in  the  completion  of  two  reports,  Auto- 
mobile Warranties  and  the  U.se  of  (lames  of  Chance  in  Food  Retailing. 

In  connecti(m  with  the  Division's  Study  of  Pricing  Policies  Used  by  Food 
Retailers,  a  preliminary  draft  of  the  grocery  pricing  practices  in  the  District  of 
Columbia  and  in  San  Francisco  was  completed  In  fiscal  1968.  Price  checks  were 
made  of  stores  located  in  the  low-income  areas  of  the  above  cities  in  order  to 
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determine  if  there  were  substantial  differences  in  the  pricing  in  the  stores  serving 
low  and  high  income  sections  of  these  cities.  Substantial  data  have  been  collected 
regarding  pricing  and  merchandising  practices  and  a  final  report  on  this  study  is 
expected  to  be  completed  in  fiscal  1969. 

In  fiscal  1968,  in  addition  to  the  Bureau  of  Economic's  annual  summary  of 
merger  statistics  which  indicated  the  trends  in  merger  activity,  the  Division 
of  Industry  Analysis  is.sued  a  Special  Statistical  Report  on  Large  Mergers  in 
Manufacturing  and  Mining.  This  report  contains  specific  financial  and  product 
information  for  large  mergers  for  the  twenty-year  period  1948-1967.  In  addition 
to  focusing  on  large  mergers,  the  report  classified  mergers  as  to  type,  i.e.,  hori- 
zontal, vertical,  and  conglomerate,  and  listed  the  names  of  the  acquired  and 
acquiring  companies. 

Consumer  Protection. — In  fiscal  1968  the  Division  of  Industry  Analysis  com- 
pleted a  study  on  Installment  Credit  and  Retail  Sales  Practices  of  District  of 
Columbia  Retailers.  This  study  undertook  to  analyze  marketing  practices  of 
retailers  specializing  in  serving  low-income  consumers  and  comparing  these 
practices  to  retailers  serving  the  general  market.  It  revealed  that  prices  and 
credit  costs  to  low-income  consumers  were  substantially  above  those  with  more 
affluence.  It  concluded  further  that  certain  impediments  to  competition  prevented 
merchants  from  focusing  on  price  and  quality  in  serving  their  customers,  the 
most  notable  of  which  were  limited  access  to  installment  credit  and  limited  con- 
sumer awareness  of  alternative  buying  opportunities. 

Another  area  of  research  involving  problems  of  consumer  protection  is  manu- 
facturer warranties  of  durable  goods.  In  fiscal  1968  an  examination  of  automobile 
warranty  practices  was  completed.  Subsequently,  the  study  of  warranties  has 
been  extended  to  include  a  variety  of  "big  ticket"  consumer  goods  (refrigera- 
tors, washing  machines,  freezers,  etc.).  This  study  is  in  a  preliminary  stage  and 
seeks,  through  voluntary  cooperation  with  manufacturers,  to  detail  the  extent 
of  warranty  coverage,  methods  for  warranty  service  and  the  nature  of  man- 
ufacturer distributor  relationships  in  maintaining  warranty  systems. 

Programs  far  Fiscal  1969  and  1970 
Maintaining  Competition 

(1)  Concentration  and  Diversification  Study — During  the  past  two  years,  the 
staff  has  ben  engaged  in  the  collection  of  information  concerning  those  firms 
which  constitute  the  upper  size  strata  of  American  manufacturing.  Although  a 
number  of  attempts  have  been  made  to  measure  long-term  trends  in  concen- 
tration, past  studies  have  suffered  from  serious  data  inadequacies.  As  a  result, 
no  definitive  long-term  concentration  series  exists.  Controversies  have  arisen  as 
to  the  direction  of  change  in  aggregate  concentration,  its  level,  its  relation  to 
merger  activity,  and  apparent  cyclical  changes  in  concentration. 

The  Division  has  solved  most  of  the  data  collection  and  reconciliation  prob- 
lems associated  with  reviewing  aggregate  concentration  trends.  In  developing 
a  long-time  series,  the  fullest  possible  use  has  been  made  of  data  resources  in- 
cluding unpublished  data  of  the  Internal  Revenue  Service,  Bureau  of  Census, 
OPA  and  other  present  and  past  Government  agencies. 

It  is  expected  that  fiscal  1969  will  mark  the  completion  of  that  phase  of  the 
concentration  and  diversification  study  which  focuses  on:  (a)  changes  in  the 
level  of  concentration  over  the  last  two  decades;  (b)  the  impact  of  mergers  as 
a  .source  of  growth  for  large  firms  (both  absolute  and  relative)  ;  (c)  the  charac- 
teristic of  rank  changes  among  the  leading  firms  in  the  country  and  the  factors 
contributing  to  these  rank  changes;  and  (d)  the  pattern  of  industrial  diversifi- 
cation involving  large  firms,  particularly  the  extent  of  diversification  and  the 
method  of  attainment. 

(2)  Wehh  Pomerene  Associations  and  the  Structure  of  International  Competi- 
tion.— In  part,  because  of  the  Conunis.sion's  .special  responsibility  with  respect  to 
enforcement  of  the  Webb  Pomerene  Act,  and,  in  part,  because  of  the  structural 
changes  occurring  regarding  the  degree  of  foreign  involvement  by  American  cor- 
porations, we  have  undertaken  to  develop  a  program  which  examines  the  com- 
petitive consequences  of  patterns  of  American  foreign  investment.  Because  of 
shortages  of  personnel,  this  project  has  not  proceeded  as  rapidly  as  had  initially 
been  contemplated.  In  fiscal  1970  it  is  expected  that  this  research  program  will 
have  to  be  continued  to  embrace  a  detailed  review  of  specific  industry  sectors. 
This  review  will  undertake  to  focus  on  so-called  bottleneck  competitive  problems 
in  the  American  economy  and  the  effect  of  foreiegn  trade  and  foreign  policy  on 
the  maintenance  or  alleviation  of  these  problems. 
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(3)  Unfair  Competitive  Practices. — The  principal  activity  with  regard  to  this 
area  of  research  involves  an  evaluation  of  selling  and  pricing  practices  in  rela- 
tion to  the  marketing  of  television  advertising  time.  In  1968,  an  initial  data 
request  was  submitted  to  the  three  major  television  networks.  Information  sought 
inchuled  patterns  of  time  sales  and  the  terms  of  such  sales  for  prime  time  pro- 
grams. This  information  was  suggestive  of  discriminatory  patterns  in  pricing. 
However,  it  did  not  provide  a  suthcient  basis  for  proceeding  to  the  development 
of  a  spcefiic  policy  action  and  additional  data  requests  had  to  be  submitted  at  the 
end  of  fiscal  1968.  No  replies  have  been  received  as  yet  but  they  should  become 
available  in  early  fiscal  1969.  The  information  sought  involves  primarily  the  use 
of  tie-in  deals  ( involving  prime  and  non-prime  times  and  practices  with  respect 
to  acce.ss  to  sponsorship-type  programs  versus  participation-tyi)e  time  purchases). 
In  fiscal  1970  it  is  contemplated  that  a  follow-up  study  in  this  area  designed  to 
review  overall  access  of  firms  of  varying  size  to  key  advertising  media  will  be 
undertaken. 

(4)  Study  of  Conglomerate  Merfjers.~In  fiscal  1969,  the  Bureau  of  Economics 
contemplates  an  extended  investigation  of  causal  factors  and  market  conse- 
quences of  the  current  conglomerate  merger.  This  study,  undertaken  at  the  request 
of  the  Commission,  will  involve  a  large-scale  review  of  motives  for  mergers,  con- 
sequences and  policy  implications.  The  study  will  attempt  to  categorize  the  differ- 
ent types  of  conglomerate  mergers,  the  reasons  for  conglomerate  or  diversifica- 
tion-type mergers,  the  market  performance  of  firms  engaged  in  such  mergers,  and 
the  conglomerate  diversification.  Though  the  first  stage  of  this  project,  which  is 
an  overall  review  and  evaluation,  will  be  completed  in  1969,  it  is  expected  that  in 
fiscal  1970  subsidiary  questions  arising  from  the  earlier  study  will  be  subject  to 
investigation.  In  particular,  we  contemplate  an  examination  of  the  effects  of 
structural  changes  on  various  aspects  of  industrial  performance.  Special  atten- 
tion will  be  given  to  trends  in  profit  and  pricing  behavior,  investment  decisions, 
promotion,  and  research  and  development  programs  for  key  industry  sectors  most 
significantly  affected  by  recent  merger  trends. 

(5)  Trends  in  Merger  Activity. — For  some  years  now,  the  Federal  Trade  Com- 
mission has  been  looked  to  as  the  principal  source  for  data  on  trends  in  merger 
activity.  Each  fiscal  year  the  Commission  publishes  its  annual  review  of  merger 
activity.  Two  series  are  regularly  presented  in  this  study.  One  depicts  total 
merger  activity.  The  other  focuses  on  large  acquisitions  ($10  million  or  more) 
involving  mining  and  manufacturing  firms.  Each  of  these  series  reached  record 
heights  in  fiscal  1968.  Preliminary  data  for  the  current  year  indicate  that  still 
hisrher  levels  are  being  reached. 

This  statistical  program  is  the  key  monitor  element  in  our  merger  enforce- 
ment program  as  well  as  the  key  indicator  of  changing  characteristics  in  the  cur- 
rent merger  movement  which  may  justify  special  economic  analysis.  In  recent 
years  one  of  the  most  notable  aspects  of  the  current  merger  movement  has  been 
the  shift  toward  conglomerate-type  mergers. 

Consumer  Protection 

(1)  Warranties. — It  is  necessary  that  this  study  continue  in  fiscal  1969  and 
1970  in  order  to  develop  further  an  analytical  review  of  manufacturer  warranty 
programs. 

(2)  Home  Improvements. — The  Commission,  as  well  as  the  Congress,  has  be- 
come increasingly  concerned  about  problems  of  consumer  welfare  with  respect 
to  the  home  improvement  industry.  Our  studies,  as  well  as  those  of  others,  reveal 
a  variety  of  trouble  spots  involving  deception,  exorbitant  loan  fees,  etc.  Before 
Congress  is  a  propo.sal  for  a  special  appropriation  to  stud.v  the  home  improve- 
ment industry.  Whether  or  not  this  appropriation  is  approved  in  fiscal  1969.  Ave 
will  undertake  a  preliminary  analysis  of  the  structure  of  the  home  improvement 
industry  and  undertake  to  devise  a  plan  where  policy  implementation  will  elimi- 
nate some  of  the  most  obvious  flagrant  practices  in  the  area.  It  is  anticipated 
that,  once  the  planning  stage  is  past,  additional  staff  will  be  required  to  com- 
plete the  research  in  this  area. 

(3)  Truth  in  Lending. — Though  Commission  enforcement  responsibility  with 
re-spect  to  the  recentl.v  passed  Truth  in  Lending  bill  does  not  become  effective 
until  1970,  we  nevertheless  are  assigning  one  person  in  fiscal  1969  to  this  pro- 
gram. Effective  enforcement  of  Truth  in  Lending  will  require  careful  planning 
and  avoidance  of  an  approach  which  emphasizes  case-b.v-case  enforcement.  It  is 
an  area  in  which  consumer  and  business  education  should  be  heavily  emphasized 
to  encourage  insofar  as  possible  voluntary  compliance.  It  is  also  an  area  in  which 
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many  local  and  state  organizations  may  be  tapped  to  further  the  Commission's 
guidance  program.  Because  of  the  newness  of  this  program  and  the  breadth  of 
our  legislative  responsibility,  planning  resources  must  be  allocated  at  the  pro- 
gram's inception.  Detailed  manpower  requirements  for  fiscal  1970  are  developed 
elsewhere. 

(4)  Analysis  of  Automobile  Insurance. — The  Federal  Trade  Commission  has 
been  directed  by  Congress  to  participate  at  the  request  of  the  Department  of 
Transportation  in  developing  and  analyzing  information  suitable  for  an  evalua- 
tion of  the  automobile  insurance  industry.  This  project  is  slated  to  last  two  years, 
at  the  end  of  which  the  Department  of  Transportation  is  to  submit  a  special 
port  to  Congress.  The  Department  has  indicated  an  interest  in  requesting  spe- 
cial staff  papers  from  the  Federal  Trade  Commission  in  relation  to  this  research 
program. 

Program  Planning  and  Special  Projects. — Experience  indicates  that  this  area 
of  the  Division's  operations  absorbs  the  largest  portion  of  available  manpower. 
Specific  activities  include  the  following :  special  ad  hoc  projects  at  the  request 
of  the  Commission  and  at  the  request  of  other  bureaus  of  the  Commission  in- 
volving the  development  and  planning  of  enforcement  programs,  advisory  assist- 
ance to  individual  Commissioners  on  pending  matters,  analysis  regarding  eco- 
nomic implications  of  proposed  legislation  at  the  request  of  the  Commission  and 
the  General  Counsel,  preparation  of  testimony  evaluating  legislative  proposals 
and  providing  background  information  for  such  proposals,  special  studies  in  re- 
sponse to  requests  of  other  Government  agencies,  e.g.,  Council  of  Economic  Ad- 
visors, Small  Business  Administration,  Agency  for  International  Development, 
and  General  Services  Administration. 

It  is  always  difficult  to  project  manpower  reqwirements  in  association  with 
these  activities.  Our  experience  has  been  that  a  minimum  of  one-third  to  one- 
half  of  the  staff  is  tied  up  at  any  one  time  on  these  special  projects.  Seven  posi- 
tions are  allocated  for  this  category  in  1969  and  ten  are  requested  for  1970.  Both 
of  these  are  absolute  minimum  estimates  of  needs  in  this  area.  This  is  particu- 
larly so  with  the  projected  application  of  program  planning  budgeting  within  the 
Commission  since  the  Bureau  of  Economics  is  formally  directed  to  provide  ad- 
visory services  in  the  establishment  and  implementation  of  these  programs  across 
all  bureaus  within  the  Commission. 

Increases  Requested  1910 

Considering  the  projects  under  way  in  fiscal  1969  in  the  Division  which  will 
continue  into  fiscal  1970,  plus  the  new  programs  planned  for  1970,  an  additional 
S120,000  is  requested  to  provide  nine  additional  economists  as  follows :  one  GS- 
15,  one  GS-14,  three  GS-13,  two  GS-12  and  two  GS-11. 

The  following  tabulation  shows  the  manpower  requirements  for  the  fiscal  years 
1969  and  1970. 

PROJECTED  PROFESSIONAL  MANPOWER  REQUIREMENTS,  FISCAL  YEARS  1969  AND  1970 

Fiscal  year  Fiscal  year 

1969  1970 

I.  Maintaining  competition: 

(a)  Mergers: 

1.  Conglomerate 5  4 

2.  Concentration,  mergers,  and  diversification 2  2 

(b)  Webb-Pomerene  associations  and  the  structure  of  international  competition.  1  2 

(c)  Unfair  competitive  practices: 

1.  Television 2  2 

2.  Retail  food  pricing.. 1  

(d)  Program  planning  and  special  projects 6  10 

II.  Consumer  protection: 

(a)  Truth  in  lending 1  3 

(b)  Other  projects: 

1.  Home  improvements 1  3 

2.  Warranties 1  2 

III.  Reports  to  Congress  and  special  statistical  reports: 

(a)  Trends  in  mergers 3  3 

(b)  Automobile  insurance 2  3 


Total 25  34 
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DIVISION  OF  ECONOMIC  EVIDENCE 

This  Division's  primary  function  is  to  make  economic  analyses  wliicli  will 
aid  the  Commission  in  enforcing  the  laws  which  it  administers  and  to  assist  the 
legal  bureaus  in  the  implementation  of  enforcement  programs  designed  to  deal 
with  designated  problem  areas,  all  of  which  are  concerned  with  the  princiixil 
goals  of  maintaining  competition  and  protecting  the  consumer. 

Accomplish mcnts,  Fiscal  196S 

Maintaining  Competition. — The  Division's  primary  contribution  to  the  Com- 
mission's goal  of  maintaining  competition  during  fiscal  1Q68  are  stated  below. 

The  Division  in  1968  spent  most  of  its  effort  on  matters  concerned  with  Sec- 
tion 7  of  the  Clayton  Act.  The  Division  attempts  to  develop  a  logical  and  coherent 
approach  to  mergers  and  acquisitions  as  well  as  to  search  out  and  verify  factual 
data  needed  to  support  these  approaches.  In  fiscal  1968  the  staff  screened  approx- 
imately 1.900  mergers  and  acquisitions  and,  in  addition,  assisted  the  Compliance 
Division  with  divestiture  problems  arising  out  of  10  Section  7  orders.  All  told,  the 
Division's  staff  spent  approximately  two-thirds  of  its  time  on  Section  7  work. 
For  the  fiscal  year  1968,  the  Division  participated  in  51  inve.stigations  opened 
by  letters  of  inquiry,  all  of  which  related  to  Section  7  of  the  Clayton  Act.  The 
Division's  stafif  also  worked  closely  with  attorneys  in  the  Merger  Division  in 
developing  the  theory  and  the  evidence  to  support  the  issuance  of  four  complaints 
charging  violations  of  Section  7.  The  major  problem  area  with  respect  to  mergers 
and  acquisitions  is  the  extremely  rapid  growth  in  the  number  of  large  mergers, 
particularly  of  the  conglomerate  type,  which  require  in-depth  investigation  and 
analysis.  At  least  170  large  mergers  (acquisitions  where  the  acquired  firm  had 
total  assets  of  $10  million  or  more)  were  recorded  for  the  calendar  year  1967, 
while  82  large  mergers  have  been  recorded  for  the  first  half  of  1968.  Prior  to  1967, 
the  highest  number  ever  recorded  was  101,  for  the  year  1966. 

In  fiscal  1968  the  Division's  staff  assisted  in  the  development  and  documenta- 
tion of  several  merger  complaints  involving  major  conglomerate  questions.  An- 
other major  accomplishment  of  the  Division  of  Economic  Evidence  was  to  par- 
ticipate in  the  development  of  Commission  enforcement  policy  statements,  most 
notably  applying  to  product  extensions  mergers  in  grocery  products,  manufactur- 
ing. 

Preliminary  work  was  also  undertaken  to  develop  enforcement  policy  pro- 
grams in  other  industrial  sections.  Intensive  effort  by  the  staff  resulted  in  the 
issuance  of  an  important  Section  7  Clayton  Act  complaint  in  the  auto  parts  in- 
dustry, and  a  6(b)  survey  was  initiated  and  appi-oved  covering  the  automobile 
parts  industry.  This  survey  should  yield  data  to  provide  an  understanding  of  the 
structure  of  this  industry  and  at  the  same  time  enable  the  Commission  to  cope 
more  adequately  with  the  large  number  of  mergers  and  acquisitions  occurring 
in  this  industry. 

In  addition  to  its  work  on  mergers,  the  staff  concerned  it.self  with  various 
compliance  matters,  particularly  divestiture  orders  relating  to  the  dairy  industry, 
advisory  opinion  matters,  and  a  problem  associated  with  synthetic  fibers.  The 
Division  also  did  a  study  of  sugar  pricing,  a  case  study  of  reciprocity,  and  an 
analysis  of  promotional  expense  for  utilities  for  a  subcommittee  of  the  House 
of  Representatives.  An  economist  in  the  Division  also  made  a  substantial  contri- 
bution in  an  important  price  discrimination  case,  including  the  preparation  of 
exhibits  and  testifying  as  a  witness. 

Not  all  of  the  Division's  work  related  directly  to  particular  legal  cases.  During 
the  year  the  Division  made  considerable  progress  with  its  study  concerning  the 
manufacture  and  distribution  of  household  consumer  products.  This  study  is 
being  carried  out  through  an  analy.sis  of  the  operations  of  one  of  the  large  multi- 
line household  consumer  products  manufacturing  companies. 

Consumer  Protection. — Two  important  projects  were  completed  in  fiscal  1968 
which  contributed  substantially  to  the  Commission's  program  of  consumer  pro- 
tection. A  preliminary  "Economic  Report  on  the  Use  of  Games  of  Chance  in 
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Food  Retailing"  was  submitted  to  the  Commission.  In  this  study  the  nnalytical 
framework  and  factual  basis  for  such  promotions  were  ])resented.  This  study 
reqaired  more  intensive  and  concerted  effort  by  a  few  staff  members  than  any 
other  project  completed  during  fiscal  1968. 

A  "Staff  Report  on  Automobile  Warranties"  was  also  completed  during  the 
fiscal  year.  Economists  from  the  Bureau  of  Economics  and  attorneys  from  the 
Bureau  of  Deceptive  Practices  contributed  .iointiv  toward  the  completion  of  this 
report.  The  highlight  of  the  study  related  to  performance  records  of  the  manu- 
facturers and  dealers  under  the  warranty,  consumer's  reaction  to  warranty 
services,  costs  of  the  warranty  to  the  manufacturer  and  the  extent  to  which  the 
dealer  is  reimbursed,  reasons  for  consumer  complaints  concerning  services  under 
the  warranty.  Activities  relating  to  both  of  the  above  studies  have  carried  over 
into  fiscal  1969. 

In  addition  to  the  completion  of  the  above  reports,  the  Division  worked  closely 
with  the  Bureau  of  Deceptive  Practices  with  respect  to  the  administration  of 
the  Truth-in-Packaging  law. 

Programs  for  Fiscal  1969  and  1970 

Maintaining  Cmnpetition. — Several  of  the  programs  with  which  the  Division 
was  concerned  in  fiscal  1968  will  continue  into  fiscal  1969  and  fiscal  1970. 

(1)  Merger  Screening  an  Analysis. — With  merger  activity  occurring  at  an  all- 
time  rate,  it  is  expected  that  this  activity  will  require  increased  efforts  on  the 
part  of  the  staff  in  fiscal  1969  and  fiscal  1970,  in  addition  to  the  economic  as- 
sistance which  the  staff  regularly  makes  to  the  Division  of  Mergers.  Several  of 
the  .senior  staff  members  will  be  needed  to  work  on  the  study  of  conglomerate 
mergers  which  the  Commission  has  requested  to  make  for  the  Senate  Antitrust 
and  Monopoly  Committee  and  .Toint  Economic  Committee. 

(2)  Survey  of  the  Automobile  Parts  Industry. — This  survey,  although  ap- 
proved and  initiated  in  fiscal  1968,  will  continue  through  fiscal  1969.  In  fact, 
most  of  the  work  will  have  to  be  done  this  fiscal  year.  More  than  90  respondents 
are  to  be  surveyed  and  it  will  entail  considerable  man-hours  to  tabulate  and 
analyze  the  data  obtained. 

(3)  Household  Consumer  Products. — The  study  of  changes  in  the  structure  of 
this  business,  which  began  in  fiscal  1968  will  continue  as  one  of  the  major  activi- 
ties for  the  Division  in  fiscal  1969. 

(4)  Reciprocity. — The  Divisiou  will  continue  to  work  with  lawyers  in  the 
Division  of  General  Trade  Restraints  on  investigations  of  leading  companies 
where  reciprocity  is  believed  to  be  practiced  on  a  systematic  basis. 

(5)  Magazine  and  Paper  Back  Book  Industry. — The  Division  has  been  asked 
to  assist  the  Program  Review  Officer  in  understanding  the  structure  of  the 
magazine  and  paper  back  book  industry  and  in  developing  proposals  for  coping 
with  the  absence  of  competition  in  this  industry. 

(6)  Industrywide  Enforcement  Policy  Respecting  Mergers.— In  fiscal  1969  the 
Division  has  been  asked  to  prepare  an  enforcement  policy  statement  and  merger 
guidelines  for  the  textile  industry.  The  staff  is  also  studying  the  forest  products 
industry  to  see  if  it  is  feasible  to  have  guidelines  in  that  area. 

Consumer  Protection 

(1)  Expansion  of  Report  on  the  Use  cff  Games  of  Chance. — In  fiscal  1969  the 
staff  has  been  asked  to  expand  its  report  on  games  of  chance  in  food  retailing  to 
include  the  use  of  games  in  the  gasoline  marketing  industry.  Data  on  this  aspect 
of  the  use  of  games  will  be  obtained  from  hearings  held  by  the  House  Select  Com- 
mittee on  Small  Business. 

(2)  Industrywide  Investigation  of  the  Eearvng  Aid  Industry. — The  Division 
has  been  asked  to  cooperate  with  the  trial  staff  if  a  detailed  investigation  of  this 
industry  is  warranted  by  the  results  of  a  preliminary  investigation  which  is  now 
under  way. 
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Increases  Requested  1970 

Because  of  the  very  large  increase  in  mergers  and  the  increased  demands  upon 
the  Division  for  assistance  in  the  area,  plus  the  added  workload  arising  from 
requests  to  assist  the  Compliance  Division  in  the  enforcement  of  divestiture 
orders,  an  additional  $51,000  is  requested  to  provide  four  economists :  two  GS-13 
and  two  GS-12. 

DIVISION    OP   FINANCIAL    STATISTICS 

The  function  of  the  Division  of  Fnancial  Statistics  is  to  produce  the  Qiiartcrhi 
Financial  Reports  for  Manufacturing  Corporations.  This  report  is  published 
jointly  with  the  Securities  and  Exchange  Commission. 

Maintaining  Competition 

The  Quarterly  Financial  Report  is  a  basic  source  of  economic  and  financial 
data  with  which  economic  concentration  in  corporate  manufacturing  is  meas- 
ured. These  quarterly  summaries  contain  pertinent  information  regarding  the 
relative  importance  in  our  competitive  economy  of  various  sizes  of  manufacturing 
corporations.  They  are  also  used  to  measure  efficiency,  appraise  costs,  compare 
the  profitability  of  different  industries  and  various  sizes  of  companies,  and  as  an 
indicator  of  the  relative  movement  of  sales  and  profits  for  the  manufacturing 
segment  of  the  economy. 

The  Bureau  of  the  Budget  and  the  Senate  Subcommittee  on  Antitrust  and 
Monopoly  have  requested  the  Commission  to  expand  these  published  reports  to 
include  newspapers.  There  is  little  or  no  competitive  and  economic  information 
available  about  newspapers  that  might  throw  light  on  the  solution  of  the  prob- 
lem as  to  how  economically  beneficial  joint  operating  arrangements  might  be 
entered  into  within  the  context  of  existing  antimerger  and  antitrust  law.  The 
Commission  and  the  Congress  could  better  evaluate  the  situation  if  they  had  eco- 
nomic and  financial  data  showing  where  our  newspapers  are,  how  they  operate 
and  exist,  what  is  the  extent  of  their  financial  difficulties,  and  why  competitive 
restrictions  are  claimed  to  be  required.  Expanding  the  FTC-SEC  quarterly  finan- 
cial reporting  program  is  the  first  step  in  making  available  to  the  Commission  and 
to  the  Congress  this  type  of  economic  and  financial  information  about  news- 
papers. 

Increases  Requested  1910 

In  order  to  take  care  of  the  work  required  to  include  newspapers  in  the  Quar- 
terly Financial  Report,  four  additional  employees  are  required  as  follows :  one 
GS-9  accountant,  two  GS-7  accountants,  and  one  GS-.5  clerk-stenographer  at  a 
total  cost  of  $29,000. 

TRUTH  IN  LENDING  (NEW  PROGRAM) 

Requested,  fiscal  year  1970  Increase,  fiscal  year  1970 


Positions  Amount  Positions  Amount 


Personal  services         .     ...  200  $2,110,000  200  $2,110,000 

Travel... V. 135,000 135,000 


Total 200  2,245,000  200  2,245,000 

Enforcement  of  the  Tkuth  In  Lewding  Act 

On  May  29,  1968,  the  President  signed  Public  Law  90-321  which  is  cited  as  the 
Consumer  Credit  Protection  Act.  The  Commission's  responsibilities  are  set  forth 
in  Title  I,  known  as  the  Truth  in  Lending  Act. 

The  scope  of  the  Commission's  responsibility  amounts  to  $43  billion  of  the  1967 
total  of  $99  billion  of  consumer  credit  outstanding — more  than  43  percent  of  the 
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total.  To  cope  reasonably  with  the  magnitude  of  this  enforcement  responsibility, 
the  Federal  Trade  Commission  requests  $2,600,000  for  fiscal  year  1970,  the  first 
full  fiscal  year  of  operation. 

Coverage  and  Administrative  Enforcement 

The  Truth  in  Lending  Act,  Title  I  of  the  Consumer  Credit  Protection  Act, 
requires  finance  companies,  banks,  other  lenders  and  retailers  to  irifoKtt  borrow- 
ers and  credit  customers  of  credit  charges  in  terms  of  annual  percentage  rate  on 
the  declining  balance  of  obligations.  These  creditors  also  have  to  inform  borrow- 
ers of  the  dollars-and-cents  cost  of  financing  loans  and  purchases.  The  truth  in 
lending  provisions  take  effect  on  July  1,  1969. 

Disclosure  provisions  of  the  Act  generally  apply  to  loan.s  and  installment 
purchases  up  to  $25,000  and  to  mortgages  of  any  amount  for  home  buying.  (Credit 
for  business  or  commercial  purposes  is  not  covered  by  this  law.)  The  Act  also 
includes  a  special  provision  for  revolving  charge  accounts  used  by  many  depart- 
ment stores  and  some  other  retailers.  Both  monthly  and  annual  interest  rates  on 
these  accounts  would  have  to  be  stated. 

Since  advertising  is  often  a  primary  inducement  to  consumer  purchases,  the 
Act  applies  comparable  standards  of  disclosure  to  the  advertisement  of  credit 
transactions.  Advertisements  mentioning  any  figures  for  credit  would  have  to 
provide  detailed  information  on  annual  interest  rates,  cash  prices,  incidental 
charges  and  other  conditions. 

Administrative  enforcement  of  the  Act  follows  existing  lines  of  responsibility 
for  those  industries  subject  to  federal  regulation.  The  nine  enforcement  agencies 
for  truth  in  lending  are  the  Comptroller  of  the  Currency  (national  banks)  ;  the 
Federal  Reserve  Board  (member  banks  of  the  Federal  Reserve  System,  other 
than  national  banks)  ;  the  Federal  Deposit  Insurance  Corporation  (federally 
insured  state  nonmember  banks)  ;  the  Federal  Home  Loan  Bank  Board  (federal 
savings  and  loan  associations)  ;  the  Bureau  of  Federal  Credit  Unions  (federal 
credit  unions)  ;  the  Interstate  Commerce  Commission  (common  carriers)  ;  the 
Civil  Aeronautics  Board  (air  carriers)  ;  the  Secretary  of  Agriculture  (activities 
subject  to  the  Packers  and  Stockyard  Act,  except  section  406)  ;  and  the  Federal 
Trade  Commission  (business  generally). 

Concerning  the  Commission's  responsibility,  the  Act  provides  that  except  to 
the  extent  that  enforcement  requirements  are  specifically  committed  to  some 
other  Government  agency,  the  Commission  will  enforce  such  requirements.  In- 
dicative of  the  broad  range  of  the  Commission's  assignment,  the  Commission's 
powers  under  its  organic  legislation  are  available  in  enforcing  compliance  by 
any  person  (or  organization)  with  truth  in  lending  requirements,  "irrespective 
of  whether  that  person  is  engaged  in  commerce  or  meets  any  other  jurisdictional 
tests  in  the  Federal  Trade  Commission  Act." 

Magnitude  of  the  Commission  Role 

The  Commission  has  the  lion's  share  of  enforcement  responsibility  for  truth 
in  lending  measured  by  the  share  of  consumer  credit  (nearly  one-half)  held  b.v 
lenders  within  the  Commission's  purview.  Total  consumer  credit  outstanding  in 
the  economy  at  the  end  of  1967  amounted  to  $99  billion.  Assuming  that  new 
installment  credit  in  a  year  approximates  the  amount  outstanding,  it  appears 
that  consumer  credit  financed  clo.se  to  $100  billion  of  consumer  purchases  during 
1967.  This  is  more  than  one-fifth  of  total  personal  consumption  expenditures  in 
1967  ($492  billion)  as  recorded  in  the  national  income  accounts. 

Leaving  aside  mortgage  credit,  in  1967  interest  and  other  credit  charges  paid 
by  consumers  for  the  use  of  consumer  credit  totaled  about  $14  billion.  This  outlay 
approximates  the  interest  payments  on  the  $300  billion  federal  debt.  It  also  ex- 
ceeds the  amounts  consumers  spent  for  men's  and  boys'  clothing,  for  furniture 
and  appliances,  for  electricity-gas-and  water,  and  for  doctor  and  dentist  bills. 

Consumer  credit  consists  of  two  major  types,  installment  and  noninstallment. 
At  the  end  of  1967,  installment  credit  totaled  $78  billion  or  79  percent  of  the 
outstanding  consumer  credit  and  noninstallment  credit  was  $21  billion  or  21 
(36-138  O — 70 — Vol.  3 ^70 
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percent  of  the  total.  As  of  May  30,  1967,  total  consumer  credit  outstanding 
reached  $100.3  billion.  By  the  start  of  fiscal  1970,  it  is  estimated  that  total  con- 
sumer credit  ivill  amount  to  $110  billion. 

Installment  credit  covers  all  consumer  credit  that  is  scheduled  to  be  repaid  in 
two  or  more  payments.  The  four  main  classes  of  installment  credit  and  the 
amounts  outstanding  at  the  end  of  1967  follow:  automobile  paper  ($31  billion), 
other  consumer  goods  paper  ($21  billion),  home  repair  and  modernization  loans 
($4  billion),  and  personal  loans  ($22  billion).  On  the  other  hand,  noninstallment 
credit  comprises  those  forms  of  consumer  credit  that  are  to  be  repaid  in  a  lump 
sum  (e.g.  charge  accounts,  $8  billion). 

To  quantify  the  Commission's  share  of  responsibility  of  the  consumer  credit 
"universe",  the  accompanying  Table  I  shows  the  components  of  consumer  credit 
and  estimates  the  amounts  outstanding  held  by  financial  institutions  and  retail 
outlets.  The  table  identifies  the  types  of  credit  holders  assigned  by  the  new  law  to 
the  Federal  Trade  Commission  and  to  the  other  administering  agencies.  For  ex- 
ample, under  personal  loans  (the  fourth  column  on  the  left  under  installment 
credit),  the  largest  lender  (commercial  banks)  is  the  responsibility  of  the  bank- 
ing agencies  (symbol  1),  and  the  second  listed  holder  of  personal  loans — sales 
finance  companies  (symbol  6) — falls  within  the  Commission's  ambit.  Similarly,  in 
the  case  of  charge  accounts  for  the  noninstallment  credit  sector,  the  Commission 
has  jurisdiction  over  department  stores  and  other  retail  outlets. 

To  focus  on  the  Commission's  assigned  area  within  the  entire  consumer  credit 
field,  Table  II  shows  the  major  types  of  consumer  credit  held  by  all  lenders  and 
the  shares  held  by  lenders  subject  to  Commission  jurisdiction  under  the  Truth  in 
Lending  Act.  The  table  establishes  that  lenders  within  the  Commission's  jurisdic- 
tion accounted  at  the  end  of  1967  for  $43  billion  of  consumer  credit  outstanding, 
which  represents  431/2  percent  of  the  $99  billion  total.  By  the  start  of  fiscal  1970, 
it  is  estimated  that  lenders  subject  to  Commission  srirveillance  will  hold  nearly 
$50    hillion    of   the   $100    billion   in   consumer   credit   outstanding. 

Table  II  also  reflects  that  lenders  within  the  Commission's  scope  accounted  for 
42  percent  of  the  noninstallment  credit.  Such  lenders  held  31  percent  of  the  auto- 
mobile paper  and  69  percent  of  other  consumer  goods  paper,  as  well  as  86  percent 
of  charge  accounts  and  72  percent  of  service  credit. 

Industries — The  Finance  Industry  and  Retail  Outlets  Subject  to  FTC  Jurisdic- 
tion   Under  the  Truth  in  Lending  Act 
The  major  holders  of  consumer  credit  that  the  Act  places  within  the  Commis- 
sion's authority  are  as  follows : 

Major  holder  group — Credit  outstanding  on  Dec.  IS,  1697 

Millions 

Finance  companies $23,  073 

Sales  finance  companies 16,  851 

Personal  finance  companies 6' 222 

Department  stores 6,  805 

Furniture    stores 1'  ^^ 

Other  retail  outlets '^'  1^| 

Service  credit  companies 3,  908 

Automobile  dealers 506 

Total  credit  held  by  lenders  subject  to  FTC 43, 195 

Total  consumer  credit.  United  States 99,228 
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TABLE  II.— ESTIMATED  SHARE  OF  CONSUMER  CREDIT  OUTSTANDING  AS  OF  DEC.  31,  1967,  HELD  BY  LENDERS 
SUBJECT  TO  THE  JURISDICTION  OF  THE  FEDERAL  TRADE  COMMISSION  UNDER  THE  TRUTH  IN  LENDING  BILL 


Consumer  credit  (in  millions  of  dollars) 


Major  types  of  consumer  credit 


Held  by  lenders 

Held  by  all      subject  to  FTC 

lenders  jurisdiction 


Percent  held  by 
lenders  subject 
to  FTC  jurisdic- 
tion to  all  lenders 


Consumer  credit,  total 

Installment  credit 

Automobile  paper. 

Other  consumer  goods  paper 

Home  repair  and  modernization  loans 
Personal  loans.. 

Noninstallment  credit 

Single  payment  loans 

Charge  accounts 

Service  credit 


$99, 228 

$43, 195 

43.5 

77, 946 

32,  746 

42.0 

31,197 

21,328 

3,731 

21,690 

9,666 

14,  692 

113 

8,275 

31.0 

68.9 

3.0 

38.2 

21,282 

10,  449 

49.1 

8,267 
7,595 
5,420 


6,541 
3,908 


86.1 
72.1 


Source:  Federal  Reserve  Bulletin  A-48  (April  1968)  for  data  on  types  of  credit  of  all  lenders  (col.  2);  consu  mer  credi 
held  by  lenders  subject  to  FTC  based  on  table  I  and  estimates  of  FTC  Office  of  Program  Review. 

(1)  The  Finance  Industry — Finance  companies  account  for  $23  billion  in  con- 
sumer credit,  or  a  majority  of  the  $43  billion  total  consumer  credit  held  by 
creditors  within  the  Commission's  reach  under  the  Act.  These  companies  can  be 
classified  on  the  basis  of  the  principal  types  of  receivables  on  their  books.  Sales 
finance  companies  buy  installment  paper  which  arises  from  retail  sales  of  auto- 
mobiles, other  consumer  goods,  or  from  outlays  for  residential  and  repair  loans. 
By  contrast,  personal  finance  companies  specialize  principally  in  making  personal 
cash  loans.  However,  subsidiaries  of  sales  finance  companies,  formed  largely 
through  mergers,  also  make  personal  loans.  At  the  close  of  1967,  sales  finance 
companies  had  $2.8  billion  in  personal  loans  ovitstanding  and  personal  (con- 
sumer) finance  companies  held  $5.5  billion. 

The  Commission's  truth  in  lending  mandate  in  the  finance  industry  covers  sig- 
nificant firms  operating  in  a  large  and  critical  market.  In  the  sales  finance  com- 
pany sector,  there  are  1,200  companies  with  gross  loans  of  $16  billion  in  1965, 
according  to  the  most  recent  Federal  Reserve  Board  survey  of  Finance  Com- 
panies, Mid-1965,  reprinted  from  the  Federal  Reserve  Bulletin  536  (April,  1967). 
General  Motors  Acceptance  Corp.  is  the  nation's  largest  captive  sales  finance  com- 
pany with  total  capital  funds  of  $1.1  billion  at  the  end  of  1967.  C.I.T.  Financial 
Corp.  is  the  largest  independent  sales  finance  company  with  total  capital  funds 
of  $828  million  at  the  close  of  1967.  (A  sales  finance  independent  does  not  get 
any  of  financing  from  a  parent  manufacturing  or  retail  company ;  a  captive  does 
get  such  financing.) 

The  Act  states  that  Congress  finds — "the  competition  among  the  various  finan- 
cial institutions  and  other  firms  engaged  in  the  extension  of  consumer  credit 
would  be  strengthened  by  the  informed  use  of  credit."  Sales  finance  companies 
with  $25  million  and  more  in  gross  loans  outstanding  in  1965  accounted  for  about 
93  percent  of  the  total  gross  loans  reported  in  the  aforesaid  Federal  Reserve 
survey.  The  five  largest  captive  sales  companies  ranked  by  total  capital  funds  at 
the  end  of  1967  are:  (1)  General  Motors  Acceptance  Corp.  ($1.1  billion)  ;  (2) 
Ford  Motor  Credit  Co.  ($322  million)  ;  (3)  Sears  Roebuck  Acceptance  Corp. 
($266  million)  ;  (4)  General  Electric  Credit  Corp.  ($245  million)  ;  and  (5)  Chrys- 
ler Financial  Corp.  ($230  million).  Due  largely  to  the  merger  trend,  about  25 
percent  of  the  small  sales  finance  companies  in  1960  had  become  subsidiaries  of 
other  sales  finance  companies  by  1965  or  had  gone  out  of  business. 

In  the  personal  finance  industry  sector  in  1965  there  were  2,500  personal  finance 
companies  with  gross  loans  of  $9  billion.  Personal  finance  companies  with  $25 
million  and  over  in  gross  loans  in  1965  held  80  percent  of  the  total  gross  loans. 
The  five  largest  personal  finance  companies  in  1967  rank  as  follows  based  on 
total  indicated  capital  funds:  (1)  Beneficial  Finance  Co.  ($506  million);  (2) 
Household  Finance  Corp.  ($420  million)  ;  (3)  Seaboard  Finance  Co.  ($137  mil- 
lion), (4)  Liberty  Loan  Corp.  ($115  million)  ;  and  (5)  General  Finance  Corp. 
($74  million). 
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The  economic  dimensions  of  the  Commission's  responsibilities  under  the  Act 
is  a  universe  or  "regulatory  market"  of  3700  finance  companies  (with  tens  of 
thousands  of  retail  branches)  that  hold  $23  billion  in  consumer  credit,  and  the 
hundreds  of  thousands  of  retail  outlets  (and  service  credit  companies)  that  ac- 
count for  an  additional  .$20  billion  of  consumer  credit.  These  industries  account 
for  the  Commission's  relevant  $43  billion  consumer  credit  field. 

(2)  Retail  Outlets. — The  Commission's  truth  in  lending  assignment  under 
the  Act  blankets  much  of  the  nation's  retail  trade  industries,  which  sector  in 
1963  (the  last  census  year)  consisted  of  1.7  million  establishments  with  total 
sales  amounting  to  $244  billion.  The  Commission's  mandate  reaches  some  4000 
department  stores  which  had  1903  sales  of  $20..5  billion. 

Department  stores  held  $6.8  billion  in  consumer  credit  in  1967,  of  which  about 
$5.5  billion  represented  installment  credit  on  consumer  goods  and  $1.3  billion  was 
in  noninstallment  cretlit  (charge  accounts).  Credit  sales  in  the  department  store 
industry  represent  close  to  60  percent  of  department  store  sales.  Standard  & 
Poor's  reports  that  a  significant  shift  from  charge  account  to  installment  credit 
selling  has  been  in  process  in  the  department  store  field  during  the  1960s.  Lead- 
ing department  stores  with  annual  sales  in  excess  of  one  billion  dollars  are  Fed- 
erated Department  Stores,  Allied  Stores,  and  May  Department  Stores. 

The  Commission's  consumer  credit  role  encompasses  the  related  mail  order 
field  which  is  dominated  by  two  major  concerns — Sears,  Roebuck  which  had  sales 
of  $194  million  in  1967  and  Montgomery  Ward  with  1967  sales  totaling  $166 
million.  The  credit  business  of  Sears  accounts  for  about  57  percent  of  its  sales, 
that  of  Montgomery  Ward  around  47  percent.  Gamble-Skogmo  obtains  some  20 
percent  of  its  sales  from  mail  order  catalog  stores  as  a  result  of  its  1964  ac- 
quisition of  Aklens.  Another  important  mail  order  company — Spiegel — is  a  sub- 
sidiary of  Beneficial  Finance  Co.,  which  is  the  nation's  largest  personal  finance 
company. 

Another  major  retail  holder  of  consumer  credit  within  the  Commission's  scope 
are  furniture  stores  which  held  $3.9  billion  in  installment  credit  on  consumer 
goods  at  the  end  of  1967.  The  19(?3  Census  of  Business  reports  that  there  were 
55,000  furniture,  home  furniture  stores  (SIC  571)  with  total  sales  of  $6.8  billion. 
There  are  as  many  as  5000  companies  making  furniture,  led  by  Kroehler  Manu- 
facturing Co.  with  sales  of  $104.8  million  in  1967  and  Basset  Furniture  Indus- 
tries with  sales  volume  of  $90.6  million. 

Other  retail  outlets  account  for  $7.2  billion  in  consumer  credit,  which  divides 
into  $1.9  billion  of  installment  credit  on  consumer  goods  and  $5.3  billion  on  non- 
installment  credit  (charge  accounts).  This  category  of  "other  retail  stores"  rep- 
resents the  following  types  of  retail  trade :  jewelry  stores ;  lumber,  building, 
hardware  dealers ;  apparel  stores ;  automobile  tire  and  accessory  stores ;  and  all 
other  retailers.  Using  the  1963  Census  of  Business,  these  retail  outlets  combined 
account  for  about  250.000  establishments  with  annual  sales  of  $33  billion. 

Auto  dealers  hold  a  significant  $506  million  in  consumer  installment  credit 
(auto  paper).  At  the  close  of  1967  there  were  about  28,550  auto  dealers  handling 
the  passenger  cars  of  domestic  manufacturers  as  follows :  General  Motors, 
12,800;  Ford,  7100;  Chrysler,  6300;  and  American  Motors,  2300.  Installment 
sales  in  1967  accounted  for  about  68  percent  of  total  auto  sales.  The  Commission 
must  cover  the  credit  disclosure  practices  of  these  auto  dealers  as  well  as  the 
thousands  of  used  car  and  imported  car  dealers. 

(3)  Oil  Companies — Credit  Cards. — The  Commission's  truth  in  lending 
terrain  includes  credit  cards  consisting  largely  of  oil  company  receivables  arising 
from  consumers'  use  of  gasoline  credit  cards.  jMost  of  the  major  oil  companies, 
such  as  Texaco,  Shell  Oil  and  Gulf  Oil,  have  some  type  of  credit  card  program. 
About  70  million  oil  company  credit  cards  are  in  existence,  involving  an  estimated 
$1  billion  in  consumer  credit  outstanding. 

Some  petroleum  companies  appear  to  have  agreements  with  other  oil  com- 
panies to  honor  the  other's  credit  card  in  certain  geographical  areas.  Major  oil 
companies  have  also  been  extending  the  services  their  credit  cards  offer  by  sign- 
ing up  hotels,  motels  and  restaurants  to  honor  their  credit  cards.  Since  such 
credit  card  systems  may  result  in  certain  monopolistic  and  deceptive  practices, 
there  is  a  real  need  for  surveillance  of  the  structure,  operation,  cost  disclosure! 
and  competitive  implications  of  credit  card  programs  of  oil  companies  and  other 
involved  industries. 

(4)  Service  Credit  Companies.— The  Commission's  jurisdictional  area  extends 
to  service  credit  companies  which  held  nearly  $4  billion  in  consumer  credit  at 
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the  end  of  1967.  Service  credit  consists  of  the  amount  owed  by  individuals  to 
professional  practitioners  and  service  establishments.  The  main  component  of 
service  credit  is  that  owed  to  hospitals  and  doctors.  Other  types  of  consumer 
service  credit  are  the  amounts  owed  to  colleges  and  credit  for  funeral  and  legal 
services.  Service  credit  also  includes  credit  for  automobile  repairs  and  for 
television  repair  services. 

Establising  a  Bureau  of  Truth   in  Lending 

The  Commission's  budget  request  for  $2.6  million  to  administer  truth  in 
lending  will  provide  the  means  for  reasonably  effective  enforcement  of  the 
Act.  There  will  be  established  within  the  Commission  a  Bureau  of  Truth  in 
Lending  with  a  200-man  staff.  The  enforcement  program  will  be  designed  to 
cover  the  industries  accounting  for  the  .$43  billion  consumer  credit  field  under 
the  enforcement  authority  of  the  FTC — ^a  universe  of  at  least  a  quarter  million 
companies — using  scientific  sampling  procedures.  The  requested  $2.6  million 
represents  only  0/100  of  1%  of  the  $43  billion  credit  universe. 

The  bureau  will  concentrate  thoroughly  and  continuously  on  the  credit  costs 
practices  of  the  major  finance  companies  and  the  large  retail  outlets,  while  spot- 
checking  the  hundreds  of  thousands  of  retailers  and  thousands  of  finance  com- 
panies that  constitute  the  Commission's  responsibility  under  the  Act.  Investiga- 
tions of  outside  complaints  on  credit  cost  deceptions  will  supplement  the  bureau's 
internally-generated  and  planned  actions.  Emphasis  will  also  be  given  to  a 
consumer  education  program. 

The  main  objectives  of  the  bureau  will  be  to  achieve  true  credit  cost  disclosure 
by  lenders  and  to  provide  a  meaningful  basis  for  informed  credit  shopping  by 
consumers.  The  funds  for  effective  Commission  enforcement  of  the  Act  should 
facilitate  price  competition  in  credit.  To  accomplish  these  ends,  the  bureau  will 
use  the  means  of  guidance,  education,  and  litigation. 

The  inspection  staff  will  call  on  finance  companies  and  retail  stores  in  large 
metropolitan  areas  and  other  locations  across  the  nation,  and  check  into  credit 
advertisements,  installment  contracts  and  billing  statements.  These  inspections 
will  educate  and  assist  retailers  extending  credit  to  get  their  credit  advertising 
and  credit  instruments  into  comi)liance  with  the  Act.  In  instances  where  business 
cooperation  proves  unsuccessful  and  violations  stand,  the  matters  will  be  referred 
for  formal  Commission  action.  The  bureau's  inspection  program  will  also  be 
directed  towards  counseling  those  retailers  who  deal  closely  on  credit  with  low 
income  people. 

The  bureau's  professional  staff,  including  economists,  credit  and  business 
analy.sts.  accountants,  and  .'statistical  si)ecialists  in  scientific  sampling  procedures, 
will  prepare  periodic  reports  for  the  Commission  and  for  publication  that  turn 
the  spotlight  of  publicity  on  truth  in  lending  conditions  in  industries  and  in  the 
economy. 

It  is  anticipated  that  in  order  to  carry  out  the  clear  intent  of  this  Act,  the  new 
bureau  will  be  concerned  with  practices  which  are  closely  related  to,  but  not 
actually  covered  by  it.  a.s,  for  example,  those  of  debt  consolidators.  This  is  con- 
sidered essential  to  the  development  of  reports  to  Congress  dealing  with  the 
adequacy  of  the  present  Act  in  affording  protection  from  deception  in  the  field 
of  consumer  credit. 

CONTINUED   PLANNING 

Included  in  the  foregoing  discussion  are  references  in  general  terms  to  the 
plans  for  bureau  operations.  Admittedly,  these  are  in  very  general  terms,  due  to 
lack  of  experience  in  this  enforcement  program.  On  the  one  hand,  we  know  that 
the  Act  applies  to  all  finance  companies :  on  the  other,  we  can  identify  all  of 
the  Department  Stores  in  this  country,  but  we  do  not  as  yet  know  which  ones  are 
selling  goods  on  ■credit,  even  presuming  that  most  are.  Presently,  we  are  talking 
witii  Dun  and  Rradstreet  to  determine  what  information  they  can  furnish  from 
their  data  bank  that  will  he  of  assistance  to  FTC  in  planning  for  this  enforce- 
ment program. 

It  is  intended  that  the  work  of  the  bureau  be  comjjuterized — including  each 
examination  of  each  busine.ss.  We  will  be  enabled,  by  means  of  the  information 
fed  into  our  data  bank,  to  make  informed  determinations  with  respect,  for  ex- 
ample, to  subject  areas  warranting  greater  or  lesser  attention,  by  type  or  size  of 
business,  geographic  location,  etc.  The  computer,  too,  will  furni.sh  much  of  the 
data  required  for  studies  of  the  credit  industrv. 
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Subject  to  ^-hanges  dictated  by  experience,  it  is  planned  that  the  bureau  will 
operate  through  three  divisions:  Division  of  Field  Inspection,  Division  of  Pro- 
gramming and  Studies,  and  Division  of  Enforcement  and  Compliance. 

The  Division  of  Field  InHpection,  comprising  approximately  one-half  the 
personnel  allocated  to  the  bureau,  will  be  staffed  by  non-lawyers,  the  ma.iority 
of  them  stationed  in  the  field,  examining  the  credit  practices  of  individual 
businesses.  The  initial  thrust  of  their  activity  will  be  to  sit  down  with  a  busi- 
nessman, determine  compliance  with  the  law  and  regulation,  and  attempt  to 
informally  assist  him  in  making  necessary  revisions  in  his  practices — report- 
ing to  Headquarters  so  that  pertinent  data  relating  to  each  interview  can  be 
incorporated  into  the  computer  bank  referred  to  above.  There  will  be  a  planned 
system  of  call-backs  to  determine  whether  recommended  changes  actually  have 
been  made  to  the  extent  manpower  is  available.  The  field  staff  will  also  be 
available  for  talks  to  industry  associations  and  consumer  groups  explaining 
the  regulations,  responding  to  questions,  and  helping  to  educate  the  businessman 
and  the  public. 

Tho  Division  of  Programming  and  Studies,  while  much  smaller,  will  con- 
stitute the  major  planning  arm  of  the  program.  It  is  this  division  which  will  plan 
the  business  segments  in  the  geographical  areas  to  be  inspected  by  the  field 
examiners,  receive  and  review  their  reports,  continually  evaluate  the  results 
and  direct  changes  in  emphasis  on  inspections,  conduct  studies  of  the  effective- 
ness of  the  Act  and  the  Commission's  program  in  implementation  thereof, 
prepare  reports  to  the  Commission  and  the  Congress  as  appropriate,  and  develop 
broad  based  educational  programs. 

As  indicated,  the  principal  effort  of  the  Bureau  will  be  to  administer  the 
law  with  a  minimum  of  legal  proceedings.  It  is  believed  that  the  regulation  will 
spell  out  requirements  so  clearly  that  compliance  therewith  is  simple  and  obivous, 
and  that  the  vast  majority  of  the  businessmen  will  comply  when  they  are 
educated  to  the  requirements  of  the  law.  Thus,  with  primary  emphasis  on  edu- 
cation during  the  early  stages  of  administration,  the  Division  of  Enforeenient 
and  Compliance,  composed  of  attorneys,  is  intended  to  be  the  smallest  of  the 
divisions,  and  increased  in  size  only  as  circumstances  require. 

Requested  Incre:ases — ^Truth-in-Lending  Program 


OFFICE   OF  THE   DIRECTOR 

GS-17    (Director) 1 

GS-16 1 

GS-15  2 

GS-8 1 

GS-7 1 

GS-6 1 

Total    7 


DIVISION   OF  FIELD   INSPECTION 

GS-16   (Division  Chief) 1 

GS-15  1 

GS-14 1 

GS-13   9 

GS-12 20 

GS-U   50 

GS-9 40 

GS-7  1 

GS-5 20 

Total   143 


DIVISION  OF   PROGRAMING   AND    STUDIES 

GS-16   (Division  Chief)    1 

GS-13  9 

GS-12 6 

GS-11   4 

GS-7  1 

GS-5 6 


Total 27 


DIVISION    OF   ENFORCEMENT   AND 
COMPLIANCE 

GS-16   (Division  Chief) 1 


GS-15 
GS-14 
GS-13 
GS-12 
GS-7  . 
GS-6  - 
GS-5  - 


1 
4 
8 
5 
1 
1 
2 


Total 23 


Personnel  compensation  for  above  employees $1,  985,  000 

Consultant   fees 125,  000 


Total   personnel   compensation 2, 110,  000 
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Personnel  benefits $150,  000 

Travel  135,  000 

■  ~ 

Communications  and  rent : 

Communications    15,  000 

Space  rent 100,  000 

Total  115,  000 

Printing  and  reproduction 10,  000 

Other  services : 

Building  alterations 20,  000 

Miscellaneous    expenses 15,  000 

Total  35,  000 

■  ~ 

Supplies  and  materials 20,  000 

Equipment  25,  000 

Total   request— 1970 2,  600,  000 

Personnel  Benefits. — The  amount  of  $150,000  will  be  required  for  personnel 
benefits  consisting  of  Civil  Service  retirement,  employee  life  insurance,  health 
benefits,  etc. 

Travel. — A  total  of  $135,000  is  requested  for  travel.  This  will  provide  an 
average  of  only  45  days  travel  for  120  employees. 

Communication  and  rents: 

CommnnicaUons. — The  amount  of  $15,000  is  requested  for  communications 
to  pay  for  additional  telephone  equipment  installation  and  service  charges  which 
will  be  required  not  only  in  Headquarters  but  also  in  various  field  stations. 

Rents. — Additional  space  will  be  required  to  house  all  of  the  200  employees 
requested  for  this  program.  The  amount  of  $100,000  is  requested  for  1970  which 
will  provide  an  average  of  only  100  square  feet  per  person  at  an  estimated  cost 
of  $5.00  per  square  foot.  Unquestionably,  more  than  100  square  feet  per  person 
will  be  required  to  provide  necessary  conference  rooms,  file  space,  executive 
offices,  etc.,  which  will  hopefully  be  offset  by  acquiring  necessary  space  outside 
the  Washington  area  at  a  lesser  cost  per  square  foot. 

Printing  and  Reproduction. — The  amount  of  $10,000  is  requested  for  printing 
and  reproduction  which  will  be  required  for  the  printing  of  forms,  special 
reports,  etc. 

Other  services: 

Building  Alterations. — It  is  estimated  that  the  amount  of  $20,000  will  be 
required  for  erecting  partitions  and  other  alterations  in  the  new  space  as  it 
has  been  our  experience  that  few.  if  any,  partitions  are  installed  and  consid- 
erable other  alterations  will  no  doubt  be  required. 

Miscellaneous  Expenses. — The  amount  of  $15,000  is  requested  for  miscellane- 
ous expenses  which  will  undoubtedly  be  incurred  in  setting  up  a  program  of 
this  magnitude  but  which  currently  cannot  be  otherwise  identified.  Included 
are  such  other  necessary  expeu.ses  as  moving  costs,  employee  training,  etc. 

Supplies  and  Materials. — The  cost  of  office  supplies  and  materials  is  esti- 
mated at  $20,000  for  1970. 

Equipment. — As  the  Commission  has  no  surplus  equipment  for  the  200  new 
employees,  the  necessary  desks,  chairs,  typewriters  and  other  furniture  and 
office  machines  must  be  purchased.  It  is  anticipated  that  the  purchase  of  prac- 
tically all  of  this  new  eipiipment  will  be  effected  during  the  latter  part  of  fiscal 
year  1969  at  a  cost  of  $100,000  from  funds  included  in  the  1969  Supplemental 
for  the  Truth  in  Lending  Program.  For  1970  it  is  estimated  that  some  addi- 
tional equipment  and  office  machines  will  also  be  required  and  the  amount  of 
$25,000  is  requested. 

Other  Expenses 

The  sum  of  $4,040,000  is  required  for  costs  other  than  salaries  for  fiscal  year 
1970.  The.se  costs  are  itemized  in  the  following  table: 
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Allotment  Requested  Increases 

fiscal  year  fiscal  year  fiscal  year 

Item  of  expense                                                                                    1969  1970  1970 

Personnel  benefits $1,064,000  $1,474,000  $410,000 

Travel  and  transportation  of  persons. _ _ 350,000  639,000  289,000 

Transportation  of  things 11,000  19,000  8,000 

Rent,  communications,  and  utilities 362,000  910,000  548,000 

Printing  and  reproduction 90,000  111,000  21,000 

Other  services  . 176,000  287,000  111,000 

Supplies  and  materials.. 206,000  290,000  84,000 

Equipment _ _             70,000  310,000  240,000 

Total 2,329,000  4,040,000  1,711,000 

PERSONNEL    BENEFITS 

The  sum  of  $1,474,000  is  required  for  personnel  benefits  as  shown  in  the 

following  table.  These  benefits  are  statutory  and  the  cost  reflects  the  Commis- 
sion's pro  rata  share  for  these  items. 


Allotment 

fiscal  year 

1969 

Requested 

fiscal  year 

1970 

Increase 

fiscal  yea 

197 

$914, 500 

$1,  268,  000 

68,  000 

121,000 

10,000 

4,500 

2,000  .. 

$353,500 

49,  000 
87,  000 

19,  000 
34,  000 

7,000 

3,000 

4,  000 
2,  000 

500 

500 

500  _. 

CSC  retirement  fund. 

CSC  employee  life  insurance.. 

Employee  health  benefits. 

Employers  share  PICA  taxes 

Public  health  services 

Incentive  awards 

Allowance  for  uniforms 

Total.. 1,064,000         1,474,000  410,000 


TRAVEL    AND    TRANSPORTATION    OF    PERSONS 

The  amount  of  $639,000  is  required  for  travel  expenses  in  1970  which  is  an 
increase  of  $289,000  over  the  allocation  for  1969.  This  amount  will  provide  for 
the  payment  of  transportation  expenses,  rental  of  automobiles,  subsistence,  in- 
cidental expenses  and  mileage  costs  for  the  use  of  privately  owned  automobiles 
for  ofiicial  travel. 

Of  this  increase  $135,000  will  be  required  by  the  new  Bureau  of  Truth  in 
Lending ;  $87,000  by  the  Bureau  of  Textiles  and  Furs ;  $37,000  for  the  Bureau  of 
Field  Operations;  $14,000  for  the  Bureau  of  Deceptive  Practices  and  $16,000 
for  the  Bureau  of  Restraint  of  Trade.  These  increases  are  explained  and  justi- 
fied in  the  Bureau  requests. 

TRANSPORTATION    OF    THINGS 

Funds  in  the  amount  of  $19,000  are  requested  for  this  item  in  1970,  which  is 
an  increase  of  $8,000  over  the  allocation  for  1969.  This  amount  will  be  needed  to 
defray  the  additional  costs  of  moving  household  goods  and  increased  allowances 
for  field  employees  who  are  transferred  during  the  year  in  accordance  with 
P.L.  89-516  and  Bureau  of  the  Budget  Circular  A-56. 

RENTS,    COMMUNICATIONS    AND    UTILITIES 

Rents  and  utilities 

It  is  estimated  that  $501,000  will  be  needed  for  payment  to  General  Services 
Administration  for  additional  space  necessary  for  the  new  employees  requested, 
which  is  an  increase  of  $445,000  over  the  allocation  for  space  in  1969.  Additional 
space  will  be  required  in  the  field  offices  as  well  as  in  Washington. 

In  1970  it  is  planned  to  convert  our  card  oriented  computer  to  a  tape  system. 
Rental  for  four  tape  stations  will  require  an  additional  $25,000  for  ADP  equip- 
ment rental. 
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Allotment 

fiscal  year 

1969 


Requested 

fiscai  year 

1970 


Increases 

fiscal  year 

1970 


Additional  space  rental  (GSA)__ _... _._ $56,000  $501,000             $445,000 

ADP  equipment  rental _. ._. ---  28.000  53,000                25,000 

Copyflo,  Xerox  and  print  shop  equipmerit.- ..- 54,000              54,000 

Total - ---  138,000  608,000               470,000 


Communication  services 

Funds  in  the  amount  of  $302,000  are  requested  for  communication  services 
whicli  represents  an  increase  of  $78,000  over  the  allocation  for  fiscal  year  1969. 
This  represents  the  additional  cost  of  telephone,  telegraph,  and  postal  services 
which  will  be  required  in  fiscal  year  1970  and  includes  installation  of  substan- 
tial additional  equipment  as  well  as  service  charges. 


PRINTING    AND   REPRODUCTION 

Funds  in  the  amount  of  $111,000  are  requested  for  printing  of  the  Com- 
mission's volumes  of  Decisions,  statutes,  court  briefs,  and  miscellaneous  ad- 
ministrative printing.  This  represents  an  increase  of  $21,000  over  the  allocation 
for  1969 ;  $10,000  of  this  increase  is  for  the  new  Truth  in  Lending  program 
and  $11,000  will  be  required  for  additional  costs  of  printing  voluminous  court 
briefs. 

OTHER    SERVICES 

This  account  Includes  all  miscellaneous  items  not  otherwise  classified.  The 
increases  necessary  because  of  increased  costs  are  a  follows  : 


Allotment 

fiscal  year 

1969 


Requested 

fiscal  year 

1970 


Increases 

fiscal  year 

1970 


Repairs  and  building  alterations $48,000  $100,000              $52,000 

Stenographic  reporting  services 32,000  46,000                 14,000 

Exhibits  and  testing     _. 61,000  86,000                 25,000 

Employee  training _  20,000  40,000                 20,000 

Special  services,  Government  agencies: 

BOASI,  corporate  statistics _ 6,000                6,000 

Internal  Revenue,  corporate  statistics 9,000                9,000 

Total 176,000  287,000               111,000 


SUPPLIES  AND  MATERIALS 

Funds  in  the  amount  of  $290,000  are  requested  for  supplies  and  materials 
representing  an  increase  of  $84,000  over  the  allocation  for  1969.  This  increase  is 
necessary  because  of  the  increased  cost  of  supplies  and  materials. 

Included  in  this  request  is  the  cost  of  the  annual  library  order  for  subscriptions 
and  publications  amounting  to  approximately  $48,000  which  is  no  increase  over 
the  costs  for  1968  and  1969. 

EQUIPMENT 

Funds  in  the  amount  of  $310,000  are  requested  for  new  equipment  in  fiscal  year 
1970,  which  represents  an  increase  of  $240,000  over  the  allocation  for  1969  to 
provide  the  following  items  : 

Desks,  chair  and  miscellaneous  furniture $95,  000 

Typewriters — Exchange  for  worn  and  obsolete  machines  and  new 

for    additional    employees 80.000 

Conversion  of  computer  central  processor  from  card  oriented  to 

tape  and  disc  operation 45,  000 

Calculators  and  Adding  Machines 17,  500 

(The  amount  requested  for  calculators  and  adding  machines  is 

for  replacement  of  obsolete  machines  over  15  years  old.) 
Dictaphones — replacement  and   new 2,  500 

Total  240, 000 

The  above  equipment  estimates  for  furniture  for  601  new  employees  are 
extremely  conservative  and  are  dependent  on  securing  a  large  amount  of  excess 
property  from  other  government  sources. 


FEDERAL  TRADE  COMMISSION  BUDGET  JUSTIFICATION  TO  THE 
BUREAU  OF  THE  BUDGET,  FISCAL  YEAR  1971 

Federal  Trade  Commission, 
Washington,  B.C.,  September  25, 1969. 
Hon.  Robert  P.  Mayo, 

Director,  Bureau  of  the  Budget,  Executive  Office  of  the  President, 
Washington,  B.C. 

Dear  Mr.  Mayo  :  Transmitted  herewith  is  the  budget  request  and  justification 
of  the  Federal  Trade  Commission  for  the  fiscal  year  1971. 
Respectfully  submitted. 

Paul  Rand  Dixon,  Chairman. 

Federal  Trade  Commission  Summary  of  1971  Budget  Justification 

The  Federal  Trade  Commission  will  require  $27,110,000  for  its  work  in  fiscal 
1971.  This  is  an  increase  of  $5,710,000  over  the  amount  estimated  Congress  will 
appropriate  for  the  current  fiscal  year. 

The  increase  is  necessary  to  meet  three  principal  needs :  first,  to  provide  con- 
sumers with  more  and  faster  protection  from  being  deceived  by  spurious  advertis- 
ing and  selling;  second,  the  need  for  a  stronger  attacli  on  corporate  mergers 
which  illegally  restrain  competition ;  and,  third,  a  long  overdue  strengthening 
of  FTC's  field  staff  which  despite  a  steadily  mounting  workload,  now  has  fewer 
positions  allocated  to  it  than  it  had  six  years  ago. 

While  the  FTC  has  received  appropriation  increases  each  year  since  1962,  the 
increases  have  been  prompted  almost  entirely  by  mandatory  pay  raises ;  enforce- 
ment responsibilities  required  by  the  passage  of  new  laws,  such  as  the  Truth-in- 
Lending,  the  Fair  Packaging  and  Labeling  Acts ;  and  the  Amended  Flammable 
Fabrics  Act.  Such  increases  have  obscured  the  fact  that  the  growth  of  the  na- 
tion's economy  was  proceeding  at  a  rate  far  greater  than  FTC's  capacity  to  carry 
out  its  basic  function  to  halt  unfair  methods  of  competition  and  unfair  or  decep- 
tive acts  or  practices  in  commerce. 

This  shortage  of  funds  has  required  greater  reliance  on  exposing  industry- 
wide illegalities  and  clarifying  the  laws'  requirements  by  Industry  Guides  and 
Trade  Regulation  Rules,  simplifying  and  making  more  use  of  con.sent  orders, 
empowering  FTC's  field  offices  to  negotiate  consent  settlements,  settling  more 
cases  by  accepting  assurances  of  discontinuance,  and  making  an  effort  unpi'ec- 
edented  in  scope  to  educate  and  iiersuade  businessmen  to  comply  with  i-equii'e- 
ments  of  the  trade  laws.  However,  there  comes  a  time  when  stretching  a  too 
thin  enforcement  capacity  no  longer  will  suflSce.  For  the  Federal  Trade  Commis- 
sion, that  time  has  come. 

Of  direct  concern  to  consumers  are  FTC's  efforts  to  halt  deceptive  practices 
in  advertising  and  selling.  Consumer  goods  and  services  have  been  developed  at 
an  unprecedented  rate,  presenting  a  lucrative  market  that  has  attracted  many 
sellers  eager  to  take  advantage  of  imsophisticated  buyers.  The  plight  of  the  latter 
has  prompted  widespread  demands  for  more  consumer  protection  ;  yet,  in  the  past 
seven  years,  the  FTC  has  been  able  to  increase  its  staff  for  this  work  by  only  2~^ 
positions,  so  that  applications  for  complaint  are  inundating  the  staff.  A  total  of 
589  applications  for  complaint  were  pending  at  the  beginning  of  fiscal  1969;  by 
year's  end,  the  number  had  risen  to  2,184.  Nor  is  there  any  hope  of  bettering  the 
situation  without  more  staff;  for  example,  in  fiscal  1968,  the  Bureau  of  Decep- 
tive Practices  received  7,21.5  applications  for  complaint ;  comparable  applications 
totaled  10.099  in  fiscal  1969,  and  on  a  straight-line  projection  we  can  expect 
16,250  in  fiscal  1971.  Experience  has  shown  that  about  eight  percent  of  such 
applications  warrant  investigation.  Tlius,  about  1300  deceptive  practice  cases 
should  be  investigated  in  fiscal  1971  in  order  to  keep  faith  with  consumers  who 
appear  to  have  legitimate  complaints.  It  is,  of  course,  possible  to  ignore  these,  as 
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happened  in  fiscal  1969  when  about  900  investigations  should  have  been  under- 
taken instead  of  only  192. 

Such  an  investigative  gap  also  is  present  in  monitoring  of  advertising  media. 
Only  network  radio  and  TV  is  .scrutinized  by  lawyers  and  other  professionals  to 
discover  law  violations.  Personnel  is  not  available  to  monitor  regional  broadcasts, 
national  print  media,  and  newspapers. 

Another  dangerously  weak  spot  is  the  inadequacy  of  our  scientific  advice  and 
assistance  program.  This  is  the  source  of  FTC's  competence  in  assessing  scientific 
claims  for  products.  The  workload  of  our  staff  for  this  purpose  has  become  un- 
bearably heavy,  with  the  result  that  it  can  no  longer  be  given  further  duties  with- 
out curtailing  or  stopping  significant  programs  now  underway. 

As  for  checking  on  compliance  with  existing  orders,  here  again  the  workload 
is  beyond  the  capacity  of  our  11-man  staff.  In  handling  complaints  of  order  vio- 
lations, processing  reports  of  compliance  and  undertaking  compliance  investiga- 
tions, the  staff  was  confronted  with  a  bigger  backlog  at  the  end  of  fiscal  1969 
than  at  the  beginning.  Failure  to  keep  abreast  of  the  workload  produces  delay, 
as  well  as  making  it  impossible  to  conduct  a  badly  needed  survey  of  orders  out- 
standing. The  last  such  survey  was  made  more  than  15  years  ago  and  demon- 
strated that  about  one-fourth  of  the  cases  surveyed  would  result  in  penalty  in- 
vestigations and  about  half  of  these  would  result  in  civil  penalty  proceedings. 

In  carrying  out  FTC's  responsibilities  under  the  Truth-in-Packaging  law,  the 
principal  effort  thus  far  has  been  directed  to  educating  industry  on  the  law's 
requirements.  However,  complaints  of  violations  are  commencing  to  pour  in,  and 
it  is  exi)ected  they  will  increase  sharply.  Also  ahead  are  surveys  and  market 
studies  desired  by  Congress  to  assess  the  effectiveness  of  the  Act,  plus  the  devel- 
opment of  industry  and  consumer  aids  looking  to  a  better  understanding  of  the 
law.  In  view  of  what  lies  ahead,  including  proposals  to  amend  the  statute,  sub- 
stantial issues  involving  interpretations,  definitions  and  procedures,  the  present 
professional  staff,  already  working  overtime,  needs  to  be  increased  from  5  to  11. 

With  the  momentum  created  by  the  Truth-in-Lending  law,  pressure  is  increas- 
ing for  informing  consumers  about  the  quality  as  well  as  the  cost  of  what  they 
buy.  Product  standards,  including  safety  standards,  is  an  area  of  consumer  in- 
terest clearly  within  FTC's  charter,  and  Congress  is  taking  ever  more  interest 
in  the  problem.  For  the  FTC  to  be  prepared  for  a  more  active  role  in  the  aflSrma- 
tive  disclosure  field  will  require  three  attorneys  in  fiscal  1971. 

The  total  increase  of  $1,506,000  required  for  the  Bureau  of  Deceptive  Practices 
would  provide  111  positions,  including  clerical.  It  also  includes  provision  for 
an  additional  assistant  Bureau  director  and  four  other  professionals  to  handle 
a  management  and  organization  workload  that  has  become  too  extensive  to  be 
handled  eflSciently  with  present  staff  strength. 

In  the  Commission's  efforts  to  halt  restraints  of  trade,  the  principal  addi- 
tional effort  in  fiscal  1971  is  required  to  reduce  corporate  mergers  that  are 
eliminating  competition.  Particular  attention  will  be  given  the  recent  upsurge 
in  conglomerate  mergers  where  economic  power  is  being  used  to  discourage  the 
entry  of  new  competitors  and  where  opportunities  for  reciprocal  dealing  are 
being  developed.  Priority  will  be  given  to  illegal  merger  and  other  trade 
restraints  in  the  basic  consumer  industries. 

Despite  a  tremendous  incerase  in  corporate  mergers  (in  the  past  year  our 
prediminary  examination  of  mergers  jumped  from  an  original  estimate  of  2,100 
to  2.850),  the  legal  staff  of  our  merger  division  has  averaged  fewer  than  29 
attorneys  since  1963.  Moreover,  with  the  merger  problem  veering  to  conglom- 
erates, their  investigations  and  analyses  have  become  more  diflScult  due  to  the 
diverse  product  lines  involved.  A  further  drain  on  the  time  and  capacity  of 
these  attorneys  is  the  need  to  examine,  and  take  action  if  necessary,  on  reports 
submitted  by  certain  large  corporations  in  compliance  with  FTC's  "pre-merger 
notification  program." 

Priority  effort  continues  to  be  directed  at  illegal  mergers  in  the  following 
industries:  grocery  products:  automotive  parts:  cement:  commercial  and  indus- 
trial equipment,  machines  and  supplies :  mineral,  metals  and  mining :  lumber 
and  building  supplies:  apparel:  and  paper  and  paper  products.  In  addition 
are  industries  in  which  merger  activity  already  has  been  tackled,  or  is  only 
now  becoming  conspicuous. 

The  flood  of  mergers,  many  of  which  warrant  challenge,  testify  to  the  fact 
that  FTC's  anti-merger  work  has  too  Inns  been  understaffed.  To  provide  an 
adequate  force  will  require  .$321,000  for  26  new  attorney  positions. 
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In  tackling  general  trade  restraints  and  discriminatory  practices,  we  antici- 
pate an  increase  in  workload,  but  we  are  hopeful  it  can  be  handled  by  the 
staffs  presently  assigned  to  it.  Such  is  not  the  case,  however,  in  the  manpower 
needed  to  effect  compliance  with  restraint  of  trade  orders,  particularly  those 
halting  illegal  mergers  and  requiring  divestitures.  Also  to  be  processed  are  an 
increasing  number  of  merger  clearance  under  final  orders  requiring  respondents 
to  seek  prior  FTC  approval  before  making  an  acquisition  in  any  product  line 
covered.  For  example :  15  orders  now  require  divestitures  within  particular 
periods  of  time  up  to  five  years,  while  52  orders  prohibit  future  acquisitions 
without  Commission  approval.  We  expect  that,  in  the  next  several  years,  this 
burden  will  be  tripled. 

Also  in  need  of  strengthening  to  support  all  antimonopoly  enforcement  work 
as  well  as  to  assist  in  economic  studies  in  the  Division  of  Accounting  which 
needs  four  more  accountants  and  a  clerk  at  a  cost  of  $37,000. 

The  total  increase  we  ask  for  the  Bureau  of  Restraint  of  Trade  for  fiscal 
1971  is  $543,000. 

That  the  Commission  is  provided  with  information  and  competent  analyses 
of  economic  facts  to  evaluate  business  problems  affecting  competition  and  the 
consumer  is  of  the  utmost  importance.  Their  availability  is  the  key  to  wise 
planning  and  the  most  effective  use  of  staff  and  money.  Such  research  also 
provides  Congress  and  other  government  agencies  with  information  needed  to 
assess  government-business  problems. 

However,  our  staff  of  29  for  such  work  is  too  small  to  carry  on  continuing 
planned  research  in  view  of  frequent  interruptions  to  perform  special  ad  hoc 
projects.  Result :  most  planned  research  projects  have  either  had  to  be  delayed 
or  cancelled.  In  addition,  the  staff  has  been  too  small  to  give  adequate  assistance 
to  other  Bureaus  and  the  Oflice  of  Program  Review.  Also,  manpower  has  been 
lacking  to  perform  most  of  the  requests  received  from  other  government  agencies. 

With  an  additional  $131,000  for  our  Industry  Analysis  Division,  we  would 
have  the  capacity  in  fiscal  1971  to :  ( 1 )  conduct  a  follow-up  of  our  research 
program  studying  trends  and  patterns  of  conglomerate  merger  activity;  (2) 
determine  in  what  way  more  antitrust  enforcement  could  alleviate  trouble 
spots  in  highly  concentrated  industries,  such  as  the  steel  industry;  (3)  find 
out  why  consumer  oriented  industries  have  exi^erienced  increased  concentra- 
tion while  producer  industries  have  experienced  decreases;  (4)  make  a  careful 
analysis  of  factors  contributing  to  effective  product  differentiation.  And,  in  the 
field  of  consumer  protection,  staff  strengthening  would  assure  a  continuation 
of  economic  infoi'mation  needed  to  support  FTC's  efforts  to  encourage  adver- 
tising and  product  promotion  which  inform  consumers  about  the  quality  and 
performance  of  products.  It  also  would  make  possible  a  special  study  of  the 
consumer  credit  industry,  an  analysis  of  the  home  improvement  industry,  and 
a  study  of  the  potential  role  of  anitrust  in  relation  to  high  prices  in  the  medical 
and  drug  industries. 

It  must  be  emphasized  that  special  ad  hoc  projects  regularly  absorb  the 
largest  portion  of  available  manpower  in  the  Industry  Analysis  Division.  Fiscal 
1971  is  likely  to  prove  no  exception. 

A  major  increase  in  staff"  strength  is  required  for  the  Division  of  Economic 
Evidence  inasmuch  as  its  work  plays  a  key  role  in  FTC's  entire  law  enforce- 
ment eft'ort,  most  particularly  in  its  challenge  of  illegal  corporate  mergers  and 
its  probe  into  concentrated  industries.  We  ask  for  an  increase  of  20  in  the  Divi- 
sion's professional  staff,  at  a  cost  of  $249,000.  This  would  key  the  Division's 
support  capacity  to  FTC's  enforcement  Bureaus. 

A  significant  action  to  make  available  to  the  FTC  and  to  the  public  more  and 
better  statistical  information  about  the  striicture  of  U.S.  industrial  corporations 
would  be  to  centralize  in  FTC's  P^inancial  Statistics  Division  the  reporting  pro- 
gram now  divided  between  FTC  and  the  Securities  Exchange  Commission. 

There  are  87  multi-billion-dollar  manufacturing  corporations,  according  to  the 
most  recent  FTC-SEC  quarterly  report.  The.se  87  own  nearly  half  of  the  total 
assets  of  all  corporate  manufacturers.  Of  the  569  firms  which  now  own  nearly 
three-fourths  of  all  corporate  manufacturing  assets,  524  report  to  SEC  and  45 
to  FTC.  While  FTC  obtains  each  quarter  information  as  to  the  owner.ship,  sales, 
product  mix,  profitability,  and  the  like  of  all  large  privately-owned  manufactur- 
ing corporations,  it  does  not  have  similar  data  for  large  publicly-owned  firms. 
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Approximately  8  ROO  firms  now  report  to  FTC  in  the  FTC-SEC  quarterly 
financial  reporting  program.  If  the  2,451  firms  which  report  to  SEC  were  to  re- 
port instead  to  FTC,  economic  information  not  heretofore  available  to  FTC 
could  be  developed  for  use  on  a  continuing  basis.  Such  centralization,  which 
would  be  extremely  valuable  to  the  Commission  in  improving  investigational 
planning  and  deploying  its  resources,  can  be  accomplished  by  iu'creasing  the 
Division  staff  by  10  professional  and  10  clerical  employees  at  a  cost  of  $180,000. 

The  largest  increase  in  manpower  and  money  that  we  ask  for  any  Bureau  in 
fiscal  1971  is  for  our  Bureau  of  Field  Operations.  Here  the  need  is  crucial  to 
the  Commission's  law  enforcement  capacity  and  its  ability  to~j)rovide  guidan-^;/ 
and   assistance  to  state   and  local  governments,  businessmen,   and  consumers^ 
This  Bureau  is  the  investigative  arm  of  the  FTC  and^,  its  priacipjil  mean.s  of 
communication  with  the  nation.  :vivV 

Its  present  allocation  of  personnel  is  23  position^^^wer  than  in  1963.  This  is 
the  fact  despite  a  tremendous  growth  in  the  <'Ountry's  business  and  an  even 
greater  increase  in  responsibilities  placed  upon  the  field  staff. 

Moreover,  complexity  of  cases  referred  to  the  field  staff,  plus  increases  in 
evidentiary  requirements,  plus  the  fact  that  many  cases  involved  industrywide 
considerations  more  than  offset  a  slight  reduction  in  numbers  referred  to  the 
field  in  fiscal  1969.  Also,  the  Commission  directed  the  field  offices  to  expedite 
many  special  projects  and  surveys  which  required  the  diversion  of  large  numbers 
of  attorneys  from  case  work  investigations.  At  one  time  this  year,  85  field  at- 
torneys had  to  be  assigned  to  special  investigations  and  educational  programs. 
This  Spring,  37  field  attorneys  were  assigned  to  educating  creditors  and  others 
to  the  requirements  of  the  Truth-in-Lending  Act,  Also,  as  Federal-State  Coopera- 
tive programs  continue  to  grow,  our  field  offices  are  being  called  on  to  expand 
their  contribution  to  the  administration  of  these  programs. 

Because  of  the  fiscal  1971  workload  anticipated  for  the  Bureau  of  Field  Opera- 
tions and  its  expanded  investigative  and  compliance  work,  plus  probable  special 
investigations  and  educational  programs,  we  ask  for  100  more  field  attorneys 
and  35  clerical  personnel  which,  together  with  supporting  costs,  will  require  an 
additional  $1,680,000. 

Two  other  major  activities  of  the  Commission,  the  work  handled  by  its  Bureau 
of  Textile  and  Furs  and  the  work  handled  by  its  Bureau  of  Industry  Guidance, 
will  not  require  any  substantial  additional  funds  in  fiscal  1971.  This  presumes 
that  enough  of  the  funds  requested  for  fi.scal  1970  to  provide  necessary  manpower 
to  increase  surveillance  of  dangerously  flammable  fabrics  and  garments  will  be- 
come available.  As  for  the  Industry  Guidance  work,  our  principal  needs  are  for 
two  additional  attorneys  to  bolster  the  staff  of  the  Division  of  Trade  Regulation 
Rules,  and  two  more  for  the  Division  of  Industry  Guides.  Because  we  are  not 
asking  for  substantial  additional  funds  for  these  activities  should  not  be  inter- 
preted to  mean  they  are  coasting,  as  the  report  of  their  work  in  the  full  text  of 
this  budget  justification  makes  amply  clear. 

The  Office  of  the  General  Counsel  was  reorganized  on  June  11.  1969,  and  major 
changes  (described  in  the  full  text  of  this  justification)  were  made.  For  the 
Division  of  Litigation,  where  a  heavier  workload  is  anticipated  in  appellate  court 
cases  as  well  as  district  court  litigation,  plus  a  rise  in  subpoena  enforcement 
actions,  the  staff  needs  strengthening  by  two  attorneys.  For  the  Division  of  Legal 
Services,  three  more  are  needed  in  view  of  the  great  increase  in  projects  of  the 
operating  bureaus,  and  the  implementation  of  new  statutes,  all  of  which  most 
certainly  will  generate  a  heavier  demand  for  the  Division's  legal  .services.  Also, 
in  fi.scal  1971,  we  have  reason  to  anticipate  a  .sharp  increase  in  requests  from  the 
States  for  advice  and  assistance  regarding  their  own  legislative  or  enforcement 
matters  involving  deceptive  or  unfair  trade  practices.  In  addition,  the  FTC  will 
continue  its  policy  of  inviting  a  maxinuuu  of  state  and  local  effort  to  gain  com- 
pliance with  the  trade  laws.  This,  of  course,  serves  FTC's  purpose  by  halting 
illegalities  at  state  or  local  level  before  they  develop  into  regional  or  national 
problems. 

For  the  increase  in  workload  for  the  General  Counsel's  office  in  fiscal  1971, 
we  a.sk  for  an  additional  $113,000. 

An  increased  workload  for  the  FTC  in  fiscal  1971  appears  certain  even  if  only 
the  most  pressing  of  its  law  enforcement  obligations  are  undertaken.  True,  the 
Commission  could  become  so  selective  in  bringing  adversary  actions  that  it  could 
operate  on  an  even  smaller  budget,  but  were  this  to  happen  the  consumer  and 
reputable  business  would  have  to  pay  for  the  saving  many  times  over. 
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STATEMENT  OF  RECEIPTS— FEDERAL  TRADE  COMMISSION  (30-84) 
[In  thousands  of  dollars] 


Receipt 

symbol    Receipt  account  title 


Source 
category    Type 


Function 


1969 
actual  > 


1970 
estimate 


1971 
estimate 


9-1040    Fines,  penalties,  and  for-  1040    P 

teitures,  customs,  com- 
merce and  antitrust 
laws 

9-2250    Sale  of  publications  and  2250    P 

reproductions 

Total  special  fund 
receipts 


508 


500 


53 


57 


•  In  fiscal  year  1969  judgments  in  the  amount  of  $45,500  were  levied  in  Federal  Courts  resulting  from  criminal  and  civil 
penalty  suits  filed  by  the  Federal  Trade  Commission.  On  July  1,  1969,  21  civil  penalty  suits  had  been  certified  and  were 
pending  either  in  the  Department  of  Justice  or  in  Federal  Courts.  Inasmuch  as  this  Commission  has  neither  control  over 
the  amounts  assessed  nor  subsequent  collections  no  accurate  estimate  can  be  made  of  amounts  that  will  be  received  in 
1970  or  1971. 

FEDERAL  TRADE  COMMISSION 
Salaries  and  Expenses 

For  necessary  expenses  of  the  Federal  Trade  Commission,  including  uniforms 
or  allowances  therefor,  as  authorized  by  law  (5  U.S.C.  5901-5902),  and  services 
as  authorized  by  5  U.S.C.  3109  and  not  to  exceed  $500  for  official  reception  and 
representation  expenses,  [.$19,500,000]  $27,110,000:  Provided,  That  no  part  of 
the  foregoing  appropriation  shall  be  expended  upon  any  investigation  hereafter 
provided  by  concurrent  resolution  of  the  Congress  until  funds  are  appropriated 
subsequently  to  the  enactment  of  such  resolution  to  finance  the  cost  of  such 
investigation. 

1970  appropriation  pending  in  U.S.  Senate  : 

President's  budget  to  Congress $19,940,000 

H.R.  12307  passed  by  House  of  Representatives 19,  500,  000 

FEDERAL  TRADE  COMMISSION  SALARIES  AND  EXPENSES 
PROGRAM  AND  FINANCING  (IN  THOUSANDS  OF  DOLLARS) 

1969  actual    1970  estimate      1971  estimate 


Program  by  activities: 

1.  Antimonopoly: 

(a)  Investigation  and  litigation 

(b)  Economic  and  financial  reports 

(c)  Trade  regulation  rules  and  industry  guides. 

2.  Deceptive  practices: 

(a)  Investigation  and  litigation 

(b)  Trade  regulation  rules  and  industry  guides. 

(c)  Textile  and  fur  enforcement.. 

3.  Consumer  credit  enforcement.. _ 

4.  Executive  direction  and  management 

5.  Administration 

Total  program  costs  funded  i 

Unfunded  adjustments  to  total  program  costs: 

Loss  on  disposition  of  fixed  assets 

Change  in  selected  resources^.. _ 

10  Total  obligations 


6,054 

6,955 

8,683 

1,187 

1,308 

1,743 

350 

418 

492 

4,907 

6,210 

9,002 

704 

836 

983 

1.685 

2,950 

2,687 

390 

1,874 

1,876 

385 

438 

484 

950 

990 

1,160 

16,612 

-30 
+223 


21,619 

-30 
-189 


27,110 


16,  805 


21,400 


27,110 


1  Includes  capital  outlay  as  follows:  1969,  $126,000;  1970,  $220,000;  1971,  $261,000. 

2  Selected  resources  as  of  June  30  are  as  follows: 


1968 


1969 


1970 


1971 


Stores 10  11  12  12 

Unpaid  undelivered  orders. 143  365  175  175 

Total  selected  resources 153  376  187  187 
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FINANCING  AND  OUTLAYS  (IN  THOUSANDS  OF  DOLLARS) 


1969  actual    1970  estimate      1971  estimate 


Total  obligations  (from  program  schedule). 
Financing: 

Unobligated  balance  lapsing 

New  obligational  authority.. 


16, 805 

85 
16, 890 


21, 400 


21,400 


27,110 


27,110 


New  obligational  authority: 

Appropriation 

Transferred  to   "operating  expenses,   public  buildings  service,' 
General  Services  Administration  (75  Stat.  353) 


Appropriation  (adjusted). _ _ 

Proposed  supplemental  for  civilian  pay  increase. 


16, 900 
-10 


16, 809 


19, 720 


19, 720 
1,680 


27,110 


27,110 


Relation  of  obligations  to  outlays: 

Total  obligations  (affecting  expenditures). 

Obligated  balance,  start  of  year 

Obligated  balance,  end  of  year 

Adjustments  in  expired  accounts 


Outlays,  excluding  pay  increase  supplemental. 
Outlays  from  civilian  pay  act  supplemental 


16, 805 

927 

-1,280 

-22 


16, 430 


21,400 

1,280 

-1,457 


19, 690 
1.533 


27,110 

1,457 

-2,  067 


26, 353 
147 


TRUST  RECEIPTS  AND  EXPENDITURES  (IN  THOUSANDS  OF  DOLLARS) 


1969  actual    1970  estimate     1971  estimate 


Deposit  funds  net 

Relation  of  obligations  to  expenditures: 

Obligated  balance,  start  of  year 

Obligated  balance,  end  of  year(— )_ 

Expenditures 


95 
-88 


88 
-100 


100 
-100 


-12 


FEDERAL  TRADE  COMMISSION— ANALYSIS  OF  BUDGET  AUTHORITY  AND  OUTLAYS  (IN  THOUSANDS  OF  DOLLARS) 
[Totals  for  the  Federal  Trade  Commission  are  distributed  as  follows] 


1970 

1971 

NOA 

LA 

Exp 

NL 

NOA 

LA 

Exp 

NL 

Federal  funds:  Pending  in  Congress 
(est) 

Separate  transmittal:  (C)  Civilian 
pay 

19,720  .. 
1,680  .. 

19,690  .. 
1,533  .. 

27,110  .. 

26,353  .. 
147  .. 

Total  Federal  funds 

21,400  .. 

21,223  .. 

27,110  .. 

26,500  .. 

Intragovernmental  transactions 

-1,925  .. 

-1,925  .. 

-2,440  .. 

-2,440  .. 

Total  Federal  Trade  Commis- 
sion. 

19,475  .. 

19, 298 

24,670  .. 

24,060  .. 

ADVANCES  AND  REIMBURSEMENTS 
PROGRAM  AND  FINANCING  (IN  THOUSANDS  OF  DOLLARS) 


1969 
actual 


1970 
estimate 


1971 
estimate 


Program  by  activities:  Economic  study  for  Department  of  Transportation 
on  automobile  insurance 

Financing:  Receipts  and  reimbursements  from:  Administrative  budget 
accou  nts 

New  obligational  authority 


Relation  of  obligations  to  outlays: 

Total  obligations _ _ 

Receipts _ 

Obligations  incurred,  net 

Outlays 

Object  Classification: 

Positions  other  than  permanent 

Personnel  benefits 

Travel  and  transportation  of  persons. 

Total  obligations 


57 
-57 


57 
-57 


49 
4 
4 


57 


36-138  O— 70— Vol.  3- 


-71 
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Narrative   Statement  fob  Printing   Program   and  Pehfobmance 

The  Commis.sion  has  the  duty  of  preserving  free  competitive  enterprise 
through  prevention  of  monopolistic  and  unfair  trade  . 

1.  AntimonopoUj. — All  types  of  monopolistic  restrictions,  including  price-fixing 
conspiracies,  boycotting,  price  discriminations,  and  illegal  mergers  and  acquisi- 
tions, are  corrected ;  economic  data  and  criteria  are  brought  to  bear  on  monopoly 
and  related  problems ;  and  supervision  is  provided  over  the  registration  and  op- 
erations of  associations  of  American  exporters  engaged  solely  in  export  trade.  In 
1971  investigation  and  trial  of  merger  and  other  antimonopoly  cases  will  be  expe- 
dited, with  particular  emphasis  on  illegal  mergers  and  other  trade  restraints  in 
the  basic  consumer  industries  ;  compliance  activities,  particularly  those  halting  il- 
legal mergers  and  requiring  divestitures,  will  be  expanded ;  and  activities  sup- 
porting enforcement  efforts  will  be  strengthened. 

2.  Deceptive  practices. — False  and  misleading  advertising  and  other  unfair  or 
deceptive  practices  are  prevented  by  corrective  action,  including  the  affirmative 
aid  of  voluntary  trade-practice  conferences  and  advertising  guides ;  business 
and  the  public  are  protected  from  mLshranding  and  nondisclosure  of  fiber  content 
of  manufactured  wool  products  and  household  textile  articles;  consumers  and 
merchants  are  protected  from  unfair  practices  with  respect  to  furs  and  fur  prod- 
ucts ;  and  the  public  is  protected  from  dangers  inherent  in  flammable  fabrics.  In 
1971  consumer  protection  and  educational  activities  will  be  expanded  ;  additional 
clarification,  procedures  and  enforcement  of  the  Fair  Packaging  and  Labeling 
Act  will  be  required ;  compliance  with  all  outstanding  Commission  orders  will  be 
expedited ;  the  program  of  scientific  advice  and  assistance  will  be  expanded ; 
strong  emphasis  will  be  placed  on  deceptive  advertising  of  food  and  drugs  and 
stronger  programs  designed  to  assure  affirmative  disclosure  and  standardization 
of  products  will  be  implemented. 

3.  Truth-in-Lendinff. — Inspections  and  other  enforcement  activities  of  the  pro- 
gram will  be  expanded  substantially  as  recruiting,  training,  and  organizing 
permit. 

4.  Executive  direction  and  manaffement.— These  also  include  the  adjudicatory 
functions  of  the  Commission. 

SELECTED  WORKLOAD  DATA 


1969 
actual 


1970 
estimated 


1971 
estimated 


Applications  for  complaint  received 

Investigations  initiated  or  reopened 

Investigations  completed  or  closed _ 

Investigations  pending,  yearend 

I  nformal  corrective  actions 

Complaints  issued 

Complaints  approved  for  consent  order 

Orders  to  cease  and  desist  issued 

Voluntary  compliance  actions 

Compliance  actions  completed 

Complaints  pending  litigation,  yearend 

Trade  regulation  rules  and  guides,  issued  or  revised- 
Advisory  opinions  issued 


1,927 

14,  300 

18,075 

626 

930 

1,775 

954 

1,055 

1,500 

1,664 

1,475 

1,705 

5,768 

6,000 

6,300 

220 

279 

362 

215 

245 

310 

221 

265 

310 

511 

560 

745 

2,093 

2,210 

2,310 

38 

45 

50 

8 

8 

9 

128 

135 

140 

SALARIES  AND  EXPENSES 
OBJECT  CLASSIFICATION  (IN  THOUSANDS  OF  DOLLARS) 


1969  actual    1970  estimate      1971  estimate 


Personnel  compensation: 

Permanent  positions 

Positions  other  than  permanent 

Other  personnel  compensation 

Special  personal  service   payments 

Total  personnel  compensation 

Personnel  benefits:  Civilian 

Travel  and  transportation  of  persons 

Transportation  of  things 

Rent,  communications,  and  utilities 

Printing  and  reproduction 

Other  services 

Supplies  and  materials 

Equipment 

Total  obligations 


14,017 

17,979 
60 
50 
11 

22,504 

50 

60 

29 

50 

6 

11 

14, 102 

18, 100 
1,362 
515 
11 
594 
103 
244 
251 
220 

22, 625 

1,037 

1,722 

377 

745 

7 

374 

17 
879 

165 

171 

255 

369 

229 

321 

259 

261 

16, 805 


21,400 


27,110 
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PERSONNEL  SUMMARY 


Total  number  of  permanent  positions 1,306  1,508  1,922 

Full-time  equivalent  of  other  positions 5  5  5 

Average  nunber  of  all  employees _ 1,281  1,390  1,700 

Average  GS  grade 9.2  9.2  9.2 

Average  GS  salary $11,905  $12,256  $12,021 

Average  salary  of  ungraded  positions $7,621  $7,980  $7,980 

Analysis  of  Changes  in  Program  Requirements 
(In  thousands  of  dollars) 


1965  actual        1969  actual    1970  estimate      1971  estimate 


Budget  auttiority  (Federal  funds) _ 13,459              16,900              21,400  27,110 

Outlays  (Federal  funds) 13,662              16,430              21,223  26,500 

Analysis  of  Changes  in  Budget  Authority 

1970  estimated  appropriation 19,  720 

Anticipated  supplemental  requirement :   Supplemental  required  for  pay 

raise  costs ^-  1,680 

1970  current  estimate 21,  400 


Increases  over  1970 : 

Program  increase  to  provide  increased  Restraint  of  Trade  enforce- 
ment mainly  in  the  merger  field  and  to  expand  our  programs  of 
consumer  protection : 

Office  of  General  (3ounsel 113 

Bureau  of  Restraint  of  Trade 543 

Bureau  of  Ek?onomics 625 

Bureau  of  Deceptive  Practices 1,506 

Bureau  of  Field  Operations 1,  680 

Bureau  of  Textiles  and  Furs 27 

Bureau  of  Industry  Guidance 57 

Executive  and  administrative  support  and  general   operating 
costs 1, 159 

5,  710 

Total  1971  request 27, 110 

Distribution  of  budget  authority  by  appropriation :  Federal  Trade  (Com- 
mission :  Salaries  and  expenses 27, 110 

FEDERAL  TRADE  COMMISSION  CONSOLIDATED  SCHEDULE— ANALYSIS  OF  CIVILIAN  PERSONNEL  COMPENSATION 

1969  1970 


In  In       Proposed 

preceding  preceding        for  1971  1971 

budget  Actual  budget  budget        proposed 


A.  Total  civilian  personnel  compensation $14, 433,  000  $14, 097, 032  $16, 782, 000  $18, 089, 000    $22. 614. 000 

B.  Adjustments  for  changes  in  pay  scales  not  re- 

flected in  1969  obligations  in  1970  budget: 

1.  Wage  board  increases: 

(a)  Increases  effective  during  the 

year 

(b)  Increases  effective  in  prior  years —4,430  —5,200 

(c)  Anticipated  additional  increases 

to  be  effective  in  1970 

2.  Pay  Act  increase: 

(a)  Increase  effective  during  year —1,555,000 .-. 

(b)  Increases  effective  in  prior  years —1, 555, 000 

C.  Adjusted  personnel  compensation 14,433,000    14,097,032    16,782,000    16,529,570      21,053,800 

D.  Average  number  of  all  civilian  employees 1,306  1,185  1,561  1,508  1,922 

E.  Average  compensation 11,051  11,896  10,751  10,961  10,954 


F.  Percent  change  in  averag*  compensation  1971 

over  1970 -0.06 
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ACTUAL  OBLIGATIONS,  FISCAL  YEAR  1969 


Employment 
June  30,  1969 


Personal 
services 


Travel 
and  other 


Total 
obligations 


35 

$614,817 

$55,  547 

$670,364 

1 

38, 467 

2,578 

41,045 

8 

118,701 

9,525 

128,  226 

3 

48,320  .. 

5 

70,381  ... 

103 

827,311 

74,493 

901, 80i 

20 

190, 103 

14,310 

204,413 

5 

66, 437  . 

15 

123,666  ... 

58 

367,  504 

26,  768 

394, 272 

12 
46 

101,947  ... 
265,557  ... 

54 

852,873 

101,651 

954,  524 

23 

404,  778 

37, 669 

442,  447 

189 

2,  604,  391 

288, 099 

2,  892,  490 

Commissioner's  offices 

Office  of  program  review 

Office  of  executive  director 

Office  of  executive  director 

Office  of  information 

Office  of  Administration.. 

Office  of  Director 6  65,533 

Management  staff. 5  66,322 

Division  of  Personnel.. 20  156,516 

Division  of  Data  Processing 11  89,367 

Division  Administrative  Services 61  449,573 

Office  of  the  Comptroller 

Office  of  Comptroller 

Division  of  Finance 

Office  of  the  Secretary 

Office  of  the  Secretary 

Legal  and  Public  Records 

Office  of  the  General  Counsel 

Office  of  General  Counsel 7  203,830 

Division  of  Litigation. 27  444,586 

Division  of  Legal  Services 14  116,065 

Division  of  Legislation— Federal-State  Cooperation..  6  88,392 

Office  of  Hearing  Examiners... 

Bureau  of  Restraint  of  Trade 

Office  of  Director 50  376,081 

Division  of  Mergers... 32  462,413 

Division  General  Trade  Restraints 33  555,679 

Division  Discriminatory  Practices 34  638,841 

Division  of  Compliance 28  355,601 

Division  of  Accounting 12  215,776 

Bureau  of  Deceptive  Practices 163         1,879,373 

Office  of  Director 29  310,480 

Division  of  Consumer  Credit.- - 11  64,877 

Division  of  Special  Projects.. 21  240,317 

Division  of  Food  and  Drug  Advertising 21  243,581 

Division  of  General  Practices 47  538,797 

Division  of  Compliance 16  239,140 

Division  of  Scientific  Opinions 18  260,181 

Bureau  of  Textile  and  Furs 

Office  of  Director. 

Division  of  Enforcement 

Division  of  Regulation 

Bureau  of  Field  Operations 

Office  of  Director 

Field  Offices 

Bureau  of  Industry  Guidance 

Office  of  Director 18  147,076 

Division  of  Industry  Guides 22  350,045 

Division  of  Advisory  Opinions... 8  146,595 

Division  of  Trade  Regulation  Rules.. 7  145,738 

Bureau  of  Economics 148         1,219,014 

Office  of  Director 57  288,203 

Division  of  Economic  Evidence 27  331,130 

Division  of  Industry  Analysis 28  269,932 

Division  of  Financial  Statistics 36  329,749 

General  Operating  Expenses 

Totals 1,218       14,102,131 


250,  493  2, 147,  866 


114 

1,230,057 

144,318 

1,374,375 

20 

147  383 

21 

272  635 

73 

810,039 

247 

2, 947,  279 

390,612 

3,337.891 

5 

83, 182 

242 

2,864,097  ... 

55 

789,463 

62,  301 

851,  764 

146,025 


1,355,039 


1,098,624 


1,038,624 


2,703,013         16,805,144 
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NUMBERS  OF  CIVILIAN  PERSONNEL 


Number  of  employees  at  end  of  year 


1969  actual  1970  estimate  1971  estimate 


Full-time  in  Full-time  in  Full-time  in 

permanent  permanent  permanent 

positions  Total  positions  Total  positions  Total 


Total  employment  in  budget  schedules 

(except  disadvantaged  summer  „„^  ,  ,„„  ,  „^.  ,  .,„ 

youth  employees).   1,!65  1,182  1,385  1,390  1,850  1,870 

Number  of  disadvantaged  summer 
youth  employees  excluded  above 28  40 2_ 

Total  employment.  Federal  ,  „„^  ,   ,,„  ,  .^.  ,  „,  . 

Trade  Commission 1,165         1,210  1,385  1,430  1,850  1,910 


REPORT  OF  MOTOR  VEHICLE  DATA-DOMESTIC 
AGENCY,  FEDERAL  TRADE  COMMISSION;  VEHICLE  TYPE,  OTHER  SEDANS;  DATE,  SEPT.  30.  1969 


Past  year      Current  year        Budget  year 
1969  1970  1971 


A.  Netfleet,  July  1: 

1.  Actually  on  hand,  July  1 ._ 

2.  Add  vehicles  on  order  but  outstanding,  July  1 

3.  Deduct  vehicles  included  in  Al  awaiting  disposal. 


4.     Netfleet,  July  1(A1  +  A2  -  A3). 


B.  Acquisitions: 

1.  All  new  orders  placed,  including  those  not  yet  delivered. 

2.  Acquired  by  forfeiture. __ -- 

3.  Acquired  by  transfer - 


4.    Totol  acquisitions  (B1  +  B2+B3). 


C.  Disposals  accomplished  and  scheduled: 

1.  Carryover  disposals  accomplished  (nonadd) 

2.  Newly  scheduled  disposals  accomplished 

3.  Newly  scheduled  disposals,  unaccomplished  June  30_ 


4.    Total  newly  scheduled  disposals  (C2+C3=4a+4bl  through. 
4b4) 

(a)  For  replacement  (nonadd).. 

(b)  Not  for  replacement  (nonadd): 

(1)  Transfers  to  other  agencies 

(2)  Donation  to  non-Federal  recipients 

(3)  Sold 

(4)  Other  (explain) 


D.  Newly  scheduled  disposals  being  replaced  (nonadd): 

1.  Meeting  both  age  and  mileage  standards... 

2.  Meeting  mileage  standard  only 

3.  Meeting  age  standard  only 

4.  Not  meeting  either  standard  (explain) 


5.    Total  (Dl+D2+D3+D4  =  C4a). 


Net  fleet,  June  30  (A4+B4-C4): 

1.  Deduct  new  vehicles  ordered  but  not  received 

2.  Add  newly  scheduled  disposals  not  accomplished  (C3). 

3.  Add  carryover  disposals  not  accomplished  (A3— CI)... 


4.    Actually  on  hand,  June  30  (E-E1+E2+E3). 


F.  Vehicles  used  on  a  term  basis: 

1.  Assigned  from  interagency  motor  pools 4  3  4 

2.  Rented  commercially 1  1 

3.  Total  (Fl-f-F2) - 4 4 5 

G.  Total  vehicles  available  full  time  (E+F3) 4  4  5 
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REPORT  OF  MOTOR  VEHICLE  DATA— DOMESTIC— Continued 
AGENCY,  FEDERAL  TRADE  COMMISSION;  VEHICLE  TYPE,  OTHER  SEDANS;  DATE,  SEPT.  30,  1969-Continued 

Past  year     Current  year        Budget  year 
1969  1970  1971 

H.  Obligations  and  related  data: 

1.  Obligations  for  vehicles  ordered 

2.  Cost  of  vehicles  acquired  otherwise ._ 

3.  Proceeds  from  disposals: 

(a)  Applied  for  replacements 

(b)  Deposited  to  nmiscellaneous  receipts 

(c)  Total  (H3a+H3b) 

I.  Cost  of  vehicles  used  on  a  term  basis: 

1.  From  interagency  motor  pools. $4,300  $4,400  $4,800 

2.  Rented  commercially ._ 700  900 

3.  Total(ll+l2) 4,300  5,100  5,700 


SCIENTIFIC  RESEARCH  AND  DEVELOPMENT  ACTIVITIES  AS  REFLECTED  IN  THE  1971  BUDGET 

[In  thousands  of  dollars] 


Net  budget  expenditures 


Conduct  of  research  and 
development 


Account  title 


1969 


1970 


1971 


Research  and  development 
facilities 


1969 


1970 


1971 


Salaries  and  expenses.  (Exp.). 


365 


385 


385 


The  Federal  Trade  Commission  conducts  no  program  of  scientific  research  and 
development  and  has  so  reported  to  the  Bureau  of  the  Budget  in  past  years. 
Funds  for  scientific  research  have  never  been  specifically  requested  in  this 
Agency's  budget  requests. 

The  definitions  of  scientific  research  as  set  forth  in  the  more  detailed  instruc- 
tions issued  by  the  National  Science  Foundation  include  "social  science."  The 
Bureau  of  Economics  in  this  Commission  is  of  the  opinion  that  exi^enditure  for 
applied  research  in  social  science  is  a  part  or  a  by-product  of  the  .specialized 
economic  studies  and  has  reported  expenditures  in  this  field  to  the  National 
Science  Foundation. 

SUMMARY  OF  ELECTRONIC  DIGITAL  COMPUTER  ACQUISITIONS 
[Dollar  amounts  in  thousands] 

1970  1971 

Acquisitions  Number    Obligations      Number      Obligations 

Additions:  None _ 

Replacements:  None _ 

Conversions:  Computers  converted  from  lease  to  purchase _ 

'       1969  1970  1971 

Inventory  Number      Amount     Number      Amount      Number        Amonnt 

Installed,  as  of  June  30: 

Owned 1  $139  1  $139  1  $139 

Leased 

Total 1  139  1  139  1  139 


ADDITIONAL  AND  REPLACEMENT  COMPUTERS  TO  BE  ACQUIRED 

Planned  Obligations 

Computer  date  of • 

Activity  and  location  model     installation       Purchase  Lease 

1970  Replacements:  None 

1971: 

Additions:  None 

Replacements:  None - 
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COMPLAINTS  ISSUED  BY  THE  COMMISSION 


FY  1967 


FY  1968  -  123 


FY  1969  -   220 
Bureau  of; 

Restraint  of  Trade 
Deceptive  Practices 
Textiles  and  Furs 


ORDERS  TO  CEASE  AND  DESIST  ISSUED  BY  THE  COMMISSION!/ 


fe-tv?^?- ;  •••■•■■  • 


1/ 


FY  1967  -  215 


Partial  orders  included. 


FY  1968  -  138 


FY   1969  -   221 
Bureau  of: 

Hj  Restraint  of  Trade 
^M  Deceptive  Practices 
lf:";|  Textiles  and  Furs 
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CASES^'    DISPOSED  OF   BY  ORDERS  TO  CEASE  AND  DESIST   -   CONTEST  AND  CONSENT 


214 


184 


13  5 


105 


219 


201 


Bfej^^Qifflia  -  jg^';^; 


i^ 


FY   1967 


FY   1968 


FY   1969 


1/ 


Partial  orders  excluded  accordingly.    Also  excludes 
dismissals,  declaratory  and  withdrawals,  etc. 


T^pe: 
[?i!j     Consent  (C  &  D  Series) 
Contest 
Admissive  Answers  and  Defaults 


INFORMAL  CORRECTrV'E  ACTIONS 


FY    1967 


FY   1968 


FY    1969 
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Commissioners  and  Commissioners'  Offices 


Allotment 
fiscal  year  1970 


Positions 


Requested 
fiscal  year  1971 


Amount        Positions 


Increase 
fiscal  year  1971 


Amount        Positions 


Amount 


Commissioners - 5  $192,000 

Commissioners' offices 36  519,000 

Total  personal  services 41  711,000 

Travel -- 8,000 

Total --                41  719,000 


5   $192, 000 
36    519, 000 

41    711,000 
8,000 

41    719,000 


The  funds  requested  will  provide  the  salaries  and  expenses  of  the  Commis- 
sioners and  the  staffs  in  their  offices.  In  fiscal  year  1970,  41  positions  are  allocated 
to  Offices  of  CommiSkSioners  consisting  of  attorneys,  advisers,  administrative  assist- 
ants, stenographers  and  messengers. 

No  additional  positions  are  requested  for  fiscal  year  1971. 


Office  of  Program  Review 


Allotment 
fiscal  year  1970 


Positions 


Requested 
fiscal  year  1971 


Increase 
fiscal  year  1971 


Amount        Positions 


Amount       Positions 


Amount 


Ptrsonai  services. 


$75, 000 


$93, 000 


$18,000 


The  main  job  of  this  office  is  to  devise  ways  and  means  for  the  'Commission  to 
improve  strategic  planning  and  enable  the  Commission  to  focus  its  limited  re- 
sources on  the  significant  problem  areas  in  the  antitrust  and  consumer  protection 
fields.  The  office  aims  to  make  decision-making  on  starting  Commission  investiga- 
tions rational  and  economical  by  developing  the  formal  means  by  which  reasoned 
policy  alternatives  on  potential  resource  uses  are  presented  to  the  Commission. 

This  office  makes  recommendations  to  the  Commission  on  program  areas  in  the 
economy  where  the  Commission  could  commit  its  manpower.  The  office  prepares 
enforcement  policy  position  papers  for  the  Commission  that  set  forth  the  decision 
options  on  the  policy  issues.  The  office  also  refines  criteria  for  instituting  new  in- 
vestigations, works  with  the  enforcement  bureaus  on  the  process  of  developing 
program  plans,  and  evaluates  the  bureaus'  program  proposals.  The  major  ongoing 
long  range  project  of  this  office  is  the  development  of  a  total  system  for  planning 
the  Commission's  program  and  resource  allocations  on  a  rational  basis. 

An  additional  $18,000  is  requested  for  1971  to  provide  one  GS-14  attorney. 

By  adding  the  requested  attorney  to  this  office  for  program  evaluation,  the  office 
would  have  the  two  attorneys  and  two  economists  that  a  Budget  Bureau  Staff 
Report  (No.  CF-60-124)  recommended  for  a  Commission  high  level  program 
review  staff  in  1960.  This  planning  unit  so  reinforced  can  seek  out  on  a  limited 
basis  and  locate  primary  trouble  spots  in  the  economy  in  which  the  Commission 
should  apply  its  efforts.  This  analytical  staff  would  also  provide  the  Commission 
with  policy  guidance  by  evaluating  competing  proposals  for  project-type  investi- 
gations and  by  recommending  to  the  Commission  appropriate  division  of  Com- 
mission resources  among  major  missions. 


Office  of  the  Executive  Director 


Allotment 
fiscal  year  1970 


Requested 
fiscal  year  1971 


Increase 
fiscal  year  1971 


Positions         Amount        Positions         Amount        Positions  Amount 


Office  of  Executive  Director 3  $53,500 

Office  of  Information __.                  5  77,500 

Total  personal  services.. 8  131,000 

Travel _,_ ___ 2,000 

Total 8  133,000 


$53, 500 
77,500 

131,000 
2,000 

133,000 
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The  Executive  Director,  as  the  Commission's  chief  operating  official  manages 
the  Federal  Trade  Commission's  activities  to  achieve  effective  and  economical 
operations.  He  has  resiwnsibility  for  operational  and  administrative  direction  of 
all  the  Commission's  Bureaus  and  Field  Offices. 

The  Office  of  Information  reports  to  the  Executive  Director  and  its  overall 
policy,  advisory  and  educational  functions  have  been  given  additional  emphasis. 

No  additional  positions  are  requested  for  1971. 


Office  of  Administration 


Allotment 
fiscal  year  1970 


Positions 


Requested 
fiscal  year  1971 


Amount        Positions 


Amount 


Increase 
fiscal  year  1971 


Positions        Amoun 


Office  of  Director 6  $83,000  7  $92,000  1  $9,000 

Management  staff     5  76,500  7  92,500  2  16,000 

Division  of  Personnel 21  187,500  23  201,500  2  14,000 

Division  of  Data  Processing 16  126,000  21  164,000  5  38,000 

Division  of  Administrative  Services.-..  60  453,500  66  482,500  6  29,000 

Total  108  932,500  124  1,038,500  16  106,000 

Travel.. 6,000  6,000  

Total -  108  932,500  124  1,038,500  16  106,000 


The  Office  of  Administration  gives  policy  guidance  and  general  supervision  to 
the  management  and  organization  programs,  administrative  services  activities 
and  personnel  programs  of  the  Federal  Trade  Commission.  Plans  for  effective 
organization  and  administration  of  the  Commission's  management  programs. 
Formulates  and  puts  into  effect  basic  administrative  policies.  Develops  long- 
range  plans  relating  to  needs  for  personnel,  space,  supplies,  equipment,  etc. 
This  office  consists  of  the  Management  Staff  and  the  Divi-sions  of  Personnel,  Data 
Processing,  and  Administrative  Services. 

Management  interns  are  assigned  to  the  Office  of  Administration  and  are  de- 
tailed during  their  training  period  to  administrative  positions  throughout  the 
Federal  Trade  Conunission.  An  increase  of  .$0,(X)0  is  requested  for  one  GS-9 
management  intern. 

MANAGEMENT    STAFF 

The  Management  Staff  in  the  Office  of  Administration  is  responsible  for  con- 
ducting agency-wide  organizational  and  procedural  studies;  coordinating  and 
isi.suing  procedural  and  policy  statements  through  a  Directives  System  in  the 
form  of  an  Administrative  Manual.  Administrative  Bulletins,  and  notices:  con- 
ducting the  Workload.  Production  and  Manpower  Reports  System  whiih  also 
includes  a  Highlights  narrative  for  all  program  functions  ;  oiierating  the  Progress 
Report  System  covering  the  status  of  formal  and  informal  casework;  and  the 
performance  of  special  studies  as  assigned. 

A  recent  survey  indicated  the  necessity  for  expansion  of  management  analysis 
activities  in  order  to  provide  for  economic  and  efficient  correspondence,  reports, 
and  forms  control  activities  as  well  as  overall  analysis  and  study  of  organization 
and  procedures  within  the  Commission.  Truth-in-Lending  will  require  the  develop- 
ment of  new  computer  systems  applications.  In  order  to  provide  these  expanded 
.services,  an  additional  $16,000  is  requested  to  provide  one  GS-11  management 
analyst  and  one  GS-4  clei-k-steno. 


DIVISION    OF   PERSONNEL 

The  Division  of  Personnel  initiates,  develops  and  administers  personnel  i)oli- 
cies  and  programs  in  the  splieres  of  recruitment,  appointment  and  placement, 
training,  position  classilication,  perfoi-mance  ratings,  employee  relations,  welfare, 
and  health  and  recreation. 

Also  this  Division  has  been  given  the  responsibility  for  position  management 
and  manpower  utilization  surveys  and  maintenance  of  necessary  controls. 

An  orientation  pool  for  stenographers  and  ty])ists  predominately  consi.sting  of 
employees  initially  entering  on  duty  with  the  Connuission  has  been  established 
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under  the  Division  of  Personnel.  This  group  exiiedites  overflow  work  from  the 
substantive  bureaus  and  is  used  for  relief  assignments  to  Commissioners'  Offices, 
the  Ofiiee  of  the  Executive  Director,  and  other  top  offices  throughout  the  C^>m- 
mis-siou. 

Additional  workload  because  of  new  eonsnuuer  protection  acti\'ities  including 
Truth-in-Lending  and  the  administration  of  the  new  Flammable  Fabrics  Act 
will  require  $14,000  to  provide  one  GS-9  personnel  technician  and  one  GS^  clerk- 
steno. 

DIVISION    OF   DATA   PROCESSING 

The  Division  of  Data  Processing  operates  a  Burroughs  computer  and  peripheral 
equipment  to  ser\-ice  oi)erating  bureaus'  needs  for  data  processing.  These  include 
both  administrative  and  substantive  program  activities.  On  the  admini.strative 
side,  this  division  has  the  continuing  job  of  machine  preparation  of  payroll,  the 
maintenance  of  equipment  inventories,  the  maintenance  of  workload  statisitcs 
for  attorneys,  and  among  other  administrative  programs,  the  maintenance  of 
personnel   i'nformaiton  concerning   both  employees  and  attorney   applicants. 

In  regard  to  the  substantive  programs  of  the  Commission,  this  Division  pre- 
pares information  relating  to  financial  statistics  (a  sample  of  9,000  businesses 
are  covered  by  the  F.T.C.  .'segment  of  this  study),  various  economic  and  legal 
programs,  including  rates  of  return  for  the  Division  of  Accounting,  and  master 
case  car  :ds  on  legal  cases  currently  being  worked  on  in  the  legal  divisions  of 
the  Commission. 

This  Division,  in  connection  with  the  above  programs  and  others,  is  responsi- 
ble for  advising  operating  officials  in  regard  to  adequacy  of  information  supplied 
to  accomplish  objectives,  the  development  of  programs  as  required  for  various 
administrative  and  operating  studies,  and  the  establishment  of  good,  workable 
priorities  for  the  expeditious  handling  of  data  ijrocessing  activities. 

A  data  bank  has  been  established  covering  all  complaints  and  other  informa- 
tion that  will  pinpoint  industries  and  products,  geographic  areas,  and  practices 
on  which  to  focus  the  attention  of  this  Commission  because  of  emei-ging  con- 
sumer ])rotection  jiroblems. 

It  is  also  planned  to  include  in  the  data  bank  i>ertinent  corporate  and  finan- 
cial information  concerning  business  corporations.  Storage  and  accessibility  of 
this  mass  of  data  will  require  a  capacity  far  in  excess  of  our  current  ability. 
To  provide  ready  and  feasible  access  will  require  two  disc  storage  units.  To 
])rovide  this  capacity  and  to  annualize  the  cost  of  tajie  drives  now  being  installed 
will  require  an  increa.se  of  $2.5.000  for  1971. 

Additional  computer  applications  will  require  the  services  of  one  GS-11  pro- 
grammer, one  GS-9  programmer,  one  GS-7  computer  operator  and  two  GS-3 
card  punch  operators  at  a  cost  of  $38,000. 

DIVISION   OF  ADMINISTRATIVE   SERVICES 

The  Division  of  Administrative  Services  is  a  central  administrative  unit 
established  for  the  purpose  of  publishing  the  material  made  public  under  Section 
(Kf)  of  the  Federal  Trade  Commission  Act;  for  the  procurement  of  supplies 
and  equipment :  and  for  supplying  other  services  essential  to  the  functioning 
of  the  Federal  Trade  Commission.  The  Commission's  Library  is  also  located  in 
this  Division. 

The  Publication  Branch  of  the  Division  of  Administrative  Services  clears 
for  format,  economy  of  reproduction,  and  distribution,  all  material  printed  or 
duplicated  l»y  the  Federal  Trade  Commission  within  the  limitations  of  the  laws 
and  regulations  as  applicable  thereto.  This  branch  also  o]ierates  a  Class  A 
Printing  Plant  established  under  the  provisions  of  the  regulations  by  the  Joint 
Committee  on  Printing  of  the  United  States  Congress ;  and  provides  photo- 
graphic, photostat  and  drafting  services.  These  services  are  performed  by  the 
following  sections : 

The  Com]>osition  Section  edits  for  format  and  typography,  material  to  be 
printed  by  the  Government  Printing  Office  or  printed  or  duplicated  in  the  Fed- 
eral Trade  Commission  Printing  Plant  and  provides  stenographic  services  when 
bureau  pools  are  over-burdened.  During  fiscal  year  1969  over  1,4.59  pages  of  copy 
were  produced  by  this  activity  for  lithographic  reproduction  in  the  printing 
plant. 

The  Photographic  Section  provides  the  Commission  with  photographic,  xerox 
and  photostat  services  for  use  in  connection  with  the  Commission's  legal  pro- 
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ceedings  and  economic  reports.  Production  reports  for  this  section  show  that  over 
1.275.222  photographic,  photostat  and  xerox  prints  were  produced  during  fiscal 
year  1069. 

Functions  of  the  Printing  Plant  are  the  printing  of  the  Commission's  orders, 
press  releases,  legal  and  economic  reports,  speeches,  Trade  Practice  Rules, 
pamphlets,  forms,  letters,  etc.  Production  during  the  fiscal  year  1969  was  more 
than  20.400,347  pages. 

The  Library  System  of  the  Federal  Trade  Commission  consists  of:  (1)  the 
Commission  Library  ;  (2)  the  Medical  Library  in  the  Division  of  Scientific  Opin- 
ions;  (3)  a  small  "library  in  the  Office  of  the  Hearing  Examiners;  and  (4)  a 
small  library  in  each  of  the  Commission's  11  field  offices. 

These  libraries  provide  facilities  for  research  by  i>ersonnel  of  the  bureaus  and 
offices  of  the  Commission  and  assist  in  disseminating  information  regarding  the 
antitrust  laws  and  trade  regulations. 

The  combined  holdings  of  these  collections  total  more  than  150,000  bound 
volumes.  Extensive  files  of  legislative  documents  and  statistical  publications 
of  other  Government  departments  and  agencies,  and  of  trade  associations  are 
also  maintained. 

More  than  400  different  periodicals  are  received,  indexed  and  routed  among 
the  staff  on  a  weekly,  monthly,  quarterly  or  other  frequency  basis.  Approxi- 
mately 90.000  reference  questions  were  answered  during  the  year  and  more  than 
175.000  books  are  loaned  for  use  outside  the  library. 

The  Procurement  and  Services  Branch  is  responsible  for  providing  services 
and  controls  in  the  necessary  housekeeping  functions  as  follows :  procurement 
and  maintenance  of  supplies,  equipment,  furniture,  etc. ;  space  control  and  build- 
ing maintenance ;  communications  including  mail,  telephone  and  telegraph  and 
messenger. 

The  new  functions  of  Truth-in-Lending,  increased  flammable  fabrics  activities. 
and  comprehensive  review  of  the  truthfulness  of  advertising  of  drugs  cited  by 
the  Food  and  Drug  Administration,  will  require  six  clerical  positions  (two 
GS-4,  two  GS-3,  and  two  GS-2)  at  a  cost  of  $29,000. 


Office  of  the  Comptroller 


Allotment 
fiscal  year  1970 


Positions 


Office  of  the  Comptroller.. 5  $77,000 

Division  of  Finance 21  165,000 

Total  personal  services... 26  242,000 

Travel - 500 

Total 26  242,500 


Requested 
fiscal  year  1971 


Amount        Positions 


Amount 


5 
25 

$77, 000 
190, 000 

30 

267, 000 
500 

30  267, 500 


Increase 
fiscal  year  1971 


Positions 


Amount 


$25,  000 


25,  000 


25,  000 


This  Office  is  the  focal  point  for  all  the  budgetary  and  financial  management 
functif»ns  of  the  Commission.  Here  the  Commission's  budget  is  formulated  and 
presented  to  the  Bureau  of  the  Budget  and  to  Congress  in  final  form. 

In  addition  to  the  budgetary  processes,  this  Office  is  responsible  for  the  main- 
tenance of  all  fiscal  records  of  the  Commission  and  controls  the  various  records 
that  reflect  the  .salary,  savings  bonds,  taxes.  Social  Security,  retirement  and 
annual  and  sick  leave  of  all  employees  of  the  Comnii.ssioii,  including  the  field 
offices.  This  Office  and  its  Division  of  Finance  performs  the  audit,  prior  to  pay- 
ment, of  all  vouchers  covering  payment  for  travel  exi>en.ses,  communications, 
and  supplies  and  equipment.  The  Division  of  Finance  also  maintains  the  various 
ledgers  and  records  that  are  necessary  to  accurately  reflect  the  financial  posi- 
tion of  the  Commission  at  all  times,  and  prepares  the  basic  statistical  data 
under  the  direction  of  the  (Comptroller  for  the  various  financial  statements  and 
reports  rendered  to  the  Commission,  the  Bureau  of  the  Budget,  the  Treasury, 
the  General  Accounting  Office  and  the  Congress. 

An  additional  .$25,000  is  re<iuested  in  1971  to  provide  one  GS-7  Accountant  and 
three  GS-5  clerical  iX)sition.s. 
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Office  of  the  Secretary 


Office  of  the  Secretary 

Legal  and  public  records 

Total  personal  services- 
Travel 

Total 


Allotment 
fisca  lyea  il970 

Requested 
fiscal  year  1971 

Increase 
fiscal  year 

1971 

Positions 

Amount 

Posit  ons 

Amount 

Positions 

Amoun 

12 

50 

$116,000 
328,  000 

14 
65 

79 
79" 

128,000 
406, 000 

534, 000 

500  . 
534, 500 

2 

15 

$12,000 
78,  000 

62 

444,  000 

500  . 
444,  500 

17 
17  ""• 

90,  000 

62 

90,  000 

The  Secretary  and  his  immediate  office  receive  and  handle  mail  on  all  phases 
of  the  Commission's  work.  He  signs  all  orders  and  certain  other  official  papers. 
He  also  is  responsible  for  liaison  with  the  Congress  and  Government  agencies 
and  for  decisions  on  informal  cases  not  submitted  to  the  Commission. 

The  Assistant  Secretary  for  Minutes  takes  the  minutes  of,  and  records  the 
executive  meetings  of  the  Commission,  prepares  directives  for  the  signature  of 
the  Secretary  and  keeps  the  docket  of  pending  matters  before  the  Commission. 

DIVISION    OF    LEGAL    AND    PUBLIC    RECORDS 

The  Division  of  Legal  and  Public  Records  embraces  the  Formal  Docket,  In- 
formal Docket,  Correspondence,  Public  Reference  and  Distribution  Sections. 

The  Formal  and  Informal  Docket  Sections  are  responsible  for  the  establish- 
ment, management,  safety,  completeness  and  accuracy,  uses  and  retirement  of  the 
legal  and  related  records  of  the  Commission. 

The  Correspondence  Section  receives  incoming  mail,  oi)ens,  date  stamps,  estab- 
lishes index  and  tickler  when  appropriate,  conducts  history  search  and  forwards 
letters  to  proper  office  for  action. 

The  Public  Reference  Section  furnishes  information  and  assistance  to  the 
public,  and  to  the  staff  of  the  Commission  in  relation  to  public,  legal  and  court 
proceedings  and  in  matters  of  related  procedure.  Tlie  Section  is  resiwnsible  for 
the  custody,  location,  safety,  conditions,  etc.,  of  dockets,  files,  exhibits,  etc. 

The  Distribution  Section  controls  the  supply  and  distribution  of  all  publica- 
tions issued  by  the  Commission,  such  as  economic  reports,  annual  reports,  trade 
practice  rules,  etc. 

Increase  requested — 1971 

An  additional  $00,000  is  requested  for  two  GS— i  clerk-stenographers  for  the 
Office  of  the  Seci'etary  and  two  GS-;j,  six  GS— 4  and  seven  GS-3  clerical  positions 
for  the  Division  of  Legal  and  Public  Records. 


Office  of  the  General  Counsel 


Allotment 
fiscal  year  1970 


Positions 


Requested 
fiscal  year  1971 


Amount        Positions 


Amount 


Increase 
fiscal  year  1971 


Positions       Amount 


Office  of  General  Counsel 6  $88,000 

Division  of  Litigation 28  448,000 

Division  of  Legal  Services 17  255,500 

Division  of  Legislation — 

Federal-State  Cooperation _  9  112,500 

Total  personal  services 60  904,000 

Travel 6,  000 

Total..- - 60  910,000 


9        $105,000 
30  482, 000 

20  292, 500 


10 

127,  500 

69 

1,007,000 
16,  000 

69   1,023,000 


$17,000 
34,  000 
37,  000 

15,000 


103,000 
10,  000 


113,000 


The  General  Counsel  is  the  principal  legal  counselor  and  adviser  to  the  Com- 
mission. In  many  respects,  his  respon.sibilities  are  similar  to  other  chief  law 
officers  within  the  Government.  He  represents  the  agency  before  the  courts  of  the 
United  States ;  prei^ares  memoranda  for  the  agency  and  its  operating  bureaus 
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on  questions  of  law,  ix>licy,  and  procedure;  evaluates  federal  and  state  legis- 
lative proposals  directly  affecting,  or  bearing  upon,  the  agency's  missions  ;  serves 
rts  liaison  officer  in  both  adjudicatory  and  nonadjudicatory  matters  involving 
the  agency  and  other  Government  offices;  and,  among  other  assignments,  rep- 
resents the  agency  and  each  employee  as  Tort  Claims  Officer  in  matters  arising 
under  the  Federal  Tort  Claims  Act,  and  as  the  administratoor  of  workman's 
compensation  claims  filed  pursuant  to  the  Federal  Employee's  Compensation 

Act. 

In  at  least  two  material  respects,  the  responsibility  of  the  Commission's  Gen- 
eral Counsel  differs  from  that  of  most  chief  legal  advisers  within  the  Govern- 
ment. First,  he  is  a  lawyer  to  lawyer.s— the  counselor  to  the  Government's  sec- 
ond largest  employer  of  attorneys.  Secondly,  the  mission  of  his  Office  is  also 
affirmative  in  nature  as  opposed  to  being  strictly  a  service  oi>eration.  The  Office 
is  expected  to  proiwse  and  implement  affirmative  programs  that  will  advance 
the  overall  goals  of  the  Commission. 

REOEGANIZATION    OF    THE    OFFICE 

With  the  appointment  of  a  new  General  Counsel  in  May  of  1969,  the  Com- 
mission requested  a  reevaluation  of  the  functions  and  structure  of  the  Office. 
On  the  basis  of  a  thorough  review  of  the  past  performance  of  the  Office  vis-a-vis 
the  current  demands  of  the  Commission  for  legal  advice  and  court  representa- 
tion, the  General  Counsel  recommended,  and  the  Commission  ordered  on  June 
11, 1969,  a  reorganization  of  the  Office. 

The  essential  changes  in  Office  functions  and  organization  directed  by  the 
Commission  may  be  summarized  as  follows  : 

A.  Executive  positions  within  the  Office  were  reduced  from  ten  to  five. 

B.  Administration  of  two  .statutes  was  transferred  from  the  Office  to  operat- 
ing bureaus  within  the  Commission. 

(1)  The  office  of  Assistant  General  Counsel  for  Exiiort  Trade  was  abol- 
ished and  immediate  supervision  of  the  Webb-Pomerence  Act  was  assigned 
to  the  Bureau  of  Restraint  of  Trade. 

(2)  Supervision  of  Lanham  (Trademark)  Act  complaints  and  actions 
was  assigned  to  the  Bureau  of  Deceptive  Practices. 

C.  The  Division  of  Consent  Orders  was  abolished.  The  primary  function  of  this 
Division  had  been  the  supervision  and  control  of  negotiations  looking  towards 
the  disposition  of  matters  by  settlement  orders  under  the  procedure  provided  in 
Part  2  of  the  Commission's  published  rules.  The  General  Counsel's  .study  revealed 
that  the  operations  of  the  Division  had  evolved  to  a  point  where  they  mainly 
duplicated  work  performed  by  the  various  trial  staffs  of  the  Commission.  Ac- 
cordingly, the  Commission  assigned  primary  supervision  of  consent  order  negotia- 
tions to  the  trial  .staffs.  The  Office  of  General  Counsel  retained  the  responsibilities 
of :  (1)  providing  advice,  when  requested,  as  to  whether  the  allegations  of  a  com- 
plaint supporting  a  cau.se  of  action  and  require  the  order  proposed;  and  (2) 
representing  the  agency  in  settlement  negotiations  after  a  matter  has  been  liti- 
gated before  the  Commission. 

D.  The  office  of  As.sistant  General  Counsel  for  Federal-State  Cooperation  was 
abolished  and  its  duties  were  assumed  by  the  Divi.sion  of  Legislation — Federal- 
State  Cooi)eration. 

E.  A  new  office  unit,  the  Division  of  Legal  Services,  was  established. 

F.  The  Office  of  Assistant  General  Counsel  for  Voluntary  Compliance  was 
abolished  and  its  duties  were  assigned  to  the  Division  of  Legal  Services. 

G.  The  job  descriptions  of  attorneys  assigned  to  the  Office  were  redrawn  to 
accord  with  the  Commission's  belief  that  such  attorneys  should  be  generalists  who 
could  be  readily  redeployed  within  the  Office  to:  (1)  meet  sharp  variances  in 
Commission  demands  for  the  several  services  extended  by  the  Office;  and  (2) 
effectively  coordinate  affirmative  Office  projects. 

The    Post-Reorganization    Structure   of   the   Office   of   General   Counsel 

The  organizational  structure  of  the  Office  now  comports  with  the  following 
diagram : 
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Office  of  General  Counsel 


Division  of 
Litigation 


Division  of 
Legal  Services 


Division  of 
Legislation — 
Federal-State 

Cooperation 


Legal  Reporting 
Section 


DIVISION  OF  LITIGATION 

The  function  of  this  Division  is  to  represent  the  Commission  in  the  federal 

\nv'i)artv  against  which  the  Commission  has  issued  an  order  to  cease  and  desist 
may  i>etition  a  federal  court  of  appeals  for  review.  The  Commission  may  apply, 
through  the  Department  of  Justice,  for  federal  district  court  orders  enforcing 
suhiioeiias  or  Commission  orders  reciuiring  special  reports.  Disobedience  ot  a 
court's  decree  enforcing  a  Commission  order  or  subpoena  may  be  punished  as 
a  contempt.  Collateral  suits  challenging  the  Commission's  jurisdiction  or  pro- 
cedure mav  be  brought  under  certain  circumstances  in  the  federal  district  courts. 
The  Division  handles  these  and  similar  matters  both  directly  and  in  participation 
with  the  Office  of  the  Solicitor  (ieneral  in  Supreme  Court  matters,  and  with 
offices  of  the  various  United  States  attorneys  in  certain  other  casse  affecting  the 
Commission.  The  Division  also  has  the  responsibility  for  seeking  injunctions 
IjrnflCHtc  life  in  certain  Commission  cases  before  the  courts  of  appeal  and 
district  court  restraining  orders  against  dissemination  of  false  food,  drug  or 
cosmetic  advertising  in  applicable  cases. 

(icncruJ  Case  Worldoad 

The  workload  of  the  Division  is  variable:  and  since  the  vast  majority  of  it 
arises  from  actions  taken  by  the  Commission  or  parties  being  investigated  or 
proceeded  against,  its  timing  and  volume  is  governed  by  factors  over  which  the 
Division  has  little  or  no  control.  With  respect  to  court  litigation,  during  tiscal 
1969  the  Division  handled  94  cases,  six  more  than  the  previous  year.  It  completed 
litigation  in  4.")  ca.ses.  as  compared  to  a  total  of  27  in  li.scal  19GS.  P>leven  of  the 
completed  proceedings  involved  deceptive  business  practices,  U(>  were  restraint 
of  trade  cases,  and  S  were  extraordinary  matters  such  as  suits  against  the 
Commission  for  declaratory  judgments  and  injunctions. 

Workload  Expected  in  Fiscal  1911 

A.  From  Current  Cases: 
At  the  beginning  of  fiscal  1970.  the  Division's  assignments  included  .">  case.s 
open  for  further  action  or  pending  final  disposition  in  the  courts.  A  number  of 
these  cases  involve  apiieals  from  Commission  cease-and-desist  orders  which, 
because  of  a  combination  of  such  factors  as  voluminous  record,  important,  com- 
plex, and  vigorously  disputed  legal  issues,  masses  of  economic  data,  and  great 
financial  consequences  to  the  corporations  involved,  are  considered  to  be  major 
cases.  Of  this  category,  the  following  are  examples  of  matters  believed  likely  to 
require  substantial  efforts  carrying  over  into  fiscal  year  1971 : 

1.  T'nitrd  States  Steel  Corporation. — Respondent,  one  of  the  country's  largest 
cement  producers,  acquired  the  second  largest  ready-mix  concrete  producer  in 
the  Xew  York  Metropolitan  Area.  It  is  appealing  a  Commission  decision  that 
found  the  acquisition  to  be  unlawful  and  which  requires  divestiture.  The  case 
involves  the  relatively  unexplored  issue  of  the  "failing  company  defense." 

2.  L.  G.  Balfour  Company  et  al. — This  matter  involves  monopolization  and  other 
unfair  acts  and  practices  in  the  national  college  fraternity  insignia  products 
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market.  The  record  consists  of  approximately  6.000  pages  of  testimony  and  800 
exhibits. 

3.  P.  F.  Collier  A-  Son  Corporation. — The  Commission's  decision  found  that 
respondent,  a  national  seller  of  encycloi>edias,  utilized  a  number  of  deceptive 
practices  in  the  sale  of  its  products.  On  appeal,  respondent  has  conceded  that 
it  engaged  in  deception  but  has  raised  several  complex  issues  concerning  Com- 
mission procedures  and  the  liability  of  a  parent  corporation  for  the  actions  of  a 
subsidiary.  The  record  in  this  matter  consists  of  approximately  4,r)00  pages  of 
testimony  and  some  600  documentary  exhibits. 

B.  From  Projected  Commission  Activity: 

At  the  beginning  of  the  fiscal  year  there  were  approximately  38  complaints 
in  various  stages  of  litigation  within  the  Commission.  Additionally,  as  indi- 
cated in  their  last  budget  presentations,  the  Commission's  opei'ating  l)ureaus 
anticipate  increases  in  adjudicatory  proceedings  in  fiscal  1970.  While  there  can 
be  no  certainty  as  to  which  cases  will  ultimately  be  decided  adversely  to  the 
respondents  involved  and  thereafter  appealed  to  the  courts,  on  the  basis  of  i>ast 
experience  it  is  estimated  that  three-fourths  of  the  matters  litigated  before 
hearing  examiners  are  eventually  causes  for  court  presentations  by  the  General 
Counsel. 

In  addition  to  appellate  matters,  it  is  expected  that  the  volume  of  district 
court  litigation  will  increase  substantially  in  fi.scal  1971.  The  Commission  may 
expect  to  be  sued  more  frequently.  The  Fair  Packaging  and  Labeling  Act  and 
the  Consumer  Credit  Protection  Act  should,  because  of  their  newness  and  vast 
coverage,  occasion  suits  for  declaratory  and  injunctive  relief.  ( In  the  first  two 
months  of  fiscal  1970,  five  petitions  for  declaratory  relief  have  been  filed  against 
the  agency. ) 

For  several  reasons,  the  numl)er  of  subponea  enforcement  proceedings  should 
be  expected  to  multiply.  First  of  all,  the  Guignon  decision  of  the  8th  Circuit 
Court  of  Appeals  has  provided  resixtndents  with  a  new  delaying  tactic.  Revers- 
ing a  half  century  of  administrative  and  judicial  practice,  the  Guignon  opinion 
held  that  the  Commission  lacks  the  authority  to  enforce  its  own  subpoenas  and 
must  proceed  through  the  office  of  the  Attorney  General.  Realizing  that  the 
agency  miist  process  subpoena  papers  through  the  Department  of  Justice  which, 
after  review,  assigns  the  matters  to  the  various  U.S.  Attorneys,  resi^ondents  ap- 
pear to  be  buying  time  by  opposing  compulsory  process.  From  early  1967  until 
the  late  fall  of  1968.  the  only  subpoena  enforcement  proceeding  handled  by  the 
Office  involved  Guignon.  Since  the  Guignon  decision  became  final,  the  Office  has 
been  called  upon  to  process  nine  matters  involving  a  total  of  twentg-three  sub- 
poenas. 

The  other  reasons  for  anticipating  a  rise  in  subpoena  enforcement  actions  are : 
the  ninnber  of  industrywide  investigations  proix>sed  by  the  operating  bureaus : 
and  the  fact  that  there  are  several  multi-resiwndent  complaints  presently  either 
approved  by  the  Commission  or  in  preparation  by  the  staff.  In  the  latter  respect. 
Office  experience  indicates  that  a  multi-respondent  action  usually  generates  sub- 
poena problems  and  injunction  suits  against  the  Commission. 

DIVISION  OF  LEGISLATION^ — FEDEKAL-STATE  COOPERATION 

This  Division  is  the  liaison  between  the  Commission  and  Congress  with  re- 
ference to  legislative  matters.  It  prepares  advice  and  comments  for  the  Connnis- 
sion  on  enrolle<l  bills,  bills  pending  in  Congress,  and  draft  bills  submitted  to  the 
Bureau  of  the  Budget.  It  drafts,  or  assists  in  the  drafting  of.  Commission  legisla- 
tive proposals  which,  after  clearance  by  the  Bureau  of  the  Budget,  are  svibmitted 
to  Congress.  It  prepares  for  inclusion  in  the  agency's  Annual  Report,  a  list  of 
legislation  which  the  Commission  believes  is  required  to  increase  the  effective- 
ness of  its  operations.  Additionally,  it  provides  assistance  to  the  Chairman,  the 
individual  Commissioners,  and  staff  officials,  when  they  are  summoned  to  testify 
l)efore  Congressional  committees.  If  formal  statements  are  required  in  connec- 
tion with  such  appearances,  the  Division  usually  prepares  a  draft  of  such  state- 
ment for  approval  of  the  summoned  witness. 

Division  personnel  represent  the  Commission  at  meetings  called  by  the  Bu- 
reau of  the  Budget.  Executive  Departments  of  the  Government,  individual  mem- 
bers of  Congress,  and  members  of  the  staffs  of  Congressional  committees  to  dis- 
cuss proposed  legislation  affecting  the  operations  of  the  Commission. 
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A  major  part  of  the  Division's  efforts  are  devoted  to  implementing  the  Com- 
mission's program  of  Federal-State  Cooperation.  This  program  encourages  the 
states  to  enact  laws  similar  to  the  Federal  Trade  Commission  Act.  It  serves  and 
facilitates  cooperative  elTort  with  state  and  local  agencies  and  officials  for  the 
purpose  of  increasing  the  protection  of  the  consumer  from  unfair  and  deceptive 
practices.  If  such  practices  can  he  stopped  at  the  state  or  local  level,  before  they 
grow  into  problems  of  interstate  proportions,  the  need  for  federal  action  will  be 
minimized  and  the  Commission  can.  thus,  devote  more  of  its  resources  to  dealing 
quickly  and  effectively  with  problems  of  regional  and  national  significance. 

The  Division  seeks  to  imi)lenient  the  Commission's  policy  in  this  area  by 
(1)  supplying  current  information  to  state  and  local  officials:  (2)  referring 
complaints  to  local  agencies  and  extending  enforcement  assistance  when  re- 
quested: and  (3)  assisting  in  the  implementation  and.  when  requested,  drafting 
of  legislation  directed  against  unfair  and  deceptive  pi'actices. 

General  Workload 

With  respect  to  proposed  legislation,  the  Division,  in  fiscal  1960.  furnished 
advice  and  comment  to  the  Commission  on  39  bills  pending  in  the  Congress.  8 
draft  bills  submitted  to  the  Bureau  of  the  Budget  by  other  federal  agencies,  and 
3  enrolled  bills  pending  Presidential  signature  or  veto.  Frequent  conferences  with 
representatives  of  executive  agencies,  members  of  Congress,  and  staff  personnel 
of  Congressional  committees  were  held  to  as.sist  in  the  preparation  of  legislation 
and  presentation  of  views  of  the  C<mimission  and  the  individual  Commissioners. 
Members  of  tlie  Commission  appeared  before  Congressional  committees  to  give 
oral  testimony  on  7  proposals  for  legislation  diiring  the  year. 

The  increasing  interest  of  the  states  in  the  Commission's  program  of  encour- 
aging Federal-State  cooperation  was  evident  during  the  year  as  the  states  di- 
rected to  the  Commission  477  requests  for  advice  and  assistance  regarding  legis- 
lative or  enforcement  matters  involving  prevention  of  deceptive  and  unfair  trade 
practices.  This  was  an  increase  of  70  percent  over  the  2S1  similar  requests  re- 
ceived in  fiscal  1968.  The  increase  is  indicative  of  the  general  level  of  added 
emphasis  on  consumer  protection  in  the  states. 

The  complaints  regarding  interstate  practices  received  from  state  ofiicials 
numbered  ^7").  an  increase  of  33  percent  over  the  previous  year.  The  intrastate 
matters  referred  by  the  Commission  to  state  officials  for  action  numbered  161, 
an  increase  of  80  percent  over  the  number  referred  last  year. 

The  States  of  Colorado.  North  Carolina,  Pennsylvania,  and  South  Dakota 
enacted  consumer  protection  laws  during  the  year. 

State  offices  of  consumer  protection  and  Attorneys  General  were,  and  are  being, 
furnished  on  a  continuing  basis  with  a  variety  of  informational  materials  con- 
cerning enforcement  actions  by  the  Commission  and  by  state  governments  against 
deceptive  and  unfair  trade  practices.  This  serves  as  a  training  medium  and 
method  of  correlating  such  activities  throughout  the  country,  as  well  as  an 
encouragement  to  states  which  have  not  yet  establislied  such  programs. 

Workload  Expected  in  Fiscal  1971 

In  ordering  reorganization  of  the  Office  of  General  Counsel,  the  Commission 
determined  that  a  more  thorough  and  affirmative  approach  to  legislative  drafting 
and  coun.seling  was  in  order.  Accordingly,  the  Division  will  be  providing  more 
advance  background  coun,seling  than  in  the  past,  and  will,  through  cooperation 
with  the  agency's  operating  bureaus,  continually  draft,  and  support  with  sta- 
tistics and  case  histories,  proposals  for  advancing  the  Commission's  missions 
and  closing  loopholes  in  the  laws  it  adminitsters. 

In  fi.scal  1971,  the  Division  expects  a  substantial  increase  in  the  number  of 
bills  pertaining  to  consumer  protection  laws,  mergers  and  other  areas  of  Com- 
mission interest.  There  is  every  indication  to  believe  that  the  consumer  protection 
movement  will  accelerate  during  the  coming  years.  Moreover,  two  recent  ►studies, 
the  White  Houftc  Task  Force  Report  on  Antitrust  Folic i/  (1968)  and  the  Report 
of  President  Xixoii's  Task  Force  o>i  Productiritu  and  Competition  (1969),  have 
called  for  reexaminations  of  the  Robinson-Patman  Act,  one  of  the  Commission's 
principal  statutes. 

The  major  affirmative  project  of  the  Division  for  1971  will  be  the  acceleration 
of  the  Commission's  program  of  Federal-State  cooperation.  Among  the  Division's 
goalis  in  this  program  are  the  following  : 

1.  Increasing  the  outward  referrals  of  consumer  complaints  involving  com- 
panies with  minimal  transactions  in  interstate  channels.  For  years  the  Commis- 
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pion  lias  been  criticized  for  pursuing  sucli  matters  to  the  alleged  neglect  of  its 
nationwide  obligations.  I'ntil  recently,  however,  the  American  consumer  could 
only  turn  to  the  Commission  with  his  complaints.  Now,  however,  some  26  states 
have  enacted  consumer  protection  laws,  and  exr>erience  has  shown  that  these 
states  will  act  upon  matters  referi-ed  by  the  Commission,  p'Ri^^'iding,  in  most 
instances,  that  the  Ck)mmission  is  willing  to  proffer  techhiieal  information  and 
advice  that  will  enhance  the  prol)ability  of  successful  pro,secutions. 

Through  more  effort,  principally  directed  at  analyzing  matters  in  their  pre- 
liminary stages,  the  Division  intends  to  more  than  triplethe  number  of  referrals 
made  in  calendar  year  1968.  In  that  year,  a  total  of  121  matters  were  transmitted 
to  state  agencies. 

2.  Aiming  at  obtaining  enactment  of,  or  improvement  of,  general  consumer  pro- 
tection laws  in  ten  additional  states  where  such  legislative  proposals  are  in  the 
embryonic  stage,  or  where  legislation  is  particularly  needed  because  of  low  in- 
come concentrations ;  and 

3.  Expanding  liaison  with  state  and  local  oflBcials.  Until  now,  the  Office's  liaison 
effort  has  focused  primarily  upon  the  National  Association  of  Attorneys  General. 
"While  the  Office  must  continue  to  "lobby"  or  assist  the  members  of  this  Associa- 
tion, it  is  believed  that  Commission  liaison  with  the  various  Attorney's  General 
is  now  such  that  primary  attention  should  be  paid  to  other  groups  of  state 
offiicals,  such  as  the  U.S.  Conference  of  Mayors,  the  National  Association  of 
Counties,  and  the  National  District  Attorneys  Association.  For  effectuation  of 
the  Commission's  overall  goals  regarding  Federal-State  cooperation,  municipal 
and  county  ordinances  might  well  be  more  important  than  state  statutes. 

The  greater  goal  of  such  efforts  would  be  the  enactment  of  effective  legisla- 
tion by  every  state.  This  will  not  be  achieved  by  the  end  of  fiscal  1971 ;  nor,  for  that 
matter,  can  one  guarantee  enactment  of  any  consumer  legislation.  However,  in- 
creased eft'ort  in  this  area  woidd  advance  legislation,  or  at  least  the  interest  of 
state  officials  in  consumer  legislation  within  the  states.  Contacts,  offers  of  as- 
sistance, and  assistance  would  be  repeatedly  extended  to  these  states. 

In  addition  to  keeping  drafts  of  model  general  consumer  laws  current  with  de- 
velopments in  the  states,  the  Office  intends  to  prepare  model  laws  to  complement 
or  displace  Commission  jurisdiction  in  the  consumer  credit  and  fair  packaging 
areas.  At  least  preliminary  attention  to  the  drafting  and  promotion  of  model  state 
laws  complementing  Commission  jurisdiction  in  regard  to  textiles,  furs  and  flam- 
mable fabrics  will  be  made  in  fiscal  1971. 

nrvisiox  OF  lexjal  services 

Over  the  past  several  years,  there  has  been  a  steadily  increasing  demand  for  the 
preparation  of  legal  memoranda  on  evidentiary,  jurisdictional  and  procedural 
problems ;  the  drafting  and  redrafting  of  special  Commission  reports  and  other 
public  statements,  and  the  examination  of  requests  b.v  private  counsel  and  the 
public  for  Commission  information,  documents  and  files.  The  increase  in  such 
matters  is  attributed  to,  among  other  things,  the  several  new  statutes  admin- 
istered by  the  Commission ;  a  number  of  changes  in  the  Commission's  rules  and 
procedures  (particularly  those  procedures  wherein  agency  action  is  publically 
proposed  for  the  purpose  of  obtaining  the  views  of  all  affected  individuals  or  com- 
panies prior  to  a  final  determination  by  the  Commission)  :  the  Freedom  of  In- 
formation Act;  and  the  Commission's  increasing  reliance  on  public  hearings  on 
national  or  industrywide  practices. 

The  study  that  led  to  I'eorganization  of  the  Office  concluded  that  the  afore- 
mentioned assignments  should  be  handled  by  the  General  Counsel  through 
a  centralized  unit  within  his  Office.  Accordingly,  the  Division  of  Legal  Services 
was  established  for  the  purpose  of  handling  day-to-day  legal  services  and 
special  assignments  for  the  Commission  and  its  operating  bureaus. 

Among  the  routine  oV)ligations  of  the  Division  are  the  following : 

1.  Anahisis  of  Recent  Derinions. — Federal  court  decisions  and  federal  agency 
determinations  are  scrutinized  for  possible  effects  upon  Commission  policies. 
When  a  decision  is  deemed  significantly  relevant  to  the  Commission's  missions 
or  procedures,  a  preliminary  memorandum  of  law  is  immediately  forwarded  to 
the  Commission.  If  the  Commission  concludes  that  the  matter  requires  further 
stud.v.  a  comprehensive  brief  is  supplied. 

2.  Rericir  of  Requests  for  Invcstifjational  Resolutions. — Prior  to  the  issuance 
of  investigational  subpoenas  and  Special  Report  Orders  authorized  by  the  Federal 
Trade  Commission  Act,  the  agency  usually  adopts  an  investigational  resolution. 
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Upon  either  staff  or  Commission  demand,  the  Division  reviews  such  resolu- 
tions. The  purpose  behind  such  review  is  the  anticipation  and  prevention  of  court 
actions  that  mijiht  dehay  Commission  efforts. 

3.  A.saisUincv  to  Other  Comini-saion  Offices. — For  tlie  purpose  of  anticipating 
and  preventing  court  actions  which  may  delay  Commission  efforts,  the  Division 
maintains  continuous  liaison  with  other  Commission  bureaus,  divisions  and 
other  units  and  provides  ud  hoc  advice  and  assistance  on  questions  of  law.  policy 

and  procedure. 

4.  Handling  of  Nonadjinlicatory  requests  for  Vommission  Documents  and  In- 
formation.— The  Division  reviews  all  such  requests  and  immediately  advises  the 
CoiHmission  as  to  their  disposition.  Additionally,  its  nuiintains  a  continuing 
s^wvey  of  other  agency  determinations  and  court  rulings  (m  requests  made  pursu- 
wat  to  the  Freedom  of  Information  Act. 

'w.  Proposed  Complaints  and  Orders;  and  Settle'tnent  Negotiations. — The  Divi- 
sion performs  the  aforementioned  duties  retained  by  the  Office  after  abolishment 
of  tlie  Division  of  Consent  Orders. 

(5.  }fi.'<eenaneoiis  Administrative  Duties. — The  Division  handles  all  correspond- 
ence a!id  requests  pertaining  to  voluntary  agreements  under  the  Defense  Produc- 
tion Act  of  !!>•')()  and  small  business  pools  authorized  or  proposed  by  the  Small 
Business  Administration  Administrator.  It  also  processes  tort  claims  for  the 
Commission  and  provides  advice  to  Commission  employees  on  matters  covered 
by  the  Federal  Employee's  Compensation  Act. 

Expected  Workload,  1971 

Demands  for  routine  legal  services  depend  on  the  operations  of  the  Commission, 
actions  by  the  public  or  parties  which  are  sub.1ects  of  Commission  investigations 
or  other  proceedings,  and  court  and  federal  agency  rulings.  In  view  of  the  great 
increase  in  projects  of  the  operating  bureaus,  and  the  implementation  of  the 
new  statutes,  the  Division  expects  a  greater  workload  in  1971  with  respect  to 
the  provision  of  day-to-day  legal  services. 

Previously,  special  legal  assignments  had  been  handled  by  the  General  Counsel 
and  other  arms  of  the  Commission.  In  calendar  year  1968,  the  OflSce  handled  a 
total  of  27  special  matters.  Within  the  first  six  weeks  after  reorganization  of  the 
Office,  the  Division  received  38  special  assignments. 

^fajor  Office  Project  for  Fiscal  1971 

While  primarily  a  service  organization,  the  Office  of  General  Counsel  is  also 
required  to  propose  and  implement  affirmative  projects  furthering  the  overall 
goals  of  the  Commission.  As  its  major  project  in  this  regard  for  1971,  the  Office 
intends  to  conunence  a  comprehensive  program  directed  at  more  effectively 
utilizing  and  expanding  Commission  authority  to  mitigate  injury  to  consumers 
and  competition  resulting  from  deceptive  practices  and  restraints  of  trade. 

It  is  well  settled  that  the  Commission  is  empowered  to  proceed  against  anti- 
competitive practices  in  their  incipiency.  However,  experience  has  demonstrated 
that  while  challenge  may  be  made  in  the  incipient  stage  of  a  practice  potentially 
liarniful  to  the  consumer  and  competition,  arrest  of  the  practice  is  frequently 
achieved  only  after  much  injury  has  been  accomplished. 

The  basic  approach  to  defense  against  charges  such  as  attempts  to  monopolize, 
predatory  pricing  practices,  and  false  advertising  and  marketing  methods  is 
greatly  influenced  by  the  profitability  of  the  practice  involved.  To  some  extent, 
this  factor  is  weighed  against  the  possible  ramifications  of  private  treble  damage 
actions  encouraged  by  trial  records  developed  by  the  Government.  Empirical 
knowledge  has  confirmed,  ad  nauseum,  an  increasing  preference  for  prehearing, 
adjudicatory,  and  appellate  tactics  and  strategy  that  permit  continuance  of 
challenged  practices  which  are  eventually  found  to  be  unlawful  and  proscribed — 
but  proscribed  only  after  they  have  dealt  severe  injury  to  the  consumer  and. 
competition.  For  example,  as  a  result  of  nearly  a  decade  of  endeavor  by  the 
Commission,  and  several  years  of  foUowup  effort  by  the  Department  of  .Justice 
on  the  basis  of  the  Commission's  work,  it  was  proven  that  the  basic  patent  and 
the  "wonder  drug."  the  antibiotic,  tetracycline,  has  been  obtained  through  fraud, 
and  that  its  price  for  many  years  had  been  fixed  through  unlawful  conspiracy. 
The  results  of  the  Government's  actions  to  date  have  been  a  .$120  million  settle- 
ment of  public  claims  and  a  proscriptive  order  that  is  presently  under  api^eal. 
However,  the  results  pale  in  insignificance  when  one  considers  how  many  Ameri- 
can consumers  may  have  suffered  extended,  debilitating  sicknesses  or  died  be- 
cause of  inability  to  meet  the  high.  coUusively  fixed  price  for  the  antibiotic,  and 
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because  of  the  Government's  inability  to  mitigate  the  effects  of  this  abhorrent 
conspiracy. 

The  Office's  effort  toward  implementing  the  Commission's  determination  to 
reduce  the  adverse  impact  of  trade  restraints  and  unfair  and  deceptive  practices 
will  involve  four  areas  of  the  Office's  work :  legal  research,  interbureau  liaison, 
litigation  and  legislation.  The  effort  will  concurrently  follow  two  avenues ;  each 
with  short  term  and  long  term  objectives. 

One  avenue  of  approach  will  concern  injunctions.  Its  les.ser  goal  will  be  more 
effective  employment  of  the  Commission's  present,  limited  injunctive  powers.  Its 
greater  or  ultimate  goal  is  the  expansion,  through  broader  court  decisions  and 
legislation,  of  the  Commission's  authority  to  enjoin  unlawful  practices. 

The  second  avenue  will  concern  exi>edition  of  Commission  proceedings  before 
hearing  examiners  and  the  courts.  Its  short-range  objective  will  be  a  definitive 
analysis  of  the  reasons  for  present  delay  in  such  matters  and  recommendations 
for  the  alleviation,  if  not  the  elimination,  of  such  delay.  The  long-range  goal 
would  be  the  implementation,  and  revision  as  exi>erience  dictated,  of  the  pro- 
posed procedures. 

The  project  will  proceed  from  the  following  basic  presumptions : 

(a)  if  imaginative  theory  offers  a  reasonable  prosi>ect  of  overturning 
an  old  case  or  fitting  a  matter  within  a  narrow  court  holding,  injunctive 
litigation  will  be  instituted  ; 

(b)  if  reasonable  doubts  concerning  Commission  injunctive  authority 
are  encountered,  they  will  be  resolved  through  litigation ;  and 

(c)  if  changes  in  Commission  iwlicies  or  procedures  offer  the  prospect 
of  mitigating  public  injury  through  increased  use  of  injunctive  actions  and 
expedition  of  adjudication,  they  will  be  tried. 

Sumfimary — Increases  requested  1911 

Office  of  General  Coun.sel  (3)  :  1  GS-5  clerk-steno.  2  GS-4  clerk  stenos__  $17,  000 
Division  of  Litigation  (2)  :  1  GS-14  attorney  and  1  GS-13  attorney—  34,000 
Division  of  Legal  Services  (3)  :  2  GS-12  attorneys  and  1  GS-11  attorney-  37,  000 
Division  of  Legislation — Federal-State  cooperation  :  1  GS-13  attorney--     15,  000 


Total  per.sonnel  compensation   (9  new  positions) 103,000 

Travel    10, 000 

Total   increase 113,  000 


Office  of  Hearing  Examiners 


Allotment  Requested  Increase 

fiscal  year  1970  fiscal  year  1971  fiscal  year  1971 


Positions         Amount        Positions         Amount  Positions        Amount 


Personal  services 24       $440,000  24       $440,000 

Travel 8,000 8,000 

Total 24         448,000  24         448,000 


Hearing  examiners  have  complete  charge  of  cases  from  the  time  the  Commis- 
sion i.svsues  its  complaint  until  the  initial  decision  is  rendered.  The  responsibilities 
of  the  examiners  are  many  and  entail  time-consuming  efforts  in  the  conduct  of 
pretrial  conferences  and  formal  hearings.  In  all  instances  the  examiner  acts  as 
the  official  hearing  officer  and  rules  on  offers  of  proof,  admissibility  of  evidence 
and  all  procedural  and  other  interlocutory  motions. 

Since  the  Commission  revised  its  Rules  of  IM-actice  which  resulted  in  accelera- 
tion of  trials  the  number  of  eases  assigned  i)er  hearing  examiner  has  been  re- 
duced. This  revision  has  enabled  the  hearing  officer  to  conduct  consecutive  hear- 
ings and  continue  to  final  disi>osition  of  matters  more  exi)editiously. 

The  staff  has  been  reduced  by  eight  hearing  examiners  since  IJXio  and  no  re- 
placements are  contemplated  during  fiscal  1971. 
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Bureau  of  Restraint  of  Trade 


Office  of  the  Director 

Division  of  Mergers 

Division  of  General  Trade  Restraints- 
Division  of  Discriminatory  Practices.. 

Division  of  Compliance 

Division  of  Accounting 

Total  personal  services 

Travel 

Ottier  expenses 

Total 


Allotm 
fiscal  yea 
Positions 

ent 
r  1970 
Amount 

Requested 
fiscal  year  1971 
Positions         Amount 

Increase 
fiscal  year 
Positions 

1971 
Amount 

46 
35 
35 

$412,000 
598,  000 
620,  000 
713,000 
422,  000 
226,  000 

62 
61 
35 
46 
39 
18 

$508, 000 
919,  000 
620,000  . 
713,000  . 
484, 000 
263, 000 

16 
26 

$96,  000 
321,000 

46 
33 
13 

6  " 

5 

""'62,' 000 
37,  000 

208 

2,991,000 
63,000  _ 
20,000  _ 

261 

3,  507,  000 
83,  000  . 
27,000  . 

53 

516,  000 
20,  000 

7,000 

208 

3,  074,  000 

261 

3,617,000 

53 

543,  000 

The  Bureau  of  Restraint  of  Trade  is  responsible  for  administration  and 
enforcement  of  tlie  restraint  of  trade  aspects  of  Section  5  or  the  FTC  Act 
and  Sections  2,  3,  7  and  S  of  the  Chiyton  Act,  as  amended. 

The  reach  of  Section  5  of  the  Commission's  organic  act  is  l)road.  Section  ~> 
not  only  encompasses  conduct  prohil)ited  hy  the  Sherman  Act,  but  was  designedly 
much  more  b  ''y  drafted,  enabling  the  Commission  additionally  to  combat 
in  their  incipien  trade  i)ractices  which  exhibit  a  strong  potential  for  stifling 
competition.  In  large  measure,  definition  of  "unfair  methods  of  competition" 
resides  with  the  Commission  itself. 

It  was  intended  by  Congress,  that  the  Commission,  in  dealing  with  unfair 
methods  of  compettion,  discrimination,  and  illegal  mergers  or  acquisitions, 
should  broaden  the  Government's  enforcement  base  in  pi'oviding  cintnilative 
remedies  against  activity  detrimental  to  competition.  The  interlacing  of  enforce- 
ment responsibilities  between  the  Commission  and  the  Department  of  Justice 
was  thus  specifically  intended  to  augment  existing  enforcement  through  the  op- 
eration of  a  separate  body  specially  competent  by  reason  of  experience,  informa- 
tion and  careful  study  of  business  and  economic  conditions  to  address  it.self 
to  the  special  problems  of  industry  and  their  remedy.  The  different  facilities, 
procedures  and  sanctions  provided  in  this  dual  responsibility  in  the  vital  area 
of  antitrust,  find  full  application  in  the  necessity  for  containment  of  the  perva- 
sive, complex  and  varied  problems  of  an  economy  grounded  on  competitive 
enterprise.  The  range  of  practices  under  the  broader  jurisdiction  of  this  Agency 
enlarges  with  the  advent  of  each  neAV  method  of  competition  emerging. 

Increasing  enforcement  responsibility  also  attends  the  continued  rapid  expan- 
sion of  the  economy.  In  order  to  best  husband  resources,  the  Commission  hereto- 
fore initiated  a  course  of  increasing  reliance  of  nonad.iudicatory  procedures. 
Further  clarification  of  the  laws'  requirements  has  lieen  provided  through  imblfca- 
tion  of  various  compliance  guidelines  and  in  rendering  advisory  opinions  con- 
cerning proposed  courses  of  action  having  specifis  as  well  as  general  application. 
Promulgation  of  indu.strywide  enforcement  policy  statements,  a  further  preven- 
tive measure,  has  proved  effective  with  re.spect  to  merger  activity  in  specific 
industries.  Greater  emphasis  upon  use  of  consent  settlement  and  voluntary 
discontinuance  procedures  was  additionally  undertaken  in  order  to  speed  up 
and  broaden  enforcement  coverage.  Procedures  seeking  to  minimize  operational 
delay  and  time  consumed  in  litigative  processes  were  also  instituted.  Enforce- 
ment needs  however,  continue  to  outpace  such  measures  and  further  plainiing 
and  expediting  measures  are  currently  under  study. 

The  resource  consuming  and  protracted  processes  of  case-by-case  ad.iudication 
cannot,  in  any  realistic  enforcement  program,  l>e  avoided.  In  order  to  preserve 
enforcement  integrity  (in  the  instance  of  enforcement-policy  declarations,  for 
example)  enforcement  policy,  when  challenged  must  be  supported  by  prompt 
enforcement  action.  Where  adjudication  is  necessary  to  preserve  or  establish 
policy,  issues  of  fact  or  law  frequently  cannot  be  resolved  except  by  litigation. 
When  it  becomes  neces.sary  to  test  the  breadth  of  Commission  orders,  necessary  to 
reach  anticompetitive  practices  involving  first  impression  issues  or  necessary  to 
preserve  enforcement  continuity,  resources  must  be  rendered  available  and  so 
committed  if  effective  enforcemnet  is  to  be  maintained. 

Resources  must  additionally  be  regularly  committed  to  develop  information 
bearing  upon  and  defining  business  practices  of  varying  current  dimensions  at 
different  marketing  levels  and  in  a  si)ectrum  of  industries,  together  with  indi- 
cated  economic   and   competitive  circumstances  and  effects.    Substantially   all 
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mergers,  acquisitions  and  joint  ventures  of  significance  are  publicly  reported 
shortly  after  and  sometimes  before  consummation.  These  must  be  preliminarily 
examined  or  screened  and  selections  made  for  further  investigative  develop- 
ment and  analysis.  The  Commission's  recently  inaugurated  premerger  notifica- 
tion program  loolvs  to  before-tlie-fact  disclosure  relative  to  major  mergers  and 
requires  even  more  immediate  assignments  of  manpower.  The  further  responsi- 
bility to  detect  as  well  as  evaluate  other  forms  of  anticompetitive  practices  adds 
to  the  work  processes  relative  to  investigations  under  Section  5  of  tlie  FTC  Act 
and  Sections  2  or  3  of  tlie  Clayton  Act. 

The  rapidly  increasing  acceleration  of  tlie  merger  movement  within  the  econ- 
omy critically  increa.ses  the  need  for  additional  attorneys  in  that  statutory 
area.  Tliis  does  not  mean,  liowever,  that  tlie  rate  or  significance  of  trade  law 
violations  otlierwise  are  to  any  extent  abating.  The  problem  of  increasing  indus- 
try concentration  is  not  confined  to  concentration  resulting  from  mergers  or  other 
forms  of  physical  integration.  Industry  concentration  by  coml)ination  or  con- 
spiracy and  adverse  changes  in  tlie  number  and  size  distribution  of  competing 
companies  in  particular  markets  as  a  result  of  discrimination  or  other  unfair 
methods  of  competition  also  constitute  critical  aspects  of  the  problem. 

Tlie  benefits  of  a  wide  choice  among  suppliers,  prices  leveled  downward  by 
competition  and  maximazation  of  service  and  product  quality,  wliich  number 
among  the  benefits  wliich  attend  effective  competition,  remain  the  presumed 
right  of  purchasers  at  all  marketing  levels  culminating  witli  the  level  repre- 
sented by  the  consuming  public.  The  Commission's  enforcement  I'esponsibilities. 
accordingly,  apply  to  discriminations  or  other  unfair  practices  by  which  the.se 
benefits  may  be  unfairly  or  discriminatorily  denied  as  well  as  to  practices  di- 
rectly involving  intensification  of  market  concentration,  whereby  such  benefits 
may  be  foreclosed.  Tlie  extent  of  ?jOH-comi)etition  in  already  higlily  concentrated 
industries,  in  addition,  demands  substantial  current  study   and  attention. 

Balancing  enforcement  value  against  administrative  cost  in  the.se  various  areas 
is  most  difficult.  Preventive  measures  are  hard  to  equate  with  corrective  meas- 
ures. Formulas  for  quantification  of  the  high  burden  of  cost  which  marks  the 
ab.sence  of  competition,  as  reflected  in  high  noncompetitive  price  levels  in  certain 
oligopolistic  industries,  or  prices  raised  through  conspiracy,  cannot  be  applied  to 
mea.sure  the  merit  of  policing  actions  which  serve  to  maintain  a  status  quo  of 
effective  competition.  "The  Bureau,  however,  continually  strives  to  effect  a  satis- 
factory enforcement  balance  as  to  each  of  its  assigned  statutory  areas  of  re- 
.spon.sibility. 


Estimated 

Estimated 

fiscal  year 

fiscal  year 

fiscal  yar 

1969 

1970 

1971 

Bureau  workload  summary 

Applications  for  complaint: ' 

On  hand  beginning  of  year 2367  435  511 

Received  or  reopened 1,775  1,800  1,825 

Disposed  of _ ._  1,706  1,725  1,825 

Pending  end  of  year 436  511  511 

Formal  investigations: 

Pending  beginning  of  year __  3752  644  544 

Initiated  or  reopened 181  180  215 

Completed  or  closed... _ _.  289  280  300 

Pending  end  of  year.. .- 644  544  459 

Complaints  issued: 

Pending  beginning  of  year 24  20  21 

Approved  for  negotiation  or  reopened 24  35  35 

Dispositions: 

Consent  settled 19  20  24 

Litigated...- _.  9  14  15 

Other 

Pending  end  of  year 20  21  17 

Litigated  cases: 

Pending  beginning  of  year 20  20  34 

Complaints  issued  or  reopened.. _. 9  24  23 

Docketed  order  disposed  of. 9  10  15 

Pending  end  of  year 20  34  42 

Voluntary  compliance .  45  45  55 


'Division  totals  do  not  necessarily  total  Bureau  summary  because  of  matters  handled  directly  by  the  Office  of  the 
Director.  Applications  for  complaint  include  basic  source,  i.e.,  letters  of  complaint,  field  reports,  merger  announcements, 
and  other  sources. 

-  Adjusted  figure. 

3  Includes  2  export  trade  matters  transferred  to  General  Trade  Restraints  June  10,  1969,  and  28  investigations. 
Compliance. 
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Bureau  program — 1910  and  1911 

The  work  programs  of  each"  of  the  Bureau's  enforcement  di^•isions.  reporte<l 
in  detail  below,  are  geared  to  the  particularized  expertise,  experience  and  en- 
forcement criteria  applicable  to  each  division's  statutory  province. 

Where  practices  fall  within  more  than  one  statutory  area,  or  when  one  division 
as  a  result  of  prior  involvement  has  developed  si>ecial  competence  with  resi^ect 
to  the  economic  and  marketing  conditions  in  a  particular  industry,  appropriate 
assignment  of  primary  enforcement  responsibility  is  determined  by  the  Bureau, 
with  provision  for  such  inlterdivisional  correlation  of  activity  as  may  be  neces- 
sary. The  oi>erations  of  the  five  divisions  of  the  Bureau  are  substantially  inter- 
dependent and  complementary. 

Tbe  Division  of  Accounting  operates  essentially  as  a  service  division.  The 
work  of  the  nivision  of  Compliance  is  also  closely  allied  with  work  projects  of  the 
three  enforcement  divisions.  Compliance  assumes  responsibility  for  all  tinal  re- 
straint of  trade  orders  including  prescriptive  orders  and  those  requiring  divesti- 
ture, as  well  as  orders  to  cease  and  desist,  to  assure  compliance  with  the  re- 
quirements of  such  orders  and,  as  may  prove  necessary,  to  initiate  enforcement 
or  civil  penalty  proceedings  in  the  event  of  serious  order  violation. 

In  the  merger  area,  vigorous  enforcement  by  the  Commission  and  by  the 
Anititi-ust  Division  of  Justice  relative  to  vertical  and  horizontal  mergers,  has  al- 
ready significantly  curtailed  threatening  concentration  trends  in  a  number  of 
industries.  The  issuance  of  enforcement  policy  guidelines  bas  also  operated  to 
brake  particular  kinds  of  mergers  in  si>ecifically  addressed  industries.  Continued 
active  enforcement  however,  is  essential. 

The  current  upsurge  of  conglomerate  mergers  additionally  requires  careful 
attention  and  analysis.  Complex  issues  are  presented  such  as  the  extent  of  justi- 
fied corporate  diversification,  the  extent  to  which  economies  of  scale  can  be 
realized,  synergism,  the  inducement  of  tax  benefits,  the  role  of  management 
inetficiency,  the  particular  effects  of  conglomerate  acquisition  of  major  industry 
factors  in  markets  already  highly  concentrated  and  the  significance  of  con- 
tinued increases  in  the  overall  aggregation  of  economic  power.  Certain  con- 
glomerate mei'gers  may  operalte  to  affect  a  heightening  of  barriers  to  new  entry. 
Such  merger.s  may  otherwise  tend  to  weaken  competition  by  eliminating  signifi- 
cant potential  competitors  or  by  providing  opportunities  for  reciprocal  dealing. 
Particular  attention  to  these  matters  will  be  provided  in  the  ensuing  fiscal  period 
and  particularly  as  anticompetitive  effects  may  be  discerned  in  consumer  goods 
industries  where  market  concenti'ation  continues  to  intensify. 

Problems  of  noncompetition  in  particular  highly  concentrated  industries  are 
similarly  under  study.  The  existence  of  di-scretionary  market  power  in  the  hands 
of  a  few  industry  leaders  sufllcient  to  control  and  administer  prices  and  extent 
of  i)roduction  is  a  matter  of  serious  antitrust  concern.  Additionally,  product 
differentiation,  and  other  means  by  which  barriers  are  raised  against  the  entry 
of  new  competitif)n.  are  being  examined,  looking  to  the  possibility  of  corrective 
action  under  existing  statutes.  What  reallocation  of  resources  within  the  Divi- 
sion of  General  Trade  Restraints  may  be  necessary  iipon  completion  of  these 
studies  is  not  yet  determinable.  Further  definition  of  the  law,  particularly  the 
reaches  of  Section  ;"»  of  the  Federal  Trade  Commission  Act,  however,  is  antic- 
ipated in  the  Bureau's  planning. 

Close  attention  will  continue  to  be  given  the  practice  of  systematic  reciprocal 
dealing,  wherever  such  practice  is  found  i)revalent  and  competitively  pernicious. 
Such  business  arrangements  may  fall  within  projects  classified  by  industry  but 
also  frequently  cut  across  industry  classifications. 

The  basic  consumer  industries  merit  priority  consideration  and  anticompeti- 
tive practices  in  such  industries  will  receive  primary  attention  during  fiscal  1971 
in  all  statutory  areas. 

"Power  buyer"  induced  discriminations  in  the  form  of  special  prices,  allow- 
ances or  promotional  services,  particularly  to  major  retail  food  chains,  will 
provide  a  principal  base  for  Robinson-Patman  enforcement. 

The  primary  areas  of  enforcement  action  projected  to  fiscal  1971.  accordingly, 
fall  within  the  following  areas.  Food  and  Grocery  Products,  involving  Section  7 
and  Section  2  Clayton  Act  applications  and  Section  r.  of  the  FTC  Act.  Associ- 
ated matters,  with  various  sub-industry  breakdowns,  will  remain  active  in  each 
enforcement  division  as  well  as  in  Compliance.  With  increasing  market  concen- 
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tratioii  at  all  levels,  high  price  levels,  discrimination  and  increasing  product 
differentiation,  this  most  basic  industry  must  receive  first  priority  attention. 
Automotive  Parts,  involving  Section  7  and  Section  2  of  the  Clayton  Act  and 
Section  ~>  of  the  FTC  Act.  This  complex  industry  not  only  manifests  substan- 
tial consumer  interest  but  is  competitively  significant  in  the  various  niarket.s 
representing  the  thousands  of  independent  parts  distributors  and  replacement 
and  repair  establishments  that  it  supi>orts.  Each  of  the  enforcement  divisions 
is  substantially  committed  at  this  time  and  will  remain  so  throughout  fiscal 
1971.  Apparel,  involving  nuitters  under  Sections  7  and  2  of  the  Clayton  Act  and 
Section  .">  of  the  FTC  Act.  Mergers  and  contaimnent  practices  on  the  part  of 
manufacturers  of  synthetic  and  natural  fibers  present  the  most  significant  prob- 
lems to  be  met  in  fiscal  1971.  Compliance  with  TBA  Orders,  under  Section  5  of 
the  FTC  Act.  The  method  and  extent  of  compliance  with  the  orders  of  the  Com- 
mission governing  the  distribution,  through  i>etroleum  company  outlets,  of  TBA 
products  (tires,  batteries,  and  acces.sories )  is  a  matter  of'  particularly  far 
reaching  effects  on  comi^etition  in  the  automotive  .service  and  supply  industries 
and  will  require  substantial  attention  through  fiscal  1971.  Special  Studies  and 
Activities,  including  the  Secti(m  7  conglomerate  merger  study,  the  study  of  high 
concentration  industries,  the  pre-merger  notification  program,  and  implementa- 
tion of  outstanding  enforcement  policy  statements.  These  will  be  particularly 
active  in  both  fi.scal  1970  and  fiscal  1971.  Lumber  and  Building  Supplies,  pur- 
suant to  Section  7  of  the  Clayton  Act.  The  recent  rash  of  acquisitions  among 
manufacturers  of  products  as  critical  as  construction  materials,  creates  a  threat 
to  the  public  interest  that  requires  particular  attention  in  the  ensuing  fiscal 
l)eriod.  Hearing  Aid  Industry,  involving  Section  5  of  the  FTC  Act.  The  Bureau 
regards  this  matter  as  meriting  .special  emjihasis  because  of  its  impact  on  a 
consumer  groui)  least  al>le  to  pay,  providing,  by  example,  the  concern  of  the 
Commission  with  consumer  oriented  restraint  of  trade  matters.  Cement  Indus- 
trif,  pursuant  to  Section  7  of  the  Clayton  Act.  This  is  an  area  in  which  the 
Commission  is  already  deeply  committed.  At  least  through  fiscal  1971  its 
priorit.v  must  remain  high. 

T'npredictable  changes  in  circumstance  during  this  fiscal  year  may  modify 
these  priorities,  of  course,  and  bring  to  tlie  forefront  other  of  the  major  projects 
being  developed  by  the  enforcement  divisions,  discus.sed  in  detail  below. 

OFFICE   OF   THE   DIRECTOR 

The  Ofl^ce  of  the  Director  coordinates  and  sujiervises  the  work  of  the  Bureau's 
five  divisions.  In  addition  to  the  immediate  staff  of  the  Director,  a  central 
stenographic  pool  and  records  section  is  maintained  which  serves  all  oi>erating 
divisions. 

Through  this  Office,  liaison  is  maintained  with  the  Antitrust  Division  of  the 
Department  of  Justice  and  with  other  govermnental  departments.  Planning  and 
programing  activities  of  the  Bureau  are  also  centered  here.  The  Director's  staff 
also  includes  a  special  Legal  Ad\i.sor  on  food  indu.stry  matters  who  serves  all 
organizations  of  the  Commission. 

An  additional  .$96,000  is  requested  for  one  GS-14  attorney  to  assist  Bureau 
planning  activities  and  for  ir>  clerk-stenographers  (nine  GS-4  and  six  GS-3) 
to  meet  the  increasing  workload  of  the  oi)erating  divisions. 

DIVISION    OF    MERGERS 

The  Division  of  Mergers  is  resix)nsible  for  the  investigation,  litigation  and 
rule-making  proceedings  relating  to  corjmrate  mergers  and  ac(iuisitions.  and  for 
joint  ventures  and  interim-king  directorates,  under  Sections  7  and  S  of  the 
Clayton  Act  and  under  Section  5  of  the  FTC  Act  where  applicable. 
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WORKLOAD  STATISTICS 


Fiscal  year 
1969 


Estimated, 

fiscal  year 

1970 


Estimated, 

fiscal  year 
1971 


Preliminary  investigations: 

IVlergers  examined _.- 2,850  3,000  3,050 

Joint  ventures  examined 185  190  195 

Applications  for  complaint: 

On  hand  beginning  of  year. _- 26  29  29 

Received __  157  160  160 

Disposed  of 154  160  170 

Pending,  end  of  year 29  29  19 

Formal  investigations: 

Pending,  beginning  of  year 153  135  125 

Initiated  or  reopened -_ 47  50  75 

Completed  or  closed 65  60  70 

Pending,  end  of  year 135  125  130 

Complaints  issued: 

Pending,  beginning  of  year 7  8  8 

Approved  for  negotiation  or  reopened 14  15  17 

Dispositions: 

Consent _ __  6  5  10 

Litigated  7  10  7 

Other 

Pending,  end  of  year 8  8  8 

Litigated  cases: 

Pending,  beginning  of  year _ 11  12  16 

Complaints  issued  or  reopened 8  10  12 

Docketed  orders  issued 7  6  8 

Pending,  end  of  year 12  16  20 


Workload,  Fiscal  Year  1969-1970 

The  Division  of  Merger.s  workload  continues  to  expand  significantly.  During 
196!),  the  workload  of  formal  investigation.s  was  200,  comprised  of  47  new  in- 
vestigations and  l.l.'i  pending  from  the  prior  year ;  however,  manix)wer  shortage 
necessitated  a  reduction  of  40  percent  in  new  matters  to  be  investigated  (75  esti- 
mated vs.  47  initiated),  and  an  8  percent  increase  in  the  number  of  investiga- 
tions closed  (60  estimated  vs.  65  actually  completed),  in  order  that  the  overall 
workload  could  be  reduced  commensurate  with  professional  manpower  avail- 
able during  the  year.  At  the  same  time,  due  to  the  tremendous  increase  in  merger 
activity,  our  preliminary  examination  of  mergers  jumped  from  the  estimate  of 
2,100  to  2.850,  while  joint  ventures  dropped  from  an  estimated  195  to  185.  These 
statistics  indicate  an  inability  to  add  further  to  the  workload,  while  at  the  same 
time  accelerating  disposition  of  matters  heretofore  carried  as  a  part  of  the  normal 
yearly  docket.  The  staff  handled  19  docketed  cases  in  1969,  a  36  percent  in- 
crease over  1968. 

The  legal  staff  of  this  Division  has  not  increased  since  1963.  The  allocation 
has  remained  at  32  attorneys,  but  the  number  actually  available  averaged  less 
than  29  during  1969  because  of  hiring  limitations.  Unlike  the  other  enforcement 
units  of  the  Commission,  this  Division  does  not  utilize  the  field  offices  to  con- 
duct investigations.  Accordingly,  its  staff  must  handle  both  the  investigation  and 
the  formal  litigation  of  all  merger  ca.ses,  plus  any  Section  8  matters  involving 
interlocking  directorates,  and  other  attendant  responsibilities. 

The  Division's  major  enforcement  effort  continues  to  focus  uiwn  conglomerate 
transactions,  which  usually  require  a  disproportionate  amount  of  investigational 
time  and  analysis  because  of  the  diverse  product  lines  involved.  The  Division 
works  closely  with  the  Bureau  of  Economics  with  respect  to  individual  cases, 
and  also  in  the  conduct  of  industrywide  studies  as  directed  by  the  Conunission.  A 
joint  eft'(U-t  is  also  made  to  give  preliminary  study  to  reported  mergers  and  ac- 
quisitions, and  a  flexible  selection  procedure  is  followed  in  choosing  those  transac- 
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tions  which  will  be  studied  in  depth.  Major  criteria  used  in  determining  which 
mergers  will  be  investigated  include  the  following  : 

(1)  Importance  of  the  industry  to  the  national  economy  : 

(2)  Industry  structure,  degree  of  concentration  present  (whether  increas- 
ing or  decreasing)  and  conditions  of  entry  into  the  industry  : 

(3)  Competitive  significance  of  the  merger  within  the  industry  involved ; 

(4)  Concern  expressed  by  members  of  the  industi-y  as  to  probable  com- 
petitive effects ; 

(5)  Remedy  to  be  anticipated  ; 

(6)  Possibility  of  developing  new  and  novel  theories  of  law  with  respect 
to  mergers,  and 

(7)  The  economic  and  legal  resources  available  for  challenging  the  trans- 
action. 

Insofar  as  it  is  i>ossible,  the  Division  of  Mergers  has  endeavored  to  give 
priority  in  its  enforcement  activities  to  the  basic  areas  of  food,  clothing  and 
shelter,  and  to  implement  overall  policy  as  it  is  expressed  at  the  Commission  level. 

Merger  Division  Program,  J970  and  1971 

A  major  concern  of  antitrust  enforcement  and  particularly  the  Division  of 
Mergers  for  1971  and  beyond,  will  be  that  of  conglomerate  acquisitions  and  mer- 
gers. An  in-depth  stiidy  of  the  conglomerate  merger  movement  directed  by  the 
Commission  is  nearing  completion,  and  in  the  first  half  of  1970  it  is  anticipated 
the  Commission  will  publish  its  report  in  this  area.  This  will  involve  additional 
and  continuing  work  for  the  Division,  over  and  alwve  its  regular  responsibilities 
fo.r  challenging  illegal  mergers  as  they  occur  from  day  to  day. 

Four  industries  are  now  operating  under  Commission  "Enforcement  Policy" 
pronouncements : 

(1)  Product  extension  mergers  in  grocery  products  manufacturing; 

(2)  Food  distribution  industry: 

(3)  Vertical  mergers  in  the  cement  industry;  and 

(4)  Prospective  and  future  mergers  in  the  textile  mill  products  industrv 
(effective  November  22.  1969). 

These  policy  statements  include  guidelines  for  future  mergers  in  particular 
industries.  They  are  the  means  by  which  the  Commis.sion  attempts  to  obtain 
voluntary  compliance,  on  an  industrywide  basis,  with  Section  7  of  the  Clayton 
Act  in  specific  industries.  To  date,  and  since  the  issuance  of  the  first  two  such 
statements  for  the  cement  and  food  distribution  industries  in  1967.  this  approach 
has  been  highly  successful  to  slowing  down  and  stopping  developing  merger  ti-ends 
in  these  four  industries.  Accordingly,  issuance  of  similar  pronouncements  for 
other  industries  are  expected. 

Tlie  continuing  nature  of  these  industrywide  programs  create  common  prob- 
lems with  respect  to  workload  and  manpower  requirements  for  the  Division. 
With  respect  to  food  and  cement.  Section  6(1))  reports  requiring  advance  notice 
of  proiw.sed  mergers  are  regularly  received  and  must  be  promptly  reviewed  for 
probable  statutory  violations.  The  publication  of  new  policy  .statements,  such  as 
for  textile  mill  products  during  1969.  compounds  manpower  requirements  for 
these  continuing  programs  and  often  adds  to  the  litigation  docket  by  revealing 
mergers  which  might  otherwise  remain  unreported,  and  hence  unchallenged. 

A  new  and  separate  but  important  demand  upon  available  manpower  is  the 
recent  pronouncement  relating  to  the  "pre-merger  notification  program",  issued 
May  6,  1969.  Under  this  program,  which  was  instituted  under  Section  6  of  the 
FTC  Act,  advance  notification  and  special  reports  are  required  from  large  corpo- 
I'ations  entering  into  contracts,  agreements  or  miderstandings  to  merge  or  acquire 
the  assets  of  another  corporation  within  a  six'cified  asset  category.  Again,  over  and 
above  the  administrative  problem  of  analyzing  and  screening  these  reports  there 
will  be  an  added  amount  of  investigative  and  litigative  work  to  be  done  to  keep 
the  program  viable  by  challenging  those  transactions  w'hich  appear  to  violate  the 
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statute.  All  of  these  policies  and  programs  have  a  limiting  and  restricting  effect 
upon  the  normal  case-by-case  approach  generally  relied  on  by  this  Division. 

A  current  evaluation  of  the  Division's  enforcement  program  indicates  ten 
industi-y  categories  which  are  considered  the  priority  group,  and  about  the  same 
number  which  make  up  a  backlog  of  non-priority  work  to  be  done  as  resources 
become  available.  These  listings  are  subject  to  change,  and  are  shifted  from  pri- 
ority to  non-prioi*ity  as  the  situation  demands. 

Priority  Projects 

The  grocery  products  industry  was  the  subject  of  a  Commission  enforcement 
policy  statement  and  has  remained  active.  Eleven  investigations  are  pending,  six 
were  opened  during  1969,  and  four  complaints  are  anticipated  during  the  next  few 
months.  Automotive  parts  is  a  field  which  w^ill  require  considerable  manpower 
due  to  vigorous  opposition  which  is  developing  from  three  complaints  which  have 
issued.  This  is  an  area  of  considerable  public  interest  and  one  in  which  successful 
litigation  could  have  a  salutary  effect  upon  future  merger  trends.  The  Cement 
industry  is  also  under  an  enforcement  policy  statement.  In  addition,  there  has 
been  and  there  will  continue  to  be  active  litigation  for  .several  years.  Four  new  in- 
vestigations were  opened  in  1966  and  additional  complaints  are  expected  to  is.sue. 
The  industry  is  in  a  continuing  state  of  flux  due  to  recent  Commission  action,  with 
eight  additional  matters  under  investigation  and  one  decided  case  being  considered 
for  reopening  and  modification  of  the  order.  The  industry  uses  a  major  portion  of 
the  Division's  available  manpower. 

The  demands  uiwn  resources  available  to  take  care  of  the  four  enforcement 
policy  programs  mentioned  above,  and  including  work  incident  to  the  pre-merger 
notification  program,  have  been  grouped  under  a  Special  Projects  heading,  which 
is  exi>ectetl  to  require  the  etpiivalent  of  several  man-years  of  professional  time 
during  the  fiscal  period.  Another  project  grouping  called  Commercial  and  In- 
dustrial Equipment,  Machines  and  Supplies,  acts  as  a  repository  for  approxi- 
mately fourteen  seixirate  investigations  which  are  not  directly  related  to  a 
common  industry,  but  which  involve  heavy  equipment  manufacturers  in  general 
and  the  supplies  incident  thereto.  Minerals.  Metals  and  Mining  was  the  out- 
growth of  a  major  conglomerate  merger  involving  a  leading  cooper  producer  and 
a  leading  coal  mining  operation.  The  litigation  of  this  case  will  be  concluded  in 
1970.  but  there  remains  six  investigations  and  one  recommended  complaint  out- 
standing. In  Lumber  and  Building  Supplies  the  merger  activity  has  increased. 
There  are  nine  investigations  outstanding  in  this  major  adjunct  of  the  overall 
building  industry  and  increased  merger  activity  in  this  areas  may  be  expected  to 
occur. 

Of  the  three  remaining  priority  industry  categories,  the  Apparel  Industry  has 
continued  its  merger  pace  and  there  is  a  current  worklo'ad  of  eig'ht  separate  inves- 
tigations pending.  In  Paper  and  Paper  Products  one  complaint  has  issued  and  two 
other  comprehensive  investigations  are  under  way.  Finally,  there  are  always  iso- 
lated investigations  under  way  as  a  result  of  current  merger  activity  in  unrelated 
industries,  and  in  this  Miscellaneous  category  a  total  of  fourteen  are  outstand- 
ing. One  recommendation  for  complaint  is  anticipated  in  the  near  future. 

\on-prioritif  projects 

The  remaining  industries  of  concern  to  this  Division  are  either  those  which 
have  been  the  subject  of  considerable  attention  in  past  years  and  are  phasing  out. 
or  consist  of  newly  en)erging  industries,  from  the  standpoint  of  mei'ger  activity. 
The  Voiding  industry  is  an  example  of  the  former,  and  a  recent  order  of  dives- 
titure against  one  leading  industry  member  has  resolved  some  of  the  major  issues 
involved  in  the  remaining  six  investigations  which  are  outstanding.  Department 
store  mergers  is  another  area  which  has  received  considerable  attention  in  the 
past,  and  pre.^iently  two  investigations  are  active.  Another  industry  group.  Drugs. 
Pharmaceuticals.  Cosmetics  and  Sundries,  has  been  reduced  to  one  complaint 
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In  the  consent  order  stage  which  is  expected  to  be  litigated.  Other  project  group- 
ings which  have  passed  their  zenith  and  liave  become  caretaker  operations  in- 
clude Baking,  Confectionery,  Plastics  and  a  varied  group  involving  the  theory  of 

Rcciprocitij- 

Industries  which  have  emerged  and  are  receiving  increasing  attention  include 
Insurance  and  Tru el: -Trailers  and  Shipping  Containers.  In  the  Fertilizer  industry, 
one  case  was  settled  with  a  consent  re<piiring  substantial  divestiture  and  five 
remaining  investigations  are  being  reconsidered  on  a  i>olicy  level  in  view  of  dras- 
tic technological  rtianges  which  have  taken  place  in  the  chemical-fertilizer  field 

SUMMARY  BY  PROJECTS 


Priority 


Estimates,      Estimates,        Estimates, 

Fiscal  year      fiscal  year      fiscal  year        fiscal  year 

1969  1970  1971  1972 


Grocery  products - -  2.5                3.0                 6.0                     4 

Automotive  parts..- -. 5.0                 5.0                  6.0                      b 

Cement                                      - *■"                *• "                 °-"                     ' 

Special  projects^.:::::/ 2.0                3.0                  5.0                      6 

Commercial  and  industrial  equipment,  machinery  and  supplies...  2.5                3.0                 b. u                     b 

Metals,  minerals  and  mining 3.0                2.0                  2.0                      i 

Lumber  and  building  supplies 2.0                 4.0                     a 

Apparel - -0                2.0                  4.0                      5 

Paper  and  pap«r  products --  l-O                '■"                 ^n                    7 

Miscellaneous -- 3.0                3.0                  6.0                      / 

Nonpriofity: 

Baking. 0-^2 ;i"i""" i'i 9 

Department  stores , 0.25              0.5                 1.5                    l 

Drugs,  pharmaceuticals,  cosmetics  and  sundries 1.0                1.  u                 au                     1 

Food  distribution O-S                0-5                  1.5                     ^ 

Furniture - ---z-  ?•  "                 2.0                       I 

Insurance - - -----  6-25               1-0                  2.0                      3 

Plastics.. 2.0 - 

Rcciorocitv u.  £3 

Truck-trailers  and  shipping  containers. 0^ 0^75 LO 1 

Total,  man-years 29                 32                   56                      58 

Total,  attorneys  availabl*... 29        


Increases  requested  1971 

An  additional  $321,000  is  requestetl  for  26  new  attorney  iwsitions,  consisting 
of  4  GS-13«,  S  GS-12S  and  14  GS-lls,  to  initiate  or  reopen  formal  investigatious. 

DIVISION    OF    GENERAL    TRADE    RESTRAINTS 

The  Division  of  General  Trade  Restraints  ha.s  responsibility  for  investigations 
and  other  prweedings  relating  to  restraints  of  trade  and  unfair  methods  of  com- 
l^etition  under  Section  5  of  the  FTC  Act. 

The  responsibility  of  this  Divisitm  is  substantially  broader  in  coverage  than 
that  of  other  divisions  in  the  Bureau.  It  seeks  to  maintain  close  touch  with  indus- 
try problems  in  many  markets,  examining  a  diversity  of  methods  of  competition, 
restrictive  practices"  and  conduct  which  may  tend  to  stifle  competition  and,  if 
l>ermitted  t«»  i)ersist,  ultimately  to  unrea.'^mably  restrain  trade.  In  addition,  it  has 
responsibility  under  the  broad  coverage  of  Section  5  of  the  FTC  Act  to  consider 
entrenched  practices  and  methods  of  comi>etition  which,  l)ecause  of  economic 
environments  in  which  they  may  exist,  or  the  extent  to  which  they  may  interfere 
with  the  free  condmt  of  trade,  also  fall  within  the  prohibitiims  of  Section  5. 
Thus,  the  Division,  (m  the  one  hand,  nuist  (lisi>erse  attention  to  many  matters 
still  at  incipient  stages  of  develoi>meiit,  while  also  closely  attending  such  fully 
develoi)ed  prol)lems  as,  for  exami>le,  oligoix)lization,  inherently  coercive  market- 
ing relationships,  product  differentiation  and  barriers  to  market  entry. 

At  the  cUxse  (►f  liK>!),  this  Division  was  responsible  for  242  formal  investigations 
involving  12.")  different  industries  and  14  different  tyi>es  of  allegeil  illegalities, 
from  classic  price  fixing  to  advertising  rate  discriminations. 
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WORKLOAD  STATISTICS 


Fiscal  year 
1969 


Estimate, 
fiscal  year 
1970 


Applications  for  complaint: 
On  hand  beginning  of  year. 

Received 

Disposed  of 

Pending  end  of  year 

Informal  investigations: 

Pending  beginning  of  year.. 

Initiated 

Completed 

Pending  end  of  year 

Formal  investigations:  .. 

Pending  beginning  of  year. 

Investigations  initiated 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year. 
Approved  for  negotiations  . 
Disposition: 

Consent 

Litigated 

Pending  end  of  year 


269 
983 

950 
302 

69 
243 
250 

62 

267 
73 
98 

242 

9 
2 

3 
1 
7 


302 
1,125 
1,125 

302 

62 
295 
270 

87 

242 

75 

105 

212 

7 
5 

4 
1 
7 


Estimate, 

fiscal  year 

1971 


302 
1,150 
1,150 

302 

87 

310 

300 

97 

212 

80 

111 

181 

7 
5 

4 
1 
7 


GENERAL  TRADE  RESTRAINTS  PROGRAM — 1970  AND  1971 

Discussed  below  are  the  major  projects  to  which  this  Division  will  commit  its 
resources  during  1970  and  1971.  The  projects  are  listed  in  order  of  economic 
priority. 

Concentrated  Industries-Producer  Goods. — By  direction  of  the  Commission, 
this  Division,  in  cooperation  with  the  Bureau  of  Economics  has  undertaken  a 
pilot  program  in  developmnet  of  a  "Plan  of  Study  of  Important,  High  Con- 
centrated Industries".  Six  industries  are  proposed,  with  the  steel  industry 
scheduled  for  initial  analysis.  The  remaining  five  industries  are  automobiles, 
drugs,  electrical  machinery,  energy  industry  and  chemicals. 

This  aspect  of  enforcement  is  aimed  at  the  important  undifferentiated  sector 
of  the  economy,  i.e.,  the  producer  goods  industries.  Such  industries  appear  to 
be  characterized  by  high  concentration  ratios,  high  entry  barriers  and  poor 
performance  in  terms  of  higher-than-comi)etitive  prices,  expanded  internal  costs 
and  often,  poor  records  of  technological  advance.  An  in-depth  legal  and  economic 
analysis  of  these  problems  is  of  vital  antitrust  importance. 

<'(»)siimcr  floods  Industries. — The  Division  is  also  engaged  in  separate  con.sid- 
eration  of  problems  of  concentration  and  structure  in  consumer  goods  indus- 
tries. These  matters  include  inter  alia,  entry  barriers  erected  through  massive 
advertising,  product  differentiation,  exclusive  dealerships,  exclusive  territorial 
assignments  and  the  like.  Investigations  in  these  areas  will  be  developed,  as 
maniiower  can  be  allocated  to  them,  looking  to  test  case  proceedings  under  Sec- 
tidii  .")  of  the  FTC  Act.  Because  the.'-e  are  pilot  matters  realistic  maniwwer  pro- 
jections cannot  be  made.  They  involve,  however,  a  particularly  significant  aspect 
of  Section  5  enforcement. 

Reciprocity. — The  practice  of  reciprocal  trading  when  systematically  pursued, 
results  in  substantial  foreclosure  of  competition  and  rigidification  of  markets. 
Tacit  or  express  agreements  to  enter  into  mutual  purchasing  and/or  selling  ar- 
rangements for  either  related  or  disparate  goods,  .serves  to  substitute  negotiated 
private  advantage  for  the  public  benefits  which  result  from  o{>en  comiietition. 
The  Commission  initiated  this  project  in  1965.  The  Division  has  to  date  secured 
four  aflSdavits  of  discontinuance  and  has  pre.sently  under  investigation  twenty 
further  matters  involving  reciprocity.  Some  of  the  industries  involved  are  chem- 
icals, paijer  and  pai>er  products,  auto  parts,  vending  machines,  dairy  products, 
paints,  petroleum  and  coal. 
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Food  Products  (Retail  and  Wholesale). — Any  illegality  that  limits  the  buying 
powei-  of  the  food  purchaser  merits  serious  attention.  High  market  concentra- 
tion is  not  conducive  to  price  competition.  Anticompetitive  practices  may  well 
result  in  further  elimination  of  small  and  medium  .size  competitors.  Accordingly, 
substantial  manpower  is  committed  for  investigation  of  a  variety  of  illegal  prac- 
tices prevalent  in  the  food  industry,  both  on  the  wholesale  and  retail  levels. 
Complaints  of  predatory  pricing,  conspiracy,  resale  price  maintenance  and  sales 
below  cost  are  regularly  received. 

Investigations  are  pending  looking  into  alleged  attempts  to  monopolize  the 
sale  of  coffee,  cereal,  frozen  foods,  package  desserts  and  pet  food.  Alleged  price 
fixing  among  growers  and  eanners  of  asparagus  on  the  West  Coast,  already  in- 
vestigated, is  presently  awaiting  action  by  the  Commission.  Investigation  of 
several  major  beer  producers  and  a  leading  retail  food  chain  has  been  completed, 
involving  alleged  vertical  price  fixing  and  allocation  of  customers.  The  granting  of 
free  fountain  equipment  and  other  services  by  a  major  soft  drink  producer  as  an 
inducement  for  exclusive  dealing  remains  under  investigation.  A  further  signifi- 
cant matter  recently  docketed  for  investigation  involves  an  alleged  attempt  by 
certain  major  retail  chains  to  foreclose  new  entrant  competition  in  the  sale  of 
food  at  retail  in  the  Washington,  D.C.  metropolitan  area. 

Confinement  (Natural  and  Man-Made  Fibers). — The  Commission  has  directed 
an  industrywide  investigation  relative  to  the  anticompetitive  effects  of  "confine- 
ment" programs  by  concerns  engaged  in  the  manufacture,  distribution  and  sale  of 
fibers  used  in  the  manufacture  of  various  fabrics.  Essentially,  this  practice 
involves  an  arrangement  whereby  the  manufacturer  of  the  fiber  sells  to  a  manu- 
facturer of,  for  example,  wearing  apparel  on  the  condition  that  said  manufacturer 
will  only  use  it  in  the  manufacture  of  agreed  upon  end  products.  Nine  major 
manufacturers  including  DuPont,  Kodak,  Fibers  Industries,  Hercules,  Inc., 
Monsanto  Chemical,  Allied  Chemical,  Beaunit  Corp.,  American  Enka  and  Ameri- 
can Cyanamid.  are  presently  under  investigation. 

Petroleum  Industry. — Three  distinct  projects  under  this  heading  include  the 
Gasoline  Indvstrii.  where  several  investigations  are  pending  involving  alleged 
price  fixing,  predatoi-y  pricing  and  other  unfair  practices.  Petroleum  Coke. 
where  an  industi*ywide  investigation  with  respect  to  the  comi^etitive  effects  of 
long-term  supply  contracts  has  recently  been  completed,  and  a  recommendation 
for  complaint  forwarded  to  the  Commission.  The  LP  Gas  Industry,  in  connection 
with  which  alleged  price  fixing,  boycott  and  monopolization  charges  on  the  part 
of  the  major  producers,  are  under  investigation. 

The  Hearing  Aid  Industry  has  been  designated  by  the  Commission  as  one 
meriting  special  attention.  The  reported  high  and  almost  uniform  prices  within 
this  industry  affect  principally  the  elderly,  a  group  least  able  to  afford  any 
loss  with  respect  to  the  benefits  of  effective  price  comi)etition.  Eleven  invetigations 
are  presently  in  process. 

Among  the  remaining  major  matters,  particular  note  should  be  made  of  the 
Newspaper  Industry,  wiiere  the  Commission  has  directed  full-scale  investigation 
of  alleged  discriminatory  rate  structures,  and  TV  Advertising  where,  with  the 
Bureau  of  Economics,  this  Division  is  studying  alleged  discriminations  in  ad- 
vertising rates.  Office  Equipment,  Drugs,  particularly  the  matter  of  alleged  price 
fixing  in  the  sale  of  quinidine,  and  Bus  Tires,  where  restrictive  tire  leasing 
arrangements  are  under  study,  also  represent  areas  of  major  manpower  commit- 
ment for  the  current  and  ensuing  fiscal  year. 

Franchising  and  Miscellaneous. — Current  concern  with  the  franchise  form  of 
business  undertaking,  brings  befoi'e  the  Division  a  number  of  methods  and 
practices  imder  this  format,  which,  strictly  siieaking,  must  be  re.«olved  under 
traditional  concepts  of  law.  These  matters  frequently  involve  allegations  of  price 
fixing,  tying  or  exclusive  dealing  terms  or  customer  and  territorial  allocations. 

These  and  other  practices  are  under  surveillance  at  this  time  in  the  ready-mixed 
concerete  industry,  farm  equipment,  TV,  propronic  acid,  calcium  and  sodium 
proprionates.  auto  parts,  cosmetics,  linen  rentals,  footwear,  home  appliances  and 
furniture.  These  exploratory  and  informational  investigations  represent  a  con- 
tinuing surA'eillance  and  preventive  program. 

Small  Bu.^iness. — In  addition,  this  Division  utilizes  informal  procedures  to 
resolve  a  niunber  of  matters  at  early  stages  of  controversy.  The  successful  resolu- 
tion of  comphiints  from  individual  businessmen  on  an  informal  basis,  has 
increased  steadily  from  30  in  19(50  to  102  in  1969.  Manpower  limitations  prevent 
use  of  this  procedure  on  a  broader  scale. 
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The  following  summary  identifies  projects  to  which  the  Division  of  General 
Trade  Restraints  major  effects  are  currehtly  directed,  with  projections  for  the 
period  1970  through  1972,  together  with  an  estimate  of  the  man-years  allocated 
to  each  project. 

SUMMARY  OF  PROJECTS 


Estimate,    Estimate,      Estimate, 

Fiscal  fiscal  year  fiscal  year    fiscal  year 

year  1969  1970  1971  1972 


Concentrated  industries: 

Producer  goods --- -  0.25 

Consumer  goods -75 

Reciprocity 1-0 

Food  products 3.0 

Natural  and  manmade  fibers -25 

Petroleum  products  industries 3.0 

Hearing  aids --- 1-0 

Advertising: 

Newspaper 3.0 

TV 1.0 

Office  equipment.-. 2.0 

Drugs-. 0-5 

Bus  tires -.-  ■  ^^ 

Franchising  and  miscellaneous 8.0 

Informal  dispositions 4.0 

Total  man  years 28. 

Total  attorneys  available 27 


1.5  2  4 

2.0  2  4 

2.5  3  3 

3.0  3  3 

1.5  2  3 

3.0  2  2 

2.0  3  3 

2.5  2  2 

1.0  1 

2.0  1  1 

0.5  1  1 

0.5  1 

7.0  6  6 

4.0  4  4 

33.  33  36 


No  additional  positions  are  requested  for  fiscal  year  1971. 

DIVISION    OP    DISCRIMINATORY   PRACTICES 

The  Division  of  Discriminatory  Practices  is  responsible  for  the  investigation 
and  trial  of  cases  relating  to  violation  of  Sections  2  (a),  (c),  (d),  (e)  and  (f) 
and  !Seetiou  3  of  the  Clayton  Act  and  Section  5  of  the  FTC  Act  on  the  part  of 
buyers  who  knowingly  induce  or  receive  discriminatory  allowances  or  services 
from  suppliers. 

WORKLOAD  STATISTICS 


Fiscal  year 
1969' 


Estimate, 

fiscal  year 

1970 


Estimate, 

fiscal  year 

1971 


Applications  for  complaint: 

On  hand  beginning  of  year 

Received.- 

Disposed  of 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year- -. 

Investigations  in  i tiated 

Investigations  com  pleted  or  closed. 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  for  negotiation 

Dispositions: 

Consent 

Litigated 

Pending  end  of  year 

Litigated  cases: 

Pending  beginning  of  year._ 

Complaints  issued  or  reopened 

Docketed  orders  issued 

Pending  end  of  year 

Voluntary  compliance 


67 

81 

106 

315 

325 

350 

81 

106 

325 

81 

106 

131 

299 

242 

177 

53 

60 

70 

120 

125 

120 

242 

177 

127 

13 

9 

11 

8 

15 

10 

10 

10 

10 

2 

3 

3 

9 

11 

9 

4 

5 

13 

2 

10 

7 

1 

2 

6 

5 

13 

14 

15 

20 

20 

Division  program — 1910  and  1911 

The  primary  objective  of  amended  Section  2  of  the  Clayton  Act  is  preservation 
of  an  equality  of  opportunity  among  businessmen,  to  assure,  to  the  extent  reason- 
ably practicable,  that  businesses  at  the  same  functional  level  start  on  equal  com- 
petitive footing.  Effective  enforcement  is  aimed  at  forestalling  monopolistic  con- 
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centration  of  economic  power.  To  achieve  this  goal,  smaller,  viable  competitors 
must  be  protected  from  unlawful  discriminatory  practices.  This  provides  them 
opportunity  to  compete  and  survive. 

Discriminatory  practices  are  discovered  largely  as  a  result  of  complaints  from 
those  alleging  resultant  injury  and  upon  the  basis  of  information  secured  during 
the  course  of  investigation.  The  Division  has  developed  considerable  expertise  as 
to  industries  particularly  prone  to  price  discrimination  and  other  forms  of  dis- 
criminatory practice  adversely  affecting  competition.  Project  teams  have  been 
organized  for  these  industries.  The  Division  is  extremely  selective  in  its  screening 
process  and  eliminates  approximately  80  percent  of  complaints  received  from 
entry  into  the  investigational  workload. 

A.  Major  projects 

The  major  project  areas  below  wiU  actively  continue  through  1970  and  1971^ 
and  very  probably  through  1972. 

Food  Distribution  (Chain  Grocers). — The  food  industry  is  probably  the  largest 
volume  business  in  the  national  economy.  Retail  sales  exceed  $75  billion.  Nine 
investigations  involving  chain  grocers  and  suppliers  are  in  process.  Probable 
cases  in  litigation  by  1971  requiring  substantial  manpower  commitments  include : 
Colonial  Stores,  Inc.,  charging  alleged  unlawful  inducement  of  promotional  allow- 
ances, which  in  anticipation  of  appeal  before  the  Commission,  will  probably  carry 
over  into  1971 ;  United  Fruit  Company,  et  al.,  a  seller-customer  proceeding  under 
Sections  2(a)  and  (f)  of  the  amended  Clayton  Act,  bringing  to  challenge  a 
tendency  to  monopoly  on  the  part  of  the  inducing  customer ;  Purex  Corporation 
Ltd.,  involving  discriminations  in  price  of  private  brand  goods ;  and  complaints 
appear  likely  against  The  Kroger  Company  and  Alterman  Foods,  Inc.,  for  alleged 
violations  of  Section  5  of  the  FTC  Act  in  receiving  discriminatory  promotion 
allowances. 

Apparel  Industry. — Industry  sales  exceed  $26  billion.  This  project  arose 
through  Commission  directed  industry  surveys  which  disclosed  that  manufac- 
turers of  men's,  women's  and  children's  wearing  apparel  granted  substantial  dis- 
criminatory advertising  and  promotional  allowances  to  large  specialty  stores  and 
chain  department  stores.  Consent  cease  and  desist  orders  were  issued  against  302 
manufacturers.  In  addition,  several  contested  orders  were  issued. 

This  Division  was  assigned  the  task  of  reviewing  the  compliance  reports  and 
cooperative  advertising  plans  submitted.  Two  hundred  and  forty  of  these  cases 
have  already  been  forwarded  to  the  Commission.  The  remaining  sixty-two  are 
being  processed  and  should  be  completed  by  mid-1971.  Litigation  involving  com- 
panies refusing  to  take  consent  orders  will  carry  beyond  1971. 

Dairy  Industry. — A  high  level  of  concentration  in  the  dairy  industry  has  been 
caused  by  (1)  horizontal  mergers  in  the  industry  over  the  years,  (2)  forward 
and  backward  integration,  and  (3)  a  continuing  decline  in  the  number  of  inde- 
pendent dairies  that  can  remain  viable  in  the  face  of  worsening  marketing  con- 
ditions. There  are  severe  barriers  to  new  entrants  due  to  the  strength  of  large 
national  and  regional  chains,  and  competitive  conditions  prevailing  in  the  whole- 
saling of  fluid  milk  and  dairy  products. 

The  Commission  continues  to  receive  large  numbers  of  complaints  from  inde- 
pendent dairies  who  claim  they  are  being  threatened  with  extinction  because 
of  pricing  practices  of  large  national  and  regional  dairies.  They  charge  that 
these  large  dairies  are  selling  vendor  and  private  label  to  large  grocery  chains 
at  prices  which  are  substantially  lower  than  the  prices  charged  independent 
grocers.  Tx>wer  prices  received  by  the  major  retail  chains  permit  them  to  use 
milk  as  a  loss  leader  and  in  frequent  weekend  specials.  The  price  structure  thus 
becomes  depressed.  In  these  circumstances,  home  delivery  sales  continue  to  de- 
cline. Although  private  label  is  usually  sold  by  grocery  chains  for  a  few  cents 
less  than  vendor  brands,  only  a  very  small  part  of  the  discriminatory  prices  re- 
ceived by  chains  appears  to  be  passed  on  to  consumers. 

The  objective  here  is  to  forestall  further  concentration  by  insuring  that  viable 
Independent  dairies  will  be  given  an  opportunity  to  compete  and  eliminate  the 
competitive  impact  of  price  advantages  which  chain  grocers  have  over  independ- 
ent grocers.  It  is  anticipated  that  some  time  prior  to  1971,  at  least  two  or  three 
presently  docketed  investigational  matters  will  result  in  recommendations  for 
complaint.  Litigation  will  undoubtedly  extend  into  1972.  Two  matters  nearest 
complaint  are  Pairie  Farms  Dairy,  Inc.,  and  The  Borden  Company.  Six  other 
investigations  are  pending  in  the  field. 

Fresh  Fruit  and  Vegetables. — Industry  sales  approximate  $7.5  billion.  In- 
volvement comes  as  a  result  of  numerous  industry  complaints  that  the  broker- 
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age  provisions  of  the  Commission's  Trade  Practice  Rules  for  the  Fresh  Fruit 
and  Vegetable  Industry  are  being  violated.  Shippers  allege  that  competitors 
grant  brokerage  to  large  buyers  or  to  field  brokers  when  the  latter  acts  as  agents 
of  the  buyers.  The  Commission  recently  issued  complaints  charging  five  retail 
food  chains  and  six  "ground"  or  "field"  brokers  with  violations  of  Section  2(c) 
of  the  amended  Clayton  Act  in  connection  with  their  purchases  of  fresh  fruit  and 
vegetables.  The  chains  are  Jewel  Companies,  Inc.,  Borman  Foods  Stores,  Inc., 
H.  C.  Bohack,  Inc.,  First  National  Stores,  Inc.,  and  Food  Fair  Stores,  Inc. 

Tri-Partite  Arrangements. — This  project  was  undertaken  pursuant  to  Com- 
mission direction.  Investigations  of  the  effects  of  two  such  arrangements  (in- 
volving 10  top  chain  grocers)  are  in  progress.  Pursuant  to  such  arrangements 
participating  suppliers  directly  or  indirectly  grant  preferential  advertising  allow- 
ances or  services  to  participating  retail  grocery  chains.  The  programs  make  no 
provision  for  granting  allowances  or  furnishing  services  on  a  proportionate  basis 
to  competing  retailers.  Litigation  of  this  matter  appears  likely  by  1971. 

Puhlishing  Industry. — This  project  was  also  undertaken  pursuant  to  Com- 
mission direction.  Industry  sales  approximate  $1.1  billion.  An  educational  and 
advisory  phase,  was  designed  to  eliminate  payment  of  discriminatory  allowances 
by  publishers  of  hardback  and  prestige  softback  books  to  large  retailers.  The 
Division  now  proposes  service  of  orders  on  aiDproximately  50  publishers  pur- 
suant to  Section  6(b)  of  the  FTC  Act,  requiring  the  filing  of  special  reports 
setting  forth  the  terms  and  conditions  under  which  advertising  and  promotional 
allowances  are  made  available  to  customers.  The  Division  reasonably  antici- 
pates that  such  reports  will  disclose  violations  of  Section  2(d)  of  the  Clayton 
Act,  as  amended.  The  goal  of  this  project  is  to  bring  about  industrywide  com- 
pliance with  the  Commission's  Guides  for  Advertising  Allowances  and  other 
Merchandising  Payments  and  Service.  This  project  will  require  substantial  man- 
power in  1971  and  will  probably  continue  into  1973. 

B.  Other  Projects. 

Drug  Industry. — Investigations  involve  the  following  problems:  (1)  institu- 
tional and  professional  purchase  and  resale  in  derogation  of  private  markets; 
(2)  diversion  by  exempt  or  noncompetitive  sources  into  regular  commercial 
channels;  (3)  arbitrary  offering  and  pricing  of  hulk  and  non-standard  package 
sizes;  (4  price  and  discriminatory  concessions;  and  (5)  dual  distribution.  Six 
investigations  pending  in  the  field  should  be  completed  and  evaluated  in  1971. 

Baking  Industry. — The  Commission  continues  to  receive  complaints  from  in- 
dependent bakers  because  of  discriminatory  and  below  cost  selling  of  bread  by 
large  national  and  regional  bakeries.  Private  label  is  the  most  serious  problem 
in  the  industry.  Vertical  integration  by  grocery  chains  has  cut  into  the  market 
share  of  independents.  Five  investigations  in  progress  should  be  completed  and 
evaluated  by  the  end  of  1971. 

Automotive  Replacement  Parts. — Industry  sales  total  $1.7  billion.  A  continuing 
program  of  surveillance  of  discriminatory  pricing  is  necessary  because  of  the 
many  complaints  received  from  competing  manufacturers,  warehouse  distribu- 
tors and  jobbers  with  regard  to  volume  discounts  and  functional  discounts  to 
buyers  who  do  not  perform  the  function  for  which  the  discounts  are  granted. 
The  Division  is  also  investigating  private  label  items  sold  to  major  oil  com- 
panies. Eight  investigations  are  in  progress  which  will  require  substantial  man- 
power commitments  in  1971. 

Major  Appliance  Industry. — Because  of  manpower  commitments  to  pending 
projects  and  nonproject  activity,  the  Division  has  not  been  able  to  focus  sufficient 
attention  on  this  industry.  Industry  sales  at  retail  are  over  $10  billion.  The 
industry  comprises  approximately  100  manufacturers  and  1300  distributors. 
Manufacturers  and  jobbers  are  reported  to  grant  special  discounts  and  adver- 
tising allowance  to  large  department  stores,  discount  chains  and  other  large 
buyers.  Private  label  is  a  significant  factor.  The  opportunity  of  independent  ap- 
pliance dealers  to  compete  effectively  is  involved  as  well  as  the  general  avail- 
ability to  consumers  of  widex  supplier  choices  at  competitive  prices. 

Miscellaneous. — A  significant  number  of  man  hours  is  devoted  to  matters 
in  varying  stages  of  development  which  involve  a  range  of  industry  problems 
and  a  miscellany  of  product  lines.  The  following  are  examples :  frozen  foods 
distribution,  dry  cleaning  fluid,  household  aluminum  foil,  wrapping  film,  scales, 
plastics,  shoes,  coffee,  ornamental  light  fixtures,  citrus  products,  furniture,  men's 
and  boys'  leisure  hats,  shower  curtains,  cellophane,  photographic  equipment, 
fishing  equipment,  sporting  goods,  cement,  bicycle  tire,  industrial  bleach  and 
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fertilizer.  This  type  of  probing  and  inquisitorial  activity  represents  a  continuing 
surveillance  process. 

Additional  work  commitments  are  required  in  obtaining  compliance  with  volun- 
tary assurances ;  proposed  legal  guides  and  questions  concerning  legal  guide- 
lines, review  of  advisory  opinions  (38  in  1969),  and  obtaining  compliance  with 
the  broadened  requirements  under  Sections  2(d)  and  (e)  of  the  Clayton  Act 
pursuant  to  the  Fred  Meyer  decision.  Twelve  cases  in  the  latter  category,  in- 
volving toiletries,  are  now  being  processed.  It  is  anticipated  that  work  of  this 
nature  will  continue  through  1971. 

SUMMARY  OF  PROJECTS 

Estimated,       Estimated, 

fiscal  year      fiscal  year      fiscal  year       fiscal  year 

1969  1970  1971  1972 

Food  distribution 

Apparel  industry 

Dairy  industry 

Fresh  fruit  and  vegetables 

Tri-partite  arrangements 

Publishing  industry 

Drug  industry 

Baking  industry 

Automotive  parts 

Major  appliance  industry. 

Miscellaneous  industries  and  activities:  Completion  of  litigation, 

pending    investigations,    new    investigations    and    complaints, 

obtaining  voluntary  assurances  and  processing  advisory  opinions, 

guides  and  rules _ 11  13  15  16 


5 

6 

8 

8 

3 

4 

1 

1 

3 

3 

4 

4 

2 

6 

3 

2 

2 

2 

5 

5 

2 

2 

3 

3 

1 

2 

3 

3 

1 

2 

1 

1 

2 

2 

2 

2 

1 

1 

1 

1 

Total  man-years 33  43  46  46 

Total  attorneys  available 33  

No  additional  positions  are  requested  for  fiscal  year  1971. 

PIVISIOX    OF    CO.MPl.IA.XC'K 

One  of  the  main  objectives  of  the  Commission  is  to  insure  that  the  prescriptive 
and  prescriptive  language  of  final  orders  which  it  enters  is  translated  into  mean- 
ingful action  and  relief  in  the  marketplace.  It  is  the  primary  responsibility  of 
the  Division  of  Compliance  to  insure  that  these  objectives  achieve  timely  fruition. 
This  Division  assumes  responsibility  for  all  final  orders  issued  by  the  Commission 
as  affecting  the  broad  area  of  restraint  of  trade  and  antimonopoly  issued  pur- 
suant to  the  provisions  of  Section  5  of  the  FTC  Act,  Section  2(a).  (c),  (d),  (e) 
and   (f),  and  Sections  3,  7  and  8  of  the  Clayton  Act,  as  amended. 

During  1969  the  Division  sent  22  major  investigations  to  the  field  offices  and 
certified  two  major  civil  penalty  cases  to  the  Attorney  General.  At  year  end, 
and  active  workload  of  217  cases  remained  on  hand.  Pertinent  statistics  typical 
of  the  volume  and  variety  of  the  workload  handled  follows  : 

WORKLOAD  STATISTICS 


Estimated,  Estimated, 

Fiscal  year         fiscal  year  fiscal  year 

1969  1970  1971 


Advisory  opinions  issued -. 26  35                      50 

Compliance  reports  processed -.. 188  195                    200 

Inquiries  from  public  concerning  final  orders 421  500                    600 

Complaints  of  order  violation. _-_ -- 9 -- --- 

Conferences  with  public. 142  160                     200 

Investigational  hearings. ^  *                      tc 

Subpoenas,  sec.  6  orders  and  resolutions  prepared. 8  10                      15 

Active  case  load: 

M    Pending  beginning  of  year 262  217                    227 

^    Received.... 42  50                      60 

PI    Disposed  of 87  40                       60 

''"    Pending  end  of  year 217  227                    227 

Civil  penalty: 

Pending  beginning  of  year 2  2                       3 

Certified 2  2                       3 

Suits  concluded 0 

Pending  end  of  year _ 2 - 

Returned  by  Attorney  General  without  filing 2 
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In  1969,  of  over  1,500  final  orders  committed  to  the  jurisdiction  of  the  Com- 
pliance Division,  a  marked  increase  in  workload  was  noted  in  the  areas  of 
merger  and  divestiture  activity  involving  final  orders.  This  workload  is  expected 
to  increase  appreciably  by  1971.  In  addition  to  handling  complex  divestitures, 
this  Division  also  must  process  an  increasing  number  of  merger  clearances  under 
final  orders  which  have  been  issued  requiring  any  covered  respondent  to  seek 
prior  Commission  approval  before  it  makes  an  acquisition  in  any  of  the  covered 
product  lines. 

Compliance  activity  under  Section  7  orders  falls  into  three  general  categories : 
(1)  Divestitures;  (2)  processing  acquisitions  subject  to  Commission  approval; 
and  (3)  special  provisions  which  appear  in  various  orders.  The  need  to  increase 
manpower  commitments  in  this  most  vital  anticoncentration  undertaking  is 
great.  For  example,  by  1971  the  Division  of  Mergers  projects  ever  increasing 
activity,  and  Compliance  therefore  must  anticipate  handling  an  increased  number 
of  final  orders  in  such  basic  areas  affecting  our  national  economy  as  grocery 
products,  construction  materials,  automotive  parts,  apparel,  paper  and  paper 
products,  and  drugs.  With  the  ever  increasing  activity  in  the  area  of  mergers 
and  acquisitions,  we  must  realistically  project  the  need  to  buttress  substantially 
the  present  Compliance  staff.  For  example,  at  the  present  time  15  orders  pres- 
ently require  divestitures ;  1  major  divestiture  ease  is  in  civil  penalty  litigation 
before  the  courts ;  another  major  case  alleged  acquisitions  without  prior  Com- 
mission approval  and  is  also  before  the  courts.  Both  of  these  matters  are 
extremely  important  to  the  development  of  meaningful  case  law  as  affecting  the 
efiieacy  of  final  orders  in  this  critical  area.  These  cases  will  require  substantial 
manpower  commitments  continuing  through  1971.  The  projection  time-wise  of 
these  15  orders,  for  example,  is  illustrated  by  the  fact  that  3  require  divestitures 
to  l>e  made  now ;  5  require  divestitures  within  the  next  year ;  2  require  divesti- 
tures within  the  next  two  years ;  1  within  the  next  three  years ;  and  3  within 
the  next  five  .vears. 

The  processing  of  requests  to  make  acquisitions  involving  the  Section  7  area  is 
an  ever  increasing  activity.  Fifty-two  orders  which  are  presently  final  prohibit 
future  acquisitions  in  various  industries  without  prior  Commission  approval. 
For  example,  4  of  these  orders  run  for  a  period  of  five  years ;  43  run  for  a  period 
of  ten  years ;  and  2  run  for  a  period  of  twenty  years.  Thus,  these  moratorium 
provisions  will  continue  at  least  beyond  two  fiscal  years  and  some  beyond  fiscal 
19S6.  We  must  anticipate  that  within  the  period  of  the  next  several  years  this 
bxirdeu  might  well  be  tripled.  Superimposed  upon  the  above  considerations  is  the 
fact  that  25  final  Section  7  orders  involve  special  requirements.  These  orders 
variously  involve  noncompetition  prohibitions,  affirmative  requirements  to  grant 
licenses  on  products  or  processes,  feathering  requirements  as  to  disposition  of 
shares  of  .stock,  prohibition  on  types  and  methods  of  advertising,  affirmative 
requirements  as  to  quantitative  sales  of  products  to  particular  trade  sources,  and 
limitations  on  supply  arrangements.  These  special  provisions  in  present  orders 
alone  run  into  fiscal  1979. 

Typical  ]0(>9  achievements  by  this  Division  included:  The  culmination  of  suc- 
cessful efforts  to  establish  a  new  factor  in  the  liquid  bleach  industry ;  the  entry 
of  a  new  competitive  factor  in  the  dairy  industry  in  the  Southwest :  a  new 
entrant  into  the  baking  industry  in  the  Southwest :  and  new  entrants  in  the 
foll()wing  industries — department  stores,  household  cleaning  pads,  and  plastics. 
There  were  also  other  very  significant  divestitutes  in  other  indiistries. 

During  19G9  the  Robinson-Patman  Act  area  also  saw  some  significant  results 
in  insuring  the  eradication  of  prohibited  practices  involving  major  factors  in 
the  following  product  lines,  among  others :  carpets,  automotive  replacement 
bulbs,  macaroni  products,  automotive  bearings,  shower  curtains,  various  food 
products,  cosmetics,  railroad  equipment,  and  furniture. 

This  Division  was  also  instrumental,  by  way  of  illustration,  in  eradicating 
price  fixing  activities  in  certain  bread  markets  involving  major  industry  factors 
and  in  the  electric  shaver  industry.  A  variety  of  other  actions  insured  the  con- 
tinued elimination  of  jiroscribed  practices  under  orders  in  other  industries  in- 
cluding scrap  steel  and  shrimp  processing  equipment. 

Because  of  manpower  limitations,  the  Division  continues,  as  it  has  for  the 
past  several  years  to  be  behind  in  servicing  many  aspects  of  these  final  orders. 
By  1971,  even  with  the  most  conservative  estimate  of  increasing  workloads  in 
these  areas,  at  least  14  man-years  will  be  required  on  a  continuing  basis  to 
handle  Section  7  final  orders  alone. 
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Similar  workload  increases  at  the  Compliance  level  are  projected  in  both 
the  Section  5  and  Robinson-Patman  Act  areas.  The  Division  of  General  Trade 
Restraints  anticipates  ever  increasing  case  loads  in  price  fixing,  oligopolistic 
practices,  producer  goods  in  concentrated  industries,  food  products,  fuel,  retail 
food  industry,  office  equipment  and  other  product  and  industry  lines  which 
will  result  in  more  compliance  work  by  this  Division. 

The  same  practical  considerations  pertain  to  increased  activity  by  the  Division 
of  Discriminatory  Practices  in  food  distribution,  dairy  products,  fresh  fruits 
and  vegetables,  publishing,  automotive  parts,  drugs,  and  other  commodities. 

SUMMARY  OF  PROJECTS 

Estimated,      Estimated,       Estimated, 

Fiscal  year      fiscal  year      fiscal  year       fiscal  year 

1969  1970  1971  1972 

Orders  re  section  5  FTC  Act  and  section  2(a),  (c),  (d),  (e)  and  (f) 
Clayton  Act,  as  amended: 
Procuring  and   analyzing  compliance   reports,   various  in- 
dustries  7.5  6  6 

Initiating  and  reviewing  compliance  investigations 2.0  3  3 

Conduct  of  investigational  hearings .5  2  3 

Initiation  and  conduct  of  civil  penalty  cases 1.0  2  3 

Special  projects  including  special  commission  directions 1.0  1  1 

Achievement  of  order  divestitures 3.0  4  6 

Processing  of   requests   to   make   acquisitions  subject  to 

commission  approval  as  required  by  final  orders.. 2.0  3  5  8 

Investigational  hearings  re  violations  of  section  7  orders .5113 

Administration  of  special  compliance  features  in  orders,  e.g., 
granting  of  licenses,  supply  arrangement  limitations, 
advertising  limitations,  etc .5112 

Total  man-years 18.0  23  29  40 

Increases  requested  1971 

An  increase  of  $62,000  is  requested  to  provide  four  GS-11  and  two  GS-9 
attorneys. 

DIVISION   OF   ACCOUNTING 

The  Division  of  Accounting  prepares  analyses  and  studies  of  the  pricing  poli- 
cies of  respondents  or  proposed  re.spondents  in  connection  with  the  Commission's 
law  enforcement  work  in  regard  to:  (1)  alleged  price  discrimination,  illegal 
brokerage,  discriminatory  promotional  allowances  and  services  under  Section  2 
of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act;  (2)  cost  data  sub- 
mitted by  respondents  or  proposed  respondents  in  justification  of  alleged  price 
discriminations  under  the  Robinson-Patman  Act ;  (3)  alleged  price  fixing  in  ca.'^es 
arising  under  Section  5  of  the  FTC  Act;  (4)  alleged  sales  below  cost  in  violation 
of  the  FTC  Act;  (5)  compilation  of  statistics  concerning  financial  position  and 
operating  results  of  companies  under  Section  6  of  the  FTC  Act;  and  (6)  evalua- 
tion and  analysis  of  financial  data  of  companies  and  competitors  involved  in 
mergers  under  Section  7  of  the  Clayton  Act. 

This  Division  performs  accounting  services  primarily  for  other  Divisions  of  the 
Bureau.  Consequently,  its  workload  depends  largely  upon  the  activity  of  these 
Divisions.  During  1969,  the  Division  furnished  accoimting  services  on  64  matters 
of  investigation  and  litigation  ;  22  involved  violations  of  Section  2  of  the  Robinson- 
Patman  Act,  34  involved  violations  of  Section  5  of  the  FTC  Act.  seven  involved 
mergers  under  Section  7  of  the  Clayton  Act,  and  one  involved  Section  12  of  the 
FTC  Act. 

In  addition,  the  Division  provides  accounting  services  for  the  Bureau  of  Eco- 
nouiics,  and  on  occasion,  for  other  Bureaus  in  the  Commission,  and  for  the  Con- 
gress. Annually,  it  prepares  for  publication  "Rates  of  Return  for  Identical 
Companies  in  Selected  Manufacturing  Industries". 

Currently,  two  staff  members  are  engaged  in  work  on  the  Commission's  Con- 
glomerate Merger  Study  and  other  related  accounting  work  for  the  Bureau  of 
Economics.  It  is  anticipated  that  the  Division  of  Accounting  will  provide  services 
for  the  Truth-in-Lending  which  became  effective  July  1,  1969. 

During  FY  1969,  casework  for  the  Bureau  required  approximately  8.5  man- 
years;  services  for  the  Bureau  of  Economics  and  other  Bureaus  necessitated 
approximately  2  man-years;  and  the  report  on  "Rates  of  Return  for  Identical 
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Companies  in  Selected  Manufacturing  Industries"  required  one  man-year. 
Changes  recommended  in  the  latter  report,  if  approved  by  the  Commission,  will 
increase  the  workload  for  this  project  to  1.5  man-years. 

Increases  requested  for  1971 

An  additional  $37,000  is  requested  to  provide  two  GS-11  accountants,  two  GS-9 
accountants  and  one  GS-5  clerical  position. 

BUREAU   SUMMARY — INCREASES   EEQXJESTED    1971 

In  order  to  carry  out  the  programs  described  in  detail  for  this  Bureau  in  1971, 
an  additional  53  new  positions  (37  professional  and  16  clerical)  are  requested, 
together  with  supporting  costs,  or  a  total  increase  of  $543,000  as  follows : 

Office  of  the  director  (16)  :  1  GS-15  attorney  (planning),  9  GS-4  clerk- 

stenos,  and  6  GS-3  clerk-typists $96,  000 

Division  of  mergers   (26)  :  4  GS-13  attorneys,  8  GS-12  attorneys,  and 

14  GS-11  attorne.vs 321,  000 

Division  of  compliance  (6)  :  4  GS-11  attorneys,  and  2  GS-9  attorneys—     62,  000 

Division  of  accounting  (5)  :  2  GS-11  accountants,  2  GS-9  accountants, 

and  1  GS-5  clerk-steno 37,  000 

Total  personnel  compensation  (53  new  positions) 516,000 

Travel 20, 000 

Stenographic    reporting 7,  000 

Total  increases  requested 543,  000 


BUREAU  OF  DECEPTIVE  PRACTICES 


Allotment 
fiscal  year  1970 


Requested 
fiscal  year  1971 


Increase 
fiscal  year  1971 


Positions 


Amount    Positions 


Amount    Positions 


Office  of  the  Director 24  $275,000 

Division  of  Consumer  Credit 32  375,000 

Division  of  Special  Projects 18  260,500 

Division  Food  and  Drug  Advertising 53  561,000 

Division  of  General  Practices 47  688,000 

Division  of  Compliance 15  257,000 

Division  of  Scientific  Opinions 18  297,000 

Division  of  Consumer  Information 10  100,000 

Total  personal  services 

Travel 

■Other  expenses --. 

Total 


38 
32 
38 
70 
89 
23 
28 
10 


Amount 


$402, 000      14    $127, 000 

375,000 ---- 

525, 500  20  265, 000 
800, 000  17  239, 000 
1, 273, 000  42  585, 000 
363, 000  8  106, 000 
435,000  10  138,000 
100,000 — 


217 

2,813,500 
56, 000 

328 

4,  273,  500 
86,000  ... 

111 

1,460,000 

30,  000 

84,000  ... 

100,000  ... 

16,  000 

217 

2,  953,  500 

328 

4,  459,  500 

111 

1,  506,  000 

I.    MISSION   AND   GOALS  OF   THE   BUREAU 

The  Bureau  of  Deceptive  Practices  is  the  front-line  attack  force  .shouldering 
major  responsibility  in  the  Commission's  battle  against  consumer  deception.  In 
addition  to  the  vast  responsibility  inherent  in  Section  5  of  the  FTC  Act,  Con- 
gress has  recently  passed  some  of  the  most  far  reaching  consumer  legislation  in 
history.  The  FTC  and,  in  turn,  this  Bureau  have  responsibility  for  enforcement  of 
two  of  these  Acts,  namely.  Title  I  of  the  Consumer  Protection  Act,  know  as  the 
Truth-in-Lending  Act,  and  the  substantial  portion  of  the  Fair  Packaging  and 
Labeling  Act  not  specifically  designated  to  FDA. 

While  Congress  has  appropriated  some  funds  to  implement  the  program  for 
Fair  Packaging  and  Labeling  and  Truth-in-Lending,  and  funds  are  included 
in  our  1970  appropriation  now  pending  in  Congress,  unfortunately,  the  staff  for 
the  Commission's  basic  responsibilities  and  ever  increasing  program  require- 
ments in  the  consumer  protection  field  has  increased  only  25  positions  in  seven 
years.  Thus,  while  our  economy  has  been  experiencing  an  unparalled  growth  ac- 
companied by  fantastic  increases  in  the  needs  and  demands  for  consumer  pro- 
tection, the  Bureau's  growth  has  for  all  practical  purposes  been  nil. 
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Coiisimier  in-obleins  are  broad  and  complex  and  also  have  important  implica- 
tions for  the  nation's  social  well-being.  Acute  manifestations  of  consumer  dis- 
content, even  anger,  are  evidenced  by  the  report  of  the  National  Advisory  Com- 
mission on  Civil  Disorders  that  consumer  frustrations  were  among  the  twelve 
most  deeply  held  grievances  which  led  to  the  disorders  of  American  cities.  The 
housewives'  boycotts  and  the  rapid  increase  in  the  number  of  consumer  organiza- 
tions are  also  manifestations  of  consumer  unrest.  The  individual  complaints  re- 
ceived by  the  Federal  Trade  Commission  about  the  marketplace  are  appalling. 
Since  the  Congress  has  discovered  the  consumer  at  the  Federal  level  it  is  indeed 
timely  that  the  regulatory  agencies  and  the  executive  branch  of  the  government 
also  recognize  the  potency  of  his  force  as  well  and  tool-up  to  meet  his  complaints. 

The  answers  of  course  do  not  rest  in  any  one  area  or  any  one  agency  of  gov- 
ernment. But  the  Government's  responsibility  is  implicit,  not  only  to  guarantee 
a  sound  economy  but,  to  assure  social  well-being.  To  construe  government  in- 
volvement with  consumer  problems  as  "anti-business"  is  to  miss  entirely  the 
thrust  of  consumer  economics.  Elimination  of  marketplace  malfunctions  ul- 
timately serves  both  consumers  and  producers  by  insuring  economics  of  stability 
and  growth.  Government  responsibility  for  the  financial  well-being  of  its  citizens 
by  a  promotion  of  full  employment  and  economic  growth  has  been  established 
policy  since  the  passage  of  the  Employment  Act  of  1946.  There  is  a  reasonable 
corollary  between  government  protection  of  consumer  rights  in  the  marketplace 
and  its  long  accepted  role  as  the  protector  of  the  ethical  businessman  against 
those  who  compete  unfairly.  Thus  it  is  argued  that  the  charter  of  the  Bureau 
of  Deceptive  Practices  is  to  fully  identifv  it  with  the  cause  of  the  consumer  but 
at  the  same  time  it  is  a  step  fully  compatible  with  the  historic  mission  of  the 
FTC. 

Under  the  budget  plans  for  FY  1971  it  is  planned  that  the  Bureau  of  Deceptive 
Practices : 

1.  Be  recognized  as  the  consumer  voice  in  the  Fedei-al  Trade  Commission  and 
act  as  the  ear  for  the  Commission  for  input  reflecting  general  problems  received 
from  individual  consumers.  Moreover,  the  Bureau  will  make  recommendations 
to  the  Commission  on  consumer  policies  and  consumer  legislation ;  and  study  the 
plans  and  programs  of  other  Federal  agencies  affecting  consumer  interest.  Addi- 
tionally, the  Bureau  stafiE  in  cooperation  with  the  Assistant  General  Counsel 
for  Federal-State  Cooperation  will  act  as  consultants  and  supply  comments  or 
assistance  concerning  consumer  legislation  and  ordinances  when  so  requested 
by  the  states,  local  governments,  or  private  groups. 

2.  Provide  input  to  the  Office  of  Information  concerning  (1)  all  consumer  activi- 
ties in  the  FTC  and  to  recommend  policies  and  provide  appropriate  guidance  and 
assistance  to  assure  fulfillment  of  the  requirement  to  keep  the  public  adequately 
informed  as  to  FTC  consumer  activities;  and  (2)  planning,  developing  and  im- 
plementing comprehensive  public  relations  programs  and  campaigns  to  inform 
and  educate  the  general  public,  the  business  community,  and  special  interest 
groups,  concerning  the  objectives  of  the  consumer  affairs  programs  of  the  FTC. 

3.  Maintain  effective  liaison  with  national  and  state  organizations  having  con- 
sumer programs  by — 

a.  assisting  and  planning  educational  and  legislative  conferences  or  work- 
shops ; 

b.  assisting  and  identifying  specific  problems  which  can  be  resolved  by 
effective  actions  on  the  part  of  organizations  :  and 

c.  disseminating  information  regarding  state  level  and  city  level  consumer 
affairs  in  coordination  with  the  Assistant  General  Counsel  for  Federal-State 
Cooperation ;  and  identifying  consumer  problem  areas  common  to  the  states 
which  api>ear  to  require  legislation. 

4.  Participate  in  consumer  education  by — 

a.  providing  leadership  in  the  fields  of  Federal  Trade  Commission  interest 
by  developing  long-range  plans  for  nationwide  programs,  in  coordination 
with  Federal  and  State  educational  authorities  with  the  objective  of  de- 
veloping and  advancing  consumer  education  for  use  both  in  and  out  of  the 
conventional  classroom,  to  include  television  and  other  communications 
media  de.signed  to  meet  the  needs  of  both  child  and  adult  of  differing  income 
and  environmental  levels : 

b.  stimulating  the  development  of  experimental  programs  in  conjunction 
with  educators,  administrators,  and  interested  community,  civic,  and  pro- 
fessional groups ; 
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c.  preparing  reports,  articles  aud  other  informative  and  evaluative  mate- 
rials on  consumer  education  programs  ;  and 

d.  maintaining  liaison  with  appropriate  Federal,  State  and  local  officials 
in  educational  associations. 

Everybody  has  found  the  consumer — the  legislator,  the  government  admin- 
istrator, the  corporate  executive  and,  most  importantly,  the  citizen  who  has  dis- 
covered that  as  a  consumer  it  pays  to  complain.  Demands  for  solutions  to  the 
aggravations  and  frustrations  of  the  consuming  public  imi>el  a  widening  of  the 
objectives  of  the  Bureau  of  Deceptive  Practices.  Such  goals  include :  (1)  develoj)- 
ment  of  techniques  for  identifying  nationally-important  marketplace  problems ; 
(2)  responding  to  individual  consumer  complaints  ;  (3)  legislation  to  fill  existing 
gaps  in  consumer  protection  laws ;  (4)  consumer  education  as  the  subject  relates 
to  marketplace  ;  (5)  a  program  for  improving  producer-consumer  relations  ;  (6)  a 
marketplace  information  program  for  consumers ;  (7)  effective  liaison  with  con- 
sumer organizations  and  organizations  with  identifiable  consumer  interests;  (8) 
participation  in,  and  sponsorship  of,  significant  institutes  and  seminars  on  con- 
sumer problems  in  concert  with  law  schools  and  other  graduate  disciplines  (i.e., 
economics  and  business  administration  schools)  trade  association  and  labor 
unions,  and  organizations  of  state,  county  and  city  officials;  (9)  sponsorship, 
annually,  of  a  national  marketplace  conference  with  participants  recruited  from 
consumer  spokesmen,  businessmen,  government,  and  the  academic  community ; 
and  (10)  the  development  of  a  government  program  to  achieve  ".  .  .  uniform  and 
intelligible  consumer  product  standards  .  .  .". 

In  sum,  this  budget  attempts  to  meet  realistically  the  now  strident  demands  of 
the  American  consumer  and  businessman  for  a  fair  shake  and  an  honest  deal. 

BUREAU  WORKLOAD  SUMMARY 


Estimated- 


Fiscal  year 

Fiscal  year 

Fiscal  year 

1969 

1970 

1971 

589 

2,184 

1,084 

110,152 

12,  500 

16,250 

1  8,  557 

13,600 

15,  500 

2,184 

1,084 

1,834 

1,076 

781 

681 

203 

500 

1,300 

498 

600 

1,000 

781 

681 

981 

23 

37 

37 

84 

95 

150 

54 

75 

100 

11 

20 

23 

5 

0 

0 

37 

37 

64 

25 

16 

16 

12 

25 

35 

21 

25 

30 

16 

16 

21 

181 

210 

350 

169 

180 

205 

848 

925 

1,025 

837 

900 

1,000 

180 

205 

230 

8 

12 

17 

5 

10 

15 

1 

5 

10 

12 

17 

2Z 

146 

181 

81 

89 

100 

130 

54 

200 

170 

181 

81 

41 

Applications  for  complaint: 

Pending  beginning  of  year 

Received  or  reopened 

Disposed  of.._ 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  or  reopened 

Dispositions: 

Consent  orders 

Litigated.. 

Other 

Pending  end  of  year 

Litigated  cases: 

Pending  beginning  of  year._ 

Complaints  issued  or  reopened 

Cases  completed.- 

Pending  end  of  year 

Assurances  of  voluntary  compliance:  Accepted. 
Compliance  matters: 
Miscellaneous: 

Pending  beginning  of  year. 

Received 

Dispositions 

Pending  end  of  year 

Penalty  actions: 

Pending  beginning  of  year 

Certified 

Dispositions 

Pending  end  of  year 

Compliance  reports: 

Pending  beginning  of  year. 

Received 

Accepted 

Pending  end  of  year 


1  In  addition,  2,200  matters  on  automobile  warranties  were  handled. 
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11.    CURRENT   PROGRAMS   AND   PLANS   FOR    1971 

Historically,  the  principal  function  of  this  Bureau  has  been  case-by-case  enforce- 
ment of  the  FTC  Act.  Its  efforts  and  its  personnel  were  directed  to  that  end. 
This  situiition  began  to  change  in  1967,  when  the  Division  of  Special  Projects 
was  formed  within  the  Bureau.  While  this  Division  at  the  outset  expended  most 
of  its  effort  in  the  enforcement  field  by  handling  casework  of  the  D.C.  Consumer 
Protection  Program,  it  has  now  departed  completely  from  that  role  and  is 
engaged  solely  in  programs  having  an  industry  or  nationwide  application.  If  a 
need  for  a  case-by-case  approach  is  discovered  within  one  of  its  programs,  the 
program  is  shifted  to  one  of  the  other  divisions.  Examples  of  the  types  of  matters 
assigned  to  this  group  are  a  nationwide  study  of  automobile  warranties,  a  study 
and  report  of  national  consumer  problems  and  a  continuing  testing  and  investi- 
gation of  cigarettes.  Understandably,  subsequent  events  beyond  our  control,  or 
not  now  foreseen,  may  reorder  priorities  and  resources.  However,  it  is  assumed 
that  the  Bureau  will  continue  to  be  assigned  consumer  protection  programs  hav- 
ing application  throughout  the  industry  or  the  nation  and  will  carry  through 
programs  presently  underway. 

The  rise  of  "consumerism"  has  forced  the  Bureau  to  devote  an  everincreasing 
amount  of  effort  to  anticipating  and  responding  to  the  demands  of  the  highly 
vocal  and  visible  spokesmen  of  this  phenomenon.  While  the  Bureau  has  received 
a  minuscule  increase  in  personnel  over  the  years,  it  can  in  no  way  compare  with 
the  increased  demands  and  new  functions  assigned.  The  result  has  been  that 
the  number  of  attorneys  now  engaged  in  case  work  enforcement  is  twenty  percent 
smaller  than  the  number  engaged  in  that  work  in  1964.  We  now  have  about  forty- 
two  men  ostensibly  engaged  in  enforcement,  whereas  in  1964,  we  had  fifty-two 
engaged  in  this  pursuit. 

Turning  now  from  the  general  to  the  specific,  the  following  is  a  seriatim  pres- 
entation of  the  Bureau's  major  programs,  their  aims  and  their  needs. 

The  Input  Programs: 

These  are  the  programs  which  supply  the  information  needed  to  plan  and 
conduct  campaigns  in  consumer  protection.  The  programs  include,  not  only  the 
consumer  mail  input  where  information  is  thrust  upon  the  Commission,  but  also 
encompass  the  affirmative  efforts  to  acquire  information,  such  as  monitoring,  and 
liaison  contacts  with  groups  and  individuals  who  possess  needed  information. 
All  of  these  programs  are  now  grossly  understaffed,  with  the  result  that  necessary 
information  is  either  not  being  gathered  or  when  gathered  can  not  be  properly 
analyzed  and  utilized  in  developing  programs. 

Consumer  Complaints. — The  processing,  answering  and  analyzing  of  written 
complaints  and  inquiries  from  the  public,  other  government  agencies  and  the  like, 
is  being  handled  by  four  experienced  attorneys  and  three  recent  law  school  gradu- 
ates. The  current  practice  is  to  break  in  new  attorneys  on  such  duties  for  a  period 
of  three  to  six  months  after  which  they  are  transferred  to  other  divisions  and 
newly  hired  law  school  graduates  take  their  place. 

It  should  not  be  thought  that  this  small  force  is  up  to  the  task  of  responding 
to  all  complaint  and  inquiry  letters  received  by  the  Bureau.  A  substantial  volume 
must  be  referred  to  attorneys  assigned  to  other  divisions  because  the  nature  of 
some  complaints  demands  the  unique  expertise  or  experience  of  a  particular 
attorney,  and  in  addition,  many  communications  concern  investigations  or  studies 
in  progress. 

The  mail  volume  is  growing  markedly.  In  FY  1968,  the  Bureau  received  7215 
applications  for  complaint.  In  FY  1969,  this  figure  rose  to  12.352  (including  2200 
automobile  warranty  complaints).  In  FY  1968.  the  Bureau  received  944  inquiry 
letters.  This  figure  increased  to  2004  for  FY  1969.  Due  to  the  absence  of  adequate 
manpower,  the  Bureau  can  do  little  more  than  merely  handle  this  torrent  of 
mail ;  it  can  not  be  properly  analyzed  for  trends  or  implications.  Only  the  most 
pressing  and  serious  allegations  are  docketed  for  investigation.  During  FY  1971, 
the  passive  input,  that  is  the  sum  total  of  all  unsolicited  applications  for  com- 
plaint, referrals,  and  inquiries  received  from  all  sources  will  reach,  utilizing  a 
simple,  straight-line  projection,  a  minimum  of  16,250  complaint  applications. 
Inquiries  will  total  a  minimum  of  2400. 

Contingent  upon  additional  funds.  1971  plans  entail  a  new  approach  to  this 
avalanche  of  mail.  A  first  step  will  be  to  chance  the  type  of  personnel  utilized  in 
this  endeavor  by  employing  and  training  a  nonlegal  staff  of  consumer  specialists 
to  handle  the  routine  correspondence.  This  staff  will  operate  under  the  super- 
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vision  of  one  or  more  seasoned  trade-regulation  attorneys.  Handling  the  mail  in 
this  fashion  will  free  professional  personnel  for  other  duties.  Additionally  such 
personnel  can  be  expected  to  be  more  permanent  than  new  attorneys  who  are 
anxious  to  mave  on  to  purely  legal  positions. 

Presently,  seven  attorneys  and  law  graduates  and  four  clerk  typists  are  en- 
gaged in  this  function  on  a  full  time  basis.  During  1971,  the  use  of  two  attorneys, 
eight  nonprofessional  consumer  communication  specialists  and  five  clerk  typists 
is  contemplated. 

The  Advertising  Monitoring  Program. — The  Monitoring  Program  as  presently 
conducted  has  serious  deficiencies.  The  monitors,  three  part-time  law  students, 
perform  a  purely  clerical  function.  Attorneys  throughout  the  Commission  submit 
requests  for  advertising  of  products  in  which  they  are  interested.  Material  re- 
ceived from  various  sources  is  examined  and  pertinent  advertisements  referred. 
Only  network  radio  and  television  advertising  is  subjected  to  searching  scrutiny 
by  lawyers  and  other  professionals  to  discover  law  violations.  Personnel  is  not 
available  to  monitor  regional  television  and  radio,  national  print  media,  and 
newspapers.  Plans  for  1971  involve  an  effective  wide  ranging  monitoring  pro- 
gram conducted  by  a  staff  of  six  nonlegal  full-time  employees.  The  actual  study 
of  advertising  to  discover  law  violations  will  also  be  expanded  in  the  enforcement 
divisions. 

Consumer  Information  and  Edncation. — Funds  to  set  up  a  Consumer  Informa- 
tion program  are  included  in  the  Commission's  1970  appropriation  now  pending 
in  Congress.  This  function  will  be  staffed  by  7  consumer  information  and  editorial 
specialists  and  3  supporting  clerical  employees  for  a  total  of  10. 

This  is  planned  as  a  dynamic  new  consumer  information  program  to  provide, 
through  all  possible  media,  opportunity  for  the  consumer  to  become  knowledge- 
able regarding  misleading  advertising,  unfair  credit  practices  and  other  dishonest 
sales  practices  that  tend  to  exploit  them,  and  how  to  protect  themselves. 

I'nder  this  program,  emphasis  will  be  directed  toward  the  information  of  con- 
smners  through  various  media  including  pamphlets,  TV,  radio,  newspapers,  etc., 
after  determination  as  to  the  most  eflScient  ways  to  reach  various  categories  of 
consum.ers.  One  of  the  very  definite  programs  to  be  undertaken  will  be  the  prepa- 
ration of  spot-television  productions  directed  toward  low-income  consumers  to- 
gether with  spot  public  service  announcements  on  specific  radio  stations.  Staff 
will  negotiate  with  various  media  for  presentation  of  programs  once  developed. 

Although  the  staff  provided  for  this  program  is  small  in  comparison  to  the 
projected  gains  to  be  achieved,  no  increases  are  requested  in  1971. 

Tlie  Enforcement  Program: 

The  "Enforcement  Program"  denotes  that  activity  which  is  devoted  to  the 
enforcement  of  the  Federal  Trade  Commission  Act  via  the  traditional  investi- 
gation and  case-by-case  approach.  In  this  Bureau,  this  program  is  the  responsi- 
bility of  the  Divisions  of  General  Practices  and  Food  &  Drug  Advertising.  During 
fi.scal  1969,  only  forty-two  attorneys  were  attempting  to  handle  the  entire  enforce- 
ment caseload  of  the  Bureau.  The  forty-two  attorneys  includes  two  division 
chiefs,  and  three  senior  grade  attorneys  who  assist  them  and  who  handle  prac- 
tically no  cases  themselves.  The  number  of  effective  case  producers  shrinks 
even  more  when  necessary  details  to  other  duties  in  the  FTC  are  considered. 

Recognizing  the  acute  shortage  of  manpower  and  the  futility  of  opening  new 
cases  that  could  not  possibly  be  handled,  the  two  enforcement  divisions  reduced 
their  caseload  (from  1076  investigations  at  the  beginning  of  the  fiscal  year  to 
781  on  June  30,  1969),  but  the  procedure  by  which  this  was  accomplished  was 
definitely  not  in  the  public  interest.  Simply  stated,  the  Bureau  has  been  opening 
very  few  new  cases.  In  FY  1967,  666  investigations  were  opened.  In  FY  1968, 
the  number  dropped  to  388.  In  FY  1969  only  192  seven-digit  investigations  were 
opened.  This  means  that  more  than  12,000  written  pleas  for  action  or  assistance 
were  turned  down. 

The  case-producing  attorneys  labored  assiduou.sly  during  1969,  and  have  com- 
piled quite  a  record.  They  completed  about  .500  new  and  auxiliary  investigations, 
secured  the  approval  of  84  complaints  and  the  issuance  of  68  final  orders  to  cease 
and  desist.  We  can  only  hope  that  production  at  this  rate  will  continue  in  fiscal 
year  1970,  since  the  enforcement  divisions  have  lost  by  resignation,  transfer  and 
illness,  ten  of  their  mo.s^t  effective,  case-producing  attorneys,  and  replacements, 
no  matter  how  talented,  require  at  least  a  year  to  swing  into  full  production. 

This  budget  presentation  departs  from  the  approach  historically  used  in  justi- 
fication for  an  Enforcement  Program.  In  the  past,  the  enforcement  divisions'  jus- 
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tification  has  consisted  of  a  list  of  proposed  casework,  segregated  into  neat  cate- 
gories sucli  as  analgesics,  weight-reducing  plans,  cigars,  automobile  tires,  and 
the  like.  While  some  description  of  the  subject  matter  to  be  pursued  is  no  doubt 
necessary,  complete  dependence  upon  this  system  of  budget  justification  has  been 
abandoned  this  year. 

This  budget  presentation  is  based  upon  the  premise  that  FTC  Act  enforcement 
is  a  bottomless  pit  possessing  an  ability  to  soak  up  and  utilize  an  infinite  amount 
of  manpower.  With  very  little  additional  efforts  in  the  Input  Program,  the  Bu- 
reau could  open  ten  thousand  investigation  files.  The  economy  is  expanding  at  a 
fantastic  rate,  and  in  all  probability  the  number  of  actionable  deceptive  practices 
grows  at  approximately  the  same  rate  as  the  GNP.  Since  actions  against  all  vio- 
lators cannot  be  realized,  the  question  arises  "How  much  enforcement  does  the 
situation  require?"  There  is  no  exact  formula  or  methodology  in  existence  which 
will  give  a  dependable  answer.  The  only  statistical  indicator  which  we  have  as  to 
the  prevalence  of  deceptive  practices  is  the  number  of  applications  for  complaint 
received.  While  it  admittedly  has  imperfections  it  is  the  only  empirical  yardstick 
available. 

Of  course,  there  are  a  myriad  of  ways  in  which  the  number  of  applications  for 
complaint  received  can  be  employed  to  arrive  at  a  figure  representative  of  the 
number  of  enforcement  actions  ( i.e.,  .>*even-digit  investigations)  which  constitutes 
an  adequate  enforcement  job.  Perhaps  an  ADP  analysis  of  this  input  will  help 
when  it  becomes  available.  For  now,  however,  the  best  approach  is  to  examine 
the  ratio  between  seven-digit  cases  opened  and  applications  for  complaint  filed 
over  a  period  of  years.  This  procedure  assumes  that  all  case  openings  during  the 
base  period  stemmed  from  complaints  received  and  assumes  further  that  only 
meritorious  matters  were  opened.  Of  course,  neither  of  these  assumptions  is  one 
hundred  percent  true. 

As  a  statistical-base  period,  the  five  fiscal  years,  1964  thi-ough  196S  were 
selected.  The  most  recent  year  1969.  was  rejected  as  not  typical  since  the  Bureau 
has  drastically  curtailed  case  openings  since  the  close  of  fiscal  1968.  There  was 
no  particular  reason  for  not  going  back  beyond  1964  and  perhaps  a  longer  base 
period  will  produce  a  result  with  greater  statistical  validity.  Be  that  as  it  may, 
analysis  of  the  five  years  actually  utilized  reveals  that  during  the  period.  26.621 
applications  for  complaint  were  received,  and  2619  seven-digit  investigations 
were  initiated.  The  cases-opened  figure  is  just  under  ten  percent  of  the  total 
applications  received. 

Doubtless,  many  of  the  matters  deemed  worthy  of  opening  during  the  base 
period  would  not  be  opened  under  present  criteria.  For  example,  complaints  of 
failure  to  disclose  foreign  origin  and  fictitious  price  preticketing  are  seldom 
docketed  for  investigation  today,  whereas  they  comprised  some  part  of  the  total 
docket  in  past  years.  Allowing  then  for  the  shift  to  a  more  selective  docketing 
policy  we  believe  that  at  lea.st  eight  percent  of  the  total  applications  for  com- 
plaint merit  some  further  inquiry,  i.e..  being  docketed  for  investigation. 

It  is  estimated  on  the  basis  of  a  straight-line  projection,  that  fical  year  1971 
will  produce  16,250  applications  for  complaint.  Eight  percent  of  these  complaints. 
or  1800  cases  should  be  investigated  during  fiscal  year  1971  in  order  to  prevent 
an  enforcement  gap  and  be  properly  responsive  to  the  pleas  of  consumers  for 
goveiTinient  assistance. 

To  calculate  the  attorney-workforce  which  will  be  required  to  carry  on  an 
enforcement  program  of  this  magnitude,  the  statistical  approach  is  again  used. 
The  base-period  utilized  is  fiscal  year  1968  and  1969.  Over  this  period  of  time, 
an  average  of  forty-two  enforcement  attorneys  produced  an  average  of  .510  com- 
pleted investigations  per  year.  Thus,  it  is  seen  the  average  enforcement  attorney 
can  produce  about  12  completed  investigations  per  year. 

Simple  division  shows  that  we  would  need  one  hundred  and  nine  attorneys 
to  liandle  a  docket  turnover  of  1.300  cases  per  year.  This  is  an  increase  of  forty- 
seven  attorney  positions  over  the  1970  authorization  of  sixty-two. 

A  one  hundred  and  nine  man  attorney-force  will  require  a  clerical  force  of 
about  thirty-three,  an  increase  of  twelve  over  FY  1970  strength. 

At  the  close  of  fiscal  year  1969.  the  enforcement  divisions  had  on  hand  a 
total  of  781  investigations,  equal  to  IS  cases  per  attorney.  More  than  ten  per- 
cent of  these  matters  contain  a  recommendation  for  formal  complaint  by  the 
investigating  attorney.  Thus,  it  can  be  seen  that  a  policy  of  curtailing  the 
number  of  seven-digit  numbers  opened  must  be  continued  through  fiscal  year 
1970  and  perhaps  into  part  of  fiscal  year  1971.  depending  on  future  manpower 
authorizations.  Assuming  that  seven-digit  investigations  opened  should  be  equal 
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to  eight  percent  of  total  applications  for  complaint  filed,  about  900  investigations 
should  have  been  opened  in  fiscal  year  1969.  Actually,  only  192  were  opened.  The 
difference  of  about  700  cases  represents  an  enforcement  gap.  This  is  not  to  argue 
that  all  of  the  unopened  matters  would  have  revealed  an  actionable  wrong.  What 
is  urged,  however,  is  acceptance  of  the  view  that  you  really  can't  tell  from  the 
application  alone  and  must  investigate  to  find  out. 

The  truth-in-lending  program: 

The  Truth-in-Lending  Program  is  a  developing  operation  at  present  conducted 
by  seven  attorneys  in  Washington  with  the  temporary,  full-time  assistance  of  two 
attorneys  in  each  field  oflice.  This  small  force  has  performed  yeoman  service  in 
fiscal  year  19G9.  It  has  mailed  out  three  quarters  of  a  million  copies  of  Regula- 
tion Z  by  utilizing  a  private  distribution  source.  The  force  has  distributed  more 
than  fifty  thousand  copies  of  the  booklet  itself  by  direct  mail  from  Washington 
and  by  utilization  of  the  eleven  field  offices.  The  mail  for  this  group,  consisting 
for  the  most  part  of  inqiiiries,  has  now  reached  an  average  of  approximately 
fifty  letters  a  day.  The  field  office  personnel  are  at  present  entirely  engaged  in 
an  educational  effort  aimed  at  informing  lenders  and  creditors  how  to  comply 
with  the  statute.  The  field  men  have  spoken  to  about  fifteen  thousand  business- 
men during  the  past  four  months. 

The  present  plans  for  fiscal  1970  call  for  an  increase  in  the  manpower  for  this 
program  to  the  fully  authorized  complement  of  one  hundred  and  fiLfty.  Present 
plans  envision  the  placement  of  one  hundred  and  eighteen  of  the  total  personnel 
in  the  field  oflBces  and  budget  requirements  for  this  field  staff"  are  made  in  the 
Bureau  of  Field  Operations  section  of  this  justification. 

The  Washington  staff,  named  the  Division  of  Consumer  Credit,  will  consist  of 
three  supervisors,  seventeen  staff  attorneys,  four  professionals  with  nonlegal 
discipline,  and  a  clerical  staff  of  eight  for  a  total  of  thirty-two. 

Much  of  1970  will  be  devoted  to  recruiting,  organizing,  and  training  for  an 
Enforcement  Program,  as  well  as  continuing  present  educational  efforts. 

Before  the  close  of  fiscal  1 970,  it  is  planned  that  this  program  will  have  the  full 
authorized  complement  of  one  hundred  fifty  employees  on  board  and  trained. 
During  the  latter  part  of  1970  and  by  1971  the  program  will  shift  emphasis  from 
educational  efforts  to  enforcement.  The  goal  is  to  achieve  across-the-board  com- 
pliance by  all  lenders. 

The  Bureau  is  not  requesting  an  increase  in  the  thirty-two  positions,  Washing- 
ton headquarter's  allotment  for  this  program  for  fiscal  1971. 

The  scientific  advice  and  assistance  program: 

This  program  is  conducted  entirely  by  our  Division  of  Scientific  Opinions.  The 
Division  has  suffered  key  retirements  during  fiscal  1969  and  is  currently  recruit- 
ing replacements.  The  FTC  is  dependent  upon  the  scientists  in  this  Division  for 
expert  advice  in  drug  and  medical  cases.  Moreover,  the  personnel  of  this  Division 
are  expected  to  act  as  the  scientific  eyes  and  ears  of  the  Commission  and  to  bring 
to  its  attention  any  detected  need  for  action  by  the  Commission  in  the  scientific 
field.  Scientists  in  the  Division  are  currently  reviewing  all  food,  drug  and  cosmetic 
advertisements  secured  through  the  national  television  Monitoring  Program.  A 
substantial  portion  of  the  almost  3,000  television  scripts  and  storyboards  which 
this  program  produces  each  month  involve  these  products. 

The  Division  of  Scientific  Opinions  provides  scientific  advice  and  assistance 
in  scientific  matters  to  the  entire  Commission  staff.  Since  this  Divison  is  tech- 
nically not  an  operating  division  but  serves  more  in  an  advisory  capacity,  the 
subject  matter  and  volume  of  work  performed  by  it  depends  upon  the  demands 
for  advice  and  assistance  made  hy  the  Commission  and  the  various  operating 
divisions.  This  makes  it  difficult  to  project  unilaterally  a  program  of  future 
activities  for  the  Division  of  Scientific  Opinions.  This  Division  does,  of  course, 
actively  participate  in  project  and  program  planning  with  respect  to  Section 
15  and  other  commodities  for  which  health  or  other  scientific  claims  are  made 
in  advertising. 

The  Division's  present  workload  is  becoming  unmanageable  and  without  addi- 
tional manpower  in  addition  to  filling  existing  vacancies,  adequate  coverage 
cannot  be  given  to  projects  currently  underway  much  less  planning  or  taking 
on  a  variety  of  new  ones.  The  unrelenting  pressures  of  Commission  requests 
and  the  day-to-day  operational  demands  preclude  this  Division's  assuming  any 
further  responsibilities  and  probably  will  necessitate  curtailing  or  stopping 
significant  programs  now  underway.  A  physical  limit  was  reached  some  time  ago 
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as  to  what  its  scientists  can  handle  no  matter  how  selective  the  program  plan- 
ning or  the  priority  ratings.  It  is  not  an  exaggeration  to  state  that  the  mounting 
volume  of  work  and  pressures  have  left  the  staff  near  the  point  of  exhaustion 
and  complete  frustration. 

The  present  situation  leaves  virtually  no  time  for  the  reflective  thinking  or 
meaningful  planning  exhorted  by  the  Commission  of  the  staff.  There  is  likewise 
little  time  for  planning  for  more  effective  operational  relationships  with  other 
divisions  with  whom  we  are  involved  in  joint  project  operations  or  from  whom 
requests  for  assistance  are  received  on  an  ever-increasing  scale. 

There  is  a  definite  need  for  additional  scientific  disciplines  within  this  pro- 
gram. Needed  are  a  pharmachologist,  and  experts  in  the  fields  of  mechanics  and 
electricity.  To  fulfill  these  needs,  and  the  need  for  additional  medical  personnel, 
the  Division  must  be  strengthened  in  1971  by  an  additional  six  professionals 
and  four  supporting  clerical  positions,  as  follows :  three  GS-15,  two  GS-14,  one 
-GS-IS,  two  GS-5  and  two  GS-4. 

"The  FDA  drug  evaluation  program 

This  involves  the  review  and  enforced  revision,  when  necessary,  of  the  adver- 
tising claims  of  at  least  2000  and  perhaps  as  many  as  4000  individual  drug 
products  in  light  of  labeling  requirements  being  promulgated  by  the  Food  &  Drug 
Administration. 

It  was  originally  estimated  that  this  project  would  commence  in  the  early 
part  of  fiscal  1969  and  carry  through  fiscal  years  1970  and  1971.  However,  due 
to  delays  within  FDA,  FTC  participation  was  slowed,  and  demands  upon  man- 
power will  reach  a  peak  in  fiscal  1971  and  extend  into  1972. 

In  January,  1969,  the  Commission  requested  a  supplemental  appropriation  for 
fiscal  1969  in  the  amount  of  $150,000  for  twenty-two  positions  to  start  this 
program.  The  fiscal  1970  budget  request  included  funds  of  $250,000  for  a  full 
year  basis  for  the  same  twenty-two  positions  with  one  additional  clerk-typist  for 
a  total  of  twenty-three  positions.  Recruitment  for  this  program  is  still  underway. 
Obviously,  the  progress  of  this  program  in  1970  depends  upon  the  recruitment 
of  legal  and  medical  personnel  for  the  tv»'0  responsible  divisions.  Scientific 
Opinions  and  Food  and  Drug  Advertising. 
No  increase  is  requested  in  F.Y.  1971. 

The  compliance  program:  ^  > 

The  eleven  attorneys  in  the  Division  of  Compliance  are  unable  to  keep  up  with 
the  workload.  A  glance  at  the  statistics  shows  the  situation.  During  FY  1969,  the 
Division  hnadled  752  complaints  of  order  violation,  but  ended  up  the  year  with 
a  backlog  of  169  matters,  six  more  than  they  had  at  the  start  of  the  fiscal  year. 
The  same  situation  exists  with  respect  to  reports  of  compliance.  They  had  146 
on  hand  at  the  beginning  of  the  fiscal  year  and  ended  the  year  with  168  on  hand. 
They  began  the  year  with  164  compliance  investigations  in  progress  and  ended 
the  year  with  181. 

Five  matters  were  certified  to  the  Department  of  Justice  for  penalty  proceed- 
ings during  FY  1969,  but  this  figure  will  be  substantially  increased  in  1970. 
However,  penalty  certifications  are  a  reflection  of  the  compliance  investigations 
instituted.  FY  1970  will  see  a  reduction  in  the  number  of  investigations  com- 
menced, for  a  crash  effort  will  be  made  to  reduce  the  number  of  reports  of 
compliance  awaiting  processing.  Since  only  54  were  accepted  by  the  Commission 
during  the  FY  1969,  the  backlog  of  181  is  formidable. 

Three  additional  attorneys  are  requested  in  1971  which  will  merely  keep 
abreast  of  the  daily  routine  work  flow  and  eliminate  the  delays  which  are  now 
the  rule. 

One  of  the  prime  duties  of  the  Division  is  to  maintain  surveillance  over  more 
than  5000  orders  involving  deceptive  practices.  Currently,  because  of  lack  of 
manpower,  there  is  no  systematic  program  to  check  compliance  with  orders  issued 
by  the  Commission  over  the  years  where  initial  and  supplemental  compliance 
reports  have  been  approved.  Presently,  for  the  most  part,  noncompliance  infor- 
mation comes  from  complaints  from  the  public,  competitors.  Better  Business 
Bureaus  and  the  Commission's  advertising  survey. 

A  compliance  survey  is  required  of  outstanding  orders.  Such  a  survey  has  not 
been  made  for  more  than  fifteen  years.  A  planned  survey  in  F.Y.  1971  will  be 
highly  selective  and  be  conducted  in  close  cooperation  with  the  operating  divis- 
ions in  the  Bureau  of  Deceptive  Practices  and  the  Bureau  of  Industry  Guidance. 
For  example,  a  project  is  established  involving  hearing  aid  devices,  the  Division 
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of  Compliance  should  survey  all  orders  in  this  field.  The  outstanding  orders 
could  then  be  evaluated  in  the  light  of  present-day  practices  and,  where  appro- 
priate, recommendation  could  be  made  for  the  modification  of  these  orders  to  re- 
flect the  current  Commission  position.  This  would  be  consistent  with  the  often 
expressed  view  that  insofar  as  possible,  competitors  should  receive  equality  of 
treatment.  In  those  cases  where  violations  of  old  orders  are  found  and  the  Com- 
mission hag  not  altered  its  position  with  respect  to  the  proscribed  practices, 
panalty  proceedings  would  be  initiated  or  voluntary  compliance  achieved  by 
way  of  supplemental  compliance  reports.  This  survey  procedure  should  also  be 
followed  when  new  trade  regulation  rules  are  promulgated. 

In  order  to  institute  a  survey  program,  a  minimum  of  two  additional  attorneys 
would  be  required.  During  FY  11)71,  approximately  150  orders  could  be  surveyed. 
The  survey  conducted  fifteen  years  ago  justifies  the  estimate  that  twenty-five 
percent  of  the  cases  surveyed  would  result  in  penalty  investigations  and  that  ap- 
proximately  fifty  percent  of  those  investigations  would  result  in  civil  penalty 
proceedings.  The  remaining  cases  would  involve  the  processing  of  additional, 
supplemental  reports  of  compliance  or  the  review  of  reports  of  compliance  in- 
vestigations. 

In  summary,  an  increase  of  five  attorneys  is  requested :  one  GS-15,  two  GS-14 
and  two  GS-13.  Three  additional  clerical  positions  are  also  needed:  two  GS-5 
and  one  GS-4. 

The  packaging  program: 

Presently  five  professionals  are  assigned  full-time  on  packaging.  A  steady 
input  of  requests  for  information  and  technical  interpretation  has  occupied  the 
main  efforts  of  two  members  of  the  staff.  Telephone  requests  have  averaged  150 
calls  per  month  for  one  of  these  members.  Since  the  initial  publication  of  the 
first  interpretative  bulletin  in  March,  the  mail-list  has  risen  to  1500  by  indi- 
vidually submitted  requests.  Requests  for  written,  technical  interpretations  have 
numbered  200  in  the  past  eight  months  and  conferences  with  visiting  attorneys 
and  businessmen  average  at  least  two  per  day.  One  member  of  the  staff  is  re- 
quired fulltime  in  screening  and  responding  to  complaints  concerning  packaging 
and  labeling  matters.  In  the  past  eight  months,  125  complaints  have  been 
answered.  Industry  has  been  contacted  in  at  least  one-third  of  these  cases,  with 
encouraging  response  to  corrections  suggested. 

During  FY  1970,  the  first  public  hearing  under  the  regulatory  procedure  is 
scheduled.  This  is  an  uncharted  course  and  will  be  time  consuming.  In  addition, 
the  staff  has  been  directed  to  undertake  an  investigation  of  nonfunctional,  slack- 
fill  in  the  toy  industry,  investigate  the  necessity  of  proper  naming  and  ingredient- 
listing  in  the  charcoal  industry,  and  to  complete  the  issuance  of  "cents-off"  regu- 
lations. These  duties  will  be  the  maximum  possible  with  the  staff  of  five  profes- 
sionals as  now  planned.  Primary  enforcement  efforts  must  be  devoted  to  additional 
liaison  and  schooling  assistance  to  field  offices,  state  agencies  and  Customs'  ofli- 
eials.  Complaints  are  anticipated  to  sharply  increase  with  timely  screening  and 
answering  becoming  a  major  concern.  An  involved  study  of  state  integration  and 
uniformity ;  surveys  and  market  studies  for  effectiveness  of  the  Act  desired  by 
Congress ;  enforcement ;  and  industry  and  consumer  aids  to  the  total  understand- 
ing of  this  Act,  must  await  appropriate  staffing.  Interpretations  are  anticipated 
to  continue  in  high  demand  for  at  least  the  next  six  months  after  which,  it  is 
hoped,  a  limited  amount  of  effort  may  be  turned  to  industry  survey  followed  by 
possible  voluntary  compliance  where  mistakes  are  discovered.  Since  new  com- 
pliance actions  are  not  available  for  this  year  and  enforcement  will  be  meager, 
some  apathy  is  anticipated  which  will  be  a  severe  burden  for  future  years.  In- 
dustry has  already  shown  the  desire  for  these  basic  regulations  and  will  perform 
a  great  deal  of  self -policing.  But,  if  these  reports  are  not  aggressively  followed-up, 
the  entire  thrust  of  the  Bureau's  efforts  will  wane  to  ineffectiveness  at  this  be- 
ginning stage. 

In  view  of  recent  developments,  proposals  to  amend  the  statute,  substantial 
issues  involving  interpretations,  definitions,  and  procedures  it  now  api>ears  that 
resolution  of  these  matters  will  peak  in  1971.  Since  the  staff,  working  overtime 
cannot  keep  up  with  the  present  workload,  it  is  estimated  that  eleven  profes- 
sionals and  five  clerical  employees  will  be  needed  in  1971.  This  is  an  increase  of 
eight  positions,  six  professional  and  two  clerical. 

Enforcement  activities  to  bring  packagers  in  compliance  with  the  statute  will 
place  an  additional  workload  upon  the  field  offices  and  upon  the  enforcement 
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attorneys  in  this  Bureau.  Presently,  there  is  no  experience  upon  which  to  base  a 
prediction  as  to  the  size  of  the  truth-iu-packaging  caseload.  Therefore,  we  hope 
to  be  able  to  handle  it  with  the  current  staff  plus  the  increase  requested  for  1971. 

Special  continuing  projects : 

Cigarettes. — The  continued  surveillance  of  the  industry  and  work  associated 
with  the  laboratory  will  continue  to  demand  the  services  of  at  least  two  attorneys, 
two  chemists,  and  the  full-time  services  of  a  doctor.  No  increase  is  asked  for  this 
program. 

Automohile  Warranties — The  Bureau  will  be  engaged  in  a  continuing  effort 
to  insure  that  manufacturers  and  dealers  fully  comply  with  the  constructive 
obligations  created  by  the  manuifacturers'  new  car  warranties.  This  effort  will 
require  two  attorneys  full-time  in  fiscal  1971.  Such  surveillance  will  involve : 
(1)  the  accumulation  of  data  through  a  scientifically  selected  sampling  of  the 
owners  of  cars  of  model  years  1967-1969 ;  (2)  FTC  follow-up  on  a  percentage  of 
consumer  complaints;  (3)  monitoring  and  evaluation  of  advertisements,  com- 
mercials, display  posters  and  materials  including  the  warranty;  (4)  study  and 
evaluation  of  industry  actions  taken  effecting  the  warranty;  (5)  an  expected 
requirement  to  prepare  and  submit  to  Congress  annual  reports;  and  (6)  possible 
litigation  on  a  case-by-case  basis. 

Some  idea  of  the  public  interest  in  this  program  can  be  gotten  from  the  fact 
that  the  Bureau  received  2200  written  complaints  from  irate  new  car  owners  in 
fiscal  1969. 

We  are  using  only  one  attorney  and  one  clerk-typist  on  this  project,  but  must 
assign  one  more  lawyer  to  the  job  in  1971  or  see  it  hopelessly  bog  down. 

Magazines  and  encyclopedias — The  door-to-door  sale  of  magazines  and  ency- 
clopedias continues  to  be  a  source  of  trouble.  A  comparatively  large  number 
of  consumer  complaints  to  us  and  to  Congress  indicate  that  deceptive  practices 
are  still  prevalent.  Recently,  a  member  of  Congress  has  been  pressing  the  Com- 
mission to  increase  its  efforts  in  this  field  and  to  re-examine  the  temporary  ai)- 
proval  given  to  the  Paid-During-Service  industry  group  to  attempt  self-regula- 
tion. 

The  PDS  code  trial  period  will  end  in  fiscal  1971,  making  necessary  a  report 
and  recommendations.  A  review  of  all  past  and  current  encyclopedia  investiga- 
tions is  underway  with  the  prospects  of  a  concentrated  enforcement  program 
in  the  near  future.  We  must  plan  to  utilize  at  least  one  additional  attorney  on 
this  program  in  1971. 

Ifew  projects  and  programs 

Affirmative  disclosure — The  principal  of  afiirmative  disclosure  in  a  statutory 
sense  was  set  in  motion  by  the  enactment  of  "Truth-in-Lending."  It  .seems  reason- 
able to  anticipate  that  if  there  is  to  be  full  disclosure  as  to  the  cost  of  credit, 
there  will  also  be  demands  for  full  disclosure  (product  information)  as  to  the 
characteristics  of  the  product  to  be  financed.  The  continuing  drive  for  equality 
between  buyer  and  seler  in  the  marketplace  will  mean  an  important,  new  pro- 
gram area  for  the  Federal  Trade  Commission  on  the  general  subject  of  affirma- 
tive disclosure. 

A  minimum  of  three  attorneys  can  be  utilized  in  this  program  area  during 
fiscal  1071. 

Consumer  products  standards — Product  standards,  including  safety  stand- 
ards, is  one  of  the  most  important  frontiers  yet  to  be  defined  in  the  area  of 
consumer  protection,  clearly  within  the  Federal  Trade  Commission's  charter 
and  closely  akin  to  affirmative  disclosure.  Consumer  groups  have  been  insisting 
in  increasingly  strident  tones  since  1961  that  standards  be  devised  and  made 
available  to  assist  them  in  making  intelligent  choices  in  the  marketplace. 
Moreover,  there  is  strong  Congressional  interest  in  this  area.  Additionally, 
consumer  groups  are  asking  the  Federal  Government  to  disclose  its  standards 
for  those  products  in  common  civilian  use  and  for  which  government  standards 
had  been  developed  which  could  be  restated  in  laymen's  language  for  the  private 
citizen.  The  justification  for  such  disclosure  on  the  part  of  the  government  is  to 
be  found  in  the  view  that  the  citizen  taxpayer,  in  paying  the  cost  of  the  govern- 
ment's testing  activities,  is  entitled  to  be  the  beneficiary  of  such  information 
as  well. 

The  lil'-elihood  of  the  extension  of  the  life  of  the  National  Commission  on 
Product  Safety  and  its  anticipated  findings  th-i*-  <^be  Federal  Government  should 
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have  more  responsibility  for  the  development  of  mandatory  product  safety 
standards,  supports  the  assumption  that  there  will  be  increased  activity  in  this 
portfolio  during  fiscal  1971.  The  FTC  is  already  on  record  with  respect  to  the 
National  Commission  on  Product  Safety  in  expressing  an  interest  in  certain 
categories  of  household  products  that  should  be  investigated. 

The  Bureau  is  planning  to  develop  a  study  for  Commission  approval  which 
will  state  the  alternatives  by  which  a  product  standardization  program  can  be 
developed. 

There  is  increasing  consumer  concern  that  fair  marketing  practices  should 
also  require  full  safety  in  the  matter  of  radiation  and  that  a  manufacturing 
technology  should  be  developed  in  the  public  interest  which  would  have  as  its 
objective  a  "fail-safe"  or  "zero-defect"  standard  for  those  consumer  products 
that  may  harm  the  person.  In  this  area,  in  addition  to  color  television,  there  are 
other  potentially  harmful  products,  i.e.,  products  which  utilize  high-frequency 
sound,  short-wave  energy  radiation,  etc.  Moreover,  increasing  attention  must 
be  paid  to  the  problem  of  improper  servicing  of  such  consumer  products  which 
can  result  in  insidious  injuries. 

Three  attorneys  and  one  clerical  employee  are  required  for  fiscal  1971. 

ni.   BUREAU   MANAGEMENT    AND   ORGANIZATION 

The  programs  which  are  administered  by  this  Bureau  are  complex,  extremely 
varied  and  wide  in  scope.  As  a  result,  the  Bureau  Director  and  Assistant  Director 
find  themselves  stretched  too  thin.  They  find  it  impossible  to  be  experts  on  pack- 
aging and  truth-in-lending  with  the  complicated  rules,  regulations  and  procedures 
associated  with  these  programs  and  effectively  and  intelligently  administer  and 
supervise  all  of  the  enforcement  activities,  including  compliance  and  the  wide- 
ranging  regulatory  programs  administered  in  the  Division  of  Special  Projects. 

An  additional  GS-16  Assistant  Director  position  is  requested  for  fiscal  year 
1971.  The  two  assistants  will  be  given  autonomy  over  the  programs  they  manage, 
to  relieve  the  Director  of  the  routine  matters  and  give  him  the  time  he  requires 
fur  top  administrative-policy  considerations. 

Moreover,  the  Commission  rightfully  expects  that  the  top  management  per- 
sonnel of  this  Bureau  will  fully  i)eriorm  the  basic  executive  functions  such  as 
planning,  personnel  management,  budgeting,  program  innovation,  administrative, 
and  the  like.  These  functions  are  not  being  fully  performed  at  this  time  because 
of  the  shortage  of  manpower,  therefore  an  additional  GS-15  attorney  for  planning 
is  requested  and  a  staff  of  one  GS-9  management  analyst  and  two  GS-8  pro- 
cedures analysts. 

IV.    BUREAU    SUMMARY INCREASES   REQUESTED,    1971 

In  order  to  carry  out  the  programs  described  in  detail  for  this  Bureau  in 
1971,  an  additional  111  new  positions  (75  professional  and  36  administrative  or 
clerical)  are  requested,  together  with  supporting  costs,  or  a  total  increase  of 
$1,506,000,  as  follows : 

Office  of  the  Director  (14)  :  1  GS-16  assistant  bureau  director;  1 
GS-15  attorney  (for  planning  ofiice)  ;  1  GS-9  management  and  pro- 
cedures analyst ;  2  GS-8  procedures  analysts ;  1  GS — 7  secretary ; 
1  GS-6  administrative  assistant ;  1  GS-6  Secretary ;  3  GS-5  clerk- 
stenographers  ;  3  GS^  clerical  positions $127,  000 

Division  of  Consumer  Credit None 

Division  of  Special  Projects  (20)  :  2  GS-15  attorneys;  4  GS-14  attor- 
neys; 3  GS-13  attorneys;  3  GS-12  attorneys;  3  GS-11  attorneys; 
1  GS-6  secretary ;  3  GS-5  clerk-stenographers ;  1  GS-4  clerk-steno- 
graphers         265, 000 

Division  of  Food  and  Drug  Advertising  (17)  :  2  GS-15  attorneys;  4 
GS-14  attorneys;  3  GS-13  attorneys;  2  GS-12  attorneys;  2  GS-11 
attorneys;  1  GS-6  secretary;  2  GS-5  clerk-stenographers;  1  GS-4 
clerk-stenographer 239,  000 

Division  of  General  Practices  (42)  :  5  GS-15  attorneys;  9  GS-14  at- 
torneys ;  9  GS-13  attorneys  ;  6  GS-12  attorneys  ;  5  GS-11  attorneys ; 
1  GS-6  secretary ;  3  GS-5  clerk-stenographers ;  4  GS-4  clerk-stenog- 
raphers         585, 000 
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Division  of  Compliance  (8)  :  1  GS-15  attorneys;  2  GS-14  attorneys; 
2  GS-13  attorneys;  2  GS-5  clerk-stenographers;  1  GS-4  clerk-ste- 
nographer         106, 000 

Division  of  Scientific  Opinions  (10)  :  2  GS-15  medical  officers;  1  GS-15 
pharmacologist ;  1  GS-14  medical  officer ;  1  GS-14  engineer ;  1  GS-13 
general  physical  scientists;  2  GS-5  clerk-stenographers;  2  GS^ 
clerk-stenographers 138,  000 

Total  Personnel  Compensation  (111  New  Positions) 1,460,  000 

Travel 30,  000 

Other  Expenses : 

Steno.   Reporting 8, 000 

Exhibits  and  Testing 8,000 

Total  Increases  Requested  1971 1,  506,  000 


BuREAiT  OF  Textiles  and  Furs 


Allotment,  fiscal  year  1970  Requested,  fiscal  year  1971  Increase,  fiscal  year  1971 


Positions         Amount        Positions         Amount        Positions  Amount 


Office  of  the  Director 22       $173,500  22       $173,500 

Division  of  Enforcement 24         370,000  24         370,000 

Division  of  Regulation 122      1,312,500  122      1,312,500 


Total  personal  services 168  1,856,000                168      1,856,000 

Travel ..        107,000 122,000 $15,000 

Other  expenses.. 16,000 28,000 12,000 

Total 168  1,979,000               168      2,006,000 27,000 


The  Bureau  of  Textiles  and  Furs  has  responsibility  for  administering  the  Wool 
Products  Labeling  Act,  the  Textile  Fiber  Products  Identification  Act,  the  Fur 
Products  Labeling  Act  and  the  Flammable  Fabrics  Act.  In  order  to  carry  out 
these  duties,  the  Bureau  has  been  divided  into  the  Office  of  the  Director,  the 
Division  of  Regulation  and  the  Division  of  Enforcement. 

The  Commission's  1970  appropriation,  now  pending  in  Congress,  includes  an 
increase  of  approximately  $500,000  for  expanded  flammable  fabrics  enforcement 
under  the  amended  act  which  became  effective  July  1,  1969.  This  will  provide 
the  necessary  manpower  to  increase  surveillance  of  potentially  dangerous  fabrics 
and  garments. 

The  Division  of  Enforcement,  in  addition  to  handling  all  formal  investigations 
made  under  the  above  Acts  is  responsible  for  the  settlement  or  trial  of  each  of 
such  cases.  Also,  the  trial  attorneys  in  the  Division  of  Enforcement  are  responsi- 
ble for  any  injunctions  brought  under  these  statutes.  The  Bureau  laboratory 
which  is  a  part  of  this  Division  analyzes  questionable  fibrous  stock,  yarn  and 
fabrics,  conducts  dye  tests  of  fur  products  and  makes  flammability  tests  of  fabrics 
that  might  be  dangerously  flammable.  In  addition,  the  Compliance  Section  of 
this  Division  polices  Commission  orders  under  the  four  enumerated  Acts. 

The  Division  of  Regulation  makes  field  inspections  of  manufacturers,  whole- 
salers and  retailers  of  textile  products  and  fur  products,  monitors  textile  and  fur 
advertising,  prepares  and  makes  recommendations  relative  to  amendments  to  the 
regulations  under  these  four  Acts,  issues  registered  identification  numbers,  is  cus- 
todian of  the  continuing  guaranty  files,  maintains  the  Bureau's  correspondence 
files,  and  counsels  and  advises  the  textile  and  fur  industries  concerning  their 
labeling,  invoicing  and  advertising  practices. 

The  work  of  the  Bureau  is  to  a  large  extent  to  guard  or  protect  the  public, 
and  only  when  the  efforts  of  the  Bureau  to  obtain  compliance  with  the  assigned 
statutes  through  education,  cooperation  and  voluntary  compliance  are  unsuccess- 
ful is  enforcement  sought  through  complaint  and  cease  and  desist  order,  or,  if 
warranted,  by  injunction  or  criminal  penalties. 
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DIVISION    OF    ENFORCEMENT 

Tlie  Division  of  Enforcement  is  responsible  for  the  investigation  and  effective 
disposition  of  serious  violations  of  the  "Wool,  Textile,  Fur  and  Flammable  Fabrics 
Acts.  The  Division  consists  of  a  staff  of  trial  attorneys  who  supervise  the  investi- 
gation and  are  responsible  for  the  prosecution  of  violations  considered  to  be 
serious  enough  to  warrant  issuance  of  a  complaint.  It  also  has  a  compliance  section 
which  polices  the  cease  and  desist  orders  issued  under  each  of  these  Acts. 

During  the  past  year  the  Division  of  Enforcement  continued  to  give  fast  atten- 
tion to  cases  arising  under  the  Flammable  Fabrics  Act.  There  were  twelve  cases 
under  this  Act  which  were  concluded  with  Cease  and  Desist  Orders. 

The  small  staff  of  the  Division  of  Enforcement  processed  ISG  cases  either  by 
a  recommendation  for  complaint  or  by  a  closing  recommendation.  Thus,  each 
trial  attorney  concluded  an  average  of  approximately  24  cases  during  the  year. 

The  Division  also  includes  the  Commission's  testing  laboratory  which  during 
FY  1969,  made  498  fiber  content  analyses  of  fabrics  and  fibers,  conducted  599 
burn  tests  under  the  Flammable  Fabrics  Act  (each  of  which  consisted  of  3-10 
individual  tests),  and  327  tests  of  fur  fibers  to  determine  if  dye,  bleach  or  other 
artificial  coloration  had  been  added  to  the  furs. 

Of  the  599  items  tested  for  dangerous  flammability,  111  products  failed  the 
tests  and  were  removed  from  public  sale  as  wearing  apparel.  These  products, 
which  numbered  in  the  tens  of  thousands  of  individual  items,  were  in  6  different 

categories,  as  follows : 

Num'ber  of  products 
Type  of  wearing  apparel  failing  burn  tests 

Fabrics 6 

Scarves ^  55 

Sweat  shirts 3 

Garments  10 

Non-woven  fabrics  and  garments 3 

Wood  chips  and  flowers 34 

Total  111 

The  323  tests  of  fur  products  included,  for  example,  samples  of  furs  obtained 
from  some  170  manufacturers  some  75  of  which  the  tests  revealed  were  mis- 
branding dyed  fur  skins  as  natural.  Tracing  the  products  and  subsequent  correc- 
tive action  in  thousands  of  individual  garments  resulted  in  a  savings  of  many 
thousands  of  dollars  by  the  consuming  public. 

As  of  July  1,  1969,  the  formal  cases  on  the  Docket  of  this  Division  were : 

Wool 56 

Fur 120 

Textile 69 

Flammable  Fabrics 15 

Total 260 

It  is  considered  desirable,  as  an  average,  to  handle  all  cases  in  a  i>eriod  of  one 
year.  Although  some  cases  will  remain  on  the  docket  for  longer  i)eriods  and 
many  may  be  disposed  of  in  a  shorter  jteriod,  the  target  to  be  achieved  in  this 
plan  is  disposition  of  cases,  on  the  average,  in  one  year. 

Compliance  section 

The  Compliance  Section  of  the  Division  of  Enforcement  obtains  compliance 
with  Commission  cease  and  desist  orders  as  they  are  issued  under  the  four  Acts 
administered  by  the  Bureau,  directs  and  analyzes  investigations  of  susi)ected 
violations  of  orders,  and  refers  through  the  Commission  such  violations  as 
warrant  proceedings  for  civil  or  criminal  penalties  in  the  Federal  District 
Courts. 

FY  1969  commenced  with  105  active  compliance  cases.  During  the  year  new 
orders  and  reopened  cases  brought  the  total  assignment  to  264  cases  of  which 
116  were  closed,  leaving  148  at  the  beginning  of  FY  1970. 

A  judgment  in  the  amount  of  $15,000  was  filed  during  the  year  in  a  civil 
penalty  suit.  Seven  other  civil  penalty  suits  were  pending  in  various  United 
States  District  Courts  at  the  close  of  the  year.  This  phase  of  the  Compliance 
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Section's  work  is  particularly  exacting  and  time-consuming.  It  requires  the 
preparation  of  all  essential  papers  to  be  filed  in  court  and  for  use  in  trial  and 
cooperation  with  the  United  States  Attorneys  throughout  the  proceedings. 

In  instances  where  serious  violations  of  orders  are  found,  full  enforcement  ne- 
cessitates proceedings  for  penalties,  not  only  for  the  effect  on  the  violating  parties 
but  also  to  operate  as  a  deterrent  against  others  who  may  be  similarly  involved. 
In  FY  1969  only  four  cases  were  prepared  for  certification  to  the  Attorney  G-en- 
eral  as  civil  penalty  suits.  Some  matters  which  might  have  resulted  in  penalty 
cases  were  by  necessity  handled  administratively. 

At  the  end  of  June  1969  the  Compliance  Section  of  the  Division  had  approxi- 
mately 1,650  Commission  orders  to  supervise  and  police. 

DIVISION  OF  ENFORCEMENT— OPERATIONS  AND  STATUS  REPORT  FOR  YEAR  ENDING  JUNE  30,  1969, 

INVESTIGATIONAL  CASES 


Workload  statistics 


Wool 


Fur       Textile 


Flamma- 
ble 
fabrics 


Percent 

change 

from 

Total  1968 


-^9 
+61 


+31 
-14 


Cases  at  the  beginning  of  fiscal  year  1969 51  60  80  16  207 

Investigations  initiated 46  127  48  18  239 

Total  number  of  docket  cases  considered 97  187  128  34  446 

Complaints  recommended 21  48  20  6  95 

Complaints   previously  sent  to  Commission   with 

recommendation  for  complaint 

Complaints  approved  for  issuance 

Final  orders  issued  by  Commission 

Consent 

Docketed 

Assurances  of  voluntary  compliance  received... 
Cases  closed  for  other  reasons 

Total  cases  disposed  of  during  year 41  67  59  19  186  +42 

Cases  on  hand  at  end  of  fiscal  year  1969 56  120  69  15  260  +25 


11 

21 
56 

11 
29 

8 
12 

51  ... 
126  ... 

29 

29 

56 

29 

12 

126 

+95 

29 

56 

28 
1  ... 

12 

125  ... 
1  ... 

11 

4 

4 
9 

25 
6  — 

7 

47 
19 

+20 
-34 

DIVISION  OF  ENFORCEMENT— DISTRIBUTION  OF  CASES  ON  JULY  1,  1969 


Wool 


Fur 


Flammable 
Textiles  fabrics 


Total 


Pending  cases: 

Awaiting  investigation.. 
Awaiting  analysis 

— 

... 

19 

11 

48 

11 

18 

17  .... 

5 

9I> 
39 

Total 

....  129 

or 
rio 

closings  have 
js  processing  st 

Cases  in  which  complaints 

recommended  but  are  in  va 

Affidavits 

been 
ages: 

1 
43 
15 

1 

7  .... 
18 
3 
6  .... 

2 

8 

Sec.  2.14 

21 
4 
1 

90 

Consent  agreements 

Closings 

-- 

... 

24 
8 

Total 

130 

Cases  in  trial  status 

1  .... 

1 

Grand  total 

56 

120 

69 

15 

260 

DIVISION    OF   REGULATION 


The  Division  of  Regulation  is  responsible  for  the  inspection  of  textile  and  fur 
products  in  manufacturing  establishments  and  distribution  channels  in  order  to 
protect  manufacturers,  distributors  and  consumers  against  misbranding  or  false 
and  misleading  advertising  of  these  products,  and  to  insure  consumer  safety 
against  the  hazard  of  flammable  fabrics.  In  so  doing,  not  only  is  the  safety  and 
welfare  of  consumers  increased  directly  but  also  indirectly  in  that  competition 
is  made  fairer  by  the  elimination  of  certain  unfair  trade  practices. 
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Consultation  with  industry  members  and  their  counsel  is  a  continuing  responsi- 
bility of  the  attorneys  in  the  headquarters  office.  This  may  follow  inspection 
trips  by  men  in  the  field  or  prior  correspondence  with  the  industry  member  in- 
volved.' From  time  to  time  representatives  of  large  mills  or  fiber  producers  will 
have  their  production  engineers  and  counsel  check  with  us  on  proposed  or  changed 
tags,  labels,  tickets,  etc.,  intended  to  be  sent  to  the  cutters  who  use  these  labels 
on  the  end  products. 

In  addition  to  the  general  duties  and  responsibilities  set  out  above,  the  Division 
has  close  contact  with  the  Customs  authorities  as  well  as  considerable  activity 
with  other  governmental  agencies.  Substantial  correspondence  and  many  personal 
conferences  are  carried  on  with  organizations  such  as  Better  Business  Bureaus, 
Chambers  of  Commerce  and  Trade  Associations  which  represent  all  phases  of 
manufacture  and  distribution  of  textiles  and  furs.  All  of  these  activities  require 
the  expenditure  of  a  considerable  amount  of  time  and  are  most  important  in 
obtaining  voluntary  compliance  by  business  and  industry. 

The  Bureau  plans  in  FY  1971  to  vigorously  enforce  the  four  statutes  assigned 
to  it  for  administration  as  far  as  its  personnel  and  funds  will  allow.  Priority 
will  be  given  to  inspections  and  investigations  under  the  Flammable  Fabrics  Act 
and  local  and  State  fire  officials  will  be  contacted  and  educated  as  to  the  Federal 
requirements.  The  assistance  of  these  officials  will  be  solicited  in  enforcing  the 
Flanmiable  Fabrics  Act  in  order  to  afford  the  greatest  possible  protection  to  the 
general  public  from  injuries  and  death  resulting  from  fabric  and  clothing  fires. 

In  accordance  with  the  overall  planning  of  the  Commission,  the  Bureau  of 
Textiles  and  Furs  does  not  request  any  increase  in  personnel  for  FY  1971. 

The  labeling,  invoicing  and  advertising  requirements  of  the  Wool  Act,  the 
Textile  Act  and  the  Fur  Act,  together  with  the  policing  of  the  Flammable  Fabrics 
Act,  are  administered  primarily  through  the  inspection  of  mills,  manufacturers, 
importers,  wholesalers  and  retailers  of  textile  and  fur  products.  The  staff  sta- 
tioned throughout  the  country  give  priority  to  formal  investigations  of  the  Divi- 
sion of  Enforcement  looking  toward  possible  Commission  complaints  and  orders 
against  the  hard  core  violators.  The  balance  of  their  time  is  spent  on  the  inspec- 
tion and  education  work  of  the  Division. 

The  anticipated  increase  in  1970  for  flammable  fabrics  enforcement  will  pro- 
vide approximately  30  to  35  additional  field  investigators  and  through  the  Gen- 
eral Services  Administration,  space  is  being  made  available  in  thirteen  new  loca- 
tions throughout  the  country. 

The  Bureau  personnel  in  the  field  offices  and  stations  will  also  cooperate  with 
State  and  local  fire  marshals  and  fire  chiefs  and  to  educate  these  officials  as  to 
the  types  of  merchandise  that  might  fail  the  flammable  fabrics  tests.  In  this 
manner  the  Bureau  hopes  to  enlist  the  help  and  assistance  of  the  State  and  local 
fire  officials  in  locating  and  preventing  the  distribution  of  fabrics  and  products 
that  might  be  in  violation  of  the  Flammable  Fabrics  Act. 

The  increase  in  field  personnel  will  allow  greater  inspection  coverage  of  mills, 
manufacturers,  and  distributors  of  fabrics  and  products  that  may  be  potentially 
dangerous.  Further,  with  new  specifications  to  be  published  by  the  Department 
of  Commerce,  large  numi)ers  of  manufacturers  and  distributors  not  now  subject 
to  the  statutes  administered  by  the  Bureau  vnll  be  covered  in  our  inspection  work, 
i.e..  manufacturers,  wholesalers,  and  distributors  of  mattresses,  box  springs, 
upholstered  furniture,  etc.  When  specifications  are  issued  by  the  Department  of 
Commerce  covering  interior  fiirnishings.  it  is  expected  that  State  and  local  fire 
officials  will  ask  for  the  assistance  of  the  Bureau's  investigators  whenever  fires 
occur  in  which  products  subject  to  the  Flammable  Fabrics  Act  are  involved  and 
when  there  appear  to  be  possible  violations  of  the  Federal  law. 

The  Division's  textile  and  fur  investigators  in  the  field  perform  inspections 
and  counsel  businessmen  regarding  the  requirements  of  the  four  Acts  and  the 
rules  and  regulations.  Administrative  handling  of  minor  deficiencies  in  labeling, 
advertising  or  invoicing  (as  the  case  may  be  with  the  particular  Act  involved) 
is  performed.  Immediate  informal  correction  is  often  made  by  the  person  being 
interviewed  and  reported  to  the  headquarters  office  by  the  investigator. 

In  the  headquarters  office,  the  staff  engages  in  the  several  activities  to  achieve 
voluntary  compliance,  renders  legal  opinions  and  interpretations,  maintains 
records  of  approximately  32.000  active  continuing  guaranties  filed  under  the  four 
Acts,  Issues  registered  identification  numbers  to  be  used  in  lieu  of  the  manufac- 
turer's or  distributor's  name  under  the  Wool,  Fur  and  Textile  Acts,  which  cur- 
rently  approximates  45,000  active  firms,  and  maintains  inspection  and  other 
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records  concerning  the  activities  of  the  Bureau.  Another  important  duty  is  the 
drafting  of  proposed  rules  and  regulations  for  submission  to  the  Commission  for 
consideration  and  appropriate  action. 

Bureau  increases  requested  1971 

The  only  increases  requested  for  the  Bureau  in  1971  are  $15,000  for  travel  and 
?12,000  for  exhibits  and  testing. 

DIVISION  OF  REGULATION— WORKLOAD  STATISTICS,  FISCAL  YEAR  1969 

Gross  sales  of  firms  inspected.. $16,625,675,000 

Approximate  inventory  of  firms  inspected $1,744, 168,000 

Firms  inspected  revealing  denciencies  (percent) 61 

Flammable 
Wool  Textile  Fur  fabrics         Other  Total 

Number  of  establishments  inspected..  4,751  7,127  1,545  6,513  16  19,996 
Number    of    products    with    labeling 

deficiencies 345,041         4,386,607  30,847 11,472        4  773,967 

Dollar    value    of    deficiency    labeled 

products _ $7,532,000      $41,521,000    $2,817,060.... ..$120,000    $51,990,000 

Records  deficiencies 227  527  197                    2 95S 

Invoicing  deficiencies... 492  570                   1                2  1,065 

Advertising  deficiencies  found  during 

inspections.. 548  120 6  674 

Supplier      deficiencies... 1,468  7,348  508                    4                8  9,336 

Informal  assurances  obtained 1,072  3,262  786  5,120 

Registered  numbers  issued 135  1,154  81  _.  1,370 

Continuing  guaranties  filed 119  420  44                 860 1,443 

Publications  issued 3,013  18,253  3,423            1,179            335  27,203 


Bureau 

OF  Field  Operations 

Allotment, 

fiscal  year  1970  Requested,  fiscal  year  1971 

Amount    Positions             Amount 

Increase, 

fiscal 

year  1971 

Positions 

Positions 

Amount 

Office  of  the  Director... 

Field  offices 

Total  personal  services. 
Travel.- 


6 

$93,  500 
4,  228,  500 

6 

520 

$93,  500 

385 

5,  758,  500 

135 

$1,530,000 

391 

4,  322,  000 
247,000  -. 

526 

5,852,000 
397,000  ._ 

135 

1,  530,  000 
150,000 

Total 391         4,569,000  526         6,249,000  135  1,680,000 

The  Commission  maintains  field  offices  in  eleven  strategically  located  metro- 
plittm  areas  of  the  Country.  These  field  offices  and  a  small  headquarters  group 
constitute  the  Bureau  of  Field  Operations.  This  Bureau  is  the  investigative  arm 
of  the  Commission  and  its  enforcement  bureaus.  Through  the  field  offices  it  also 
sei-A^es  as  a  liaison  betvreen  the  Commission  and  other  enforcement  agencies  of 
the  Federal,  State,  and  local  governments.  The  Bureau  primarily  discharges  its 
respon.sibilities  by  conducting  assigned  investigations,  negotiating  settlements 
where  appropriate  by  assurances  of  voluntary  compliance  or  consent  orders,  and 
by  ixn-forming  such  advisory,  public  relation,  and  educational  activities  as 
will  enhance  the  effectiveness  of  the  Commission's  enforcement  efforts.  In  fact, 
it  is  from  the  field  staff  that  businessmen  and  the  public  generally  form  their 
impressions  of  the  Commission  since  their  contacts  are  limited  largely  to  visits 
and  communications  with  the  field  staff.  Thus,  although  the  investigative  case 
load  assigned  to  the  field  consumes  a  major  portion  of  the  Bureaus  resources, 
these  other  related  activities  are  of  vital  importance  and  require  substantial 
amounts  of  staff  efforts. 

Although  the  Bureau  experienced  a  heavy  loss  of  qualified  investigative  per- 
sonnel (luring  1969,  it  was  still  able  to  sustain  a  highly  commendable  re<*ord  of 
performance  throdghout  its  varied  operations.  It  began  the  fiscal  year  with  154 
field  attorneys  and  had  the  same  number  at  year  end.  This  represents  a  decrease 
in  average  (employment  of  eight  frtwn  1968,  primarily  due  to  restrictions  on  em- 
ployment. During  the  year  the  Bureau  lost  the  services  of  31  experienced 
attorneys.  While  the  loss  of  several  attorneys  was  related  to  death,  retirement 
and  transfer,  the  greater  number  resulted  from  resignations  of  attorneys  desir- 
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ing  to  engage  in  private  law  practice.  Even  though  the  losses  were  eventually 
replaced  with  recent  law  graduates,  the  overall  effectiveness  of  the  staff  was 
reduced  because  the  inexperienced  replacements  do  not  attain  full  effectiveness 
until  they  have  served  for  more  than  a  year. 

The  workload  of  the  field  oflSces  for  1969  follows : 

Pending  cases  beginning  of  fiscal  year 786 

Referrals  to  field  for  investigation  during  fiscal  year 779 

Total  eases  in  field  during  year 1,  565 

Cases  completed 960 

Pending  July  1,  1969 605 

"While  there  was  some  reduction  in  the  number  of  eases  referred  to  the  field 
offices  for  investigation,  their  complexity,  as  well  as  the  attendant  increases  in 
the  evidentiary  requirements  necessitated  by  Commission  direction  more  than 
offset  the  decrease  in  numbers.  Many  of  the  cases  involved  industrywide  con- 
siderations. In  addition,  the  Commission  directed  the  field  offices  to  expedite 
many  special  projects  and  surveys  which  necessitated  the  diversion  of  large  num- 
bers of  attorneys  from  casework  investigations.  At  one  time  during  1969  there 
were  approximately  85  attorneys  assigned  to  special  investigations  and  educa- 
tional pi-ograms. 

In  connection  with  their  casework  assignments  in  1969,  the  field  offices  nego- 
tiated or  participated  in  the  negotiation  of  over  400  consent  settlements.  These 
included  170  affidavits  or  letters  of  voluntary  compliance  and  239  consent  orders. 
Of  the  consent  orders  76  were  in  deceptive  practice  cases,  7  in  restraint  of  trade 
matters  and  3  in  Industry  Guidance  eases.  There  were  also  consent  orders  in 
153  textile  and  fur  matters  which  were  administratively  handled  by  the  field 
offices,  although  the  actual  negotiations  were  conducted  largely  by  the  textile 
and  fur  investigators  who  are  under  the  supervision  of  the  field  offices. 

The  burden  and  length  of  investigations  have  been  influenced  by  the  increased 
necessity  of  resorting  to  subpoenas,  processing  motions  to  quash,  and  other  delay- 
ing actions  that  often  follow  the  issuance  of  subpoenas.  During  1969  it  was  nec- 
essary to  resort  to  subpoenas  in  31  cases.  This  is  a  substantial  increase  over 
prior  years  and  will  continue  to  increase  during  1970  and  1971. 

The  average  number  of  cases  completed  per  attorney  was  6.23  cases,  which 
represents  a  slight  decrease  from  6.97  cases  per  attorney  for  1968.  This  slight 
decrease  is  readily  understood  by  a  review  of  the  special  activities  required  of  the 
field  staff.  It  is  anticipated  that  the  role  of  the  field  offices  in  informal  matters 
and  special  assignments  will  continue  at  an  accelerated  rate  during  1971. 

There  was  an  unprecedented  increase  in  the  number  of  special  contacts  with 
businessmen  and  the  public,  particularly  during  the  last  quarter  of  1969  when 
the  burden  of  educating  creditors  and  others  as  to  the  requirements  of  the  Truth- 
in-Lending  Act  which  were  promulgated  in  Regulation  Z  issued  by  the  Federal 
Reserve  Board.  There  were  33,635  special  contacts  with  the  public  during  1969, 
compared  with  13.214  in  196S.  This  includes  speakers  furnished  on  827  occasions 
of  which  60S  involved  audiences  numbering  from  25  to  1,000  businessmen,  trade 
associations,  chambers  of  commerce  and  other  groups  who  were  interested  in  the 
effects  of  Truth-in-Lending  on  their  business  practices.  During  the  fourth 
quarter  of  1969,  37  field  attorneys  were  assigned  to  Truth-in-Lending  activities 
substantially  on  a  full  time  basis. 

As  the  Federal-State  Cooperative  programs  continue  to  grow,  field  offices  are 
being  called  upon  to  expand  their  contribution  to  the  administration  of  these 
programs.  This  is  particularly  so  in  the  Truth-in-Lending  Act  educational  and 
enforcement  programs  and  the  "little"  FTC  Acts  which  many  of  the  states  are 
enacting  through  the  encouragement  of  the  Commission.  Many  of  the  field  offices 
have  already  developed  valuable  contacts,  techniques,  skills  and  leadership  in 
these  areas  through  such  activities  as  attending  regional  and  area  meetings  of 
businessmen,  trade  associations,  etc.  on  interstate  cooperation  in  consumer  fraud 
and  deception  and  interstate  cooperation  in  antitrust;  providing  key  state  of- 
ficials with  information  for  adopting  deceptive  and  unfair  trade  practice  legisla- 
tion; providing  continuing  assistance  to  legal  aid  and  "poverty  law"  offices, 
Better  Business  Bureaus,  and  similar  agencies;  and  holding  consumer  con- 
ferences in  conjunction  with  other  agencies  comprising  the  federal  executive 
boards. 
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The  Commission  lias  now  placed  all  Truth-in-Lending  activities  in  the  field 
under  the  direction  and  supervision  of  the  Bureau  of  Field  Operations,  with  the 
overall  responsibility  for  program  planning  and  policy  invested  in  the  Division 
of  Consumer  Credit  Bureau  of  Deceptive  Practices.  The  educational  program 
initiated  by  the  field  offices  to  acquaint  all  affected  parties  and  others  with  re- 
spect to  disclosures  and  other  requirements  under  the  Truth-in-Lending  Act 
and  Regiilation  Z  will  continue  to  some  extent  throughout  the  year.  Inspections 
and  other  enforcement  activities  are  underway,  and  this  phase  of  the  work  will 
be  expanded  substantially  during  the  year  as  fast  as  new  staffing  permits.  No 
additional  funds  are  being  requested  in  1971  for  field  activities  related  to  the 
Truth-in-Lending  Act. 

Based  on  the  projections  of  the  various  enforcement  bureaus  and  the  investiga- 
tive programs  charted  by  the  Commission  for  1971,  and  the  experience  of  the 
Bureau  of  Field  Operations  with  its  expanding  investigative  and  compliance 
activities,  an  additional  100  field  attorneys  and  35  clerical-stenographic  personnel 
are  required  together  with  supporting  costs  totaling  ,$1,680,000  for  1971  as 
follows : 

INCREASES  REQUESTED  F.Y.  1971 

Personnel 
Attorney : 

GS-15  (headquarters)   1 

GS-14     11 

GS-13     1^ 

GS-12     "^^ 

GS-11 ^ 

100 
Clerk-Stenographers 

GS-5     ll 

G&-4 2_ 

35 

Total     1 

Personnel  Compensation ?!'  ^^^  |^ 

Travel  (Est.  minimum  35  days  per  man) 150.  000 

Total     1-  680, 000 


BlTREAtr   OF   iNDtrSTRT   GtTIDANCB 


Allotment  fiscal  year  1970  Requested  fiscal  year  1971    I  ncrease  fiscal  year  1971 


Positions  Amount    Positions  Amount    Positions  Amount 


Office  of  ths  Director.., 17  $166,000  18  $171,000  1                 $5,000 

Division  of  Industry  Guides.. 23  379  500  25  401,500  2                 22,000 

Division  of  Advisory  Opinions. ___ 7  J58,500  /  !q,' nm k ?n"nm 

Division  of  Trade  Regulation  Rules....  12  161,000  15  191,000 3 30,  OOP 

Total  personal  services 59  865  000  65  922,000  I                57;000 

Travel 2.000  ^-PO" 

59  867, 000  65  924,000  6                 57,000 


Total. 


Through  the  Bureau  of  Industry  Guidance,  the  Commission  endeavors  to  obtain 
industrywide  voluntary  compliance  with  statutes  it  administers  by  informing 
and  guiding  busines.sm'en  as  to  the  requirements  of  such  statutes.  The  Bureau 
is  comprised  of  three  Divisions,  each  using  a  different  technique  to  accomplish 
this  vitallv  important  phase  of  the  Commission's  work.  In  carrying  out  its  ob- 
jectives, tiie  Bureau  not  only  counse,ls,  guides,  and  advises  businessmen  as  to 
legal  requirements  applicable  to  various  business  practices,  but  also  affords  the 
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business  community  tlie  opportunity  to  discontinue,  voluntarily,  unlawful  prac- 
tices and  thereby  avoid  the  expense  and  delay  of  litigation. 

The  procedures  utilized  by  the  Bureau  call  for  (1)  the  issuance  and  adminis- 
tration of  industry  guides  which  interpret  statutory  provisions  as  applicable  to 
practices  of  particular  industries  or  practices  common  to  many  industries,  (2) 
promulgation  of  trade  regulation  rules  defining  specific  practices  considered  to 
be  unlawful  and  upon  which  the  Commission  may  rely  in  litigated  cases,  (3)  the 
preparation  of  advisory  opinions  concerning  proposed  courses  of  action,  which 
are  binding  upon  the  Commission.  These  procedures  are  utilized,  respectively,  by 
the  Divison  of  Industry  Guides,  the  Division  of  Advisory  Opinions  and  the  Divi- 
sion of  Trade  Regulations  Rules. 

During  its  history  of  almost  fifty  years,  the  concept  of  industrywide  voluntary 
compliance  has  repeatedly  proved  its  effectiveness.  The  program  was  significantly 
enhanced  in  1962  with  the  addition  of  the  trade  regulation  rule  and  the  advisory 
opinion.  As  presently  constituted,  the  program  provides  businessmen  an  extraordi- 
nary opportunity  to  assess  the  legality  of  business  programs  from  their  very  incep- 
tion and  to  make  such  corrections  as  ma.v  be  necessary  to  assure  that  Com- 
mission administered  laws  are  observed.  When  the  industrywide  voluntary  com- 
pliance concept  is  utilized  to  its  fullest  extent,  not  only  the  business  community 
but  consumers  and  the  national  economy  itself  benefit.  Fair  and  equitable  com- 
petitive conditions  prevail  in  the  marketplace  and  assist  to  promote  and  maintain 
a  prosperous  business  climate.  Consumers  are  afforded  the  opportunity  to  make 
informed  purchases,  pick  out  the  best  buy  and  avail  themselves  of  legitimate 
savings,  secure  in  the  knowledge  that  manufactiirers  and  sellers  intend  to  stand 
behind  guaranteed  merchandise  to  the  limit  of  what  they  have  promised. 

In  fiscal  year  1969,  the  industry  guidance  program  continued  to  place  heavy 
emphasis  on  consumer  protection  programs.  An  increased  number  of  rules  and 
guides  were  adopted  by  the  Commission  and.  at  the  close  of  the  year,  the  Com- 
mission was  giving  active  consideration  to  several  other  sets  of  rules  and  guides 
upon  which  work  had  been  completed  by  the  staff.  In  addition,  the  number  of 
staff  level  interpretations  as  to  the  application  of  guide  and  rule  provisions, 
given  in  response  to  requests  frora  the  the  business  community,  had  increased 
by  more  than  fifty  percent  over  the  previous  year. 

Because  of  the  demonstrated  need  for  continued  efforts  by  the  Commission  to 
develop  new  consumer  protection  programs,  added  emphasis  will  be  placed  on 
the  formulation  and  implementation  of  such  new  programs.  This  objective  will 
be  accomplished  not  only  tlirough  the  issuance  of  new  riiles  and  guides,  but 
also  through  preparation  of  consiimer  pamphlets  in  important  problem  areas 
wherein  the  Commission  wishes  to  place  the  general  public,  as  well  as  a  par- 
ticular industry,  on  notice  of  the  need  for  corrective  action. 

The  program  for  FY  1971  does  not,  however,  ignore  the  problems  of  main- 
taining competition.  A  continuing  program  to  evaluate  the  elTectiveness  of  the 
recently  promulgated  Guides  for  Advertising  Allowances  and  Other  Merchan- 
dising Payments  and  Services  will  be  carried  forward.  In  addition,  new  rules 
and  guides  dealing  with  problem  areas  particular  to  certain  industries  will 
be  developed. 

OFFICE   OF   THE   DIRECTOR 

The  Office  of  the  Director  has  general  supervision  over  the  work  of  the 
Bureau's  three  Divisions.  It  also  supervises  the  work  of  the  Bureau's  central 
record  room  and  stenographic  pool. 

The  increase  in  workload  occasioned  by  the  many  new  programs  which  will 
be  developed  in  the  three  Divisions  will  require  an  additional  $5,000  to  provide 
one  additional  GS-4  Clerk-Steno  to  serve  the  expanded  legal  staff  requested  for 
the  Bureau. 

DIVISION    OF   INDUSTRY    GUIDES 

This  Division  is  responsible  for  administering  the  Commission's  Industry 
Guides  program,  the  primary  objective  of  which  is  to  obtain  expeditious  industry- 
wide voluntary  compliance  with  laws  administered  by  the  Commission.  Its  work 
falls  in  four  main  categories:  (1)  the  establishment  of  Guides,  (2)  furnishing 
advice  and  guidance  concerning  the  provisions  and  applicability  of  Guides,  (3) 
obtaining  through  continuous  administration  of  the  Guides  the  greatest  possible 
degree  of  voluntary  compliance  with  the  provisions  thereof,  and  (4)  special 
projects. 
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Accomplishments — Fiscal  1969 

Establishment  of  Guides — ^The  most  significant  contribution  toward  main- 
taining competition  was  the  development  of  the  Guides  for  Advertising  Allow- 
ances and  Other  Merchandising  Payments  and  Services,  which  provide  extensive 
and  comprehensive  advice  and  guidance  on  how  industry  can  meet  the  legal 
requirements  of  Sections  2(d)  and  (e)  of  the  amended  Clayton  Act. 

The  Commission  promulgated  Guides  for  the  Beauty  and  Barber  Equipment 
and  Supplies  Industry  offering  guidance  to  avoid  discriminatory  or  anti-com- 
petitive practices  as  well  as  dealing  with  problems  of  consumer  deception. 

Comprehensive  Guides  were  also  issued  in  the  Greeting  Card  Industry,  to 
assist  in  avoiding  discriminatory  practices  and  to  maintain  competition. 

Guides  for  the  Dog  and  Cat  Food  Industry  were  adopted  to  deal  with  misrepre- 
sentations of  the  content  of  such  food,  as  well  as  misrepresentations  concern- 
ing nutrient  requirements  and  medicinal  and  therapeutic  benefits  to  be  derived 
through  the  use  of  such  food. 

Guides  for  the  Ladies'  Handbag  Industry  were  also  adopted  in  final  form  and 
deal  with  problems  of  deception  due  to  the  misrepresentation  of  material  com- 
position, finish,  embossing,  and  processing,  as  well  as  other  industry  problems 
including  deceptive  pricing  and  anti-competitive  practices. 

Three  new  sets  of  Guides,  as  well  as  an  amendment  to  an  existing  set  of 
Guides,  were  released  in  proposed  form  for  the  purpose  of  soliciting  public 
comment.  The  three  sets  of  proposed  Guides  for  the  Over-The-Connter  Drug  In- 
dustry, Decorative  Wall  Panel  Industry  and  dealing  with  Use  of  the  Word 
"Prce"  and  Similar  Representations  are  intended  to  cope  with  various  forms 
of  deceptive  or  misleading  practices.  Likewise,  a  proposed  amendment  to  the 
existing  Guides  for  the  Household  Furniture  Industry  seeks  to  clarify  problems 
with  respect  to  misleading  practices. 

Staff  work  on  proposed  Guides  for  the  Wig  Industry  had  been  completed  and 
the  Guides  were  being  considered  by  the  Commission  at  the  close  of  the  year. 

Special  Projects  and  Assignments — The  Commission  issued  an  enforcement 
stntement  challenging  misleading  speed  and  safety  representations  in  automo- 
bile tire  advertising  which  was  prepared  by  the  Division. 

Compliance — ^Three  hundred  and  seventy-eight  alleged  violations  of  Commis- 
sion administered  laws  were  given  attention  to  and  disposed  of  by  the  Division. 
Of  this  total,  263  matters  were  disposed  of  on  the  basis  that  the  practices  in  ques- 
tion had  been  discontinued  and  would  not  be  resumed. 

In  addition,  particular  attention  was  being  paid  to  guarantee  problems  arising 
in  connection  with  the  sale  of  various  major  home  appliances,  as  well  as  problems 
involving  debt  collection  deception. 

At  the  close  of  the  fiscal  year,  378  matters  were  pending  for  disposition. 

Work  programs — Fiscal  1911 

The  program  of  the  Division  for  1071  seeks  to  deal  with  new  problems,  espe- 
cially in  the  field  of  consumer  protection,  while  insuring  the  continuing  effective- 
ness of  those  programs  which  will  be  put  into  operation  during  FY  1970.  Like- 
wise, efforts  will  be  continued  to  strike  a  balance  between  efforts  expended  to 
develop  new  guides  and  time  spent  in  obtaining  compliances  with  those  guides 
which  have  been  promulgated. 

Product  Information — This  program  will  be  developed  to  obtain  disclosure  in 
advertising  and/or  by  labeling  of  important  product  information  for  various 
consumer  products.  Many  products  on  the  market  today  are  sold  with  either 
minimal  or  no  information  being  provided  the  purchaser  as  to  performance, 
content,  care,  durability  or  safety  characteristics.  As  a  consequence,  consumers 
have  little  or  no  basis  for  making  comparative  evaluations  of  competing  lines 
of  merchandise  prior  to  buying  an  item.  Annually,  after  comparative  testing, 
many  consumer  organizations  release  data  to  demonstrate  that  certain  products 
are  safer,  more  dependable,  more  easily  cared  for,  etc.,  than  are  competing 
proflnots. 

Subsequent  to  the  completion  of  studies  involving  application  of  the  Com- 
mission's organic  act  to  the  problem  of  product  information  and  the  identifica- 
tion of  important  product  lines  requiring  disclosure  of  one  or  more  types  of 
inforr.iatinii.  Industry  CSuidar.ce  pi-oceediugs  will  be  initiated  to  determine 
the  types  of  disclosures  necessary  for  given  products  as  well  as  the  means 
by  which  such  disclosures  should  be  made  to  carry  out  the  Commission's 
objectives. 
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Deceptive  Franchise  Agreements. — Following  development,  in  FY  1970,  of  a  con- 
sumer pamphlet  on  franchise  agreements,  Industry  Guides  will  be  formulated 
in  fiscal  year  1971.  The  problems  involved  fall  both  in  the  area  of  deceptive  prac- 
tices and  restraint  of  trade.  In  essence,  substantial  deception  occurs  through  mis- 
leading promises  of  lavish  earnings,  exclusive  territories,  training,  franchisor 
as.>;istance,  and  other.s.  In  addition  to  covering  these  practices,  the  Guides  will 
deal  with  such  anti-competitive  practices  as  exclusive  buying  arrangements,  the 
"cutting  off"  or  termination  of  franchise  agreements  by  franchisors,  and  others. 

Currently  cities,  private  organizations  and  government  agencies,  in  an  effort 
to  i>ersuade  and  assist  minority  groups  to  pafticipate  in  the  ownership  and  opera- 
tion of  small  business  in  the  inner  city,  have  determined  that  franchising  is 
an  exceptionally  well  suited  means  to  accomplish  their  objectives.  Franchisees 
derive  the  benefit  of  proven  know-how  developed  and  tested  by  franchisors  and 
enjoy  the  benefits  of  product  identification. 

Laun  d-  Garden  Power  Equipment  Industry — This  indusitry  has  burgeoned 
during  the  past  twenty  years  to  reach  its  current  size  of  175  manufacturers 
with  annual  sales  approaching  $350  million. 

Preliminary  information  indicates  that  there  is  a  growing  tendency  toward 
deceptive  misrepresentation  in  the  advertising  of  industry  products,  particularly 
in  connection  with  representations  as  to  quality,  capability  and  performance  of 
products,  conformance  of  products'  design  to  recognized  standards,  as  well  as 
use  of  deceptive  guarantees  or  tbe  failure  to  set  forth  the  malterial  terms  and 
conditions  of  such  guarantees,  fictitious  pricing  claims  and  misrepresentations 
as  to  savings. 

During  fiscal  year  1971,  Industry  Guides  Will  be  developed  to  deal  specifically 
with  the  practices  of  this  industry. 

Handbook  for  Advertising  Copyirriters — Much  of  the  unintentionally  mis- 
leading or  deceptive  advertising  is  due,  in  no  small  part,  to  a  lack  of  knowledge 
on  the  part  of  advertising  copywriters  as  to  what  claims  for  a  product  are  legally 
permissible.  In  order  to  assist  copywriters  in  the  preparation  of  advertising 
material,  a  handbook  of  "do's  and  don'ts"  will  be  prepared,  bringing  together 
in  one  volume  of  reference  general  information  on  such  diverse  questions  as  the 
advertising  of  prices  and  guarantees,  general  rules  of  thumb  to  be  considered  in 
preparing  advertising  formats,  in  order  to  avoid  misleading  or  deceiving  con- 
sumers, and  other  information. 

Special  Compliance — nousehold  Furniture  Industry — During  FY  1970,  tbe 
existing  Guides  for  this  industry  will  be  amended  to  provide  additional  advice 
to  industry  members  concerning  the  labeling  and  advertising  of  their  products, 
especially  with  respect  to  the  type  and  method  of  disclosing  wood  names,  identity 
of  woods,  stuffing,  and  origin  and  style  of  furniture.  Subsequently  an  accelerated 
compliance  program  will  be  instituted  in  this  large  (4,000  manufacturers,  $4 
billion  in  sales)  industry. 

Ouarantees  and  Warranties  of  Major  Home  Appliances — This  project,  inaugu- 
rated during  FY  1969,  is  being  conducted  in  conjunction  with  efforts  in  the  same 
area  on  the  part  of  the  President's  Advisor  on  Consumer  Affairs,  the  Department 
of  Commerce  and  the  Department  of  Labor.  The  purpose  of  tbe  project  is  to 
prepare  guidelines  which  will  specify  the  methods  of  disclosing  guarantee  pro- 
visions as  well  as  to  seek  ways  to  improve  repair  work  and  servicing.  Subsequent 
to  issuance  of  such  guidelines,  a  comprehensive  compliance  program  is  anticipated 
in  this  large  industry  (80  manufacturers  with  $4.7  billion  in  sales). 

Over-The-Counter  Drugs — Guides  for  this  industry  will  become  effective  during 
FY  1970,  having  as  their  purpose  the  elimination  of  false  advertising  claims  made 
in  connection  with  the  sale  of  proprietary  drugs.  Essentially,  the  guides  will 
limit  claims  in  advertising  to  those  which  are  permissible  in  labeling  under  regu- 
lations administered  by  the  Food  and  Drug  Administration.  Due  to  the  large 
number  of  affected  products  on  the  market  and  the  substantial  amount  of  ad- 
vertising done  by  manufacturers  of  such  products,  the  necessary  compliance 
work,  which  will  be  extensive,  will  continue  throughout  FY  1971. 

General  Compliance  Program — Guides  for  the  HouseJiold  Metal  Cookware 
Industry,  and  Simulated  Stone,  MarUe  and  Related  Products  Industry,  as  well 
as  Guides  Against  Deception  in  Referral  Selling,  will  be  adopted  during  FY  1970, 
necessitating  carry-forward  compliance  activity  during  tbe  program  year.  In 
addition,  compliance  activity  along  product  lines  will  be  continued  in  connection 
with  the  Guides  Against  Deceptive  Advertising  of  Guarantees. 
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PROGRAMS  FOR  FISCAL  YEARS  1970-72 


Estimated  man-years 

Projects                                                Type  of  action  1970  1971          1972 

Deceptive  franchise  agreement  negotiations.-  Guide  and  consumer  pamphlet  promulgation..  1.0  1.0            0.5 

Deception  on  referral  selling Promulgation  of  guides  and  compliance .5  .5             .5 

Pet  food  industry Compliance .5  .5            .5 

Ladies'  handbag  manufacturing  industry do .5           .5  _.. 

Free  film  industry ._ do .5 

Decorative  wall  panel  industry Guide  promulgation  and  compliance .5           .5 

Houselold  furniture  industry Guide  revision  and  compliance 2.0  2.0           2.0 

Toy  manufacturing  and  wholesale  distributing    Guide  promulgation  and  compliance .5           .5 _- 

Industry. 

Athletic  goods  industry do. .5           .5 

Earn  money  at  home  offers... do ..  1.5  .5             .5 

Cut  carpet  sizes do .5  .5             .5 

Household  metal  cookware do .5  .5            .5 

Simulated  stone,  marble  and  related  products do .5           .5 

industry 

"Do's  and  Dont's"  for  advertising  copywriters.  Preparation  of  handbook .5 

Guarantees  and  warranties  for  major  home    Preparation  of  guidelines  and  compliance 2.0  2.0           2.0 

appliances. 

Lawn  and  garden  power  equipment  industry.-  Guide  promulgation  and  compliance .5  .5 

Tobacco  auction  markets do .5           .5 

Broadloom  carpet  industry do .5           .5 

Use  of  the  word  "Free" do .5           .5 

Feather  and  down  industry Guide  revision  and  compliance .5  .5             .5 

Wig  Industry Guide  promulgation  and  compliance .5  .5             .5 

Over-the-counter  drug  industry do .5  1.5           1.0 

Product  information Study  and  I.G.  proceedings 1.0  1.0 

Revision  of  industry  guides:  A.  Private  home    Revision  and  compliance 1.0 

study  schools,  B.  Watch  industry  . 

Day-to-day     compliance     activity,     special 6.0         6.5 

projects    and    assignments,    interpretive 

work  under  guides. 

Total  man-years 21.0       23.0 

Total  man-years  presently  authorized 21.0 


Increases  requested  1911 

The  programs  planned  for  fiscal  year  1071  will  require  an  increase  in  funds 
of  $22,000  to  provide  two  additional  GS-11  attorneys. 

DIVISION  OF  ADVISORY  OPINIONS 

The  Division  of  Advisory  Opinions  prepares,  for  the  Commission's  considera- 
tion, propo.sed  advisory  opinions  in  response  to  the  request  of  individuals,  partner- 
ships and  corporations.  These  opinions  discuss  the  legality  of  proposed  courses 
of  action  and.  when  finally  rendered,  are  binding  upon  the  Commission.  The 
Agency  retains  a  right  to  rescind  any  opinion,  however,  should  subsequent  devel- 
opments indicate  a  necessity  for  so  doing.  The  advisory  opinion  procedure  is 
offered  to  businessmen  to  assist  them  in  avoiding  use  of  practices  which  may  be 
contrary  to  laws  administered  by  the  Commission. 

Accomplishments — fiscal  1969 

During  the  fiscal  year,  the  Division  processed  and  transmitted  to  the  Commis- 
sion 174  requests  for  advisory  opinions.  Tliis  compares  with  173  requests  during 
the  previous  fiscal  year.  The  Commission  acted  on  173  advisory  opinion  requests 
and  issued  127  opinions. 

Nearly  all  the  advisory  opinions  issued  affect  the  consumer  either  directly  or 
indirectly  through  their  effect  on  the  national  economy,  or  through  protection  of 
competition  throughout  the  TTnited  States. 

Twenty-eight  opinions  were  issued  interpreting  Section  ~>  of  the  FTC  A.^t  in 
the  area  of  general  trade  restraints,  dealing  with  such  problems  as  employment 
of  a  competitor's  personnel,  the  propriety  of  proposed  exclusive-dealing  contracts, 
the  use  of  uniform  warranties,  the  various  problems  of  franchising  so  vital  to 
small  l)usiness,  the  right  to  limit  trade  association  memberships  to  non-com- 
petitors, and  the  legality  of  statistical  reporting  through  industry  and  trade 
associations. 

Another  20  opinions  were  issued  in  response  to  retiuests  for  interpretations  of 
the  Robinson-Patman  amendment  to  the  Clayton  Act.  Many  of  these  requests 
involved  the  legality  of  proposed  tripartite  promotional  assistance  plans.  While 
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varying  greatly  in  detail,  these  plans  essentially  dealt  with  the  question  of  using 
a  third  party  intermediary  through  whom  a  supplier  or  manufacturer  offers  pro- 
motional assistance  to  his  competing  customers.  Most  of  the  plans  are  used  in  the 
distribution  and  merchandising  of  foodstuffs.  Through  advisory  opinions  in  this 
area,  the  Commisison  has  done  much  to  preserve  fair  competiton  between  the 
large  chains  and  small  independents,  many  of  whom  would  not  be  able  to  stay 
in  business,  except  for  Commission  action. 

The  Commission  issued  three  opinions  dealing  with  cooperatives,  one  under 
Sec.  6  of  the  Clayton  Act  and  two  involving  the  Capper-Volstead  Act. 

Fifteen  requests  for  merger  and  acquisition  clearances  were  processed  under 
Section  7  of  the  Clayton  Act.  Of  these  15  requests,  only  5  clearances  were  grant- 
ed by  the  Commission,  2  involving  agricultural  cooperatives,  li  involving  small 
independent  dairies  having  a  difiBcult  time  financally  and  one  merger  of  two 
small  grocery  chains  in  the  interest  of  increasing  competition  in  an  area  dominat- 
ed by  large  chains.  Clearance  was  denied  in  the  10  remaining  matters  and  the 
economy  was  protected  from  further  economic  concentration  in  the  areas 
involved. 

The  Commission  issued  64  opinions  concerning  deceptive  practices  under  Sec- 
tion '^  of  the  FTC  Act.  Five  Food,  Drug  and  Cosmetic  opinions,  four  under  Sec- 
tion 12  of  the  FTC  Act  and  one  under  Section  15  were  also  issued.  Twenty-five 
opinions  were  issued  outlining  the  marking  requirements  of  imported  products, 
thereby  informing  consumers  of  a  material  fact  bearing  on  their  selection. 

Two"  of  the  most  difficult  problems  have  been  in  the  field  of  computerized  credit 
services  and  the  franchising  field.  Both  of  these  areas  have  deep  bearing  on 
the  future  of  the  economy  and  the  technological  operation  of  businessmen  in  a 
modem  world  and  the  protection  of  small  business  men  and  consumers  from  the 
trade  restraints  and  easy  deceptions  latent  in  franchising  operations. 

Program  "for  fiscal  1911 

The  workload  of  this  Division  is  dependent  upon  the  number  of  requests 
received  and  it  is  reasonable  to  assume  that  this  number  will  continue  to 
exceed  two  hundred  requests  for  the  program  year,  as  it  has  for  the  past  several 
years.  However,  in  view  of  the  continuing  publicity  given  to  the  program  through 
the  publication  Advisory  Opinion  Digests  which,  for  the  first  time  in  FY  1969, 
were  indexed  and  published  in  volume  form,  the  number  of  requests  may  increase 
as  more  businessmen  become  aware  of  the  availability  of  the  Advisory  Opinion 
procedure. 

A  portion  of  the  Commission's  available  manpower  will  continue  to  be  de- 
voted to  the  preparation  and  indexing  of  the  advisory  opinion  digests,  so  as  to 
prepare  these  valuable  tools  for  further  publication  in  additional  volumes. 

No  increase  is  requested  for  this  Division  in  1971. 

DIVISION    OF    TRADE    REGULATION    RUIXS 

This  Division  deals  with  the  newest  of  the  Commission's  industry  guidance 
procedures,  the  Trade  Regulation  Rule,  which  was  designed  to  eliminate  and 
prevent  unlawful  practices  on  a  broad,  industry-\\T:de  basis  without  the  ex- 
pense of  costly  litigation.  Such  Rules  express  the  judgment  of  the  Commission 
concerning  the  substantive  requirements  of  the  statutes  it  administers  and,  as 
such,  it  is  expected  that  they  will  be  observed  by  all  persons  to  whom  they  apply. 
If  litigation  is  necessary  as  to  a  recalcitrant  industry  member,  the  Commission 
may  rely  upon  a  Trade  Regulation  Rule  to  resolve  any  relevant  issue  therein, 
provided  that  the  respondent  .shall  have  been  given  a  fair  hearing  on  the  ap- 
plicability of  the  Rule  to  the  particular  case. 

Accomplish  ments — Fiscal  1969 

During  the  fiscal  year  the  Division  was  actively  engaged  in,  or  giving  study  to, 
six  separate  rulemaking  proceedings,  which  culminated,  by  the  close  of  the 
year,  in  the  issuance  of  two  new  Trade  Regulation  Rules. 

The  C-ommission  promulgated  a  Rule  covering  Failure  to  Disclose  the  Lethal 
Effects  of  Inhalinij  Quick-Freeze  Aerosol  Spray  Products  Used  for  Frosting 
Cocktail  Glasses.  This  proceeding  had  as  it«  purpose  the  protection  of  consumers 
from  hazards  resulting  from  use  of  a  common  household  product.  The  proceeding 
was  undertaken  following  receipt  of  evidence  that  inhalation  of  the  concentrated 
vapors  from  these  spray  products  is  extremely  dangerous  and  may  cause  death 
due  to  asphyxiation  or  freezing  of  the  larynx.  The  Rule  requires  that  the  product 
he  labeled  with  a  clear  and  conspicuous  warning. 
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Another  Rule  promulgated  by  the  Oommission  deals  with  the  Deceptive  Ad- 
vertising and  Labeling  as  to  Length  of  Extension  Ladders.  This  Rule  requires 
disclosure  in  advertising  and  labeling  of  the  maximum,  length  of  ladders  when 
fully  extended  for  use,  since  substantial  footage  is  lost  due  to  necessary  over- 
lapping of  tw'o  sections  when  full  extended. 

In  connection  with  proceedings  to  which  considerable  activity  was  devoted 
during  the  year,  but  which  were  not  finalized,  a  Notice  of  Public  Hearing  was 
published  La  a  proceeding  directed  toward  Automobile  Price  Advertising.  In 
this  matter,  during  FY  1970,  consideration  will  be  given  to  various  pricing 
practices  employed  in  the  sale  of  automobiles,  including  the  validity  under 
law  of  the  manufacturer's  suggested  list  price  aflixed  to  automobiles  pursuant 
to  the  Automobile  Information  Disclosure  Act  of  1958. 

In  response  to  a  rising  consumer  demand  for  action,  a  proceeding  was  ini- 
tiated related  to  the  Mailing  of  Unsolicited  Credit  Cards.  The  proposed  Rule, 
which  was  released  for  public  comment,  would  prohibit  the  mailing  of  credit 
cards  by  those  subject  to  Commission  jurisdiction  to  any  party  without  first 
receiving  an  express  written  request  or  consent  therefor. 

Staff  consideration  of  the  proposed  Rule  for  Non-prescription  Systemic  Anal- 
gesic Drugs  continued,  pending  outcome  of  an  appeal  in  the  Court  of  Appeals 
for  the  District  of  Columbia  on  the  ruling  of  a  lower  court,  dismissing  a  com- 
plaint filed  by  an  industry  member  seeking  to  enjoin  the  proceeding.  The  staff 
will  be  in  a  position,  as  the  result  of  its  effort  during  FY  1970,  to  make  final 
recommendations  to  the  Commission  following  a  favorable  opinion  by  the  Court. 

A  public  hearing  was  held  during  the  year  on  a  proposed  Rule  relating  to 
the  advertising  of  Economic  Poisons.  Approximately  4,500  producers  make  up 
this  industry  and  the  advertising  claims  with  respect  to  their  products  may  rep- 
resent a  serious  public  health  problem.  At  the  close  of  the  year,  the  staff  was 
in  the  process  of  preparing  recommendations  for  the  Commission's  consideration. 

Of  major  interest  was  the  public  hearing  involving  Games  of  Chance,  which 
has  culminated  in  the  issuance  of  a  Rule  in  fiscal  year  1970.  The  public  hearing 
was  primarily  concerned  with  the  need  for  regulating  the  future  conduct  of 
these  games  in  the  gasoline  and  food  retailing  fields. 

Work  programs— Fiscal  1911 

Special  Care  Project — A  survey  and  study  will  be  initiated  to  locate  and  iden- 
tify products  which,  because  of  their  nature,  may  require  special  care  and 
handling.  The  study  will  have  as  one  of  its  objectives  the  determination  of 
whether  the  Commission  not  only  can,  but  should,  attempt  to  make  further  entry 
into  this  area  beyond  the  proceeding  in  the  textile  industry,  which  is  presently 
pending  in  the  Division.  Should  it  be  determined  that  further  Commission  action 
is  warranted  in  this  area,  one  or  more  industry  guidance  proceedings  will  be 
initiated.  However,  until  such  time  as  the  initial  study  phase  of  the  program  is 
completed,  it  cannot  be  determined  whether  Commission  action  may  be  directed 
toward  entire  product  lines  or  restricted  to  a  product-by-product  undertaking. 

Automobile  Lubricants  &  Crankcase  Additives — This  proceeding  involves  pos- 
sible false  and  deceptive  advertising  as  to  the  eflicacy  of  various  chemical 
preparations  which  are  added  to  lubricating  oil  in  the  crankcase  of  automobiles. 
While  some  of  the  industry  products  are  said  to  be  harmless,  although  ineffectual 
to  accomplish  the  purpose  for  which  they  are  advertised,  others  may  in  fact  be 
harmful  to  automobile  engines.  This  industry  is  composed  of  approximately  121 
producers  having  annual  sales  at  the  manufacturing  level  of  $150  million. 

Electrical  Home  Appliances — The  problem  presented  in  this  large  industry  is 
one  of  across  the  board  compliance  with  Sections  2  (d)  and  (e)  of  the  Amended 
Clayton  Act.  Study  will  be  given  to  the  promulgation  of  a  Rule  which  creates 
a  presumption  that  the  granting  or  receiving  of  advertising  or  promotional  allow- 
ances would  be  presumed  not  to  have  been  made  available  on  proportionally 
equal  terms  unless  made  available  in  accord  with  all  the  terms  of  a  written 
plan  to  all  competing  customers. 

Dry  Bakery  Products  &  Vend,  Pak — Problems  of  price  and  promotional  allow- 
ance discriminations  arising  under  Sections  2  (a)  and  (d)  of  the  amended  Clay- 
ton Act  continue  in  this  industry.  The  Commission  has  conducted  many  investi- 
gations in  this  highly  competitive  industry  which  have  illuminated  the  prob- 
lems that  exist.  A  staff  study  will  be  initiated  to  determine  whether  the  Trade 
Regulation  Rule  procedure  can  be  brought  to  bear  on  the  problems  with  any 
degree  of  effectiveness. 
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Neicspaper  Advertismff  Rates — Preliminary  information  indicates  that  newspa- 
pers may  be  engaging  in  discrimination  between  national  and  local  advertisers 
through  a  disparity  of  advertising  rates  charged  by  such  newspapers  to  the  two 
different  classes  of  advertisers. 

Work  will  be  commenced  looking  toward  a  Trade  Regulation  Rule  Proceed- 
ing, in  the  event  that  the  practice  is  determined  to  be  industry-wide  in  nature, 
to  correct  discriminatory  rate  structures  and  advertising  rate  charges  in  this 
industry.  This  project  is  significant  due  to  the  size  of  total  advertising  budgets 
for  national  and  local  advertisers,  which  has  important  economic  significance 
within  the  advertising  industry. 

Special  Project — Compliance  Activity — During  FY  1970,  the  Commission  will 
issue  two  important  Rules  involving  Games  of  Chance  used  as  promotional  de- 
vices in  service  stations  and  grocery  stores,  and  Sweepstakes,  generally  con- 
ducted by  mail.  It  is  anticipated  that  in  1971  a  major  effort  will  be  required  to 
obtain  compliance  with  the  Rules,  thereby  insuring  their  effectiveness.  In  addi- 
tion, issuance  of  one  or  more  Rules  affecting  Automotive  Pricing,  in  1970,  will 
necessitate  a  substantial  program  of  planned  compliance  activity  in  1971. 

Compliance  activity  will  also  be  required  on  previously  issued  Rules  since,  in 
many  instances,  a  period  of  between  six  to  twelve  months  may  intervene  be- 
tween adoption  of  a  Rule  and  its  effective  date.  After  the  initial  round  of  com- 
pliance activity,  some  follow-up  work,  usually  in  the  form  of  a  limited  advertising 
monitoring  program  and  periodic  spot  checks  with  industry  members  is  needed. 

PROGRAMS  FOR  FISCAL  YEARS  1970-72 


Projects 

Type  of  action 

Estimated  man 
1970       1971 

-years 
1972 

Games  of  chance. 

Paperback  reprint  agreements 

„  Rulemaking  and  compliance 

.do 

1.0 

.5  . 

.5 

.5 
2.0 

1.0 
1.0 
1.0 
.5 
1.0 

1.0 

.5 

1.0 

.5  .. 

.5  .. 

.5 

.5  .. 
1.0  .. 

.5 
1.0 
1.0 
1.0 

.5  .. 

3.0  .. 

0.5 

Unsolicited  credit  cards . 

do.  - 

Gloves  and  leather  products..    

..    do 

.5 

Automobile  pricing 

Light  bulbs „ 

Analgesics 

..  Investigation,  Rulemaking  and 
compliance. 

..  Rulemaking  and  compliance 

do. 

.5 

Economic  poisons _. 

.do 

.5 

Home  entertainment  equipment  (wattage) 

Dry  bakery  products  and  Vend  Pak 

do 

do 

Automobile  lubricants  and  crankcase  additives 

do.. 

.5 

Electrical  home  appliances 

do.... 

.5 

Sweepstakes 

do 

1.0 

.5 

Newspaper  advertising  rates 

do 

.5 

Special  care  project 

..  Study  and  possible  I.G.  proceedings... 

Day-to-day  compliance  activity,  special  projects  at 
assignments,  mterpretive  work  under  rules 

id 

2.0 

Total  man-years 

11.0 
11.0  - 

13.0  .. 

Total  man-years  presently  authorized 

In  order  that  the  projected  programs  for  fiscal  year  1971  may  be  effectively 
carried  out,  an  increase  of  $30,000  is  requested  for  two  additional  staff  attorneys 
(one  GS-11  and  one  GS-12) ,  and  one  GS-4  Clerk-Typist. 


Bureau  of  Economics 


Allotment,  fiscal  year  1970    Requested,  fiscal  year  1971    Increase,  fiscal  year  1971 


Office  of  the  Director 

Division  of  Economic  Evidence 

Division  of  Industry  Analysis 

Division  of  Financial  Statistics 

Total,  personal  services 

Travel 

Other  expenses ..... 

Total 131         1,392,000  193         2,017,000  62  625,000 


Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

38 

$325,  000 
349,  000 
344,  500 
349,  500 

50 
47 
39 
57 

$385,  000 
598, 000 
475,  500 
529,  500 

12 
20 
10 
20 

$60  000 

27 
29 

249, 000 
131,000 

37 

180,  000 

131 

1,368,000 

9,000 

15,  000 

193 

1,988,000 
14,  000 
15,000 

62 

610,000 
5,000 
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The  principal  responsibilities  or  objectives  of  the  Bureau  of  Economics  are 
(1)  to  review,  study,  analyze  and  make  reports  on  economic  developments  affect- 
ing the  structure,  conduct  and  performance  of  the  economy  with  the  view  to  pin- 
pointing actual  or  potential  problems  which  may  adversely  affect  competition, 
and  to  suggest  appropriate  corrective  actions  for  such  problems ;  and  (2)  to  assist 
in  the  implementation  of  the  Commission's  law  enforcement  programs  relating 
to  antimonopoly  and  deceptive  practices.  In  carrying  out  these  responsibilities 
the  Bureau's  principal  output  is  information  and  analyses  which  give  direct  sui)- 
port  to  the  development  and  implementation  of  Commission  actions  associated 
with  its  efforts  to  maintain  competition  and  protect  the  consumer. 

OFFICE   OF   THE   DIRECTOR 

The  primary  function  of  the  Office  of  the  Director  is  to  exercise  general  super- 
vision over  the  operations  of  the  Bureau. 

The  Statistical  Services  Section  and  the  Stenographic  Services  Section,  which 
provide  statistical  and  stenographic  services  for  the  entire  Bureau,  are  also  in 
the  Director's  Office.  In  addition,  five  consultants  working  on  the  Automobile 
Insurance  Report  are  attached  to  the  Director's  Office  for  administrative  reasons 
only. 

Due  to  the  increase  in  the  number  of  mergers,  greater  demands  for  more  and 
various  tabulations  of  merger  statistics,  and  the  increase  in  professional  staff 
requested  for  fiscal  year  1971,  an  increase  of  $60,000  is  requested  to  provide  12 
additional  employees  for  the  Stenographic  and  Statistical  Services  Sections. 

DIVISION   OF  INDUSTRY   ANALYSIS 

Personnel  requirements  with  respect  to  the  Division  of  Industry  Analysis  arise 
in  the  context  of  a  research  program  designed  to  provide  information  and  anal- 
ysis associated  with  problems  of  policy  planning  and  evaluation.  These  programs 
are  designed  first  and  foremost  to  assist  the  Commission  in  the  implementation 
and  development  of  competition  and  consumer  protection  programs.  They  are 
designed  also  to  provide  Congress  and  other  interested  government  agencies 
with  information  suitable  for  consideration  of  legislative  and  administrative 
reforms  with  respect  to  government  policy  toward  business. 

Accomplishments,  fiscal  1969: 

Maintaining  competition  ^ 

Study  of  Conglomerate  Mergers — The  bulk  of  the  division's  staff  was  utilized 
to  prepare  the  study  of  conglomerate  mergers,  almost  all  of  which  was  completed 
in  fiscal  1969.  This  study  is  an  extensive  review  of  merger  trends,  changes  in 
concentration,  and  the  sources  and  consequences  of  conglomerate  mergers.  It 
also  includes  a  discussion  of  reciprocity.  The  policy  conclusions  recommend 
several  legislative  changes  in  the  antitrust  laws  and  several  administrative 
changes  in  merger  enforcement.  Because  this  project  is  unusually  broad  in  scope 
and  because  it  was  done  in  about  1  year,  it  required  the  attention  of  more  than 
half  the  economists  in  the  Division  of  Industry  Analysis.  Work  on  several  other 
projects  was  reduced  or  postponed  in  order  to  complete  this  important  study 
rapidly.  This  project  constitutes  an  overall  review  and  evaluation  of  merger 
activity.  Several  more  detailed  follow-up  studies  will  be  made  in  fiscal  1970,  as 
described  in  the  next  section. 

Trends  in  Merger  Activity — Tlie  Commission's  annual  review  of  merger  ac- 
tivity was  prepared  and  published,  continuing  our  series  that  has  come  to  be 
regarded  as  the  principal  source  for  data  concerning  trends  in  merger  activity. 
Two  series  of  data  are  regularly  presented  in  this  report.  One  measures  total 
merger  activity.  The  other  surveys  large  acquisitions  (those  with  assets  of  $10 
million  or  more)  involving  mining  and  manufacturing  firms.  Both  of  these  series 
reached  new  heights  in  fiscal  1969.  This  year  each  series  was  published  sepa- 
rately, under  the  titles  Current  Trends  in  Merger  Activity,  1968,  and  Large  Merg- 
ers in  Manufacturing  and  Mining,  19-'fS-19GS. 

This  statistical  program  is  the  key  indicator  in  our  merger  enforcement  pro- 
gram as  well  as  a  prime  indicator  of  changing  characteristics  in  the  current 
merger  movement  which  may  require  special  economic  analysis.  The  trend  of 
recent  years  toward  more  conglomerate  mergers  was  accelerated  during  fiscal 
190)9. 
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Consumer  protection 
Food  Chain  Selling  Practices— The  final  draft  of  the  Economic  Report  on  Food 
Chain  Selling  Practices  in  the  District  of  Columbia  and  San  Francisco  was  com- 
pleted and  published.  Additional  store  surveys  were  made  during  fiscal  1969  in 
connection  with  this  revision.  This  study  found  that  the  distribution  system  per- 
formed less  satisfactorily  in  low-income  areas  of  the  inner-city  than  in  suburban 

areas. 

Many  food  stores  serving  low-income,  inner-city  areas  are  small,  less  eflScient, 
and  have  higher  prices.  Consumers  iu  these  areas  are  frequently  sold  lower  quality 
merchandise  and  are  provided  fewer  services  than  in  other  areas.  Moreover,  the 
retail  facilities  of  low-income  areas  are  often  old  and  in  a  shabby  state  of  upkeep. 
However,  this  report  found  no  evidence  that  leading  chain  store  operators  in  the 
District  of  Columbia  and  San  Francisco  have  discriminatory  policies  designed  to 
exploit  low-income  customers.  Each  of  the  largest  food  chain  operators  had  an 
official  policy  of  price  and  quality  uniformity.  To  a  significant  degree,  systematic 
departures  from  store-to-store  price  uniformity  were  discovered.  However,  for 
the  most  part,  these  involved  resix>nses  to  special  competitive  situations  and  could 
not  be  interpreted  as  reflecting  an  effort  to  discriminate  against  low-income 
customers,  although  that  was  generally  the  effect. 

Analysis  of  Automobile  Insurance — Work  on  this  project  was  second  only  to 
the  conglomerate  study  in  terms  of  the  number  of  economists  involved.  This  study 
was  undertaken  at  the  request  of  the  Department  of  Transportation,  and  is 
designed  to  develop  and  analyze  information  neces.siary  for  an  evaluation  of  the 
automobile  insurance  industry.  Our  work  will  constitute  a  portion  of  the  overall 
report  which  the  Department  of  Transportation  will  submit  to  Congress.  Our 
specific  topics  are  the  structure  of  the  automobile  insurance  industry,  and  the 
high-risk  market  for  automobile  insurance.  The  former  includes  analysis  of 
merger  activity  by  the  largest  auto  insurance  companies,  and  an  examination  of 
trends  in  concentration.  The  high-risk  project  probes  the  effectiveness  of  high- 
risk  plans,  including  an  assessment  of  proposed  plans  designed  to  overcome 
deficiencies  in  existing  high-risk  programs. 

Trading  Stamps — Because  of  widespread  public  interest,  the  chapter  on  trading 
stamps  in  the  Economic  Report  on  the  Structure  and  Competitive  Behavior  of 
Food  Retailing  was  issued  as  a  separate  report.  This  was  done  to  allow  more  wide- 
spread distribution  of  this  chapter  and  to  enable  us  to  fulfill  requests  more  readily 
for  this  portion  of  the  study  of  food  retailing.  Some  revisions  in  format  were 
made  so  that  the  report  could  be  issued  independently  of  the  rest  of  the  study 
of  food  retailing. 

Programs  and  staff  requirements,  fiscal  1971 

The  present  staff  of  the  Division  of  Industry  Analysis  is  too  small  to  perform 
its  mi.s.sion  as  the  Commission's  research  and  planning  arm  in  the  field  of  com- 
petition i)olicy.  A  staff  of  50  professional  economists  is  needed  to  exploit  fully 
the  research  and  planning  opportunities  presently  available. 

A  staff  of  this  size  would  assure  the  maintenance  of  a  continuing  planned 
research  program.  As  has  been  noted  many  times  in  the  past,  the  need  to  per- 
form special  ad  hoc  projects  with  a  comparatively  small  staff  has  meant  that  most 
planned  research  projects  have  either  been  delayed  or  cancelled. 

Beyond  the  ability  to  maintain  a  persistent  planned  research  program  a  larger 
staff  would  enable  us  to  engage  in  a  broader  array  of  special  projects  relating  to 
more  rational  policy  planning  toward  competition  both  within  the  Commission  and 
by  other  government  agencies.  Currently,  most  such  projects  in  a  given  year  are 
at  the  direction  of  the  Commission  or  are  initiated  within  the  Bureau.  Because  of 
staffing  limitations  we  have  thus  far  been  unable  to  give  advice  and  assistance 
to  other  bureaus  on  a  continuing  basis.  A  recent  example  of  our  inability  to  pro- 
vide assistance  involves  the  Division  of  Special  Projects  (Bureau  of  Deceptive 
Practices)  which  asked  for  aid  in  evaluating  and  summarizing  the  recent  con- 
sumer protection  hearings.  Additional  staff  is  an  absolute  necessity  to  develop  a 
program  of  continuing  cooperation  in  assisting  other  bureaus  and  the  Office  of 
Program  Review  in  planning  and  evaluating  enforcement  priorities.  With  present 
staflBng  levels  we  will  continue  to  get  involved  in  most  such  questions  only  after 
the  fact  if  at  all. 

[Still  another  area  of  demand  for  special  assistance  that  we  have  had  to  gen- 
erally ignore  involves  servicing  requests  for  aid  by  other  government  agencies. 
Because  the  Bureau  of  Economics  in  this  Commission  is  generally  recognized 
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as  a  central  sources  of  ecouojiiic  expertise  on  problems  of  industrial  organization 
by  economists  in  other  government  agencies,  it  receives  many  inquiries  for  as- 
sistance. In  recent  months  the  Small  Business  Administration,  the  Federal  Com- 
munciations  Commission  and  the  Interstate  Commerce  Commission  have  asked 
for  aid  in  the  development  of  special  studies.  Though  we  provided  them  very 
limited  assistance  we  do  not  have  the  resources  to  give  continuing  support  or 
direction  to  their  efforts  despite  the  fact  that  the  problems  involved  are  signifi- 
cant for  antitrust  policy  and  the  competitive  functioning  of  the  economy.  The 
SBA.  for  example,  wanted  assistance  in  examining  the  competitive  consequences 
for  the  food  industry  of  recent  changes  in  meat  inspection  laws.  The  ICC  re- 
quested aid  in  studying  and  evaluating  the  competitive  consequences  of  the 
merger  movement  in  the  trucking  industry.  Many  have  argued  that  transporta- 
tion is  an  area  in  which  reliance  on  competition  as  a  market  regulator  could  be 
greatly  expanded.  Whether  this  will  continue  to  be  true  as  mergers  restructure 
the  transportation  sector  is  doubtful. 

From  this  it  can  be  seen  that  recent  work  done  for  the  Department  of  Justice 
in  the  preparation  of  their  cases  on  the  Northwest  Industries — B.  F.  Goodrich 
merger  and  the  work  currently  under  way  for  the  Department  of  Transportation 
involving  automdhile  insurance  represent  only  a  small  sample  of  the  planning,  co- 
ordinating and  integrating  role  that  could  be  played  by  an  adequately  staffed 
Bureau  of  Economics  at  the  FTC. 

Although  some  funds  have  in  the  past  been  obtained  from  other  agencies  for 
special  studies  and  analyses  on  a  contract  basis,  such  funding  does  not  provide 
a  basis  for  a  continuing  program. 

Adequate  performance  in  each  area  of  respon-sibility,  long-term  plan  research, 
special  projects  for  the  Commission,  planning  and  evaluating  assistance  for  other 
bureaus  and  assistance  to  other  government  agencies  can  contribute  significantly 
to  the  Commission's  basic  mission  of  maintaining  competition  and  consumer  pro- 
tection. With  present  staff  limitations,  full  exercise  of  responsibility  has  thus 
far  not  been  possible. 

Given  adequate  manpower  as  herein  requested  the  project  allocation  for  fiscal 
1971  is  summarized  in  the  attached  table  and  discussed  below. 

/.  Maintaining  competition 

A.  Effect  of  Conglomerate  Mergers — This  project  is  a  follow-up  of  our  research 
program  studying  trends  and  patterns  of  conglomerate  merger  activity.  A  major 
part  of  the  Division's  resources  in  fiscal  1970  is  being  devoted  to  carefully  de- 
lineating the  structural  consequences  of  the  current  merger  movement  and  vari- 
ous key  financial  and  performance  characteristics  of  merging  firms,  including  an 
in-depth  review  of  nine  large  acquirers.  In  fiscal  1971  a  follow-up  review  will 
involve  focusing  on  certain  key  industries  whose  overall  level  of  concentration 
(at  the  S.I.C.  2-digit  level)  has  increased  as  a  result  of  mergers  to  determine 
what  changes  in  performance  characteristics  might  be  associated  with  these 
structural  modifications. 

B.  Studies  of  Major  Concentrated  Industries — Though  a  strong  and  well  de- 
veloped merger  policy  may  be  effective  in  preventing  the  emergence  of  inadequately 
competitive  industries,  it  has  relatively  little  impact  on  industries  that  are 
already  highly  concentrated.  Such  industries  may  represent  instances  of  signifi- 
cant departures  from  competition  but  currently  are  only  sporadically  the  object 
of  active  antitrust  enforcement  programs.  It  is  therefore  useful  to  deter- 
mine in  what  way  the  balance  of  antitrust  enforcement  might  be  shifted  to 
impinge  more  directly  on  persistent  competitive  trouble  spots  in  the  economy.  A 
long-term  research  program  is  planned  that  would  focus  on  a  series  of  highly  con- 
centrated industries,  long  recognized  to  be  ones  in  which  competition  is  weak.  The 
first  industry  to  be  examined  in  this  program  is  the  steel  industry.  Initial  research 
would  be  undertaken  in  fiscal  1970  as  soon  as  personnel  can  be  shifted  from  the 
conglomerate  study.  The  full  program,  however,  cannot  be  implemented  imtil 
fiscal  1971,  at  which  time  we  plan  to  allocate  four  professional  economists  on  a 
continuing  basis. 

C.  Industrial  Behavior  and  Market  Structure — ^Recent  research  in  the  Bureau 
of  Economics  has  indicated  that  there  are  divergent  trends  in  concentration  in  the 
manufacturing  sector  of  the  economy.  Most  notable,  consumer  oriented  industries 
have  on  the  average  experienced  increased  concentration  while  producer  industries 
have  experienced  decreases.  To  better  define  our  understanding  of  the  relationship 
between  industry  structure  and  performance  it  is  necessary  to  examine  these  two 
groups  more  carefully.  A  determination  of  what  key  variables  operate  to  modify 
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industry  structure  and  what  their  consequences  for  performance  are,  we  can 
better  plan  the  priority  and  method  of  implementation  of  antitrust  policy  designed 
to  maintain  competition. 

D.  Advertising  and  Promotion  Practices — Preliminary  studies  mentioned  in 
"C"  above  indicate  that  product  difEerentiation  is  an  important  variable  in  effect- 
ing long-term  changes  in  market  structure.  Similar  conclusions  are  indicated  on 
the  basis  of  our  experience  in  relation  to  litigated  cases.  It  is  appropriate  therefore 
to  analyze  more  carefully  factors  contributing  to  effective  product  differentiation. 
Of  particular  concern  are  current  advertising  and  promotional  practices  employ- 
ing television  and  other  mass  media  to  promote  the  products  of  the  multiproduct 
diversified  firm, 

II.  Consumer  protection 

A.  Affirmative  Disclosure — The  Commission  recently  directed  the  Bureau  of 
Economics,  in  cooperation  with  other  bureaus,  to  implement  a  program  of 
affirmative  disclosure  wth  respect  to  petroleum  products.  This  is  the  first  part  of 
a  program  designed  to  encourage  advertising  and  product  promotion  efforts  which 
provide  consumers  with  usable  information  on  the  quality  and  performance 
characterisics  of  products  they  purchase.  This  is  a  continuing  program  that  will 
supplement  our  efforts  to  prevent  deceptive  advertising. 

B.  Truth-in-Lcnding — Still  another  aspect  of  affirmative  disclosure  is  the 
requirement  that  borrowers  be  fully  informed  with  respect  to  costs  of  borrowing. 
We  anticipate  a  continuing  role  in  assi.sting  in  the  planning  and  implementation 
of  our  truth-in-lending  program  and  stand  ready  to  provide  assistance  in  deter- 
mining priorities. 

A  question  has  been  raised  regarding  the  adequacy  of  the  rationale  for  studying 
truth-in-lending.  It  is  our  estimate  that  by  1971  the  Commission's  experience  in 
enforcement  in  this  area  will  be  such  that  (1)  adequate  information  will  be 
available  to  evaluate  program  effectiveness,  and  (2)  that  ample  statistical  infor- 
mation (developed  as  a  by-product  of  enforcement)  will  be  available  to  prepare 
a  special  study  of  the  consumer  credit  industry. 

C.  Home  Improvement— In  the  past  several  years  we  have  been  involved  in  a 
variety  of  ad  hoc  studies  focusing  on  trouble  spots  from  the  standpoint  of 
consumer  protection.  Which  trouble  spots  should  receive  attention  is  always  a 
difficult  question.  New  problems  continually  emerge,  and  the  Commission's  knowl- 
edge of  these  problems  develops  accordingly.  One  area  of  current  concern  is  the 
home  improvements  industry.  Home  owners  appear  to  suffer  from  flagrant 
deceptive  selling  practices,  exorbitant  loan  fees,  etc.  This  is  an  industry  of  con- 
siderable size  and  a  recent  Presidential  report  on  consumer  affairs  indicated  that 
social  welfare  losses  due  to  unfair  competitive  practices  were  very  large.  We 
propose,  therefore,  to  undertake  to  analyze  this  industry  and  to  attempt  to  deter- 
mine what  steps  could  be  taken  to  improve  performance. 

The  Commission  has  questioned  the  timeliness  of  a  home  improvement  stud.v 
initially  planned  for  fiscal  1971.  We  certainly  agree  it  would  be  desirable  to 
begin  this  study  sooner.  However,  this  cannot  be  undertaken  with  the  present 
staff.  In  fiscal  1971  an  increase  of  five  economists  is  requested  to  undertake  this 
study.  The  home  improvement  industry  is  so  dispersed  and  questionable  practices 
are  so  varied  that  any  study  will  be  complex  and  costly. 

D.  An  Analysis  of  Problems  in  the  Medical  and  Drug  Industry— From  the 
standpoint  of  inflationary  pressures  medical  costs  have  presented  a  persistent 
problem.  Prices  have  risen  without  interruption  and  the  share  of  GNP  going  to 
health  care  has  increased.  These  trends  will  continue  in  the  future.  Ways  in 
which  performance  can  be  improved  in  this  sector  of  economy  are  of  great 
concern  to  the  Government  and  to  the  public.  Though  the  potential  role  of  anti- 
trust may  be  quite  limited,  the  public  interest  in  this  area  is  so  great  we  believe 
a  study  is  warranted,  particularly  in  light  of  our  experience  with  respect  to 
patent  practices  in  tetracycline  and  our  current  cooperative  program  with  FDA. 
A  full  scale  study  in  this  area  will  require  a  staff  of  5  to  10  economists. 

///.  Special  and  Statistical  Reports 

A.  Trends  in  Mergers — For  some  years  the  FTC  has  been  looked  to  as  the 
principal  reliable  source  for  data  on  merger  activity.  These  data  were  originally 
developed  to  determine  our  merger  enforcement  priorities.  Commencing  in  1962 
the  Bureau  began  developing  a  comprehensive  merger  series  of  "large"  mergers. 
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those  wherein  the  acquired  corporation  had  assets  of  $10  million  or  more. 
These  data  have  become  widely  used  by  researchers  and  serve  as  the  basis  for 
special  statistical  reports  published  annually.  It  is  planned  to  further  expand 
our  regular  publication  program  to  include  analysis  of  recent  developments  in 
industrial  organization,  highlighting  what  appears  to  be  important  changes  in 
industrial  concentration,  business  practices,  and  the  like.  The  purpose  of  this 
would  be  to  stimulate  and  assist  research  in  industrial  organization  by  academic 
economists  and  to  alert  other  government  agencies  to  possible  problems  or  op- 
portunities their  policy  actions  may  have  for  competition.  This  modification  in 
our  publication  format  would  require  one  additional  economist 

B.  Program  Planning  and  Special  Projects — Experience  indicates  that  this 
area  of  the  Division's  operation  regularly  absorbs  the  largest  portion  of  avail- 
able manpower.  Specific  activities  include :  Special  ad  hoc  projects  at  the  direc- 
tion of  the  Commission  and  at  the  request  of  other  bureaus  of  the  Commission 
involving  the  development  and  planning  of  enforcement  programs :  advisory 
assistance  to  the  Chairman  and  individual  Commissioners  on  special  matters ; 
analysis  of  economic  implications  of  proposed  legislation ;  preparation  of  testi- 
mony evaluating  legislative  proposals  and  evaluating  information  for  such 
proposals. 

As  noted  earlier,  our  special  project  involvement  currently  consists  for  the 
most  part  of  a  series  of  ad  hoc  assignments  at  the  direction  of  the  Commis- 
sion. Examples  of  such  assignments  for  fiscal  year  1970  already  include  an 
analysis  of  anticompetitive  practices  in  the  department  store  industry,  and  an 
examination  of  structural  and  competitive  changes  in  the  apparel  industry  to 
determine  the  necessity  and  feasibility  of  issuing  merger  guidelines. 

Based  on  past  experience  a  wide  variety  of  other  activities  will  be  under- 
taken. A  brief  sampling  of  projects  for  fiscal  1969  follows.  Aside  from  the  vastly 
expanded  program  of  research  on  conglomerate  mergers,  examples  of  special 
projects  last  year  include  wook  on  such  topics  as :  pre-merger  notification ; 
automobile  price  increases ;  Gortons  of  Gloucester :  discrimination  in  shopping 
center  rental  rates ;  textile  mill  products ;  cooperative  tire  advertising ;  affirma- 
tive disclosure:  and  testimony  before  the  House  Ways  and  Means  Committee 
on  mergers  and  taxation  and  before  the  House  Banking  Committee  on  one-bank 
holding  companies.  Most  recently  the  Bureau  assumed  major  responsibility  for 
an  investigation  of  pricing  and  availability  practices  of  Washington  super- 
markets. Except  for  the  study  on  conglomeate  mergers  none  of  the  projects  was 
included  as  planned  programs  for  1969. 

This  is  not  to  imply  lack  of  importance.  On  the  contrary,  some  of  the  most 
important  work  done  recently  (for  example,  the  Retail  Credit  Study)  started 
out  as  special  projects.  Their  recitation  is  designed  rather  to  emphasize  as 
forcefully  as  possible  the  fact  that  a  major  part  of  the  Division's  staff  is 
regularly  involved  in  special  projects.  We  cannot  anticipate  the  specifics  of 
such  assignments,  but  we  do  know  that  in  any  given  year  they  absorb  a  major 
part  of  available  manpower.  We  know  further  that  the  variety  of  special 
projects  presently  undertaken,  particularly  insofar  as  they  involve  forward 
planning  assistance  to  other  bureaus,  the  Program  Review  Office  and  other  gov- 
ernment agencies  is  greatly  circumscribed  by  present  staffing  limitations. 

An  example  of  forward  planning  for  fiscal  1970  and  1971  is  the  projected  auto 
pricing  study.  At  the  present  time  we  have  no  personnel  assigned  to  this  project. 
On  its  face  it  appears  to  be  a  project  of  considerable  importance  both  from  the 
public's  and  Commission's  standpoint.  It  should  be  noted  that  the  Commission 
has  under  way  investigations  of  the  auto  parts  industry,  and  automobile  warranty 
practices,  and  it  has  approved  a  special  study  of  the  automobile  industry  in  its 
concentrated  industry  program.  This  study  will  be  designed  to  assist  the  Com- 
mission in  integrating  these  various  programs  in  order  to  maximize  its  enforce- 
ment Impact. 

PROJECTED  MANPOWER  REQUIREMENTS  FOR  DIVISION  OF  INDUSTRY  ANALYSIS — FISCAL 

YEAR   1971 

T.  Maintaining  competition: 

A.  Effect  of  conglomerate  mergers 3 

B.  Studies  of  major  concentrated  industries 4 

C.  Industrial  behavior  and  market  structure 2 

D.  Advertising  and  promotion  practices 2 
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//.  Consumer  protection: 

A.  Affirmative   disclosure 2 

B.  Truth-in-lending    _ 1 

C.  Home  improvements 5 

D.  An  analysis  of  problems  in  the  medical  and  drug  industry 1 

III.  Special  and  statistical  Reports: 

A.  Trends  in  mergers 4 

B.  Program  planning  and  special  projects 13 

Total 37 

DIVISION  OF   ECONOMIC   EVIDENCE 

This  Division's  primary  function  is  to  make  economic  analyses  which  will  aid 
the  Commission  in  enforcing  the  laws  which  it  administers  and  to  assist  the  legal 
bureaus  in  the  implementation  of  enforcement  programs  designed  to  deal  with 
designated  problem  areas,  all  of  which  are  concerned  with  the  principal  goals  of 
maintaining  competition  and  protecting  the  consumer. 

Accomplishments,  fiscal  19G9 

Maintaining  Competition. — Although  practically  all  of  this  Division's  work 
involves  some  aspect  of  maintaining  competition,  only  those  projects  in  which 
this  aspect  predominated  are  reviewed.  In  addition,  the  Division  makes  studies 
and  reports  where  the  complexity  or  obscurity  of  problems  presented  warrant 
extended  research.  Thus,  the  Division's  work  separates  into  analytical  studies 
and  case  work.  The  Di\ision's  major  projects  in  each  of  these  categories  are 
given  below. 

EcoiiotniG  Report  on  the  Use  of  Games  of  Chance  in  Food  and  Gasoline  Retail- 
ing.— An  extensive  study  of  the  use  of  games  of  chance  in  retailing  was  finished 
by  this  Division  and  printed  as  a  staff  report  in  December  1968.  Among  other 
things,  the  study  concluded  that  games  were  used  by  large  grocery  chains  to 
increase  or  preserve  their  market  positions.  In  the  short  run,  games  may  raise 
a  given  chain's  market  shart  but  as  the  use  of  games  becomes  widespread,  market 
positions  tend  to  revert  to  their  pre-game  status.  Game  costs  either  lower  the 
user's  profit  or  are  paid  by  the  consumer  through  higher  grocery  prices.  As  a 
result  of  this  study,  the  Commission  inaugurated  a  rule-making  procedure  cover- 
ing the  use  of  games  of  chance  in  retailing. 

Enforcement  Policy  With  Respect  to  Mergers  in  the  Textile  Mill  Products  In- 
dustry.— Studies  by  this  Division  formed  the  basis  upon  which  these  merger 
guidelines  were  predicated.  Those  studies  showed  that  the  structure  of  the  textile 
mill  products  industry  was  changing  due  to  numerous  acquisitions  particularly 
by  the  largest  firms ;  to  substantial  increase  in  concentration  in  the  industry  and 
in  specific  product  lines  and  to  a  trend  to  integration  among  the  leading  textile 
companies.  These  changes  have  raised  entry  barriers  into  an  industry  tradi- 
tionally regarded  as  having  a  competitive  structure.  In  order  to  arrest  these 
marked  trends  away  from  a  competitive  structure,  the  Commission  issued  its 
guidelines  respecting  mergers  in  the  textile  mill  products  industry. 

Other  Staff  Studies. — A  staff  report  titled  An  Economic  Analysis  of  Structural 
Changes  in  the  Fertilizer  Industry  and  Their  Competitive  Consequences  was 
completed  in  fiscal  1969.  A  survey  of  the  automotive  parts  industry  was  also  com- 
pleted and  summarized.  This  survey  was  undertaken  because  of  the  large  number 
of  possible  Section  7  violations  in  the  auto  parts  business  that  are  under  in- 
vestigation or  have  been  the  subject  of  formal  complaints.  A  preliminary  study 
of  household  consumer  products  is  under  way,  but  due  to  lack  of  staff  it  has  not 
been  given  adequate  attention.  Many  of  the  Division's  staff  have  also  worked 
on  the  Bureau's  study  of  conglomerate  mergers.  That  study  will  attempt  to  deter- 
mine inter  alia,  the  impact  of  such  mergers  upon  competition  and  whether 
conglomerate  firms  tend  to  create  industries  that  are  not  competitively  structured. 

Case  Work. — This  is  the  area  where  attempts  are  made  to  maintain  competi- 
tion in  specific  markets  and  among  specific  firms.  Failure  here  is  quite  likely  to  be 
final.  The  Division  was  active  on  all  fronts  in  this  area  in  fiscal  1909. 

The  Division  maintains  a  day-by-day  surveillance  of  merger  activity  as  pub- 
licly reported.  Outstanding  or  significant  mergers  and  acquisitions  are  quickly 
brought  to  the  attention  of  the  Division  Chief  and  others  who  can  initiate  an 
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investigation.  At  the  start  of  an  investigation,  the  Division  helps  to  prepare 
and/or  reviews  each  letter  of  inquiry  (about  61  in  fiscal  1969)  in  Section  7 
investigations  and  has  participated  in  the  collection  of  information  in  Section  5 
investigations.  Analyses  of  the  data  gathered  during  investigation  were  pre- 
pared by  the  Division  for  about  58  matters.  The  Division  also  participated 
actively  in  most  of  the  Section  7  cases  that  were  at  the  trial  stage.  Compliance 
work  for  previously  issued  orders  as  usual  required  substantial  amounts  of 
time.  Such  work  always  has  a  high  priority,  however,  because  it  is  at  the 
compliance  stage  where  restoration  of  competition,  temporarily  lost  through 
merger,  occurs. 

Consumer  Protection — The  Commission's  program  for  consumer  protection 
was  supported  by  the  work  of  this  Division  in  a  number  of  ways  in  fiscal  1969. 
Hearings  held  as  a  result  of  the  Division's  report  on  games  of  chance  resulted 
in  the  issuance  of  trade  regulation  rules  respecting  the  use  of  such  games.  The 
Division  is  cooperating  with  the  Division  of  General  Trade  Restraints  in  an 
investigation  to  determine  if  lower  prices  to  the  user  for  hearing  aids  and 
accessories  can  be  achieved.  The  Division  is  working  closely  with  other  FTG 
staff  groups  to  ascertain  the  effects  of  the  use  of  extensive  advertising  programs 
by  synthetic  fiber  firms.  Such  programs  may  have  as  one  of  their  effects  the 
artificial  enhancement  of  fiber  prices  and  so  make  apparel  using  those  fibers 
more  expensive  to  the  consumer.  The  Division  has  under  way  a  study  of  the 
marketing  of  household  consumer  products.  This  study  may  disclose  the  relative 
importance  of  non-price  competition  in  the  sale  of  such  products  and  the  cost 
to  the  consumer  of  such  methods  of  competition. 

Programs  for  fiscal  1970  and  1971: 

Maintaining  Competition:  The  more  important  activities  planned  by  this 
Division  for  the  future  are  listed  below. 

(1)  Prc-Mcrgcr  Notification — This  project  was  begun  in  May  1969  in  close 
cooperation  with  the  Division  of  Mergers.  The  project  will  obtain  data  about 
the  largest  mergers  and  acquisitions  directly  from  the  parties  concerned.  Already 
about  a  half  dozen  investigations  have  been  opened  as  a  result  of  information 
received. 

(2)  Study  of  Conglomerate  Mergers — It  is  expected  that  substantial  time  will 
be  allocated  by  this  Division  to  an  in-depth  study  of  the  larger  conglomerates 
and  the  effect  of  their  acquisitions  on  industry  structure. 

(3)  Household  Consumer  Products — Although  severely  hampered  by  the  resig- 
nation of  the  senior  economist  supei-vising  this  study,  it  is  anticipated  that  this 
study  will  be  pursued.  The  study  should  yield  valuable  insights  into  the  nature 
and  causes  of  changes  in  industry  structure  in  this  field. 

(4)  Study  of  Company  Take-Over  Attempts— Begun  as  an  adjunct  to  the 
study  of  conglomerate  mergers,  this  investigation  can  result  in  valuable  insights 
into  the  manner  in  which  many  mergers  are  planned  and  executed.  Take-over 
attempts  can  weaken  comiietitive  aggressiveness  because  expensive  management 
talent  must  spend  time  fighting  off  the  corporate  raider  rather  than  attending  to 
the  firms'  business. 

Consumer  protection 

(1)  AutomoJjile  Pricing — The  Division  is  working  closely  with  the  Bureau  of 
Industry  Guidance  in  a  study  of  prices  charged  customers  by  automobile  dealers. 
The  Commission  has  scheduled  a  hearing  on  a  trade  regulation  rule  respecting 
automobile  pricing. 

(2)  Department  Store  Industry — The  Division  is  likely  to  be  asked  to  assist 
in,  if  not  plan  and  conduct,  a  study  of  this  industry  in  fiscal  1971. 

Requested  increase,  fiscal  1971: 

In  order  to  evaluate  the  personnel  needs  of  the  Division  of  Economic  Evidence 
in  fiscal  1971,  it  is  important  to  recognize  the  central  role  this  Division  should 
play  in  the  Commission's  enforcement  program.  This  role  must  be  meshed  with 
the  changing  broad  problems  affecting  onr  competitive  economy  with  the  view 
to  establishing  important  priorities.  A  case  in  point  is  the  allocation  of  resources 
as  between  two  major  problem  areas,  namely  the  escalating  conglomerate  merger 
movement,  on  the  one  hand,  and  the  study  of  concentrated  industries  on  the 
other.  The  staff  is  devoting  a  major  portion  of  its  resources  to  the  first  problem, 
while  making  j)lans  for  moving  into  the  concentrated  industry  studies.  A  basic 
l)remise  for  future  planning  may  be  that  some  solution  may  be  brought  to  bear 
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upon  the  wave  of  conglomerate  mergers  which  would  enable  us  to  allocate  a 
greater  amount  of  resources  to  concentrated  industry  questions.  This  would  not 
mean,  of  course,  that  merger  problems  would  not  continue.  Rather  it  would 
mean  that  we  should  move  to  implement  economic  assistance  to  divisions  other 
than  the  Division  of  Mergers,  most  notably  General  Trade  Restraints  and  Dis- 
criminatory Practices  as  efforts  are  made  to  solve  the  problems  posed  by  the 
concentrated  industries. 

In  short,  in  planning  manpower  requirements  it  is  essential  that  the  opera- 
tion:<  of  the  Division  of  Economic  Evidence  be  lieyed  in  to  broad  developments 
involving  potential  enforcement  questions  so  that  the  available  manpower  may 
be  best  deployed. 

It  is  with  this  objective  in  view  that  we  are  submitting  an  estimate  of  man- 
power requirements  for  fiscal  1971,  based  upon  the  following  data : 


Office  or  bureau 


Increase 

in  legal 

personnel 


Requested 

increase  in 

professional 

staff  of  Division 

of  Economic 

Evidence 


Office  of  General  Counsel. 6 

Restraint  of  trade: 

Division  of  Mergers 26 

Division  of  Compliance 6 

Bureau  of  Deceptive  Practices 75 

Bureau  of  Industry  Guidance 4 

Total  proposed  increase 117 


13 
1 
5 


20 


This  allocation  would  permit  flexibility  in  that  where  certain  projects  required 
more  than  one  economist  they  could  be  drawn  from  the  general  pool  of  econ- 
omists assigned  to  the  Division's  various  projects.  To  illustrate  the  allocation  of 
economists  to  projects  in  the  various  divisions,  if  1  economist  were  to  be  as- 
signed, say,  to  a  project  in  the  Division  of  General  Trade  Restraints,  this  would 
mean  that  while  in  reality  perhaps  3  economists  might  be  needed  for  the  study 
of  reciprocity,  2  of  those  could  be  considered  as  back-up  economists  for  problems 
developing  in  an  area  which  might  not  require  full  time  economic  help,  for  in- 
stance, hearing  aids  and  razor  blades.  Similarly,  projects  in  the  Division  of 
Discriminatory  Practices  involve  many  structural  and  behavioral  aspects  and 
require  study  in  order  to  formulate  the  most  effective  program  against  dis- 
criminatory practices.  For  example,  in  the  past  Division  of  Economic  Evidence 
has  been  called  upon  to  assist  in  the  evaluation  of  apparel  and  department  store 
cases.  An  analysis  of  a  proposed  pilot  study  of  the  department  store  industry  is 
a  pending  project  in  the  Bureau  and  the  Division  is  likely  to  become  involved 
as  well  as  the  Division  of  Industry  Analysis.  In  industries  such  as  automotive 
replacement  parts,  drugs,  and  major  appliances,  there  is  much  industry  expertise 
which  the  Division  of  Economic  Evidence  has  developed  and  which  could  be 
readily  tapped  in  developing  an  effective  antidiscrimination  program  in  those 
industries.  These  are  only  examples,  but  examples  based  on  past  experience. 

It  should  be  emphasized  that  approximately  75  percent  of  this  Division's  man- 
power in  recent  years  has  been  devoted  to  economic  work  in  connection  with  the 
activities  of  the  Division  of  Mergers.  It  is  clear  that  emerging  problems  will  re- 
quire the  deployment  of  more  economists  in  this  area.  Mergers  have  increased 
by  leaps  and  bounds  and  it  is  in  this  area  that  the  greatest  need  for  additional 
resources  is  likely  to  be  found,  and  upon  which  most  of  the  increase  over  our 
current  allocation  of  some  27  employees,  of  which  currently  18  are  professional 
economists,  is  based. 

But  the  above  allocation  does  not  mean  that  no  resources  would  be  allocated 
to  rendering  economic  assistance  to  the  Division  of  General  Trade  Restraints 
and  to  the  Division  of  Discriminatory  Practices.  It  only  means  that  on  the  basis 
of  present  forecasts  the  merger  problem  in  fiscal  1971  will  have  a  claim  on  a 
greater  share  of  the  Division's  resources  than  other  problems  pressing  for  reso- 
lution. Should  the  merger  movement  slow  down,  more  resources  would  undoubt- 
edly be  applied  to  the  problems  likely  to  be  considered  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act  and  of  the  Robinson-Patman  Act. 
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DIVISION    OF   FINANCIAL    STATISTICS 

One  of  the  important  missions  of  this  Division  is  to  make  available  to  the 
Commission  and  to  the  public  more  and  better  statistical  information  about  the 
structure  of  American  industrial  corporations.  A  significant  step  toward  achiev- 
ing this  mission  would  be  to  centralize  in  the  Division  of  Financal  Statstics  the 
reporting  program  now  divided  between  FTC  and  SEC.  This  is  the  Division's 
request  for  fiscal  1971. 

There  are  87  multi-billion-dollar  manufacturing  corporations,  according  to  the 
most  recent  FTC-SEC  quarterly  report.  These  87  own  nearly  half  of  the  total 
assets  of  all  corporate  manufacturers.  Of  the  569  firms  which  now  own  nearly 
three-fourths  of  all  corporate  manufacturing  assets,  524  report  to  SEC  and  45 
to  FTC.  While  FTC  obtains  each  quarter  information  as  to  the  ownership,  sales, 
product  mix,  profitability,  and  the  like  of  all  large  privately-owned  manufactur- 
ing corporations,  it  does  not  have  similar  data  for  large  publicly-owned  firms. 

Approximately  8,300  firms  now  report  to  FTC  in  the  FTC-SEC  quarterly  finan- 
cial reporting  program.  If  the  2,541  firms  which  report  to  SEC  were  to  report 
instead  to  FTC,  economic  information  not  heretofore  available  to  FTC  could  be 
developed  for  use  on  a  continuing  basis.  Such  centralization,  which  would  be 
extremely  valuable  to  the  Commission  in  improving  investigational  planning  and 
deploying  its  resources,  can  be  accomplished  at  a  cost  not  exceeding  20  man  years, 
composed  of  10  professional  and  10  clerical  employees.  Because  of  the  need  for 
this  information  and  the  very  high  rate  of  return  of  es-sential  data  at  relatively 
low  cost,  this  project  should  be  given  high  priority,  in  the  Commission's  budget 
for  fi.scal  1971. 

Bureau  summary — Increases  requested,  1971 

Office  of  the  director  (12)  :  1  GS-5  clerk-stenographer;  7  GS-4  clerks; 

4  GS-2  clerk-typists $60,000 

Division  of  economic  evidence  :  2  GS-15  economists ;  1  GS-14  economist ; 

2  GS-13  economists  ;  4  GS-12  economists :  5  GS-11  economists  ;  3  GS-9 
economists  ;  3  GS-7  economists 249,  000 

Division  of  industry  analysis:  1  GS-15  economist;  1  GS-14  economist;  1 
GS-13  economist :  2  GS-12  economists ;  3  GS-11  economists ;  1  GS-9 
economist;  1  GS-7  economist 131,  000 

Divi-sion  of  financial  statistics:  1  GS-13  accountant;  2  GS-12  account- 
ants ;  3  GS-11  accountants ;  5  GS-9  accountants  :  2  GS-7  accountants  ; 

3  GS-6  clerks;  4  GS-5  clerks 180,000 

Total  personnel  compensation   (62  new  positions) 620,000 

Travel    5, 000 

Total  625,000 


Other  Expenses 

The  sum  of  $4,485,000  is  required  for  costs  other  than  salaries  for  fiscal  year 
1971.  These  costs  are  itemized  in  the  following  table : 


Item  of  expense 


Personnel  benefits 

Travel  and  transportation  of  persons 

Transportation  of  things 

Rent,  communications,  and  utilities 

Printing  and  reproduction 

Other  services 

Supplies  and  materials 

Equipment 

Total -.-        3, 300, 000 


Allotment, 

Requested, 

Increases, 

fiscal  year 

fiscal  year 

fiscal  year 

1970 

1971 

1971 

$1,362,000 

51,722,000 

$360, 000 

515,000 

745, 000 

230,  000 

11,000 

17, 000 

6,000 

594,  000 

879,  000 

285,  000 

103,  000 

171,000 

68.  000 

244,  000 

369, 000 

125.000 

251,000 

321,000 

70,  000 

220,  000 

261.000 

41,000 

4,485,000  1,185,000 
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PERSONNEL  BENEFITS 


The  sum  of  $1,722,000  is  required  for  personnel  benefits  as  shown  in  the  fol- 
lowing table.  These  benefits  are  statutory  and  the  cost  reflects  the  Commission's 
pro  rata  share  for  these  items. 

[Amount  in  dollars] 


Fiscal  years- 


Allotment 
1970 


Requested 
1971 


Increases 
1971 


CSC  retirement  fund $1,170,500  $1,480,000             $309,500 

CSC  employee  life  insurance 63,000  79,500 

Employee  health  benefits 112,000  141,500 

Employers'  shares  PICA  taxes 8,  500  11, 000 

Incentive  awards _.  2,500  3,000 

Public  health  services 5,000  6,500 

Allowances  for  uniforms 500  500 

Totals 1,362,000  1,722.000              360,000 


16,  500 

29,  500 

2,500 

500 

1.500 

TRAX'EL   AND   TK AN gPOKT ATION    OF   PERSONS 

The  amount  of  $745,000  is  required  for  travel  expenses  in  1971  which  is  an 
increase  of  $230,000  over  the  allocation  for  1970.  This  amount  will  provide  for 
the  payment  of  transportation  expenses,  rental  of  automobiles,  subsistence,  in- 
cidental expenses  and  mileage  costs  for  the  use  of  privately  owned  automobiles 
for  official  travel. 

This  increase  of  $230,000  is  explained  and  justified  in  the  Bureau  requests  as 
follows :  $150,000  for  Field  Operations ;  $30,000  for  Deceptive  Practices ;  $20,000 
for  Restraint  of  Trade  ;  $15,000  for  Textiles  and  Furs ;  $10,000  for  General  Coun- 
sel ;  and  $5,000  for  Economics.  This  increase  is  required  to  provide  travel  for  265 
new  professional  employees.  It  is  estimated  that  150  of  these  will  travel  an 
average  of  35  days  per  year.  Also,  1970  per  diem  increase  will  bring  minimum 
cost  of  all  travel  to  an  average  of  $45  per  day. 

TRANSPORTATION   OP  THINGS 

Funds  in  the  amount  of  $17,000  are  requested  for  this  item  in  1971,  which  is 
an  increase  of  $6,000  over  the  allocation  for  1970  which  will  be  needed  to  defray 
the  costs  of  moving  household  goods  and  increased  allowances  for  field  employees 
who  are  transferred  during  the  year  in  accordance  with  P.L.  89-516  and  Bureau 
of  the  Budget  Circular  A-56. 

RENTS,    COMMUNICATIONS    AND   UTILITIES 

Rents  and  utilities 

It  is  estimated  that  $365,000  will  be  needed  for  payment  to  General  Services 
Administration  for  additional  space  necessary  for  the  new  employees  requested, 
which  is  an  increase  of  $175,000  over  the  allocation  for  space  in  1970.  Additional 
space  will  be  required  in  the  field  offices  as  well  as  in  Washington. 

A  data  bank  was  established  in  1969  and  it  will  be  necessary  to  include  in  this 
bank  pertinent  corporate  and  financial  information  concerning  business  corpora- 
tions. $25,000  is  requested  to  provide  two  disc  storage  units  and  to  annualize 
the  cost  of  tape  drives  installed  in  1970.  (See  Division  of  Data  Processing  for 
detailed  justification. ) 

An  increase  of  $45,000  is  requested  for  rental  costs  for  additional  Xerox  and 
print  shop  equipment  and  also  for'  increased  use  of  existing  equipment. 


Fiscal  years- 


Allotment 
1970 


Requested 
1971 


Increases 
1971 


Additional  space  rental  (GSA) $190,000  $365,000  $175,000 

ADP  equipment  rental 43,000  68,000  25,000 

Xerox  and  print  shop  equipment  rental 90,000  135,000  45,000 

Total.... 323, 000  568, 000  245, 000 


IISO 

Communication  services 

Fuuds  in  the  amount  of  $311,000  are  requested  for  communication  services 
which  represent  an  increase  of  $40,000  over  the  allocation  of  $271,000  for  fiscal 
year  1970.  This  represents  the  additional  cost  of  telephone,  telegraph,  and  postal 
services  which  will  be  required  in  fiscal  year  1971  and  includes  installation  of 
substantial  additional  equipment  as  well  as  service  charges. 

PRINTING    AND    REPRODUCTION 

Funds  in  the  amount  of  $171,000  are  requested  for  printing  of  the  Commis- 
sion's volumes  of  Decisions,  statutes,  court  briefs,  and  miscellaneous  adminis- 
trative printing.  This  represents  an  increase  over  1970  of  $68,000  of  which 
$38,000  is  for  printing  an  extra  volume  of  Commission  Decisions  and  $30,000  for 
miscellaneous  printing  of  pamphlets.  Guides,  etc.  for  Truth-in-Lending,  Flam- 
mable Fabrics,  and  Packaging. 

OTHER  SERVICES 

This  account  includes  all  miscellaneous  items  not  otherwise  classified.  The 
increases  necessary  because  of  higher  costs  are  as  follows: 


Fiscal  year- 


Allotment,         Requested,  Increases, 

1970  1971  1971 


Building  alterations 565,000  ?115,000              $50,000 

Repairs  to  equipment 30,000  45,000                  5,000 

Stenographic  reporting  services 38,000  53,000                l^SxS 

ExhibKs  and  testing- 71,000  9,000                20,000 

Employee  training  . - 25.000  45,000                20,000 

Miscellaneous  expenses 5,000  5,  UUU 

Special  services—Government  agencies: 

BOASI— Corporate  statistics - - —  6, 000                6, 000 

Internal  revenue— Corporate  statistics —  9.000               9,000 

Total - - .— ^— -  244, 000  369, 000              125, 000 


SUPPLIES    AND    MATERIALS 

Funds  in  the  amount  of  $321,000  are  requested  for  supplies  and  materials 
representing  an  increase  of  $70,000  over  the  allocation  for  1970.  This  increase 
is  necessary  because  of  the  increased  cost  of  supplies  and  materials. 

Included  in  this  request  is  the  cost  of  the  annual  library  order  for  subscrij)- 
tions  and  publications  amounting  to  approximately  $57,000. 

EQUIPMENT 

Funds  in  the  amount  of  $261,000  are  requested  for  new  equipment  in  fiscal  year 
1971,  which  represents  in  increase  of  $41,000  over  the  allocation  for  1970  to  pro- 
vide the  following  items : 

Cigarette  laboratory  equipment $45,  000 

Desks,  chairs,  typewriters,  and  so  forth  for  new  clerical  employees.    60,  000 

Furniture  for  new  professional  employees 40.  000 

Additional  multilith  machines 6,  000 

Replacement  of  worn  out,  obsolete  equipment  consisting  of  type- 
writers, other  office  machines,  furniture,  and  print  shop  equip- 
ment      90. 000 

Purcliase  of  duplicating  equipment  now  on  rental 20,  000 

Total 261,  000 

The  above  equipment  estimates  for  furniture  for  414  new  employees  are 
extremely  conservative  and  are  dependent  on  securing  a  large  amount  of  excess 
property  from  other  government  sources. 
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Federal  Trade  Commission, 
Washington,  B.C.,  November  20, 1969. 
Hon.  Robert  P.  Mayo, 
Director,  Bureau  of  the  Budget, 
Washington,  D.C. 

Dear  Mr.  Mayo:  The  Commission  has  carefully  reviewed  and  evaluated  tlie 
1971  budget  authority  recommended  by  the  Bureau  of  the  Budget  for  the  Federal 
Trade  Commission.  Your  recommendation  of  $22,750,000  does  not  provide  suffi- 
cient increased  resources  to  attain  our  most  signiticant  program  objectives  and 
effectively  cope  with  increasing  workloads  in  the  critical  areas  reflected  in  our 
stringent' 1971  budget  proposal.  Although  the  Commission  recognizes  the  impor- 
tance of  the  Administration's  overall  policy  of  fiscal  restraint,  it  is  unanimously 
requested  that  you  restore,  as  discussed  below,  the  resources  disallowed  by  the 
Bureau  of  the  Budget.  Also,  we  request  that  you  reconsider  the  decision  to 
eliminate  12(5  positions  and  $1,500,000  from  FTC's  mandatory  program  re- 
sponsibilities under  the  Wool  Products  Labeling  Act,  the  Textile  Fiber  Products 
Identification  Act,  and  the  Fur  Products  Labeling  Act.  We  strongly  feel  that  this 
decision  was  based  upon  a  misunderstanding  of  the  ABA  Study,  and  our  manda- 
tory responsibilities  to  the  Congress  under  these  statutes. 

Since,  in  many  instances,  the  Commission  has  received  only  minimal  resources 
in  its  appropriations  during  the  past  several  years  for  mandatory  statutory  re- 
sponsibilities, the  Commission  requests  that  the  Bureau  of  the  Budget  restore 
182  positions  and  $2,100,000  as  highlighted  in  the  justification  which  follows : 


1971  authorization 
from  Budget  Bureau 


Bureau  or  office 


Positions 


Commission  request 
for  restoration 


Amount        Positions 


Amount 


Office  of  Program  Review .._ 1         $18,000 

Office  of  Administration 8  45, 000 

Office  of  Secretary 7  45, 000 

Office  of  General  Counsel 5  78, 000 

Bureau  of  Restraint  of  Trade 19         200,  000 

Bureau  of  Deceptive  Practices 50         649,000 

Bureau  of  Textiles  and  Furs -126  -1,  500,  000 

Bureau  of  Field  Operations 100      1,  000,  000 

Bureau  of  Industry  Guidance 

Bureau  of  Economics 25  250, 000 

General  operating  expenses 565,000 

Totals 89      1,350,000 


-1-8  -H $61,  000 

+10  -1-45, 000 

+4  +35, 000 

+11  +110,000 

+i26"+ir500^000 

""+6  +57,'000 

+17  +190,000 

+102,000 

+182  +2, 100,  000 


Office  of  administration 

The  Bureau  of  the  Budget  is  requested  to  restore  eight  positions  and  $61,000 
to  the  Office  of  Administration.  When  initially  considering  this  request  within  the 
Commission,  five  positions  were  eliminated  since  it  was  believed  that  only  IG  posi- 
tions would  be  necessary  to  satisfactorily  accomplish  program  requirements. 

Only  two  of  these  positions  are  requested  for  the  Division  of  Personnel ;  one 
to  service  the  additional  1971  positions  now  approved  by  the  Bureau  of  the 
Budget,  in  line  with  the  ratio  of  one  to  125  people,  and  the  other  to  conduct  ex- 
tensive recruitment  campaigns  for  positions  in  disciplines  not  presently  utilized 
by  FTC. 

The  other  14  positions  are  requested  without  regard  to  our  overall  request  for 
additional  resources  for  the  Commission.  Instead,  they  are  directly  related  to 
specific  programs  currently  underway.  For  example,  five  additional  programmers 
and  systems  analysts  are  requested  for  the  Division  of  Data  Processing  to 
provide  an  in-house  facility  for  augmenting  our  data  bank  with  specific  informa- 
tion necessary  to  effectively  carry  out  our  operating  activities.  A  study  has  been 
made  of  Commission  information  requirements  and  this  minimum  force  is  truly 
needed  if  we  are  to  carry  on  efficiently  and  utilize  .to  the  fullest  extent  the  in- 
creased computer  capacity  obtained  this  year  by  doubling  the  memory  and  adding 
four-tape  drives. 

Two  positions  are  requested  for  the  Management  Staff  since  this  area  has 
been  significantly  under-manned  in  past  years  and  organizational  and  procedural 
studies  must  be  undertaken. 

The  Division  of  Administrative  Services  needs  six  additional  positions  to 
augment  the  currently  under-staffed  messenger  force;  to  cope  with  increasing 
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workloads  in  the  Print  Shop  now  requiring  excessive  overtime  costs  to  meet 
the  Commission's  requirements  ;  and  for  telephone  service. 

One  position  in  the  Office  of  the  Director  is  requested  to  provide  an  addi- 
tional Management  Intern.  It  is  essential  that  this  type  of  talent  be  recruited  and 
trained  if  the  administrative  operations  of  the  Federal  Trade  Commission  are  to 
effectively  support  substantive  programs. 

Office  of  the  secretary 

The  Office  of  the  Secretary  is  inadequately  staffed  to  carry  out  its  important 
responsibilities  in  an  effective  manner.  Considerable  overtime  costs  have  been 
incurred  during  the  past  several  years  because  of  severe  resource  limitations. 

In  the  first  quarter  of  1970  alone,  increasing  workloads  were  noted.  For  ex- 
ample, within  the  Division  of  Legal  and  Public  Records,  the  Correspondence  Sec- 
tion processed  approximately  4,000  complaints  and  inquiries  and  over  600  follow- 
up  letters.  Many  merger/divestiture  matters  were  placed  on  the  public  record, 
some  of  which  evinced  widespread  interest  from  the  public.  Considerable  public 
interest  was  expressed  also  in  the  trade  restraints  hearings  on  automobile  price 
advertising  practices,  incandescent  light  bulbs,  unsolicited  credit  cards,  and 
the  merger  notification  program.  Also,  the  Public  Reference  Section  received  over 
150  visitors  interested  in  matters  of  public  record,  and  handled  numerous  in- 
quiries as  a  certain  Commission  procedures,  particularly  in  the  field  of  issuance 
of  voluntary  compliance  and  consent  orders.  The  Distribution  Section  processed 
over  9,000  requests  from  the  general  public  for  publications,  which  ranged  from 
FTC  consumer  education  literature  suitable  as  teaching  aids  to  the  Commission's 
statements  on  merger  enforcement  policies. 

In  1971,  increased  workloads  are  expected  for  the  Office  of  the  Secretary  as  a 
result  of  approved  increases  in  other  activities  of  the  Commission,  additional 
requests  from  the  general  public  and  others  on  matters  of  public  record,  and 
increased  liaison  activities  with  the  Congress  and  other  Government  agencies. 
We  also  anticipate  a  significant  increase  in  visitors  attributed  to  continued 
public  interests  in  the  activities  of  the  Commission,  as  well  as  increased  dis- 
tribution of  consumer  pamphlets  relating  to  consumer  protection  activities.  Ac- 
cordingly, it  is  requested  that  the  1971  request  for  10  additional  positions  and 
.$45,000  be  restored  in  full. 

Office  of  the  General  Counsel 

The  Conunission  requests  that  the  Bureau  of  the  Budget  restore  four  posi- 
tions and  $35,000  to  carry  out  important  functions  within  this  Office.  The  disal- 
lowance of  any  portion  of  resources  originally  requested  will  seriously  impair 
the  Office's  ability  to  handle  Its  increased  workload,  and  will  hinder  support 
of  the  Commission's  planned  drive  against  consumer  deception  and  fraud. 

The  Division  of  Litigation,  in  addition  to  its  normal  duties  of  defending  Com- 
mission decisions  in  court  actions  for  review,  has  responsibility  for  backing  up 
the  Commission's  enforcement  bureaus  in  two  critical  areas,  among  others.  These 
are  (1)  by  vigorous  enforcement  of  .subpoenas  through  action  in  U.S.  District 
Courts  (in  conjunction  with  the  Department  of  .Justice)  where  persons  or  firms 
have  refused  to  produce  information  demanded  by  the  Commission,  and  (2) 
by  prompt  defense  against  declaratory  and  injunctive  actions  seeking  to  inter- 
fere with  Commission  law  enforcement  efforts.  Both  types  of  court  actions  have 
increased  substantially  in  1070,  and  will  continue  to  increase  in  1971  as  persons 
and  corporations  under  investigation  or  challenged  by  the  Commission  attempt 
to  delay  or  thwart  Commission  action.  The  additional  attorney  positions  are 
crucial  to  enable  the  Division  of  Litigation  to  render  speedy  and  competent  sup- 
port for  the  Commission's  planned  law  enforcement  program  in  1971. 

The  Division  of  Legal  Services  cannot  perform  the  functions  for  which  it  was 
recently  established  by  the  Commission  unless  the  Bureau  of  the  Budget  restores 
the  resources  originally  requested.  In  order  to  perform  its  policy-making  and  ad- 
ministrative duties  efficiently  the  Commission  must  be  provided  with  adequate, 
competent  and  speedy  legal  services  of  many  kinds.  The  Division  of  Legal  Serv- 
ices consists  essentially  of  a  pool  of  selected  attorneys  capable  of  solving  prob- 
lems, conducting  legal  research,  preparing  opinions,  writing  memorandums,  and 
of  performing  similar  work,  frequently  on  an  urgent  basis,  directly  to  assist  the 
Commission  or  individual  Commissioners.  The  Division  of  Legal  Services  has 
already  contributed  to  the  efficiency  of  the  Commission  by  relieving  it  of  work  pre- 
viously not  delegated.  In  fact,  the  bulk  of  the  assignments  handled  by  the  Divi- 
sion of  Legal  Services  have  never  before  been  handled  by  the  Officer  of  General 
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Counsel.  The  Division  was  established  to  relieve  the  Commission,  and  individual 
Commissioners,  of  many  legal  functions  which  previously  burdened  the  Commis- 
sion, and  preempted  effort  and  time  which  could  be  spent  more  profitably  by  the 
Commission  in  performing  such  fundamental  functions  as  policy-making  and  pro- 
gram planning. 

Additional  resources  are  also  needed  for  the  Division  of  Legislation — Federal 
State  Cooperation.  An  attorney  is  needed  to  assist  in  the  field  of  cooperation 
between  the  Commission  and  state  and  local  governmental  agencies  to  imple- 
ment concerted  programs  to  combat  consumer  deception  at  the  local  level.  Res- 
toration of  resources  will  enhance  the  Commission's  efforts  to  fight  victimiza- 
tion of  the  public  through  coordination  of  state  and  local  efforts  with  those  of 
the  Commission. 

Bureau  of  Restraint  of  Trade 

It  is  requested  that  the  resources  approved  by  the  Bureau  of  the  Budget 
for  1971  be  increased  by  11  positions  and  $110,000,  principally  to  fund  expanding 
program  requirements  within  the  Office  of  the  Director  and  the  Division  of 
Compliance. 

In  the  Office  of  the  Director  it  is  absolutely  imperative  that  additional  funds 
be  granted  to  provide  the  expertise  necessary  to  assure  the  most  efficient  and 
effective  combination  of  resources  necessary  to  achieve  our  program  objectives 
for  halting  restraints  of  trade  and  discriminatory  practices.  In  addition,  clerk- 
stenographer  positions  are  needed  to  expeditiously  process  the  increasing  and 
critical  workloads  generated  by  the  operating  divisions. 

In  the  Division  of  Compliance  adequate  resources  do  not  exist  to  effect 
compliance  with  restraint  of  trade  order.*,  particularly  those  halting  illegal 
mergers  and  requiring  divestitures.  Because  of  resource  limitations  over  the 
past  several  years  the  division  continues  to  be  behind  in  servicing  many  aspects 
of  these  orders.  Also  to  be  processed  are  an  increasing  number  of  merger  clear- 
ances under  final  orders  requiring  respondents  to  seek  prior  FTC  approval 
before  making  an  acquisition  in  any  product  line  covered.  By  1971,  even  v^■ith 
the  most  conservative  estimate  of  increasing  workloads  in  these  areas,  at  least 
14  man-years  will  be  required  on  a  continuing  basis  to  handle  Section  7  final 
orders  alone. 

Similar  workload  increases  at  the  Compliance  level  are  projected  in  both 
the  Section  5  and  Robinson-Patman  Act  activities.  Also,  since  the  Division  of 
General  Trade  Restraints  anticipates  increased  caseloads  in  price  fixing,  oligopo- 
listic practices,  producer  goods  in  concentrated  industries,  food  products,  fuel, 
retail  food  industry,  and  office  equipment,  expanded  compliance  action  must  be 
undertaken.  Likewise,  estimates  of  increased  activity  by  the  Division  of  Dis- 
criminatory Practices  In  food  distribution,  dairy  products,  fresh  fruits  and 
vegetables,  publishing,  automotive  parts,  drugs,  and  other  commodities  necessitate 
that  additional  resources  be  requested  for  expanding  compliance  activities. 

Bureau  of  Textiles  and  Furs 

The  Wool  Products  Labeling  Act  was  passed  by  the  76th  Congress  and  signed 
by  President  Roosevelt,  the  Fur  Products  Labeling  Act  was  passed  by  the  82nd 
Congress  and  signed  by  President  Truman.  The  Flammable  Fabrics  Act  was 
passed  by  the  S3rd  Congress  and  signed  by  President  Eisenhower  and  was 
amended  and  revised  by  the  90th  Congress  and  signed  by  President  Johnson. 
The  TextUe  Fiber  Products  Identification  Act  was  passed  by  the  85th  Congress 
and  signed  by  President  Eisenhower.  Each  of  these  Acts  was  passed  by  Congress, 
after  long  and  deliberate  hearings,  to  correct  abuses  in  the  industries  that  they 
cover  and  each  of  the  Acts  specifically  sets  forth  in  its  preamlde  that  it  is 
intended  to  protect  the  American  consumer,  and  they  do  so  in  fact  protect  them. 

These  labeling  laws  are  needed  more  today  than  when  they  were  originally 
enacted.  The  development  of  new  man-made  fibers,  new  finishes  for  textiles,  and 
new  processing  of  furs  makes  it  more  necessary  than  ever  that  the  American 
consumer  be  protected  from  predators.  In  fact,  if  these  labeling  laws  are  not 
enforced,  there  will  be  utter  chaos  in  the  marketplace.  For  example,  a  consumer 
may  want  to  buy  a  wool  coat  but  could  well  buy  a  coat  made  out  of  synthetic  fiber 
which  has  all  of  the  appearance  of  wool  but  would  lack  the  qualities  of  that  fiber. 

In  1969,  with  an  average  of  39  field  investigators,  the  Bureau  of  Textiles  and 
Furs  made  some  19.996  insi)ections,  under  the  Wool,  Fur,  Textile,  and  Flammable 
Fabrics  Acts,  of  fabric  and  garment  manufacturers  importers,  and  retailers.  In 
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addition  these  same  field  investigators  completed  167  formal  investigations.  Over 
95%  of  the  formal  investigations  of  the  Bureau  of  Textiles  and  Furs  resulted 
from  information  obtained  in  the  course  of  the  inspection  work.  These  two  activi- 
ties are  complementary  to  each  other.  In  1969  the  Commission  issued  a  total  of 
221  cease  and  desist  orders,  of  which  126  orders  were  under  the  four  Acts  ad- 
ministered by  the  Bureau  of  Textiles  and  Furs. 

All  of  the  126  cease  and  desist  orders  issued  by  the  Commission  in  1969  under 
the  Wool,  Fur,  Textile,  and  Flammable  Fabrics  Acts  restrained  the  respondents 
from  actions  declared  by  Congress  to  be  false  and  deceptive  under  the  Wool, 
Fur,  and  Textile  Acts  or  restrained  the  respondents  from  manufacturing  or  dis- 
seminating dangerously  flammable  fabrics  intended  for  use  in  wearing  apparel 
or  articles  of  wearing  apparel  under  the  Flammable  Fabrics  Act. 

In  addition,  through  its  inspection  work,  the  Bureau  has  kept  a  constant  check 
on  previous  orders  of  the  Commission  imder  these  Acts.  The  staff  of  the  Com- 
pliance Section  of  the  Bureau  of  Textiles  and  Furs  during  this  period  of  time 
consisted  of  a  supervisory  attorney  and  four  other  attorneys  who  policed  the 
orders  issued  by  the  Commission  during  1969  liy  obtaining  compliance  reports. 
In  addition,  compliance  investigations  were  initiated  as  the  result  of  the  inspec- 
tion program  against  several  violators  of  Commission  orders.  A  settlement  of  one 
of  the  Bureau's  civil  penalty  suits  resulted  in  an  injunction  with  a  penalty  of 
$15,100  for  distributing  dangerously  flammable  aiiicles  of  wearing  apparel. 

The  budget  of  the  Bureau  of  Textiles  and  Furs  for  1970  has  been  pa.ssed  by 
both  the  House  of  Representatives  and  the  Senate.  This  budget  substantially  in- 
creases the  personnel  for  enforcement  of  the  Flammable  Fabrics  Act,  covering 
both  imported  and  domestic  products,  and  for  additional  enforcement  of  the 
labeling  requirements  of  imported  wool  and  textile  products.  The  favorable  action 
by  the  House  and  the  Senate  on  the  1970  budget  of  the  Bureau  of  Textiles  and 
Furs  indicates  that  the  Congress  is  still  vitally  interested  in  enforcing  the  label- 
ing statutes  and  the  Flammable  Fabrics  Act.  Additionally,  the  President  on 
several  occasions  has  publicly  stated  his  wholehearted  support  for  consumer 
protection.  In  the  hearings  before  the  Senate  Commerce  Committee  on  November 
19,  1969,  Chairman-Designate  Weinberger,  was  specifically  asked  if  he  intended 
that  the  Wool,  Textile,  and  Fur  Acts,  along  with  the  Flammable  Fabrics  Act, 
be  vigorously  enforced.  Mr.  Weinberger's  reply  was  in  the  afiirmative. 

It  seems  somewhat  ironic  that  while  the  Congress  and  the  President  have 
endorsed  the  present  consumer  legislation  on  the  books  and  have  proposed 
additional  legislation  of  this  type,  the  Bureau  of  the  Budget  would  nullify  three 
of  the  fundamental  consumer-protection  acts  by  deleting  the  funds  for  their 
enforcement.  By  its  action,  the  Bureau  of  the  Budget  has  allowed  less  than 
$400,000  and  50  positions  for  the  enforcement  of  the  Flammable  Fabrics  Act 
during  1971.  When  considering  the  safety  and  lives  of  our  Nation's  consumers, 
it  is  unconscionable  to  expect  those  meager  resources  to  adequately  provide 
inspection  of  manufacturers,  wholesalers,  retailers  and  importers  of  potentially 
dangerous  fabric  and  wearing  apparel  in  50  States  of  the  Union,  and,  in  addition, 
to  make  the  required  tests,  investigations,  preparations  for  trial,  and  try  cases 
arising  out  of  violations  of  the  Flammable  Fabrics  Act,  and  at  the  same  time 
to  police  the  Commission's  orders  in  such  cases. 

Under  the  present  operation  of  the  Bureau  of  Textiles  and  Furs,  all  of  the 
field  investigators  are  assigned  responsibility  in  their  inspection  work  to  be  on 
the  alert  for  questionable  dangerously  flammable  fabrics  and  wearing  apparel. 
Such  cases  arising  under  the  Flammable  Fabrics  Act  are  given  priority  by  both 
the  field  men  and  the  trial  attorneys  when  violations  of  the  statute  are  discovered. 
Under  the  proposed  budget  for  the  Bureau  in  1971.  there  will  be  less  than  half 
the  investigators  to  watch  for  questionable  items  in  their  inspections,  and  only 
a  fraction  of  the  trial  attorneys  presently  available  to  try  any  violations.  Such 
a  reduction  occurs  at  the  very  same  time  that  the  Department  of  Commerce  is 
vigorously  preparing  to  promulgate  standards  which  will  vastly  increase  the 
number  and  type  of  products  to  be  policed  under  this  statute.  Such  a  reduction 
of  force  of  the  Bureau  of  Textiles  and  Furs  would  appear  to  be  a  striking  example 
of  false  economy. 

It  would  appear  that  the  Bureau  of  the  Budget  by  its  proposed  action  which 
in  effect  nullifies  the  enforcement  of  the  Wool,  Fur,  and  Textile  Labeling  Acts, 
is.  in  effect,  depriving  the  American  consumer  of  vital  information  that  he  needs. 
Typical  of  this  is  a  recent  article  by  Mrs.  Margaret  Danna,  a  syndicated  columnist 
and  well-known  consumer  consultant,  who  is  perhaps  as  close  to  the  pulse  of  the 
consumer  as  any  person,  which  article  said  in  part : 


1185 

The  laws  that  concern  fabrics,  garments,  furs,  and  the  truthful,  accurate 

labeling  of  these  things  are  administered  by  the  Federal  Trade  Commission 

as  required  by  Congress.  I  have  steadily  watched  the  serious  and  concerned 

way  in  which  this  agency  looks  after  the  consumer  interest  in  this  field  of 

honest  claims.  Millions  of  women  know  very  well  how  important  to  them  and 

their  families  fabrics  are.  I  suspect  all  these  women  will  resent  vigorously 

the  recent  report  of  the  American  Bar  Association,  which  downgrades  this 

FTC  work  as  "trivLal".  and  chides  the  FTC  for  bothering  about  all  this  textile 

labeling.  Any  intelligent  woman  knows  fabric  honesty  is  not  "trivial." 

The  Commission  urgently  requests  that  you  restore  in  full  the  126  positions 

and  $1,500,000  disallowed  for  enforcement  of  its  statutory  responsibilities  under 

the  Wool  Products  Labeling  Act,  the  Textile  Fiber  Products  Identification  Act, 

and  the  Fur  Products  Labeling  Act. 

Bureau  of  industry  guidance 

The  Bureau  of  the  Budget  is  requested  to  restore  in  full  the  1971  request  for 
six  additional  positions  and  $57,000  for  this  Bureau,  principally  to  finance 
expanding  program  requirements  within  the  area  of  industry  guides  and  trades 
regulation  rules. 

For  the  Division  of  Industry  Guides  to  better  protect  the  widespread  interests 
of  consumers,  two  positions  and  $22,000  are  urgently  requested.  Particular  atten- 
tion must  be  directed  towards  eradicating  such  new  problems  as  the  false  adver- 
tising claims  made  for  proprietary  drugs,  as  well  as  the  false  and  misleading 
guarantees  and  warranties  of  major  home  appliances  which  plague  virtually  the 
entire  consumer  community.  In  addition,  new  programs  and  companion  compli- 
ance efforts  are  needed  to  maintain  competition  in  various  industries  such  as  toys, 
broadloom  carpvet,  and  tobacco  auction  markets.  Planning  will  continue  to  strike 
a  balance  between  efforts  expended  to  develop  new  guides  and  time  spent  in 
obtaining  compliance  with  those  which  have  been  promulgated. 

In  the  Division  of  Trade  Regulation  Rules  increased  emphasis  must  be  placed 
on  matters  of  con.sumer  protection  in  special  fields,  as  well  as  the  elimination  of 
trade  restraints,  in  the  latter  field,  emphasis  will  continue  to  be  placed  on  the 
promulgation  of  rules  to  correct  practices  involving  discriminatory  pricing  and 
advertising  allowances  under  Sections  2(a)  and  2(d)  of  the  amended  Clayton  Act. 
With  respect  to  consumer  protection,  particular  emphasis  is  centered  on  programs 
affecting  health  and  safety  for  consumers  and  the  curtailing  of  offensive  deceptive 
practices. 

Once  a  Trade  Regulation  Rule  is  issued,  the  work  of  the  Division  does  not  end. 
Normally  a  period  of  six  to  twelve  months  intervenes  the  adoption  and  effective 
date  of  a  Rule.  This  is  the  i)eriod  of  counseling  and  interpretting  during  which 
the  staff  assists  affected  parties.  Thereafter  a  compliance  program  is  undertaken. 
The  procedure  usually  followed  is  to  write  to  affected  parties  approximately  sixty 
days  before  the  effective  date  of  the  Rule  reminding  them  of  the  Rule  require- 
ments and  offering  our  assistance  if  needed.  On  the  effective  date,  a  second  letter 
follows  requesting  these  parties  to  show  the  manner  of  their  compliance  with 
the  Rule.  This  is  usually  followed  by  such  activity  as  continued  monitoring  of 
advertising  and  periodic  spot  checks  with  industry  members. 

Accordingly,  it  is  urged  that  you  restore  in  full  the  additional  resources 
requested  in  1971  for  increased  activities  in  the  area  of  trade  regulation  rules. 

In  the  Office  of  the  Director,  a  clerk  stenographer  is  necessary  to  serve  the 
expanded  legal  staff  of  the  Bureau. 

Bureau  of  Economics 

The  Commission  requests  restoration  of  17  positions  and  $190,000  for  the 
Bureau.  These  resources  will  not  be  used  in  the  financial  reporting  program  for 
manufacturing  corporations.  Rather,  as  set  out  in  detail  in  our  1971  budget 
justification  and  budget  hearings,  additional  professional  economists  and  clerical 
employees  are  critically  needed  to  provide  the  Commission  with  timely  economic 
information  and  competent  analyses  for  evaluating  business  problems  affecting 
competition  and  the  consumer.  Their  availability  is  the  key  to  more  efiicient  plan- 
ning, as  well  as  the  most  effective  use  of  staff  and  money.  Such  researcli  also 
provides  Congress  and  other  government  agencies  with  information  needed  to 
assess  government  problems. 

Our  present  staff  of  professional  economists  for  such  work  is  too  small  to  carry 
on  continuing  planned  research  in  view  of  frequent  interruptions  to  i>erform  spe- 
cial ad  hoc  projects.  As  a  result,  most  planned  research  pi'ojects  have  either 
had  to  be  delayed  or  cancelled.  In  addition,  the  staff  has  been  too  small  to  give 
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adequate  assistance  to  other  Bureaus  and  the  OflBce  of  Program  Review.  Also, 
manpower  has  been  lacliiug  to  perform  most  of  the  requests  received  from  other 
government  agencies. 

Additional  resources  are  requested  for  our  Industry  Analysis  Division,  to  pro- 
vide the  capacity  in  fiscal  1971  to:  (1)  conduct  a  follow-up  of  our  research  pro- 
gram studying  trends  and  patterns  of  conglomerate  merger  activity;  (2)  deter- 
mine in  what  way  more  antitrust  enforcement  could  alleviate  trouble  spots  in 
highly  concentrated  industries,  such  as  the  steel  industry;  (3)  find  out  why  con- 
sumer oriented  industries  have  experienced  increased  concentration  while  pro- 
ducer industries  have  experienced  decreases;  (4)  make  a  careful  analysis  of 
factors  contributing  to  effective  product  differentiation.  And,  in  the  field  of  con- 
sumer protection,  staff  strengthening  would  assure  a  continuation  of  economic 
information  needed  to  support  FTC's  efforts  to  encourage  advertising  and  product 
promotion  which  inform  consumers  about  the  quality  and  performance  of 
products.  It  also  would  make  possible  a  special  study  of  the  consumer  credit 
industry,  an  analysis  of  the  home  improvement  industry,  and  a  study  of  the 
potential  role  of  antitrust  in  relation  to  high  prices  in  the  medical  and  drug 
industries. 

It  must  be  emphasized  that  special  ad  hoc  projects  regularly  absorb  the  largest 
portion  of  available  manpower  in  the  Industry  Analysis  Division.  Fiscal  1971 
is  likely  to  prove  no  exception. 

Also,  a  major  increase  in  resources  is  required  for  the  Division  of  Economic 
Evidence  inasmuch  as  its  work  plays  a  key  role  in  FTC's  entire  law  enforcement 
effort.  This  role  must  be  meshed  with  the  changing  broad  problems  affecting  our 
competitive  economy  with  the  view  to  establishing  important  priorities.  A  case 
in  point  is  the  allocation  of  resources  as  between  two  major  problem  areas, 
namely  the  escalating  conglomerate  merger  movement,  on  the  one  hand,  and  the 
study  of  concentrated  industries  on  the  other.  The  staff  is  devoting  a  major  por- 
tion of  its  resources  to  the  first  problem,  while  making  plans  for  moving  into 
the  concentrated  industry  studies. 

Additional  resources  are  critically  needed  for  studies  of  the  concentrated  in- 
dustry. Should  the  merger  movement  slow  down,  additional  resources  would  be 
applied  to  the  problems  likely  to  be  considered  violations  of  Section  5  of  the 
Federal  Trade  Commission  Act  and  of  the  Robinson-Patman  Act, 

It  should  be  emphasized  that  in  recent  years,  approximately  75  i>ercent  of  the 
manpower  of  the  Division  of  Economic  Evidence  has  been  devoted  to  economic 
work  in  connection  with  the  activities  of  the  Division  of  Mergers.  It  is  clear  that 
emerging  problems  will  require  the  deployment  of  more  economists  in  this  area. 
iMergers  have  increased  by  leaps  and  bounds  and  it  is  in  this  area  that  the 
greatest  need  for  additional  resources  is  likely  to  be  found,  and  upon  which  most 
of  the  increase  over  current  allocation  of  some  27  employees,  of  which  currently 
18  are  professional  economists,  is  based. 

Due  to  the  increase  in  the  number  of  mergers,  greater  demands  for  more  and 
various  tabulations  of  merger  statistics  and  the  increase  in  professional  staff 
requested  for  fiscal  1971,  an  increase  of  $60,000  is  requested  to  provide  12  addi- 
tional employees  for  the  Stenographic  and  Statistical  Services  Sections,  located 
within  the  Oflice  of  the  Director. 

General  operating  expenses 

It  is  requested  that  an  additional  $102,000  be  restored  to  provide  the  general 
operating  expenses  related  to  the  182  positions  appealed  within  this  memoran- 
dum. These  funds  are  principally  necessary  for  personnel  benefits ;  however, 
some  funds  are  related  to  requirements  for  equipment,  supplies  and  materials, 
rent,  communications,  etc. 

By  direction  of  the  Commission.  Commissioners  Elman  and  Nicholson  have 
attached  a  separate  statement. 
Sincerely  yours, 

Pattl  Rand  Dixon,  Chairman. 


Separate  Statement  of  Commissioners  Elman  and  Nicholson 

We  concur  in  the  request  for  reconsideration  of  the  budget  requests,  but  not 
for  the  reasons  stated  in  the  Commission's  letter.  At  this  critical  juncture  in 
the  Commission's  history,  when  the  President  has  .stated  that  "the  time  has  now 
come  for  the  reactivation  and  revitalization  of  the  FTC",  and  a  new  Chairman 
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has  been  appointed  to  provide  the  necessary  leadership  in  the  enormously  difficult 
process  of  reconstruction,  we  do  not  think  it  wise  to  saddle  him  with  the  proposed 
decimation  of  the  Bureau  of  Textiles  and  Furs.  We  would  be  the  first  to  agree 
that,  under  able  and  imaginative  leadership,  that  Bureau  could  produce  far  more, 
in  terms  of  effective  law  enforcement,  with  far  less  money.  There  is  absolutely  no 
correlation  in  that  Bureau— and  it  is  not  alone  in  that  respect— between  funds 
expended  and  results  achieved.  We  believe,  however,  that  it  would  be  prudent  to 
give  the  new  Chairman  sufficient  opportunity  to  study  the  problems  which  plague 
the  Commission,  and  to  propose  remedies  for  their  solution,  before  making  major 
revisions  or  reallocations  in  the  Commission's  budget. 


Federal  Trade  Commission, 
Washington,  D.C.,  December  1, 1969. 
Mr.  Gregg  Potvin, 

General  Council,  Select  Committee  on  Small  Business, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mb.  Potvin  :  This  will  acknowledge  your  letter  of  November  25,  1969, 
requesting  the  Federal  Trade  Commission  to  supply  all  correspondence  with  the 
Bureau  of  the  Budget  regarding  the  1971  budget  submission. 

Your  Committee  has  already  received  a  copy  of  the  budget  submission  to  the 
Bureau  of  the  Budget  for  1971.  The  following  information  is  forwarded  to  com- 
plete your  records : 

1.  Letter  from  Director  of  the  Bureau  of  the  Budget,   dated  July  28, 

1969. 

2.  Questions  received  from  the  Bureau  of  the  Budget  and  answers  provided 
by  the  Chairman  at  the  Budget  Hearing  October  17, 1969. 

3.  Appeal  letter  of  the  Federal  Trade  Commission,  dated  November  20, 
1969. 

Sincerely, 

Paul  Rand  Dixon,  Chairman. 

Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  B.C.,  July  28, 1969. 
Hon.  Paul  Rand  Dixon, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mb.  Chairman  :  The  inflationary  outlook,  combined  with  the  budgetary 
momentum  of  prior  commitments  and  existing  laws,  make  it  imperative  that  we 
adopt  a  very  restrictive  fiscal  policy  in  the  1971  budget. 

Federal  spending  plans  for  1971  must  conform  to  the  President's  declared  inten- 
tion to  eliminate  the  income  tax  surcharge.  The  resulting  loss  in  revenue  will 
make  a  balanced  budget  impossible  unless  we  apply  a  firm  brake  on  the  growth 
of  expenditures.  Since  a  balanced  budget  is  essential  in  our  efforts  to  cope  effec- 
tively with  continuing  inflationary  pressures,  we  must  maintain  a  tight  rein  on 
budget  outlays. 

Accordingly,  a  stringent  and  frugal  approach  must  characterize  our  1971  budget 
proposals.  Very  few  program  expansions  and  new  starts  can  be  accommodated. 
Moreover,  we  must  watch  costs  closely,  move  vigorously  to  improve  efficiency, 
and  obtain  more  for  each  dollar  spent.  Otherwise  we  shall  not  be  able  to  initiate 
even  the  most  urgent  program  improvements  and  innovations. 

You  should  therefore  make  a  rigorous  review  of  the  budget  estimates  developed 
for  your  agency  for  fiscal  year  1971.  They  should  reflect  the  maximum  savings 
possible  through  increased  productivity,  and  through  the  reduction  or  elimination 
of  lower  priority  and  marginal  programs. 

Your  1971  estimates  should  represent  the  most  efficient  and  effective  combina- 
tion of  resources  necessary  to  attain  your  program  ob.iectives.  Your  budget  sub- 
mission should  give  due  recognition  to  the  effect  of  the  personnel  and  outlay  lim- 
itations imposed  in  connection  with  the  1970  budget,  about  which  I  am  writing  to 
you  separately.  Generally  speaking.  Federal  civilian  employment  needs  to  be 
strictly  controlled:  employment  increases  can  be  considered  for  only  the  very 
highest  priority  puri)Oses. 

S6-138— 70— vol.  3—76 
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Timely  receipt  of  your  budget  estimates  for  the  fiscal  year  1971  is  vital  to  the 
preparation  of  an  aggregate  budget  which  is  oriented  to  the  goals  and  priorities 
of  this  Administration. 

Your  budget  estimates,  due  in  the  Bureau  of  the  Budget  by  September  30, 1969, 
should  be  carefully  prepared  and  fully  reflect  the  Commission's  decisions. 
Sincerely, 

Robert  P.  Mato,  Director. 

1971  Federal  Trade  Commission  Budget  BOB  Hearing 

OCTOBER    17,    1969 

Questions 

I.  The  American  Bar  Association  Study  : 

A.  What  are  your  views  on  the  specific  criticisms  of  the  ABA  study  in  the 
following  areas? 

( 1 )  Delay  in  handling  case  workloads  ; 

( 2 )  Policy  planning : 

(3)  Work  outputs  by  bureau  ; 

(4)  Concern  with  "detection  and  deterrence  of  relatively  technical 
instances  of  garment  mislabeling"  by  the  Bureau  of  Textiles  and  Furs ; 

(5)  Commission  does  not  establish  priorities  ; 

B.  What  actions  does  FTC  plan  to  take  with  regard  to  the  ABA  study? 

II.  Program  Review  Office  : 

A.  What  specific  resource  allocation  recommendations  or  priority  determi- 
nations were  produced  by  this  oflBce  in  the  past  fiscal  year?  What 
recommendations  were  put  into  effect? 

B.  Do  you  feel  merely  meeting  the  standards  suggested  for  this  office  by 
the  Bureau  of  the  Budget  report  of  1960  accurately  reflects  the  atten- 
tion that  might  be  given  to  this  office? 

C.  Has  any  action  been  taken  or  is  planned  to  be  taken,  on  the  memorandum 
of  Commissioner  Nicholson  (as  printed  in  the  Committee  Report  of  the 
Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Senate 
Judiciary  Committee)  which  suggests  several  alternative  methods  of 
restructuring  this  office  to  redefine  Commission  priorities  and  stand- 
ards? 

D.  How  much  contact  and  interaction  takes  place  between  the  Office  of  Pro- 
gram Review  and  the  planinng  officers  in  each  of  the  operating  bureaus? 

III.  Bureau  of  Economics 

A.  Why  has  the  relationship  between  the  number  of  professionals  on  the 
Commission  staff  and  the  number  of  economists  on  the  staff  remained 
relatively  constant  in  the  past  few  years,  despite  calls  for  increases  in 
the  number  of  economists  ? 


1969 


1970 


1971 


Professionals  (actual  or  proposed) 810 

Ecnomists  (actual  or  proposed) 77 

Economists  of  total  professional  staff 9.5 


970 

77 

7.9 


1,254 
120 
9.5 


IV.  Truth-in-Lending : 

A.  In  addition  to  the  mailing  of  over  750,000  copies  of  the  Federal  Reserve 
System  publication  on  Regulation  Z,  what  other  specific  formal  or  informal 
steps  are  being  taken  to  assure  compliance  with  the  Truth-in-Lending  law? 

B.  Has  any  formal  enforcement  strategy  been  developed  to  assure  maxi- 
mum exposure  of  FTC  enforcement  activities  in  this  field? 

C.  What  has  been  the  public  reaction  to  the  implementation  of  the  law? 
V.  Bureau  of  Textiles  and  Furs : 

A.  With  respect  to  Rule  86,  has  any  final  decision  been  reached  in  the 
courts?  If  not,  when  do  you  expect  a  decision  in  the  court  and  what  is  your 
estimate  concerning  tliat  decision?  How  much  is  involved  in  the  1970  and 
1971  budget  for  the  administration  of  Rule  36? 

B.  Approximately  how  much  is  presentl.v  spent  enforcing  the  provisions 
of  the  Flammable  Fabrics  Act?  What  has  been  accomplished  by  this  pro- 
gram in  the  past  year  and  what  are  your  expectations  for  1970  and  1971? 


1189 

C.  Why  isn't  this  Bureau  organized  on  program  lines?  How  mucli  of  the 
1970  and  1971  funds  are  devoted  to  each  of  the  4  programs  V  Why  sliouldn't 
the  fur  program  be  substantially  reduced?  What  kinds  of  sampling  techniques 
are  employed  to  check  on  manufacturer's  violations  of  the  4  acts  adminis- 
tered by  this  bureau?  If  no  such  plan  exists,  do  future  bureau  plans  call  for 
the  development  of  one? 

VI.  Bureau  of  Field  Opex'ations : 

A.  How  will  the  additional  100  professionals  requested  for  this  biireau 
be  deployed?  By  location  in  the  11  field  offices  and  by  specific  programs  or 
bureaus? 

B.  Have  you  provided  for  any  increase  in  Washington  support  personnel 
to  administer  the  more  than  33%  increase  in  field  personnel  requested  for 
this  bureau? 

C.  How  are  cases  referred  to  field  personnel  by  the  Washington  staff? 
Directly  through  the  other  bureaus  or  through  the  Office  of  the  Director, 
Bureau  of  Field  Operations  and  then  to  the  field  personnel? 

VII.  Bureau  of  Deceptive  Practices  : 

A.  Would  you  explain  the  proposed  reorganization  in  the  Dii-eetor's 
Oflice?  Specifically,  what  progi-ams  will  each  Assistant  Director  be  re- 
sponsible for  administering? 

B.  In  Avhich  division  is  the  newly  staffed  advertising  monitoring  program 
to  be  located?  How  much  contact  do  these  people  have  with  the  field  per- 
sonnel? Do  field  personnel  mail  them  regional  newspapers  and  other  publi- 
cations to  be  examined  for  deceptive  advertising  practices? 

C.  Why  on  p.  62  of  the  submission  do  you  refer  to  Bureau  staff  acting  as 
"consultants  and  supplying  comments  or  assistance  concerning  consumer 
legislation  and  ordinances  when  so  requested  by  the  states,  local  govern- 
ments or  private  groups?"  Shouldn't  the  Bureau  pursue  a  more  active  role 
in  assisting  or  informing  the  public? 

VIII.  Bureau  of  Restraint  of  Trade : 

A.  With  a  relatively  small  workload  increase  projected  for  1971  (e.g., 
complaint  increase  of  2.5,  investigations  completed  increase  of  20,  com- 
plaints issued  increase  1  to  4),  what  is  the  justification  for  a  30%  increase 
in  the  clerical  staff  in  the  Director's  office  "to  meet  the  increasing  work- 
load of  the  operating  divisions"? 

B.  How  do  you  explain  the  variance  between  the  estimated  investiga- 
tions to  be  opened  in  1969  (276)  and  the  observed  level  of  activity  (189) 
for  this  Bureau? 

IX.  General 

A.  Please  discuss  criteria  used  in  determining  whicli  programs  should  be 
increased  and  how  magnitude  of  increase  is  determined.  ' 

B.  Please  rank  increases  by  priority. 

C.  How  do  you  determine  whicli  industry  guides  will  be  published? 

D.  Results  of  studies  completed  by  Bureau  of  Economics. 
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Federal  Trade  Commission 

justification  of  estimates  of  appropriation,  fiscal  tear  19  71 

Federal  Trade  Commission, 
Washington,  D.C.,  February  2,  1970. 
Hon.  Joe  L.  Evins. 

Chairman,  Suicotnmittee  on  Appropriations  for  Independent  Offices,  House  of 
Representatives,  Washington,  B.C. 

Dear  Mr.  CHAiinr  an  :  Transmitted  herewith  is  the  budget  request  and  justifica- 
tion of  the  Federal  Trade  Commission  for  the  fiscal  year  1971. 
Respectfully  submitted, 

Caspar  W.  Weinberger,  Chairman. 

Chairman's  Statement  on  1971  Budget  Request  of  the  Federal  Trade 

Commission 

The  Federal  Trade  Commission  is  requesting  §21,375,000  for  its  work  in  fiscal 
1971.  This  represents  an  increase  of  $375,000  over  the  Commission's  fiscal  1970 
appropriation.  I  have  been  advised  that  $195,000  of  this  increase  is  for  additional 
personnel  and  related  requirements :  the  balance,  $180,000,  is  necessary  to  an- 
nualize mandatory  costs  associated  with  the  1970  Pay  Act. 

The  budget  that  this  Commission  is  submitting  today  neces.sarily  reflects  deci- 
sions made  by  the  Federal  Trade  Commission  and  recommendations  of  the  Bureau 
of  the  Budget  before  my  appointment.  I  wish  to  call  to  your  attention  that  the 
Bureau  of  the  Budget  has  recommended  that  our  1971  allocation  of  funds  for  the 
Bureau  of  Textiles  and  Furs  be  $500,000  less  than  the  level  approved  for  fiscal 
1970,  but  that  our  level  of  activity  on  Flammable  Fabrics  work  not  be  reduced. 
I  am  advised  that  this  final  budget  submission  for  fiscal  1971  reflects  the  instruc- 
tions of  the  Bureau  of  the  Budget  to  prorate  the  $500,000  cut  from  the  Bureau  of 
Textiles  and  Furs  among  other  Bureaus  and  Ofiices  of  the  Commission.  A  major- 
ity of  the  then  Commission  (Commissioners  Dixon,  Elman.  Jones  and  Nichol.eon ) 
approving  this  proration,  opposed  and  still  opposes,  the  $500,000  reduction.) 
Commissioner  Maclntyre  did  not  approve  the  ministerial  action  of  the  Commis- 
sion making  the  proration  and  he  did  not  concur  in  any  of  the  proposals  to 
reduce  the  funds  to  be  made  available  for  this  work.  A  separate  statement  by 
Commissioner  Dixon  in  which  Commissioners  Elman,  Maclntyre  and  Jones  con- 
cur is  attached.  We  have  not  reduced  our  level  of  Flammable  Fabrics  work ;  how- 
ever, we  have  not  used  the  funds  appropriated  this  fiscal  year  for  enforcement 
of  the  new  Flammable  Fabrics  Act  because  the  Bureau  of  Standards  of  the  De- 
partment of  Commerce  has  issued  only  one  proposed  standard,  which  was  pub- 
lished in  the  Federal  Register  in  December,  and  will  only  become  effective  after 
decision  by  the  Secretary  of  Commerce  on  review  of  comments  as  to  possible 
changes.  The  Bureau  of  Standards  is  currently  working  on  several  other  stand- 
ards under  the  new  Flammable  Fabrics  Act  but  we  do  not  exi>ect  any  of  these 
to  reach  the  point  where  the  Federal  Trade  Commission  will  be  enforcing  them 
during  fiscal  1971. 

Wlien  I  appeared  before  the  Senate  Committee  on  Interstate  and  Foreign  Com- 
merce for  my  confirmation  hearing  in  November  1969,  I  was  asked  about  my  in- 
tentions concerning  the  work  of  our  Bureau  of  Textiles  and  Furs.  I  advised  the 
Committee  that  I  intended  to  review  this  Bureau's  activities,  as  well  as  the  ac- 
tivities of  all  other  Bureaus,  to  determine  if  more  efficient  and  possibly  more 
economical  ways  could  be  found  to  accomplish  the  Federal  Trade  Commission's 
missions  under  existing  laws.  This  Committee  will  appreciate  that  the  proposed 
reduction  of  $500,000  in  the  Bureau  of  Textiles  and  Furs'  funds  for  fiscal  1971 
is  not  related  to  any  review  of  activities  I  have  made  since  assuming  the  Chair- 
manship on  January  1.  1970,  since  there  obviously  has  not  yet  been  time  for  a 
properly  thorough  review. 
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If  after  nay  review,  changes  in  the  attached  appear  necessary  in  order  to  ac- 
'complish  our  consumer  protection  and  antitrust  missions  in  a  more  efficient,  effec- 
tive and  economical  manner,  I  will  advance  proposals  for  such  changes  to  my 
fellow  Commissioners  within  the  next  few  months.  If  the  Commission  agrees  to 
these  proposals,  and  they  significantly  reprogram  our  appropriated  funds,  I  will 
certainly  advise  this  Committee. 

I  would  be  most  happy  to  answer  specific  questions  concerning  our  1071  budget 
submission  to  the  extent  that  my  limited  experience  with  the  Commission  yter- 
mits.  I  am  sure  that  my  fellow  Commissioners  and  our  top  staff  can  answer  sjie- 
cific  questions  on  which  I  do  not  readily  have  information. 


Separate  Statement  of  Commissioner  Dixon 

At  the  time  the  decision  was  made,  I  strongly  opposed  the  reduction  in  funds  in 
the  amount  of  $500,000  to  be  made  available  to  the  Commission's  Bureau  of  Tex- 
tiles and  l^rs  for  fiscal  year  1971.  I  must  repeat  my  opposition  to  that  cut  in 
funds. 

Throughout  my  tenure  in  office,  the  Bureau  of  Textiles  and  Furs  has  been  in 
the  forefront  in  protecting  the  consumer.  This  is  made  readily  apparent  by  citing 
one  statistic.  In  1969,  the  Commission  issued  a  total  of  221  cease  and  desist  orders, 
of  which  126  orders  were  under  the  acts  administered  by  that  Bureau.  But  this 
tails  far  short  of  telling  the  full  story.  In  that  same  year,  the  Bureau's  field 
inspectors  made  about  20,000  inspections  and  completed  167  formal  investigations. 
Additionally,  the  Bureau  constantly  polices  its  outstanding  cease  and  desist 
orders,  of  which  there  were  about  1.6.50  at  the  end  of  June  1969. 

The  cut-back  in  funds  will  result  in  a  reduction  of  42  positions  in  the  staff  of 
the  Bureau  of  Textiles  and  Furs.  This  reduction  comes  at  a  time  when  the  activi- 
ties of  that  Bureau  can  least  afford  to  be  slackened  if  the  consumer  is  to  obtain 
the  protection  intended  by  Congress  in  enacting  the  wool,  fur  and  textile  labeling 
laws.  The  development  of  new  man-made  fibers,  new  finishes  for  textiles,  and  new 
processing  of  furs  makes  it  mandatory  that  that  protection,  at  a  minimum,  be 
maintained. 

The  foregoing  discussion,  in  reality,  provides  only  a  background  justification 
for  the  funds  which  are  being  unconscionably  withdrawn  from  the  Bureau  of 
Textiles  and  Furs.  Congress,  in  enacting  the  laws  administered  by  that  Bureau, 
expressed  its  vital  interest  in  protecting  the  consumer  by  coT'reeting  the  abuses 
rampant  in  the  industries  coming  within  the  purview  of  those  laws.  These  statutes, 
with  their  broad  jurisdictional  provisions,  more  directly  and  personally  affect 
the  consumer  than  any  other  statute  administered  by  the  Commission.  Thus,  by 
reducing  the  funds  available  for  that  Bureau,  the  Commission  is  nullifying  the 
enforcement  of  the  laws  which  that  Bureau  administers,  is  disregarding  the  plain 
intent  of  Congress,  and  is  thereby  depriving  the  American  consumer  of  vital 
information  that  he  needs.  Ironically,  this  comes  at  a  time  when  the  Congress 
and  the  President  have  strongly  endorsed  additional  consumer  legislation. 

I  cannot  agree  with  a  reduction  in  the  funds  of  a  Bureau  which  is  so  vitally 
and  directly  concerned  with  the  interests  of  the  consumer. 


Summary  of  1971  Budget  Request — Federal  Trade  Commission 

In  1971  the  Federal  Trade  Commission  requests  an  appropriation  of  $21,37.5,000, 
which  represents  an  increase  of  $375,000  over  the  current  fiscal  year.  Of  the 
increa.se,  $195,000  is  requested  for  additional  i)ersonnel  and  related  requirements  : 
the  balance,  $180,000,  is  requested  to  annualize  mandatory  costs  associated  with 
the  1970  Pay  Act.  Funds  requested  for  the  latter  purpose  are  reflected  in  detail 
within  the  budget  justification  of  each  applicable  organizational  unit. 

While  it  is  true  the  FTC  has  received  appropriation  increases  each  year  since 
1962,  the  increases  have  been  granted  almost  entirely  for  mandatory  pay  raises 
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or  new  enforcement  responsibilities  required  by  the  passage  of  such  new  Acts 
as  Truth  in  Lending,  Fair  Packaging  and  Labeling,  and  Flammable  Fabrics.  For 
its  basic  function  to  halt  unfair  methods  of  competition  and  unfair  or  deceptive 
acts  or  practices  in  commerce,  the  size  of  FTC's  staff  has  lagged  behind  the 
growth  rate  of  the  economy  in  the  past  eight  years  and  the  con.sequent  increase 
in  law  enforcement  requirements. 

Throughout  the  Commission's  55-year  history,  there  has  been  an  inclination  to 
give  only  secondary  attention  to  complaints  from  consumers.  The  comjiaratively 
few  dollars  lost  by  individuals  duped  by  false  advertising  or  devious  salesmanship 
has  seemed  less  important  than  the  blatant  or  insidious  curtailments  of  compe- 
tition by  business  fii'ms,  particularly  by  large  corporations.  Understandably,  the 
FTC  devoted  much  more  money  and  manpower  to  combat  the  tougher  adversaries. 

Fortunately,  the  situation  is  changing.  The  cumulative  effect  of  being  victimized 
by  countless  chicaneries  in  advertising  and  selling  has  overly  tried  the  patience 
of  the  consumer,  and  his  cause  is  being  championed  as  never  before,  not  only  in 
the  interest  of  a  sound  economy,  but  also  to  combat  serious  social  unrest. 

Resources,  however,  have  been  lacking  for  the  FTC  to  halt  "unfair  or  deceptive 
acts  or  practices  in  commerce."  In  the  past  seven  years,  staff  for  the  Commission's 
basic  responsibilities  and  ever-increasing  program  requirements  in  the  consumer 
protection  field  has  increased  by  only  25  positions ;  the  number  of  attorneys  now 
assigned  for  casework  enforcement  is  20  percent  less  than  in  1964.  As  for  appli- 
cations for  complaint  about  deceptive  practices,  7,215  were  received  in  IJXiS ; 
10,099  were  received  in  1969 ;  and  16,250  are  estimated  for  1971.  Experience  has 
shown  that  about  eight  percent  of  such  applications  warrant  investigation.  Thus, 
about  1.300  deceptive  practice  cases  should  be  investigated  in  1971  in  order  to 
keep  faith  with  consumers  with  apparently  legitimate  complaints  within  FTC's 
jurisdiction. 

In  addition  to  casework,  our  1971  program  requires  a  better  assessment  of  con- 
sumer problems,  more  effective  educational  efforts,  and  the  enlisting  of  help  from 
other  sources,  public  and  private,  capable  of  reducing  our  consumer  protection 
workload. 

In  1971,  a  new  approach  is  planned  for  handling  the  avalanche  of  consumer 
complaints  received  by  the  Commission.  A  first  step  will  be  to  change  the  type  of 
personnel  utilized  in  order  to  free  professional  personnel  for  more  important 
assignments.  To  implement  this  changeover,  four  nonlegal  personnel  are  requested 
at  a  cost  of  $30,000. 

We  also  need  to  strengthen  our  present  program  for  scientific  advice  and 
assistance  since  the  Commission  depends  heavily  upon  staff  disciplines  for  ex- 
pertise in  drug  and  medical  matters.  Without  additional  resources,  the  present 
workload  is  becoming  unmanageable  and  adequate  consideration  cannot  be  given 
projects  requested  by  the  Commission.  Likewise,  plans  must  be  made  for  more 
effective  operational  relationships  whenever  joint  projects  are  undertaken  or 
requests  for  assistance  are  received  from  other  divisions.  Accordingly,  funds 
totaling  $43,000  are  requested  for  a  pharmacologist,  an  expert  in  the  fields  of 
mechanics  and  electricity,  and  one  clerical  position. 

The  Bureau  of  Deceptive  Practices  also  requires  additional  resources  to  cope 
with  increasing  workloads  related  to  the  compliance  program,  the  packaging  pro- 
gram and  consumer  products  standards.  These  activities  will  require  7  additional 
personnel  at  a  cost  of  $73,(X)0.  Travel  funds  totaling  .$21,000  are  necessary  for  all 
the  new  positions  requested  by  this  Bureau. 

Until  recently,  FTC's  field  oflSces  were  simply  the  investigative  arm  of  the 
Commission.  Now,  however,  their  role  has  been  enlarged.  In  addition  to  assigned 
investigations,  they  now  have  been  empowered  to  negotiate  settlements,  where 
appropriate,  by  assurances  of  voluntary  compliance  or  consent  orders.  They  also 
perform  adisory,  public  relations,  and  educational  activities,  as  well  as  serving 
as  liaison  between  FTC  and  state  and  local  agencies  working  on  related  programs. 

True,  there  was  some  reduction  in  the  number  of  cases  referred  to  the  field  for 
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iuvestigatiou  last  year,  but  the  complexity  of  the  cases  plus  increased  evidentiary 
requirements  actually  increased  the  workload.  In  addition,  the  field  force  was 
required  to  expedite  many  special  projects  and  surveys.  For  example,  at  one  time 
85  attorneys  had  to  be  assigned  to  special  investigations  and  educational  programs. 

Typical  have  been  the  burdens  of  educating  creditors  and  others  concerning 
requirements  of  the  Truth  in  Lending  Act,  and  of  assisting  state  authorities  in 
giving  force  to  their  recently  enacted  "little  FTC  Acts." 

Based  on  the  projections  of  FTC's  enforcement  bureaus,  planned  and  expanding 
investigational  activities,  plus  intensification  of  consumer  protection  efforts,  our 
field  forces  need  to  be  strengthened  by  13  attorneys  and  eight  clerk-stenographers. 
In  1971,  funds  totaling  $272,000  are  requested  for  these  positions  and  necessary 
supporting  costs. 

In  the  Commission's  eflforts  to  halt  restraints  of  trade,  the  additionally  re- 
quested resources  will  be  used  principally  to  reduce  corporate  mergers  that  are 
eliminating  competition,  particularly  conglomerate  mergers  where  economic 
power  is  being  used  to  discourage  the  entry  of  new  competitors  and  where  oppor- 
tunities for  reciprocal  dealing  are  being  developed.  Priority  will  be  given  to 
illegal  merger  and  other  trade  restraint  in  the  basic  consumer  industries,  such 
as  grocery  products,  automotive  parts,  lumber  and  building  supplies  and  apparel. 

Despite  the  alarming  increase  in  corporate  mergers,  the  legal  staff  of  our 
Division  of  Mergers  has  not  increased  since  1963.  Moreover,  with  the  merger 
problem  veering  to  conglomerate,  investigations  and  analyses  have  become  more 
diflBeult  due  to  the  diverse  product  Lines  involved.  Additionally,  manpower  must 
be  expended  to  examine  and,  if  necessary,  take  action  on  reports  submitted  by 
certain  large  corporations  in  compliance  with  FTC's  "pre-merger  notification  pro- 
gram." In  1971  we  request  two  additional  attorneys  and  $35,000  for  these  vital 
activities.  Also,  $16,000  is  requested  for  a  person  to  assist  in  Bureau  Planning 
activities,  and  for  a  coding  clerk  to  aid  in  processing  practices,  commodities 
and  geographic  areas  involved  in  letters  of  complaint. 

Our  Bureau  of  Economics  requests  five  additional  economists  and  $59,000 
in  1971  for  its  Divisions  of  Economic  Evidence  and  Industry  Analysis. 

It  is  imperative  that  the  Commission  be  provided  with  information  and  com- 
petent analyses  of  economic  facts  to  evaluate  business  problems  affecting  com- 
petition and  the  consumer.  Their  availability  is  the  key  to  wise  planning  and  the 
most  effective  use  of  staff  and  money.  Such  research  also  provides  Congress 
and  other  government  agencies  vsith  information  needed  to  assess  govern- 
ment-business problems. 

In  addition  to  the  ad  hoc  projects  that  will  be  assigned  to  the  Bureau's  Divi- 
sion of  Industry  Analysis,  the  planned  research  projects  scheduled  for  1971 
include:  (1)  a  follow-up  of  the  study  of  trends  and  patterns  of  conglomerate 
merger  activity;  (2)  a  study  of  whether  and  how  more  antitrust  enforcement 
could  aleviate  trouble  spots  in  highly  concentrated  industries,  such  as  the  steel 
industry;  and  (3)  development  of  information  needed  to  implement  a  program 
of  affirmative  disclosure  requirements  for  the  advertising  and  promotion  of 
products  offered  consumers.  This  also  would  include  an  evaluation  of  FTC's 
exi>erience  in  enforcing  the  Truth  in  Lending  Act. 

Increased  productivity  also  will  be  required  of  the  Division  of  Economic 
Evidence.  The  information  and  analyses  it  provides  are  vital  to  the  prosecution 
of  many  of  FTC's  cases  as  well  as  to  the  development  of  enforcement  policies. 

In  the  Office  of  General  Counsel,  the  Division  of  Legislation — Federal-State 
Cooperation  expects  a  substantial  increase  in  bills  pertaining  to  consumer  pro- 
tection laws,  mergers  and  other  areas  of  Commission  interest  in  1971.  There  is 
every  indication  to  believe  that  the  consumer  protection  movement  will  accelerate 
in  the  immediate  future.  Moreover,  two  recent  studies  have  called  for  a 
reexamination  of  the  Robinson-Patman  Act,  one  of  the  Commission's  principal 
statutes.  An  additional  attorney  and  $22,000  are  requested  to  accelerate  the 
Commission's  efforts  in  these  areas. 
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For  the  Office  of  Program  Review,  an  additional  $18,000  is  requested  to  fund 
one  attorney  position.  This  additional  position  would  provide  the  mix  of  attorneys 
and  economists  recommended  in  a  Bureau  of  the  Budget  Staff  Report  for  a 
Cjommission-level  program  review  staff.  In  addition  to  devising  ways  and  means 
for  the  Commission  to  improve  strategic  planning  and  focus  its  resources  on 
the  most  significant  problem  areas  in  the  economy,  this  well  balanced  staff  will 
be  able  to  j^rovide  policy  guidance  be  evaluating  competing  proposals  for  project- 
type  investigations,  and  recommend  appropriate  actions  for  accomplishing  major 
missions. 

In  the  Office  of  Administration,  the  Division  of  Data  Processing  has  estab- 
lished a  data  bank  covering  complaints  and  other  information  that  will  pin- 
point industries  and  products,  geographic  area,  and  practices  on  which  to  focus 
the  attention  of  the  Commission  on  emerging  consumer  protection  problems.  In 
1971,  it  is  planned  to  include  in  the  data  bank  pertinent  data  on  business  corpora- 
tions. Storage  and  accessibility  of  this  vital  data  vnll  require  a  capacity  far 
in  excess  of  our  current  ability.  Two  additional  positions  and  $11,000  are  re- 
quested to  help  provide  this  service. 

The  Office  of  the  Secretary  is  inadequately  staffed  to  carry  out  its  important 
responsibilities  in  an  effective  manner.  In  the  past  several  years,  increasing  and 
uncontrollable  workloads  have  required  substantial  overtime  costs  to  be  incurred 
for  these  activities.  Two  clerks  are  requested  for  legal  and  public  record  activities 
at  a  cost  of  $11,000. 

The  Bureau  of  the  Budget  has  recommended  that  the  resources  available  for 
administering  the  Wool  Products  Labeling  Act,  the  Textile  Fiber  Identification 
Act  and  the  Fur  Products  Labeling  Act  be  reduced  by  42  positions  and  $500,000  in 
1971.  We  will  utilize  every  means  possible  to  police  these  Acts  in  the  interests 
of  safeguarding  the  public  and  fostering  honest  competition. 
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Statutory  Authority  and  Duties  of  the  Federal  Trade  Commission 

Statutory  Authority — the  Federal  Trade  Commission,  an  administrative 
agency,  created  by  the  Act  of  September  26,  1914,  is  charged  with  the  enforce- 
ment of  the  Federal  Trade  Commission  Act  as  amended  by  the  Wheeler-Lea  Act, 
approved  March  21,  1938  (52  Stat.  111-117)  ;  Section  2  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Pa tman  Act,  approved  June  19,  1930  (49  Stat.  1526), 
and  Sections  3,  7  as  amended  and  S  of  the  Clayton  Act  of  October  15,  1914  (38 
Stat.  730)  ;  the  Export  Trade  Act,  approved  April  10,  1918  (40  Stat.  516)  ;  the 
Wool  Products  Labeling  Act,  approved  October  14,  1940  (54  Stat.  1128)  ;  the 
Lanham  Trade-Mark  Act  of  1946,  approved  July  5,  1946  (60  Stat.  427)  ;  the  Fur 
Products  Labeling  Act,  approved  August  8,  1951  (65  Stat.  175)  ;  the  Flammable 
Fabrics  Act,  approved  June  30,  1953  (67  Stat.  Ill)  ;  amendment  to  the  Packers 
and  Stockyards  Act.  1921,  approved  September  2,  1958  (72  Stat.  1749)  ;  and  the 
Textile  Fiber  Products  Identification  Act,  approved  September  2,  1958  (72 
Stat.  1717). 

Duties — The  principal  duties  of  the  Commission  under  the  above-mentioned 
statutes  are: 

(1)  The  Federal  Trade  Commission  Act — Under  this  Act,  the  Commission  is 
chai-ged  with  (a)  the  prevention  of  unfair  methods  of  competition  in  commerce 
and  unfair  or  deceptive  acts  or  practices  in  commerce;  (b)  the  conduct  of  in- 
vestigations relating  to  (1)  alleged  violations  of  the  Antitrust  Acts,  (2)  the 
manner  in  which  decrees  in  Antitrust  suits  brought  by  the  United  States  have 
been  carried  out,  and  (3)  the  organization,  business,  conduct,  practices  and  man- 
agement of  corporations  engaged  in  commerce  (with  certain  statutory  exemp- 
tions) and  their  relation  to  other  enterprises;  (c)  the  making  of  reports  and 
recommendations  to  the  Congress  with  respect  to  legislation;  and  (d)  the  con- 
duet  of  trade  conferences  of  industries  for  the  elimination  of  unlawful  and  un- 
ethical business  practices. 

(2)  Clayton  Act — Under  Sections  3,  7  and  8  of  this  Act  the  Commission 
is  charged  with  the  duty  of  preventing  and  eliminating  unlawful  tying  con- 
tracts, corporate  mergers  and  acquisitions  and  interlocking  directorates.  Under 
the  Clayton  Act,  as  amended  by  the  Robinson-Pa  tman  Act,  which  greatly  enlarged 
and  increased  the  jurisdiction  and  duties  of  the  Commission  in  respect  to  unlaw- 
ful price  discriminations,  the  Commission  is  charged  with  the  prevention  of  cer- 
tain specified  practices,  i.e.,  unlawful  price  and  related  discrimination. 

(3)  Amendment  to  Packers  and  stockyards  Act — The  provisi'ius  of  this  amend- 
ment extend  the  Commission's  jurisdiction  to  cover  certain  matters  previously 
subject  to  the  exclusive  jurisdiction  of  the  Secretary  of  Agriculture. 

The  amendment,  in  effect,  grants  the  Commission  jurisdiction  over  the  activi- 
ties of  packers  not  related  to  livestock,  meats,  meat  products,  and  the  like. 
The  Commission  is  granted  additional  power  and  jurisdiction  over  all  trans- 
actions in  commerce  in  margiarine  and  oleomargarine  and  over  retail  sales  of 
meat  and  related  products.  Other  matters  involving  meat  and  related  products 
are  made  subject  to  the  Commission's  jurisdiction  where  the  Secretary  requests 
the  Commission  to  investigate  and  report  or  where,  under  certain  circumstances, 
action  by  the  Commission  is  necessary  to  exercise  effectively  its  power  or  juris- 
diction with  respect  to  retail  sales  of  meat  and  related  products. 

(4)  Export  Trade  Act — The  Commission  is  responsible  for  receiving  and  filing 
articles  of  association  or  incorporation  of  "associations"  organized  under  the 
Export  Trade  Act;  investigating  their  operations  which  may  adversely  affect 
competition  within  the  United  States ;  making  recommendations  to  the  associa- 
tions for  readjustments  deemed  necessary  therein :  and,  where  considered  ap- 
propriate, making  recommendations  to  the  Attorney  General  for  panel  action. 

(5)  Wool  Products  Labeling  Act — Under  tliis  statute  the  manufacture  for  in- 
troduction into  commerce,  or  the  introduction,  sale  transportation  or  distribu- 
tion, in  commerce,  of  misbranded  wool  products,  is  unlawful,  and  constitutes  an 
imfair  method  of  competition  and  an  unfair  and  deceptive  act  and  practice  un- 
der the  Federal  Trade  Commission  Act.  The  Commission  is  authorized  to  make 
inspections,  analyses,  tests  and  examinations  of  all  wool  products  subject  to  the 
Act  and  to  make  such  rules  and  regulations  as  may  be  necessary  and  proper  for 
the  administration  and  enforcement  of  the  Act.  In  addition,  the  Commission  is 
also  empowered  under  the  statute  to  prevent  the  movement  of  misbranded  wool 
products  in  commerce  by  injunction  and  to  proceed  by  libel  action  in  certain 
cases  for  condemnation  of  such  products. 
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(6)  Lanham  Trade-Mark  Act  of  i946— Under  this  statute  it  is  the  duty  of 
the  Commission  to  make  applications  for  the  cancellation  of  registered  trade- 
marks under  certain  specified  conditions.  The  Commission,  as  applicant,  must  se- 
cure the  proper  evidence  on  which  the  application  for  cancellation  is  based,  pre- 
pare the  application,  stating  the  grounds  relied  upon,  be  represented  at  the  hear- 
ing before  a  Patent  Office  examiner  for  the  purpose  of  presenting  such  evidence 
and  otherwise  prosecute  the  matter  to  a  conclusion. 

(7)  Fur  Products  Labeling  Act — The  Commission  is  charged  with  the  admin- 
istration and  enforcement  of  this  consumer  legislation  which  requires  the  man- 
datory labeling  of  fur  articles  of  wearing  apparel,  as  well  as  truthful  invoic- 
ing and  advertising  of  furs  and  fur  products  to  show,  among  other  things,  the 
true  English  name  of  the  animal  from  which  the  fur  was  taken.  The  Commission 
is  also  charged  with  issuing  a  Fur  Product  Name  Guide  and  is  authorized  and 
directed  to  cause  compliance  inspections,  analyses,  tests  and  examinations  to 
be  made  of  furs  and  fur  products  subject  to  the  Act  and  to  prescribe  rule  sand 
regulations  governing  the  manner  and  form  of  disclosing  required  information 
under  the  Act.  In  addition  to  administratvie  enforcement,  injunctive  and  con- 
demnation proceedings  are  also  provided  for. 

(8)  Flammable  Fabrics  Act. — This  Act  which  became  effective  July  1,  1954 
was  amended  and  revised  December  14,  1967.  The  original  law  set  flammability 
standards  for  wearing  apparel  and  fabric  intended  for  use  in  wearing  apparel 
only,  whereas  the  amended  law  embraces  all  fabrics  and  related  materials  or 
prodiicts  intended  for  use  in  or  which  can  be  reasonably  expected  to  be  used  in 
homes,  offices  and  other  places  of  assembly  or  accommodation. 

The  amended  Act  delegates  to  the  Secretary  of  Commerce  the  determination 
of  which  fabrics,  related  materials  or  products  are  dangerous,  and  commissions 
him  to  provide  appropriate  flammability  standards  for  their  control.  The  Federal 
Trade  Commission  is  charged  with  the  enforcement  of  the  Flammable  Fabrics 
Act,  using  the  flammability  standards  provided  for  by  the  Department  of  Com- 
merce, through  the  administrative  procedures  provided  for  under  the  Federal 
Trade  Commission  Act  together  with  injunction,  condemnation  and  criminal 
I)enalty  proceedings  in  the  Federal  courts  where  such  action  is  necessary  to 
protect  lives  and  property. 

(9)  Textile  Fiber  Products  Identification  Act — This  additional  "truth-in- 
fabrics"  legislation  takes  up  where  the  Wool  Products  Labeling  Act  leaves  off. 
It  became  law  September  2.  1958,  and  covers  the  broad  field  of  mandatory  con- 
tent disclosure  in  labeling  and  advertising  of  textile  fiber  products.  Under  its 
terms,  misbranding  as  well  as  false  and  deceptive  advertising  of  textile  fiber 
products  is  unlaw  i'lil. 

The  Commission  is  authorized,  under  the  Act.  to  make  inspections,  analyses, 
tests,  and  examinations  of  all  textile  fiber  products  subject  to  the  statute,  and 
further,  to  make  such  rules  and  regulations  as  may  be  necessary  and  proper  for 
administration  and  enforcement  of  the  Act.  In  addition,  the  Commission  is  di- 
rected to  establish  generic  names  for  those  man-made  fibers  which  have  not  as 
yet  attained  one. 

Its  enforcement  is  to  be  carried  out  through  administrative  procedures  pro- 
vided for  under  the  Federal  Trade  Commission  Act,  together  with  injunction 
and  criminal  proceedings  in  the  U.S.  District  Courts. 

(10)  Fair  Packaging  and  Labeling  Act — This  Act  (P.L.  89^755)  requires  the 
Commission  to  issue  regulations  having  the  force  of  law  respecting  net  contents 
disclosures,  identity  of  commodity,  and  name  and  place  of  business  of  manufac- 
turer, packer  or  distributor ;  and  the  Act  authorizes  additional  regulations  when 
necessary  to  prevent  consumer  deception  or  facilitate  value  comparisons  in 
respect  to  declaration  of  ingredients,  slack  fill  of  packages,  use  of  "cents-off"  or 
lower  price  labeling,  and  characterization  of  package  sizes.  The  act  became  effec- 
tive July  1,  1967  and  gives  the  Commission  responsibility  for  consumer  commodi- 
ties other  than  food,  drugs,  therapeutic  devices  and  cosmetics.  Violations  of 
regulations  issued  under  the  Act  will  be  treated  as  violations  of  Section  5  of  the 
Federal  Trade  Commission  Act. 

(11)  Truth  in  Lending  Act — This  Act  (Title  I  of  the  C-onsumer  Credit  Protec- 
tion Act,  P.L.  90-321)  delegates  to  Ihe  Connnispicn.  eficctive  July  1.  1969.  rn- 
forcement  responsibility  as  to  business  generally  for  compliance  with  this  new 
consumer  credit  disclosure  statute.  The  acts  requires  all  consumer  creditors  ta 
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make  detailed  written  disclosures  concerning  all  charges  and  related  aspects  of 
the  transaction,  including  disclosure  of  finance  charges  expressed  as  a  simple 
annual  percentage  rate,  before  consummation  of  the  sale  or  loan,  and  before  the 
account  is  opened  and  on  every  periodic  statement  in  the  case  of  open  end  or  re- 
volving creditors.  The  Act  also  contains  specified  requirements  for  any  advertise- 
ment containing  a  credit  representation,  and  it  includes  a  three-day  right  of  res- 
cission in  any  transaction  involving  a  security  interest  (except  first  mortgage) 
in  the  consumer's  residence.  The  statute  provides  that  a  violation  of  the  Act  or 
of  any  implementing  regulation  shall  be  deemed  a  violation  of  the  Federal  Trade 
Commission  Act.  irrespective  of  whether  the  violator  is  engaged  in  commerce  or 
meets  any  other  jurisdictional  test  in  the  FTC  Act. 

OBLIGATIONS  BY  ACTIVITIES 


Actual,      Allotment, 

fiscal  year      fiscal  year 

1969  1970 


Increase,     Requested, 

fiscal  year      fiscal  year 

1970  1971 


Increase  or 

decrease, 

fiscal  year 

1971 


Antimonopoly: 

Investigation  and  litigation J6,  054,  000  $6,985,000 

Economic  and  financial  reports... 1,187,000  1,316,000 

Trade  regulation  rules  and  industry  guides 350,000  419,000 

Deceptive  practices: 

Investigation  and  litigation 4,907,000  6,121,000 

Trade  regulation  rules  and  industry  guides 704,000  840,000 

Textile  and  fur  enforcement _--. 1,685,000  2,394,000 

Consumer  credit  enforcement.. 390,000  1,695,000 

Executive  direction  and  management 385,000  466,000 

Administration 950,000  983,000 


$931,000    $7,184,000 

129,000      1,361,000 

69,  000         423,  000 


1,214,000 

136,000 

709,  000 

1,305,000 

81,000 

33,  000 


6,472,000 
844,  000 

1,888,000 

1,711,000 
489,  000 

1,003,000 


Total  program  costs 16,612,000 

Unfunded  adjustments 193,000 

Transfer  to  GSA  for  space  rental 10,000 

Unobligated  balance  lapsing 85,000 


21,219,000 21,375,000 

-219,000 


$199, 000 

45,000 

4,000 

351,  000 

4,000 

-506,000 

16,  000 

23, 000 

20,  000 


156,000 
219,000 


Appropriation... 16,900,000  1 21,  000,000 21,375,000 


375,  000 


'Includes  proposed  supplemental  for  Pay  Act  Increases,  $1,500,000. 

OBJECT  CLASSIFICATION 


Actual  fiscal 
year  1969 


Allotment, 
fiscal  year 
year  1970 


Requested, 
fiscal  year 
year  1971 


Increase  or 
decrease 


Personnel  compensation: 

^  Permanent  positions. $14, 

Bf    Positions  other  than  permanent 

^     Other  personnel  compensation 

"W    Special  personnel  service  payments 

[f  

^       Total  personnel  compensation 14, 

Personnel  benefits 1, 

Travel  and  transportation  of  persons 

Transportation  of  things. 

Rents,  communications,  and  utility  services: 

Rents 

Communications.. 

Printing  and  reproduction 

Other  services 

Services  of  other  agencies 

Supplies  and  materials 

Equipment 

i  *   .  

'"    WTotal  obligations 16, 

Transferred  to  GSA  for  space  rental. 

Unobligated  balance  lapsing 

Total  appropriation 16, 


017,000  $17,513,500  $17,766,500    $253,000 

50,000  60,000      60,000 

29,000  50,000      50,000 

6,000  11,000      11,000 

17,887,500  253,000 

1,337,000  31,000 

727,  500  30,  000 

11,000  2,000 

253,  000  25, 000 

265,000 

155,000  15,000 

141,000  2,000 

118,000  8,000 

234, 000  4, 000 

246,  000  5, 000 

21,000,000   21,375,000     375,000 


102,000 

037,  000 

377, 000 

7,000 

13b,  000 
239, 000 
165,  000 
103, 000 
152,000 
229, 000 
259,  000 


17,634,500 

1,306,000 

697,  500 

9,000 

228,000 
265, 000 
140,  000 
139,000 
110,000 
230,  000 
241,000 


805,  000 
10,  000 
85, 000 


900,000   21,000,000   21,375,000 


375, 000 
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INVESTIGATION  CASELOAD,  FISCAL  YEARS  1966  THROUGH  1969 


1966  1967  1968  1969 


Pending  first  of  year,  total 

Restraint  of  trade... 

Deceptive  practices  i 

Initiated  and  reopened,  total 

Restraint  of  trade... 

Deceptive  practices  > 

Completed,  total  2. 

Restraint  of  trade 

Deceptive  practices ' 

Pending  end  of  year,  tefal 

Restraint  of  trade 689  725  747  644 

Deceptive  practices  1 1,289  1,395  1,243  1,020 


2,  283 

1,978 

2,120 

1,990 

930 

689 
1,289 

725 
1,395 

747 

1,353 

1,243 

1,168 

1,200 

754 

628 

251 

357 
843 

218 
536 

186 

917 

442 

1,473 

1,058 

884 

954 

492 

321 
737 

196 
688 

289 

981 

665 

1,978 

2,120 

1,990 

1,664 

'  Includes  textile  and  fur  work. 

2  Includes  investigations  approved  for  consent  negotiation  but  pending  consent  action. 

PETITIONS  TO  REVIEW  FILED  IN  COURTS 


Fiscal  year 

Cases 
filed 

Cases 
disposed  of 

Cases 

pending 

end  of  year 

1964                                                                

51 

31 
33 
32 
31 
27 
45 

80 

1965                                                           

26 

73 

1966                                                  

20 

61 

1967 

16 

46 

1968 

32 

61 

1969                                            

39 

55 

1203 


d)  c  oj  ^^ 


t/)  ^  -a 

C  TO  c 
O  c  <u 
O  =  Q. 


1 

1 

(Hen 

JP« 

-o 

CC^I 

op 

c 

^tT> 

ID 

(/i 

i-~) 

O) 

Mo" 

> 

(O 

c: 

c 

— 

o 

< 
o 

CO 


00 

o 


o 


CO 

<: 
o 


< 

LLJ 

o 


O 

UJ 

I- 
o 


Lf5  I — ^  «*  1  oo 


=  =  5 

DJ3  TO    Q. 

> 

MO  >^^ 
ro  k_  0)  •— 

=J    TO   o 


CV 


52to|° 

D    CZ    QJ    E^^ 


CO  ^  CO  CO 


tOCSJ 


C3  *^ 


CD 


Z  —    to    ra         I 


to 


^         oj  = 


Q    CD 

o  ^ 

TO    CD 


36-13S— 70— vol.  3- 


-(  ( 


1204 


COMPLAINTS  ISSUED  BY  THE  COMMISSION 


FY  1967  -  221 


^62 


^<T" 

w 

16 

1 

^ 

1 

^-:/,.v 

1 

FY  196S  -  123 


y^\v\^ 


^        ,  \^  si^ 


FY    1969   -    220 

Bureau  of; 

HB     Restraint  of  Trade 
^^     Deceptive  Practices 
vl\     Textiles  and  Furs 


ORDERS  TO  CEASE  AND  DESIST  ISSUED  BY  THE  COMMISSION. 


1/ 


1/ 


FY  1967  -  215 


Partial  orders  included. 


FY  1968  -  138 


FY   1969  -   221 
Bureau  of: 

H|  Restraint  of  Trade 
^^  Deceptive  Practices 
ITivl  Textiles  and  Furs 
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CASEsi''  DISPOSED  OF  BY  ORDERS  TO  CEASE  AND  DESIST  -  CONTEST  AND  CONSENT 


---   214  -'■■-'  i^J 


v.'.-;-;vi.84. 


^^^1T^!^^^ 


135 


V/V.:. ■■■■..;■■■;  105  ■.;:•.;..:; 


'-"^^^^'yVi^T" -''^>^"'' ' 


219 


201 


FY   1967 


FY    1968 


FY   1969 


—  Partial  orders  excluded  accordingly.    Also  excludes 
dismissals,  declaratory  and  withdrawals,  etc. 


J    Consent  (C  &  D  Series) 

Contest 

Admissive  Answers  and  Defaults 


INFORMAL  CORRECTIVE  ACTIONS 


FY    1967 


FY   1968 


FY   1969 
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Commissioners  and  Commissioners'  Offices 


Allotment,  Requested,  Increase, 

fiscal  year  1970  fiscal  year  1971  fiscal  year  1971 


Positions         Amount        Positions         Amount        Positions  Amount 


Commissioners 5        $192,000  5        $192,000 

Commissioners' offices.... 38  558,000  38  558,000 


Total,  personal  services 43         750,000  43         750,000 

Travel .-. -- 12,000 12,000 


Total 43  762,000  43  762,000  

Funds  requested  provide  the  salaries  and  expenses  of  the  Commissioners  and 
the  staffs  in  their  offices.  In  fiscal  year  1970,  43  positions  are  allocated  to  Offices 
of  Commissioners  consisting  of  attorney-advisers,  administrative  assistants, 
stenographers  and  messengers. 

PERSONNEL  AS  OF  DEC.  31,  1969 


Commissioners.. 

GS-15 

GS-14_._ 

GS-13 

GS-12.. 

GS-10.._ 

GS-9 

GS-7  and  below. 


Total 

Executive 

Attorney 

Secretarial 
and  messenger 

5 
10  .- 

5  .. 

""'"io" 

1 
2 
1 

1  .- 

2  -. 

1  .- 

1  .. 

1 

3  .. 
16  .. 

3 
16 

Total 39  5  14  20 

Note:  Total  annual  salaries,  $659,855. 

Office  of  Program  Review 


Allotment,  fiscal  year  1970  Requested,  fiscal  year  1971 

Increase,  fiscal  year  1971 

Positions          Amount        Positions          Amount 

Positions           Amount 

Personal  services 

5          $88,000                    6        $106,000 

1            $18, 000 

The  principal  function  of  the  Office  of  Program  Review  is  to  devise  ways  and 
means  for  the  Commission  to  improve  strategic  planning,  and  enable  the  Com- 
mission to  focus  its  limited  resources  on  the  significant  problem  areas  in  the 
antitrust  and  consumer  protection  fields.  The  office  aims  to  make  deei-sion- 
making  on  starting  Commission  investigations  rational  and  ec-onomical  by  de- 
veloping the  formal  means  by  which  reasoned  policy  alternatives  on  potential 
resource  uses  are  presented  to  the  Commis.sion. 

Recommendations  are  made  to  the  Commission  on  areas  in  the  economy  where 
the  Commission  could  commit  its  manpower.  The  office  prepares  enforcement 
policy  position  papers  for  the  Commission  setting  forth  the  clecision  options  on 
the  policy  issues.  The  office  also  refines  criteria  for  instituting  new  investigations, 
works  with  the  enforcement  bureaus  on  the  process  of  developing  program  plans, 
and  evaluates  the  bureaus'  program  proposals.  The  major  ongoing  long  range 
project  of  this  office  is  the  development  of  a  total  system  for  planning  the  Com- 
mission's pi'ogram  and  resource  allocations  on  a  rational  basis. 

An  additional  $1.S.OOO  is  requested  to  provide  one  GS-14  attorney  in  1071. 

By  adding  the  requested  attorney  to  this  office  for  program  evaluation,  the  office 
would  have  the  mix  of  attorneys  and  economists  recommended  in  a  Budget 
Bureau  Staff  Report  ( Xo.  CF-fiO-124)  for  a  Commission-level  jn-ogram  review 
staff.  A  planning  function  so  reinforced  can  identify  areas  in  the  economy  in 
which  the  Commission  should  apply  its  efforts.  This  analytical  staff  would  also 
provide  policy  guidance  by  evaluating  competing  jiropos.Mls  for  project-type 
investigations,  and  recommend  to  the  Commi.-sion  appropriate  allocations  of 
resources  for  accomplishing  major  missions. 
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PERSONNEL  AS  OF  DEC 

;.  31,  1969 

Total           Economist 

Professional: 
GS-15 

1                          1 

Total 

1                         1 

Total  annual  salaries 

S23.749 

Office  of  the 

Executive  Directoe 

Allotment,  fiscal  year 
1970 

Requested,  fiscal  year 
1971 

Increase,  fiscal  year 
1971 

Positions 

Amount 

Positions 

Amount 

Positions              Amount 

3 

$54, 000 
79,  000 

3 
5 

$54,  000 
79,  000 

Office  of  Information 

5 

Total  personal  services. 
Travel _ 

8 

133,  000 
3,  000  . 

8 

133, 000 
3,000 

Total 

8 

136,  000 

8 

136, 000 

- 

The  Executive  Director,  as  the  Commission's  chief  operating  oflBcial,  manages 
the  Federal  Trade  Commission's  activities  to  achieve  effective  and  economical 
operations.  He  has  responsibility  for  operational  and  administrative  direction  of 
all  the  Commission's  Bureaus  and  Field  Offices. 

The  Office  of  Information  reports  to  the  Executive  Director  and  its  overall 
policy,  advisory  and  educational  functions  have  been  given  additional  emphasis. 

PERSONNEL  AS  OF  DEC.  31,  1969 


Executive, 
administrative 

and  other       Stenographic 
Total       professional         and  clerical 


Professional: 

GS-15_ 

GS-13 

GS-12 

GS-9__ 

Stenographic,  clerical,  etc... 

Total.. 

Total  annual  salaries. 


2  2 

1  1 

1  1  

1  1 - 

3 3 

8                       5  3 

$127,000 -- 


Office  of  Administration 


Allotment 
fiscal  year  1970 

Requested 
fiscal  year  1971 

Increase 
fiscal  year  1971 

Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

6 
6 

$83,  000 
83,  000 
206, 500 
125,000 
448, 000 

6 

6 

23 

18 

60 

$83,  500 

84,  000 
208, 500 
137,500 
453,000 

$500 
1,000 

23 
16 
60 

"l 

2,000 

12,  500 

5,000 

111 

945, 500 
10,  000 

113, 

956,  500 
10,000 

2 

21,000 

111 

955,  500 

113 

967, 500 

2 

21,000 

Office  of  Director 

Management  Staff... 

Division  of  Personnel 

Division  of  Data  Processing 

Division  of  Administrative  Services. 

Total,  personal  services 

Travel ___ 

Total 
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PERSONNEL  AS  OF  DEC.  31,  1969 


Executive, 

administrative 

and  other 

Total        professions 


Stenography 
and  clerical 


Wageboard 


Professional: 

GS-15 

GS-14.. 

GS-13 

GS-12. 

GS-11... 

GS-9 

GS-8 

GS-7... ._.. 

Stenographic,  clerical,  etc. 

Total 


2 
3 
2 
7 
5 
1 
1 
9 
76 


106 


2  

3 

2 _ 

7 _._ 

5 

1  

1 

9 

57  19 

30  57  19 


Note:  Total  annual  salaries,  $898,063. 

The  Office  of  Administration  gives  policy  guidance  and  general  supervision 
to  the  management  and  organization  programs,  administrative  services  activi- 
ties and  personnel  programs  of  the  Federal  Trade  Commission.  Plans  for  effec- 
tive organization  and  administration  of  the  Commission's  management  programs. 
Formulates  and  puts  into  effect  basic  administrative  policies.  Develops  long-range 
plans  relating  to  needs  for  personnel,  space,  supplies,  equipment,  etc.  This  Office 
consists  of  the  Management  Staff  and  the  Divisions  of  Personnel,  Data  Process- 
ing, and  Administrative  Services. 

Management  interns  are  assigned  to  the  Office  of  Administration  and  are 
detailed  during  their  training  period  to  administrative  positions  throughout  the 
Federal  Trade  Commission. 

MANAGEMENT   STAFF 

The  ^Management  Staff  is  responsible  for  conducting  agency-wide  organiza- 
tional and  procedural  studies ;  coordinating  and  issuing  procedural  and  policy 
statements  through  a  Directives  System  in  the  form  of  an  Administrative 
Manual.  Administrative  Bulletins,  and  notices ;  conducting  the  Worliload,  Pro- 
duction and  Manpovv^er  Reports  System  which  also  includes  a  Highlights  narrative 
for  all  program  functions;  operating  the  Progress  Report  System  covering  the 
status  of  formal  and  informal  casework ;  and  the  performance  of  special  studies 
as  assigned. 

A  recent  survey  indicated  the  necessity  for  expansion  of  management  analysis 
activities  in  order  to  provide  for  economic  and  efficient  correspondence,  reports, 
and  forms  control  activities  as  well  a?  overall  analysis  and  study  of  organiza- 
tion and  procedures  within  the  Commission.  Truth-in-Lending  will  require  the 
development  of  new  computer  systems  applications.  It  is  hoped  that  these  addi- 
tional responsibilities  can  be  carried  by  the  current  staff. 


DIVISION   OF  PERSONNEL 

The  Division  of  Personnel  initiates,  develops,  and  administers  personnel 
policies  and  programs  in  the  spheres  of  recruitment,  appointment  and  placement, 
training,  position  classification,  performance  ratings,  employee  relations,  welfare, 
and  health  and  recreation. 

Also  this  Division  has  been  given  the  respon.sibility  for  position  management 
and  manpower  utilization  surveys  and  maintenance  of  necessary  controls. 

An  orientation  pool  for  stenographers  and  typists  predominantly  consi.«ting  of 
employees  initially  entering  on  duty  with  the  Commission  has  been  established 
under  the  Division.  This  group  expedites  overflow  work  from  the  substantive 
bureaus  and  is  used  for  relief  assignments  to  Commissioners'  Offices,  the  Office  of 
the  Executive  Director,  and  other  top  offices  throughout  the  Commission. 

Every  effort  will  be  made  to  carry  additional  workload  related  to  new  con- 
sumer protection  activities,  including  Truth-in-Lending  and  the  administration 
of  the  new  Flammable  Fabrics  Act  without  additional  personnel. 
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DIVISION   OP   DATA   PROCESSING 

The  Division  of  Data  Processing  operates  a  Burroughs  computer  and  periph- 
eral equipment  to  service  operating  bureaus'  needs  for  data  processing. 
These  include  botli  administrative  and  substantive  program  activities.  On  the 
administrative  side,  this  division  has  tlie  continuing  job  of  machine  prepa- 
ration of  payroll,  the  maintenance  of  equipment  inventories,  the  maintenance 
of  workliiad  statistics  for  attorneys,  and  among  other  administrative  programs, 
the  maintenance  of  personnel  information  concerning  both  employees  and  attor- 
ney applicants. 

In  regard  to  the  substantive  programs  of  the  Commission,  this  Division  pre- 
pares information  relating  to  financial  statistics  (a  sample  of  9,000  businesses 
are  covered  by  the  F.T.C.  segment  of  this  study),  various  economic  and  legal 
programs,  including  rates  of  return  for  the  Division  of  Accounting,  and  master 
case  cards  on  legal  cases  currently  being  worked  on  in  the  legal  divisions  of  the 
Counnission. 

This  Division,  in  connection  with  the  above  programs  and  others,  is  responsi- 
ble for  advising  operating  officials  in  regard  to  adequacy  of  information  sup- 
plied to  accomplish  objectives,  the  development  of  programs  as  required  for 
various  administrative  and  operating  studies,  and  the  establishment  of  good, 
workable  priorities  for  the  expeditious  handling  of  data  processing  activities. 

A  data  bank  has  been  established  covering  all  complaints  and  other  informa- 
tion that  will  pinpoint  industries  and  products,  geographic  areas,  and  practices 
on  wliich  to  focus  the  attention  of  this  Commission  because  of  emerging  con- 
sumer protection  problems. 

It  is  also  planned  to  include  in  the  data  bank  pertinent  corporate  and  finan- 
cial information  concerning  business  corporations,  storage  and  accessibility  of 
this  mass  of  data  will  require  a  capacity  far  in  excess  of  our  current  ability.  To 
provide  ready  and  feasible  access  will  require  two  disc  storage  units.  To  pro- 
vide tins  capacity  and  to  annualize  the  cost  of  tape  drives  now  being  installed 
will    retjuire   an   increase  of  $25,000  for  1971. 

Additional  computer  applications  will  require  the  services  of  one  GS-5  com- 
puter uiit-rator  and  one  G.S-3  card  punch  operator  at  a  cost  of  $11,000. 

DIVISION   OF  ADMINISTRATIVE  SERVICES 

The  Division  of  Administrative  Services  is  a  central  administrative  unit 
established  for  the  purpose  of  publishing  the  material  made  public  under  Sec- 
tion 6(f)  of  the  Federal  Trade  Commission  Act;  for  the  procurement  of  sup- 
plies and  equipment ;  and  for  supplying  other  services  essential  to  the  function- 
ing of  the  Commission.  The  Commission's  Library  is  also  located  in  this  Division. 

The  Publication  Branch  of  the  Division  clears  for  format,  economy  of  repro- 
duction and  distribution,  all  material  printed  or  duplicated  by  the  Commission 
within  the  limitations  of  the  laws  and  regulations  as  applicable  thereto.  This 
branch  also  operates  a  Class  A  Printing  Plant  established  under  the  provi- 
sions of  the  regidations  by  the  Joint  Committee  on  Printing  of  the  Congress; 
and  i>rovides  photograi>hic.  photostat  and  drafting  services.  The  services  are 
performed  by  the  following  sections: 

The  Composition  Section  edits  for  format  and  typography,  material  to  be  printed 
by  the  Government  Printing  Office  or  printed  or  duplicated  in  the  Commission's 
Printing  Plant  and  provides  stenographic  services  to  over-burdended  bureau 
pools.  During  1969  over  1.459  pages  of  copy  were  produced  by  this  activity  for 
lithographic  reproduction  in  the  printing  plant. 

The  Photographic  Section  i^rovides  the  Commission  with  photographic,  xerox 
and  photostat  services  for  use  in  connection  with  the  Commission's  legal  proceed- 
ings and  economic  reports.  Production  reports  for  this  section  show  that  over 
1.275.222  photographic,  photostat  and  xerox  prints  were  produced  during  1969. 

Functions  of  the  Printinrj  Plant  include  the  printing  of  the  Commission's  orders, 
press  releases,  legal  and  economic  reports,  .speeches,  Trade  Practice  Rules,  pamph- 
lets, forms,  letters,  etc.  Production  during  1969  was  more  than  20,400,347  pages. 

Tlie  Library  Spstem.  consists  of:  (1)  the  Commission  Library;  (2)  the  Medical 
Library  in  the  Division  of  Scientific  Opinions;  (3)  a  .small  library  in  the  Office 
of  tlie  Hearing  Examiners;  and  (4)  a  small  library  in  each  of  the  Commission's 
field  offices. 

These  libraries  provide  facilities  for  research  by  personnel  of  the  bureaus  and 
office.'^  of  the  Commission,  and  assist  in  discriminating  information  regarding  the 
antitrust  laws  and  trade  regulations. 
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The  combined  holdings  of  these  collections  total  more  than  150,000  bound 
Tolumes.  Extensive  files  of  legislative  documents  and  statistical  publications  of 
other  Government  departments  and  agencies,  and  of  trade  associations  are  also 
maintained. 

More  than  400  different  periodicals  are  received,  indexed  and  routed  among 
the  staff  on  a  weekly,  monthly,  quarterly  or  other  frequency  basis.  Approximately 
90,000  reference  questions  were  answered  during  the  year  and  more  than  175,000 
books  are  loaned  for  use  outside  the  library. 

The  Procurement  and  Services  Branch  is  responsible  for  providing  services  and 
controls  in  the  necessary  housekeeping  functions  as  follows :  procurement  and 
maintenance  of  supplies,  equipment,  furniture,  etc. ;  space  control  and  building 
maintenance ;  communications  including  mail,  telephone  and  telegraph  and 
messenger. 

Mandatorri  funding — 1911 

Funds  totaling  $10,000  are  requested  in  1971  for  the  Offiice  of  Administration 
to  annualize  the  mandatory  costs  of  the  1970  Pay  Act. 

Office  of  the  Comptroller 

The  Office  of  the  Comptroller  provides  policy  guidance  and  general  supervision 
for  the  financial  management  activities  of  the  Commission,  serving  as  its  chief 
technical  office  in  these  areas.  It  advises  on  and  formulates  the  Commission's 
budget  for  presentation  to  the  Bureau  of  the  Budget  and  the  Congress. 

In  additional  to  budgetary  functions,  this  Office  through  the  Division  of 
Finance,  is  responsible  for  maintaining  fiscal  and  accounting  records ;  preparing 
financial  statements  and  reports  of  the  Commission ;  preparing  all  payrolls  and 
related  subsidiary  records  as  to  leave,  retirement,  withholding  taxes,  contribu- 
tions, health  and  insui'ance  deductions,  etc. ;  audits  and  approves  for  payment  all 
invoices,  as  Avell  as  travel  and  related  items ;  prepares  all  schedules  of  disburse- 
ment, collections,  and  appropriation  transfers ;  and  distributes  salary  and  ex- 
pense cheeks. 

Every  effort  will  be  made  to  carry  increasing  workloads  related  to  new  and 
expanding   consumer  protection   activities   without   additional   resources. 

Mnndntory  funding — 1911 1 

Funds  totaling  $3,000  are  requested  in  1971  for  the  Office  of  the  Comptroller 
to  annualize  the  mandatory  costs  of  the  1970  Pay  Act. 


Allotment 
fiscal  year  1970 


Positions 


Requested 
fiscal  year  1971 


Increase 
fiscal  year  1971 


Amount     Positions 


Amount    Positions 


Amount 


Office  of  the  Comptroller 

Division  of  Finance-. 

Total  personal  services 

Travel - 

Total.. _ .-  25 


4 

$71,000 
162,  000 

4 
21 

$72,000  ._ 

$1,000 

21 

164,000  

2,  000 

25 

233,  000 
500  ... 

25 

236,  000 

3,000 

500  

233,  500 


25 


PERSONNEL  AS  OF  DEC.  31,  1969 


Executive, 

administra- 

tive and 

other 

Total 

professional 

Clerical 

1  ... 

1  ... 

1  ... 

1  ... 

3  ... 

14  . 

14 

21 

7 

14 

Professional: 

GS-14 

GS13 

OS-12 

GS-9 

GS  7 

Fiscal  and  clerica 

Total 


Total  annual  salaries,  $185,013. 
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Office  of  the  Secretary 


Allotment,  fiscal  year  Requested,  fiscal  year  Increase,  fiscal  year 

1970  1971  1971 


Positions  Amount    Positions  Amount    Positions  Amount 


Office  of  the  Secretary 

Legal  and  Public  Records 

Total  personal  services- 
Travel 


12 

$116,000 
322, 500 

12 
52 

$117, 000  . 

$1,  000 

50 

337,  500 

2 

15,  000 

62 

438,  500 
1.000  .,. 

64 

454,  500 
1,000  -.. 

2 

16,  000 

Total 62  439,500  64  455,500  2  16,000 

PERSONNEL  AS  OF  DEC.  31,  1969 


Executive, 
administrative 

and  other       Stenographic 
Total       professional  and  clerical 


Professional: 

GS-16_ 

GS-13._ 

GS-11 

GS-9 

Stenographic,  clerical,  etc. 

Total --. 


1 

1 

1 

1 

1 

1 

1 

1 

48 

48 

52 

4 

48 

Total  annual  salaries,  $376,923. 

The  Secretary  and  his  immediate  office  receive  and  handle  mail  on  all  phases 
of  the  Commission's  work.  He  si.gns  all  orders  and  certain  other  official  papers.  He 
also  is  responsible  for  liaison  with  the  Congress  and  Government  agencies  and 
for  decisions  on  informal  cases  not  submitted  to  the  Commission. 

The  Assistant  Secretary  for  Minutes  takes  the  minutes  of,  and  records  the  exec- 
utive meetings  of  the  Commission,  prepares  directives  for  the  signature  of  the 
Secretary  and  keeps  the  docket  of  pending  matters  before  the  Commission. 

DIVISION    of   legal   AND   PUBLIC   RECORDS 

The  Division  of  Legal  and  Public  Records  set  up  new  files  in  1969  as  a  result  of 
new  programs  of  the  Commission,  such  as  the  Fair  Packaging  and  Labeling  Act 
and  the  merger  notification  procedure.  Procedures  were  also  established  placing 
matters  on  the  public  record  regarding  premerger  clearance  requests  and  applica- 
tions for  approval  of  divestures,  acquisitions  or  similar  transactions  subject  to 
Commission  review  under  outstanding  orders. 

,'Requests  for  publications  reached  an  all-time  high  as  the  general  public  became 
Increasingly  aware  of  the  stepped-up  activities  of  the  FTC  in  the  consumer  pro- 
tection area,  through  speeches  by  the  individual  Commissioners,  publicity  in 
trade,  con.sumer-oriented  magazines,  and  other  news  media.  Tlie  distribution 
Section  processed  14,807  requests  for  publications,  of  which  approximately  8,500 
were  for  copies  of  Regulation  Z,  the  Truth-iu-Lending  pamphlet.  The  Corres- 
pondence Section,  which  sets  up  preliminary  files  on  complaint  letters  received, 
processed  approximately  5,580  complaints  and  inquiries  and  Oil  follow-up  mat- 
ters in  1969. 

In  the  first  quarter  of  1970  alone,  increasing  workloads  were  noted.  For  ex- 
ample, the  Correspondence  Section  processed  approximately  4,000  complaints 
and  inquiries  and  over  600  follow-up  letters.  Many  merger/divestiture  matters 
were  placed  on  the  public  record,  some  of  which  evinced  widespread  interest  from 
the  piiblic.  Considerable  public  interest  was  expressed  also  in  the  trade  restraints 
hearings  on  automobile  price  advertising  practices,  incandescent  light  bulbs,  un- 
solicited credit  cards,  and  the  merger  notification  program. 

In  1971.  increased  workloads  are  expected  for  the  Office  of  the  Secretary  as  a 
result  of  projected  workload  increases  related  to  other  activities  of  the  Commis- 
sion, additional  requests  from  the  general  public  and  others  on  matters  of  public 
record,  and  increased  liaison  activities  with  the  Congress  and  other  Government 
Agencies. 
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Increases  requested — 1911 

The  Office  of  the  Secretary  is  inadequately  staffed  to  carry  out  its  important 
responsibilities  in  an  effective  manner.  Considerable  overtime  costs  have  occurred 
during  the  past  several  years  because  of  severe  resource  limitations. 

Two  GS— 4  Clerks  are  requested  in  1071  for  the  Division  of  Legal  and  Public 
Records  at  a  cost  of  $11,000.  Also,  $5,000  is  necessary  for  the  Office  to  annualize 
the  mandatory  costs  of  the  1970  Pay  Act. 

Office  of  the  General  Counsel 


Allotment,  fiscal  year         Requested,  fiscal  year 
1970  1971 


Positions 


Amount       Positions 


Increase,  fiscal  year 
1971 


Amount         Positions 


Amount 


Office  of  General  Counsel 6  $87,000 

Division  of  Litigation 28  441,000 

Division  of  Legal  Services 17  251,000 

Division  of  Legislation-Federal-State- 
Cooperation 

Total  personal  services 

Travel 


6 

28 
17 


$87,  500 
446, 000 
254,  500 


$500 
5.000 
3,500 


9 

111,000 

10 

129,  000 

1 

18.  000 

60 

890,  000 
10,000  .... 

61 

917,000 
15,000  .... 

1 

27,  000 
5,000 

Total... 60         900,000                 61         932,000                   1 

32,  000 

PERSONNEL  AS  OF  DEC.  31,  1969 

Other 
Total          Attorneys       Professional 

Stenographic 
and  clerical 

Professional: 

GS-18 

GS-16 

GS-15 

GS-14 

GS-13 

GS-12 

GS-11 

GS-9 

Stenographic,  clerical,  etc 

Totals... 


1 

1 

1 

1  

20 

20 

3 

3 

1 

1 

2 

2 

2 

1 

1  

1  

1  

23 

23 

54 


29 


23 


Total  annual  salaries,  $857,554. 


The  General  Counsel  is  the  principal  legal  counselor  and  adviser  to  the  Com- 
mission. In  many  respects,  his  responsibilities  are  similar  to  other  chief  law  of- 
ficers within  the  Government.  He  represents  the  agency  before  the  courts  of  the 
United  States ;  prepares  memoranda  for  the  agency  and  its  operating  bureaus 
on  questions  of  law,  policy,  and  procedure :  evaluates  federal  and  state  legisla- 
tive proposals  directl.v  affecting,  or  bearing  upon,  the  agency's  missions :  serves 
as  liaison  officer  in  both  adjudicatory  and  nonadjudicatory  matters  involving  the 
agency  and  other  Government  offices ;  and.  among  other  assignments,  represents 
the  agency  and  each  employee  as  Tort  Claims  Officer  in  matters  arising  imder 
the  Federal  Tort  Claims  Act,  and  as  the  administrator  of  workman's  compensa- 
tion claims  filed  pursuant  to  the  Federal  Em))loyee's  Comi>ensation  Act. 

In  at  least  two  material  respects,  the  responsibility  of  the  Commission's  Gen- 
eral Counsel  differs  from  that  of  most  chief  legal  advisers  within  the  Govern- 
ment. First,  he  is  a  lawyer  to  law.vers — ithe  counselor  to  the  Government's  second 
largest  employer  of  attorneys.  Secondly,  the  mission  of  his  Office  is  also  affl.rma- 
tive  in  nature  as  opposed  to  bein.g  strictly  a  service  operation.  The  Office  is  ex- 
pected to  propose  and  implement  affirmative  programs  that  will  advance  the 
overall  goals  of  the  Commission. 

lienrqanizaUon  of  the  office 

With  the  appointment  of  a  new  General  Counsel  in  May  of  1969,  the  Commis- 
sion requested  a  reevalnation  of  the  functions  and  structaire  of  the  Office.  On 
the  basis  of  a  thorough  review  of  the  past  performance  of  the  Office  vis-a-vis  the 
current  demands  of  the  Commission  for  legal  advice  and  court  representation, 
the  General  Counsel  recommended,  and  the  Commission  ordered  on  June  11, 
1969,  a  reorganization  of  the  Office. 
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The  essential  changes  in  Office  functions  and  organization  directed  by  tlie 
Commission  may  be  summarized  as  follows  : 

A.  Executive'positions  within  the  Office  were  reduced  from  ten  to  five. 

B.  Administration  of  two  statutes  was  transferred  from  the  Office  to  operat- 
ing bureaus  within  the  Commission. 

(1)  The  Office  of  Assistant  General  Counsel  for  Export  Trade  was 
abolished  and  immediate  supervision  of  the  Webb-Pomerene  Act  was  as- 
signed to  the  Bureau  of  Restraint  of  Trade. 

(2)  Supervision  of  Lanham  (Trademark)  Act  complaints  and  actions 
was  assigned  to  the  Bureau  of  Deceptive  Practices. 

C.  The  Division  of  Consent  Orders  was  abolished.  The  primary  function  of 
this  Division  had  been  the  supervision  and  control  of  negotiations  looking  to- 
wards the  disposition  of  matters  by  settlement  orders  under  the  procedure  pro- 
vided in  Part  2  of  the  Commission's  published  rules.  The  General  Counsel's 
study  revealed  that  the  operations  of  the  Division  had  evolved  to  a  point  where 
they  mainly  duplicated  work  performed  by  the  various  trial  staffs  of  the  Com- 
mission. Accordingly,  the  Commission  assigned  primary  sui>ervision  of  con- 
sent order  negotiations  to  the  trial  staffs.  Tlie  Office  of  General  Counsel  retained 
the  responsibilities  of:  (1)  providing  advice,  when  requested,  as  to  whether  the 
allegations  of  a  complaint  support  a  cause  of  action  and  require  the  order  pro- 
posed:  and  (2)  representing  the  agency  in  settlement  negotiations  after  a  mat- 
ter has  been  litigated  before  the  Commission. 

D.  The  Office  of  Assistant  General  Counsel  for  Federal-State  Cooperation  was 
abolished  and  its  duties  were  assumed  by  the  Division  of  Legislation — Federal- 
State  Cooperation. 

E.  A  new  office  unit,  the  Division  of  Legal  Services,  was  established. 

F.  The  Office  of  Assistant  General  Counsel  for  Voluntary  Compliance  was 
abolished  and  its  duties  were  assigned  to  the  Division  of  Legal  Services. 

G.  The  job  descriptions  of  attorneys  assigned  to  the  Office  were  redrawn  to 
accord  with  the  Commission's  beliefs  that  such  attorneys  should  be  generalists 
who  could  be  readily  redeployed  within  the  Office  to:  (1)  meet  sharp  variances 
in  Commission  dtmands  for  the  several  services  extended  by  the  Office;  and  (2) 
effectively  coordinate  affirmative  Office  projects. 

The    Post-Reorganization    Structure    of    the    Office    of    General    Counsel 

The  organizational  structure  of  the  Office  now  comports  with  the  following 
diagram : 

'Division  of  Litigation 
Division  of  Legal  Services 
Office  of  General  Counsel--<  Legal  Reporting  Sectiim 

Division  of  Ivegislation — 
iFederal-State  Cooperation 

DIVISION   OF  UTIGATION 

The  function  of  this  Division  is  to  represent  the  Commission  in  the  federal 
courts. 

Any  party  against  which  the  CommissioB  has  issued  an  order  to  cease  and  desi.st 
may  petition  a  federal  court  of  appeals  for  review.  The  Commission  may  apply, 
through  the  Department  of  Justice,  for  federal  district  court  orders  enforcing 
subpoenas  or  Commission  orders  requiring  si>ecial  reiwrts.  Disoibedience  of  a 
court's  decree  enforcing  a  Commission  order  or  subpoena  may  be  punished  as  a 
contempt.  Collateral  suits  challenging  the  Commission's  jurisdiction  or  procedure 
may  be  brought  under  certain  circumstances  in  the  federal  district  courts.  The 
Division  handles  these  and  similar  matters  both  directly  and  in  participation  with 
the  Office  of  the  Solicitor  General  in  Supreme  Court  matters,  and  with  offices 
of  the  various  United  States  attorneys  in  certain  other  cases  affecting  the 
commission.  The  Division  also  has  the  responsibility  for  seeking  injunctions 
pendente  lite  in  certain  Commission  cases  before  the  courts  of  appeal  and  district 
court  restraining  orders  against  dissemination  of  false  food,  or  drug  or  cosmetic 
advertising  in  applicable  cases. 

General  case  workload 

The  workload  of  the  Division  is  variable;  and  since  the  vast  majority  of  it 
arises  from  actions  taken  by  the  Commission  or  parties  being  investigated  or 
proceeded  against,  its  timing  and  volume  is  governed  by  factors  over  which  the 
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Division  has  little  or  no  control.  With  respect  to  court  litigation,  during  J969 
the  Division  handled  94  cases,  six  more  than  the  previous  year.  It  completed 
litigation  in  45  ca.ses,  as  compared  to  a  total  of  27  in  196S.  Eleven  of  the  completed 
proceedings  involved  deceptive  business  practices,  26  were  restraint  of  trade 
cases,  and  S  were  extraordinary  matters  such  as  suits  against  the  Commission 

Workload  expected  in  W71 

A.  From  Current  Cases: 

At  the  beginning  of  1970,  the  Division's  assignments  included  55  cases  open 
for  further  action  or  pending  final  disposition  in  the  courts.  A  number  of  these 
cases  involve  appeals  from  Commission  cease-and-desist  orders  which,  because  of 
a  combination  of  such  factors  as  voluminous  records,  important,  complex,  and 
vigorou.sly  disputed  legal  issues,  masses  of  economic  data,  and  great  financial 
consequences  to  the  corporations  involved,  are  considered  to  be  major  cases.  Of 
this  category,  the  following  are  examples  of  matters  believed  likely  to  require 
substantial  efforts  carrying  over  into  1971  : 

1.  United  States  Steel  Corporation — Respondent,  one  of  the  country's  largest 
cement  producers,  acipiired  the  second  largest  ready-mix  concrete  producers  in 
the  New  York  Metropolitan  Area.  It  is  appealing  a  Commission  decision  that 
found  the  acquisition  to  be  unlawful  and  which  requires  divestiture.  The  case 
involves  the  relatively  unexplored  issue  of  the  "failing  company  defense." 

2.  L.  fr.  Balfour  Companii  et  al. — This  matter  involves  monopolization  and 
other  unfair  acts  and  practices  in  the  national  college  fraternity  insignia  products 
market.  The  record  consists  of  approximately  6,000  pages  of  testimony  and  800 
exhibits. 

3.  P.  F.  Collier  d  Son  Corporation — The  Commission's  decision  found  that 
respondent,  a  national  seller  of  encyclopedias,  utilized  a  number  of  deceptive 
practices  in  the  sale  of  its  products.  On  appeal,  respondent  has  conceded  that  it 
engaged  in  deception  but  has  raised  several  complex  issues  concerning  Com- 
mission procedures  and  the  liability  of  a  parent  corporation  for  the  actions  of  a 
subsidiary.  The  record  in  this  matter  consists  of  approximately  4,500  pages  of 
testimony  and  some  600  documentary  exhibits. 

P..  From  Projected  Commission  Aetivity: 

At  the  beginning  of  the  fiscal  year  there  were  approximately  38  complaints  in 
various  stages  of  litigation  within  the  Commission.  Additionally,  as  indicated  in 
their  last  budget  presentations,  the  Commission's  operating  bureaus  anticipate 
Increases  in  adjudicatory  proceedings  in  1970.  While  there  can  be  no  certainty  as 
to  which  cases  will  ultimately  be  decided  adversely  to  the  respondents  involved 
and  thereafter  appealed  to  the  courts,  on  the  basis  of  past  experience  it  is 
estimated  that  three-fourths  of  the  matters  litigated  before  hearing  examiners 
are  eventually  causes  for  court  presentations  by  the  General  Counsel. 

In  addition  to  appellate  matters,  it  is  expected  that  the  volume  of  district 
court  litigation  will  increase  substantially  in  1971.  The  Commission  may  expect 
to  be  sued  more  frequently.  The  Fair  Packaging  and  Labeling  Act  and  the  Con- 
sumer Credit  Protection  Act  should,  because  of  their  newness  and  vast  coverage, 
occasion  suits  for  declaratory  and  injunctive  relief.  (In  the  first  two  months  of 
1970.  five  petitions  for  declaratory  relief  have  been  filed  against  the  agency.) 

For  several  reasons,  the  number  of  subpoena  enforcement  proceedings  should 
l)e  expected  to  multiply.  First  of  all.  the  Giiignon  decision  of  the  Sth  Circuit  Court 
of  Appeals  has  provided  respondents  with  a  new  delaying  tactic.  Reversing  a  half 
century  of  administrative  and  judicial  practice,  the  Guipnon  opinion  held  that 
the  Commission  lacks  the  authority  to  enforce  its  own  subpoenas  and  must  proceed 
through  the  Office  of  the  Attorney  General.  Realizing  that  the  agency  must  process 
subpoena  papers  through  the  Department  of  Justice  which,  after  review,  assigns 
the  matters  to  the  various  U.S.  Attorne.vs.  respondents  appear  to  be  buying  time 
hy  opposing  compulsory  process.  From  early  1967  until  the  late  fall  of  196S.  the 
only  subpoena  enforcement  proceeding  handled  by  the  Office  involved  Gidf/twn. 
Since  the  ni'if/»on  decision  became  final,  the  Off.ce  has  been  called  upon  to  process 
nine  matters  involving  a  total  of  tirent)/-threc  subpoenas. 

The  other  reasons  for  anticipating  a  rise  in  subpoena  enforcement  actions  are: 
the  number  of  industrywide  investigations  proposed  by  the  operating  bureaus; 
and  the  fact  that  there  are  several  multi-respondent  complaints  presently  either 
!iPT>roved  by  the  Commission  or  in  prepnratioji  by  the  staff'.  In  the  hitter  respect. 
Office  experience  indicates  that  a  multi-respondent  action  usuall.v  genei'ates 
subpoena  problems  and  injunction  suits  against  the  Commission. 
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raVlSlOX    OF    LEGAL    SERVICES 

OTei-  tlise  past  several  years,  there  has  heeii  a  steadily  increasing  demand  for 
the  preisfiration  of  legal  uiemoranda  on  evidentiary,  jurisdictional  and  procedural 
prohleuis ;  the  drafting  and  redrafting  of  special  C'ommission  reports  and  other 
public  statements,  and  the  examination  of  requests  by  private  counsel  and  the 
public  for  Commission  information,  documents  and  files.  The  increase  in  such 
matters  is  attributed  to,  among  other  things,  the  several  new  statutes  admin- 
istered by  the  Commission :  a  number  of  changes  in  the  Commission's  rules  and 
procedures  (particularly  those  procedures  wherein  agency  action  is  publically 
proposed  for  the  purpose  of  obtaining  the  views  of  all  affected  individuals  or 
companies  prior  to  a  final  determination  by  the  Commission)  ;  the  Freedom  of" 
Infonuation  Act :  and  the  Commission's  increasing  reliance  on  public  hearings- 
on  national  or  industrywide  practices. 

The  study  that  led  to  reorganization  of  the  Office  concluded  that  the  afore- 
mentioned as.signments  should  be  handled  by  the  General  Counsel  through  a 
centralized  unit  within  his  OflBce.  Accordingly,  the  Division  of  Legal  Services  was 
established  for  the  purpose  of  handling  day-to-day  legal  services  and  special 
assignments  for  the  Commission  and  its  operating  bureaus. 

Among  the  routine  obligations  of  the  Division  are  the  following  : 

1.  Analysis  of  Recent  Decisions 

Federal  court  decisions  and  federal  agency  determinations  are  scrutinized  for 
possible  effects  upon  Commission  policies.  "When  a  decision  is  deemed  significantly 
relevant  to  the  Commission's  missions  or  procedures,  a  preliminary  memorandum 
of  law  is  immediately  forwarde<l  to  the  Commission.  If  the  Commission  concludes 
that  the  matter  requires  further  study,  a  comprehensive  brief  is  supplied. 

2.  Rcvieic  of  requests  for  investigational  resolutions 

Prior  to  the  Issuance  of  investigational  subpoenas  and  Special  Report  Orders 
authorized  by  the  Federal  Trade  Couunission  Act,  the  agency  usually  adopts  an 
investigational  resolution.  Upon  either  staff  or  Commission  demand,  the  Division 
rt'vi^'v.-s  such  resdlutions.  The  purpose  behind  such  review  is  the  anticipation  and 
prevention  of  court  actions  that  might  delay  Commission  efforts. 

3.  Assistance  to  other  Commission  offices 

For  the  purpose  of  anticipating  and  preventing  court  actions  which  may  delay 
Commission  efforts,  the  Division  maintains  continuous  liaison  with  other  Com- 
mission bureaus,  divisions  and  other  units  and  provides  ad  hoc  advice  and  assist- 
ance on  questions  of  law,  policy  and  procedure. 

Jf.  Handling  of  nonad judicatory  requests  for  Commission  documents  and 
information 

The  Division  reviews  all  such  requests  and  immediately  advises  the  Com- 
mission as  to  their  disiX)sitiou.  Additionally,  it  maintains  a  continuing  survey  of 
other  agency  determinations  and  court  rulings  on  requests  made  pursuant  tothe 
Freedom  of  lufornmtion  Act. 

5.  Proposed  complaints  and  orders;  and  settlement  negotiations 

The  Division  performs  the  aforementioned  duties  retained  by  the  Office  after 
abolishment  of  the  Division  of  Consent  Orders. 

6.  Miscellaneous   administrative   duties 

The  Division  handles  all  correspondence  and  requests  pertaining  to  voluntary 
agreements  under  the  Defense  Production  Act  of  1950  and  small  business  pool's 
authorized  or  proposed  by  the  Small  Business  Administration  Administrator.  It 
also  processes  tort  claims  for  the  Commission  and  provides  advice  to  Commission 
employees  on  matters  covered  by  the  Federal  Employee's  Compensation  Act. 

Expected   workload.    1971 

Demands  for  routine  legal  services  depend  on  the  operations  of  the  Commission, 
actions  by  the  public  or  parties  which  are  subjects  of  Commission  investigatiotis  or 
other  i)roceedings.  and  court  and  federal  agency  rulings.  In  view  of  the  great 
increase  in  projects  of  the  oiierating  bureaus,  and  the  implementation  of  the  new 
statutes,  the  Division  expects  a  greater  workload  in  1971  with  respect  to  the 
provision  of  day-to-day  legal  services. 

Previously,  special  legal  assignments  had  been  handled  by  the  General  Counsel 
and  other  arms  of  the  Commission.  In  calendar  year  19G8.  the  Office  handled  a 
total  of  27  special  matters.  Within  the  first  six  weeks  after  reorganization  of 
the  Ofiice,  the  Division  received  38  special  assignments. 
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DIVISION    OF    LEGISLATION — FEDERAL-STATE    COOPERATION 

This  Division  is  tlie  liaison  between  the  Commission  and  Congress  with  refer- 
ence to  legislative  matters.  It  prepares  advice  and  comments  for  the  Commission 
on  enrolled  bills,  bills  pending  in  Congress,  and  draft  bills  submitted  to  the  Bu- 
reau of  the  Budget.  It  drafts,  or  assists  in  the  drafting  of,  Commission  legislative 
proposals  which,  after  clearance  by  the  Bureau  of  the  Budget,  are  submitted 
to  Congress.  It  prepares  for  inclusion  in  the  agency's  Annual  Report,  a  list  of 
legislation  which  the  Commission  believes  is  required  to  increase  the  effectiveness 
of  its  operations.  Additionally,  it  provides  assistance  to  the  Chairman,  the  indi- 
vidual Commissioners,  and  staff  officials,  when  they  are  summoned  to  testify 
before  Congressional  committees.  If  formal  statements  are  required  in  connection 
with  such  appearances,  the  Division  usually  prepares  a  draft  of  such  statement 
for  approval  of  the  summoned  witness. 

Division  personnel  represent  the  Commission  at  meetings  called  by  the  Bureau 
of  the  Budget,  Executive  Departments  of  the  Government,  individual  members 
of  Congress,  and  members  of  the  staffs  of  Congressional  committees  to  discuss 
proposed  legislation  affecting  the  operations  of  the  Commission. 

A  major  part  of  the  Division's  efforts  are  devoted  to  implementing  the  Com- 
mission's program  of  Federal-State  Cooperation.  This  program  encourages  the 
states  to  enact  laws  similar  to  the  Federal  Trade  Commission  Act.  It  serves  and 
facilitates  coopei"ative  effort  with  state  and  local  agencies  and  officials  for  the 
purpose  of  increasing  the  protection  of  the  consumer  from  unfair  and  deceptive 
practices.  If  such  practices  can  be  stopped  at  the  state  or  local  level,  before  they 
grow  into  problems  of  interstate  proportions,  the  need  for  federal  action  will 
be  minimized  and  the  Commission  can,  thu.«!,  devote  more  of  its  resources  to 
dealing  quickly  and  effectively  with  problems  of  regional  and  national  significance. 

The  Di\ision  seeks  to  implement  the  Commission's  policy  in  ths  area  by  (1) 
supplyng  current  information  to  state  and  local  officials  ;  (2)  referring  complaints 
to  local  agencies  and  extending  enforcement  a.ssistance  when  requested :  and  (3) 
assisting  in  the  implementation  and,  when  requested,  drafting  of  legislation  di- 
rected against  unfair  and  deceptive  practices. 

General  workload 

With  respect  to  proposed  legislation,  the  Division,  in  1969,  furnished  advice 
and  comment  to  the  Commission  on  .^9  bills  pending  in  the  Congress,  8  draft 
bills  submitted  to  the  Bureau  of  the  Budget  by  other  federal  agencies,  and  3 
enrolled  bills  pending  Presidential  signature  or  veto.  Freipient  conferences  with 
representatives  of  executive  agencies,  members  of  Congress,  and  staff  personnel 
of  Congressional  committees  were  held  to  assist  in  the  preparation  of  legi.slation 
and  presentation  of  views  of  the  Commission  and  the  individual  Commissioners. 
Members  of  the  Commission  appeared  before  Congressional  committees  to  give 
oral  testimony  on  7  proposals  for  legislation  during  the  year. 

The  increasing  interest  of  the  states  in  the  Commission's  program  of  encour- 
aging Federal-State  cooperation  was  evident  during  the  year  as  the  states  di- 
rected to  the  Commission  477  reque.sts  for  advice  and  assistance  regarding  legis- 
lative or  enforcement  matters  involving  prevention  of  deceptive  and  unfair  trade 
practices.  This  was  an  increa.se  of  70  percent  over  the  2S1  similar  requests  re- 
ceived in  1968.  The  increase  is  indicative  of  the  general  level  of  added  emphasis 
on  consumer  protection  in  the  states. 

The  cf>mplaints  regarding  interstate  practices  received  from  state  officials' 
numbered  .")7r>,  an  increase  of  .33  percent  over  the  pi-evious  year.  The  intrastate 
matters  i-eferred  by  the  Commission  to  state  officials  for  action  numbered  161, 
an  increase  of  80  percent  over  the  number  referred  la.st  year. 

The  States  of  Colorado.  North  Carolina.  Pennsylvania,  and  South  Dakota 
enacted  con.sumer  protection  laws  during  the  year. 

State  offices  of  consumer  protection  and  Attorneys  General  were,  and  are  being, 
furnished  on  a  continuing  basis  with  a  variety  of  informational  materials  con- 
cerning enforcement  actions  by  the  Commission  and  by  .state  governments  again.st 
decei)tive  and  unfair  trade  practices.  This  serves  as  a  training  medium  and 
method  (►f  correlating  such  activities  fhroughout  the  country,  as  well  as  an  en- 
couragement lo  states  which  have  not  yet  established  such  programs. 

Workload   r.rprrtcd   in    ]!n  I 

In  ordering  reorganization  of  the  Office  of  General  Counsel,  the  Commission 
determined  that  a  more  thorough  and  affirmative  appro.ich  to  legislative  drafting 
and  counseling  was  in  order.  Accordingly,  the  Division  will  be  providing  more 
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advance  background  counseling  than  in  the  past,  and  will,  through  cooperation 
with  the  agency's  operating  bureaus,  continually  draft,  and  support  with  statistics 
and  case  histories,  proposals  for  advancing  the  Commission's  missions  and 
closing  loopholes  in  the  laws  it  administers. 

In  1971,  the  Division  expects  a  substantial  increase  in  the  number  of  bills 
pertaining  to  consumer  protection  laws,  mergers  and  other  areas  of  Commission 
interest.  There  is  every  indication  to  believe  that  the  consiuner  protection 
movement  will  accelerate  during  the  coming  years.  Moreover,  two  recent  studies, 
the  White  House  Task  Force  Report  on  Antitrust  Policy  (1968)  and  the  Report 
of  President  Nixon's  Task  Force  on  Productivity  and  Cotnpetition  (1969),  have 
called  for  reexaminations  of  the  Robinson-Patman  Act,  one  of  the  Commission's 
principal  statutes. 

The  major  affirmative  project  of  the  Division  for  1971  will  be  the  acceleration 
of  the  Commission's  program  of  Federal-State  cooperation.  Among  the  Division's 
goals  in  this  program  are  the  following  : 

1.  Increasing  the  outward  referrals  of  consumer  complaints  involving  com- 
panies with  minimal  transactions  in  interstate  channels.  For  years  the  Com- 
mission has  been  criticized  for  pursuing  such  matters  to  the  alleged  neglect  of 
its  nationwide  obligations.  Until  recently,  however,  the  American  consumer 
could  only  turn  to  the  Commission  with  his  complaints.  Now,  however,  some  26 
states  have  enacted  consumer  protection  laws,  and  experience  has  shown  that 
these  states  will  act  iipon  matters  referred  by  the  Commis.sion,  providing,  in  most 
instances,  that  the  Commission  is  willing  to  proffer  technical  information  and 
advice  that  will  enhance  the  probability  of  successful  prosecutions. 

Through  more  effort,  principally  directed  at  analyzing  matters  in  their  pre- 
liminary stages,  the  Division  intends  to  more  than  triple  the  number  of  referrals 
made  in  calendar  year  1968.  In  that  year,  a  total  of  121  matters  were  trans- 
mitted to  .state  agencies. 

2.  Aiming  at  obtaining  enactment  of,  or  improvement  of,  general  consumer 
protection  laws  in  ten  additional  states  where  such  legislative  proposals  are  in 
the  embryonic  stage,  or  where  legislation  is  particularly  needed  because  of  low 
income  concentrations :  and 

3.  Expanding  liaison  with  state  and  local  officials.  Until  now,  the  Office's  liaison 
effort  has  focused  primarily  upon  the  National  Association  of  Attorneys  General. 
While  the  Office  must  continue  to  "lobby"  or  a.ssist  the  members  of  this  Associa- 
tion, it  is  believed  that  Commission  liaison  with  the  various  Attorneys  General 
is  now  such  that  primary  attention  should  be  paid  to  other  groups  of  state 
officials,  such  as  the  U.S.  Conference  of  Mayors,  the  National  Association  of 
Counties,  and  the  National  Di-strict  Attorneys  As.sociation.  For  effectuation  of 
the  Commission's  overall  goals  regarding  Federal-State  cooperation,  mimicipal 
and  county  ordinances  might  well  be  more  important  than  state  statutes. 

The  greater  goal  of  such  efforts  would  be  the  enactment  of  effective  legislation 
by  every  state.  This  will  not  be  achieved  by  the  end  of  1971 ;  nor,  for  that  matter, 
can  one  guarantee  enactment  of  any  consumer  legislation.  However,  increased 
effort  in  this  area  would  advance  legislation,  or  at  least  the  interest  of  state 
officials  in  consumer  legislation  within  the  states.  Contacts,  offers  of  assistance, 
and  assistance  would  be  repeatedly  extended  to  these  states. 

In  addition  to  keeping  drafts  of  model  general  consumer  laws  current  with 
developments  in  the  states,  the  Office  intends  to  prepare  model  laws  to  complement 
or  displace  Commission  jurisdiction  in  the  consumer  credit  and  fair  packaging 
areas.  At  least  preliminary  attention  to  the  drafting  and  promotion  of  model 
state  laws  complementing  Commission  jurisdiction  in  regard  to  textiles,  furs  and 
flammable  fabrics  will  be  made  in  1971. 

An  additional  GS-14  attorney  position  and  $17,000  are  requested  for  1971  to 
accelerate  the  Commission's  efforts  for  fighting  victimization  of  the  public 
through  coordination  of  state  and  local  efforts  with  those  of  the  Commission.  In 
addition  $5,000  is  requested  for  travel  related  to  this  essential  activity. 

MAJOR    OFFICE   PROJECT    FOR    1971 

While  primarily  a  service  organization,  the  Office  of  General  Counsel  is  also 
required  to  propose  and  implement  affirmative  projects  furthering  the  overall 
goals  of  the  Commission.  As  its  major  project  in  this  regard  for  1971,  the  Office 
intends  to  commence  a  comprehensive  program  directed  at  more  effectively  utili- 
zing and  expanding  Commission  authority  to  mitigate  injury  to  consumers  and 
competition  resulting  from  deceptive  practices  and  restraints  of  trade. 


1218 

It  is  well  settled  that  the  Commission  is  empowered  to  proceed  against  anti- 
competitive pi-actices  in  their  incipiency.  However,  experience  has  demonstrated 
tliat  while  challenge  may  be  made  in  the  incipient  stage  of  a  practice  potentially 
harmful  to  the  consumer  and  competition,  arrest  of  the  practice  is  freiiueutly 
achieved  only  after  much  injviry  has  been  accomplished. 

The  basic  approach  to  defense  against  charges  such  as  attempts  to>  monopolize, 
predatory  pricing  practices,  and  false  advertising  and  marketing  methods  is 
greatly  influenced  by  the  profitability  of  the  practice  involvecL  To  some  extent, 
this  factor  is  weighed  against  the  possible  ramifications  of  private  treble  damage 
actions  encouraged  by  trial  records  developed  by  the  Government.  Empirical 
knowledge  has  confirmed,  ud  iiauseiwi,  an  increasing  preference  for  prehearing, 
adjudicatory,  and  api>ellate  tactics  and  strategy  that  i^ermit  continuance  of 
challenged  pi'actices  which  are  eventually  found  to  be  unlawful  and  proscribed — 
but  proscribed  only  after  they  have  dealt  severe  injury  to  tlie  consumer  and 
competition.  For  example,  as  a  result  of  nearly  a  decade  of  endeavor  by  the  Com- 
mission, and  several  years  of  followup  effort  by  the  Department  of  Justice 
on  the  basis  of  the  Commission's  work,  it  was  proven  that  the  basic  patent  and 
the  "wonder  drug,"  the  antibiotic,  tetracycline,  has  been  obtained  through  fraud, 
and  that  its  price  for  many  years  had  been  fixed  through  unlawfiil  conspiracy. 
The  results  of  the  Government's  actions  to  date  have  been  a  $120  million  settle- 
ment of  public  claims  and  a  proscriptive  order  that  is  pi*esently  under  appeal. 
However,  the  results  pale  in  insignificance  when  one  considers  how  many 
American  consumers  may  have  suffered  pale  in  insignificance  when  one  considers 
how  many  American  consumers  may  have  suffered  extended,  debilitating  sick- 
nesses or  died  because  of  inability  to  meet  the  high,  coUusively  fixed  price  for 
the  antibiotic,  and  because  of  the  Government's  inability  to  mitigate  the  effects 
of  this  abhorrent  consinracy. 

The  Office's  eft"ort  toward  implementing  the  Conmiission's  determination  to  re- 
duce the  adverse  impact  of  ti'ade  restraints  and  unfair  and  deceptive  practices 
will  involve  four  areas  of  the  Office's  work :  legal  research,  interbureaii  liaison, 
litigation  and  legislation.  The  effort  will  concurrently  follow  two  avenues;  each 
with  short  term  and  long  term  olijectives. 

One  avenue  of  approach  will  concern  injunctions.  Its  lesser  goal  will  be  moi'e 
effective  employment  of  the  Commission's  present,  limited  injunctive  powers.  Its 
greater  or  ultimate  goal  is  the  expansion,  through  broader  court  decisions  and 
legislation,  of  the  Commission's  authority  to  enjoin  unlawful  practices. 

The  second  avenue  will  concern  expedition  of  Commission  proceeding  before 
hearing  examiners  and  the  courts.  Its  short-range  objective  will  be  a  definitive 
analysis  of  the  reasons  for  present  delay  in  such  matters  and  recommendations 
for  the  alleviation,  if  not  the  elimination,  of  such  delay.  The  long-range  goal 
would  be  the  implementation,  and  revision  as  experience  dictated,  of  the  pro- 
posed procedures. 

The  project  will  proceed  from  the  following  basic  presimiptions  : 

(a)  if  imaginative  theory  offers  a  reasonable  prospect  of  overturning  an  old 
case  or  fitting  a  matter  within  a  narrow  court  holding,  injimctive  litigation  will 
be  instituted ; 

(b)  if  reasonable  doubts  concerning  Commission  injunctive  authority  are  en- 
countered, they  will  be  resolved  through  litigation  ;  and 

(c)  if  changes  in  Commission  policies  or  procedures  offer  the  pro.spect  of 
mitigating  public  injury  through  increased  use  of  injunctive  actions  and  ex- 
pedition of  adjudication,  they  will  be  tried. 

Mandatory  funding — 1971 

Funds  totaling  $10,000  are  requested  in  1971  for  the  Offic-e  of  General  Counsel 
to  annualize  the  costs  of  the  1070  Pay  Act. 

OFFICE  OF  HEARING  EXAMINERS 

Allotment  Requested  Increase 

fiscal  year  1970  fiscal  year  1971  fiscal  year  1971 


Positions  Amount        Positions  Amount        Positions  Amount 


Personal  services... 24        $448,000  24        $452.000 $4,000 

Travel. 11  000  11,000 .. 


Total 24  459.000  24  463,000  4,000 


1219 

Office  of  Hearing  Examiners 

Hearing  examiners  have  complete  charge  of  cases  from  the  time  the  Commis- 
sion issues  its  complairit  until  the  initial  decision  is  rendered.  The  responsibilities 
of  the  examiners  are  many  and  entail  time-consuming  efforts  in  the  conduct  of 
pretrial  conferences  and  formal  hearings.  In  all  instances  the  examiner  acts  as 
the  official  hearing  officer  and  rules  on  offers  of  proof,  admissibility  of  evidence 
and  all  procedural  and  other  interlocutory  motions. 

Since  the  Commission  revised  its  Rules  of  Practice  which  resulted  in  accelera- 
tion of  trials,  the  number  of  cases  assigned  per  hearing  examiner  has  been  re- 
duced. This  revision  has  enabled  the  hearing  officer  to  conduct  consecutive  hear- 
ings and  continue  to  final  disposition  of  matters  more  expeditiously. 

The  staff"  has  been  reduced  by  ten  hearing  examiners  since  19G5  and  no  replace- 
ments are  contemplated  during  fiscal  1970. 

PERSONNEL  AS  OF  DEC.  31,  1969 


Professional: 

GS-17 

GS-16 

Stenographic,  clerical,  etc 

Total 

Total  annual  salaries 


Total 

Atto 

rneys 

Stenographic 
and  clerical 

1 

10 

10  .. 

1  . 

10  . 

10 

21 
$408,  524 

11 

10 

Bureau  of  Restraint  of  Trade 


Allotment  fiscal  year 
1970 

Req 

uested  fiscal  year 
1971 

Increase 

fiscal  year 
1971 

Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

46 

$403, 000 
586,  000 
607,  000 
699,  000 
413,000 
223, 000 

48 
37 
34 
44 
33 
13 

$424,  000 
622,000 
614,000 
707, 000 
418,000 
224, 000 

2 
2 

$21,000 

35 

36,  OOU 

34 

7,000 

44 

8,000 

33 

5,000 

13 

1,000 

205 

2,931,000 
90,  000 
20,  000 

209 

3, 009,  000 

96, 000 

200,  000 

4 

78,000 

6,000 

205 

3,041,000 

209 

3, 125,  000 

4 

84, 000 

Office  of  the  Director 

Division  of  Mergers 

Division  of  General  Trade  Restraints. 
Division  of  Discriminatory  Practices., 
Division  of  Compliance 

Division  of  Accounting .- 

Total  personal  services 

Travel 

Other  expenses 

Total 


PERSONNEL  AS  OF  DEC.  31,  1969 


Total 


Attorneys      Accountants 


Stenographic 
and  clerical 


Professional: 

GS-17 

GS-16 

GS-15 

GS-14 

GS-13 

GS-12 

GS-11 

GS-9 

Stenographic,  clerical,  etc. 

Total 

Total  annual  salaries 


1  1  

5  5  

34  33  1  

31  26  5  

16  13  3 

23  22  1  

12  12  

2  2 

58  68 

1  182                     114                       10                         58 
$2,729,536  


I  Plus  2  WAE  consultants. 


36-138— 70— vol.  3- 


-78 
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The  Bureau  of  Restraint  of  Trade  is  responsible  for  administration  and  en- 
forcement of  the  restraint  of  trade  aspects  of  Section  5  of  the  FTC  Act  and 
Sections  2.  3,  7  and  8  of  the  Clayton  Act,  as  amended. 

The  reach  of  Section  5  of  tlie  Commission's  organic  act  is  broad.  Section  5  not 
only  enconii>asses  conduct  prohibited  by  the  Sherman  Act.  but  was  designedly 
much  more  broadly  drafted,  enabling  the  Commission  additionally  to  combat  in 
their  incipiency  trade  practices  which  exhibit  a  strong  potential  for  stifling 
competition.  In  large  measure,  definition  of  "unfair  methods  of  competition" 
resides  with  the  Commission  itself. 

It  was  intended  by  Congress  that  the  Commission,  in  dealing  with  unfair 
methods  of  competition,  discrimination,  and  illegal  mergers  or  acquisitions, 
should  broaden  the  Government's  enforcement  base  in  providing  cumulative 
remedies  against  activity  detrimental  to  competition.  The  interlacing  of  enforce- 
ment responsibilities  between  the  Commission  and  the  Department  of  Justice  was 
thus  specifically  intended  to  augment  existing  enforcement  through  the  operation 
of  a  separate  body  specially  competent  by  reason  of  experience,  information  and 
careful  study  of  business  and  economic  conditions  to  address  itself  to  the  special 
problems  of  industry  and  their  remedy.  The  different  facilities,  procedure.^ 
and  sanations  provided  in  this  dua,l  responsibility  in  the  vital  area  of  antitrust 
find  full  application  in  the  necessity  for  containment  of  the  pervasive,  complex 
and  varied  problems  of  an  economy  grounded  on  competitive  enterprise.  The 
range  of  practices  under  the  broader  .iurisdiction  of  this  Agency  enlarges  with 
the  advent  of  each  new  method  of  competition  emerging. 

Increasing  enforcement  responsibility  also  attends  the  continued  rapid  expan- 
sion of  the  economy.  In  order  to  best  husband  resources,  the  Commission  here- 
tofore initiated  a  course  of  increasing  reliance  on  nonadjudicatory  procedures. 
I'urther  clarification  of  the  laws'  requirements  has  been  provided  through  pub- 
lication of  various  compliance  guidelines  and  in  rendering  advisory  opinions 
concerning  proposed  courses  of  action  having  specific  as  well  as  general  appli- 
cation. Promulgation  of  industrywide  enforcement  policy  statements,  a  further 
preventive  measure,  has  proved  effective  with  respect  to  merger  activity  ii^ 
sj»ecific  industries.  Greater  emphasis  upon  use  of  consent  settlement  and  volun- 
tary discontinuance  procedures  was  additionally  undertaken  in  order  to  si)eed 
up  and  broaden  enforcement  coverage.  Procedures  seeking  to  minimize  ojiera- 
tional  delay  and  time  consumed  in  litigative  processes  were  also  instituted. 
Enforcement  needs,  however,  continue  to  outpace  such  measures  and  further 
planning  and  expediting  measures  are  currently  under  study. 

The  resource  consuming  and  protracted  processes  of  case-by-case  adjudication 
cannot,  in  any  realistic  enforcement  program,  be  avoided.  In  order  to  preserve 
enforcement  integrity  (in  the  instance  of  enforcement-policy  declarations,  for 
example)  enforcement  policy,  when  challenged  must  be  supported  by  prompt 
enforcement  action.  Where  adjudication  is  necessary  to  preserve  or  esitablish 
policy,  issues  of  fact  or  law  frquently  cannot  be  re-solved  except  by  litigation. 
When  it  becomes  necessary  to  test  the  breadth  of  Commission  orders,  necessary  to 
reach  anticompetitive  practices  involving  first  impression  issues  or  necessary 
to  preserve  enforcement  continuity,  resources  must  be  rendered  available  and 
so  committed  if  effective  enforcement  is  to  be  maintained. 

Resources  must  additionally  be  regularly  committed  to  develop  information 
bearing  upon  and  defining  business  practices  of  varying  current  dimensions  at 
different  marketing  levels  and  in  a  spectrum  of  industries,  together  with  indicated 
economic  and  competitive  circumstances  and  effects.  Substantially  all  mergers, 
acquisitions  and  joint  ventures  of  significance  are  publicly  reported  shortly  after 
and  sometimes  before  consununation.  Tlie.se  must  be  preliminarily  examined  or 
screened  and  selections  made  for  further  investigative  development  and  analysis. 
The  Commission's  recently  inaugurated  premerger  notification  program  looks  to 
before-the-fact  disclosure  relative  to  major  mergers  and  requires  even  more  imme- 
diate as.signments  of  manpower.  The  further  responsibility  to  detect  as  well  as 
evaluate  other  forms  of  anticompetitive  practices  adds  to  the  work  processes  rela- 
tive to  investigations  under  Section  5  of  the  FTC  Act  and  Sections  2  or  3  of  the 
Clayton  Act. 

The  rapidly  increasing  acceleration  of  the  merger  movement  within  the  econ- 
omy critically  increases  the  need  for  additional  attorneys  in  that  statutory  area. 
This  does  not  mean,  however,  that  the  rate  or  significance  of  trade  law  violations 
otbervrise  are  to  any  extent  abating.  The  itr'i]»lem  of  increasing  industry  concen- 
tratio!)  is  not  confined  to  concentration  resulting  from  mergers  or  other  forms  of 
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physical  integration.  Industry  concentration  by  combination  or  conspiracy  and 
adverse  clianses  in  tlie  number  and  size  distribution  of  competing  companies  in 
particular  markets  as  a  result  of  discrimination  or  other  unfair  methods  of  com- 
petition also  constitute  critical  aspects  of  the  problem. 

The  benefits  of  a  wide  choice  among  suppliers,  prices  leveled  downward  by 
competition  and  maximization  of  service  and  product  quality,  which  number 
among  the  benefits  which  attend  effective  competition,  remain  the  presumed  right 
of  purchasers  at  all  marketing  levels  culminating  with  the  level  represented  by 
the  consuming  public.  The  Commission's  enforcement  responsibilities,  accord- 
ingly, apply  to  discriminations  or  other  unfair  practices  by  which  these  benefits 
may  be  unfairly  or  discriminatorily  denied  as  well  as  to  practices  directly 
involving  intensification  of  market  concentration,  whereby  such  benefits  may  be 
forclosed.  The  extent  of  nor; -competition  in  already  highly  concentrated  indus- 
tries, in  addition,  demands  substantial  current  study  and  attention. 

Balancing  enforcement  value  against  administrative  co.st  in  these  various  areas 
is  most  difficult.  Preventive  measures  are  hard  to  equate  with  corrective  meas- 
ures. Formulas  for  quantification  of  the  high  burden  of  cost  which  marks  the 
alisence  of  competition,  as  reflected  in  high  noncompetitive  prive  levels  in  certain 
oligopoli.stic  industries,  or  prices  raised  through  conspiracy,  cannot  be  applied 
to  measure  the  merit  of  policing  actions  which  serve  to  maintain  a  status  quo  of 
effective  competition.  The  Bureau,  however,  continually  strives  to  effect  a  satis- 
factory enforcement  balance  as  to  each  of  its  assigned  statutory  areas  of 
responsibility. 

BUREAU  WORKLOAD  SUMMARY 

Estimated  Estimated 

1969  1970  1971 

Applications  for  complaint:  • 

On  hand  beginning  of  year 

Received  or  reopened... --. 

Disposed  of --. 

Panding  end  of  year 

Formal  investigations: 

Pending  beginning  of  year... 

Initiated  or  reopened 

Completed  or  closed - 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year .-. -- 

Approved  for  negotiation  or  reopened 

Dispositions: 

Consent  settled -  -  - 

Litigated 

Pending  end  of  year 

Litigated  cases: 

Pending  beginning  of  year - 

Compalints  issued  or  reopened - 

Docketed  orders  disposed  of 

Pending  end  of  year 

Voluntary  comoliance .-_ --- - 


'367 

436 

511 

1,775 

1,800 

1,825 

1,706 

1,725 

1,825 

436 

511 

511 

»752 

644 

544 

181 

180 

215 

289 

280 

300 

644 

544 

459 

24 

20 

21 

24 

35 

35 

19 

20 

24 

9 

14 

15 

20 

21 

17 

20 

20 

34 

9 

24 

23 

9 

10 

15 

20 

34 

42 

45 

45 

55 

1  Division  totals  do  not  necessarily  total  Bureau  summary  because  of  matters  fiandled  directly  by  tfie  Office  of  tlie 
Director.  Applications  for  complaint  include  basic  source,  i.e.,  letters  of  complaint,  field  reports,  merger  announcements, 
and  other  sources. 

-  Adjusted  figure. 

'Includes  2  export  trade  matters  transferred  to  General  Trade  Restraints  June  10,  1969,  and  28  mvestigations, 
compliance. 

Bureau  program — 1910  and  1971 

The  work  programs  of  each  of  the  Bureau's  enforcement  divisions,  reported 
in  detail  below,  are  geared  to  the  particularized  expertise,  experience  and  enforce- 
ment criteria  applicable  to  each  division's  statutory  province. 

Where  practices  fall  within  more  than  one  statutory  area,  or  when  one  division 
as  a  result  of  prior  involvement  has  developed  special  competence  with  respect 
to  the  economic  and  marketing  conditions  in  a  particular  industry,  appropriate 
assignment  of  primary  enforcement  responsibility  is  determined  by  the  Bureau, 
with  provision  for  sucli  interdivisional  correlation  of  activity  as  may  be  necessary. 
The  o!i(>rations  of  the  five  divisions  of  the  Bureau  are  substantially  interdependent 
and  complementary. 

The  Division  of  Accounting  operates  essentially  as  a  .service  division.  The 
work  of  the  Division  of  Compliance  is  also  closely  allied  with  work  projects 
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of  the  three  enforcement  dhMsions.  Compliance  assumes  responsihility  for  all 
final  I'estraint  of  trade  orders  in<-liuling  prescriptive  orders  and  those  requiring 
divestiture,  as  well  as  orders  to  cease  and  desist,  to  assure  compliance  with  the 
requirements  of  such  orders  and.  as  may  prove  necessary,  to  initiate  enforcement 
or  civil  penalty  proceedings  in  the  event  of  serious  order  violation. 

In  the  merger  area,  vigorous  enforcement  by  the  Commission  and  by  the  Anti- 
trust Division  of  Justice  relative  to  vertical  and  horizontal  mergers,  has  already 
significantly  curtailed  threatening  concentration  trends  in  a  number  of  industries. 
The  issuance  of  enforcement  policy  guidelines  has  also  operated  to  brake  par- 
ticular kinds  of  mergers  in  specifically  addressed  indu.stries.  Continued  active 
enforcement  however,  is  essential. 

The  current  upsurge  of  conglomerate  mergers  additionally  requires  careful 
attention  and  analysis.  Complex  issues  are  presented  such  as  the  extent  of 
justified  corporate  diversification,  the  extent  to  which  economies  of  scale  can  be 
realized,  synergism,  the  inducement  of  tax  benefits,  the  role  of  management 
inefficiency,  the  particular  effects  of  conglomerate  acquisition  of  major  industry 
factors  in  nu^rkets  already  highly  concentrated  and  the  significance  of  continued 
increases  in  the  overall  aggregation  of  economic  power.  Certain  conglomerate 
mergers  may  operate  to  affect  a  heightening  of  barriers  to  new  entry.  Such  mergers 
may  otherwise  tend  to  weaken  competition  by  eliminating  significant  potential 
competitors  or  by  providing  opportimities  for  reciprocal  dealing.  Particular 
attention  to  these  matters  will  be  provided  in  the  ensuing  fiscal  period  and  par- 
ticularly as  anticompetitive  effects  may  be  discerned  in  consumer  goods  industries 
where  market  concentration  continiies  to  intensify. 

Problems  of  uoncomi)etition  in  particular  highly  concentrated  industries  are 
similarly  under  study.  The  existence  of  discretionary  market  power  in  the  hands 
of  a  few  industry  leaders  sufficient  to  control  and  administer  prices  and  exrent 
of  production  is  a  matter  of  serious  antitrust  concern.  Additionally,  pro:luct 
differentiation,  and  other  means  by  which  barriers  are  raised  against  the  entry 
of  new  competition,  are  being  examined,  looking  to  the  possibility  of  corrective 
action  under  existing  statutes.  What  reallocation  of  resources  within  the  Divi.-ion 
of  General  Trade  Restraints  may  be  necessary  ui>un  compli  tion  of  these  studies 
is  not  yet  determinable.  Further  definition  of  the  law',  particularly  the  reaches 
of  Secton  5  of  the  FTC  Act,  however,  is  anticipated  in  the  Bureau's  planning. 

Close  attention  will  continue  to  be  given  the  practice  of  systematic  reciprocal 
dealing,  wherever  such  practice  is  fimnd  prevalent  and  competitively  pernicious. 
Such  business  arrangements  may  fall  within  projects  classified  by  industry  but 
also  frequently  cut  across  industry  classifications. 

The  basic  consumer  industries  merit  priority  consideration  and  anticompetitive 
practices  in  such  industries  will  receive  primary  attention  during  fiscal  1071 
in  all  statutory  areas. 

"Power  buyer"  induced  discriminations  in  tlie  form  of  special  prices,  allowances 
or  promotional  services,  particularly  to  major  retail  food  chains,  will  provide  a 
principal  base  for  Robinson-Patman  enforcement. 

The  primary  areas  of  enforcement  action  projected  to  fiscal  1971,  accordingly, 
fall  within  the  following  areas.  Food  and  Grocery  Products,  involving  Section  7 
and  Section  2  Clayton  Act  application  and  Sec-tion  5  of  the  FTC  Act.  Associated 
matters,  with  various  sub-industry  breakdowns,  w'ill  remain  active  in  each  en- 
forcement division  as  well  as  in  Compliance.  With  increasing  market  concentra- 
tion at  all  levels,  high  price  levels,  discrimination  and  increasing  product  differen- 
tiation, this  most  basic  industry  must  receive  first  priority  attention.  Aiitouiotivc 
Partu,  involving  Secti(ni  7  and  Section  2  of  the  Clayton  Act  and  Section  5  of  the 
FTC  Act.  This  complex  industry  not  only  manifests  substantial  consumer  interest 
but  is  competitively  significant  in  the  various  markets  representing  the  thousands 
of  independent  parts  distributors  and  replacement  and  repair  establishments  that 
it  supports.  Each  of  the  enforcement  division.s  is  substantially  connnitted  at  this 
time  ;ind  will  remain  so  thrcnighout  fi.scal  1971.  Api)urc1,  involving  matters  under 
Sections  7  and  2  of  the  Clayton  Act  and  Section  5  of  the  FTC  Act.  Mergers  and 
containment  practices  on  the  part  of  manufacturers  of  synethtic  and  natural  fibers 
present  the  most  significant  problems  to  be  met  in  1071.  CompUaiicf  ifith  TEA 
Orders,  under  Section  ."i  of  the  FTC  Act.  The  method  and  extent  of  compliance  with 
tlie  orders  of  the  Connnission  governing  the  distribution,  through  petroleum  com- 
pany outlets,  of  TBA  products  (tires,  batteries,  and  accessories)  is  a  matter  of 
particularly  far  reaching  effects  on  competition  in  the  automotive  service  and 
supply  industries  and  will  reciuire  substantial  attention  through  1071.  Slperial 
f^tiidies  and  Activities,  including  the  Section  7  conglomerate  merger  study,  the 
study  of  high  concentration  industries,  the  pre-merger  notification  program,  and 
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implementation  of  outstanding  enforcement  policy  statements.  These  will  be 
particularly  active  in  both  1970  and  1971.  Lumber  and  Buildhif/  SiiiJijlics,  pursuant 
to  Section  7  of  the  Clayton  Act.  The  recent  rash  of  acquisitions  among  manu- 
facturers of  products  as  critical  as  construction  materials,  creates  a  threat  to  the 
public  interest  that  requires  particular  attention  in  the  ensuing  year.  Hearting  Aid 
Induatry,  involving  Section  5  of  the  FTC  Act.  The  Bureau  regards  this  matter 
as  meriting  special  emphasis  because  of  its  impact  on  a  consumer  group  least  able 
to  pay,  providing,  by  example,  the  concern  of  the  Commission  with  consumer 
oriented  restraint  of  trade  matters.  Cement  Industry,  pursuant  to  Section  7  of 
the  Clayton  Act.  This  is  an  area  in  which  the  Commission  is  already  deeply  com- 
mitted. At  least  through  1971  its  priority  must  remain  high. 

Unpredictable  changes  in  circumstance  during  this  year  may  modify  these 
priiu-ities,  of  course,  and  bring  to  the  forefront  other  of  the  major  projects  being 
develoi>ed  by  the  enforcement  divisions,  discussed  in  detail  below. 

OFFICE  OF  THE  DIRECTOR 

The  Office  of  the  Director  coordinates  and  supervises  the  work  of  the  Bureau's 
five  divisions.  In  addition  to  the  immediate  staff  of  the  Director,  a  centi-al  steno- 
graphic pool  and  records  section  is  maintained  which  serves  all  operating 
divisions. 

Through  this  Office,  liaison  is  maintained  with  the  Antitrust  Division  of  the 
Department  of  Justice  and  with  other  governmental  departments.  Planning  and 
programing  activities  of  the  Bureau  are  also  centered  here.  The  Director's  staff 
also  includes  a  special  Legal  AdvLser  on  food  industry  matters  who  serves  all 
organizations  of  the  Commission. 

An  additional  $16,000  is  requested  for  one  GS-11  management  analyst  to  as- 
sist Bureau  planning  activities  and  for  one  GS-3  coding  clerk  to  aid  in  proc- 
essing and  coding  of  practices,  commodities  and  geographical  areas  revealed  in 
the  growing  number  of  letters  of  complaint. 

DIVISION  OF  MERGERS 

The  Division  of  Mergers  is  responsible  for  the  investigation,  litigation,  and 
rule-making  proceedings  relating  to  corporate  mergers  and  acquisitions,  and 
for  joint  ventures  and  interlocking  directorates,  under  Sections  7  and  8  of  the 
Clayton  Act  and  under  Section  5  of  the  FTC  Act  where  applicable. 


Workload  statistics 


1969 


Estimated 
1970 


Estimated 
1971 


Preliminary  investigations: 

Mergers  examined 

Joint  ventures  examined 

Applications  for  complaint: 

On  hand  beginning  of  year 

Received 

D isposed  of 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened -. 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  for  negotiation  or  reopened- 
Dispositions: 

Consent 

Litigated 

Pending  end  of  year-__ _. 

Litigated  cases: 

Pending  beginning  of  year 

Complaints  issued  or  reopened 

Docketed  orders  issued 

Pending  end  of  year... 


2,850 

3,000 

3,050 

185 

190 

195 

26 

29 

29 

157 

160 

160 

154 

160 

170 

29 

29 

19 

153 

135 

125 

47 

50 

75 

65 

60 

70 

135 

125 

130 

7 

8 

8 

14 

15 

17 

6 

5 

10 

7 

10 

7 

8 

8 

8 

11 

12' 

16 

8 

10 

12 

7 

6 

8 

12 

16 

20 

Workloaa  1969-1970 

The  Division  of  Mergers  workload  continues  to  expand  significantly.  During 
19(>9,  the  workload  of  formal  investigations  was  200.  comprised  of  47  new  investi- 
gations and  l.l.S  pending  from  the  prior  year :  however,  manpower  shortage  neces- 
sitated a  reduction  of  40  percent  in  new  matters  to  be  investigated  (7.5  estimated 
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vs.  47  initiated),  and  an  8  percent  increase  in  the  nivmber  of  investigations  closed 
(GO  estimated  vs.  (io  actually  completed),  in  order  that  the  overall  workload  could 
be  reduced  commensurate  with  professional  manpower  available  during  the  year. 
At  the  same  time,  due  to  the  tremendous  increase  in  merger  activity,  oui"  pre- 
liminary examination  of  mergers  jumped  from  the  estimate  of  2,100  to  2.850, 
while  joint  ventures  dropped  from  an  estimated  195  to  185.  These  statistics  in- 
dicate an  inability  to  add  further  to  the  workload,  while  at  the  same  time  ac- 
celerating disposition  of  matters  heretofore  carried  as  a  part  of  the  normal  yearly 
docket.  The  stafE  handled  19  docketed  cases  in  1969,  a  36  percent  increase  over 
1968. 

The  legal  staff  of  this  Division  has  not  increased  since  1963.  The  allocation  has 
remained  at  32  attorneys,  but  the  number  actually  available  averaged  less  than 
29  during  1969  because  of  employment  limitiitions.  Unlike  the  other  enforcement 
units  of  the  Commisison,  this  Division  does  not  utilize  the  field  offices  to  conduct 
investigations.  Accordingly,  its  staff  must  handle  both  the  investigation  and  the 
formal  litigation  of  all  merger  cases,  plus  any  Section  8  matters  involving  inter- 
locking directorates,  and  other  attendant  responsibilities. 

The  Division's  major  enforcement  effort  continues  to  focus  upon  conglomerate 
transactions,  which  usually  require  a  disproportionate  amount  of  investigational 
time  and  analysis  because  of  the  diverse  product  lines  involved.  The  Division 
works  closely  with  the  Bureau  of  Economics  with  respect  to  individual  cases,  and 
also  in  the  conduct  of  industrywide  studies  as  directed  by  the  Commission.  A  joint 
effort  is  also  made  to  give  preliminary  study  to  reported  mergers  and  acquisitions, 
and  a  flexible  selection  procedure  is  followed  in  choosing  those  transactions  which 
will  be  studied  in  depth.  Major  criteria  used  in  determining  which  mergers  will 
be  investigated  include  the  following  : 

(1)  Importance  of  the  indu.stry  to  the  national  economy: 

(2)  Industry  structure,  degree  of  concentration  present  (whether  increas- 
ing or  decreasing)  and  conditions  of  entry  into  the  industry  ; 

(3)  Competitive  significance  of  the  merger  with  the  industry  involved  : 

(4)  Concei'n  expressed  by  members  of  the  industry  as  to  probable  com- 
petitive effects ; 

( 5)  Remedy  to  be  anticipa*ted  : 

(6)  Pos.sibility  of  developing  new  and  novel  theories  of  law  with  respect 
to  mergers,  and 

(7)  The  economic  and  legal  resources  available  for  challenging  the  trans- 
action. 

Insofar  as  it  is  possible,  the  Division  of  Mergers  has  endeavored  to  give  priority 
in  its  enforcement  activities  to  the  basic  areas  of  food,  clothing  and  shelter,  and  to 
implement  overall  rolicy  as  it  is  expressed  at  the  Commission  level. 

Merger  division  program — 1910  and  1971 

A  major  concern  of  antitrust  enforcement  and  particularly  the  Division  of 
Mergers  for  1971  and  beyond,  will  be  that  of  conglomerate  acquisitions  and  merg- 
ers. The  first  phase  of  an  in-depth  study  of  the  conglomerate  merger  movement 
has  been  completed  and  the  Commission  published  its  report.  The  Commission 
M'ill  now  undertake  the  second  phase  of  its  study  in  this  area.  This  will  involve 
additional  and  continuing  woi'k  for  the  Division,  over  and  above  its  regular  re- 
sponsibilities for  challenging  illegal  mergers  as  they  occur  from  day  to  day. 

Four  industries  are  now  oi>erating  under  Commission  ''Enforcement  Policy" 
pronouncements : 

( 1 )  Product  extension  mergers  in  grocery  products  manufacturing : 

(2)  Food  distribution  industiw  : 

(3)  Vertical  mergers  in  the  cement  industry  :  and 

(4)  ProsiK^ctive  and  future  mergers  in  the  textile  mill  products  industry 
(effective  November  22,  1969). 

These  policy  statements  include  guidelines  for  future  mergers  in  particular 
industries.  They  are  the  means  by  which  the  Commission  attempts  to  obtain 
voluntary  compliance,  on  an  industrywide  basis,  with  Section  7  of  the  Clayton 
Act  in  specific  industries.  To  date,  and  since  the  issuance  of  the  fir.st  two  such 
statements  for  the  cement  and  food  di'-tribution  industries  in  1967.  this  approach 
has  been  highly  successful  to  slowing  down  and  stopping  (''"vcloii'iig  mer"er  trends 
in  these  four  industries.  Accordingly,  issuance  of  similar  pronouncements  for 
other  industries  are  exjiected. 

The  continuing  nature  of  these  industrywide  programs  create  common  problems 
with  resi)ect  to  workload  and  manpower  requirements  for  the  Division.  With 
respect  to  food  and  cement,  Section  6(b)  reports  requiring  advance  notice  of  pro- 
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posed  mergers  are  regularly  received  ana  must  be  j)romptly  reviewed  for  prob- 
able statutory  violations.  The  publication  of  new  policy  statements,  such  as  for 
textile  Juill  products  during  liXJ9,  compounds  manpower  requirements  for  these 
continuing  programs  and  often  adds  to  the  litigation  docket  by  revealing  mergers 
which  might  otherT^ise  remain  unreported,  and  hence  unchallenged. 

A  new  and  separate  but  important  demand  upon  available  manpower  is  the 
recent  pronouncement  relating  to  the  "pre-merger  notification  program",  issued 
May  6,  19(59.  Under  this  program,  which  was  instituted  under  Section  6  of  the 
FTC  Act,  advance  notification  and  special  reports  are  required  from  large  cor- 
porations entering  into  contracts,  agreements  or  understandings  to  merge  or 
acquire  the  assets  of  another  corporation  within  a  si>ecified  asset  category.  Again, 
over  and  above  the  administrative  problem  of  analyzing  and  screening  these 
reports  there  will  be  an  added  amount  of  investigative  and  litigative  work  to  be 
done  to  keep  the  program  viable  by  challenging  those  transactions  which  appear 
to  violate  the  statute.  All  of  these  policies  and  programs  have  a  limiting  and 
restricting  effect  upon  the  normal  case-by-case  approach  generally  relied  on  by 
this  Division. 

A  current  evaluation  of  the  Division's  enforcement  program  indicates  ten  indus- 
try categories  which  are  considered  the  priority  group,  and  about  the  same  num- 
ber which  make  up  a  backlog  of  non-priority  work  to  be  done  as  resources  become 
available.  These  listings  are  subjec-t  to  change,  and  are  shifted  from  priority  to 
non-priority  as  the  situation  demands. 

Priority  projects 

The  grocery  products  industry  was  the  subject  of  a  Commission  enforcement 
policy  statement  and  has  remained  active.  Eleven  investigations  are  pending,  six 
were  opened  during  1969.  and  four  complaints  are  anticipated  during  the  next 
few  months.  Autotnotire  parts  is  a  field  which  will  require  considerable  man- 
power due  to  vigorous  opposition  which  is  developing  from  three  complaints  which 
have  issued.  This  is  an  area  of  considerable  public  interest  and  one  in  which 
successful  litigation  could  have  a  salutary  effect  upon  future  merger  trends.  The 
Cement  industry  is  also  under  an  enforcement  policy  statement.  In  addition,  there 
has  been  and  there  will  continue  to  be  active  litigation  for  .several  years.  Four 
new  investigations  were  oijened  in  1969  and  additional  complaints  are  expected 
to  issue.  The  industry  is  in  a  continuing  state  of  fiux  due  to  recent  Commission 
action,  with  eight  additional  matters  under  investigation  and  one  decided  ca.se 
being  consideretl  for  reopening  and  modification  of  the  order.  The  industry  uses  a 
major  portion  of  the  Division's  available  manpower. 

The  demands  upon  resources  available  to  take  care  of  the  four  enforcement 
policy  programs  mentioned  above,  and  including  work  incident  to  the  pre-merger 
notification  program,  have  been  grouped  under  a  Special  Projects  heading,  which 
is  exi>ected  to  require  the  equivalent  of  several  man-yeai"s  of  professional  time 
during  the  fiscal  period.  Another  project  groiiping  called  Commercial  mid  In- 
dustrial Equipment,  Machines  and  Supplies,  acts  as  a  repository  for  approxi- 
mately fourteen  separate  investigations  which  are  not  directly  related  to  a 
common  industry,  but  which  involve  heavy  equipment  manufacturers  in  gen- 
eral and  the  supplies  incident  thereto.  Minerals,  Metals  and  Mining  was  the  out- 
growth of  a  major  conglomerate  merger  involving  a  leading  copper  producer 
and  a  leading  coal  mining  operation.  The  litigation  of  this  ca.se  will  be  concluded 
in  1970,  but  there  remains  six  investigations  and  one  recommended  complaint 
outstanding.  In  Lumber  and  Building  Supplies  the  merger  activity  has  inci'eased. 
There  are  nine  investigations  outstanding  in  this  major  adjunct  of  the  overall 
building  indu.stry  and  increased  merger  activity  in  this  area  may  be  expected  to 
occur. 

Of  the  three  remaining  priority  industry  categories,  the  Apparel  Industry  has 
continiied  its  merger  pace  and  there  is  a  current  workload  of  eight  separate 
inve.stigations  pending.  In  Paper  and  Paper  Products  one  complaint  ha.?  issued 
and  two  other  comprehensive  investigations  are  under  way.  Finally,  there  are 
always  isolated  investigations  under  way  as  a  result  of  current  merger  activity 
in  iinrelated  industries,  and  in  this  Mlsecllaneoux  category  a  total  of  fourteen 
are  outstanding.  One  recommendation  for  complaint  is  anticipated  in  the  near 
future. 

Non-Priority  projects 

The  remaining  industries  of  concern  to  this  Division  are  either  those  which 
have  been  the  subject  of  considerable  attention  in  past  years  and  are  phasing 
out,  or  consist  of  newly  emerging  industries,  from  the  standpoint  merger  ac- 
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tivity.  The  Yen  din  (j  Indusfru  is  an  exami>!e  of  the  former,  and  a  recent  order  of 
divestiture  against  one  leading  industry  member  has  resolved  some  of  the  ma.ior 
issues  involved  in  the  remaining  six  investigations  vs'hieh  are  outstanding. 
Department  Store  mergers  is  another  area  which  has  received  considerable 
attention  in  the  past,  and  presently  two  investigations  are  active.  Another  in- 
dustry group.  Drugs.  PharmaceuticaU,  Cosmetics  and  Sundries,  has  been  re- 
duced to  one  complaint  in  the  consent  order  stage  which  is  expected  to  be 
litigated.  Other  project  groupings  which  have  passed  their  zenith  and  have 
become  caretaker  operations  include  Baking,  Confectionery,  Plastics  and  a 
varied  group  involving  the  theory  of  Reciprocity. 

Industries  which  have  emerged  and  are  receiving  increasing  attention  include 
Insurance  and  T ruck-Trailers  d  Shipping  Containers.  In  the  Fertilizer  Industry, 
one  case  was  settled  with  a  consent  requiring  substantial  divestiture  and  five 
remaining  investigations  are  being  reconsidered  on  a  policy  level  iji  view  of 
drastic  technological  changes  which  have  taken  place  in  the  chemical-fertilizer 
field. 


Summary  by  projects 


Estimate,    Estimate,     Estimate. 
1969  1970  1971  1972 


Grocery  products. 
Automotive  parts. 
Cement. 


PRIORITY 


Special  projects 

Commercial  and  industrial  equipment,  machinery,  and  supplies. 

Metals,  minerals,  and  mining 

Lumber  and  building  supplies 

Apparel 

Paper  and  paper  products 

Miscellaneous 


NONPRIORITY 

Baling 

Department  stores 

Drugs,  pharmaceuticals,  cosmetics,  and  sundries. 

Food  distribution 

Furniture 

Insurance 

Plastics 

Reciprocity 

Truck-trailers  and  shipping  containers _ 


Total  man-years.  _ 
Total  attorneys  available. 


2.5 
5.0 
4.0 
2.0 
2.5 
3.0 


1.0 
1.0 
3.0 


.25 
.25 
1.0 
.5 


3.0 

6.0 

4 

5.0 

6.0 

5 

4.0 

6.0 

5 

3.0 

5.0 

6 

3.0 

6.0 

6 

2.0 

2.0 

2 

2.0 

4.0 

5 

2.0 

4.0 

5 

1.0 

3.0 

2 

3.0 

6.0 

7 

.5 

1.5 

2 

1.0 

2.0 

1 

.5 

1.5 

2 

.25 

2.0 

2 

1.0 

2.0 

3 

.25 
2.0    . 

1.0 

2.0 

3 

.25                                            

.5 

.75 

1.0 

1 

29.0 
29.0  -. 

32.0 

58.0 

58 

Increases  requested,  1911 

An  additional  .$29,000  is  requested  for  two  new  attorney  positions,  consist- 
ing of  one  GS-13  and  one  GS-12  to  initiate  or  reopen  formal  investigations. 
Also,  $6,000  is  requested  for  related  travel. 


DIVISION     OF     GENERAL     TRADE     RESTRAINTS 

The  Division  of  General  Trade  Restraints  has  responsibility  for  investiga- 
tions and  other  proceedings  relating  to  restraints  of  trade  and  unfair  methods 
of  comiK^tition  under  Section  5  of  the  FTC  Act. 

The  responsibilit.v  of  this  Division  is  substantially  broader  in  coverage  than 
that  of  other  divisions  in  the  Bureau.  It  seeks  to  maintain  close  touch  with 
industr.v  problems  in  man.v  markets,  examining  a  diversit.v  of  methods  of  com- 
petition, restrictive  practices  and  conduct  whicli  ma.v  tend  to  stifle  comi>etition 
and,  if  permitted  to  persist,  ultimately  to  unreasonably  restrain  trade.  In  addi- 
tion, it  has  responsibility  under  the  broad  coverage  of  Section  o  of  the  FTC 
Act  to  consider  entrenched  practices  and  methods  of  competition  which,  because 
of  economic  environments  in  which  they  may  exist,  or  the  extent  to  which  they 
may  interfere  with  the  free  conduct  of  trade,  also  fall  within  the  prohibitions 
of  Section  5.  Thus,  the  Division,  on  the  one  hand,  must  disperse  attention  to 
many  matters  still  at  incipient  sta.ges  of  development,  while  also  closely  at- 
tending such  fully  developed  problems  as,  for  example,  oligopolization.  in- 
herently coercive  marketing  relationships,  product  differentation  and  l>arriers  to 
market  entry. 
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At  the  close  of  1060.  this  Division  was  responsible  for  242  formal  investiga- 
tions involving  125  different  industries  and  14  different  types  of  alleged  illegal- 
ities, from  classic  price  fixing  to  advertising  rate  discriminations. 


Workload  statistics 


1969 


Estimate, 
1970 


Estimate, 
1971 


Applications  for  complaint: 
On  hand  beginning  of  year. 

Received 

Disposed  of 

Pending  end  of  year 

Informal  investigations: 

Pending  beginning  of  year. 

Initiated 

Completed... 

Pending  end  of  year 

Formal  investigations: 

Pending  beginning  of  year. 

Investigations  initiated 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year. 
Approved  for  negotiations.. 
Disposition: 

Consent-- 

Litigated 

Pending  end  of  year 


269 

302 

302 

983 

1,125 

1,150 

950 

1,125 

1,150 

302 

302 

302 

69 

62 

87 

243 

295 

310 

250 

270 

300 

62 

87 

97 

267 

242 

212 

73 

75 

80 

98 

105 

111 

242 

212 

181 

9 

7 

7 

2 

5 

5 

3 

4 

4 

1 

1 

1 

7 

7 

7 

drugs,  electrical 


General  trade  restraints  program — 1910  and  1911 

Discussed  below  are  the  major  projects  to  which  this  Division  will  commit 
its  resources  during  1070  and  1071.  The  projects  are  listed  in  order  of  economic 
priority. 

Concentrated  Indiistrtes-Prodneer  Goods:  By  direction  of  the  Commission,  this 
Division,  in  cooperation  with  the  Bureau  of  Economics  has  undertaken  a  pilot 
program  in  development  of  a  "Plan  of  Study  of  Important,  High  Concentrated 
Indu.stries".  Six  indu.stries  are  propo.sed.  with  the  steel  industry  scheduled  for 
initial  analysis.  The  remaining  five  industries  are  automobiles,  drugs 
machinery,  energy  industry  and  chemicals. 

This  aspect  of  enforcement  is  aimed  at  the  important  undifferentiated  sector 
of  the  economy,  i.e.,  the  producer  goods  industries.  Such  industries  appear  to  be 
characterized  by  high  concentration  ratios,  high  entry  barriers  and  poor  per- 
formance in  terms  of  higher-than-competitive  prices,  expanded  internal  costs 
and  often,  poor  records  of  technological  advance.  An  in-depth  legal  and  economic 
analysis  of  the.se  problems  is  of  vital  antitrust  importance. 

Consumer  Goods  Industries:  The  Division  is  engaged  in  separate  consideration 
of  problems  of  concentration  and  structure  in  consumer  goods  industries.  These 
matters  include  inter  alia,  entry  barriers  erected  through  massive  advertising, 
product  differentiation,  exclusive  dealerships,  exclusive  territorial  assignments 
and  the  like.  Investigations  in  these  areas  will  be  develoijed.  as  manpower  can  be 
allocated  to  them,  looking  to  test  ca.se  proceedings  under  Section  5  of  the  FTC 
Act.  Because  these  are  pilot  matters  realistic  manpower  projections  cannot  be 
made.  They  involve,  however,  a  particularly  significant  asi^ct  of  Section  5 
enforcement. 

Reciprocity:  The  practice  of  reciprocal  trading  when  systematically  pursued, 
results  in  substantial  foreclosure  of  competition  and  rigidification  of  markets. 
Tacit  or  express  agreements  to  enter  into  mutual  purchasing  and/or  .selling 
arrangements  for  either  related  or  disparate  goods,  serves  to  substitute  nego- 
tiated private  advantage  for  the  public  benefits  which  result  from  open  com- 
petition. The  Commission  initiated  this  project  in  1065.  The  Division  has  to 
date  secured  four  affidavits  of  discontinuance  and  has  presently  under  investi- 
gation twenty  further  matters  involving  reciprocity.  Some  of  the  industries  in- 
volved are  chemicals,  paper  and  paper  products,  auto  parts,  vending  machines, 
dairy  products,  paints,  petroleum  and  coal. 

Food  Products  (Retail  and  Wholesale) :  Any  illegality  that  limits  the  buying 
power  of  the  food  purcha.ser  merits  serious  attention.  High  market  concentra- 
tion is  not  conducive  to  price  competition.  Anticompetitive  practices  may  well 
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result  in  further  elimination  of  small  and  medium  size  eompettors.  Accordngly, 
substantial  manpower  is  committed  for  investigation  of  a  variety  of  illegal 
practices  prevalent  in  the  food  industry,  both  on  the  wholesale  and  retail  levels, 
romjjlaints  of  predatory  pricing,  conspiracy,  resale  price  maintenance  and  sales 
below  cost  are  regularly  received. 

Investigations  are  pending  looking  into  alleged  attempts  to  monopolize  the 
sale  of  coffee,  cereal,  frozen  foods,  package  desserts  and  pet  food.  Alleged  price 
fixing  among  growers  and  canners  of  asparagus  on  the  West  Coast,  already  in- 
vestigated, is  jiresently  awaiting  action  by  the  Commission.  Investigation  of 
several  major  beer  producers  and  a  leading  retail  food  chain  has  l>een  completed, 
involving  alleged  vertical  price  fixing  and  allocation  of  customers.  The  granting 
of  free  fountain  equipment  and  other  services  by  a  major  soft  drink  producer 
as  an  inducement  for  exclusive  dealing  remains  under  investigation.  A  further 
significant  matter  recently  docketed  for  investigation  involves  an  alleged  attempt 
by  certain  major  retail  chains  to  foreclo.se  new  entrant  competition  in  the  sale 
of  food  at  retail  in  the  Washington,  D.C.  metropolitan  area. 

Covflncnient  iXatiiral  und  Man-Madc  Filters)  :  The  Commission  has  directed 
an  industrywide  investigation  relative  to  the  anticompetitive  effects  of  "•con- 
finement" programs  by  concerns  engaged  in  the  manufacture,  distribution  and 
sale  of  fibers  used  in  the  manufacture  of  various  fabrics.  Essentially,  this  practice 
involves  an  arrangement  whereby  the  manufacturer  of  the  fiber  sells  to  a  manu- 
facturer of.  for  example,  wearing  apparel  on  the  condition  that  said  manufac- 
turer will  only  use  it  in  the  manufacture  of  agreed  upon  end  prodiicts.  Xine 
major  manufacturers  including  DuPont.  Kodak.  Fibers  Industries.  Hercules.  Inc., 
Monsanto  Chemical.  Allied  Chemical.  Beaunit  Corp..  American  Enka  and  Ameri- 
can Cyanamid.  are  presently  tmder  investigation. 

Petroleum  Industry:  Three  distinct  projects  under  this  heading  include  the 
Gasolitic  Industry,  where  several  investigations  are  pending  involving  alleged 
price  fixing,  predatory  pricing  and  other  unfair  practices.  Petroleum  Coke,  wliere 
an  industrywide  investigation  with  respect  to  the  competitive  effects  of  long- 
term  supply  contracts  has  recently  been  completed,  and  a  recommendation  for 
complaint  "forwarded  to  the  Commission.  The  IjP  Gns  Ivdus-tru.  in  connection 
v.-'th  which  alleged  price  fixing,  boycott  and  monopolization  charges  on  the  part 
of  the  major  producers,  are  under  investigation. 

The  Hearing  Aid  Industry  has  been  designated  by  the  Commission  as  one 
meriting  special  attention.  The  reported  high  and  almost  uniform  prices  within 
this  indu.stry  affect  principally  the  elderly,  a  group  least  able  to  afford  any  loss 
with  respect  to  the  benefits  of  effective  price  competition.  Eleven  investigations 
are  presently  in  process. 

Among  the  remaining  major  matters,  particular  note  should  be  made  of  the 
Newspaper  Industr-y.  where  the  Commission  has  directed  full-scale  investigation 
of  alleged  discriminatory  rate  structures,  and  TV  Advertising  where,  with  the 
Bureau  of  Economics,  this  Division  is  studying  alleged  discriminations  in  adver- 
ti.sing  rates.  Office  Equipment,  Druys.  particularly  the  matter  of  alleged  price 
fixing  in  the  sale  of  quinidine.  and  Bus  Tires,  where  restrictive  tire  leasing 
arrangements  ai-e  under  study,  also  represent  areas  of  major  manpower  commit- 
ment for  the  current  and  ensuing  year. 

Franchixinrj  and  Miscellaneous:  Current  concern  with  the  franchise  form  of 
business  U7idertaking.  brings  before  the  Division  a  number  of  methods  and  prac- 
tices under  this  format,  which,  strictly  speaking,  must  Ite  resolved  under  tradi- 
tional concepts  of  law.  These  matters  frequently  involve  allegations  of  price  fix- 
ing, tying  or  exclusive  dealing  terms  or  customer  and  territorial  allocations. 

These  and  other  practices  are  under  surveillance  at  this  time  in  the  ready- 
mixed  concrete  industry,  farm  equipment.  TV.  propronic  acid,  calcium  and  sodium 
propionates,  auto  parts,  cosmetics,  linen  rentals,  footwear,  home  appliances  and 
furniture.  These  exploratory  and  informational  investigations  represent  a  con- 
tinuing surveillance  and  preventive  program. 

y'liall  Business:  In  addition,  this  Division  utilizes  informal  procedures  to  re- 
so've  a  number  of  matters  at  early  stages  of  controversy.  The  successful  resolu- 
tion of  conii>1aints  from  individual  businessmen  on  an  informal  liasis.  has  in- 
creased steadily  from  ,30  in  1000  to  102  in  1969.  Manpower  limitations  prevent 
u.sp  of  this  procedure  on  a  broader  scale. 

The  following  summary  identifies  projects  to  which  the  Divisions  maior  efforts 
are  directed,  together  with  an  estimate  of  the  man-yeai's  allocated  to  each 
project : 
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Summary  of  projects 


Estimated 

Estimated 

Estimated 

1969 

1970 

1971 

1972 

0.25 

1.5 

2 

4 

.75 

2.0 

2 

4 

1.0 

2.5 

3 

3 

3.0 

3.0 

3 

3 

.25 

1.5 

2 

3 

3.0 

3.0 

2 

2 

1.0 

2.0 

3 

3 

3.0 

2.5 

2 

1.0 

1.0 

2.0 

2.0 

1 

.5 

.5 

1 

.25 

.5 

8.0 

7.0 

6 

6 

4.0 

4.0 

4 

4 

28.0 

33.0 

33 

36 

27.0 

'Concentrated  industries: 

Producer  goods 

Consumer  goods 

Reciprocity 

food  Products 

Natural  and  manmade  fibers. . 
Petroleum  products  industries. 

Hearing  aids 

Advertising: 

Newspaper _ . 

TV 

Office  equipment 

Drugs 

Bus  tires 

Franchising  and  miscellaneous. 
Informal  dispositions... 

Total  man-years 

Total  attorneys  available 


DR'ISION    OF    DISCRIMIN^ATORY    PRACTICES 


The  Division  of  Diiscriminatory  Practices  is  responsible  for  the  investigation 
and  trial  of  ca.ses  relating  to  violation  of  Section  2  (a),  (c),  (d),  (e)  and  (f)  and 
Section  3  of  the  Clayton  Act  and  Section  5  of  the  FTC  Act  on  the  part  of  buyers 
who  knowingly  induce  or  receive  discriminatory  allowances  or  services  from 
suppliers. 


Workload  statistics 


1969 


Estimated 
1970 


Estimated 
1971 


Applications  for  complaint: 

On  hand  beginning  of  year 

Received _ 

Disposed  of 

Pending  end  of  year. 

Formal  Investigations: 

Pending  beginning  of  year.. 

I  nvestlgations  initiated 

Investigations  completed  or  closed. 

Pending  end  of  year 

Complaints  Issued: 

Pending  beginning  of  year... 

Approved  for  negotiation 

Dispositions: 

Consent 

Litigated 

Pending  end  of  year 

titigated  cases: 

Pending  beginning  of  year 

Complaints  Issued  or  reopened 

Docketed  orders  Issued 

Pending  end  of  year.. 

Voluntary  compliance 


67 

81 

106 

315 

325 

350 

302 

300 

325 

81 

106 

131 

299 

242 

177 

53 

60 

70 

120 

125 

120 

242 

177 

127 

13 

9 

11 

8 

15 

10 

10 

10 

10 

2 

3 

3 

9 

11 

9 

4 

5 

13 

2 

10 

7 

1 

2 

6 

5 

13 

14 

15 

20 

20 

Division  program — 1970  and  1971 

The  primary  objective  of  amended  Section  2  of  the  Clayton  Act  is  preservation 
of  an  equality  of  opportunity  among  businessmen,  to  assure,  to  the  extent  reason- 
ably practicable,  that  businesses  at  the  same  functional  level  start  on  equal  com- 
petitive footing.  Effective  enforcement  is  aimed  at  forestalling  monoix)li.stic  con- 
centration of  economic  power.  To  achieve  this  goal,  .smaller,  viable  competitors 
must  be  protected  from  unlawful  discriminatory  practices.  This  provides  them 
opportunity  to  compete  and  survive. 

Discriminatory  practices  are  discovered  largely  as  a  result  of  complaints  from 
those  alleging  resultant  injury  and  upon  the  basis  of  information  secured  during 
the  course  of  investigation.  The  Division  has  developed  considerable  expertise 
as  to  industries  particularly  prone  to  price  discrimination  and  other  forms  of 
discriminatory  practice  adversely  affecting  comi>etition.  Project  teams  have  been 
organized  for  these  industries.  The  Division  is  extremely  selective  in  its  screen- 
ing process  and  eliminates  approximately  80  percent  of  complaints  received  from 
entry  into  the  investigational  workload. 
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A.  Major  Projects. 

The  major  project  areas  below  will  actively  continue  through  1970  and  1071, 
and  very  probably  through  1972. 

Food  Distribution — (Chain  Gi*ocer.s)  :  The  food  industry  is  probably  the  larg- 
est volume  business  in  the  national  economy.  Retail  sales  exceed  .$75  billion.  Nine 
investigations  involving  chain  grocers  and  suppliers  are  in  process.  Probable 
cases  in  litigation  by  1971  requiring  substantial  manpower  commitments  in- 
clude :  Colonial  Stores,  Inc.,  charging  alleged  unlawful  inducement  of  promo- 
tional allowances,  which  in  anticipation  of  appeal  before  the  Commis.sion,  will 
probably  carry  over  into  1971;  United  Fruit  Company,  et  al.,  a  seller-customer 
proceeding  under  Section  2(a)  and  (f)  of  the  amended  Clayton  Act,  bringing  ta 
challenge  a  tendency  to  monopoly  on  the  part  of  the  inducing  customer:  Furcx 
Corporation  Ltd.,  involving  discriminaitions  in  price  of  private  brand  goods;  and 
complaints  appear  likely  against  The  Kroger  Company  and  Alterman  Foods,  Inc., 
for  alleged  violations  of  Section  5  of  the  FTC  Act  in  receiving  discriminatory 
promotional  allowances. 

Apparel  Industry:  Industry  sales  exceed  $26  billion.  This  project  arose 
through  Commission  directed  industry  surveys  which  disclosed  that  manufac- 
turers of  men's,  women's  and  children's  wearing  apparel  granted  substantial  dis- 
criminatory advertising  and  promotional  allowances  to  large  specialty  stores 
and  chain  department  stores.  Consent  cease  and  desist  orders  were  issued 
against  302  manufacturers.  In  addition,  several  contested  orders  were  issued. 

This  Division  was  assigned  the  task  of  reviewing  the  compliance  reports  and 
cooperative  advertising  plans  submitted.  Two  hundred  and  forty  or  these  cases 
have  already  been  forwarded  to  the  Commission.  The  remaining  sixty-two  are 
being  processed  and  should  be  completed  by  mid-1971.  Litigation  involving  com- 
panies refusing  to  take  consent  orders  will  carry  beyond  1971. 

Dairy  Industry:  A  high  level  of  concentration  in  the  dairy  industry  has  been 
caused  by  (1)  horizontal  mergers  in  the  industry  over  the  years,  (2)  forward 
and  backward  integration,  and  (3)  a  continuing  decline  in  the  number  of  inde- 
pendent dairies  that  can  remain  viable  in  the  face  of  worsening  marketing  con- 
ditions. There  are  severe  barriers  to  new  entrants  due  to  the  strength  of  large 
national  and  regional  chains,  and  competitive  conditions  prevailing  in  the  whole- 
saling of  fluid  milk  and  dairy  products. 

The  Commission  continues  to  receive  large  numbers  of  complaints  from  in- 
dependent dairies  who  claim  they  are  being  threatened  with  extinction  because 
of  pi-icing  practices  of  large  national  and  regional  dairies.  They  charge  that 
these  large  dairies  ai-e  selling  A-endor  and  private  label  to  large  grocery  chains 
at  prices  which  are  substantially  lower  than  the  prices  charged  indeijendent 
grocers.  Lower  pries  received  by  the  major  retail  chains  permit  them  to  use 
milk  as  a  loss  leader  and  in  frequent  weekend  sr)ecials.  The  price  structure  thus 
becomes  depressed.  In  these  circumstances,  home  delivery  sales  continue  to  de- 
cline. Although  private  label  is  usually  sold  by  grocery  chains  for  a  few  cents 
less  than  vendor  brands,  only  a  very  small  part  of  the  discriminatory  prices  re- 
ceived I»y  chains  appears  to  be  passed  on  to  consumers. 

The  objective  here  is  to  forestall  further  concentration  by  insuring  that  viable 
indei>endent  dairies  will  be  given  an  opportunity  to  compete  and  eliminate  the 
competitive  impact  of  price  advantages  which  chain  grocers  have  over  inde- 
pendent grocers.  It  is  anticipated  that  some  time  prior  to  1971,  at  least  two  or 
three  presently  docketed  investigational  matters  will  result  in  recommendations 
for  complaint.  Litigation  will  undoubtedly  extend  into  1972.  Two  matters  nearest 
complaint  are  Prairie  Farms  Dairy.  Inv.,  and  The  Borden  Company.  Six  other 
investigations  are  i>ending  in  the  field. 

Fresh  Fruit  and  Vcf/etables:  Industry  sales  approximate  .$7.5  billion.  Involve- 
ment comes  as  a  result  of  numerous  industry  complaints  that  the  brokerage 
provisions  of  the  Commission's  Trade  Practice  Rules  for  the  Fresh  Fruit  and 
Vegetal)le  Industry  are  being  violated.  Shipi;»ers  allege  that  competitors  grant 
brokerage  to  large  buyers  or  to  field  lu'okers  when  the  latter  acts  as  agents  of  the 
buyers.  The  Commission  recently  issued  complaints  charging  five  retail  food 
chains  and  six  "ground"  or  "field"  brokers  with  violations  of  Section  2(c)  of  the 
amended  Clayton  Act  in  connection  with  their  purchases  of  fresli  fruit  and  vege- 
tables. The  chains  are  Jewel  Conipanie.s,  Inc.  Bonnatt  Foods  Stores,  Inc.,  U.C. 
Bohack,  Inc.,  First  National  Stores,  Inc..  and  Food  Fair  Stores.  Inc. 

Tri-Parlite  Arrangements:  This  project  was  undertaken  pursuant  to  Commis- 
sion direction.  Investigations  of  the  effects  of  two  such  arrangements  (involving 
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10  top  cluiiii  grocers)  are  in  progress.  Pursuant  to  such  arrangements  participat- 
ing suppliers  directly  or  indirectly  grant  preferential  advertising  allowances  or 
services  to  participating  retail  grocery  chains.  The  programs  make  no  provision 
for  granting  allowances  or  furnishing  services  on  a  proportionate  basis  to  compet- 
ing retailers.  Litigation  of  this  matter  appears  likely  by  1971. 

PublLshinff  Industry:  This  project  was  also  undertaken  pursuant  to  Commission 
direction.  Industry  sales  approximate  $1.1  billion.  An  eductuiunal  and  advisory 
phase  was  designed  to  eliminate  payment  of  discriminatory  allowances  by  pub- 
lishers of  hardbitck  and  prestige  softback  books  to  large  retailers.  The  Divisions 
now  proiwses  service  of  orders  on  approximately  .50  publishers  pursuant  to  Section 
6(b)  of  the  FTC  Act,  requiring  the  tiling  of  special  reports  setting  forth  the 
terms  and  conditions  under  which  advertising  and  promotional  allowances  are 
made  available  to  customers.  The  Division  reasonably  anticipates  that  such 
reports  will  disclose  violations  of  Section  2(d)  of  the  Clayton  Act,  as  amended. 
The  goal  of  this  project  is  to  bring  about  industrywide  compliance  with  the 
Commission's  Guides  for  Advertisiuf/  Afloiranccs  and  Other  Mcrchandisiuf/  Pay- 
ments and  Service.  This  project  will  require  substantial  manpower  in  1971  and 
will  probably  continue  into  1973. 

B.  Other  projects. 
Drvff  Industry:  Investigations  involve  the  following  problems  :  (1)  institutional 
and  professional  purchase  and  resale  in  derogation  of  private  markets;  (2)  diver- 
sion by  exempt  or  noncompetitive  sources  into  regular  commercial  channels;  (3) 
arbitrary  offering  and  pricing  of  bulk  and  non-standard  package  sizes;  (4)  price 
and  discriminatory  concessions;  and  (.5)  dual  distribution.  Six  investigations 
pending  in  the  field  should  be  completed  and  evaluated  in  1971. 

Baking  Industry:  The  Commission  continues  to  receive  complaints  from  in- 
dependent bakers  because  of  discriminatory  and  below^  cost  selling  of  bread  by 
large  national  and  regional  bakeries.  Private  label  is  the  most  serious  problem 
in  the  industry.  Vertical  integration  by  grocery  chains  has  cut  into  the  market 
siliare  of  independents.  Five  investigations  in  progress  should  be  completed  and 
evaluated  by  the  end  of  1971. 

Automotive  Rcijlaccment  Parts:  Industry  sales  total  $1.7  billion.  A  continuing 
program  of  surveillance  of  discriminatory  pricing  is  necessary  because  of  the 
many  complaints  received  from  competing  manufacturers,  warehouse  distributors 
and  jobbers  with  regard  to  volume  discounts  and  functional  discounts  to  buyers 
who  do  not  perform  the  function  for  which  the  discounts  are  granted.  The  Division 
is  also  investigating  private  label  items  .sold  to  major  oil  company.  Eight  investiga- 
tions are  in  progress  which  will  require  substantial  manpower  commitments  in 
1971. 

Major  Appliance  Indtistri/:  Because  of  manpower  commitments  to  pending 
projects  and  nonproject  activity,  the  Division  has  not  been  able  to  focus  sufficient 
attention  on  this  industry.  Industry  sales  at  retail  are  over  $10  billion.  The 
industry  comprises  approximately  1(X)  manufacturers  and  1300  distributors. 
Manufacturers  and  jobbers  are  reported  to  grant  special  discounts  and  advertising 
allowances  to  large  department  stores,  discount  chains  and  other  large  buyers. 
Private  label  is  a  significant  factor.  The  opportunity  of  independent  appliance 
dealers  to  compete  effectively  is  involved  as  well  as  the  general  availability  to 
consumers  of  wider  supplier  choices  at  competitive  pi-ices. 

Miseellaiieous:  A  significant  number  of  man  hours  is  devoted  to  matters  in  vary- 
ing stages  of  development  which  involve  a  range  of  industry  problems  and  a 
miscellany  of  product  lines.  The  following  ai-e  examples :  frozen  foods  distribu- 
tion, dry  cleaning  fluid,  household  aluminum  foil,  wrapping  film,  scales,  plastics, 
shoes,  coffee.  f)rnamental  light  fixtures,  citrus  products,  furniture,  men's  and 
boys'  leisure  hats,  shower  curtains,  cellophane,  photographic  equipment,  fishing 
equipment,  sporting  goods,  cement,  bicycle  tires,  industrial  bleach  and  fertilizer. 
This  type  of  probing  and  inquisitorial  activity  represents  a  continuing  surveil- 
lance process. 

Additional  work  commitments  are  required  in  obtaining  compliance  with 
voluntary  assurances  ;  proposed  legal  guides  and  questions  concerning  legal  guide- 
lines, review  of  advisory  opinions  (38  in  1969),  and  obtaining  compliance  with  the 
broadened  requirements  under  Sections  2  (  d)  and  (e)  of  the  Clayton  Act  pursuant 
to  the  F7-ed  Meyer  decision.  Twelve  cases  in  the  latter  category,  involving 
toiletries,  are  now  being  processed.  It  is  anticipated  that  work  of  this  nature 
will  continue  through  1971. 
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The  foUowingr  summary  identities  projects  to  which  the  Division's  major  efforts 
are  directed,  together  with  an  estimate  of  the  man-j'ears  allocated  to  each 
project : 


Summary  of  projects 


1969 


Esti- 
mated 
1970 


Esti- 
mated 
1971 


Esti- 
mated 
1972 


Food  distribution... 

Apparel  industry .-. 

Dairy  industry 

Fresh  fruit  and  vegetables 

Tripartite  arrangements 

Publishing  industry ..- 

Drug  industry .-- 

Batiing  industry 

Automotive  parts 

Major  appliance  industry 

Miscellaneous  industries  and  activities:  Completion  of  litigation,  pending 
investigations,  new  investigations  and  complaints,  obtaining  voluntary 
assurances  and  processing  advisory  opinions,  guides  and  rules 

Total  man-years 

Total  attorneys  available 


5 

6 

8 

8 

3 

4 

1 

1 

3 

3 

4 

4 

2 

6 

3 

2 

2 

2 

5 

5 

2 

2 

3 

3 

1 

2 

3 

3 

1 

2 

1 

1 

2 

2 

2 

2 

1 

1 

1 

1 

11 

13 

15 

16 

33 

43 

46 

46 

33  ... 

DIVISION    OF   COMPLIANCE 

One  of  the  main  objectives  of  the  Commission  is  to  insure  that  the  prescriptive 
and  proscriptive  language  of  final  orders  which  it  enters  is  translated  into  mean- 
ingful action  and  relief  in  the  marketplace.  It  is  the  primary  responsibility  of 
the  Division  of  Compliance  to  insure  that  these  objectives  achieve  timely  fruition. 
Tliis  Division  assumes  responsibility  for  all  final  orders  issued  by  the  Commission 
as  affecting  the  broad  area  of  restrain  of  trade  and  autimonopoly  issued  pur- 
suant to  tlie  provisions  of  Section  ;"»  of  the  FTC  Act,  Section  2  (a),  (c),  (d),  (e) 
and  ( f ) ,  and  Sections  3,  7  and  S  of  the  Clayton  Act,  as  amended. 

During  1969  the  Division  sent  22  major  investigations  to  the  field  offices  and 
certified  two  major  civil  penalty  cases  to  the  Attorney  General.  At  year  end, 
an  active  workload  of  217  cases  remained  on  hand.  Pertinent  statistics  typical 
of  the  volume  and  variety  of  the  workload  handled  follows  : 


Workload  statistics 


1959 


Estimated, 
1970 


Estimated 
1971 


Advisory  opinions  issued 

Compliance  reports  processed 

Inquiries  from  public  concerning  final  orders 

Complaints  of  order  violation 

Conferences  with  public... 

Investigational  hearings 

Subpenas,  sec.  6  orders  and  resolutions  prepared. 
Active  caseload: 

Pending,  beginning  of  year 

Received 

Disposed  of 

Pending,  end  of  year 

Civil  penalty: 

Pending,  beginning  of  year 

Certified 

Suits  concluded 

Pending,  end  of  year. 

Returned  by  Attorney  General  without  filing. . 


26  35  50 

188  195  200 

421  500  600 

9 - 

142  160  200 

1  4  6 
8  10  15 

262  217  227 

42  50  60 

87  40  60 

217  227  227 

2  2  5 
2                       2                         3 

0 - 

2 

2 


In  1969,  of  over  I.-IOO  final  orders  conunitted  to  the  jurisdiction  of  the  Com- 
pliance Division,  a  market  increase  in  workload  was  noted  in  the  areas  of  merger 
and  divestiture  activity  involving  final  orders.  This  workload  is  exiiected  to 
increase  appreciably  by  1971.  In  addition  t(»  handling  complex  divestitures,  this 
Division  also  mtist  process  an  increasing  number  of  merger  clearances  under  final 
orders  which  have  been  issued  retjuiring  any  covered  resiMtndent  to  seek  prior 
Commission  approval  before  it  makes  an  acquisition  in  any  of  the  covered  product 
lines. 

Compliance  activity  under  Section  7  orders  falls  into  three  general  categories : 
(1)   divestitures;    (2)  processing  acquisitions  subject  to  Commi.ssion  approval: 
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and  (3)  special  pi-DVisioiis  which  appear  in  various  orders.  Tlie  need  to  increase 
manpower  comniitments  in  tliis  most  vital  anti-concentration  undertaking  is 
great.  For  example,  by  WTl  the  Division  of  Mergers  projects  ever  increasing 
activity,  and  Compliance  therefore  must  anticipate  handling  an  increased  num- 
ber of  final  orders  in  such  basic  areas  affecting  our  national  economy  as  grocery 
products,  construction  materials,  automotive  parts,  apparel,  paper  and  paijer 
products,  and  drugs.  With  the  ever  increasing  activity  in  the  area  of  mergers 
and  acquisitions,  we  must  realistically  project  the  need  to  buttress  substantially 
the  present  Compliance  staff.  For  example,  at  the  present  time  15  orders  presently 
require  divestitures ;  1  major  divestiture  case  is  in  civil  penality  litigation  before 
the  courts  ;  another  major  case  alleged  acquisitions  without  prior  Commission 
approval  and  is  also  before  the  courts.  Both  of  these  matters  are  extremely  im- 
portant to  the  development  of  meaningful  case  law  as  affecting  the  efficacy  of 
final  orders  in  this  critical  area.  These  cases  will  require  substantial  manpower 
commitments  continuing  through  1971.  The  projction  time-wise  of  these  15  orders, 
for  example,  is  illustrated  by  the  fact  that  3  require  divestitures  to  be  made 
now ;  5  re(iuire  divestitures  within  the  next  year ;  2  require  divestitures  within 
the  next  two  years ;  1  within  the  next  three  years ;  and  3  within  the  next  five 
years. 

The  processing  of  recpiests  to  make  acquisitions  involving  the  Section  7  area 
is  an  ever  increasing  activity.  Fifty-two  orders  which  are  presently  final  pro- 
hibit future  acquisitions  in  various  industries  without  prior  C(»nimission  ap- 
proval. For  example,  4  of  these  orders  run  for  a  period  of  five  years ;  43  run  for 
a  period  of  ten  years;  and  2  run  for  a  period  of  twenty  years.  Thus,  these 
moratorium  provisions  will  continue  a  least  beyond  two  fiscal  years  and  some 
beyond  lO^itJ.  We  must  anticipate  that  within  the  period  of  the  next  several 
years  this  burden  might  well  be  tripled.  Superimposed  upon  the  above  con- 
siderations is  the  fact  that  25  final  Section  7  orders  involve  special  require- 
ments. These  orders  variously  involve  noncompetition  prohibitions,  affirmative 
requirements  to  grant  licen.ses  on  products  or  processes,  feathering  requirements 
as  to  disposition  of  shares  of  stock,  prohibition  on  types  and  methods  of  advertis- 
ing, affirmative  requirements  as  to  quantitative  sales  of  products  to  particular 
trade  sources,  and  limitations  on  supply  arrangements.  These  special  provis- 
sions  in  present  orders  alone  run  into  l!(7i). 

Typical  1969  achievements  by  this  Division  included :  The  culmination  of  suc- 
cessful efforts  to  establish  a  new  factor  in  the  liquid  bleach  industry ;  the  entry 
of  a  new  competitive  factor  in  the  dairy  industry  in  the  Southwest ;  a  new 
entrant  into  the  baking  industry  in  the  Southwest ;  and  new  entrants  in  the  fol- 
lowing industries — department  stores,  household  cleaning  pads,  and  plastics. 
There  were  also  other  very  significant  divestitutes  in  other  industries. 

During  1969  the  Robinson-Patman  Act  area  also  saw  some  significant  results 
in  insuring  the  eradication  of  prohibited  practices  involving  major  factors  in  the 
following  product  lines,  among  others ;  carpets,  automotive  replacement  bulbs, 
macaroni  products,  automotive  bearings,  shower  curtains,  various  food  products, 
cosmetics,  railroad  equipment,  and  furniture. 

This  Division  was  also  instrumental,  by  way  of  illustration,  in  eradicating 
price  fixing  activities  in  certain  bread  markets  involving  major  industry  factors 
and  in  the  electric  shaver  industry.  A  variety  of  other  actions  insured  the  con- 
tinued elimination  of  proscribed  practices  under  ordei's  in  other  industries  in- 
cluding scraj)  steel  and  shrimp  processing  equipment. 

Because  of  manpower  limitations,  the  Division  continues  to  be  l)ehind  in  serv- 
icing many  aspects  of  these  final  orders.  By  1971,  even  with  the  most  con.serva- 
tive  estimate  of  increasing  workloads  in  these  areas,  at  least  14  man-years  will 
be  required  on  a  continuing  basis  to  handle  Section  7  final  orders  alone. 

Similar  workload  increases  at  the  Compliance  level  are  projected  in  both  the 
Section  5  and  Robinson-Patman  Act  areas.  The  Division  of  General  Trade  Re- 
straints anticipates  ever  increasing  case  loads  in  price  fixing,  oligopolistic  prac- 
tices, producer  goods  in  concentrated  industries,  food  products,  fuel,  retail  food 
industry,  office  equipment  and  other  product  and  industry  lines  which  will  result 
in  more  compliance  work  by  this  Division. 

The  same  practical  considerations  pertain  to  increased  activity  by  the  Divi- 
sion of  Discriminatory  I'ractices  in  food  distribution,  dairy  products,  fresh  fruits 
and  vegetables,  publishing,  automotive  parts,  drugs,  and  other  commodities. 

The  following  summary  identifies  projects  to  which  the  Division's  major  ef- 
forts are  directed,  together  with  an  estimate  of  the  man-years  allocated  to  each 
projects : 
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Summary  of  projects 


1969 


Esti-  Esti- 

mated,       mated, 
1970  1971 


Esti- 
mated, 
1972 


Orders  re  sec.  5  FTC  Act  and  sec.  2(a),  (c),  (d),  (e),  and  (f)  Clayton  Act, 
as  amended: 

Procuring  and  analyzing  compliance  reports,  various  industries 

Initiating  and  reviewing  compliance  investigations 

Conduct  ot  investigational  hearings 

Initiation  and  conduct  of  civil  penalty  cases 

Special  projects  including  special  Commission  directions 

Achievement  of  order  divestitures 

Processing  of  requests  to  make  acquisitions  subject  to  Commission 
approval  as  required  by  final  orders 

Investigational  hearings  re  violations  of  sec.  7  orders.. 

Administration  of  special  compliance  features  in  orders,  e.g.,  granting 
of  licenses,  supply  arrangement  limitations,  advertising  limitations, 
etc. 

Total  man-years.. 

Total  attorneys  available 


7.5 

2.0 

.5 

6 

3 
2 
2 

1 
4 

6 
3 
3 

3 
1 
6 

1.0 
1.0 
3.0 

2.0 
.5 

3 
1 

5 

1 

8 
3 

.5 

1 

1 

2 

18.0 
18.0  ... 

23 

29 

40 

DIVISION    OF   ACCOUNTING 

The  Division  of  Accounting  prepares  analyses  and  studies  of  tlie  pricing 
policies  of  respondents  or  proposed  respondents  in  connection  with  the  Com- 
mission's law  enforcement  work  in  regard  to:  (1)  alleged  price  discrimination, 
illegal  brokerage,  discriminatory  promotional  allowances  and  services  under 
Section  2  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act:  (2) 
cost  data  submitted  by  respondents  or  proposed  respondents  in  justification  of 
alleged  price  discriminations  under  the  Robinson-Patman  Act:  (3)  alleged  price 
fixing  in  cases  arising  under  Section  5  of  the  FTC  Act:  (4)  alleged  sales  below 
cost  in  violation  of  the  FTC  Act ;  (5)  compilation  of  statistics  concerning  financial 
position  and  operating  results  of  companies  under  Section  6  of  the  FTC  Act; 
and  (6)  evaluation  and  analysis  of  financial  data  of  companies  and  competitors 
involved  in  mergers  under  Section  7  of  the  Clayton  Act. 

This  Division  performs  accounting  services  primarily  for  other  Divisions  of 
the  Bureau.  Consequently,  its  workload  depends  largely  upon  the  activity  of 
these  Divisions.  During  1969,  the  Division  furnished  accounting  services  on  64 
matters  of  investigation  and  litigation  :  22  involved  violations  of  Section  2  of 
the  Robinson-Patman  Act,  34  involved  violations  of  Section  5  of  the  FTC  Act, 
seven  involved  mergers  under  Section  7  of  the  Clayton  Act,  and  one  involved 
Section  12  of  the  FTC  Act. 

In  addition,  the  Division  provides  accounting  services  for  the  Bureau  of 
Economics,  and  on  occasion,  for  other  Bureaus  in  the  Commission,  and  for  the 
Congress.  Annually,  it  prepares  for  publication  "Rates  of  Return  for  Identical 
Companies  in  Selected  Manufacturing  Indu.stries". 

Curi'ently,  two  staff  members  are  engaged  in  work  on  the  Commission's  Con- 
glomerate Merger  Study  and  other  related  accounting  work  for  the  Bureau  of 
Economics.  It  is  anticipated  that  the  Division  of  Accounting  will  provide 
services  for  the  Truth-in-Lending  which  became  effective  July  1,  1069. 

During  1969,  casework  for  the  Bureau  required  approximately  S.5  man-years; 
siervices  for  the  Bureau  of  Eeonomics  and  other  Bureaus  necessitated  approxi- 
mately 2  man-years :  and  the  report  on  "Rates  of  Return  for  Identical  Companies 
in  Selected  Manufacturing  Industries"  rerpiired  one  man-year.  Changes  recom- 
mended in  the  latter  report,  if  approved  bj'  the  Commission,  will  increase  the 
workload  for  this  project  to  1.5  man-years. 


BUREAF    SUNIMARY INCREASES    REQUESTED    1971 

In  order  to  carry  out  the  pro,grams  described  in  detail  for  this  Bureau,  an 
additional  3  professional  and  1  clerical  positions  are  requested  at  an  increase 
of  .^4."((K)().  Travel  associated  with  tlie  professional  positions  will  require  .$6,000. 
Also,  funds  totaling  .%33,000  are  needed  in  1971  for  the  Bureau  to  aniuialize 
*"he  mandatory  costs  of  tlie  1970  Pay  Act.  The  requested  resources  are  summarized 
below : 

O^cp  nf  the  Director: 

\  GS-11  management  analvst  (planning) 

1  fJS-3  clerk 

2    $16,000 
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Division  of  mergers: 
1  GS-13  attorney 

1  GS-12  attorney 

2     29, 000 

Personnel  compensation  (4  new  positions) 45,000 

Annualization  of  1970  pay  act  costs 33,  000 

Travel 6,  000 

Total  increase — 1971 84,  000 

Bureau  of  Deceptive  Practices 


Office  of  the  Director 

Division  of  Consumer  Credit 

Division  of  Special  Projects... 

Division  of  Food  and  Drug  Advertising. 

Division  of  General  Practices 

Division  of  Compliance 

Division  of  Scientific  Opinions 

Division  of  Consumer  Information 

Total  personal  services 

Travel 

Ottier  expenses 

Total 


Allotment 
fiscal  year  1970 

Requested 
fiscal  year  1971 

Increase 
fiscal  year  1971 

Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

24 

$270,  COO 
353, 000 
255,  500 
544, 000 
674,  000 
252, 000 
292, 000 
89,  000 

28 
32 
24 
51 
47 
16 
21 
9 

$303,  000 
357,000 
320,  500 
550,  000 
682,  000 
266,  000 
338, 000 
90,  000 

4 

$33, 000 

32 

4,000 

18 

6 

65,  000 

51 

6,000 

47 

8,000 

15 

1 
3 

14,  000 

18 

46,  000 

9 

1,000 

214 

2,729,500 
79,  000 
85,  000  . 

228 

2, 906,  500 

100,  000 

85,  000 

14 

177,000 

21,  000 

214 

2, 893,  500 

228 

3,  091,  500 

14 

198,  000 

PERSONNEL  AS  OF  DEC.  31,  1969 


Total 


Attorneys 


Scientists. 

chemists,  and 

doctors 


Stenographic 

and 

clerical 


Professional: 

GS-17 1 

GS-16 4 

GS-15. 26 

GS-14 19 

GS-13 14 

GS-12 17 

GS-11 27 

GS-9 2 

Stenographic,  clerical,  etc 73 

Total 1 183 

Total  annual  salaries $2,383,910 


2  2 

21  5 

16  3 

14 

17 

27 

1  1 

73 

99  11  73 


>  Plus  1  consultant 


I.    MISSIONS    AND    GOALS    OF    THE    BUEEATT 


The  Bureau  of  Deceptive  Practices  is  the  Commission's  vanguard,  shouldering 
major  responsibility  in  its  battle  against  consumer  deception.  In  addition  to  the 
vast  responsibility  inherent  in  Section  5  of  the  FTC  Act,  Congress  has  recently 
passed  some  of  the  most  far  reaching  consumer  legislation  in  history.  The  FTC 
and,  in  turn,  this  Bureau  have  responsibility  for  enforcement  of  tw^o  of  these  Acts, 
namely.  Title  I  of  the  Consumer  Protection  Act,  known  as  the  Truth-in-Lending 
Act,  and  the  substantial  portion  of  the  Fair  Packaging  and  Labeling  Act  not 
specifically  designated  to  FDA. 

Although  Congress  has  appropriated  funds  to  implement  the  Fair  Packaging 
and  Labeling  and  the  Truth-in-Lending  programs,  the  staff  for  the  Commission's 
basic  responsibilities  and  ever  increasing  program  requirements  in  the  consumer 
protection  field  has  increased  only  25  positions  in  seven  years.  Thus,  while  our 
economy  has  been  experiencing  an  unparalled  growth  accompanied  by  fantastic 
increases  in  the  needs  and  demands  for  consumer  protection,  resources  for  the 
Bureau's  basic  ongoing  functions  have  increased  minimally. 
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Consumer  problems  are  broad  and  complex  and  also  have  important  implica- 
tions for  the  Nation's  social  well-being.  Acute  manifestations  of  consumer  discon- 
tent, even  anger,  are  evidenced  by  the  report  of  the  National  Advisory  Commis- 
sion on  Civil  Disorders  that  consumer  frustrations  were  among  the  twelve  most 
deeply  held  grievances  which  led  to  the  disorders  of  American  cities.  The  house- 
wives' boycotts  and  the  rapid  increase  in  the  number  of  consumer  organizations 
are  also  manifestations  of  consumer  unrest.  The  individual  complaints  received 
by  the  Federal  Trade  Commission  about  the  marketplace  are  appalling.  Since 
the  Congress  has  discovered  the  consumer  at  the  Federal  level  it  is  indeed  timely 
that  the  regulatory  agencies  and  the  executive  branch  of  the  government  also 
recognize  the  potency  of  his  force  as  well  and  tool-up  to  meet  his  complaints. 

The  answers  of  course  do  not  rest  in  any  one  area  or  any  one  agency  of  gov- 
ernment. But  the  Government's  responsibility  is  implicit,  not  only  to  guarantee 
a  sound  economy  but,  to  assure  social  w^ell-being.  To  construe  government  in- 
volvement with  consumer  problems  as  "anti-business"  is  to  miss  entirely  the 
thrust  of  consumer  economics.  Elimination  of  marketplace  malfunctions  ulti- 
mately serves  both  consumers  and  producers  by  insuring  economics  of  stability 
and  growth.  Government  responsibility  for  the  financial  well-being  of  its  citizens 
by  a  promotion  of  full  employment  and  economic  growth  has  been  established 
policy  since  the  passage  of  the  Employment  Act  of  1946.  There  is  a  reasonable 
corollary  betw^een  government  protection  of  consumer  rights  in  the  marketplace 
and  its  long  accepted  role  as  the  protector  of  the  ethical  businessman  against 
those  who  compete  unfairly.  Thus,  it  is  argued  that  the  charter  of  the  Bureau 
of  Deceptive  Practices  is  to  fully  identify  it  with  the  cause  of  the  consumer  but 
at  the  same  time  it  is  a  step  fully  compatible  with  the  historic  mission  of  the 
FTC. 

Under  the  budget  plans  for  1971  it  is  planned  that  the  Bureau  of  Deceptive 
Practices : 

1.  Be  recognized  as  the  consumer  voice  in  the  Federal  Trade  Commission 
and  act  as  the  ear  for  the  Commission  for  input  reflecting  general  problems 
received  from  individual  consumers.  Moreover,  the  Bureau  will  make  rec- 
ommendations to  the  Commission  on  consumer  policies  and  consumer  legis- 
lation ;  and  study  the  plans  and  programs  of  other  Federal  agencies  affect- 
ing consumer  interest.  Additionally,  the  Bureau  staff  in  cooperation  with 
the  Assistant  General  Covmsel  for  Federal-State  Cooperation  will  act  as 
consultants  and  supply  comments  or  assistance  concerning  consumer  legisla- 
tion and  ordinances  when  so  requested  by  the  states,  local  governments,  or 
private  groups. 

2.  Provide  input  to  the  Ofiice  of  Information  concerning  (1)  all  consumer 
activities  in  the  FTC  and  to  recommend  policies  and  provide  appropriate 
guidance  and  assistance  to  assure  fulfillment  of  the  requirement  to  keep  the 
public  adequately  informed  as  to  FTC  consumer  activities;  and  (2)  plan- 
ning, developing  and  implementing  comprehensive  public  relations  programs 
and  campaigns  to  inform  and  educate  the  general  public,  the  business  com- 
munity, and  special  interest  groups,  concerning  the  objectives  of  the  con- 
sumer affairs  programs  of  the  FTC. 

3.  Maintain  effective  liaison  with  national  and  state  organizations  hav- 
ing consumer  programs  by — 

(a)  Assisting  and  planning  educational  and  legislative  conferences 
or  workshops ; 

(&)  Assisting  and  identifying  specific  problems  which  can  be  resolved 
by  effective  actions  on  the  part  of  organizations  ;  and 

(c)  Disseminating  information  regarding  state  level  and  city  level 
consumer  affairs  in  coordination  with  the  Assistant  General  Counsel 
for  Federal-State  Cooperation ;  and  identifying  consumer  problem  areas 
common  to  the  states  which  appear  to  require  legislation. 

4.  Participate  in  consumer  education  by — 

(a)  Providing  leadership  in  the  fields  of  FTC  interest  by  developing 
long-range  plans  for  nationwide  programs,  in  coordination  with  Federal 
and  State  educational  authorities  with  the  objective  of  developing  and 
advancing  consumer  education  for  use  both  in  and  out  of  the  conven- 
tional classroom,  to  include  television  and  other  communications  media 
designed  to  meet  the  needs  of  both  child  and  adult  of  differing  income 
and  environmental  levels ; 


1237 

(1))  stimulating  tlie  development  of  experimental  programs  in  con- 
junction with  educators,  administrators,  and  interested  community, 
civic,  and  professional  groups ; 

(c)  Preparing  reports,  articles  and  other  informative  and  evaluative 
materials  on  consumer  education  programs  ;  and 

(d)  Maintaining  liaison  vi^ith  appropriate  Federal,  State  and  local 
officials  in  educational  associations. 

Everybody  has  found  the  consumer — the  legislator,  the  government  adminis- 
trator, the  corporate  executive  and,  most  importantly,  the  citizen  who  has  dis- 
covered that  as  a  consumer  it  pays  to  complain.  Demands  for  solutions  to  the 
aggravations  and  frustrations  of  the  consuming  public  impel  a  widening  of  the 
objectives  of  the  Bureau.  Such  goals  include:  (1)  development  of  techniques 
for  identifying  nationally-important  marketplace  problems;  (2)  responding  to 
individual  consumer  complaints;  (3)  legislation  to  fill  existing  gaps  in  con- 
siuner  protection  laws;  (4)  consumer  education  as  the  subject  relates  to  mar- 
ketplace; (5)  a  program  for  improving  producer-consumer  relations ;  (6)  a  mar- 
ketplace information  program  for  consumers;  (7)  effective  liaison  with  con- 
sumer organization  and  organizations  with  identifiable  consumer  interests;  (8) 
participation  in,  and  sponsor.ship  of,  significant  institutes  and  seminars  on  con- 
sumer problems  in  concert  with  law  schools  and  other  graduate  disciplines  (i.e., 
economics  and  business  administration  schools)  trade  association  and  labor  un- 
ions, and  organization  of  state,  county  and  city  officials;  (9)  sponsorship,  an- 
nually, of  a  national  marketplace  conference  with  participants  recruited  from 
consumer  spokesmen,  businessmen,  government,  and  the  academic  community; 
and  (10)  the  development  of  a  government  program  to  achieve  ".  .  .  uniform 
and  intelligible  consumer  product  standards.  . . ." 

In  sum,  this  budget  attempts  to  meet  realistically  the  now  strident  demands 
of  the  American  consumer  and  businessman  for  a  fair  shake  and  an  honest 
deal. 


Bureau  workload  summary 


1969 


Estimated 
1970 


Estimated 
1971 


Applications  for  complaint: 

Pending  beginning  of  year_ 

Received  or  reopened.- 

Disposed  of 

Pending  end  of  year - 

Formal  investigations: 

Pending  beginning  of  year 

Initiated  or  reopened -.. 

Completed  or  closed 

Pending  end  of  year 

Complaints  issued: 

Pending  beginning  of  year 

Approved  or  reopened 

Dispositions: 

Consent  orders... 

Litigated 

Other... 

Pending  end  of  year 

Litigated  cases: 

Pending  beginning  of  year 

Complaints  issued  or  reopened 

Cases  com pleted  - 

Pending  end  of  year. 

Assurances  of  voluntary  compliance:  Accepted. 
Compliance  matters: 
Miscellaneous: 

Pending  beginning  of  year 

Received  _ 

Dispositions 

Pending  end  of  year... 

Penalty  actions: 

Pending  beginning  of  year. 

Certified 

Dispositions. 

Pending  end  of  year... 

Compliance  reports: 

Pending  beginning  of  year... 

Received 

Accepted 

Pending  end  of  year. 


589 

2,184 

1,084 

110,152 

12,  500 

16,250 

1  8,  557 

13,600 

15,500 

2,184 

1,084 

1,834 

1,076 

781 

681 

203 

500 

1,300 

498 

600 

1,000 

781 

681 

981 

23 

37 

37 

84 

95 

150 

54 

75 

100 

11 

20 

23 

5 

0 

0 

37 

37 

64 

25 

16 

16 

12 

25 

35 

21 

25 

30 

16 

16 

21 

181 

210 

350 

169 

180 

205 

848 

925 

1,025 

837 

900 

1,000 

180 

205 

230 

8 

12 

17 

5 

10 

15 

1 

5 

10 

12 

17 

22 

146 

181 

81 

89 

100 

130 

54 

200 

170 

181 

81 

41 

'  in  addition,  2,200  matters  on  automobile  virarranties  were  handled. 
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II.    CURRENT  PROGRAMS    AND   PLANS    FOR    1971 

Historically,  the  principal  function  of  this  Bureau  has  been  case-by-case  en- 
forcement of  the  FTC  Act.  Its  efforts  and  its  personnel  were  directed  to  that  end. 
This  situation  began  to  change  in  1967,  when  the  Division  of  Special  Projects 
was  formed  within  the  Bureau.  While  this  Division  at  the  outset  expended  most 
of  its  effort  in  the  enforcement  field  by  handling  casework  of  the  D.C.  Consumer 
Protection  Program,  it  has  now  departed  completely  from  that  role  and  is  en- 
gaged solely  in  programs  having  an  industry  or  nationwide  application.  If  a  need 
for  a  case-by-case  approach  is  discovered  within  one  of  its  programs,  the  pro- 
gram is  shifted  to  one  of  the  other  divisions.  Examples  of  the  types  of  matters 
assigned  to  this  group  are  a  nationwide  study  of  automobile  warranties,  a  study 
and  report  of  national  consumer  problems  and  a  continuing  testing  and  investiga- 
tion of  cigarettes.  Understandably,  subsequent  events  beyond  our  control,  or  not 
now  foreseen,  may  reorder  priorities  and  resources.  However,  it  is  assumed  that 
the  Bureau  will  continue  to  be  assigned  consumer  protection  programs  having 
application  throughout  the  industry  or  the  nation  and  will  carry  through  pro- 
grams presently  underway. 

The  rise  of  "consumerism"  has  forced  the  Bureau  to  devote  an  ever-increasing 
amount  of  effort  to  anticipating  and  responding  to  the  demands  of  the  highly 
vocal  and  visible  spokesmen  of  this  phenomenon.  While  the  Bureau  has  received 
a  minuscule  increase  in  personnel  for  basic  ongoing  activities  over  the  years,  it 
can  in  no  way  compare  vnth  the  increased  demands  and  new  functions  assigned. 
The  result  has  been  that  the  number  of  attorneys  now  engaged  in  casework  en- 
forcement is  twenty  percent  smaller  than  the  number  engaged  in  that  work  in 
1964.  During  the  fourth  quarter  of  1969  we  had  about  forty-two  men  ostensibly 
engaged  in  enforcement,  whereas  in  1964,  we  had  fifty-two  engaged  in  this 
pursuit. 

Turning  now  from  the  general  to  the  specific,  the  following  is  a  seriatim 
presentation  of  the  Bureau's  major  programs,  their  aims  and  their  needs. 

The  Input  Programs: 

These  are  the  programs  which  supply  the  information  needed  to  plan  and  con- 
duct campaigns  in  consumer  protection.  The  programs  include,  not  only  the  con- 
sumer mail  input,  where  information  is  thrust  upon  the  Commission,  but  also 
encompass  the  afiirmative  efforts  to  acquire  information,  such  as  monitoring,  and 
liaison  contacts  with  groups  and  individuals  who  possess  needed  information.  All 
of  these  programs  are  now  understaffed,  with  the  result  that  necessary  informa- 
tion is  either  not  being  gathered  or  when  gathered  can  not  be  properly  analyzed 
and  utilized  in  developing  programs. 

Consumer  Complaints — The  processing,  answering  and  analyzing  of  written 
complaints  and  inquiries  from  the  public,  other  government  agencies  and  the 
like,  is  being  handled  by  four  experienced  attorneys  and  three  recent  law  school 
graduates.  The  current  practice  is  to  break  in  new  attorneys  on  such  duties  for  a 
period  of  three  to  six  months  after  which  they  are  transferred  to  other  divisions 
and  newly  hired  law  school  graduates  take  their  place. 

It  sihould  not  be  thought  that  this  small  force  is  up  to  the  task  of  responding  to 
all  complaint  and  inquiry  letters  received  by  the  Bureau.  A  substantial  volume 
must  be  referred  to  attorneys  assigned  to  other  divisions  because  the  nature  of 
some  complaints  demands  the  imique  expertise  or  experience  of  a  particular  attor- 
ney and  in  addition,  many  communications  concern  investigations  or  studies  in 
progress. 

The  mail  volume  is  growing  markedly.  In  1968,  the  Bureau  received  7,215 
applications  for  complaint.  In  1969,  this  figure  rose  to  12,3.52  (including  2,200 
automobile  warranty  complaints).  In  1968,  the  Bureau  received  944  inquiry  let- 
ters. This  figure  increased  to  2,004  for  1969.  Due  to  the  absence  of  adequate  man- 
power, the  Bureau  can  do  little  more  than  merely  handle  this  torrent  of  mail :  it 
cannot  be  properly  analyzed  for  trends  or  implications.  Only  the  most  pressing 
and  serious  allegations  are  docketed  for  investigation.  During  1971,  the  passive 
input,  that  is  the  sum  total  of  all  unsolicited  applications  for  complaint,  referrals, 
and  inquiries  received  from  all  sources  will  reach,  utilizing  a  simple  straight- 
line  projection,  a  minimum  of  16,250  complaint  applications.  Inquiries  will  total 
a  minimum  of  2,400. 

Contingent  upon  funding,  1971  plans  entail  a  new  approach  to  this  avalanche 
of  mail.  A  first  step  will  be  to  change  the  type  of  personnel  utilized  in  this  en- 
deavor by  employing  and  training  a  nonlegal  staff  of  consumer  specialists  to 
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handle  the  routine  correspondence.  This  staff  will  operate  under  the  supervision 
of  one  or  more  seasoned  trade-regulation  attorneys.  Handling  the  mail  in  this 
fashion  will  free  professional  personnel  for  other  duties.  Additionally,  such  per- 
sonnel can  be  expected  to  be  more  permanent  than  new  attorneys  who  are  anxious 
to  move  on  to  purely  legal  positions. 

Presently,  seven  attorneys  and  law  graduates  and  four  clerk  typists  are  en- 
gaged in  this  function  on  a  full  time  basis.  During  1971,  the  use  of  two  attorneys, 
eight  consumer  complaint  analysts  and  five  clerk  typists  is  contemplated.  This 
represents  an  increase  of  four  GS-7  positions. 

The  Advertising  Monitoring  Program — The  Monitoring  Program  as  presently 
conducted  has  serious  deficiencies.  The  monitors,  three  part-time  law  students, 
perform  a  purely  clerical  function.  Attorneys  throughout  the  Commission  submit 
requests  for  advertising  of  products  in  which  they  are  interested.  Material  re- 
ceived from  various  sources  is  examined  and  pertinent  advertisements  referred. 
Only  network  radio  and  television  advertising  is  subjected  to  searching  scrutiny 
by  lawyers  and  other  professionals  to  discover  law  violations.  Personnel  is  not 
available  to  monitor  regional  television  and  radio,  national  print  media,  and 
newspapers.  Plans  for  1971  involve  an  effective  wide  ranging  monitoring  program 
conducted  by  a  staff  of  four  nonlegal  full-time  employees.  The  actual  study  of  ad- 
vertising to  discover  law  violations  will  also  be  expanded  in  the  enforcement 
divisions.  Personnel  will  be  transferred  from  other  duties  for  these  positions. 

Consumer  Information  and  Education — Funds  to  set  up  a  Consumer  Informa- 
tion program  are  included  in  the  Commission's  1970  appropriation.  This  function 
will  be  staffed  by  7  consumer  information  and  editorial  specialists  and  2  sup- 
porting clerical  employees. 

This  is  planned  as  a  dynamic  new  consumer  information  program  to  provide, 
through  all  possible  media,  opportunity  for  the  consumer  to  become  knowledge- 
able regarding  misleading  advertising,  unfair  credit  practices  and  other  dis- 
honest sales  practices  that  tend  to  exploit  them,  and  how  to  protect  themselves. 

Under  this  program,  emphasis  will  be  directed  toward  the  information  of  con- 
sumers through  various  media  including  pamphlets,  TV,  radio,  newspapers,  etc., 
after  determination  as  to  the  most  efficient  ways  to  reach  various  categories  of 
consumers.  One  of  the  very  definite  programs  to  be  undertaken  will  be  the  prep- 
aration of  spot-television  productions  directed  toward  low-income  consumers  to- 
gether with  spot  public  service  announcements  on  specific  radio  stations.  Staff 
will  negotiate  with  various  media  for  presentation  of  programs  once  developed. 

The  Enforcement  Program: 

The  "Enforcement  Program"  denotes  that  activity  which  is  devoted  to  the  en- 
forcement of  the  FTC  Act  via  the  traditional  investigation  and  case-by-case  ap- 
proach. In  this  Bureau,  this  program  is  the  responsibility  of  the  Divisions  of 
General  Practices  and  Food  &  Drug  Advertising.  During  1969,  only  forty-two 
attorneys  were  attempting  to  handle  the  entire  enforcement  caseload  of  the 
Bureau.  The  forty-two  attorneys  included  two  division  chiefs,  and  three  senior 
grade  attorneys  who  assisted  them  and  handled  practically  no  eases  themselves. 
The  number  of  effective  case  producers  shrinks  even  more  when  necessary  de- 
tails to  other  duties  are  considered. 

Recognizing  the  acute  shortage  of  manpower  and  the  futility  of  opening  new 
cases  that  could  not  possibly  be  handled,  the  two  enforcement  divisions  reduced 
their  caseload  from  1,076  investigations  at  the  beginning  of  the  fiscal  year  to  781 
on  June  30,  1969),  but  the  procedure  by  which  this  was  accomplished  was  def- 
initely not  in  the  public  interest.  Simply  stated,  the  Bureau  has  been  opening 
very  few  new  cases.  In  1967,  666  investigations  were  opened.  In  196S,  the  number 
dropped  to  388.  In  1969,  only  192  seven-digit  investigations  were  opened.  This 
means  that  more  than  12,000  written  pleas  for  action  or  assistance  were  turned 
down. 

The  case-producing  attorneys  labored  assiduously  during  1969,  and  have  com- 
piled quite  a  record.  They  completed  about  500  new  and  auxiliary  investiga- 
tions, secured  the  approval  of  84  complaints  and  the  issuance  of  68  final  orders 
to  cease  and  desist.  We  can  only  hope  that  production  at  this  rate  will  continue 
in  1970,  since  the  enforcement  divisions  have  lost  by  resignation,  transfer  and 
illness,  ten  of  their  most  effective  case-producing  attorneys,  and  replacements,  no 
matter  how  talented,  require  at  least  a  year  to  swing  into  full  production. 

Attorney  replacement  was  hampered  dui'ing  1969  by  employment  restrictions. 
Removal  of  these  restrictions  resulted  in  the  immediate  employment  of  new  at- 
torneys and  clerks  to  bring  the  Bureau  to  its  authorized  strength.  The  two  en- 
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forcement  divisions  are  currently  training  and  assimilating  their  new  personnel. 
By  early  1971,  the  enforcement  staff  should  be  at  full  strength  and  fully  trained. 
Careful  screening  of  prospective  casework  and  the  summary  termination  of  dated 
and  marginal  matters  currently  in  process  should  result  in  a  1971  enforcement 
caseload  which  can  be  handled  by  presently  authorized  staff. 

The  Truth-in-Lending  Program: 

The  Truth-iu-Lending  Program  is  a  developing  operation  at  present  conducted 
by  seven  attorneys  in  Washington  with  the  temporary,  full-time  assistance  of  two 
attorneys  in  each  field  office.  This  small  force  has  performed  yeoman  service  in 
1969.  It  has  mailed  out  three  quarters  of  a  million  copies  of  Regulation  Z  by 
utilizing  a  private  distribution  source.  The  force  has  distributed  more  than  fifty 
thousand  copies  of  the  booklet  it.self  by  direct  mail  from  Washington  and  by 
utilization  of  the  eleven  field  offices.  The  mail  for  this  group,  consisting  for  the 
most  of  injuries,  has  now  reached  an  average  of  approximately  fifty  letters  a 
day.  The  field  office  personnel  are  at  present  entirel.v  engaged  in  an  educational 
effort  aimed  at  informing  lenders  and  creditors  how  to  comply  with  the  statue. 
The  field  men  have  spoken  to  about  fifteen  thousand  businessmen  during  the  past 
four  months. 

The  plans  for  1970  call  for  an  increase  in  the  manpower  for  this  program  to  the 
fully  authorized  complement.  Present  plans  envision  the  placement  of  over  one 
hundred  personnel  in  the  field  offices.  Budget  requirements  for  the  field  staff  are 
reflected  in  the  justification  for  Bureau  of  Field  Operations. 

The  Washington  staff,  named  the  Division  of  Consumer  Credit,  will  consist 
of  three  supervisors,  seventeen  staff  attorneys,  four  professionals  with  nonlegal 
discipline,  and  a  clerical  staff  of  eight  for  a  total  of  thirty-two. 

Much  of  1970  will  be  devoted  to  recruiting,  organizing,  and  training  for  an 
Enforcement  Program,  as  well  as  continuing  present  educational  efforts.  During 
the  latter  part  of  1970  and  by  1971  the  program  wiU  shift  emphasis  from  ediica- 
tional  efforts  to  enforcement.  The  goal  is  to  achieve  across-the-board  compliance 
by  all  lenders. 

Tlie  Scientific  Aflvice  and  Asftifstance  Program: 

This  program  is  conducted  entirely  by  our  Division  of  Scientific  Opinions.  The 
Division  has  suffered  key  retirements  during  1969  and  is  currently  recruiting  re- 
jplacements.  The  FTC  is  dependent  upon  the  scientists  in  this  Division  for 
expert  advice  in  drug  and  medical  cases.  Moreover,  the  personnel  of  this  Division 
are  expected  to  act  as  the  scientific  eyes  and  ears  of  the  Commission  and  to  bring 
to  its  attention  any  detected  need  for  action  by  the  Commission  in  tlie  scientific 
field.  Scientists  in  the  Division  are  currently  reviewing  all  food,  drug  and  cosmetic 
advertisements  secured  through  the  national  television  Monitoring  Program.  A 
substantial  portion  of  the  almost  3,000  television  scripts  and  storyboards  which 
this  program  produces  each  month  involve  these  products. 

The  Division  of  Scientific  Opinions  provides  scientific  advice  and  assistance  in 
scientific  matters  to  tlie  entire  Commission  staff.  Since  this  Division  is  technically 
not  an  operating  division  but  serves  more  in  an  advisory  capacity,  the  subject 
matter  and  volume  of  work  performed  by  it  depends  upon  the  demands  for  advice 
and  assistance  made  by  the  Commission  and  the  various  operating  divisions.  This 
makes  it  difficult  to  project  unilaterally  a  program  of  future  activities  for  the 
Division  of  Scientific  Opinions.  This  Division  does,  of  course,  actively  participate 
in  projects  and  program  planning  with  respect  to  Section  15  and  other  commodities 
for  which  health  or  other  scientific  claims  are  made  in  advertising. 

The  Division's  present  workload  is  becoming  unmanageable  and  without  addi- 
tional manpower  (in  addition  to  filling  existing  vacancies)  adequate  coverage 
cannot  be  given  to  projects  currently  underway,  much  less  planning  or  taking  on  a 
variety  of  new  ones.  Tlie  unrelenting  pressures  of  Commission  requests  and  the 
day-to-day  operational  demands  preclude  this  Division's  assuming  any  further 
responsibilities  and  probably  will  necessitate  curtailing  or  stopping  significant 
programs  now  underway.  A  physical  limit  was  reached  some  time  ago  as  to  what 
its  scientists  can  handle  no  matter  how  selective  the  program  planning  or  the 
priority  ratings.  It  is  not  an  exaggeration  to  state  that  the  mounting  volume  of 
work  and  pressures  have  left  the  staff  near  the  point  of  exhaustion  and  complete 
frustration. 

The  jtrc'^ent  situation  leaves  virtually  no  time  for  the  reflective  thinking  or 
meaningful  planning  exhoi-tcd  by  the  Commission  of  the  staff.  There  is  likewise 
little  time  for  planning  for  more  effective  operational  relationships  with  other 
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divisions  with  whom  we  are  involved  in  joint  project  operations  or  from  whom 
requests  for  assistance  are  received  on  an  ever-increasing  scale. 

There  is  a  definite  need  for  additional  scientific  disciplines  within  this  pro- 
gram. Needed  are  a  pharmacologist,  GS-15,  an  expert  in  the  fields  of  mechanics 
and  electricity,  GS-13,  and  one  supporting  clerical  position,  GS-4. 

The  FDA  Drug  Evaluation  Program: 

This  involves  the  review  and  enforced  revision,  when  necessary,  of  the  adver- 
tising claims  of  at  least  2,000  and  perhaps  as  many  as  4,000  individual  drug 
products  in  light  of  labeling  requirements  being  promulgated  by  the  Food  & 
Drug  Administration. 

It  was  originally  estimated  that  this  project  would  commence  in  the  early  part 
of  1069  and  carry  through  1970  and  1971.  However,  due  to  delays  within  FDA, 
FTC  participation  was  slowed,  and  demands  upon  manpower  will  reach  a  peak  in 
1971  and  extend  into  1972.  Recruitment  for  this  program  is  underway.  Obviously, 
the  progress  of  this  program  in  1970  depends  upon  the  recruitment  of  legal  and 
medical  personnel  for  the  two  responsible  divisions,  Scientific  Opinions  and 
Food  and  Drug  Advertising. 

The  Compliance  Program: 

The  eleven  attorneys  in  the  Division  of  Compliance  are  unable  to  keep  up 
with  the  workload.  A  glance  at  the  statistics  .'-hows  the  situation.  During  1969, 
the  Division  handled  752  complaints  of  order  violation,  but  ended  up  the  year 
with  a  backlog  of  169  matters,  six  more  than  they  had  at  the  start  of  the  fiscal 
year.  The  same  situation  exists  with  respect  to  rei>orts  of  compliance.  They  had 
146  on  hand  at  the  beginning  of  the  year  and  ended  the  year  with  168  on  hand. 
They  began  the  year  with  164  compliance  investigations  in  progress  and  ended 
the  year  with  181. 

Five  matters  were  certified  to  the  Department  of  Justice  for  penalty  pro- 
ceedings during  1969,  but  this  figure  will  be  substantially  increased  in  1970. 
However,  penalty  certifications  are  a  reflection  of  the  compliance  investigations 
in.stituted.  FY  1970  will  see  a  reduction  in  the  niimber  of  investigations  com- 
menced, for  a  cratSh  effort  will  be  made  to  reduce  the  number  of  reports  of  com- 
pliance awaiting  processing.  Since  only  54  were  accepted  by  the  Commission 
during  1969.  the  backlog  of  181  is  formidable. 

One  additional  GS-11  attorney  is  requested  in  1971  to  enable  the  division  to 
keep  abreast  of  the  daily  work  flow,  and  to  eliminate  delays  which  are  being 
experienced. 

The  Packaging  Program: 

Presently  five  professionals  are  assigned  full-time  on  packaging.  A  steady 
input  of  requests  for  information  and  technical  interpretation  has  occupied  the 
main  efforts  of  two  members  of  the  staff.  Telephone  requests  have  averaged  150 
calls  per  month  for  one  of  these  members.  Since  the  initial  publication  of  the 
first  interpretative  bulletin  in  ^larch,  the  mail-list  has  risen  to  1,500  by  individ- 
ually submitted  requests.  Requests  for  written,  technical  interpretation>s  have 
numbered  200  in  the  past  eight  months  and  conferences  with  visiting  attorneys 
and  businessmen  average  at  least  two  per  day.  One  member  of  the  staff  is  required 
full-time  in  screening  and  responding  to  complaints  concerning  packaging  and 
labeling  matters.  In  the  past  eight  months,  125  complaints  have  been  answered. 
Industry  has  been  contacted  in  at  least  one-third  of  these  cases,  with  encouraging 
response  to  corrections  suggested. 

During  1970,  the  first  public  hearing  under  the  regulatory  procedure  is  sched- 
uled. This  is  an  uncharted  cour.se  and  will  be  time  consuming.  In  addition,  the 
.staff  has  been  directed  to  undertake  an  investigation  of  nonfunctional,  slack-fill 
in  the  toy  industry,  investigate  the  necessity  of  proper  naming  and  ingredient- 
listing  in  the  charcoal  industry,  and  to  complete  the  issuance  of  "cents-off"  regula- 
tions. These  duties  will  l>e  the  maximum  possible  with  the  staff  of  five  profess- 
ionals as  now  planned.  Primary  enforcement  efforts  must  be  devoted  to  additional 
liaison  and  schooling  assistance  to  field  offices,  state  agencies  and  Customs'  ofl3- 
cials.  Complaints  are  anticipated  to  sharply  increa.se  with  timely  screening  and 
answering  becoming  a  major  concern.  An  involved  .study  of  state  integration 
and  uniformity ;  surveys  and  market  studies  for  effectiveness  of  the  Act  desired 
by  Congress;  enforcement;  and  industry  and  consumer  aids  to  the  total  under- 
standing of  this  Act,  must  await  appropriate  staflfing.  Interpretation?;  are  antici- 
pated to  continue  in  high  demand  for  at  least  the  next  six  months  after  which,  it 
is  hoped,  a  limited  amount  of  effort  may  be  turned  to  industry  survey  followed  by 
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possible  voluntary  compliance  where  mistakes  are  discovered.  Since  new  com- 
pliance actions  are  not  available  for  this  year  and  enforcement  will  be  meager, 
some  apathy  is  anticipated  which  will  be  a  severe  burden  for  future  years.  In. 
dustry  has  already  shown  the  desire  for  these  basic  regulations  and  will  perform 
a  great  deal  of  self-policing.  But,  if  these  reports  are  not  aggressively  followed  up, 
the  entire  thrust  of  the  Bureau's  efforts  will  wane  to  ineffectiveness  at  this 
beginning  stage. 

In  view  of  recent  developments,  proposals  to  amend  the  statute,  substantial 
issues  involving  interpretations,  definitions,  and  procedures  it  now  appears  that 
resolution  of  these  matters  will  peak  in  1971.  Since  the  staff,  working  overtime 
cannot  keep  up  with  the  present  workload,  it  is  estimated  that  seven  professionals 
and  three  clerical  employees  will  be  needed  in  1971.  This  is  an  increase  of  only 
two  GS-11  positions. 

Enforcement  activities  to  bring  packers  in  compliance  with  the  statute  will 
place  an  additional  workload  upon  the  field  offices  and  upon  the  enforcement 
attorneys  in  this  Bureau.  Presently,  there  is  no  exi)erience  upon  which  to  base 
a  prediction  as  to  the  size  of  the  truth-in-packaging  caseload.  Therefore,  we  hope 
to  be  able  to  handle  it  with  the  current  staff  plus  the  increase  requested  for  1971. 

Special  Continuing  Projects: 

Cigarettes — The  continued  surveillance  of  the  industry  and  work  as.sociated 
with  the  laboratory  will  continue  to  demand  the  services  of  at  least  two  attor- 
ney.s.  two  chemists,  and  the  full-time  services  of  a  doctor.  No  increase  is  asked 
for  this  program. 

AutomoMle  Warranties — The  Bureau  will  be  engaged  in  a  continuing  effort 
to  insure  that  manufacturers  and  dealers  fully  comply  with  the  constructive  obli- 
gations created  by  the  manufacturers'  new  car  warranties.  This  effort  will 
require  two  attorneys  full-time  in  1971.  Such  surveillance  will  involve:  (1)  the 
accumulation  of  data  through  a  scientifically  selected  sampling  of  the  owners 
of  cars  of  model  years  1967-1969;  (2)  FTC  follow-up  on  a  percentage  of  con- 
sumer complaints;  (3)  monitoring  and  evaluation  of  advertisements,  commer- 
cials, display  posters  and  materials  including  the  warranty;  (4)  study  and 
evaluation  of  industry  actions  taken  effecting  the  warranty;  (5)  an  expected 
requirement  to  prepare  and  submit  to  Congress  annual  reports;  and  (6)  possible 
litigation  on  a  case-by-case  basis. 

Some  idea  of  the  piiblic  interest  in  this  program  can  be  gotten  from  the  fact 
that  the  Bureau  received  2,200  written  complaints  from  irate  new  car  owners  in 
fiscal  1969. 

Currently,  we  are  using  only  one  attorney  and  one  clerk-typist  on  this  project. 
Additional  manpower  will  be  assigned  to  this  project  in  1971. 

Neio  Projects  and  Programs: 

Alflrmative  Disclosure — The  principal  of  affirmative  disclosure  in  a  statutory 
sense  was  set  in  motion  by  the  enactment  of  "Truth-in-Lending".  It  seems  rea- 
sonable to  anticipate  that  if  there  is  to  be  full  disclosure  as  to  the  cost  of  credit, 
there  will  also  be  demands  for  full  disclosure  (product  information)  as  to  the 
characteristics  of  the  product  to  be  financed.  The  continuing  drive  for  equality 
between  buyer  and  seller  in  the  marketplace  will  mean  an  important,  new  pro- 
gram area  for  the  FTC  on  the  general  subject  of  affirmative  disclosure. 

Product  Standards,  Incltiding  Safetii  Standards: 

Consumer  Products  Standards  is  one  of  the  most  important  frontiers  yet  to 
be  defined  in  the  area  of  consumer  protection,  clearly  within  the  Commission's 
charter  and  closely  akin  to  affirmative  disclosure.  Consumer  groups  have  been 
insisting  in  increasingly  strident  tones  since  1961  that  standards  be  devised  and 
made  available  to  assist  them  in  making  intelligent  choices  in  the  marketplace. 
Moreover,  there  is  strong  Congressional  interest  in  this  area.  Additionally, 
consumer  groups  are  asking  the  Government  to  disclose  its  standnrds  for  tho.se 
products  in  common  civilian  use  and  for  which  government  standards  had  been 
developed  which  could  be  restated  in  laymen's  language  for  the  private  citizen. 
The  justification  for  such  disclosure  on  the  part  of  the  Government  is  to  be 
found  in  the  view  that  the  citizen  taxpayer,  in  paying  the  cost  of  the  govprn- 
ment's  testing  activities,  is  entitled  to  be  the  beneficiary  of  such  informaion 
as  well. 

The  likelihood  of  the  extension  of  the  life  of  the  National  Commission  on 
Product  Safety  and  its  anticipated  fiJidings  that  the  Government  should  have 
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more  responsibility  for  the  development  of  mandatory  product  safety  stand- 
ards, supports  the  assumption  that  there  will  be  increased  activity  in  this  port- 
folio during  1971.  The  FTC  is  already  on  record  with  respect  to  the  National 
Commission  on  Product  Safety  in  expressing  an  interest  in  certain  categories  of 
household  products  that  should  be  investigated. 

The  Bureau  is  planning  to  develop  a  study  for  Commission  approval  which  will 
.state  the  alternatives  by  which  a  product  standardization  program  can  be 
developed. 

There  is  increasing  consumer  concern  that  fair  marketing  practices  should 
also  require  full  safety  in  the  matter  of  radiation  and  that  a  manufacturing 
technology  should  be  developed  in  the  public  interest  which  would  have  as  its 
objective  a  "fail-safe"  or  "zero-defect"  standard  for  those  consumer  products 
that  may  harm  the  person.  In  this  area,  in  addition  to  color  television,  there 
are  other  potentially  harmful  products,  i.e.,  products  which  utilize  high-frequency 
sound,  short-wave  energy  radiation,  etc.  Moreover,  increasing  attention  must  be 
paid  to  the  problem  of  improper  servicing  of  such  consumer  products  which 
can  result  in  insidious  injuries. 

Three  GS-11  attorneys  and  one  GS-i  clerical  employee  are  required  for  the 
described  new  programs  in  1971. 

III.   BUREAU    SUMMARY — INCREASES   REQUESTED,    1971 

In  order  to  carry  out  the  activities  described  in  detail  for  this  Bureau,  an 
additional  14  positions  and  $167,000  are  requested.  In  addition,  funds  totaling 
$31,000  are  necessary  in  1971  for  the  Bureau  to  annualize  the  mandatory  costs 
of  the  1970  Pay  Act.  The  requested  resources  are  summarized  below : 

Office  of  the  Director-: 

4  GS-7       consumer  complaint  analysts $30,000 

Division  of  Compliance: 

5  GS-11     attorneys 
1     GS-4       clerk 

6    62,000 

Division  of  Scientific  Opinions: 

1     GS-11     attorney  11,000 

Division  of  Scientific  Opinions 
1     GS-15    pharmacologist 
1     GS-13    electrical  engineer 
1     GS^      clerk 

3    43,000 

Total  personal  compensation  (14  New  Positions) 146,000 

Anmialization  of  1970  pay  act  costs 31,000 

Travel 21,000 

Total  increase  1971 198,000 

Bureau  of  Textiles  and  Furs 


Allotment,  fiscal 
year  1970 


Positions 


Requested,  fiscal 
year  1971 


Decrease,  fiscal 
year  1971 


Amount     Positions        Amount     Positions 


Amount 


Officeof  the  Director 21        $168,000 

Division  of  Enforcement 22         351,000 

Division  of  Regulation 103      1,174,000 

Total  personal  services. 

Travel 

Other  expenses 

lot^l 146      1,841,000 


21        $168,000  

20         318,000  -2        -$33,000 

63  762,000  -40        -412,000 

-445,000 

-50,000 

-5,000 

104      1,341,000  -42        -500,000 


146 

1,693,000 
138, 000 

104 

1,  248,  000 
88,000  ... 
5,000  .. 

-42 

-445,000 
-50,000 

10,000  - 

-5,000 
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PERSONNEL  AS  OF  DEC.  31,  1969 


Technol- 

Field in- 

Total 

Attorneys 

ogists 

vestigators 

Clerical 

Professional: 

GS-17 

1 

1  - 

GS-16 

1 

1  .- 

GS-15.... 

8 

8  .. 

GS-14 

6 

6  .. 

GS-13 

12 

9  .- 

3  — 

GS-12 

24 

4  -_ 

20  ... 

GS-U. 

17 

6 

1 

10  ... 

GS-9 

7  .. 

7  ... 

GS-7 

2  .. 

2  ... 

Stenographic  and  clerical 

36  .. 

36 

Total 

114 

35 

1 

42 

36 

Total  annual  salaries 

SI.  457.614 

The  Bureau  of  Textiles  and  Furs  has  responsibility  for  administering  the  Wool 
Products  Labeling  Act,  the  Textile  Fiber  Products  Identification  Act,  the  Fur 
Products  Labeling  Act  and  the  Flammable  Fabrics  Act.  In  order  to  carry  out 
these  duties,  the  Bureau  has  been  divided  into  the  Office  of  the  Director,  the 
Division  of  Regulation  and  the  Division  of  Enforcement. 

The  principal  work  of  the  Bureau  is  to  guard  or  protect  the  public ;  only  when 
efforts  to  obtain  compliance  with  the  assigned  statutes  through  education,  coop- 
eration and  voluntary  compliance  are  unsuccessful  is  enforcement  sought  through 
complaint  and  cease  and  desist  order,  or,  if  wanted,  by  injunction  or  criminal 
penalties. 

DIVISION   OF  ENFORCEMENT 

The  Division  of  Enforcement  is  responsible  for  the  investigation  and  effective 
disposition  of  serious  violations  of  the  Wool,  Textile,  Fur  and  Flammable  Fabrics 
Act.  The  Division  consists  of  a  staff  of  trial  attorneys  who  supervise  the  inves- 
tigation and  are  responsible  for  the  prosecution  of  violations  considered  to  be 
serious  enough  to  warrant  issuance  of  a  complaint.  It  also  has  a  compliance 
section  which  policies  the  cease  and  desist  orders  issued  under  each  of  these 
Acts. 

During  the  past  year  the  Division  of  Enforcement  continued  to  give  fast  atten- 
tion to  cases  arising  under  the  Flammable  Fabrics  Act.  There  were  twelve  cases 
under  this  Act  which  were  concluded  with  cease  and  desist  orders. 

The  small  staff  of  the  Division  of  Enforcement  processed  186  eases  either  by  a 
recommendation  for  complaint  or  by  a  closing  recommendation.  Thus,  each  trial 
attorney  concluded  an  average  of  approximately  24  cases  during  the  year. 

The  Division  also  includes  the  Commission's  testing  laboratory  which,  during 
1969,  made  498  fiber  content  analyses  of  fabrics  and  fibers,  conducted  599  burn 
tests  under  the  Flammable  Fabrics  Act  (each  of  which  consisted  of  3-10  indi- 
vidiial  tests),  and  327  tests  for  fur  fibers  to  determine  if  dye,  bleach  or  other 
artificial  coloration  had  been  added  to  the  furs. 

Of  the  599  items  tested  for  dangerous  flammability.  111  products  failed  the 
tests  and  were  removed  from  public  sale  as  wearing  apparel.  These  products, 
which  numbered  in  the  tens  of  tjiousands  of  individual  items,  were  in  6  different 
categories,  as  follows : 

Numbei-  of  products 
Type  of  wearing  apparel  failing  burn  tests 

Fabrics 6 

Scarves 55 

Sweat  shirts 3 

Garments 10 

Non-woven  fabrics  and  garments 3 

Wood  chips  and  flowers : 34 

Total 111 

The  323  tests  of  fur  products  included,  for  example,  samples  of  furs  obtained 
from  some  170  manufacturers,  some  75  of  which  the  tests  reveile<l  were  mis- 
branding dyed  fur  skins  as  naturiil.  Tracing  the  products  and  subsequent  cor- 
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rective  action  in  thousands  of  individual  garments  resulted  in  a  savings  of  many 
thousands  of  dollars  by  the  consuming  public. 

As  of  July  1,  1969,  the  formal  cases  on  the  Docket  of  this  Division  were : 

Wool 56 

Fur 120 

Textile 69 

Flammable  fabrics 15 

Total 260 

It  is  considered  desirable,  as  an  average,  to  handle  all  cases  in  a  period  of 
one  year.  Although  some  cases  will  remain  on  the  docket  for  longer  periods  and 
many  may  be  disposed  of  in  a  shorter  period,  the  target  to  be  achieved  in  this 
plan  is  disposition  of  cases,  on  the  average,  in  one  year. 

Compliance  Section 

The  Compliance  Section  of  the  Division  of  Enforcement  obtains  compliance 
with  Commission  cease  and  desist  orders  as  they  are  issued  under  the  four  Acts 
administered  by  the  Bureau,  directs  and  analyzes  investigations  of  suspected 
violations  of  orders,  an  refers  through  the  Commission  such  violations  as  war- 
rant proceedings  for  civil  or  criminal  penalties  in  the  Federal  District  Courts. 

FY  1969  commenced  with  105  active  compliance  cases.  During  the  year  new 
orders  and  reopened  cases  brought  the  total  assignment  to  264  cases  of  which 
116  were  closed,  leaving  148  at  the  beginning  of  1970. 

A  judgment  in  the  amount  of  $15,000  was  filed  during  the  year  in  a  civil 
penalty  suit.  Seven  other  civil  penalty  suits  were  pending  in  various  United 
States'  District  Courts  at  the  close  of  the  year.  This  phase  of  the  Compliance 
Section's  work  is  particularly  exacting  and  time-consuming.  It  requires  the 
preparation  of  all  essential  papers  to  be  filed  in  court  and  for  use  in  trial  and 
cooperation  with  the  United  States  Attorneys  throughout  the  proceedings. 

In  instances  where  serious  violations  of  orders  are  found,  full  enforcement 
necessitates  proceedings  for  penalties,  not  only  for  the  effect  on  the  violating 
parties  but  also  to  operate  as  a  deterrent  against  others  who  may  be  similarly 
involved.  In  1969  only  four  cases  were  prepared  for  certification  to  the  Attorney 
General  as  civil  penalty  suits.  Some  matters  which  might  have  resulted  in  penalty 
cases  were  by  necessity  handled  administratively. 

At  the  end  of  June  19G9  the  Compliance  Section  of  the  Division  had  approxi- 
mately 1,650  Commission  orders  to  supervise  and  police. 

DIVISION  OF  ENFORCEMENT— OPERATIONS  AND  STATUS  REPORT  FOR  YEAR  ENDING  JUNE  30,  1969 

INVESTIGATIONAL  CASES 


Workload  statistics 


Wool 


Fur        Textile 


Flam- 
mable 
fabrics 


Cases  at  the  beginning  of  1969 51  60 

Investigations  initiated 46  127 

Total  number  of  docket  cases  considered 97  187 

Complaints  recommended 21  48 

Complaints   previously  sent  to   Commission  with 

recommendation  for  complaint 11  21 

Complaints  approved  for  issuance 29  56 

Final  orders  Issued  by  Commission -  29  56 

Consent 

Docketed 

Assurances  of  voluntary  compliance  received 

Cases  closed  for  other  reasons. 

Total  cases  disposed  of  during  year.. 
Cases  on  hand  at  end  of  1S69 


80 
48 


128 
20 

11 
29 
29 


16 
18 


34 
6 

8 
12 

12 


Percent 

change 

from 

Total  1%8 


207 
239 


446 
95 


+9 
-K61 


+31 
-14 


51 

126  

126  +95 


__ 29 

56 

28 
1  ... 

12 

125  ... 
1  ... 

Bd 11 

4 

4 

9 

67 

120 

25 

6  ... 
59 
69 

7 
....... 

15 

47 

19 

186 

260 

+20 
-34 

41 

+42 

56 

+25 
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DIVISION  OF  ENFORCEMENT— DISTRIBUTION  OF  CASES  ON  JULY  1,  1969 


Wool 

Fur 

Textile 

Flammable 
fabrics 

Total 

Pending  cases: 

Awaiting  investigation 

Awaiting  analysis 

19 

11 

48 
11 

18 
17  . 

5 

90 
39 

Total 

129 

Cases  in  which  complaints  or  closings  have  been 
recommended    but    are    in    various    processing 
stages: 

Affidavits 

Sec.  2.14 

--- 

4 

1 

1 
43 
15 

1 

7 

18 
3 
6 

2 

8 

90 

Consent  agreements ...  ..    . 

24 

Closings 

8 

Total .        

130 

Cases  in  trial  status  . 

1  -. 

1 

Grand  total ...    

56 

120 

69 

15 

260 

DIVISION    OF    REGULATION 

The  Division  of  Regulation  is  responsible  for  the  inspection  of  textile  and 
fur  products  in  manufacturing  establishments  and  distribution  channels  in 
order  to  protect  manufacturers,  distributors  and  consumers  against  misbranding 
or  false  and  misleading  advertising  of  these  products,  and  to  insure  consumer 
safety  against  the  hazard  of  flammable  fabrics.  In  so  doing,  not  only  is  the 
safety  and  welfare  of  consumers  increased  directly,  but  also  indirectly,  in  that 
competition  is  made  fairer  by  the  elimination  of  certain  unfair  trade  practices. 

Consultation  with  industry  members  and  their  counsel  is  a  continuing  respon- 
sibility of  the  attorneys  in  the  headquarters  office.  This  may  follow  inspection 
trips  by  men  in  the  field  or  prior  correspondence  with  the  industry  member 
involved.  From  time  to  time  representatives  of  large  mills  or  fiber  producers  will 
have  their  production  engineers  and  counsel  check  with  us  on  proposed  or 
changed  tags,  labels,  tickets,  etc.,  intended  to  be  sent  to  the  cutters  who  use 
these  labels  on  the  end  products. 

In  addition  to  the  general  duties  and  responsibilities  set  out  above,  the  Divi- 
sion has  close  contact  with  the  Customs  authorities  as  well  as  considerable 
activity  with  other  governmental  agencies.  Substantial  correspondence  and  many 
personal  conferences  are  carried  on  with  organizations  such  as  Better  Business 
Bureaus,  Chambers  of  Commerce  and  Trade  Associations  which  represent  all 
phases  of  manufacture  and  distribution  of  textiles  and  furs.  All  of  these  activi- 
ties require  the  expenditure  of  a  considerable  amount  of  time  and  are  most 
important  in  obtaining  voluntary  compliance  by  business  and  industry. 

In  1971,  the  Bureau  plans  to  vigorously  enforce  the  four  statutes  assigned  to 
it  for  administration  as  far  as  its  personnel  and  funds  will  allow.  Priority  will 
be  given  to  inspections  and  investigations  under  the  Flammable  Fabrics  Act, 
and  local  and  State  fire  officials  will  be  contacted  and  educated  as  to  the  Federal 
requirements  and  as  to  the  type  of  fabrics  and  products  that  might  fail  the 
flammable  fabrics  test.  The  assistance  of  these  officials  will  be  solicited  in  enforc- 
ing the  Flammable  Fabrics  Act  in  order  to  afford  the  greatest  possible  protection 
to  the  general  public  from  injuries  and  death  resulting  from  fabric  and  clothing 
fires. 

The  labeling,  invoicing  and  advertising  requirements  of  the  "Wool  Act.  the 
Textile  Act  and  the  Fur  Act,  together  with  the  policing  of  the  Flammable 
Fabrics  Act,  are  administered  primarily  through  the  inspection  of  mills,  manu- 
facturers, importers,  wholesalers  and  retailers  of  textile  and  fur  products.  The 
staff  stationed  throughout  the  country  give  priority  to  formal  investigations  of 
the  Division  of  Enforcement,  looking  toward  possible  Commission  complaints 
and  orders  against  the  hard  core  violators.  The  balance  of  their  time  is  spent 
on  the  inspection  and  education  work  of  the  Division. 

New  specifications  are  expected  to  be  published  soon  by  the  Department  of 
Commerce  which  will  require  the  inspection  of  many  manufacturers  and  dis- 
tributors not  now  subject  to  the  statutes  administered  by  the  Bureau,  i.e.,  manu- 
facturers, wholesalers,  and  distributors  of  mattresses,  box  springs,  upholstered 
furniture,  etc.  When  specifications  are  issued  by  the  Department  of  Commerce 
covering  interior  furnishings,  it  is  expected  that  State  and  local  fire  officials 
will  ask  for  the  assistance  of  the  Bureau's  investigators  whenever  fires  occur 
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in  which  products  subject  to  the  Flammable  Fabrics  Act  are  involved  and  when 
there  appear  to  be  possible  violations  of  the  Federal  law. 

The  Division's  textile  and  fur  investigators  in  the  field  i)erform  inspections  and 
counsel  businessmen  regarding  the  requirements  of  the  four  Acts  and  the  rules 
and  regulations.  Administrative  handling  of  minor  deficiencies  in  labeling,  adver- 
tising or  invoicing  (as  the  case  may  be  with  the  particular  Act  involved)  is  per- 
formed. Immediate  informal  correction  is  often  made  by  the  person  being  inter- 
viewed and  reported  to  the  headquarters  office  by  the  investigator. 

DIVISION  OF  REGULATION— WORKLOAD  STATISTICS,  1969 

Gross  sales  of  firms  Inspected - $15,625,675,000 

Approximate  inventory  of  firms  inspected --- $1,744, 168,000 

Firms  inspected  revealing  deficiencies  (percent) _ 61 


Wool 


Textile 


Flammable 
Fur  fabrics 


Other 


Total 


Number  of  establishments  inspected.-  4,751  7,127 
Number  of  products  with  labeling 

deficiencies _.  345,041      4,385,607 

Dollar  value  of  deficiency  labeled 

products.,.. 7,532,000    41,521,000 

Records  deficiencies 227  527 

Invoicing  deficiencies.. 492 

Advertising  deficiencies  found  during 

inspections 548 

Supplier  deficiencies 1,468  7,348 

Informal  assurances  obtained. 1,072  3,262 

Registered  numbers  issued.. 135  1,154 

Continuing  guaranties  filed 119  420 

Publications  issued 3,013  18,253 


1,545  6,513                  16  19,996 

30,847 11,472  4,773,967 

,817,060 120,000  51,990,000 

197                     2  953 

570  1                   2  1,065 

120 6  674 

508  4                   8  9,335 

786 5,120 

81 1,370 

44                 850 1,443 

3,423  1,179                335  27,203 


In  the  headquarters  office,  the  staff  engages  in  the  several  activities  to  achieve 
voluntary  compliance,  renders  legal  opinions  and  interpretations,  maintains 
records  of  approximately  32,000  active  continuing  guaranties  filed  under  the  four 
Acts,  issues  registered  identification  numbers  to  be  used  in  lieu  of  the  manu- 
facturer's or  distributOi's  name  under  the  Wool,  Fur  and  Textile  Acts,  which 
currently  approximates  45,000  active  firms,  and  maintains  inspection  and  other 
records  concerning  the  activities  of  the  Bureau.  Another  important  duty  is  the 
drafting  of  proposed  rules  and  regulations  for  submission  to  the  Commission  for 
consideration  and  appropx'iate  action. 

Reduction  in  Bureau  resources — lOTl 

The  Bureau  of  the  Budget  has  recommended  that  the  resources  available  for 
administering  the  Wool  Products  Labeling  Act,  the  Textile  Fiber  Identification 
Act  and  the  Fur  Products  Labeling  Act  be  reduced  by  42  positons  and  $500,000 
in  1971.  No  reductions  were  recommended  for  policing  the  amended  Flammable 
Fabrics  Act. 

Btireau  of  Field  Operations 


Allotment, 
fiscal  year  1970 


Requested, 
fiscal  year  1971 


Increase, 
fiscal  year  1971 


Positions         Amount        Positions         Amount        Positions  Amount 


Office  of  the  Director 

Field  offices 

Total  personal  services 

Travel.. 

Total.... 376      4,468,000 


6 

$85, 000 
4,  053,  000 

6 

391 

$87,000  .... 

$1,000 

370 

4,  325,  000 

21 

272,  000 

376 

4, 139,  000 
329,000  .. 

397 

4,412,000 
374,000  .... 

21 

273,000 
45,  000 

397      4, 786,  000 


21 


318, 000 


BUREAU  OF  FIELD  OPERATIONS— PERSONNEL  AS  OF  DEC.  31,  1969 


Washington 

headquarters 

staff 


Attorneys 


Clerical 


Professional:  GS-15 

Stenographic,  clerical  etc. 

Totals 


Total  annual  salaries,  including  field,  $3,884,725.  Total  employees,  including  field,  304. 
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FIELD  OFFICE  EMPLOYEES  IN  THE  BUREAU  OF  FIELD  OPERATIONS,  BY  GRADE,  AS  OF  DEC  .31,  1969 


o  -.-  o 

I-  <  00 


o 


5  S 


>-       li 


194 

16 

11 

24 

9 

12 

11 

21 

44 

11 

9 

26 

105 

8 

6 

9 

6 

8 

7 

12 

23 

5 

6 

15 

Attorney,  GS-15 -..  24  2231113512           3 

Attorney,  GS-14 32         4 51323622  4 

Attorney,  GS~13 44         3         6         8 2  1  3        10         4         3  4 

Attorney,  GS-12 27  1          1          1          1          1          3         6         5         1          1           6 

Attorney,  GS-11 56  5275433        14         31           9 

Attorney,  GS-9 11  I---- --        1113         4 

Total,  attorneys - 

Stenographic  or  clerical,  GS-7  or 
below 

Total 299       24        17       33        15       20        18       33       67        16        15         41 

The  Commission  maintains  field  ofiices  in  eleven  strategically  located  metropoli- 
tan areas  of  the  Country.  These  field  ofiices  and  a  small  headquarters  group  con- 
stitute the  Bureau  of  Field  Operations.  This  Bureau  is  the  investigative  arm  of 
the  Commission  and  its  enforcement  bureaus.  Through  the  field  ofiices  it  also 
serves  as  a  liaison  between  the  Commission  and  other  enforcement  agencies  of 
the  Federal,  State,  and  local  governments.  The  Bureau  primarily  discharges  its 
responsibilities  by  conducting  assigned  investigations,  negotiating  settlements 
where  appropriate  by  assurances  of  voluntary  compliance  or  consent  orders,  and 
by  performing  such  advisory,  public  relation,  and  educational  activities  as  will 
enhance  the  effectiveness  of  the  Commission's  enforcement  efforts.  In  fact,  it  is 
from  the  field  staff  that  businessmen  and  the  public  generally  form  their  im- 
pressions of  the  Commission  since  their  contacts  are  limited  largely  to  visits  and 
communications  with  the  field  staff.  Thus,  although  the  investigative  case  load 
assigned  to  the  field  consumes  a  major  portion  of  the  Bureau's  resources,  these 
other  related  activities  are  of  vital  importance  and  require  substantial  amounts 
of  staff  efforts. 

Although  the  Bureau  experienced  a  heavy  loss  of  qualified  investigative  per- 
sonnel during  1969,  it  was  still  able  to  sustain  a  highly  commendable  record  of 
I)erformance  throughout  its  varied  operations.  It  began  the  fiscal  year  with  one 
hundred  fifty-four  field  attorneys  and  had  the  same  number  at  year  end.  This  rep- 
resents a  decrease  in  average  employment  of  eight  from  1968,  primarily  due  to 
restrictions  on  employment.  During  the  year  the  Bureau  lost  the  services  of  31 
experienced  attorneys.  While  the  loss  of  several  attorneys  was  related  to  death, 
retirement  and  transfer,  the  greater  number  resulted  from  resignations  of  at- 
torneys desiring  to  engage  in  private  law  practice.  Even  though  the  losses  were 
eventually  replaced  with  recent  law  graduates,  the  overall  effectiveness  of  the 
staff  was  reduced  because  the  inexperienced  replacements  do  not  attain  full  ef- 
fectiveness until  they  have  served  for  more  than  a  year. 

The  workload  of  the  field  ofiices  for  1969  follows : 

Pending  cases  beginning  of  fiscal  year 786 

Referrals  to  field  for  investigation  during  fiscal  year 779 


Total  cases  in  field  during  year 1,  565 

Cases   completed 960 


Pending  July  1,  1969 605 

While  there  was  some  reduction  in  the  number  of  cases  referred  to  the  field 
oflaces  for  invstigation,  their  complexity,  as  well  as  the  attendant  increases  in  the 
evidentiary  requirements  necessitated  by  Commission  direction  more  than  offset 
the  decrease  in  numbers.  INIany  of  the  cases  involved  industrywide  considerations. 
In  addition,  the  Commission  directed  the  field  offices  to  expedite  many  special 
projects  and  surveys  which  necessitated  the  diversion  of  large  numbers  of  at- 
torneys from  casework  investigations.  At  one  time  during  1069  there  were  ap- 
proximately 85  attorneys  assigned  to  special  investigations  and  educational 
programs. 
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In  connection  with  their  casework  assignments  in  1969,  the  field  offices  ne- 
gotiated or  participated  in  the  negotiation  of  over  400  consent  settlements.  Tliese 
included  170  affidavits  or  letters  of  voluntary  compliance  and  239  consent  orders. 
Of  the  consent  orders  76  were  in  deceptive  practice  cases,  7  in  restraint  of  trade 
matters  and  3  in  Industry  Guidance  cases.  There  were  also  consent  orders  in  158 
textile  and  fur  matters  which  were  administratively  handled  by  the  field  offices, 
although  the  actual  negotiations  were  conducted  largely  by  the  textile  and  fur 
investigators  who  are  under  the  supervision  of  the  field  offices. 

The  burden  and  length  of  investigations  have  been  influenced  by  the  increased 
necessity  of  resorting  to  subpoenas,  processing  motions  to  quash,  and  other  delay- 
ing actions  that  often  follow  the  issuance  of  subpoenas.  During  1969  it  was 
necessary  to  resort  to  subpoenas  in  31  cases.  This  is  a  substantial  increase  over 
prior  years  and  will  continue  to  increase  during  1970  and  1971. 

The  average  number  of  cases  completed  per  attorney  was  6.23  cases,  which 
represents  a  slight  decrease  from  6.97  cases  per  attorney  for  1968.  This  slight 
decrease  is  readily  understood  by  a  review  of  the  special  activities  required  of 
the  field  staff.  It  is  anticipated  that  the  role  of  the  field  offices  in  informal  matters 
and  special  assignments  will  continue  at  an  accelerated  rate  during  1971. 

There  was  an  unprecedented  increase  in  the  number  of  special  contacts  with 
businessmen  and  the  public,  particularly  during  the  last  quarter  of  1969  when 
the  burden  of  educating  creditors  and  others  as  to  the  requirements  of  the 
Truth-in-Lending  Act  and  Regulation  Z  promulgated  pursuant  thereto  by  the 
Federal  Reserve  Board.  There  were  33,635  special  contacts  with  the  public 
during  1969,  compared  with  13,214  in  1968.  This  includes  speakers  furnished  on 
827  occasions  of  which  608  involved  audiences  numbering  from  25  to  1,000 
businessmen,  trade  associations,  chambers  of  commerce  and  other  groups  who 
were  interested  in  the  effects  of  Truth-in-Lending  on  their  business  practices. 
During  the  fourth  quarter  of  1969,  37  field  attorneys  were  assigned  to  Truth-in- 
Lending  activities  substantially  on  a  full  time  basis. 

As  tlie  Federal-State  Cooperative  programs  continue  to  grow,  field  offices  are 
being  called  upon  to  expand  their  contribution  to  the  administration  of  these 
programs.  This  is  particularly  so  in  the  Truth-in-Lending  Act  educational  and 
enforcement  programs  and  the  "little"  FTC  Acts  which  many  of  the  states  are 
enacting  through  the  encouragement  of  the  Commission.  Many  of  the  field  offices 
have  already  developed  valuable  contacts,  techniques,  skills  and  leadership  in 
these  areas  through  such  activities  as  attending  regional  and  area  meetings  of 
businessmen,  trade  associations,  etc.  on  interstate  cooperation  in  consimaer  fraud 
and  deception  and  interstate  cooperation  in  antitrust;  providing  key  state  offi- 
cials with  information  for  adopting  deceptive  and  unfair  trade  practice  legisla- 
tion ;  providing  continuing  assistance  to  legal  aid  and  "poverty  law"  offices.  Better 
Business  Bureaus,  and  similar  agencies ;  and  holding  consumer  conferences  in 
conjunction  with  other  agencies  comprising  the  federal  executive  boards. 

The  Commission  has  directed  that  the  Bureau  of  Field  Operations  and  the 
General  Counsel  establish  and  participate  in  the  operation  of  consumer  protec- 
tion law  enforcement  coordinating  committees  in  each  of  the  50  large  trading 
areas  in  the  nation,  with  priority  first  being  given  to  the  establishment  of  such 
committees  in  the  15  largest  trading  areas. 

The  Commission  has  now  placed  all  Truth-in-Lending  activities  in  the  field 
under  the  direction  and  supervision  of  the  Bureau  of  Field  Operations,  with 
the  overall  responsibility  for  program  planning  and  policy  vested  in  the  Division 
of  Consumer  Credit,  Bureau  of  Deceptive  Practices.  The  educational  program 
initiated  by  the  field  offices  to  acquaint  all  affected  parties  and  others  with 
respect  to  disclosures  and  other  requirements  under  the  Truth-in-Lending  Act 
and  Regulation  Z  will  continue  to  some  extent  throughout  the  year.  Inspections 
and  other  enforcement  activities  are  under  way,  and  this  phase  of  the  work  will 
be  expanded  substantially  during  the  year  as  fast  as  new  staffing  permits.  No 
additional  funds  are  being  requested  in  1971  for  field  activities  related  to  the 
Truth-in-Lending  Act. 

Based  on  the  projections  of  the  various  enforcement  bureaus,  the  investigative 
programs  charted  by  the  Commission  for  1971,  the  enlargement  of  its  consumer 
enforcement  and  educational  activities,  and  the  experience  of  the  Bureau  of 
Field  Operations  with  its  expanding  investigative  and  compliance  activities,  an 
additional  13  field  attorneys  and  8  clerical-stenographic  personnel  are  required 
together  with  supporting  costs  totaling  $272,000  for  1971.  Also,  funds  totaling 
$46,000  are  requested  in  1971  to  annualize  the  mandatory  costs  of  the  1970  Pay 
Act.  The  requested  resources  are  summarized  as  follows : 
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Increases  requested — 1911 

1  GS-15  attorney  (headquarters) 
1  GS-14  attorney 

3  GS-13  attorneys 

4  GS-12  attorneys 

4  GS-11  attorneys 

3  GS-5  clerk-stenographers 

5  GS^  clerk-stenographers 

21  New  positions $227,000 

Annualization  of  1970  pay  act  costs 46,  000 

Travel 45,  000 

Total 318,000 

BuEEAU  OF  Industry  Gtjidance 


Office  of  the  Director... 

Division  of  Industry  Guides 

Division  of  Advisory  Opinions. 

Division  of  Trade  Regulation  Rules. 

Total,  persona!  services 

Travel.. 

Total 


Allotme 
year 

nt,  fiscal 
1970 

Requested,  fiscal 
year  1971 

Increase,  fiscal 
year  1971 

Positions 

Amount 

Positions 

Amount 

Positions 

Amount 

17 

$164,  000 
375,  000 
156, 000 
159, 000 

17 
23 

7 
12 

$166, 000 
379, 000 
158,000 
161,000 

$2, 000 

23 
7 

4,000 
2,000 

12 

2,000 

59 

854,  000 
3,000 

59 

864,  000 
3,000 

10,  000 

59 

857,  000 

59 

867,  000 

10,000 

PERSONNEL  AS  OF  DEC.  31,  1969 


Total 


Attorneys 


Stenographic 
and  clerical 


Professional: 

GS-16. 

GS-15 

GS-14 

GS-13 

GS-12 

GS-11 

Stenographic,  clerical,  etc 

Totals 

Total  annual  salaries,  $827,493 


1 

1 

17 

4 

17 

4 

4 

4 

3 

3 

4 

4 

22 

22 

55 

33 

22 

Through  the  Bureau  of  Industry  Guidance,  the  Commission  endeavors  to  obtain 
industrywide  voluntary  compliance  with  statutes  it  administers  by  informing 
and  guiding  businessmen  as  to  the  requirements  of  such  statutes.  The  Bureau 
is  comprised  of  three  Divisions,  each  using  a  different  technique  to  accomplish 
this  vitally  important  phase  of  the  Commission's  work.  In  carrying  out  its 
objectives,  the  Bureau  not  only  counsels,  guides  and  advises  businessmen  as  to 
legal  requirements  applicable  to  various  business  practices,  but  also  affords  the 
business  community  the  opportunity  to  voluntarily  discontinue  unlawful  practices, 
and  thereby  avoid  the  expense  and  delay  of  litigation. 

The  procedures  utilized  by  the  Bureau  call  for  (1)  the  issuance  and  adminis- 
tration of  industry  guides  which  interpret  statutory  provisions  as  applicable  to 
practices  of  particular  industries  or  practices  common  to  many  industries,  (2) 
promulgation  of  trade  regulation  rules  defining  specific  practices  considered  to 
be  unlawful  and  upon  which  the  Commission  may  rely  in  litigated  cases,  (3)  the 
preparation  of  advisory  opinions  concerning  proposed  courses  of  action,  which 
are  binding  upon  the  Commission.  These  procedures  are  utilized,  respectively,  by 
the  Division  of  Industry  Guides,  the  Division  of  Trade  Regulation  Rules,  and  the 
Division  of  Advisory  Opinions. 
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During  its  history  of  almost  fifty  years,  tlie  concept  of  industrywide  voluntary 
compliance  has  repeatedly  proved  its  effectiveness.  The  program  was  significantly 
enhanced  in  1962  with  the  addition  of  the  trade  regulation  rule  and  the  advisory 
opinion  functions.  As  presently  constituted,  the  program  provides  businessmen 
an  extraordinary  opportimity  to  assess  the  legality  of  business  programs  from 
their  very  inception  and  to  make  such  corrections  as  may  be  necessary  to  assure 
that  Commission  administered  laws  are  observed.  When  the  industrywide  volun- 
tary compliance  concept  is  utilized  to  its  fullest  extent,  not  only  the  business 
community  but  consumers  and  the  national  economy  itself  benefit.  Fair  and 
equitable  competitive  conditions  prevail  in  the  marketplace  and  assist  to  promote 
and  maintain  a  prosperous  business  climate.  Consumers  are  afforded  the  oppor- 
tunity to  make  informed  purchases,  select  the  best  buy  and  avail  themselves  of 
legitimate  savings — secure  in  the  knowledge  that  manufacturers  and  sellers 
intend  to  stand  behind  guaranteed  merchandise  to  the  limit  of  what  they  have 
promised. 

In  1969,  the  industry  guidance  program  continued  to  place  heavy  emphasis  on 
consumer  protection  programs.  An  increased  number  of  rules  and  guides  were 
adopted  by  the  Commission  and,  at  the  close  of  the  year,  the  Commission  was 
giving  active  consideration  to  several  other  sets  of  rules  and  guides  ui>on  which 
work  had  been  completed  by  the  staff.  In  addition,  the  number  of  staff  level 
interpretations  as  to  the  application  of  guide  and  rule  provisions,  given  in 
response  to  requests  from  the  business  community,  had  increased  by  more  than 
fifty  percent  over  the  previous  year. 

Because  of  the  demonstrated  need  for  continued  efforts  by  the  Commission  to 
develop  new  consumer  protection  programs,  added  emphasis  will  be  placed  on 
the  formulation  and  implementation  of  such  new  programs.  This  objective  will 
be  accomplished  not  only  through  the  issuance  of  new  rules  and  guides,  but  also 
through  preparation  of  consumer  pamphlets  in  important  problem  areas  wherein 
the  Commission  wishes  to  place  the  general  public,  as  well  as  a  particular 
industry,  on  notice  of  the  need  for  corrective  action. 

The  program  for  1971  does  not,  however,  ignore  the  problems  of  maintaining 
competition.  A  continuing  program  to  evaluate  the  effectiveness  of  the  recently 
promulgated  Guides  for  Advertising  Alloicances  and  Other  Merchandising  Pay- 
ments and  Services  will  be  carried  forward.  In  addition,  new  rules  and  guides 
dealing  with  problem  areas  particular  to  certain  industries  will  be  developed. 

DIVISION    OF   INDUSTRY   GUIDES 

This  Division  is  responsible  for  administering  the  Industry  Guides  program, 
the  primary  objective  of  which  is  to  obtain  expeditious  industrywide  voluntary 
compliance  with  laws  administered  by  the  Commission.  Its  work  falls  in  four 
main  categories:  (1)  the  establishment  of  Guides,  (2)  furnishing  advice  and 
guidance  concerning  the  provisions  and  applicability  of  Guides,  (3)  obtaining 
through  continuous  administration  of  the  Guides  the  greatest  possible  degree 
of  voluntary  compliance  with  the  provisions  thereof,  and  (4)  special  projects. 

Accomplishments,   1969 

Establishment  of  Guides — The  most  significant  contribution  toward  maintain- 
ing competition  was  the  development  of  the  Guides  for  Advertising  Allowances 
and  Other  Merchandising  Payments  and  Services,  which  provide  extensive  and 
comprehensive  advice  and  guidance  on  how  industry  can  meet  the  legal  require- 
ments of  Sections  2(d)  and  (e)  of  the  amended  Clayton  Act. 

The  Commission  promulgated  Guides  for  the  Beauty  and  Barber  Equipment 
and  Supplies  Industry  offering  guidance  to  avoid  discriminatory  or  anticompeti- 
tive practices  as  well  as  dealing  with  problems  of  consumer  deception. 

Comprehensive  Guides  were  also  issued  in  the  Greting  Card  Industry,  to  assist 
in  avoiding  discriminatory  practices  and  to  maintain  competition. 

Guides  for  the  Dog  and  Cat  Food  Industry  w^ere  adopted  to  deal  with  mis- 
representations of  the  content  of  such  food,  as  well  as  misrepresentations  con- 
cerning nutrient  requirements  and  medicinal  and  therapeutic  benefits  to  be  de- 
rived through  the  use  of  such  food. 

Guides  for  the  Ladies'  Handbag  Industry  were  also  adopted  in  final  form  and 
deal  with  problems  of  deception  due  to  the  misrepresentation  of  material  com- 
position, finish,  embossing,  and  processing,  as  well  as  other  industry  problems 
including  deceptive  pricing  and  anti-competitive  practices. 
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Three  new  sets  of  Guides,  as  well  as  an  amendment  to  an  existing  set  of  Guides, 
were  released  in  proposed  form  for  tiie  purpose  of  soliciting  public  comment.  The 
three  sets  of  proposed  Guides  for  the  Orer-The-Counter  Drug  TnrTiistrif,  Dec- 
orative Wall  Panel  Industry  and  dealing  with  Use  of  the  WorA  ''Free'"  and  Simi- 
lar Representations  are  intended  to  cope  with  various  forms  of  deceptive  or  mis- 
leading practices.  Likewise,  a  proposed  amendment  to  the  existing  Guides  for 
the  Household  Furniture  Industry  seeks  to  clarify  problems  with  respect  to  mis- 
leading practices. 

Staff  work  on  proposed  Guides  for  the  Wig  Industry  had  been  completed  and 
the  Guides  were  being  considered  by  the  Commission  at  the  close  of  the  year. 

Special  Projects  and  Assigntnents — The  Commission  issued  an  enforcement 
statement  challenging  misleading  speed  and  safety  representations  in  automo- 
bile tire  advertising. 

Compliance — Three  hundred  and  seventy-eight  alleged  violations  of  Commis- 
sion administered  laws  were  given  attention  to  and  disposed  of  by  the  Division. 
Of  this  total,  263  matters  were  disposed  of  on  the  basis  that  the  practices  in 
question  had  been  discontinued  and  would  not  be  resumed. 

In  addition,  particular  attention  was  being  paid  to  guarantee  problems  arising 
in  connection  with  the  sale  of  various  major  home  appliances,  as  well  as  prob- 
lems involving  debt  collection  deception. 

At  the  close  of  1969,  378  matters  were  pending  for  disposition. 

Work  programs — 1911 

The  programs  of  the  Division  for  1971  seek  to  deal  with  new  problems,  espe- 
cially in  the  field  of  consumer  protection,  while  insuring  the  continuing  effective- 
ness of  those  programs  which  will  be  put  into  operation  during  1970.  Likewise, 
efforts  will  be  continued  to  strike  a  balance  between  efforts  expended  to  develop 
new  guides  and  time  spent  in  obtaining  compliance  with  those  guides  which  have 
been  promulgated. 

Product  Information — This  program  will  be  developed  to  obtain  disclosure  in 
advertising  and/or  by  labeling  of  important  product  information  for  various 
consumer  products.  Many  products  on  the  market  today  are  sold  with  either 
minimal  or  no  information  being  provided  the  purchaser  as  to  performance,  con- 
tent, care,  durability  or  safety  characteristics.  As  a  ocnsequence,  consumers  have 
little  or  no  basis  for  making  comparative  evaluations  of  competing  lines  of  mer- 
chandise prior  to  buying  an  item.  Annually,  after  comparative  testing,  many  con- 
sumer organizations  release  data  to  demonstrate  that  certain  products  are  safer, 
more  dei>endable,  more  easily  cared  for,  etc.,  than  are  competing  products. 

Subsequent  to  the  completion  of  studies  involving  application  of  the  Com- 
mission's organic  act  to  the  problem  of  product  information  and  the  identifica- 
tion of  important  product  lines  requiring  disclosure  of  one  or  more  types  of  in- 
formation, Industry  Guidance  proceedings  will  be  initiated  to  determine  tbe 
types  of  disclosures  necessary  for  given  products  as  well  as  the  means  by  which 
such  disclosures  should  be  made  to  carry  out  the  Commission's  objectives. 

Deceptive  Franchise  Agreements — Following  development,  in  1970,  of  a  con- 
sumer pamplilet  on  franchise  agreements,  industry  Guides  will  be  formulated 
in  1971.  The  pi^oblems  involved  fall  both  in  the  area  of  deceptive  practices  and  re- 
straint of  trade.  In  essence,  substantial  deception  occurs  through  misleading 
promises  of  lavish  earnings,  exclusive  territories,  training,  franchisor  assist- 
ance, and  others.  In  addition  to  covering  these  practices,  the  Guides  will  deal 
with  such  anti-competitive  practices  as  exclusive  buying  arrangements,  the  "cut- 
ting off"  or  termination  of  franchise  agreements  by  franchisors,  and  others. 

Currently,  cities,  private  organizations  and  Federal  agencies,  in  an  effort  to 
I>ersuade  and  assist  minority  groups  to  participate  in  the  ownersliip  and  opera- 
tion of  small  business  in  the  inner  city,  have  determined  that  franchising  is  an 
exceptionally  well  suited  means  to  accomplish  their  objectives.  Franchisees 
derive  the  benefit  of  proven  know-how  developed  and  tested  by  franchisors  and 
enjoy  the  benefits  of  product  identification. 

Lawn  and  Garden  Power  Equipment  Industry — This  industry  has  burgeoned 
during  the  past  twenty  years  to  reach  its  current  size  of  175  manufacturers  with 
annual  sales  approaching  $350  million. 

Preliminary  information  indicates  that  there  is  a  growing  tendency  toward 
deceptive  misrepresentation  in  the  advertising  of  industry  products,  particu- 
larly in  connection  with  representations  as  to  quality,  capability  and  perform- 
ance of  products,  conformance  of  products'  design  to  recognized  standards,  as 
well  as  use  of  deceptive  guarantees  or  the  failure  to  set  forth  the  material  terms 
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and  conditions  of  such  guarantees,  fictitious  pricing  claims  and  misrepresenta- 
tions as  to  savings. 

During  1971,  industry  Guides  will  be  developed  to  deal  specifically  with  these 
practices. 

Special  Compliance — Household  Furniture  Industri/ — During  1970,  the  existing 
Guides  for  this  industry  will  be  amended  to  provide  additional  advice  to  industry 
members  concerning  the  labeling  and  advertising  of  their  products,  especially 
with  respect  to  the  type  and  method  of  disclosing  wood  names,  identity  of  woods, 
stufiing,  and  origin  and  style  of  furniture.  Subsequently  an  accelerated  compli- 
ance program  will  be  instituted  in  this  large  industry  (4,000  manufacturers,  $4 
billion  in  sales ) . 

Guarantees  and  Warranties  of  Major  Home  Appliances — This  project,  inaug- 
urated during  1969,  is  being  conducted  in  conjunction  with  efforts  in  the  same 
area  on  the  part  of  the  President's  Advisor  on  Consumer  Affairs,  the  Department 
of  Commerce  and  the  Department  of  Labor.  The  purpose  of  the  project  is  to  pre- 
pare guidelines  which  will  specify  the  methods  of  disclosing  guarantee  provisions 
as  well  as  to  seek  ways  to  improve  repair  work  and  servicing.  Subsequent  to 
issuance  of  such  guidelines,  a  comprehensive  compliance  program  is  anticipated 
in  this  large  industry    (80  manufacturers  with  $4.7  billion  in   sales). 

Over-the-counter  Drugs — Guides  for  this  industry  will  become  effective  during 
1970,  having  as  their  purpose  the  elimination  of  false  advertising  claims  made  in 
connection  with  the  sale  of  proprietary  drugs.  Essentially,  the  guides  will  limit 
claims  in  advertising  to  those  which  are  permissible  in  labeling  luider  regulations 
administered  by  the  Food  and  Drug  Administration.  Due  to  the  large  number  of 
aft'ected  products  on  the  market  and  the  substantial  amount  of  advertising  done 
by  manufacturers  of  such  products,  extensive  compliance  work  will  continue 
throughout  1971. 

General  Compliance  Program- — Guides  for  the  Household  Metal  Cookroare  In- 
dustry, the  Simulated  Stone,  Marble  and  Related  Products  Industry,  as  well  as 
Guides  Against  Deception  in  Referral  Selling,  will  be  adopted  during  1970,  neces- 
sitating carry-forward  compliance  activity  during  the  year.  In  addition,  com- 
pliance activity  along  product  lines  will  be  continued  in  connection  with  the 
Guides  Against  Deceptive  Advertising  of  Guarantees. 

PROGRAMS  FOR  1970-72 

Estimated 
man-years 


Projects                                                       Type  of  action  1970    1971      1972 

Deceptive  franchise  agreement  negotiations Guide  and  consumer  pamphlet  promulgation 1.0      1.0       0.5 

Deception  in  referral  selling Promulgation  of  guides  and  compliance .5        .5         .5 

Pet  food  industry Compliance .5       .5         .5 

Ladies'  handbag  manufacturing  industry do .5       .5 

Free  film  industry do .  5 

Decorative  wall  panel  industry Guide  promulgation  and  compliance .5 

Household  furniture  industry Guide  revision  and  compliance 2.0 

Toy   manufacturing  and   wholesale  distributing    Guide  promulgation  and  compliance .5 

industry. 

Athletic  goods  industry do .5 

"Earn  money  at  home"  offers do 1.5 

Cut  carpet  sizes do .  5 

Household  metal  cookware do .5 

Simulated  stone,  marble  and   related   products do .5 

industry. 

Guarantees    and    warranties    for    major    home    Preparation  of  guidelines  and  compliance 2.0 

appliances. 

Lawn  and  garden  power  equipment  industry Guide  promulgation  and  compliance 

Tobacco  auction  markets do .5 

Use  of  the  word  "free" do .5 

Feather  and  down  industry Guide  revision  and  compliance .5 

Wig  industry Guide  promulgation  and  compliance .5 

Over-the-counter  drug  industry do .5 

Product  information Study  and  I.G.  proceedings 

Revision  of  industry  guides Revision  and  compliance 1.0 

(a)  Private  home  study  schools. 

(b)  Watch  industry. 
Day-to-day  compliance  activity,  special  projects 6.0 

and    assignments,    interpretive    work    under 
guides. 

Total  man-years 21.0 

Total  man-years  presently  authorized. 21.0 
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2.0 
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2.0 

.5 
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DIVISION   OP   ADVISORY   OPTIONS 

The  Division  of  Advisory  Opinions  prepares,  for  the  Commission's  consider- 
ation, proposed  advisory  opinions  in  response  to  the  request  of  individuals, 
partnerships  and  corporations.  These  opinions  discuss  the  legality  of  proposed 
courses  of  action  and,  when  finally  rendered,  are  binding  upon  the  Commis.sion. 
The  Agency  retains  a  right  to  rescind  any  opinion,  however,  should  subsequent 
developments  indicate  a  necessity  for  so  doing.  The  advisory  opinion  procedure 
is  offered  to  businessmen  to  assist  them  in  avoiding  use  of  practices  wlrich  may 
be  contrary  to  laws  administered  by  the  Commission. 

Accomplishments — 1969 

During  1969,  the  Division  processed  and  transmitted  to  the  Commission  174  re- 
quests for  advisory  opinions.  This  compares  with  173  requests  during  the  pre- 
vious year.  The  Commission  acted  on  173  advisory  opinion  requests  and  issued 
127  opinions. 

Nearly  all  the  advisory  opinions  issued  affect  the  consumer  either  directly  or 
indirectly  through  their  effect  on  the  national  economy,  or  through  protection 
of  competition  throughout  the  United  States. 

Twenty-eight  opinions  were  issued  interpreting  Section  5  of  the  FTC  Act  in 
the  area  of  general  trade  restraints,  dealing  with  such  problems  as  employment 
of  a  competitor's  personnel,  the  propriety  of  proposed  exclusive-dealing  con- 
tracts, the  use  of  uniform  warranties,  the  various  problems  of  franchising  so 
vital  to  small  business,  the  right  to  limit  trade  association  memberships  to  non- 
competitors,  and  the  legality  of  statistical  reporting  through  industry  and  trade 
associations. 

Another  29  opinions  were  issued  in  response  to  requests  for  interpretations  of 
the  Robinson-Patman  amendment  to  the  Clayton  Act.  Many  of  these  requests  in- 
volved the  legality  of  proposed  tripartite  promotional  assistance  plans.  While  vary- 
ing greatly  in  detail,  these  plans  essentially  dealt  with  the  question  of  using  a 
third  party  intermediary  through  whom  a  supplier  or  manufacturer  offers  pro- 
motional assistance  to  Ms  competing  customers.  Most  of  the  plans  are  used  in  the 
distribution  and  merchandising  of  food-stuffs.  Through  advisory  opinions  in 
this  area,  the  Commission  has  done  much  to  preserve  fair  competition  between 
the  large  chains  and  small  independents,  many  of  whom  would  not  be  able  to 
stay  in  business,  except  for  Commission  action. 

The  Commission  issued  three  opinions  dealing  with  cooperatives,  one  under 
Sec.  6  of  the  Clayton  Act  and  two  involving  the  Capper- Volstead  Act. 

Fifteen  requests  for  merger  and  acquisition  clearances  were  processed  under 
Sec.  7  of  the  Clayton  Act.  Of  tluese  15  requests,  only  5  clearances  were  granted 
by  the  Commission,  2  involving  agricultural  cooperatives,  2  involving  small  in- 
dependent dairies  having  a  diflScult  time  financially  and  one  merger  of  two  small 
grocery  chains  in  the  interest  of  increasing  competition  in  an  area  dominated 
by  large  chains.  Clearance  was  denied  in  the  10  remaining  matters  and  the 
economy  was  protected  from  further  economic  concentration  in  the  areas 
involved. 

The  Commission  issued  64  opinions  concerning  deceptive  practices  under  Sec« 
tion  5  of  the  FTC  Act.  Five  Food,  Drug  and  Cosmetic  opinions,  four  under  Sec- 
tion 12  of  the  FTC  Act  and  one  under  Section  15  were  also  issued.  Twenty-five 
opinions  were  issued  outlining  the  marking  requirements  of  imported  products, 
thereby  informing  consumers  of  a  material  fact  bearing  on  their  selection. 

Two  of  tl?e  most  difficult  problems  have  been  in  the  field  of  computerized  credit 
services  and  the  franchising  field.  Both  of  these  areas  have  deep  bearing  on  the 
future  of  the  economy  and  the  technological  operation  of  businessmen  in  a 
modern  world  and  the  protection  of  small  business  men  and  consumers  from  the 
trade  restraints  and  easy  deceptions  Isitent  in  franchising  operations. 

Program  for  1971 

The  workload  of  this  Division  is  dependent  upon  the  number  of  requests  re- 
ceived and  it  is  reasonable  to  assume  that  this  number  will  continue  to  exceed 
two  hundred  requests  for  the  program  year,  as  it  has  for  the  past  several  years. 
However,  in  view  of  the  continuing  publicity  given  to  the  program  through  the 
publication  of  Advisory  Opinion  Digests  which,  for  the  first  time  in  1969.  were 
indexed  and  published  in  volume  form,  the  number  of  requests  may  increase  as 
more  businessmen  become  aware  of  the  availability  of  the  Advisory  Opinion 
procedure.  It  should  be  noted,  however,  that  applications  for  opinions  in  certain 
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areas  of  the  law  may  be  reduced  owing  to  the  current  requirement  that  informa- 
tion previously  treated  as  confidential  is  now  placed  on  the  public  record. 

A  portion  of  the  Commission's  available  manpower  will  continue  to  be  devoted 
to  the  preparation  and  indexing  of  the  advisory  opinion  digests,  so  as  to  prepare 
these  valuable  tools  for  further  publication  in  additional  volumes. 

DIVISION    OF   TRADE   KEGULATION   RULES 

This  Division  deals  with  the  newest  of  the  Commission's  industry  guidance 
proecdures,  the  Trade  Regulation  Rule,  which  was  designed  to  eliminate  and 
prevent  unlawful  practices  on  a  broad,  industrywide  basis  without  the  expense  of 
costly  litigation.  Such  Rules  express  the  judgment  of  the  Commission  concerning 
the  substantive  requirements  of  the  statutes  it  administers  and,  as  such,  it  is 
expected  that  they  will  be  observed  by  all  persons  to  whom  they  apply.  If  litiga- 
tion is  necessary  as  to  recalcitrant  industry  member,  the  Commission  may  rely 
upon  a  Trde  Regulation  Rule  to  resolve  any  relevant  issue  therein,  provided  that 
the  respondent  shall  have  been  given  a  fair  hearing  on  the  applicability  of  the 
Rule  to  the  particular  case. 

Accomplishments — 1969 

During  1969,  the  Division  was  actively  engaged  in,  or  giving  study  to,  six  sepa- 
rate rulemaking  proceedings,  which  culminated,  by  the  close  of  the  year,  in  the 
issuance  of  two  new  Trade  Regulation  Rules. 

The  Commission  promulgated  a  Rule  covering  Failure  to  Disclose  the  Lethal 
Effects  of  Inhaling  Quiek-Freeze  Aerosol  Spray  Products  Used  for  Frostinr/  Cock- 
tail Glasses.  This  proceeding  had  as  its  purpose  the  protection  of  consumers  from 
hazards  resulting  from  use  of  a  common  household  product.  The  proceeding  was 
undertaken  following  receipt  of  evidence  that  inhalation  of  the  concntradet  vapors 
from  these  spray  products  is  extremely  dangerous  and  may  cause  death  due  to 
asphyxiation  or  freezing  of  the  larynx.  The  Rule  requires  that  the  product  be 
labeled  with  a  clear  and  conspicuous  warning. 

Another  Rule  promulgated  by  the  Commission  deals  with  the  Deceptive  Adver- 
tising and  Labeling  as  to  Length  of  Extension  Ladders.  This  Rule  requries  disclo- 
sure in  advertising  and  labeling  of  the  maximum  length  of  ladders  when  fully 
extended  for  use,  since  substantial  footage  is  lost  due  to  necessary  overlapping 
of  two  sections  when  fully  extended. 

In  connection  with  proceedings  to  which  considerable  activity  was  devoted 
during  the  year,  but  which  were  not  finalized,  a  Notice  of  Pulblic  Hearing  was 
published  in  a  proceeding  directed  toward  AutomoMle  Price  Advertising.  In  this 
matter,  during  1970,  consideration  v\all  be  given  to  various  pricing  practices  em- 
ployed in  the  sale  of  automobiles,  including  the  validity  under  law  of  the  manu- 
facturer's suggested  list  price  aflBxed  to  automobiles  pursuant  to  the  Automobile 
Information  Disclosure  Act  of  1958. 

In  response  to  a  rising  consumer  demand  for  action,  a  proceeding  was  initiated 
related  to  the  Mailing  of  Unsolicited  Credit  Cards.  The  proposed  Rule,  which 
was  released  for  public  comment,  would  prohibit  the  mailing  of  credit  cards  by 
those  subject  to  Commission  jurisdiction  to  any  party  without  first  receiving  an 
express  written  request  or  consent  therefor. 

Staff  consideration  of  the  proposed  Rule  for  Non-prescription  Systemic 
Analgesic  Drugs  continued,  pending  outcome  of  an  appeal  in  the  Court  of  Ap- 
peals for  the  District  of  Columbia  on  the  ruling  of  a  lower  court,  dismissing  a 
complaint  filed  by  an  industry  member  seeking  to  enjoin  the  proceeding.  The 
staff  will  be  in  a  position,  as  the  result  of  its  effort  during  1970,  to  make  final 
recommendations  to  the  Commission  following  a  favorable  opinion  by  the  Court. 

A  public  hearing  was  held  during  the  year  on  a  proposed  Rule  relating  to  the 
advertising  of  Economic  Poisons.  Approximately  4.500  producers  make  up  this 
industry  and  the  advertising  claims  with  respect  to  their  products  may  repre- 
sent a  serious  public  health  problem.  At  the  close  of  the  year,  the  staff  was  in 
the  process  of  preparing  recommendations  for  the  Commission's  consideration. 

Of  major  interest  was  the  public  hearing  involving  Games  of  Chance,  which 
has  culminated  in  the  issuance  of  a  Rule  in  1970.  The  public  hearing  was  primarily 
concerned  with  the  need  for  regulating  the  future  conduct  of  these  games  in 
the  gasoline  and  food  retailing  fields. 

Work  programs — 1911 

Special  Care  Project — A  survey  and  study  will  be  initiated  to  locate  and 
identify  products  which,  because  of  their  nature,  may  require  .special  care  and 
handling.  The  study  will  have  aai  one  of  its  objectives  the  determination  of 
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whether  the  Commission  not  only  can,  but  should,  attempt  to  make  further 
entry  into  this  area  beyond  the  proceeding  in  the  textile  industry,  which  is  pres- 
ently pending  in  the  Division.  Should  it  be  determined  that  further  Commission 
action  is  warranted  in  this  area,  one  or  more  industry  guidance  proceedings  will 
be  initiated.  However,  until  such  time  as  the  initial  study  phase  of  the  program 
is  completed,  it  cannot  be  determined  whether  Commission  action  may  be  directed 
toward  entire  product  lines  or  restricted  to  a  product-by-product  undertaking. 

Autoinohile  Li/hricants  d-  Crankcafic  Additives — This  proceeding  involves  pos- 
sible false  and  deceptive  advertising  as  to  the  efficacy  of  various  chemical  prep- 
arations which  are  added  to  lubricating  oil  in  the  crankcase  of  automobiles. 
While  some  of  the  industry  products  are  said  to  be  harmless,  although  ineffec- 
tual to  accomplish  the  purpose  for  which  they  are  advertised,  others  may  in 
fact  be  harmful  to  automobile  engines.  This  industry  is  composed  of  approxi- 
mately 121  producers  having  annual  sales  at  the  manufacturing  level  of  $150 
million. 

Newspaper  Advertising  Rates — Preliminary  information  indicates  that  news- 
papers may  be  engaging  in  discrimination  between  national  and  local  advertisers 
through  a  disparity  of  advertising  rates  charged  by  such  newspapers  to  the  two 
different  classes  of  advertisers. 

Work  will  be  commenced  looking  toward  a  Trade  Regulation  Rule  Proceed- 
ing, in  the  event  that  the  practice  is  determined  to  be  industrywide  in  nature, 
to  correct  discriminatory  rate  structures  and  advertising  rate  changes  in  this 
industry.  The  project  is  significant  due  to  the  size  of  total  advertising  budgets 
for  national  and  local  advertisers,  which  has  important  economic  significance 
within  the  advertising  industry. 

Special  Project — Compliance  Activity— During  1970.  the  Commission  will  issue 
two  important  Rules  involving  Games  of  Chance  used  as  promotional  devices  in 
service  stations  and  grocery  stores,  and  Sweepstakes,  generally  conducted  by 
mail.  It  is  anticipated  that  in  1971  a  major  effort  will  be  required  to  obtain  com- 
pliance with  the  Rules,  thereby  insuring  their  effectiveness.  In  addition,  issuance 
of  one  or  more  Rules  affecting  Automotive  Pricing,  in  1970,  will  necessitate  a 
substantial  program  of  planned  compliance  activity  in  1971. 

Compliance  activity  will  also  be  required  on  previously  issued  Rules  since, 
in  many  instances,  a  period  of  between  six  to  twelve  months  may  intervene  be- 
tween adoption  of  a  Rule  and  its  effective  date.  After  the  initial  round  of  com- 
pliance activity,  some  follow-up  work,  usually  in  the  form  of  a  limited  adver- 
tising monitoring  program  and  periodic  spot  checks  with  industry  members  is 
needed. 

PROGRAMS  FOR  1970-72 

Estimated  man-years 


Projects                                                Type  of  action  1970  1971             1972 

Games  of  chance Rulemaking  and  compliance 1.0  1.0              0.5 

Paperback  reprint  agreements '-.- -do _ - -5 . 

Unsolicited  credit  cards do -5                c  "' 

Disclosure  of  cholestral  count do -5              -5 

Automobile  pricing Investigation,  rulemaking,  and  com-  2.0  1.0                .5 

pliance. 

Light  bulbs - Rulemaking  and  compliance _  1.0              .5  

Analgesics do 1-0              .5 

Economic  poisons do -_ .5  .5                .b 

Home  entertainment  equipment  (wattage) do .5              .5 

Food  products  containing  cyclamates do.. - .5              .5 _..- 

Automobile   lubricants   and   crankcase   ad- do - -5  -5 

ditives.  ^ 

Sweepstakes do.. 1-0  1.0                .o 

Newspaper  advertising  rates do 1-0              .5  

Special  care  project Study  and  possible  I.G.  proceedings .5 

Day-to-day  compliance  activity,  special  proj- 
ects and   assignments,  interpretive  work 

under  rules -- 2.0            2.5  


Total  man-years 


11.0  11.0 


Total  man-years  presently  authorized --         H-O 


Mandatory  Bureau  fundings — 1971 

Funds  totalling  $10,000  are  requested  in  1971   for  the  Bureau   of  Industry 
Guidance  to  annualize  the  mandatory  costs  of  the  1970  Pay  Act. 
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Bureau  of  Economics 


Allotment,  fiscal  year 
1970 

Requested,  fiscal  year 
1971 

Increase,  fiscal  year 
1971 

Positions 

Amount     Positions 

Amount 

Positions 

Amount 

Office  of  the  Director             

38 

27 
29 
37 

$321,  000 
345,  000 
340, 000 
345,  000 

38 
29 
32 
37 

$324, 500 
368,  500 
380,000 
349, 000 

$3,  500 

Division  of  Economic  Evidence 

Division  of  Industry  Analysis 

Division  of  Financial  Statistics 

2 
3 

23,  500 

40,  000 

4,000 

Total,  personal  services 

Travel                  .      . 

131 

1,351,000 
11,000  .. 
15,000  .. 

136 

1,422,000 
14.000 
15,000 

5 

71,000 
3,000 

Other  expenses 

Total 

131 

1,  377,  000 

136 

1,451,000 

5 

74,  000 

PERSONNEL  AS  OF  DEC.  31, 

1969 

Total 

Statistician, 

accountant, 

Economist       and  analyst 

Administrative, 

stenographic, 

and  clerical 

Professional: 

GS-16. 

GS-15 

GS-14 

GS-13 

GS-12... 

GS-U 

GS-9 

GS-7 

Consultant  (when  actually  employed). 

1 

11 
7 
5 

11 
6 

13 
8 
6 

54 

1   

9 
6 
2 

10 
4 

7 

"'e' 

2 
1 
3 

1 
2 
3 
3 

-- 

3 
5 

Stenographic,  clerical,  etc 

54 

Totals 

122 

45 

15 

62 

The  principal  responsibilities  or  objectives  of  the  Bureau  of  Economics  are 
(1)  to  review,  study,  analyze  and  make  reports  on  economic  developments  af- 
fecting the  structure,  conduct  and  performance  of  the  economy  with  the  view 
to  pinpointing  actual  or  potential  problems  which  may  adversely  affect  competi- 
tion, and  to  suggest  appropriate  corrective  actions  for  such  problems;  and  (2) 
to  assist  in  the  implementation  of  the  Commission's  law  enforcement  programs 
relating  to  antimonopoly  and  deceptive  practices.  In  carrying  out  these  respon- 
sibilities the  Bureau's  principal  output  is  information  and  analyses  which  give 
direct  support  to  the  development  and  implementation  of  Commission  actions  as- 
sociated with  its  efforts  to  maintain  competition  and  protect  the  consumer. 


DIVISION    OF   INDUSTRY   ANALYSIS 

Personnel  requirements  with  respect  to  the  Division  of  Industr.v  Analysis  arise 
in  the  context  of  a  research  program  designed  to  provide  information  and  anal- 
ysis associated  with  problems  of  policy  planning  and  evaluation.  These  pro- 
grams are  designed  first  and  foremost  to  assist  the  Commission  in  the  imple- 
mentation and  development  of  competition  and  consumer  protection  programs. 
They  are  designed  also  to  provide  Congress  and  other  interested  government 
agencies  with  information  suitable  for  consideration  of  legislative  and  admin- 
istrative reforms  with  respect  to  government  policy  toward  businesg. 

A  ceo  m  p  lis  hmen  ts,  1969: 

Ma intaininff  competition 

Study  of  Conglomerate  Mergers — The  bulk  of  the  division's  staff  was  utilized 
to  prepare  the  study  of  conglomerate  mergers,  almost  all  of  which  was  completed 
in  fiscal  1969.  This  study  was  an  extensive  review  of  merger  trends,  changes  in 
concentration,  and  the  sources  and  consequences  of  conglomerate  mergers.  Be- 
cause this  pro.1ect  was  unusually  broad  in  scope  and  because  it  was  done  in  about 
1  year,  it  required  the  attention  df  raore  than  half  the  economists  in  the  Divi- 
sion of  Industry   Analysis.   Work   on   several   other   projects  was   reduced    or 
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postponed  in  order  to  conaplete  this  important  study  rapidly.  This  project  con- 
stitutes an  overall  review  and  evaluation  of  merger  activity.  Several  more  de- 
tailed follow-up  studies  will  be  made  in  1970,  as  described  in  the  next  section. 

Trends  in  Merger  Activity — The  Commission's  annual  review  of  merger  ac- 
tivity was  preparetl  and  published,  continuing  our  series  that  has  come  to  be 
regarded  as  the  principal  source  for  data  concerning  trends  in  merger  activity. 
Two  series  of  data  are  regularly  presented  in  this  report.  One  measures  total 
merger  activity.  The  other  surveys  large  acquisitions  (those  with  assets  of  $10 
million  or  more)  involving  mining  and  manufacturing  firms.  Both  of  these  series 
reached  new  heights  in  1969.  This  year  each  .series  was  published  separately, 
under  the  titles  Current  Trends  in  Merger  Activity,  1968  and  Large  Mergers  in 
Manufacturing  and  Mining,  19.^8-1968. 

This  statistical  program  is  the  key  indicator  in  our  merger  enforcement  pro- 
gram as  well  as  a  prime  indicator  of  changing  characteristics  in  the  current 
merger  movement  which  may  require  .special  economic  analysis.  The  trend  of 
recent  years  toward  more  conglomerate  mergers  was  accelerated  during  1969. 

Consumer  protection 

Food  Chain  Selling  Practices — The  final  draft  of  the  Economic  Report  on  Food 
Chain  Selling  Practices  in  the  District  of  Columbia  and  San  Francisco  was  com- 
pleted and  published.  Additional  store  surveys  were  made  during  1969  in  con- 
nection with  this  revision.  This  study  found  that  the  distribution  system  per- 
formed less  satisfactorily  in  low-income  areas  of  the  inner-city  than  in  suburban 
areas. 

Many  food  stores  serving  low-income,  inner-city  areas  are  small,  less  efl3cient 
tmd  have  higher  prices.  Consumers  in  these  areas  are  frequently  sold  lower  qual- 
ity merchandise  and  are  provided  fewer  services  than  in  other  areas.  Moreover, 
the  retail  facilities  of  low-income  areas  are  often  old  and  in  a  shabby  state 
of  upkeep.  However,  this  report  found  no  evidence  that  leading  chain  .store  op- 
erators in  the  District  of  Columbia  and  San  Francisco  have  discriminatory 
policies  designed  to  exploit  low-income  customers.  Each  of  the  largest  food  chain 
operators  had  an  official  policy  of  price  and  quality  uniformity.  To  a  significant 
degree,  systematic  departures  from  store-to-store  price  uniformity  were  di.'Jcov- 
ered.  However,  for  the  most  part,  these  involved  responses  to  special  competitive 
situations  and  could  not  be  interpreted  as  reflecting  an  effort  to  discriminate 
against  low-income  customers,  although  that  was  generally  the  effect. 

Analysis  of  AutomoMle  Insurance — Work  on  this  project  was  second  only  to 
the  conglomerate  study  in  terms  of  the  number  of  economists  involved.  This 
study  was  undertaken  at  the  request  of  the  Department  of  Transportation,  and 
Is  designed  to  develop  and  analyze  information  necessary  for  an  evaluation  of  the 
automobile  insurance  industry.  Our  work  will  constitute  a  portion  of  the  overall 
report  which  the  Department  of  Transportation  will  submit  to  Congress.  Our 
specific  topics  are  the  structure  of  the  automobile  insurance  industry,  and  the 
high-risk  market  for  automobile  insurance.  The  former  includes  analysis  of 
merger  activity  by  the  largest  auto  insurance  companies,  and  an  examination  of 
trends  in  concentration.  The  high-risk  project  probes  the  effectiveness  of  high- 
risk  plans,  including  an  assessment  of  proposed  plans  designed  to  overcome  de- 
ficiencies in  existing  high-risk  programs. 

Trading  Stamps — Because  of  widespread  public  interest,  the  chapter  on  trad- 
ing stamps  in  the  Economic  Report  on  the  Structure  and  Competitive  Behavior 
of  Food  Retailing  was  issued  as  a  separate  report.  This  was  done  to  allow  more 
widespread  distribution  of  this  chapter  and  to  enable  us  to  fulfill  requests  more 
readily  for  this  portion  of  the  study  of  good  retailing.  Some  revisions  in  format 
were  made  so  that  the  report  could  be  issued  independently  of  the  rest  of  the 
study  of  fo(5d  retailing. 

Pi-ograms  and  staff  requirements,  1971 

The  present  staff  of  the  Division  of  Industry  Analysis  is  inadequate  to  effec- 
tively perform  its  mission  as  the  Commission's  research  and  planning  arm  in  the 
field  of  competition  policy.  Three  additional  economists  are  needed  in  1971  to 
exploit  fully  the  research  and  planning  opportunities  presently  available.  The.«e 
additional  re.sources  would  assure  the  maintenance  of  a  continuing  planned  re- 
search program.  As  has  been  noted  many  times  in  the  past,  the  need  to  perform 
special  ad  hoc  projects  with  a  comparatively  small  staff  has  meant  that  most 
planned  re.search  projects  have  eithei  been  delayed  or  cancelled. 
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Also,  beyond  the  ability  to  maintain  a  persistent  planned  research  program, 
they  would  enable  us  to  engage  in  a  broader  array  of  special  projects  relating  to 
more  rational  policy  planning  toward  competition  both  within  the  Commission 
and  by  other  government  agencies.  Currently,  most  such  projects  in  a  given  year 
are  at  the  direction  of  the  Commission  or  are  initiated  within  the  Bureau.  Be- 
cause of  staffing  limitations  we  have  thus  far  been  unable  to  give  advice  and  as- 
sistance to  other  bureaus  on  a  continuing  basis.  A  recent  example  of  our  inability 
to  provide  assistance  involves  the  Division  of  Special  Projects  (Bureau  of  De> 
ceptive  Practices)  which  asked  for  aid  in  evaluating  and  summarizing  the  recent 
consumer  protection  hearings.  Additional  staff  is  an  absolute  necessity  to  de- 
velop a  program  of  continuing  cooperation  in  assisting  other  bureaus  and  the  Of- 
fice of  Program  Review  in  planning  and  evaluating  enforcement  priorities.  With 
present  staffing  levels  we  will  continue  to  get  involved  in  most  such  questions 
only  after  the  fact,  if  at  all. 

Still  another  area  of  demand  for  special  assistance  that  we  have  had  to 
generally  ignore  involves  servicing  requests  for  aid  by  other  government  agencies. 
Because  the  Bureau  of  Economics  in  this  Commission  is  generally  recognized  as 
a  central  source  of  economic  expertise  on  problems  of  industrial  organization 
by  economists  in  other  government  agencies,  it  receives  many  inquires  for  assist- 
ance. In  recent  months  the  Small  Business  Administration,  the  Federal  Com- 
munications Commission  and  the  Interstate  Commerce  Commission  have  asked 
for  aid  in  the  development  of  special  studies.  Though  we  provided  them  very 
limited  assistance  we  do  not  have  the  resources  to  give  continuing  support  or 
direction  to  their  efforts  despite  the  fact  that  the  problems  involved  are  significant 
for  antitrust  policy  and  the  competitive  functioning  of  the  economy.  The  SBA,  for 
example,  wanted  assistance  in  examining  the  competitive  consequences  for  the 
food  industry  of  recent  changes  in  meet  inspection  laws.  The  ICC  requested  aid 
in  studying  and  evaluating  the  competitive  consequences  of  the  merger  movement 
in  the  trucking  industry.  Many  have  argued  that  transportation  is  an  area  in 
which  reliance  on  competition  as  a  market  regulator  could  be  greatly  expanded. 
Whether  this  will  continue  to  be  true  as  mergers  restructure  the  transportation 
sector  is  doubtful. 

From  this  it  can  be  seen  that  recent  work  done  for  the  Department  of  Justice 
in  the  preparation  of  their  cases  on  the  Northwest  Industries — B.F.  Goodrich 
merger  and  the  work  currently  under  way  for  the  Department  of  Transportation 
involving  automobile  insurance  represent  only  a  small  sample  of  the  planning, 
coordinating  and  integrating  role  that  could  be  playetl  by  an  adequately  staffed 
Bureau  of  Economics  at  the  FTC. 

Adequate  performance  in  each  area  of  responsibility,  long-term  plan  research, 
special  projects  for  the  Commission,  planning  and  evaluating  assistance  for  other 
bureaus,  and  assistance  to  other  government  agencies  can  contribute  significantly 
to  the  Commission's  basic  mission  of  maintaining  competition  and  consumer 
protection.  With  present  staff  limitations,  full  exercise  of  responsibility  has  thus 
far  not  been  possible. 

On  the  basis  of  currently  approved  staflSng  levels  the  following  allocations  are 
planned  for  1971 : 

/.   Maintaining  competition 

A.  Effect  of  Conglomerate  Mergers — This  project  is  a  follow-up  of  our  research 
program  studying  trends  and  patterns  of  conglomerate  merger  activity.  A  major 
part  of  the  Division's  resources  in  fiscal  1070  is  being  devoted  to  carefully  de- 
lineating the  structural  and  behavioral  consequences  of  the  current  merger 
movement  and  various  key  financial  and  performance  characteristics  of  merging 
firms,  an  analysis  of  key  industries  affected  by  recent  merger  activity  and  a  series 
of  special  statistical  studies. 

B.  Studies  of  Major  Concentrated  Industries — Though  a  strong  and  well 
develoi>ed  merger  policy  may  be  effective  in  preventing  the  emergence  of  inade- 
quately competitive  industries,  it  has  relatively  little  impact  on  industries  that 
are  already  highly  concentrated.  Such  industries  may  represent  instances  of 
significant  departures  from  competition  but  currently  are  only  sporadically  the 
object  of  active  antitrust  enforcement  programs.  It  is  therefore  useful  to  deter- 
mine in  what  way  the  balance  of  antitrust  enforcement  might  be  shifted  to 
impinge  more  directly  on  persistent  competitive  trouble  spots  in  the  economy. 
A  long-term  research  program  is  planned  that  would  focus  on  a  series  of  highly 
concentrated  industries,  long  recognized  to  be  ones  in  which  competition  is  weak. 
The  first  industry  to  be  examined  in  this  program  is  the  steel  industry.  Initial 
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research  would  be  undertaken  in  1970  as  soon  as  personnel  can  be  shifted  from  the 
conglomerate  study.  The  full  program,  however,  cannot  be  implemented  until 
1971,  at  which  time  we  plan  to  allocate  four  professional  economists  on  a  con- 
tinuing basis. 

II.  Consumer  protection 

A.  Affirmative  Disclosure — The  Commission  recently  directed  the  Bureau  of 
Economics,  in  cooperation  with  other  bureaus,  to  implement  a  program  of  affirma- 
tive disclosui-e  with  respect  to  petroleum  products.  This  is  the  first  part  of  a 
program  designed  to  encourage  advertising  and  product  promotion  efforts  which 
provide  consumers  with  usable  information  on  the  quality  and  performance 
characteristics  of  products  they  purchase.  This  is  a  continuing  program  that  will 
supplement  our  efforts  to  prevent  deceptive  advertising. 

B.  Truth-in-Lendincj — ^Still  another  aspect  of  affirmative  disclosure  is  the  re- 
quirement that  borrowers  be  fully  informed  with  respect  to  costs  of  borrowing. 
We  anticipate  a  continuing  role  in  assisting  In  the  planning  and  implementation 
of  our  truth-in-lending  program  and  stand  ready  to  provide  assistance  in  deter- 
mining priorities. 

A  question  has  been  raised  regarding  the  adequacy  of  the  rationale  for  studying 
truth-in-lending.  It  is  our  estimate  that  by  1971  the  Commission's  experience  in 
enforcement  in  this  area  will  be  such  that  (1)  adequate  information  will  be  avail- 
able to  evaluate  program  effectiveness,  and  (2)  that  ample  statistical  information 
(developed  as  a  by-product  of  enforcement)  will  be  available  to  prepare  a  special 
study  of  the  consumer  credit  industry. 

III.  Special  and  statistical  reports 

A.  Trends  in  Mergers. — For  some  years  the  FTC  has  been  looked  to  as  the  prin- 
cipal reliable  source  for  data  on  merger  activity.  These  data  were  originally 
developed  to  determine  our  merger  enforcement  priorities.  Commencing  in  1962 
the  Bureau  began  developing  a  comprehensive  merger  series  of  "large"  mergers, 
those  wherein  the  acquired  corporation  had  assets  of  $10  million  or  more.  These 
data  have  become  widely  used  by  researchers  and  serve  as  the  basis  for  special 
statistical  reports  published  annually. 

B.  Program  Planning  and  Special  Projects. — Experience  indicates  that  this 
area  of  the  Division's  operation  regularly  absorbs  the  largest  portion  of  available 
manpower.  Specific  activities  include :  Special  ad  hoc  projects  at  the  direction  of 
the  Commission  and  at  the  request  of  other  bureaus  of  the  Commission  involving 
the  development  and  planning  of  enforcement  programs ;  advisory  assistance  to 
the  Chairman  and  individual  Commissioners  on  special  matters ;  analysis  of  eco- 
nomic implications  of  proposed  legislation ;  preparation  of  testimony  evaluating 
legislative  proposals  and  evaluating  information  for  such  proposals. 

As  noted  earlier,  our  special  project  involvement  currently  consists  for  the  most 
part  of  a  series  of  ad  hoc  assignments  at  tlie  direction  of  the  Commission.  Exam- 
ples of  such  assignments  for  1970  already  include  an  analysis  of  anticompetitive 
practices  in  the  department  store  industry,  and  an  examination  of  structural  and 
competitive  changes  in  the  apparel  industry  to  determine  the  necessity  and  fea- 
sibility of  issuing  merger  guidelines. 

Based  on  past  experience  a  wide  variety  of  other  activities  will  be  undertaken. 
A  brief  sampling  of  projects  for  19fi9  follows.  Aside  from  the  vastly  expanded 
program  of  research  on  conglomerate  mergers,  examples  of  special  projects  last 
year  include  work  on  such  topics  as :  pre-merger  notification :  automobile  price 
increa.ses  :  Gortons  of  Gloucester ;  discrimination  in  shopping  center  rental  rates  ; 
textile  mill  products:  cooperative  tire  advertising:  affirmative  disclosure:  and 
testimony  before  the  House  Ways  and  Means  Committee  on  mergers  and  taxation 
and  before  the  House  Banking  Committee  on  one-bank  holding  companies. 
Most  recently  the  Bureau  assumed  major  responsibility  for  an  investigation  of 
pricing  and  availability  practices  of  Washington  supermarkets.  Except  for  the 
study  on  conglomerate  mergers  none  of  the  projects  was  included  as  planned 
prosrams  for  1009. 

This  is  not  to  imply  lack  of  importance.  Of  the  contrary,  some  of  the  most 
important  work  done  recently  (for  example,  the  Retail  Credit  Study)  started  out 
as  speciiil  projects.  Their  recitation  is  designed  rather  to  emphasis  as  forcefully 
.ns  possible  the  fact  that  a  ninjor  pnrt  of  the  Division's  staff  is  regularly  involved 
in  snccial  pi-ojects.  We  cannot  anticipate  the  specific  of  such  assignments,  but  we 
do  know  that  in  any  given  year  they  absorb  si  major  pnrt  of  available  manpower. 
We  know  further  that  the  variety  of  special  projects  presently  undertaken,  par- 
ticularly insofar  as  they  involve  forward  pi  inning  assistance  to  other  bureaus. 
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the  Program  Review  Office  and  other  government  agencies  is  greatly  circum- 
scribed by  present  staffing  limitations. 

An  example  of  forward  planning  for  1970  and  1971  is  the  projected  auto  pricing 
study.  At  the  present  time  we  have  no  personnel  assigned  to  this  project.  On  its 
face  it  appears  to  be  a  project  of  considerable  importance  both  from  the  public's 
and  Commission's  standpoint.  It  should  be  noted  that  the  Commission  has  under 
way  investigations  of  the  auto  parts  industry,  and  automobile  warranty  practices, 
and  it  has  approved  a  special  study  of  the  automobile  industry  in  its  concentrated 
industry  program.  This  study  will  be  designed  to  assist  the  Commission  in  inte- 
grating these  various  programs  in  order  to  maximize  its  enforcement  impact. 

PROJECTED   MANPOWER   KEQUIKEMENTS    FOR   INDUSTRY  ANALYSIS — 1971 

I.  Maintainwff  Competition 

A.  Effect  of  Conglomerate  Mergers 9 

B.  Studies  of  Major  Concentrated  Industries 4 

II.  Consumer  Protection 

A.  Affirmative    Disclosure 2 

B.  Truth-in-Lending    1 

III.  Special  and  Statistical  Reports 

A.  Trends  in  Mergers 3 

B.  Program  Planning  &  Special  Projects 13 


Total    32 

DIVISION   OF  ECONOMIC   EVIDENCE 

The  Division  of  Economic  Evidence  has  responsibility  for  making  economic 
analyses  which  will  aid  the  Commission  in  enforcing  laws  under  its  jurisdiction 
and  assisting  the  legal  bureaus  in  the  implementation  of  enforcement  programs 
designed  to  deal  with  designated  problem  areas,  all  of  which  are  concerned  with 
the  principal  goals  of  maintaining  competition  and  protecting  the  consumer.  In 
1971  two  additional  economists  are  requested  to  further  these  objectives. 

Accomplishments,  1969: 

Maintaining  Compctitioti— Although  practically  all  of  this  Division's  work 
involves  some  aspect  of  maintaining  competition,  only  those  projects  in  which 
this  a.spect  predominated  are  reviewed.  In  addition,  the  Division  makes  studies 
and  reports  where  the  complexity  or  obscurity  of  problems  presented  warrant 
extended  research.  Thus,  the  Division's  work  separates  into  analytical  studies 
and  case  work.  The  Division's  major  projects  in  each  of  these  categories  are  given 
below. 

Economic  Report  on  the  Use  of  Games  of  Chance  in  Food  and  Gasoline  Retail- 
ing— An  extensive  study  of  the  use  of  games  of  chance  in  retailing  was  finished 
by  this  Division  and  printed  as  a  staff  report  in  December  1968.  Among  other 
things,  the  study  concluded  that  games  were  used  by  large  grocery  chains  to 
increase  or  preserve  their  market  positions.  In  the  short  run,  games  may  raise 
a  given  chain's  market  share  but  as  the  use  of  games  becomes  widespread, 
market  positions  tend  to  revert  to  their  pre-game  status.  Game  costs  either  lower 
the  user's  profit  or  are  paid  by  the  consumer  through  higher  grocery  prices.  xVs  a 
result  of  this  study,  the  Commission  inaugurated  a  rule-making  procedure 
covering  the  use  of  games  of  chance  in  retailing. 

Enforcement  Policy  With  Respect  to  Mergers  in  the  Textile  Mill  Products 
Industry — Studies  by  this  Division  formed  the  basis  upon  which  these  merger 
guidelines  were  predicated.  Those  studies  showed  that  the  structure  of  the 
textile  mill  products  industry  was  changing  due  to  numerous  acquisitions  partic- 
ularly by  the  largest  firms :  to  substantial  increase  in  concentration  in  the  in- 
dustry and  in  specific  product  lines  and  to  a  trend  to  integration  among  the 
leading  textile  companies.  These  changes  have  raised  entry  barriers  into  an 
industry  traditionally  regarded  as  having  a  competitive  structure.  In  order  to 
arrest  these  marked  trends  away  from  a  competitive  structure,  the  Commission 
issued  its  guidelines  respecting  mergers  in  the  textile  mill  products  industry. 

Other  Staff  Studies — A  staff  report  titled  An  Economic  Analysis  of  Structural 
Changes  in  the  Fertiliser  Industry  and  Their  Competitive  Consequences  was 
completed  in  1969.  A  survey  of  the  automotive  parts  industry  was  also  completed 
and  summarized.  This  survey  was  undertaken  l>ecause  of  the  large  number  of 
possible  Section  7  violations  in  the  auto  parts  business  that  are  under  investiga- 
tion or  have  been  the  subject  of  formal  ecmplaints.  A  preliminary  study  of 
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household  consumer  products  is  under  way,  but  due  to  lack  of  staff  it  has  not 
been  given  adequate  attention.  Many  of  the  Division's  staff  have  also  worked 
on  the  Bureau's  study  of  conglomerate  mergers.  That  study  will  attempt  to  de- 
termine inter  alia,  the  impact  of  such  mergers  upon  competition  and  whether 
conglomerate  firms  tend  to  create  industries  that  are  not  competitively  structured. 

Case  Work — This  is  the  area  where  attempts  are  made  to  maintain  competition 
in  specific  markets  and  among  specfic  firms.  Failure  here  is  quite  likely  to  be 
final.  The  Division  was  active  on  all  fronts  in  this  area  in  1969. 

The  Division  maintains  a  day-by-day  surveillance  of  merger  activity  as  pub-' 
licly  reported.  Outstanding  or  significant  mergers  and  acquisitions  are  quickly 
brought  to  the  attention  of  the  Division  Chief  and  others  who  can  initiate  an 
investigation.  At  the  start  of  an  investigation,  the  Division  helps  to  prepare 
and/or  reviews  each  letter  of  inquiry  (aboiit  61  in  1069)  in  Section  7  investi- 
gations and  has  participated  in  the  collection  of  information  in  Section  5  in- 
vestigations. Analyses  of  the  data  gathered  during  investigation  were  prepared 
by  the  Division  for  about  58  matters.  The  Division  also  participated  actively 
in  most  of  the  Section  7  cases  that  were  at  the  trial  stage.  Compliance  work 
for  previously  issued  orders  as  usual  required  substantial  amounts  of  time. 
Such  work  always  has  a  high  priority,  however,  because  it  is  at  the  compli- 
ance stage  where  restoration  of  competition,  temporarily  lost  through  merger, 
occurs. 

Consutner  Protection — The  Commission's  program  for  consumer  protection 
was  supported  by  the  work  of  this  Division  in  a  number  of  ways  in  1969.  Hear- 
ings held  as  a  result  of  the  Division's  report  on  games  of  chance  resulted  in 
the  issuance  of  trade  regulation  rules  respecting  the  use  of  such  games.  The 
Division  is  cooperating  with  the  Division  of  General  Trade  Restraints  in  an 
investigation  to  determine  if  lower  prices  to  the  user  for  hearing  aids  and  ac- 
cessories can  be  achieved.  The  Division  is  working  closely  with  other  FTC  staff 
groups  to  ascertain  the  effects  of  the  use  of  extensive  advertising  programs  by 
synthetic  fiber  firms.  Such  programs  may  have  as  one  of  their  effects  the  arti- 
ficial enhancement  of  fiber  prices  and  so  make  apparel  using  those  fibers  more 
expensive  to  the  consumer.  The  Division  has  under  way  a  study  of  the  marketing 
of  household  consumer  products.  This  study  may  disclose  the  relative  impor- 
tance of  non-price  competition  in  the  sale  of  such  products  and  the  cost  to  the 
consumer  of  such  methods  of  competition. 

Programs  for  1911 

Maintaining  Competition:  Significant  activities  planned  for  1971  include: 

(1)  Pre-Mergcr  Notification — This  project  was  begun  in  May  1969  in  close 
cooperation  with  the  Division  of  Mergers.  The  project  will  obtain  data  about 
the  largest  mergers  and  acquisitions  directly  from  the  parties  concerned.  Already 
about  a  half  dozen  investigations  have  been  opened  as  a  result  of  information 
received. 

(2)  Study  of  Conduct  and  Performance  of  Conglomerate  Mergers — It  is 
planned  that  substantial  time  will  be  allocated  by  this  Division  to  Part  2  of  this 
study  of  conglomerate  mergers,  particularly  referring  to  the  effect  of  larger  con- 
glomerates on  industry  structure,  conduct  and  performance.  This  will  involve 
a  study  of  the  motives  for  merger,  and  the  financial  and  efliciency  consequences 
of  merger  activities  of  nine  large  acquiring  firms. 

(3)  Study  of  Industries  Affected  hy  Conglomerate  Mergers — This  will  involve 
an  in-depth  investigation  of  the  effects  on  competitive  behavior  and  performance 
in  a  series  of  industries  affected. 

(4)  Study  of  Company  Takc-Orer  Attempts — Begun  as  an  adjunct  to  the  study 
of  conglomerate  mergers,  this  investigation  can  result  in  valuable  insights  into 
the  manner  in  which  many  mergers  are  planned  and  executed.  Take-over  at- 
tempts can  weaken  competitive  aggressiveness  because  expensive  management 
talent  must  spend  time  fighting  off  the  cori>orate  raider  rather  than  attending  to 
the  firm.s'  business. 

(5)  Dairy  Industry  Study — This  involves  a  review  of  recent  developments  in 
the  industry  in  respect  to  such  factors  as  vertical  integration,  private  branding, 
price  discrimination,  milk  marketing  orders,  economies  of  scale  in  processing 
and  marketing  and  related  factors  as  a  basis  for  providing  the  Commission  with 
a  factual  basis  for  its  surveillance  of  mergers  in  the  industry. 

(6)  Industry  Guidelines  for  Merger  Enforcement — The  Commission  has  di- 
rected the  Bureau  of  Economics  to  prepare  a  study  as  to  the  types  of  enforce- 
ment guidelines  which  might  be  adopted  for  the  apparel  industry.  It  is  antici- 
pated that  other  industries,  including  forest  products,  may  also  be  studied  in 
order  to  formulate  merger  enforcement  guidelines. 
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(7)  Household  Consumer  Products— The  study  should  yield  valuable  insights 
into  the  nature  and  causes  of  changes  in  industry  structure  in  this  field. 

Consumer  Protection 

Sweepstakes— As  a  follow-up  of  the  recently  enunciated  trade  practice  rules 
covering  games  of  chance  in  grocery  and  gasoline  retailing,  the  Commission  is 
in  the  process  of  developing  proposed  rules  to  cover  sweepstakes  promotions. 
This  Division  may  be  called  upon  to  assist  in  this  area. 

In  order  to  evaluate  the  personnel  needs  of  the  Division  of  Economic  Evidence 
in  1971,  it  is  important  to  recognize  the  central  role  this  Division  should  play 
in  the  Commission's  enforcement  program.  This  role  must  be  meshed  with  the 
changing  broad  problems  affecting  our  competitive  economy  with  the  view  to 
establishing  important  priorities.  A  case  in  point  is  the  allocation  of  resources 
as  between  two  major  problem  areas,  namely  the  escalating  conglomerate  merger 
movement,  on  the  one  hand,  and  the  study  of  concentrated  industries  on  the 
other.  The  staff  is  devoting  a  major  portion  of  its  resources  to  the  first  problem, 
while  making  plans  for  moving  into  the  concentrated  industry  studies.  A  basic 
premise  for  future  planning  may  be  that  some  solution  may  be  brought  to  bear 
upon  the  wave  of  conglomerate  mergers  which  would  enable  us  to  allocate  a 
greater  amount  of  resources  to  concentrated  industry  questions.  This  would  not 
mean,  of  course,  that  merger  problems  would  not  continue.  Rather  it  would  mean 
that  we  should  move  to  implement  economic  assistance  to  divisions  other  than 
the  Division  of  Mergers,  most  notably  General  Trade  Restraints  and  Discrimi- 
natory Practices  as  efforts  are  made  to  solve  the  problems  posed  by  the  concen- 
trated industries. 

In  short,  in  planning  manpower  requirements  it  is  essential  that  the  operations 
of  the  Division  of  Economic  Evidence  be  keyed-in  to  broad  developments  involv- 
ing potential  enforcement  questions  so  that  the  available  manpower  may  be 
best  deployed. 

DIVISION  OF  FINANCIAL  STATISTICS 

The  Division  of  Financial  Statistics  produces,  jointly  with  the  Securities  and 
Exchange  Commission,  the  Quarterly  Financial  Report  for  Manufacturing  Corpo- 
rations. This  publication  is  the  basic  and  oflicial  government  source  of  current 
facts  on  the  financial  condition  and  operating  results  of  a  major  segment  of  the 
nation's  economy — corporate  manufacturing.  (Nearly  one-third  of  the  national 
income  originates  in  corporate  manufacturing;  manufacturing  corporations  ac- 
count for  more  than  half  of  all  corporate  profits.) 

According  to  the  latest  of  these  quarterly  reports,  there  are  87  multi-billion- 
dollar  manufacturing  corporations.  They  own  nearly  half  of  the  total  assets 
of  all  corporate  manufacturers.  Also,  a  total  of  569  firms,  each  with  assets  in 
excess  of  $100  million,  own  nearly  three-fourths  of  all  corporate  manufacturing 
assets. 

Bureau  Summary — Increases  1971 

In  order  to  carry  out  the  activities  described  in  detail  for  this  Bureau,  an 
additional  five  positions  and  $59,000  are  requested.  In  addition,  funds  totaling 
$15,000  are  necessary  in  1971  for  the  Bureau  to  annualize  the  mandatory  costs  of 
the  1970  Pay  Act  The  requested  resources  are  summarized  below : 

Division  of  Economic  Evidence : 
1  GS-9  economist 
1  GS-11  economist 

2 $20,  000 

Division  of  Industry  Analysis : 
1  GS-13  economist 
1  GS-11  economist 
1  GS-9  economist 


3 


36,  000 


Personnel  compensation   (5  new  positions) 56  000 

Annualization  of  1970  Pay  Act  costs -15  000 

Travel ii:.:":::::  3',  000 

Total  increase — 1971 74  qoo 
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Other  Expenses 


The  sum  of  $3,487,500  is  required  for  costs  other  than  salaries  for  1971.  These 
costs  are  itemized  below  : 


Allotment,         Requested,  Increases, 

fiscal  year  fiscal  vear  fiscal  year 

Item  of  expense  1970  IS'i  1S71 


Personnel  benefits Jl 

Travel  and  traiisportatjon  of  persons --- - 

Transportation  of  things 

Rent,  communications,  and  utilities --• 

Printing  and  reproduction 

Other  services -- 

Supplies  and  materials 

Equipment^.- - -• 

Total - --- ---- 3,365,500         3,487,500  122,000 


$1,306,000 

$1,  337,  000 

$31,000 

697, 500 

727,  500 

30,000 

9,000 

11,000 

2,000 

493,  000 

518,000 

25,  000 

140,  000 

155,000 

15,  000 

249,  000 

259, 000 

10,  000 

230,  000 

234,000 

4,000 

241,000 

246, 000 

5,000 

PEESONNEL   BENEFITS 


The  sum  of  $1,337,000  is  required  for  personnel  benefits  as  shown  in  the 
following  table.  These  benefits  are  statutory,  and  the  cost  reflects  the  Commis- 
sion's pro  rata  share  for  these  items.  Funds  necessary  to  annualize  the  manda- 
tory costs  of  the  1970  Pay  Act  are  included  in  the  1971  request. 


I 


Allotment,        Requested,  Increases, 

fiscal  year         fiscal  year  fiscal  year 

1970  1971  1971 


CSC  retirement  fund - - ^'■'l^.'Z  ^^-^IIZ             ^^llm 

CSC  employee  life  msurance 53,000  54,000                  1,000 

Employee  health  benefits... —  -  105,000  108,000                 2,000 

Employers  share  PICA  taxes 8,500                 8,500 

Public  health  services --- 5,000                5,000 

Incentive  awards.... - 3,000                3,000 

Allowance  for  uniforms ^ou :>w 

jotal 1,306,000  1,337,000                31,000 


TBAVEL  AND  TRANSPOETATION  OF  PERSONS 

The  amount  of  $727,500  is  required  for  travel  expenses  in  1971  which  is  an 
increase  of  $30,000  over  the  allocation  for  1970.  This  amount  will  provide  for  the 
payment  of  transportation  expenses,  rental  of  automobiles,  subsistence,  incidental 
expenses  and  mileage  costs  for  the  use  of  privately  owned  automobiles  for  official 
travel.  Per  diem  costs  have  increased  sharply  as  a  result  of  the  increased  rates 
authorized  pursuant  to  P.L.  91-114. 

The  increase  of  $30,000  is  explained  and  justified  in  the  Bureau  requests  as 
follows:  $45,000  for  Field  Operations;  $21,000  for  Deceptive  Practices;  $6,000 
for  Restraint  of  Trade  :  $50,000  for  Textiles  and  Furs  :  $5,000  for  General  Counsel ; 
and  $3,000  for  Economics.  This  increase  is  required  to  provide  travel  for  new 
professional  employees.  It  is  estimated  that  20  of  these  will  travel  an  average 
of  35  days  per  year.  Also,  1970  per  diem  increase  will  bring  minimum  cost  of  all 
travel  to  an  average  of  $45  per  day. 

TRANSPORTATION  OF  THINGS 

Funds  in  the  amount  of  $11,000  are  requested  for  this  item  in  1971,  which  is  an 
increase  of  $2,000  over  the  allocation  for  1970  which  will  be  needed  to  defray  the 
costs  of  moving  households  goods  and  increased  allowances  for  field  employees 
who  are  transferred  during  the  year  in  accordance  with  P.L.  89-516  and  Bureau 
of  the  Budget  Circular  A-56. 
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RENTS,    COMMUNICATIONS   AND   UTILITIES 

Rents  and  vtilities 

It  is  estimated  that  $131,000  will  be  needed  for  payment  to  General  Services 
Administration  in  1971  for  space,  which  represents  no  increase  over  1970.  Space 
will  be  required  in  the  field  offices  as  well  as  in  Washington. 

In  1971,  an  additional  $25,000  is  requested  to  provide  two  disc  storage  units 
and  to  annualize  the  cost  of  tape  drives  installed  in  1970.  (See  Division  of  Data 
Processing  for  detailed  justification.) 

Allotment,         Requested,  Increases, 

fiscal  year  fiscal  year  fiscal  year 

1970  1971  1971 

Additional  space  rental  (GSA) $131,000  $131,000 

ADP  equipment  rental 34,000  59,000  $25,000 

Xerox  and  printshop  equipment  rental 63,000  63,000 

Total.. 228,000  253,000  25,000 

Communication  services 

Funds  in  the  amount  of  $265,000  are  requested  for  communication  services 
in  1971,  which  represents  no  increase  over  1970.  These  funds  are  necessary  for 
telephone,  telegraph,  and  postal  services,  the  installation  of  additional  equipment, 
and  recurring  service  charges. 

PRINTING   AND   REPRODUCTION 

Funds  in  the  amount  of  $155,000  are  requested  for  printing  of  the  Commission's 
volume  of  Decisions,  statutes,  court  briefs,  and  miscellaneous  administrative 
printing.  This  represents  an  increase  of  $15,000  over  1970  for  printing  an  extra 
volume  of  Commission  Decisions. 

OTHER    SERVICES 

This  account  includes  all  items  of  expenditure  not  otherwise  classified.  The 
increases  are  principally  related  to  higher  costs. 


Allotment,        Requested,  Increases, 

fiscal  year         fiscal  year  fiscal  year 

1970        1971        1971 


Building  alterations 

Repairs  to  equipment 

Stenographic  reporting  services 

Exhibits  and  testing 

Employee  training 

Miscellaneous  expenses 

Special  services— Government  agencies: 

BOASI— Corporate  statistics 

Internal  revenue— Corporate  statistics- 
Total 


$70,  000 
30,  000 
38,  000 
66,  000 
25,  000 
5,000 

6,000 

$75,  000 
35,  000 
38,  000  .... 
61,  000 
28,  000 
7,000 

6,  000  .  . 

$5,  000 
5,000 

""-Bi'ooo 

3,000 
2,000 

9,000 

9,  000  .... 

249,  000 

259,  000 

10,  000 

STXPPLIES   AND   MATERIALS 


Funds  in  the  amount  of  $234,000  are  requested  for  supplies  and  materials,  rep- 
resenting an  increase  of  $4,000  over  the  allocation  for  1970.  This  increase  is  nec- 
essary because  of  the  increased  cost  of  supplies  and  materials. 

Included  in  this  request  is  the  cost  of  the  annual  library  order  for  subscrip- 
tions and  publications  amounting  to  approximately  $60,000. 
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EQUIPMENT 

Funds  in  the  amount  of  $246,000  are  requested  for  new  equipment  in  1971, 
which  represents  an  increase  of  $5,000  over  1970  to  provide  the  following  items : 

Cigarette  laboratory  and  scientific  equipment $70,  000 

Desks,  chairs,  typewriters,  etc.  for  new  clerical  employees 22,  000 

Furniture  for  new  professional  employees 16,  000 

Additional  multilith   machines . 9,  000 

Replacement  of  worn  out,  obsolete  equipment  consisting  of  type- 
writers, other  office  machines,  furniture,  and  print  shop  equip- 
ment    103,  000 

Purchase  of  duplicating  equipment  now  on  rental 26,  000 

Total   246,  000 


1971  Federal  Trade  Commission  Budget,  BOB  Hearing,  October  17,  1969 
I.  THE  AMERICAN  BAR  ASSOCIATION  STUDY 

QUESTIONS 

I.  The  American  Bar  Association  Study 

A.  What  are  your  views  on  the  specific  criticisms  of  the  ABA  study  in  the 
following  areas? 

(1)  Delay  in  handling  case  workloads. — In  regard  to  handling  ease  workloads, 
the  ABA  study  is  accurate  in  stating  that  this  has  always  been  a  problem  at  the 
Commission.  I  recognized  this  and  when  I  was  appointed  Chairman,  I  instituted 
various  changes  in  our  rules  and  practices  which  have  been  successful  in 
eliminating  much  delay  in  the  disposition  of  matters.  These  changes  were  :  (1)  a 
new  consent  settlement  procedure,  where,  rather  than  having  cases  go  to  hearing 
examiners  with  the  option  for  consent  settlement  any  time  during  the  formal 
procedures,  consents  had  to  be  taken  prior  to  the  beginning  of  formal  procedures. 
This  eliminated  much  delay  on  formal  adjudicative  casework;  (2)  adoption  of  a 
rule  requiring  that  hearings  be  held  in  one  place  and  continue  until  completed. 
Here  again  the  adjudicative  process  was  speeded  up ;  and  (3)  obtaining  voluntary 
assurances  where  such  were  applicable  rather  than  the  issuance  of  formal 
complaints  cut  down  on  unnecessary  investigative  work. 

The  appearance  of  delay  on  Commission  investigations  is  caused  by  lack  of 
adequate  manpower  to  completely  carry  out  investigations  expeditiously  while 
at  the  same  time  our  investigative  staff  works  on  special  projects  for  the 
Commission. 

At  one  time  during  this  past  fiscal  year  85  of  our  105  field  attorneys  were 
engaged  on  special  projects  required  by  this  Commission  and  case  work  had  to  be 
held  up  pending  completion  of  these  si)ecial  studies.  ( See  statements  from  C.  R. 
Moore,  October  14, 1969 ;  W.  L.  Tinley,  October  9, 1969,  transmitting  memorandum 
from  C.  G.  Miles,  July  28,  1969;  and  Frank  C.  Hale,  September  24,  1969.) 


memorandum 

October  14, 1969. 
To  :  John  N.  Wheelock,  Executive  Director. 

From  :  Chas.  R.  :Moore.  Acting  Director.  Bureau  of  Field  Operations. 
Subject :  1971  Budget  Hearing  October  17,  1969. 

In  answer  to  the  questionnaire  furnished,  the  Bureau  of  Field  Operations  sub- 
mits the  following  information — 

I.  A.  With  respect  to  the  ABA  study  criticism  of  the  delay  in  handling  case 
workload,  insofar  as  the  field  investigations  are  concerned,  the  criticism  is 
unjustified.  During  fiscal  1969  and  up  to  the  present  time,  this  Bureau  has  made 
a  concerted  drive  to  reduce  the  caseload  and  particularly  the  number  of  old 
cases. 

The  caseload  has  been  reviewed  repeatedly  with  the  view  to  giving  priority 
handling  to  the  most  important  investigations  outstanding  and  to  see  that 
available  manpower  is  most  effectively  utilized  in  rapidly  disposing  of  all  cases. 

Much  has  been  accomplished  in  this  regard  notwithstanding  the  many  special 
assignments  and  projects  which  were  also  assigned  to  the  field  offices.  These 
special  projects  took  away  manpower  from  the  regular  case  work  in  proportions 
not  experienced  since  the  last  general  mobilization  of  the  economy  for  war. 
During  the  last  quarter  of  1969,  there  were  at  least  85  investigating  attorneys 
out  of  a  force  of  150  field  attorneys  who  had  to  be  taken  off  their  regular  as- 
signments, including  older  cases,  for  extended  periods  of  time  for  special  pro- 
jects such  as  truth-in-lending  magazine  salesmen,  auto  sticker  (Monroney)  pric- 
ing, etc.  Notwithstanding  this,  substantial  progress  is  being  made  in  the  elimi- 
nation of  all  old  cases. 
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Further,  about  40  new  field  attorneys  have  recently  been  recruited  for  the 
field  oflSces.  These  new  additions  should  greatly  facilitate  the  handling  of  field 
investigation  of  cases,  special  projects,  etc.,  as  soon  as  they  receive  the  neces- 
sary training. 

Federal  Trade  Commission 
transmittal  slip 

To :  John  A-  Delaney 
Re  Budget  Question 
I  A  (D— Delay  in 
Handling  Case  Workloads. 


For: 

n  Approval. 

a 

Signature. 

D 

Recommendation 

D 

Remark. 

D 

Information. 

D 

To  check. 

D 

Previous  papers. 

D 

File. 

D 

Prepare    reply. 

D 

See  me. 

D 

Necessary  action. 

D 

Note  and  return. 

□  For  Analysis. 

From  :  Wilmer  L.  Tinley 
Date  October  9, 1969. 

Remarks :  This  is  the  memorandum  I  referred  to  yesterday  which  I  think 
will  be  helpful  to  the  Chairman  in  the  Budget  hearing  on  October  17,  1969  in 
responding  to  Question  I  A  (1)  concerning  criticisms  with  respect  to  delay  in 
handling  case  workloads. 

In  addition  to  the  procedures  in  the  attached  memorandum,  the  Chairman 
may  also  desire  to  refer  to  the  Commission's  publication  in  the  Federal  Register 
on  8-11-69  delegating  authority  to  Bureau  Directors  and  Assistants  to  issue 
investigational  subpoenas,  which  was  essentially  for  the  purpose  of  reducing 
delays  in  investigations. 

He  may  also  desire  to  note  that  on  6-4-69  the  Commission  referred  to  the 
General  Counsel  suggestions  by  several  hearing  examiners  (in  response  to  Com- 
mission Minute  of  2-26-69)  for  reducing  delays  in  trials ;  and  that  the  General 
Counsel  referred  this  to  the  Rules  Committee  which  now  has  under  consideration 
specific  proposals  of  this  sort  to  submit  to  the  Commission. 


memorandum 

July  28, 1969. 
To :  John  N.  Wbeelock,  Executive  Director. 
From  :  Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 

Subject :  Commission  Minute  Dated  June  11,  1969,  Relative  to  Delay  of  Cases, 
Particularly  of  Tyi>e  of  Delay  in  File  No.  631  0235,  Gabriel  Co.,  Closed  by 
Commission  Minute  of  Same  Date. 

By  Minute  date  June  11,  1969,  the  Commission  directed  the  Bureaus  of  Re- 
straint of  Trade  and  Field  Operations  to  inform  the  Commission  of  procedures 
which  can  be  adopted  to  eliminate  the  type  of  delay  which  occurred  in  File  No. 
631  023.5. 

The  investigation  in  this  matter  was  initiated  in  1963.  On  May  13,  1963,  the  file 
was  forwarded  to  the  Bureau  of  Field  Operations :  on  May  3,  1968,  the  Bureau 
of  Meld  Operations  forwarded  the  investigational  files  to  this  Bureau;  and,  on 
March  12.  1969.  this  Bureau  forwarded  the  files,  j\'ith  recommendation  for  clos- 
ing, to  the  Commission.  (The  Bureau  of  Field  Operations  is  submitting  a  sep- 
arate memorandum  w^hich  deals  with  the  history  of  assignments  in  the  field  of- 
fices to  date  of  completion  of  the  investigation.  The  assignments  and  transfers 
to  field  offices  will  not,  therefore,  be  repeated  here. ) 

This  Bureau  has  been  dealing  with  this  subject  for  some  time.  In  an  effort  to 
solve,  administratively,  the  joint  problems  of  manix)wer  and  delay,  this  Bureau 
proposed  a  Planning  and  Priorities  Program  to  the  Commission  by  memorandum 
dated  December  24,  1968.  I  recommend,  again,  that  the  Commission  consider  and 
approve  the  pending  Planning  and  Priorities  Program  as  a  basis  for  selection 
of  cases,  initiation  of  investigations,  evaluation  of  pending  cases  and  a  system  for 
re-evaluation  of  cases  in  relation  to  manpower  and  workloads.  -. 
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The  Bureau  has  made  a  great  effort  to  adjust  its  caseload  and  complete  the 
highest  priority  assigmments  of  the  Commission  in  relation  to  its  available  man- 
power. With  our  memorandiun  of  June  13,  1969,  we  forwarded,  a  list  of  109  direc- 
tives, covering  a  broad  range  of  Commission  directives  to  the  Bureau  in  a 
without  evaluation  as  to  manpower  commitments.  However,  in  adjusting  the 
directives,  covering  a  broad  range  of  Commission  directives  to  the  Bureau  in  a 
six  month  period.  All  Commission  directives  are  accorded  the  highest  priority 
without  evaluation  as  to  manpower  commitments.  However,  in  adjusting  the 
special  directives  to  manpower,  we  are  aware  that  such  adjusting  displaces  an- 
other assignment.  It  does  result  in  cases  getting  older.  Even  with  the  adjustments 
being  made,  this  Bureau  completed  over  300  cases  which  were  pending  18  months 
or  more. 

The  Bureau  has  developed  and  is  currently  using  procedures  which  will  head 
off  delays  occurring  during  the  various  phases  of  a  case.  However,  these  pro- 
cedures have  been  developed  on  an  ad  hoc  basis.  In  brief,  these  procedures  are  as 
follows : 

1.  A  memorandum  of  April  18,  1909  by  the  Director,  of  this  Bureau 
provides  in  effect,  that  proposed  complaints  submitted  by  the  staff  will  be 
forwarded  to  the  Director  within  30  days,  or  that  a  report  will  be  submitted 
as  to  why  not.  This  is  intended,  of  course,  to  avoid  prolonged  delays  in  con- 
nection with  matters  in  which  staff  attorneys  have  prepared  and  submitted 
complaints. 

2.  A  memorandum  of  June  10,  1969  by  the  Director  of  this  Bureau  provides 
in  effect,  that  when  a  7-digit  matter  is  received  from  the  Bureau  of  Field  Op- 
erations, a  copy  of  the  history  sheet  be  sent  to  Mr.  Lipsky.  This  will  enable 
the  Director's  Office  to  keep  track  of  such  matters  and  their  progress.  This 
is  limited  to  7-digit  matters  received  from  the  Bureau  of  Field  Operations. 
I  find  no  comparable  procedure,  however,  for  dealing  with  7-digit  matters  in 
this  Bureau  which  have  not  been  assigned  to  the  field. 

3.  In  response  to  a  request  of  January  28,  1969  by  the  Chief,  Compliance 
Division  of  this  Bureau,  the  Acting  Director  of  the  Bureau  of  Field  Opera- 
tions, on  April  16,  1969.  instituted  a  procedure  in  the  field  offices  to  provide 
more  meaningful  progress  reports  and  completion  dates,  and  to  provide  for 
regular  re-evaluation  by  the  Attorney  in  Charge  for  reassignment  of  cases 
which  are  aging  unduly. 

4.  By  a  notice  to  the  staff  of  this  Bureau,  on  October  11,  1968,  the 
Acting  Director  reported  a  procedure  agreed  upon  with  the  Bureau  of 
Field  Operations  to  enable  the  staff  to  make  an  informative  status  or 
interim  report  on  matters  returned  to  the  staff  by  the  Commission.  Essential- 
ly this  procedure  provides  for  inquiry  by  the  responsible  attorney  in  this 
Bureau  to  the  Bureau  of  Field  Operations  concerning  the  status  of  the 
matter  at  least  10  days  before  expiration  of  the  time  limit.  This  procedure 
is  designed  to  deal  particularly  with  matters  involving  responses  to  Com- 
mission directives. 

5.  AM  6-051. 14D (4)  provides  for  a  simplified  procedure  for  submitting 
acceptable  recommendations  by  the  field  attorneys  for  closing  7-digit  in- 
ve!5tigations.  This  procedure  was  intended,  among  other  things,  to  expedite 
the  handling  of  such  matters  and  to  avoid  the  preparation  of  extensive 
memoranda  which  would  do  no  more  than  summarize  the  memoranda  of  the 
field  attorneys. 

6.  AM  6-055.4  provides,  in  effect,  that  assurances  of  voluntary  compliance 
shall  be  forwarded  to  the  Commission  within  60  days  after  they  are  received 
from  the  field  or  are  executed  by  attorneys  in  this  Bureau,  subject  to 
extension  by  the  Division  Chief. 

7.  AM  6-051.15  provides,  in  effect,  for  expedition  in  the  handling  of 
this  Bureau  of  recommendations  by  field  offices  for  complaint.  Such  recom- 
mendations are  to  be  immediately  assigned,  and  within  30  days  a  time  is 
to  be  fixed  for  their  submission. 

While  the  foregoing  measures  suggest  steps  taken  by  this  Bureau  to  eliminate 
problems  of  delay,  they  do  not  provide  for  the  basis  of  dealing  with  the  overall 
problem  of  manpower  and  expedition  of  cases.  The  Bureau  of  Field  Operations 
and  this  Bureau  make  every  effort  to  coordinate  work  demands  in  the  frame- 
work of  available  manpower. 

In  specific  cases,  as  they  occur,  the  staff  of  this  Bureau  contacts  the  Bureau 
of  Field  Operations.  While  the  Bureaus  have  coordinated  their  efforts  and 
have  moved  particular  cases,  it  is  at  the  exi)ense  of  other  cases. 
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I  recommend,  again,  that  the  Commission  consider  and  approve  the  Planning 
and  Priorities  Program,  proposed  by  this  Bureau  on  December  24,  1968. 
Respectfully  submitted, 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 


BXJREAU    OF    THE    BUDGET    QUESTIONS 

(Submitted  by  Frank  C.   Hale— 1969) 

Question  I.  A  ( 1 ) .  Delay  in  handling  case  workloads. 

You  have  asked  for  views  on  specific  criticisms  of  the  ABA  study  with  respect 
to  delay  in  the  handling  of  case  workloads. 

The  ABA  study  accurately  reports  that  "the  problems  of  delay  have  vexed  the 
FTC  ever  since  it  was  established — ".  Practically  every  study  made  of  the 
Commission,  whether  by  persons  outside  the  Commission  or  by  staff  members, 
has  devoted  considerable  attention  to  the  problem  of  delay.  When  I  came  to  the 
Commission  1961,  this  was  one  of  the  first  problems  I  attempted  to  deal  with. 
Through  various  changes  in  our  rules  of  practices  for  adjudicative  proceedings, 
we  have  succeeded  in  eliminating  much  of  the  delay  in  disposing  of  matters  in 
which  complaints  have  issued.  For  example,  we  have  adopted  a  rule  which  re- 
quires that,  wherever  practicable,  hearings  shall  be  held  in  one  place  and  con- 
tinue without  suspension  until  concluded.  Our  prehearing  discovery  procedures, 
were  revised,  as  were  procedures  for  interlocutory  appeals.  These  and  other 
revisions  were  designed  to  speed  up  adjudicative  proceedings. 

Delay  in  the  handling  of  investigations  can  result  from  (1)  lethragy  or  inept- 
ness  on  the  part  of  individuals,  or  (2)  from  inappropriate  or  cumbersome  pro- 
cedures, such  as,  for  example,  excessive  review,  or  (3)  from  too  large  workloads. 
There  is  no  question  but  that  too  large  workloads  is  the  principle  cause  for  the 
delay  in  the  handling  of  investigations  criticized  by  the  ABA  commission.  We 
are  simply  trying  to  do  too  much  with  too  little. 

Let  me  cite  some  statistics  about  the  workload  in  our  Bureau  of  Deceptive 
Practices.  At  the  end  of  Fiscal  year  1967,  there  were  1210  investigations  pending. 
During  that  year  a  total  of  666  new  investigations  were  open.  1210  investigations 
are  simply  too  many  for  the  staff  to  handle.  Delays  were  bound  to  and  did  occur. 
In  Fiscal  1968,  we  began  a  concentrated  effort  to  reduce  the  caseload  to  manage- 
able limits.  Since  a  majority  of  the  Bureaus'  resources  are  committed  to  required 
programs  such  as.  Fair  Packaging  and  Labeling,  D.C.  Consumer  Protection, 
Cigarette  Advertising,  etc.  the  only  way  the  workload  could  be  reduced  was  by 
not  opening  new  investigations.  In  Fiscal  1968,  only  388  new  investigations  were 
initiated  and  at  the  end  of  that  year,  the  caseload  had  been  reduced  to  1076 
investigations.  But  this  was  still  too  large  especially  since  the  Bureau  had  been 
given  the  additional  assignment  of  administering  a  Truth  in  Lending  Law,  as 
well  as,  a  number  of  other  project-type  assignments.  The  policy  of  being  highly 
selective  in  opening  new  cases  was  continued  through  Fiscal  1969,  when  only  1^ 
investigations  were  initiated.  By  the  end  of  Fiscal  1969,  the  Bureaus  caseload 
had  been  reduced  to  781  investigations. 

We  are  attempting  to  deal  with  the  problem  of  delay  every  way  we  can  think 
of,  including  demanding  more  from  the  professional  staff,  streamlining  pro- 
cedures wherever  possible,  and  reducing  the  workload  to  manageable  limits. 


memorandum 

September  24,  1969. 
To :  Professional  Staff,  Bureau  of  Deceptive  Practices. 
From  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 
Subject :   Field  OflBce  Recommendations  for  Consent  Orders  or  Assurances  of 
"Voluntary  Compliance. 
The  Commission  has  directed  that  all  field  oflSce  recommendations  for  con- 
sent orders  or  assurances  of  voluntary  compliance  be  acted  upon  by  the  head- 
quarters staff  within  30  days  and  moved  to  the  Commission  or  returned  to  the 
field  within  that  period  of  time. 

It  was  further  directed  that  exceptions  to  this  policy  should  not  be  made  by 
supervisory  personnel  except  for  the  most  compelling  reasons,  which  should  not 
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include  the  normal  shortage  of  manpower  or  pending  assignments  to  "higher 

priority"   matters,  and  that  consent  orders  and  AVC's  should  themselves  be 

regarded  as  high  priority  matters. 

Frank  C.Hale. 


MEMORANDUM 

SEa'TEMBEE   8,    1969. 

To :  Executive  Director. 

From :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 

Subject :  Proposed  Time  Limitation  on  Investigations. 

Thiji  is  in  respon-se  to  your  request  for  comment  on  the  proposal  that  the  Com- 
mission direct  that  "all  formal  investigations  oi^e.ned  by  the  staff  be  limited  to 
a  maximum  authorization  of  400  man  hours  and  a  maximum  duration  of  six 
months,  unless  the  Eexecutive  Director  personally  waives  the  limitation  ui>on 
a  request  made  personally  by  the  Bureau  Director  on  a  showing  of  good  cause". 

The  objectives  of  the  proposal,  as  I  understand  it,  are  to  insure  that  the  staff 
does  not  spend  an  exces'^ive  amount  of  time  on  cases  in  which  there  is  little 
public  interest,  sometimes  characterized  as  trivia,  and  to  insure  that  unneces- 
sary delay  does  not  occur  in  the  handling  of  cases.  I  certainly  do  not  quarrel 
with  these  objectives.  Mr.  Rogal  and  I  have  spent  a  considerable  amount  of  time 
during  the  past  15  months  in  an  effort  to  accomplish  these  objectives.  We  have  in- 
stituted numerous  procedures  and  controls  to  deal  with  the  problem  and  progress 
ha.--  been  made,  but  we  recognize  that  it  has  not  been  solved.  There  are  investi- 
gations still  in  the  Bureau  on  which  it  appears  that  an  excessive  number  of 
man  hours  have  been  spent  and  there  are  investigations  which  have  been  pend- 
ing too  long.  Everyone  of  these  investigations  is  being  reviewed  and  action  is 
being  and  will  be  taken  to  clean  up  our  docket. 

While  I  am  in  complete  accord  with  the  objectives  of  the  proposal,  I  believe 
that  adopting  it  in  its  present  form  would  create  more  problems  than  it  would 
solve.  Among  other  things,  the  procedures  it  would  he  necessary  to  establish  to 
comply  with  such  a  directive  would  be  unduly  burdensome  and  would  require 
considerable  time.  For  example,  suppose  a  case  is  being  investigated  in  a  field 
office  and  the  attorney  has  spent  around  350  hours  on  it.  He  knows  that  it  is 
going  to  take  more  than  50  hours  to  complete  his  work.  He  would  have  to  take 
time  out  and  write  an  explanation  and  ask  for  an  extension.  His  request  would 
have  to  be  reviewed  by  the  Attorney-in-Charge  of  his  office,  by  the  Director  of 
Field  Operations,  by  the  Director  of  the  cognizant  bureau,  and  by  the  Executive 
Director.  If  an  extension  should  be  granted  for  the  investigating  attorney  to  com- 
plete his  work.  I  assume  the  headquarters  attorney  would  have  to  request  an- 
other exten.sion  when  the  case  reaches  him.  In  short,  I  think  the  proposal  is  im- 
practical and.  I  would  like  to  think,  unnecessary.  It  is  true  that  we  have  had 
cases  on  which  too  much  time  was  spent  and  in  \^hich  there  was  too  much  delay. 
We  have  been  severely  criticized.  Other  cases  like  these  will  be  going  to  the 
Commission  and.  no  doubt,  there  will  be  more  criticism.  These  relatively  few 
'■horrible  examples",  in  my  opinion,  should  not  prompt  the  Commission  to  issue 
im})ractical  directions. 

The  problem  which  the  proposal  seems  designed  to  deal  with  is  a  management 
problem  which  should  be  dealt  with  at  the  bureau  level.  The  Commission  has 
made  it  very  clear  that  it  does  not  want  the  staff  to  siiend  its  time  on  trivia  (but 
what  is  trivia  to  some  is  not  always  trivia  to  others)  and  that  all  unnecessary 
delay  should  be  eliminated.  That  should  be  all  the  direction  bureau  and  manage- 
ment needs  from  the  Commission. 

The  proposed  limit  of  400  man  hours  on  an  investigation  would  be  ample  for 
most  of  the  cases  originating  in  the  Bureau  of  Deceptive  Practices,  but  the  prac- 
tical problems  mentioned  above  seem  to  me  to  outweigh  any  advantages  from 
imposing  such  a  limitation.  In  fiscal  1968.  ^he  average  number  of  manhours  spent 
on  477  cases  closed  was  227 ;  in  fiscal  1909  the  average  was  288  on  451  cases. 
The  six  months  duration  limitation  would  cause  i)roblems.  Obviously,  if  we  could 
assign  a  matter  to  an  attorney  and  give  him  no  other  assignment,  he  could  com- 
plete almost  any  matter  in  less  than  six  months.  But  we  simply  cannot  work  that 
way.  Every  attorney  has  a  sizeable  docket  and  priorities  have  to  be  determined. 
The  Attorneys-in-Charge  of  field  offices  and  the  management  of  the  Washington 
bureaus  must  work  together  in  determining  priorities.  There  is  need  for  all 
attorneys,  and  particularly  the  division  chiefs,  to  continuously  review  their 
dockets  to  be  sure  that  investigations  are  not  unduly  delayed.  This  is  being  done 
in  our  Bureau. 
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Instead  of  the  specific  direction  which  has  been  proposed,  I  suggest  that  con- 
sideration be  given  to  directing  that  a  periodic  review  (possibly  at  the  end  of 
each  six  months)  be  made  of  every  investigation  which  has  been  pending  for  a 
specified  period  of  time  (one  year  for  deceptive  practice  cases  is  suggested)  and 
that  a  report  setting  forth  results  of  the  review  be  submitted  to  the  Commission. 
Respectfully  submitted, 

Frank  C.  Hale. 


memorandum 

September  3,  1969. 

To :  Mr.  Frank  C.  Hale ;  Mr.  Cecil  G.  Miles,  Mr.  C.  R.  Moore. 
From  John  N.  Wheelock,  Executive  Director. 

To  confirm  my  telephone  conversation  with  you  as  of  this  date,  the  follow- 
ing motion  was  presented  today  at  the  table  : 

I  move  that  all  formal  investigations  opened  by  the  staff  be  limited  to  a 
maximum  authorization  of  400  man  hours  and  a  maximum  duration  of  six 
months,  unless  the  Elxecutive  Director  personally  waives  the  limitation  upon 
a  request  made  pei'soually  by  the  Bureau  Director  on  a  showing  of  good 
cause. 
Please  consider  the  above  in  light  of  the  usual  manhours  required  for  an  in- 
vestigation and  also  the  time  limitation.  I  believe  the  consensus  of  the  Commis- 
sion is  that  this  type  of  directive  should  be  issued.  In  other  words,  they  wish  to 
place  the  responsibility  for  longer  investigations  on  the  Bureau  Directors  and 
the  Executive  Director.  Please  have  in  mind  alternatives  as  to  specifics. 

As  indicated,  we  will  meet  in  Mr.  Miles'  office  at  9:30  A.M.  on  Friday  morn- 
ing, September  5. 

John  N.  Wheelock,  Executive  Director. 


MEMORANDUM 


June  27,  1969. 


To :  The  Professional  Staff,  Bureau  of  Deceptive  Practices. 
From  :  Assi.^^tant  Director,  Bureau  of  Deceptive  Practices. 
Subject :  Consent  Orders,  Requests  for  Extension  of  Time. 

Until  further  notice,  all  requests  for  extensions  of  the  time  in  which  to  negoti- 
ate  a  consent  settlement  will  be  filed  in  the  Office  of  the  Chairman.  At  least 
three  (3)  copies  of  the  requests  and  attachments  should  be  presented. 

Requests  for  an  extension  should  give  a  clear  and  concise  reason  why  the  re- 
quests should  be  granted  and  should  indicate  whether  any  extensions  have  been 
previously  granted. 

William  W.  Rogal. 

Approved : 

Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 


memorandum 

March  17, 1969. 
To  :  John  N.  Wheelock,  Executive  Director. 
From  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 
Subject :  Current  Procedures  to  Prevent  Delays.  File  No.  662  3483,  Hilco  Homes 
Corporation,  et  al. 

It  has  been  the  policy  of  this  Bureau  to  treat  complaint  matters  on  an  expedite 
basis.  In  some  instances,  because  of  manpower  shortages,  heavy  work  assign- 
ments, resignations,  inexperience  of  new  personnel  and  other  uncontrollable  fac- 
tors, we  do  encounter  .some  delays. 

Concentrated  efforts  have  been  made  to  reduce  the  caseload,  which  has  been 
unbelievably  large.  This  has  been  done  in  a  two-prong  fashion:  (1)  by  reducing 
the  number  of  investigations  initiated  and  (2)  a  mass  effort  to  reduce  the  in- 
vestigations pending.  For  example,  a  year  ago  there  were  almost  1,200  investiga- 
tions pending  in  the  Bureau  and  by  us<iug  every  bit  of  manpower  available  and 
by  the  use  of  personnel  outside  the  Bureau,  we  managed  to  reduce  the  number  of 
pending  cases  to  approximately  700  pending  investigations.  In  addition,  delays 
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were  encountered  because  of  the  transition  that  was  taking  place  resulting  from 
the  reorangization  and  the  diversion  of  manpower  to  the  Special  Projects  Divi- 
sion, as  well  as  a  Legal  and  Planning  Division.  We  believe  the  reorganization 
has  now  reached  a  point  where  the  operation  of  the  Bureaii  is  more  efficient  and 
the  pending  caseload  for  individual  attorneys  is  almost  within  manageable  pro- 
portion. It  is  hopeful  that  in  the  near  future  we  will  see  few,  if  any,  of 
the  delays  which  have  taken  place  in  the  past. 

In  addition,  we  are  utilizing  the  speed-up  procedure  of  attaching  the  field 
report  whenever  possible  to  our  brief  transmittal  memorandums  to  the  Gom- 
mi.'ision.  Safeguards  have  also  been  instituted  wherein  specific  dates  are  now 
being  set  by  Division  Chiefs  within  which  time  each  matter  mu.st  be  submitted 
to  the  Commission,  unle.ss  for  good  cause  shown  extensions  are  granted. 

It  must  also  be  recognized  that  while  we  may  have  a  designated  number  of 
attorneys  within  the  Bureau  ,they  are  of  varying  degrees  of  experience  and  com- 
petency. There  has  been  in  the  last  few  years  a  large  turn-over  of  younger  at- 
torneys and  a  loss  of  staff  due  to  deaths  and  retirements,  all  of  which  necessitates 
reassignments  and  training  periods  for  new  attorneys.  For  example,  in  the 
Division  of  General  Practices,  during  the  last  year  approximately  nine  attorneys 
were  lost  because  of  resignations,  retirements,  etc.  Because  of  this  fact,  and  in 
an  effort  to  balance  workloads,  I  understand  there  were  more  than  250  re- 
assignments  of  cases  in  that  Division. 

We  are  still  bogged  down  with  an  unmerciful  number  of  Congressional  in- 
quiries and  routine  complaints,  all  of  which  must  be  handled  with  a  minimum 
of  delays. 

Without  going  into  detail,  there  is  another  factor  which  substantially  inter- 
feres with  the  drafting  of  complaints.  This  is  the  present  pre-ti"ial  procedure 
which  entails  endless,  time-consuming  details  such  as  motions,  answers  to  mo- 
tions, interlocutory  appeals,  trial  briefs,  pre-trial  conferences,  etc.  Getting  a 
case  to  a  hearing  requires  a  Herculean  effort  and  one  or  more  lawyers  are 
lost  for  weeks  on  end  in  accomplishing  this. 

It  distresses  us  to  encounter  delays  in  any  kind  of  case,  and  we  shall  continue 
to  do  everything  in  our  power  to  either  eliminate  or  reduce  these  delays  to  a 
minimum. 

It  is  believed  that  an  additional  explanation  for  the  delay  in  the  instant  case 
may  help  the  Commission  to  understand  the  unusual  circumstances  in  this  matter. 
The  proposed  complaint  in  this  matter  was  forwarded  to  the  Commission  on 
January  3,  1968.  By  minute  of  April  24,  1968,  this  matter  was  returned  to  the 
staff  for  redrafting  the  complaint  and  for  re-interviewing  customers  of  proposed 
respondent  using  financing  by  Colonial  Mortgage  Service  Company  in  order  to 
determine  the  basis  for  their  patronizing  Colonial  as  well  as  checking  the  intra- 
corporate relationship  between  proposed  respondent  and  Colonial  and  the  cir- 
cumstances of  the  changes  adopted  in  proposed  respondent's  financing  policies 
after  its  acquisition  by  SUNASCO.  On  April  30,  1968,  the  file  was  sent  to  the  field 
for  a  supplemental  investigation.  On  June  27,  1968,  the  file  was  returned  from 
the  field. 

The  supplemental  investigation  conducted  pursuant  to  this  directive  indicated 
that  proposed  respondent  commenced  winding  up  its  affairs  in  January  1967 
and  that  it  had  not  been  in  active  operation  since  March  1967.  The  staff  attorney 
responsible  for  the  matter  in  a  subsequent  inquiry  was  advised  by  S.  Theodore 
Blumenfeld,  Assistant  Secretary  and  a  Director  of  proposed  respondent,  as  well 
as  Executive  Vice  President  of  Atlas  Financial  Corporation,  that  although  pro- 
posed respondent  had  been  in  a  very  inac'tive  state  since  1967,  it  maintained  a 
sales  office  and  that  over  a  period  of  a  year  thirteen  houses  manufacttired  by 
Presidential  Homes,  Inc.,  had  been  sold.  Mr.  Blumenfeld  also  pointed  out  that 
Modern  Design  Homes,  Inc.,  initially  named  as  a  proposed  respondent,  had  been 
sold  in  1967.  At  this  juncture,  even  though  confronted  with  the  likelihood  that  a 
recommendation  for  closing  would  be  appropriate  in  view  of  the  apparent  lack 
of  pul>lic  interest,  the  staff  nevertheless  undertook  to  prepare  a  consent  agree- 
ment for  execution  by  proposed  respondent  with  the  thought  of  perhaps  realizing 
something  from  the  time  spent  on  the  matter.  During  the  course  of  the  supple- 
mental investigation,  Mr.  Blumenfeld  had  stated  that  he  would  not  hesitate  to 
sign  a  Commission  cease  and  desist  order  on  behalf  of  proposed  respondent  but 
would  not  do  so  if  Colonial  and  Atlas  were  included.  In  this  connection,  it  should 
be  observed  that  no  evidence  was  develojjed  which  would  warrant  the  naming 
of  Colonial  or  Atlas  in  this  matter.  There  was  also  considered  the  remote  pos- 
sibility that  the  rights  which  prioposed  respondent  had  granted  to  Presidential 
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Homes,  Inc.,  might  be  reassigned  to  it.  In  a  memorandum,  dated  December  10, 
1968,  directed  to  the  Bureau  of  Field  Operations,  and  prepared  by  the  staff 
attorney,  the  consent  agreement  was  transmitted  for  execution  by  proposed 
respondent,  pursuant  to  Section  2.14  of  the  Rules. 

During  the  period  from  June  27,  1968,  until  this  matter  was  returned  to  the 
field  on  December  10.  1968,  Mr.  Ryan  took  three  weeks'  annual  leave.  In  addition, 
during  this  period  of  time  he  had  been  complaining  about  not  feeling  well  but  con- 
tinued to  carry  out  his  assignments.  In  the  early  part  of  November,  he  was  ab- 
sent on  emergency  leave  and  was  subsequently  on  extended  sick  leave  covering 
more  than  a  month  because  of  a  nervous  condition.  This  necessitated  reassign- 
ment of  the  case  to  Attorney  John  T.  Walker  on  January  21. 1969. 

During  the  time  that  the  instant  matter  was  under  consideration,  Mr.  Ryan  had 
three  matters  involving  similar  enterprises  and  practices.  Complaints  and  consent 
agreements  were  prepared  in  Hi-Line,  Inc.,  File  No.  662  3792 ;  H.  R.  Riegcr  Co., 
Inc.,  et  al..  File  No.  662  3793 ;  and  Best  Homes,  a  partnership,  et  al.,  File  No.  662 
3663.  In  the  first  two  files,  the  Commission  accepted  the  executed  consent  agree- 
ments and  complaints  issued  under  Docket  Nos.  C-1447  and  C-1482.  while  the 
third  file  has  not  as  yet  been  returned  to  this  Bureau  from  the  Washington  Area 
Field  Ofiice. 

In  summary,  due  to  the  limited  public  interest  that  subsequently  developed  in 
the  case,  a  leave  period,  disposition  of  other  matters  with  greater  public  interest, 
and  the  illness  of  Attorney  Ryan,  all  combined  to  delay  this  matter. 

What  happened  here  is  similar  to  the  recent  Volkswagen  cases.  Complaints 
were  prepared  and  submitted  to  the  Commission,  only  to  be  returned  for  addi- 
tional investigation.  Subsequent  investigation  disclosed  proposed  respondents 
were  out  of  business.  In  the  Volkswagen  cases,  we  closed  the  case  ;  however,  in  the 
instant  matter  we  attempted  to  salvage  something  but  to  no  avail,  since  a  memo- 
randum is  now  going  forward  recommending  closing  and  rejection  of  a  consent 
agreement  signed  only  by  the  corporation. 
Respectfully  submitted, 

Frank  C.  Hale, 
Director,  Bureau  of  Deceptive  Practices. 


OCTOBEB  14,  1968. 

Notice  to  the  Professional  Staff  ,  Bureau  of  Deceptive  Practices 

Re :  Re-submission   to   the  Commission   of  Matters  Returned  to   the   Staff  for 
Further  Action  and  Report  (AM  6IZ051.26  and  AM  6-0.55.6) 

The  staff  is  reminded  of  the  requirement  that :  "Unless  some  other  specific  time 
limit  is  set,  all  matters  which  the  Commission  returns  to  the  staff  for  further  in- 
vestigation, recommendation,  or  other  action,  should  be  re-submitted  to  the  Com- 
mission within  90  days'' :  and  that:  "If  the  staff  action  has  not  been  completed  at 
the  end  of  90  days,  the  status  of  the  matter  will  be  reported  to  the  Commission." 

It  is  necessary  that  reports  to  the  Commission  concerning  the  status  of  matters 
not  completed  within  the  designated  time  limits,  contain  brief  but  informative  ex- 
planations of  the  reasons  for  delay.  It  is  not  enough  to  report,  for  example,  that  a 
matter  is  pending  in  a  particular  field  oflice. 

For  the  purpose  of  enabling  the  staff  to  make  an  informative  status  or  interim 
report  to  the  Commission  with  respect  to  any  such  matter  pending  in  the  Bureau 
of  Field  Operations,  the  attorney  in  this  Bureau  responsible  for  such  matter  is 
directed  to  inquire,  in  person  or  by  telephone  through  the  office  of  the  Director  of 
the  Bureau  of  Field  Operations,  at  least  10  days  before  the  expiration  of  the 
designated  time  limit,  concerning  the  status,  the  reasons  for  delay,  and  the  pro- 
spective completion  date  of  such  matter.  We  have  been  as.'-:ured  by  the  Acting 
Director  of  the  Bureau  of  Field  Operations  that  we  will  receive  the  full  coopera- 
tion of  that  Bureau  in  assisting  us  to  make  an  informative  and  timely  report  to 
the  Commission. 

Frank   C.   Hale. 
Director,  Bureau  of  Deceptive  Practices. 
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Federal  Teade  Commission, 
Washington,  B.C.,  June  25, 1968. 
Memorandum  for: 

Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 
Cecil  G.  Miles,  Director,  Bureau  of  Restraint  of  Trade. 
Henry  D.  Stringer,  Director,  Bureau  of  Textiles  and  Furs. 
Re  Delays  in  Obtaining  Compliance  with  Commission  Orders. 

The  Commission  has  noted  (Minute  dated  May  20,  1968)  with  concern  that 
negotiations  seeking  compliance  with  Commission  orders  are  sometimes  pro- 
tracted over  long  periods  of  time.  One  factor  apparently  contributing  to  such 
delays  is  the  use  of  the  mails  in  an  effort  to  clarify  confusion  or  misunderstand- 
ing. In  order  to  reduce  this  time  lag,  the  Divisions  of  Compliance  of  the  Bureaus 
of  Restraint  of  Trade  and  Deceptive  Practices  and  the  Division  of  Enforcement  of 
the  Bureau  of  Textiles  and  Furs,  in  appropriate  instances,  should  telephone  ofll- 
cials  of  respondent  companies  to  clarify  matters  or  invite  them  to  Washington 
for  consultation.  When  the  respondent  is  a  small  businessman  and  a  trip  to 
Washington  would  be  an  undue  burden,  consideration  should  be  given  to  refer- 
ring the  file  to  the  Bureau  of  Field  Operations  for  expeditious  discussion  to  as- 
sist respondent  in  complying.  The  intent  of  this  instruction  is  that  the  Divisions 
responsible  for  compliance,  depending  upon  the  facts  in  the  particular  case,  em- 
ploy procedures  which  will  avoid  the  delays  which  result  from  lengthy  exchange 
of  correspondence. 

Please  arrange  to  have  copies  of  this  memorandum  distributed  to  all  attorneys 
on  your  respective  staffs  concerned  with  this  subject  matter. 

John  N.  Wheelock, 

Executive  Director. 


memorandum 

Mat  19,  1969. 
To  :  The  Professional  Staff,  Bureau  of  Deceptive  Practices. 
From  :  Director,  Bureau  of  Deceptive  Practices. 
Subject :  Applications  for  Complaint  Forwarded  by  Field  Offices. 

My  contacts  with  the  various  field  offices  located  around  the  country  have 
revealed  some  dissatisfaction  with  the  manner  in  which  we  are  handling  their 
applications  for  complaint.  As  you  know,  applications  from  a  field  office  can  be 
broken  down  into  two  general  categories:  (1)  those  in  which  the  field  office 
merely  forwards  an  application  received  from  the  public  :  and  (2)  those  in  which 
the  field  office  actually  recommends  that  an  investigation  be  docketed.  The 
problem  arises  Tvdth  respect  to  the  latter  category.  There  is  a  feeling  that 
field  office  recommendations  are  not  handled  with  sufficient  dispatch,  and  the 
recommendations  are  frequently  overruled  or  ignored  without  explanation. 

To  insure  future  good  relations  with  these  offices,  the  following  procedures 
will  be  instituted  immediately  : 

1.  Applications  for  complaint  accompanied  by  a  positive  field-office  recom- 
mendation that  an  investigation  be  undertaken  will  be  processed  on  an 
"Expedite"  basis ;  and 

2.  If  the  field  office  recommendation  is  not  followed,  the  originating  office 
will  be  briefly  informed,  in  writing,  of  the  reason  for  our  decision. 

The  foregoing  instructions  do  not  supplant,  but  are  to  be  considered  as  sup- 
plementary to,  the  instructions  contained  in  the  Executive  Director's  memoran- 
dum of  March  12, 1965  (copy  attached) . 

Frank  C.  Hale. 

Federal  Trade  Commission, 
Washington,  D.C.,  March  12, 1965. 
Memorandum  to : 

Director,  Bureau  of  Deceptive  Practices ; 
Director,  Bureau  of  Industry  Guidance ; 
Director,  Bureau  of  Restraint  of  Trade  ; 
Director,  Bureau  of  Textiles  and  Furs. 
From  :  John  N.  Wheelock,  Executive  Director. 
Re  Applications  for  Complaint. 

As  you  know,  the  Field  Offices  transmit  applications  for  complaint  which  are 
received  from  local  applicants  to  the  Washington  Office  by  Form  6-5.  Please 
instruct  your  staff  to  provide  a  carbon  copy  of  the  response  to  the  applicant  to  be 
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attached  to  the  form  when  it  is  returned,  via  the  Correspondence  Unit,  to  the 
Field  OflBce.  This  procedure  will  provide  the  Field  OflBces  with  information  as 
to  the  kind  of  disposition  made  of  the  application,  the  reason  therefor,  and  the 
identity  of  the  staff  member  responsible. 

It  has  come  to  my  attention  that  the  60-day  goal  for  the  disposition  of  appli- 
cation is  loosely  observed.  Please  bring  this  matter  to  the  attention  of  your  staff. 

John  N.  Wheelock, 

Executive  Director. 
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(2)  Policy  planning 

Policy  planning  is  essential  for  adequate  accomplishment  of  the  missions  of 
any  Agency.  In  my  memorandum  to  the  Commission  dated  August  29,  1969,  I 
set  forth  my  proposals  for  immediate  action  in  regard  to  policy  planning.  ( Memo- 
randum attached.) 

memorandum 

August  29,  1969. 
To:  The  Commission. 
From  :  Paul  Rand  Dixon,  Chairman. 
Subject:  Commission  Minutes  of  January  24,  1969,  respecting  policy  planning. 

In  Commissioner  Nicholson's  memorandum  of  August  11,  1969,  to  the  Com- 
mission on  policy  planning,  he  discusses  eight  topics: 

(1)  Trivia: 

(2)  Overdependence  on  Mailbag; 

(3)  Delay: 

(4)  No  evaluation  of  past  experience; 

(5)  Inability  to  bail  out  of  losing  causes; 

(6)  Inadequate  role  of  Economist  in  Planning; 

(7)  The  lack  of  a  rational  overall  agency  view  in  budgeting;  and 

(8)  Conclusions. 

The  first  six  topics  are  discussed  in  general  terms  with  ample  quotes  from 
prior  reports  together  with  a  few  selected  statistics  and  case  histories.  The 
seventh  item  on  budgeting  has  been  written  with  a  lack  of  understanding  of  the 
budget  process  and  a  constructed  table  that  is  factually  inaccurate. 

It  would  be  impossible  to  evaluate  the  overall  factual  content  of  this  memo- 
randum without  in-depth  studies,  aside  from  the  obviously  misleading  section 
on  budgeting.  However,  the  sections  on  "Delay,"  and  "Overdependence  on  the 
Mailbag,"  give  impressions  of  uncontrolled  activit.v  and  a  lazy  and  incompetent 
staff  that  are  not  true.  Before  dealing  with  budgeting  it  seems  necessary  to 
present  facts  that  contradict  these  impressions. 

In  discussing  "Overdependence  on  the  Mailbag,"  the  statement  is  made  on 
page  8  that : 

The    overwhelming    bulk    of    Commission    activities    is    generated    from 
"application  for  complaint"  made  by  the  public. 

The  figures  cited  after  this  statement  only  prove  that  legal  casework  is 
primarily  generated  by  the  public. 

Actually,  the  major  legal  work  of  the  Commission  is  not  its  individual  cases 
and  our  legal  personnel  spend  more  time  on  special  projects  and  studies,  rules 
and  regulations,  guides,  advisory  opinions,  etc.  than  on  casework. 

For  example,  special  studies  originated  by  the  Commission  in  fiscal  1069, 
such  as  tho.se  on  long-term  leasing  of  tires ;  reciprocal  patronage  and  dealings 
between  industrial  firms;  advertising  rate  structure  of  newspapers;  deceptive 
and  fraudulent  practices  perpetrated  in  the  sale  of  home  improvements,  impor- 
tation of  used  and  reconditioned  foreign  cars  sold  as  new.  survey  of  automobile 
sticker  prices,  etc.  took  up  more  professional  time  of  the  legal  personnel  in  our 
field  oflices  than  did  individual  casework. 

A  cur.sory  review  of  functional  legal  activity  would  provide  information  that 
casework,  although  important,  takes  up  less  time  of  our  legal  personnel  than  non- 
casework  and  that  it  is  not  tlie  sole  vehicle  for  accomplishing  this  Commission's 
missions.  Advisory  Opinions,  Guides,  Rules  of  Practice,  Truth  in  Lending  inter- 
pretations and  educational  activity,  developing  regulations  under  the  Packaging 
Act,  .special  projects  on  auto  warranties :  general  consumer  problems,  etc.  etc. 
etc.,  are  more  time  consuming  than  casework. 
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On  page  17  in  footnote  20  statistics  are  given  for  casework  in  the  FTC  field 
oflSces  with  a  concluding  statement : 

This  does  not  suggest  hundreds  of  attorneys  "swamped"  with  work.  I  know 
of  no  other  evidence  that  stafe  attorneys  are  overworked.  There  is  no  excuse 
for  huge  backlogs. 
In  fii^cal  191)9,  at  one  time  out  of  a  field  staff  of  150  attorneys  nearly  90  were 
engaged  on  special  investigations  and  projects  under  Commission  directives  and 
as  discussed  above  this  is  not  an  imusual  situation. 
On  page  18,  the  statement  is  made  : 

Pleas  by  management  personnel  about  manpower  shortages  are  hard  to  take 

seriously  when  these  are  the  very  people  leading  the  4  :45-5  :00  exodus  from 

the  garage — and,  when,  with  certain  exceptions,  these  are  the  people  whose 

cars  are  rarely  to  l>e  found  in  the  garage  on  Saturday. 

A  (piick  observation  of  the  garage  at  5:10  p.m.   on  Monday  and  Tuesday, 

August  25  and  26,  showed  that  of  58  parking  spaces  43  were  still  occupied  on 

August  25,  and  45  on  August  26.  Does  this  show  a  quick  rush  to  leave  before  our 

5  p.m.  quitting  time? 

A  count  of  those  signing  into  the  FTC  building  on  Saturday,  July  26  shows  that 
92  employees,  or  more  than  10%  of  the  FTC  headquarters  staff,  were  in  the 
building  that  day.  This  fact  would  seem  to  indicate  that  FTC  staffers  are  among 
the  most  dedicated  of  public  servants. 

Further  proof  of  this  assertion  is  shown  by  the  fact  that  40,487  hours  of  annual 
leave  were  lost  by  the  staff  in  calendar  1909,  or  more  than  4  days  per  employee. 
A  large  percentage  of  the  lost  leave  can  be  credited  to  our  higher  level  profes- 
sional and  managerial  employees  who.se  average  loss  was  more  than  11  days  each. 
Specifically  on  budgeting  the  memorandum  shows  a  lack  of  understanding  of 
the  Federal  budgetary  system,  statistics  are  misused  and  one  inaccurate  statis- 
tical table  has  been  constructed. 

On  pages  31  and  32  the  memorandum  discusses  the  irrationality  of  the  budget 
process  and  attempts  to  show  that  budget  requests  are  not  based  on  workload.  In 
the  real  life  situation  the  final  budget  of  FTC  is  vitally  influenced  by  Presi- 
dential decision  making  as  to  programs  requiring  national  precedence.  For 
examiile,  when  originally  considering  needs  for  funding  programs  for  fiscal  1967 
this  Commission  voted  an  increase  of  $1,748,700  for  242  positions  on  July  9, 1965. 
After  direction  from  the  Bureau  of  the  Budget  that  the  President  would  not 
permit  expanded  activities,  this  Commission,  on  July  22,  196.5,  voted  to  reconsider 
its  action  of  July  9,  1965,  and  not  to  request  any  increase  in  its  budget  submittal 
for  fiscal  1967. 

For  fiscal  1969  this  Commission  originally  approved  a  $2,9.50,000  increase  for 
286  employees  and  after  receipt  of  a  letter  from  the  Director  of  the  Bureau  of  the 
Budget  the  request  submitted  was  pared  to  an  increase  of  $542,000  and  36  addi- 
tional employees.  Knowletlge  of  the  factual  situations  for  fiscal  years  1967  and 
■^  1969  would  surely  have  prevented  the  statement  found  on  page  33  of  the  memo- 
^^randum  to  the  effect  that : 

^k  The  irregularity  in  the  budget  increases  requested  removes  any  credibility 

^V        that  might  be  generated  by  the  various  fervent  budget  increase  appeals. 
^B     On  page  37  misunderstanding  of  the  Federal  budget  process  is  clearly  evident 
^Hfrom  the  statement : 

^B  When  examining  the  budgets  for  fiscal  1966-1969,  it  can  be  seen  that  in 

^H        both  1967  and  1969  the  Commission  was  allocated  more  money  it  requested 
BjB        originally  of  the  Budget  Bureau. 

and  the  non-factual  constructed  table  headed  "Position  Increases  1966-1969." 
The  true  situation  is  that  this  Commission  determines  how  much  additional 
funding  will  be  required  for  a  fiscal  year  and  submits  its  request  to  the  Bureau 
of  the  Budget  showing  how  many  additional  positions  will  be  established  if 
the  request  is  approved.  Then  the  Bureau  of  the  Budget  advises  the  Commission 
as  to  total  funds  it  can  request  in  its  budget  to  the  Congress  and  this  Com- 
mission determines  the  number  of  new  ]>ositions  to  request  of  the  Congress. 
Then,  after  Congressional  appropriation,  this  Commission  determines  the  num- 
ber of  positions  it  can  fund  with  the  money  provided.  Nowhere  in  the  budget 
process  is  there  a  hard  decision  by  the  Bureau  of  the  Budget  or  the  Congress 
as  to  the  number  of  new  ix)sitions  this  Commission  can  fund.  Position  ceilings 
have  in  the  past  been  placed  on  the  Clommission  by  the  Bureau  of  the  Budget 
and  the  Congress  (Revenue  and  Expenditure  Control  Act  of  1968)  without 
regard  to  funding  in  order  to  curtail  Federal  employment  and  relieve  inflationary 
pressures. 


1278 

Also,  the  statement  just  quoted  and  the  table  give  the  incorrect  impression  that 
this  Commission  was  provided  more  money  and  positions  by  the  Congress  than 
approved  by  the  Bureau  of  the  Budget.  This  is  not  so.  In  no  year  has  the  Con- 
gress provided  more  money  than  approved  by  the  Bureau  of  the  Budget.  Ap- 
parently the  initial  budget  requests  to  the  Congress  were  compared  to  final 
appropriated  amounts  without  the  realization  that  supplementals  for  pay  raises 
and  funding  of  new  programs  approved  by  the  Bureau  of  the  Budget  accounted 
for  higher  final  appropriations  than  the  original  budget  requests  to  the  Congress. 

On  page  38  the  table  and  discussion  attempt  to  show  that  this  Commission  did 
not  prove  its  needs  to  the  Bureau  of  the  Budget  and  that  Federal  austerity  was 
not  the  reason  for  low  budgets  for  this  Commission.  There  is  no  need  to  elaborate 
on  the  budget  process;  however,  a  look  at  the  table  shows  only  that  in  three 
of  the  four  years  covered,  FTC  did  not  have  favored  national  non-defense  pro- 
grams and  that  in  the  fourth  year  it  acquired  funds  for  a  favored  program  in- 
stituted under  new  legislation  ($200,000  for  Truth  in  Lending),  $100,000  for  a 
new  program  (FTC/FDA  Drug  Evaluation),  and  a  pay  raise  of  $500,000.  For 
continuing  programs  carried  over  from  fiscal  1968  the  increase  was  only  4.7%. 

In  "Conclusions"  the  first  sentence  in  the  last  paragraph  of  the  memorandmn 
found  on  page  76  reads : 

I  am  aware  of  course  that  the  proposal  in  its  present  form  may  be  over- 
simplified, may  fail  to  take  account  of  any  number  of  existing  problems, 
and,  perhaps,  may  be  miworkable. 

I  must  agree  and  do  not  believe  that  this  memorandum  has  laid  the  proper 
foundation  for  the  recommendations  in  regard  to  the  functions  of  an  augmented 
Oflice  of  Program  Review.  Recommendations  (b)  and  (d),  on  page  75,  disturb 
me  particularly  because,  if  adopted,  they  would  superimpose  another  level  of 
authority  over  day-to-day  operations. 

At  this  time,  while  we  are  under  investigation  by  a  Commission  of  the  Ameri- 
can Bar  Association,  two  Congressional  investigations  are  in  the  ofiing  and  the 
Chairmanship  of  the  Commission  and  its  makeup  are  subject  to  change  in  the 
immediate  future,  I  honestly  believe  that  we  should  not  consider  these  recom- 
mendations until  at  least  a  temporary  period  of  stability  is  assured. 

If  the  Commission  insists  on  a  consideration  of  this  matter  now,  T  recom- 
mend that  we  revitalize  our  present  Office  of  Program  Review  and  staff  it  with  a 
Director,  two  senior  economists  and  two  senior  attorneys,  together  with  neces- 
sary clerical  personnel.  At  this  time  I  would  limit  its  functions  to : 

(1)  A  study  of  the  tools  available  to  accomplish  the  missions  of  this  Commis- 
sion— traditional  legal  casework,  guides,  rules,  advisory  opinions,  economic 
reports,  positive  industry  and  consumer  oriented  education  activities  and  any 
others  that  could  be  utilized  within  the  scope  of  our  legislated  authority.  This 
study  should  be  geared  to  evaluating  the  effectiveness  of  each  tool  and  recom- 
mending the  degree  to  which  each  should  be  used  ;  and 

(2)  A  study  of  potential  sources  of  information  relating  to  the  problems 
occurring  in  our  economy  over  which  we  have  jurisdiction  and  the  development 
of  a  proposed  system  for  collecting  and  evaluating  such  information. 

If  we  must  vote  on  permanent  functions  and  organization  at  this  time,  I 
recommend  that  the  Ofl[ice  be  constituted  as  follows  : 

Director,  Office  of  Program  Review,  with  a  grade  equal  to  that  of  the  Executive 
Director  and  General  Counsel,  if  possible,  but  certainly  not  less  than  that  of 
bureau  directors.  The  Director's  high  rank  is  necessary  because  the  Commission's 
chief  planning  ofiicer  should  have  the  power  to  coordinate  on-going  business 
of  the  biireaus  with  Commission  objectives  and  priorities.  The  existence  of  a 
small,  supporting  economic  and  legal  staff  in  the  new  planning  office,  and  the 
proposed  increased  responsibilities  of  the  over-all  planning  staff,  would  appear  to 
warrant  Civil  Service  Commission  approval  of  the  suggested  grade  for  the  plan- 
ning director. 

The  primary  duties  of  the  central  planning  staff  and  the  direct  responsibilities 
of  its  Director  follow  : 

(1)  To  plan,  formulate,  and  recommend  to  the  Commission,  and  to  the  Chair- 
man in  those  instances  where  he  has  the  responsibility  for  the  subject  matter 
of  the  recommendation,  programs  of  work  and  policies  for  the  most  effective 
functioning  of  the  Commission. 

(2)  To  estimate  and  project  money  and  personnel  requirements  to  accompany 
the  sets  of  policy  goals,  projects  and  programs. 

(.3)  To  guide  and  work  with  the  Comptroller's  Office  in  the  preparation  of 
the  annual  budget  justification  and  be  available  to  the  Chairman  in  presenting 
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the  Commission's  program  to  the  Bureau  of  the  Budget  and  to  the  Appropriation 
Committees  of  the  Congress. 

Two  senior  economists 

(Since  the  Office  now  has  an  economist  this  will  require  only  the  transfer 
to  the  planning  unit  of  one  economist.)  Long-range  policy  planning  must  be 
based  on  sound  economic  theory.  The  two  economists  would  have  these  assign- 
ments, among  other  things : 

(1)  Assisting  the  Director,  Office  of  Program  Review,  in  establishing  goals,  and 
priorities  among  goals,  in  relation  to  current  and  future  appropriations. 

(2)  Making  resources  and  requirement  analyses  for  the  alternate  policy  goals 
devised  and  presented  for  the  Commission's  consideration. 

(3)  Providing  economic  justifications  for  Commission  budgets  and  drafting 
these  budgets. 

(4)  Making  special  studies  that  anticipate  and  earmark  problems  ahead  with 
which  the  Commission  must  deal,  and  recommending  alternative  policies  and 
ways  for  the  Commission  to  handle  such  problems  before  they  get  out  of 
hand. 

Tivo  senior  attorneys 

The  principal  function  of  these  attorneys  should  be  to  appraise  existing  Com- 
mission caseload,  investigations  and  programs,  and,  in  general  to  keep  informed 
as  to  what  has  been  and  is  being  done,  and  recommending  changes  for  more 
efficient  operations. 

Proposed  scope  of  PTC  planning 
The  main  job  of  Commission  planning  and  program  review  is  to  ask  and  find 
answers  to  the  following  questions  : 

(1)  What  are  the  Commission  objectives? 

(2)  What  are  the  alternative  ways  of  achieving  these  objectives?  For  example, 
should  enforcement  stress  antimonopoly  cases  in  concentrated  industries  at  the 
expense  of  deceptive  practices  actions  against  companies  not  among  the  Nation's 
1000  largest? 

(3)  What  would  the  various  means  of  aeMeving  the  stated  Commission  goals 
cost?  How  effective  would  they  be?  This  involves  measurement  and  judgment  of 
the  difficulties  and  distance  between  the  present  situation  and  the  desired 
objectives. 

(4)  What  does  the  Commission  need  to  know  in  order  to  make  a  sound  choice 
of  means? 

(5)  Pinally,  what  is  the  program  to  achieve  the  Commission  goals?  Priorities 
must  be  set,  specific  broad  tasks  assigned  to  the  Bureaus,  and  available  resources 
budgeted  to  reach  the  objectives  of  the  program.  Periodic  evaluation  and  modifica- 
tion of  both  programs  and  objectives  in  the  light  of  experience  are  also  essential 
elements  in  the  planning  process. 

Planning  usually  reduces  regimentation  by  eliminating  some  of  the  uncer- 
tainties in  the  situation. 
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(3)   Work  outputs  'by  bureaus 

The  ABA  report  directed  its  attention  to  the  Bureau  of  Textiles  and  Furs, 
indicating  that  the  four  consumer  protection  laws  administered  by  this  bureau 
have  received  favored  treatment  in  terms  of  dollars  and  proportion  of  resources 
allocated  to  the  program  and  the  ABA  report  indicated  that  this  represented 
poor  planning.  I  feel  that  the  ABA  did  not  really  make  an  exhaustive  study 
either  of  the  particular  cases  they  cited  nor  of  the  time  and  effort  devoted  to  this 
bureau's  activities.  Actually,  when  you  consider  that  the  bureau  received  only  one- 
fourth  the  amount  of  money  for  operations  compared  to  our  other  deceptive  prac- 
tices programs  last  fiscal  year  and  that  its  accomplishments  keep  the  fur,  wool 
and  textile  industries  relatively  free  from  flagrant  consumer  deceptions  that  at 
one  time  were  strongly  prevalent,  criticism  is  totally  unfounded. 

(4)  Concern  with  "detection  and  deterrence  of  relatively  technical  instances 
of  garment  mislabeling"  by  the  Bureau  of  Textiles  and  Furs. 

Page  26,  first  full  paragraph  of  the  ABA  Report:  The  ABA  Commission  ques- 
tions the  number  of  Assurances  of  Voluntary  Compliance  of  the  Bureau  of 
Textiles  and  Furs.  These  Assurances  of  Voluntary  Compliance,  however,  ac- 
counted for  only  45  out  of  263  such  Assurances  taken  by  the  Federal  Trade 
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Commission  in  fiscal  year  1969.  Tlie  Assurances  of  Voluntary  CompLiance  in 
the  Bureau  of  Textiles  and  Furs  are  taken  in  affidavit  form  where  it  appears 
that  there  are  extenuating  circumstances  in  the  case  under  investigation,  and 
that  the  affidavit  is  sufficient  to  assure  compliance  with  the  law  in  the  future, 
and  is  taken  in  lieu  of  a  cease  and  desist  order.  See  Table  VII.  Informal 
corrective  actions  are  generally  violations  of  regulations  as  to  form  where  there 
is  no  evidence  of  intent  to  deceive  or  fraud  is  observed.  These  corrective  actions 
are  either  oral  assurances  given  to  the  investigators  of  the  Bureau  of  Textiles 
and  Furs  at  the  time  of  the  inspection  or  are  accomplished  by  correspondence. 
It  will  be  noted  that  the  Bureau  of  Deceptive  Practices  does  not  report  this 
type  of  corrective  action,  which  probably  accounts  for  the  top-heavy  figures 
of  the  Bureau  of  Textiles  and  Furs  in  this  category.  See  Table  VIII. 

Pa<ic  26,  second  paragraph  of  the  ABA  Report:  The  ABA  Commission  compares 
the  funds  of  the  Federal  Trade  Commission  spent  on  the  Division  of  Textiles 
and  Furs  in  1959  (9.3%  of  the  FTC  budget)  against  the  1969  budget  of  the 
Bureau  of  Textiles  and  Furs  (117o  of  the  FTC  budget).  In  1959  the  Division  of 
Textiles  and  Furs  was  but  a  part  of  the  Bureau  of  Investigation  and  had  only 
three  Acts  to  enforce:  the  Wool  Act,  the  Fur  Act.  and  the  Flammalile  Fabrics 
Act.  The  Textile  Act  became  effective  in  March  1960.  Therefore,  only  1.7%  of 
the  Commission's  budget  has  been  added  to  the  funds  of  the  Bureau  of  Textiles 
and  Furs  to  police  this  multibillion-dollar  segment  of  our  economy.  It  would 
appear  that  such  an  expenditure  is  a  pretty  good  bargain  for  the  Government. 
Pof/e  J{3,  first  paragraph  of  the  ABA  Report:  The  ABA  Commission  unfairly 
compares  the  Division  of  Special  Projects  in  the  Bureau  of  Deceptive  Practices 
with  the  Bureau  of  Textiles  and  Furs.  The  ABA  Report  states  there  are  12 
attorneys  in  the  Division  of  Special  Projects  whereas  there  are  almost  100 
employees  in  the  Bureau  of  Textiles  and  Furs.  The  ABA  Report  overlooks  the 
fact  that  the  Bureau  of  Textiles  and  Furs  is  a  self-sufficient  operating  Bureau 
of  the  Federal  Trade  Commis.sion  sustaining  its  own  field  staff,  a  Compliance 
Section,  a  stenographic  pool,  a  file  room,  together  with  various  other  duties, 
and  it  would  seem  most  unfair  to  compare  the  operation  of  a  Bureau  to  a 
Division  of  12  attorneys  which  is  a  part  of  a  sister  operating  bureau. 

Page  45,  third  full  paragraph  of  the  ABA  Report:  On  pages  36  and  37  of  the 
ABA  Report,  the  FTC  is  taken  to  task  for  not  doing  enough  for  the  consumer. 
On  page  45  of  the  Report  further  states  that  the  Wool  Act,  Textile  Act,  and  the 
Fur  Act  ".  .  .  are  primarily  aimed  at  protecting  producers  rather  than  con- 
sumers". Footnote  71  cites  statements  made  by  opponents  of  the  three  Act."?  in 
hearings  when  these  statutes  were  bing  considered  by  Congress.  May  I  read  the 
preambles  of  the  three  statutes  to  show  what  the  purpose  of  these  Acts  is  as  set 
forth  by  Congress. 

The  Wool  Products  Labeling  Act  of  1939:  "An  Act  to  protect  producers, 
manfuacturers,  distributors,  and  consumers  from  the  unrevealed  presence  of 
substitutes  and  mixtures  in  spun,  woven,  knitted,  felted,  or  otherwise  man- 
ufactured wool  products,  and  for  other  puropses." 

The  Textile  Fiber  Products  Identification  Act :  "An  Act  to  protect  pro- 
ducers and  consumers  against  misbranding  and  false  advertising  of  the  fiber 
content  of  textile  fiber  products. 

The  Fur  Products  Labeling  Act :  "An  Act  to  protect  con.sumers  and  others 
against  misbranding,  false  advertising  and  false  invoicing  fur  products  and 
furs." 
Actually  the  Federal  Trade  Commission  has  been  closer  to  the  consuming 
public  in  enforcing  these  three  Acts  than  it  has  in  any  of  its  other  activities. 

Page  46,  first  full  paragraph  of  the  ABA  Repart:  In  the  Mareus  case,  the  ABA 
Report  ridicules  the  FTC  for  bringing  an  action  against  a  blanket  distributor 
because  the  woolen  content  of  the  blankets  in  question  were  fractionally  lower  or 
higher  than  the  wool  content  set  forth  on  the  labels.  The  ABA  Commission  missed 
the  point  in  this  case  entirely,  as  the  public  record  shows  that  when  Commission 
investigators  entered  the  place  of  business  of  the  respondent  they  found  the 
employees  of  such  concern  busily  engaged  in  removing  manufacturer  fiber 
content  labels  bearing  the  designation  "90%  wool,  10%  undetermined  manmade 
fibers"  and  substituting  labels  showing  "90%  wool,  10%  nylon".  Misrepresenta- 
tions of  other  types  of  blankets  were  also  discovered  during  the  course  of  the 
investigation.  When  blankets  of  this  type  were  purchased  and  analyzed,  they 
were  found  to  contain  only  minor  amounts  of  nylon,  together  with  various 
other  fibers  not  set  forth  on  the  lables.  The  experience  of  the  Bureau  of  Textiles 
and  Furs  indicates  that  nylon  has  a  i)articular  appeal  to  consumers  of  this  type 
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of  blanket  in  that  nylon  strengthens  the  bkinkets  and  adds  considerable  to  its 
wearability.  For  this  reason  blankets  containing  such  amounts  of  nylon  would 
ordinarily  command  a  higher  price  than  blankets  containing  the  same  amount 
of  conglomerate  fibers.  Therefore,  the  case  involved  both  consumer  deception 
and  unfair  competition  to  the  competitors  of  the  respondent.  And,  further,  the 
respondent  vras  unjustly  enriched  at  the  expense  of  his  customers  and  the 
general  public. 

Pages  46  and  47  of  the  ABA  Report:  In  The  Fair  and  Mannis  cases  the  ABA 
Report  gives  the  false  impression  that  the  only  infractions  of  the  law  and  regu- 
lations were  hypertechnical  charges,  such  as  "nonrequired  information  on  la- 
bels", "abbreviations",  etc.  However,  in  The  Fair  case  the  bases  of  the  Federal 
Trade  Commission's  action  were  serious  charges  of  fictitious  pricing  in  the  ad- 
vertising of  fur  products,  although  the  ABA  Commission  Report  failed  to  men- 
tion this  fact.  The  primary  charge  involved  in  one  instance  was  that  the  products 
were  reduced  from  "usual"  prices  when  the  "usual"  prices  were  fictitious  and 
the  bargain  in  effect  was  a  phony  one. 

In  the  Mannis  case  the  ABA  Report  also  infers  that  the  only  charges  were 
minor  infractions  of  the  law  and  the  regulations.  However,  the  facts  of  the 
matter  are  that  the  respondent  was  advertising  fur  products  represented  as 
"below  cost"  and  was  representing  his  furs  as  distress  merchandise.  Further, 
the  facts  in  the  case  show  that  the  respondent  was  selling  second-hand  fur  coats 
as  new. 

In  each  of  these  cases  we  believe  there  was  a  .serious  deception  of  the  consumer 
and  that  the  public  interest  was  clearly  involved.  In  the  past,  where  it  was  de- 
termined that  a  serious  violation  of  the  Fur  Products  Labeling  Act  had  oc- 
curred which  affected  the  consumer,  it  has  been  the  practice  of  the  Federal  Trade 
Commisfsion  to  also  correct  the  minor  matters  together  with  the  more  serious 
ones.  This  is  not  because  the  minor  violations  would  ever  of  and  in  themselves 
become  the  basis  of  an  action,  but  rather  such  action  was  intended  to  educate 
the  respondent  and  the  trade  and  to  encourage  some  sort  of  order  and  uniformity 
in  the  labeling  process.  In  the  cases  above  referred  to  in  the  ABA  Report,  the 
violations  of  several  regulations  were  included  in  the  complaints  for  that  purpose. 

The  investigator  for  the  ABA  Commission  could  not  have  even  hurriedly  read 
these  cases  and  overlooked  the  main  thrust  of  the  actions.  Why  the  whole  story 
was  not  told  In  the  ABA  Commission  Report  is  known  only  to  the  writer  of  such 
Report. 
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(5)   Commission  docs  not  estailish  priorities 

The  Commission  establishes  its  broad  priorities  through  the  budget  process. 
Funds  requested  for  each  activity  are  approved  by  the  Commission  as  a  whole 
after  reviewing  our  total  group  of  activities.  This  is  true  even  though  one  of 
our  Commissioner's  refuses  to  carry  out  his  responsibility  in  this  functional 
area. 

Throughout  a  fiscal  year  the  Commission  as  a  whole  sets  priorities  when  it 
requires  our  operating  bureaus  to  engage  in  certain  projects  to  be  completed 
within  specific  time  Limits. 

1.  The  American  Bar  Association  Study 

B.  What  actions  does  FTC  plan  to  take  with  regard  to  the  ABA  study? 

You  might  be  interested  in  what  the  Commission  has  recently  done  in  con- 
nection with  expediting  our  investigative  case  work.  We  have  established  a 
special  committee  to  review  all  matters  pending  over  18  months  for  the  Bureau 
of  Restraint  of  Trade  and  12  months  for  the  Bureau  of  Deceptive  Practices  with 
authority  to  recommend  to  the  Commission  the  closing  of  files  of  marginal  impor- 
tance to  enforcement  goals  and  those  too  old  for  effective  Agency  action.  (See 
Commission  Minutes  of   September  30,  1969,  and  October  7,  1969.) 

The  Conmiission  has  also  estabished  controls  to  evaluate  all  current  casea 
opened  since  June  30,  1969,  so  that  excessive  time  and  effort  will  not  be  ex- 
pended. ( See  Commission  Minutes  of  September  30,  1969.  Subject :  Formal  In- 
vestigations Opened  by  the  Staff.) 
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September  30,  1969. 
Memorandtun  for: 

Executive  Director, 

Assistant  Executive  Director, 

Director,  Office  of  Administration, 

Comptroller, 

Director  of  Hearing  Examiners, 

General  Counsel, 

Director,  Bureau  of  Restraint  of  Trade, 

Director,  Bureau  of  Deceptive  Practices, 

Director,  Bureau  of  Textiles  and  Furs, 

Director,  Bureau  of  Field  Operations, 

Director,  Bureau  of  Industry  Guidance, 

Director,  Bureau  of  Economics, 

Assistant  to  the  Chairman, 

Program  Review  Office, 

Legal  Advisers  to  the  Commissioners, 

Legal  and  Public  Records, 

Director  of  PuWic  Information, 

Management  Officer, 

Reporting  Section: 
Status  of  pending  matters— In  re:   7-Digit  Matters  Pending  in  Bureaus  of 
Deceptive  Practices  and  Restraint  of  Trade. 

Reference  is  made  to  memoranda  of  August  29,  1969  and  September  8.  1969 
from  the  Bureaus  of  Restraint  of  Trade  and  Deceptive  Practices,  respectively, 
reporting  pursuant  to  action  of  July  21,  1969  in  the  Commission's  consideration 
of  the  proposed  budget  requests  for  Fiscal  Year  1971,  with  respect  to  the  status 
of  7-digit  file  matters. 

In  conformity  with  the  recommendations  of  the  American  Bar  Association 
Commission  (Report,  pp.  77-78)  the  Commission  directed  that  a  special  com- 
mittee be  established  to  review  the  current  backlog  of  pending  matters  listed  in 
the  memoranda  of  August  29,  1969  from  the  Bureau  of  Restraint  of  Trade. 
September  8  from  the  Bureau  of  Deceptive  Practices,  and  the  tabulation 
attached  to  memorandum  of  September  18  from  the  Assistant  Executive  Director, 
to  recommend  to  the  Commission  the  closing  of  those  files  that  are  of  marginal 
importance  in  terms  of  a  sensible  assessment  of  the  agency's  enforcement  goals, 
as  well  as  those  matters  that  have  been  pending  so  long  that  effective  agency 
action  would  be  difficult  or  impossible  to  achieve.  As  to  those  pending  matters  not 
closed  out,  the  special  committee  was  directed  to  impose  realistic  deadlines  and 
see  that  they  are  strictly  observed. 

It  was  further  directed  that  the  special  committee  established  by  the  Com- 
mission consist  of  a  designee  of  each  of  the  five  members  of  the  Commission,  a 
designee  of  the  General  Counsel,  plus  a  designee  of  the  Bureau  of  Economics,  to 
be  formed  and  begin  functioning  no  later  than  October  10,  1969,  that  the 
Chairman  of  the  special  committee  be  designated  by  the  Chairman  of  the  Com- 
mission and  report  to  the  Commission  no  later  than  November  10,  1969. 

Names  of  the  designees  to  form  the  special  committee  are  to  be  submitted 
expeditiously  to  the  Assistant  Executive  Director. 
By  direction  of  the  Commission. 
The  papers  are  transmitted  to  the  Assistant  Executive  Director. 

Joseph  W.  Shea,  Secretary. 


October  7, 1969. 

Memorandum  for : 

Executive  Director, 

Assistant  Executive  Director, 

Director,  Office  of  Administration, 

Comptroller, 

Director  of  Hearing  Examiners, 

General  Counsel, 

Director,  Bureau  of  Restraint  of  Trade, 

Director,  Bureau  of  Deceptive  Practices, 

Director,  Bureau  of  Textiles  and  Furs, 

Director,  Bureau  of  Field  Operations, 

Director,  Bureau  of  Industry  Guidance, 
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Director,  Bureau  of  Economics, 

Assistant  to  the  Chairman, 

Program  Review  OflSce, 

Legal  Advisers  to  the  Commissioners, 

Legal  and  Public  Records, 

Director  of  Public  Information, 

Management  Officer, 

Reporting  Section : 
Status  of  7-digit  Matters  Pending  in  Bureaus  of  Deceptive  Practices  and  Re- 
straint of  Trade — in  re:  Special  Committee  on  Case  Load  Screening 

Pursuant  to  the  action  of  September  30,  1969  in  the  above  matter,  the  follow- 
ing members  of  the  Commissioners'  staff,  General  Counsel's  Office,  and  the  Bureau 
of  Economics  were  appointed  to  serve  on  the  special  committee  on  caseload 
screening : 

Bartley  T.  Garvey,  Committee  Chairman 

Gerald  T.  Thain,  Mr.  Elmen's  staff 

Franklin  P.  Michels,  Mr.  Maclntyre's  staff  ^ 

Harry  A.  Garfield,  Miss  Jones'  staff 

Morton  Needleman,  Mr.  Nicholson's  staff 

Robert  E.  Liedquist,  General  Counsel's  Office 

Harrison  F.  Houghton,  Bureau  of  Economics 
The  Directors  of  the  involved  Bureaus  were  instructed  to  cooperate  fully  with 
the  special  committee,  to  provide  necessary  staff  support  and  assistance,  and  to 
designate  one  man  in  each  Bureau  to  assure  that  such  support  will  be  given. 
By  direction  of  the  Commission. 

Joseph  "W.  Shea,  Secretary. 

II.  PROGRAM  REVIEW  OFFICE 

Question  II  A 

What  specific  resource  allocation  I'ecommendations  or  priority  determinations 
were  produced  by  this  office  in  the  past  fiscal  year?  What  recommendations  were 
put  into  effect? 

Answer  to  II  A 

Let  me  first  give  you  some  brief  background  on  the  origin  and  purpose  of  the 
program  review  office.  When  I  was  appointed  Commission  Chairman  back  in 
1961,  the  Commission  did  not  have  an  organizational  mechanism  for  planning 
what  should  be  done.  The  Commission  established  the  position  of  Program  Review 
Officer  in  October  1961,  based  on  a  proposal  I  made  to  the  Commission. 

There  can  be  no  doubt  as  to  the  Commission's  continual  need  for  strategic 
(investigational)  planning.  Using  our  resources  to  best  advantage  boils  down  to 
the  problem  of  almost  unlimited  Commission  horizons  and  limited  Commission 
funds.  The  Commission's  basic  laws  are  broad  in  concept  and  provide  wide 
opportunity  for  constructive  action.  But  the  means  to  implement  such  Commis- 
sion action  are  limited  by  the  amounts  of  our  annual  appropriation. 

Periodically,  therefore,  the  Commission  must  choose  from  the  various  alterna- 
tives as  to  the  fields  in  which  the  Commission's  efforts  are  most  needed.  This  is 
where  our  program  review  office  comes  into  the  picture.  The  role  of  policy  plan- 
ning is  to  provide  the  Commission  with  more  options  as  to  what  the  Commission 
can  do.  I  support  the  strengthening  and  expansion  of  our  Office  of  Program  Re- 
view (which  now  consists  of  one  economist) . 

In  direct  reply  to  the  instant  question,  I  will  focus  on  two  principal  policy 
proposals  made  by  the  program  review  office  during  fiscal  1969  and  what  was 
done  about  them.  The.se  recommendations  were  as  follows  : 

First,  on  opening  up  new  antitrust  investigations,  the  program  review  office 
advised  that  the  main  bases  should  be  the  level  and  trend  of  economic  con- 
centration, the  size  of  the  industry  involved,  and  the  monopoly  power  of  the 
largest  corporations. 


1  Mr.  Maclntyre  designated  Franklin  P.  Michels  to  appear  at  sessions  as  an  observer 
and  stated  that  neither  he  nor  Mr.  Michels  will  participate  in  this  matter  for  the  reason 
that  he  considers  this  a  managrement  problem  and.  while  he  agrees  with  the  objective  of 
closing  stale  and  out-of-seasou  cases,  he  does  not  thinlc  the  Commission  should  talce  this 
responsibility  away  from  management. 

36-138 — ^70 — vol.  3 82 
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To  develop  significant  investigations  in  the  deceptive  practices  field,  tlie 
program  review  staff  proposed  as  primary  criteria  the  volume  of  advertising 
expenditures  and  sales  in  the  relevant  industry,  size  of  the  proposed  respondent 
and  its  advertising  outlays. 

The  Commission's  Executive  Director  requested  the  Bureau  Directors  to  care- 
fully consider  the  aforesaid  basic  standards,  and  if  they  believed  that  these  prin- 
ciples did  not  apply  to  their  operations  he  would  discuss  the  matter  with  them. 
Otherwise  the  bureaus  were  to  implement  the  necessary  planning  processes.  In- 
creased selectivity  in  starting  investigations  has  characterized  bureau  operations 
this  past  year. 

Second,  the  Program  Review  Oflace  has  proposed  that  the  Commission  and  its 
bureaus  make  increased  use  of  self-generated  industry  analysis  as  the  basis  for 
starting  investigations.  Concurrently  the  bureauns  would  develop  project  alter- 
natives for  the  Commission's  consideration,  since  planning  in  essence  is  making 
informed  choices.  I  have  given  my  support  to  this  economic  approach  to  program 
planning. 

In  my  instruction  to  bureau  directors  last  March  on  their  basic  plans  for  the 
fiscal  1971  budget.  I  requested  them  to  submit  a  planning  statement  covering 
their  proposed  major  investigations  arranged  on  an  industry  basis  and  in  order 
of  priority.  I  also  instructed  them  to  present  the  next  best  alternative  for 
each  major  project  they  proposed.  I  asked  them  to  identify  any  significantly 
monopolistic,  anticimpetitive,  noncompetitive  or  deceptive  practices  which  have 
not  been  but  should  be  challenged  by  the  Commission.  And  I  think  our  budget 
justification  reflects  this  planning  effort. 

Question  II  B 

Do  you  feel  merely  meeting  the  standards  suggested  for  this  office  by  the 
Bureau  of  the  Budget  report  of  1960  accurately  reflects  the  attention  that  might 
be  given  to  this  office? 

Answer  to  II  B 

Let  us  take  a  close  but  brief  look  at  what  the  Budget  Bureau  report  said  that 
a  small  program  review  staff  (2  attorneys  and  2  economists)  is  supposed  to  do. 
This  planning  unit  would,  among  other  functions,  "locate  the  primary  'trouble 
spots'  in  the  economy  in  which  FTC  should  apply  its  efforts."  This  broad 
assignment  would  tax  the  substantial  resources  of  the  Council  of  Economic 
Advisers  and  its  large  stable  of  economists. 

Under  the  Budget  Bureau  recommendation  the  program  review  staff  would  also 
determine  "the  appropriate  division  of  effort  between  antimerger,  other  anti- 
monopoly,  and  antideceptive  practices  work."  There  is  no  rational  set  of  rules 
by  which  funds  can  be  allotted  as  between  general  trade  restraints  and  mergers, 
or  between  discriminatory  practices  and  deceptive  practices.  If  the  Budget 
Bureau  staff  can  come  up  with  a  logical  set  of  rules  or  formula  for  distributing 
funds  among  these  mission-oriented  programs,  I  would  give  such  guide  lines 
careful  consideration. 

I  am  in  general  agreement,  however,  with  your  suggestions  that  the  program 
review  force  should  "evaluate  competing  proposals  for  project-type  investigation" 
and  "develop  or  approve  standards"  for  initiating  Commission  investigations.  In 
my  view  the  program  review  staff  would  also  plan,  initially  and  periodically,  an 
organization  of  the  staff  of  the  Commission  to  carry  out  the  Commission's  basic 
purposes.  The  planning  function  also  takes  in  policy  analysis  to  develop  a 
framework  and  system  for  effective  program  planning  and  to  produce  policy 
position  papers  on  major  trade  regulation  issues. 

The  recent  ABA  report  recommended  three  main  responsibilities  for  an 
expanded  program  review  office.  These  f  mictions  are : 

To  ajialyze  the  Commission's  long-range  enforcement  goals  and  the  effi- 
cient means  to  achieve  them 

To  devise  standards  for  staff  decisions  on  opening  and  closing  investiga- 
tions and  on  filing  complaints 

To  "propose  to  the  Commission  an  agenda  of  projects  that  ought  to  be 
undertaken  by  each  bureau  and  division  within  the  FTC  and  indicate  priori- 
ties with  respect  to  each." 
In  the  struggle  between  short-term  views  and  long-term  views  I  back  the  long- 
term  view.  In  general  I  support  the  dimensions  of  the  program  review  office 
drawn  by  the  Budget  Bureau  staff  report  and  by  the  ABA  proposals. 
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Question  II  C 

Has  any  action  been  taken,  or  is  planned  to  be  taken,  on  the  memorandum  of 
Commissioner  Nicholson  (as  printed  in  the  Committee  Report  of  the  Subcommit- 
tee on  Administrative  Practice  and  Procedure  of  the  Senate  Judiciary  Commit- 
tee) which  suggests  several  alternative  methods  of  restructuring  this  oflBce  to 
redefine  Commission  priorities  and  standards? 

Answer  to  II  C 

Commissioner  Xicholson  submitted  his  report  on  policy  planning  to  the  Com- 
mission in  August  1969.  At  that  time  he  indicated  to  the  Conunission  that  his 
memoniudum  was  sent  to  the  counsel  of  the  ABA  Study  Group  at  counsel's 
request. 

To  strengthen  the  Program  Review  Office  Mr.  Nicholson  recommended  a  sub- 
stantial increase  in  its  professional  staff  and  expanded  functions.  Under  his  plan 
the  office  would  devise  a  "system  of  centralized  control"'  over  the  progress  of 
Commission  investigations  and  track  down  delays.  The  augmented  office  would 
also  propose  major  investigations,  determine  priorities  for  the  Commission's  oper- 
ating units,  and  evaluate  the  budget  allocation  process  at  the  Commission. 

It  apiJears  proper  that  the  Commission  consider  Mr.  Nicholson's  report  and 
other  assessments  of  the  Commission  once  the  new  Commission  Chairman  takes 
office.  We  can  then  better  compare  the  various  proposals  for  improving  Com- 
mission performance,  including  the  recommendations  that  might  be  made  by  the 
Senate  Subcommittee  on  Administrative  Practice  and  Procedure  now  studying 
the  administi-ative  process. 

Question  II  D 

How  much  contact  and  interaction  takes  place  between  the  Office  of  Program 
Review  and  the  planning  officers  in  each  of  the  operating  bureaus? 

Answer  to  II  D 

The  Program  Review  Office  has  gotten  across  to  the  bureaus'  program  officers  the 
value  and  necessity  of  thinking  in  terms  of  alternatives  in  presenting  proposals 
to  the  Commission  for  major  new  investigations. 

The  office  has  stressed  to  these  planning  officers  that  the  relevant  cost  of  the 
resources  required  to  execute  proposed  investigations  is  not  just  the  manpower 
and  money  for  the  particular  project  but  the  economic  cost.  This  means  consider- 
ing what  else  could  be  done  with  the  money,  what  investigation  is  displaced  by 
the  particular  use  of  funds,  and  whether  the  same  funds  could  be  used  on  some- 
thing more  important. 

The  Office  and  the  bureaus  have  exchanged  strong  views  on  the  relevant  kinds 
of  standards  for  opening  investigations.  The  problem  of  establishing  criteria  for 
action  to  preserve  competition  is  rooted  in  the  complex  nature  of  competition. 
Competition  has  both  objective  factors  (market  structure)  and  subjective  ele- 
ments (the  anticipations  of  price  leaders  concerning  the  reactions  of  their  large 
rivals). 

The  Program  Review  Office  has  emphasized  the  primacy  of  industry  structure 
and  quantitative  standards  (industry  sales)  in  deciding  what  the  bureaus 
should  investigate.  The  bureaus  have  fired  back  the  limitations  of  quantitative 
criteria  in  initiating  legal  actions  and  antideceptive  and  anticompetitive  areas. 
Competition  in  ideas  among  the  Commission's  planning  staff  can  lead  to  the 
producton  of  effective  investigations. 


III.  BUREAU  OF  ECONOMICS 

A.  Why  has  the  relationship  between  the  number  of  professionals  on  the  Com- 
mission staff  and  the  number  of  economists  on  the  staff  remained  relatively 
constant  in  the  past  few  years,  despite  calls  for  increases  in  the  number  of 
economists? 

The  following  table  shows  the  number  of  economists  requested  by  the  Bureau 
of  Economics,  the  number  approved  by  the  Commission,  and  the  number  approved 
by  the  Bureau  of  the  Budget  for  each  of  the  fiscal  years,  1964-1970. 
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NUMBER  OF  ECONOMISTS 


Recommended  Approved 

by  the  Approved  by  the 

Bureau  of  by  the  Bureau  of 

Year                                                                                                   Economics  Commission  the  Budget 


1964. 
1965. 
1966. 
1967. 
1968. 
1969. 
1970. 


28 

28 

8 

16 

8 

0 

18 

18 

5 

5 

0 

0 

23 

23 

6 

33 

0 

0 

13 

13 

0 

Total. 


136         90         1* 


IV.  TRUTH  IN  LENDING 
(A) 

Q.  In  addition  to  the  mailing  of  over  750,000  copies  of  the  Federal  Reserve 
System  publication  on  Regulation  Z,  what  other  specifio  formal  or  informal 
steps  are  being  taken  to  assure  compliance  with  the  Truth- in-Lending  law? 

A.  The  Commission's  staff  has  embarked  upon  the  largest  educational  under- 
taking in  its  history  for  Truth  in  Lending.  Beginning  in  February  1969  our  11 
field  offices,  supplemented  by  our  headquarters  staff,  conducted  daily  seminars 
and  participated  in  business  association  meetings  in  virtually  every  city  in  the 
country.  At  the  same  time,  our  headquarters  stafE  worked  feverishly  to  handle- 
the  largest  amount  of  non-consumer  mail  that  we  have  ever  encountered.  Well 
over  10,000  individual  responses  to  creditor  questions  were  prepared  by  our  staff 
attorneys.  At  the  same  time  tens  of  thousands  of  additional  Regulation  Z  pam- 
phlets were  distributed  and  explained. 

Beginning  on  July  1,  the  Act's  effective  date,  the  staff  added  to  its  continuing 
interpretive  function  an  innovative  advertising  violations  program  whereby  a 
form  letter,  which  includes  a  return  form  to  be  completed  by  the  advertiser,  is 
promptly  mailed  from  each  of  our  11  field  offices  as  soon  as  any  advertising  de- 
viation is  discovered. 

During  the  first  quarter  of  fiscal  1970  the  newly  created  Division  of  Consumer 
Credit  and  the  field  support  staff  has  logged  in  2211  separate  matters  requiring 
legal  interpreation  or  investigation :  and  has  corrected  and  filed  529  advertis- 
ing violations.  It  is  projected  that  the  next  quarter  will  see  this  latter  figure 
doubled. 

In  addition  to  using  new  procedures  to  correct  minor  violations,  the  staff  cur- 
rently has  under  consideration  the  disclosure  practices  of  most  major  national 
creditors  within  our  jurisdiction.  We  have  issued  our  first  formal  complaint  con- 
taining 13  separate  disclosure  violations  against  the  largest  jewelry  chain  in 
the  country.  I  am  informed  that  other  formal  complaints  are  presently  being 
prepared. 

(B) 

Q.  Has  any  formal  enforcement  strategy  been  developed  to  assure  maximum 
exposure  of  FTC  enforcement  activities  in  this  field? 

A.  Yes.  For  one  thing,  the  staff  isr  taking  a  highly  selective  approach  to  en- 
forcement. When  we  do  formally  proceed  under  this  law,  we  believe  that  the 
cases  selected  will  beam  the  spotlight  of  publicity  where  it  will  have  the  maxi- 
mum effect.  Further,  the  Commission  has  inaugurated  a  new  program  for  ex- 
posing Truth  in  Lending  activities.  It  is  the  periodic  issuance  of  Consxmier 
Credit  Policy  Statements,  the  first  two  of  which  have  just  been  issued  (the  fir.st 
deals  with  advertising  of  general  credit  terms  such  as  "Easy  Credit"  and  the 
second  deals  with  common  consumer  misconceptions  about  Truth  in  Lending — 
some  of  which  are  due  to  creditors'  misstatements  about  the  effect  of  this  new 
law). 

(C) 

Q.  What  has  been,  the  public  reaction  to  the  implementation  of  the  la/wt 
A.  The  public  reaction  has  been  extremely  favorable,  although  often  it  has 
taken  the  form  of  reacting  with  resentment  to  the  disclosures  made  by  open  end 
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(revolving)  creditors.  Although  basically  the  law  requires  telling  the  truth,  most 
consumers  are  now  learning  for  the  first  time  what  the  terms  of  their  revolving 
credit  account  really  are. 

The  rescission  section  has  had  amazing  effect.  We  have  reports  that  some 
home  improvement  firms  have  experienced  50%  of  all  sales  rescinded  in  July  and 
August,  and  there  are  reports  of  radical  changes  in  the  make-up  of  that  in- 
dustry. The  volume  of  reaction  is  admittedly  light  because  our  consumer  edu- 
cation program  has  had  to  take  a  back  seat  to  creditor  education.  As  we  and 
others  get  the  word  to  consumers — and  this  is  now  being  pursued — the  consumer 
reaction  and  the  benefit  should  increase  tremendously. 


V.  BUREAU  OF  TEXTILES  AND  FURS 

A.  With  respect  to  Rule  36,  has  any  final  decision  been  reached  in  the  courts? 
If  not,  when  do  you  expect  a  decision  in  the  court  and  what  is  your  estimate  con- 
cerning that  decision?  Hoio  much  is  involved  in  the  1970  and  1971  budgets  for 
the  administration  of  Rule  36? 

A  petition  for  certiorari  in  this  case  was  filed  by  the  Solicitor  General  on 
August  22,  1969,  and  the  answer  to  the  said  petition  is  due  or  has  been  filed  as 
of  this  date.  There  will  probably  be  a  delay  of  several  months  before  the  United 
States  Supreme  Court  will  decide  whether  or  not  to  hear  the  matter.  If  the 
Court  does  hear  the  case,  it  probaly  will  not  issue  its  decision  until  sometime  in 
the  Spring  of  1970.  What  the  decision  of  the  Court  will  be  is  pure  speculation,  but, 
of  course,  we  hope  it  will  be  favorable  to  the  Commission's  stand. 

There  is  approximately  $140,000  allotted  in  the  1970  and  1971  budgets  for  the 
administration  of  Rule  3(5.  In  this  respect,  whether  or  not  the  final  court  decision 
is  favorable  to  the  Commission,  there  is  a  serious  problem  involving  misbranded 
imported  woolen  fabrics  and  garments.  It  is  the  intention  of  the  Commission  to 
use  the  funds  appropriated  for  the  enforcement  of  Rule  36  to  more  closely  check 
these  imports  in  order  to  protect  the  American  woolen  industry  from  unfair 
competition  and  to  protect  the  American  consumer  from  misbranding.  This  pro- 
gram will  be  accomplished  by  checking  the  import  documents  now  filed  by  the 
importers  with  the  Bureau  of  Customs  and  by  the  following  down  of  any 
questionable  goods  by  investigators  of  the  Bureau  of  Textiles  and  Furs  to  the 
place  of  business  of  the  importer  in  order  to  obtain  samples  for  testing.  This 
program  will  require  a  greater  number  of  investigators  and  more  funds  for 
purchasing  exhibits  and  testing  than  would  be  required  under  Rule  36  as  that 
regulation  provided  for  a  spot  check  of  imported  goods  at  the  port  of  entry  and 
required  the  testing  of  any  questionable  goods  at  the  expense  of  the  importer. 
Without  Rule  36,  a  lesser  coverage  can  be  made  of  imported  woolen  products 
than  could  be  made  with  the  assistance  of  this  regulation. 

B.  Approximately  hoiv  much  is  presently  spent  enforcing  the  provisions  of  the 
Flammahle  Fabrics  Act?  What  has  been  accomplished  by  this  program  in  the 
past  year  and  what  are  your  expectations  for  1970  and  1971? 

In  fiscal  1969  approximately  $150,000  was  spent  on  the  administration  and  en- 
forcement of  the  Flammable  Fabrics  Act.  In  1970  and  1971  approximately  $740,000 
will  be  allotted  to  this  function. 

During  1969,  the  Bureau  of  Textiles  and  Furs  made  6,513  routine  inspections 
of  manufacturers,  wholesalers,  and  retail  stores,  with  the  Commission's  investi- 
gators using  their  expertise  developed  over  the  years  to  spot  any  questionable 
fabrics  or  articles  of  wearing  apparel  that  might  prove  to  be  dangerously  flam- 
mable. Whenever  questionable  fabrics  or  garments  were  observed  by  the  Com- 
mission's investigators,  they  were  sampled  and  forwarded  to  the  screening 
laboratory  of  the  Bureau  of  Textiles  and  Furs  for  testing  in  accordance  with 
the  law. 

The  laboratory  of  the  Bureau  of  Textiles  and  Furs  during  1969  made  599 
flammability  tests  on  samples  submitted  by  the  Commission's  investigators,  the 
Bureau  of  Customs,  and  from  fire  marshals  throughout  the  country,  and  others. 
Out  of  the  599  tests.  111  were  failures  and  these  fabrics  and  articles  of  wearing 
apparel  were  removed  from  the  channels  of  trade  as  soon  as  possible.  The  failures 
covered  fabrics  intended  for  use  in  wearing  apparel,  scarves,  sweat  shirts,  other 
woven  or  knitted  garments,  nonwoven  fabrics  and  garments,  wood  fiber  chips, 
and  artificial  leis  and  corsages. 

Complaints  were  issued  in  12  cases  involving  dangerously  flammable  fabrics 
or  wearing  apparel,  which  were  concluded  with  cease  and  desist  orders.  How 
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many  painful  injuries  and  deaths  the  Commission's  efforts  have  prevented  over 
the  years  in  enforcing  this  Act  is  not  determinable,  but  it  is  interesting  to  note 
that  since  the  Flammable  Fabrics  Act  became  effective  in  June  1954  there  has 
not  been  one  instance  that  has  come  to  our  attention  where  a  person  has  been 
injured  by  a  fabric  or  an  article  of  vpearing  apparel  which  failed  to  pass  the 
flammable  fabrics  test. 

In  1970  and  1971,  the  Commission  intends — with  the  additional  funds  al- 
lotted— to  increase  the  inspection  work  under  this  Act  in  order  to  stop  tlie 
manufacture  and  distribution  of  dangerously  flammable  fabrics  and  garments 
before  they  reach  the  consuming  public.  It  is  expected  that  the  Secretary  of 
Commerce,  in  the  near  future,  will  determine  that  additional  fabric  items  are 
hazardous.  Thi.s  will  require  the  investigators  of  the  Bureau  of  Textiles  and 
Furs  to  visit  manufacturers  and  retailers  not  now  covered  l)y  the  flammable 
fabrics  regulations.  In  addition,  it  is  the  plan  of  the  Commission  to  carry  out 
an  educational  program  with  state  and  county  fire  marshals  and  local  fire  offi- 
cials, enlightening  them  as  to  the  provisions  of  the  Flammable  Fabrics  Act. 
Further,  the  Bureau  of  Textiles  and  Furs  plans  to  work  more  closely  with  the 
Bureau  of  Customs  to  intercept  questionable  fabrics  and  articles  of  wearing  ap- 
parel coming  into  the  United  States  from  abroad.  These  programs  will  require 
the  additional  personnel  and  funds  allotted  to  the  Commission  in  the  1970 
budget  and  in  the  proposed  budget  for  1971. 

C.  Why  isn't  this  Bureau  organized  on  program  lines?  How  much  of  the  1970 
and  1971  funds  are  devoted  to  each  of  the  fonr  programs?  Why  shouldn't  the 
fur  program  lye  suhstantlally  reduced?  What  kinds  of  sampling  techniques  are 
employed  to  check  on  manufacturers'  violations  of  the  four  Acts  administered 
hy  this  Bureau?  If  no  su^li  plan  exists,  do  future  Bureau  plans  call  for  the 
development  of  one? 

The  Bureau  of  Textiles  and  Ftirs  is  organized  on  functional  lines  rather  than 
along  program  lines,  as  the  former  seems  to  be  a  more  efficient  means  of  admin- 
istering the  statutes  assigned  to  this  Bureau.  The  Wool  and  Textile  Acts  are 
complementary  to  each  other  and  the  requirements  of  the  Flammable  Fabrics 
Act  cover  both  fabrics  and  garments  subject  to  the  Wool  and  Textile  Acts.  The 
Fur  Products  Labeling  Act  covers  not  only  garments  made  entirely  of  fur  but 
also  garments  having  fur  collars  or  fur  trim  and,  therefore,  woolen  garments 
or  non woolen  garments  subject  to  the  Wool  Act  or  to  the  Textile  Act  may  also 
be  fur  products  subject  to  the  Fur  Act. 

'  It  is  the  excf'iition  rather  than  the  rule  to  inspect  a  wholesaler  or  retailer 
and  not  find  merchandise  subject  to  all  four  of  the  Acts  administered  by  the 
Acts  of  the  Bureau  of  Textiles  and  Furs.  To  break  our  inspection  program  down 
so  investigators  would  check  for  compliance  for  one  Act  and  not  for  the  other 
three  would  unduly  inconvenience  or  harass  industry  and  be  most  uneconomical 
for  the  Government. 

In  investigation  and  trial  work  it  is  to  the  advantage  of  the  Government  to 
be  able  to  adjust  cases  among  all  of  the  investigators  or  the  trial  attorneys 
depending  on  the  work  load  rather  than  have  investigators  or  attorneys  assigned 
to  work  on  one  type  of  case  where  they  might  be  overloaded  at  times  and  have 
insufficient  work  at  other  times  depending  on  the  circumstances.  It  might  be 
pointed  out  that  there  were  only  eight  trial  attorneys  in  fiscal  year  19C9  handling 
all  the  formal  cases  arising  under  these  four  statutes. 

In  1970  it  is  estimated  that  the  breakdown  of  funds  devoted  to  each  of  the 
four  Acts  administered  by  the  Bureau  of  Textiles  and  Furs  will  be  approxi- 
mately 18%  to  Wool.  24%  to  Fur,  29%  to  Textile,  and  29%  to  Flammable  Fab- 
rics:  however,  in  1971  there  will  be  a  substantial  increase  in  Flammable  Fabrics. 
The  fur  industry,  from  the  ranchers  down  through  the  auction  houses  to  the 
dressers  and  dyers,  to  manufacturers  into  the  retailers,  at  present,  is  sorely 
beset  with  troubles.  The  raising  of  ranch  fur-bearing  animals  in  Europe  and 
Asia  is  causing  severo  strains  on  the  ranr-her^  in  this  courtry.  A  new  type  of 
dressing  of  certain  pelts  has,  over  the  past  three  years,  caused  an  upheaval  in 
the  fur  industry  greater  than  anything  else  in  the  memory  of  the  leaders  in  this 
segment  of  our  economy.  As  a  result  of  the  confusion  in  the  fur  industry,  serious 
pro])lems  involving  misbranding  have  been  rampant. 

Such  misrepresentations — liy  lal)eling,  invoicing,  and  advertising  in  the  fur 
industry — are  most  unfair  to  the  legitimate  merchant  who  is  trying  to  abide  by 
the  law  and.  ftirtber.  such  -violations  of  the  Fur  Act  affect  the  consumer's  pocket- 
book,  whether  she  is  a  wealthy  matron,  a  struggling  secretary,  or  a  mother  l)Uy- 
ing  a  dress-up  coat  for  her  teen-age  daughter.  If  the  fur  coat  or  the  fur-trimmed 
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garment  is  misbranded  or  misrepresented,  the  consumer  is  being  fleeced  as  she 
is  not  getting  her  dollar's  worth  in  the  marketplace. 

Because  of  the  circumstances  over  the  past  few  years,  the  Bureau  of  Textiles 
and  Furs  has  devoted  more  of  its  energy  to  the  fur  trade  than  it  ordinarily  would 
have.  But  we  at  the  Commission  try  to  concentrate  our  resources  where  the  prob- 
lems are,  in  order  to  assist  industi-y  and  to  protect  the  American  consumer.  The 
wholesale  value  of  fur  products  produced  in  this  country  is  approximately  a  half- 
billion  dollars  a  year,  involving  the  livelihood  or  jobs  of  thousands  of  citizens  and 
we  feel  we  should  do  all  within  our  power  to  protect  this  segment  of  our  economy 
and,  at  the  same  time,  see  that  the  consumer  is  receiving  what  she  is  paying  for. 

In  the  inspection  of  mills  and  manufacturers,  the  Commission's  investigators 
check  on  the  raw  stock  of  the  inspected  firm.  These  investigators  over  the  years 
have  developed  a  knowledge  of  stock,  yarn  and  fabric  and  if  they  observe  fibers, 
yarns  or  fabrics  that  do  not  appear  to  be  properly  represented,  they  take  a  sample 
sufficiently  large  for  testing  purposes  and  forward  it  to  Washin.gton  for  analy.sis 
in  the  laboratory  of  the  Bureau  of  Textiles  and  Furs.  Usually  these  samples  are 
obtained  at  no  cost  to  the  Government.  The  fiber  sample  is  generally  taken  from 
various  parts  of  the  bale  or,  if  there  is  more  than  one  bale,  the  sample  is  made  up 
of  a  composite  of  the  several  bales.  The  yarn  sample  is  visually  a  cone  or  a  part 
of  a  cone  from  a  questionable  lot ;  whereas  the  fabric  sample  is  usually  %  to  i/^ 
yard  of  material  across  the  bolt. 

In  the  inspection  of  garment  wholesalers  and  retailers  with  random  sampling, 
if  questionable  garments  are  observed  and  the  item  is  priced  at  two  or  three  dol- 
lars, a  sample  is  obtained  at  no  cost  to  the  Government,  where  possible,  or  one 
of  the  items  is  purchased.  If  the  questioned  item  is  a  suit,  coat  or  other  expensive 
article,  the  manufacturer's  name  or  registered  identification  number  is  obtained 
and  a  call  is  made  at  the  manufacturer's  plant  and  a  piece  of  the  fabric  is 
obtained  as  set  forth  in  the  preceding  paragraph.  These  items  are  forwarded  to 
Washington  and  tested  in  the  Bureau's  laboratory. 

Questionable  fabrics  or  garments  under  the  Flammable  Fabrics  Act  are 
sampled  in  the  same  manner  as  wool  or  textile  products  described  in  the  preced- 
ing paragraph.  In  regard  to  possible  dangerously  flammable  items,  thte  sampled 
goods  are  forwarded  to  the  Bureau  of  Textiles  and  Furs  in  Washingtton  im- 
mediately and  are  given  priority  in  the  Commission's  testing  laboratory. 

In  the  inspection  of  furriers,  or  retailers  dealing  in  fur  products,  hair  samples 
are  removed  from  questioned  fur  products  by  the  investigator  and  the  hairs  are 
then  sent  to  Washington  to  be  analyzed. 

The  1970  and  1971  budgets  provided  for  additional  help  in  the  Bureau  of 
Textiles  and  Furs'  screening  laboratory.  With  more  personnel  available  in  the 
laboratory,  it  is  thfe  plan  of  the  Bureau  to  extend  and  increase  its  testing  pro- 
gram under  all  four  Acts. 


VI.  BUREAU  OF  FIELD  OPERATIONS 

A.  When  attorneys  ore  hired,  for  the  field  offices,  allocations  are  made  based 
on  the  ratio  of  the  caseload  of  each  field  office  to  the  total  caseload  of  the  Bureau 
of  Field  Operations,  with  adjustments  for  the  performance  record  of  each  office. 
These  ratios  and  adjustments  are  made  for  several  past  periods  and  then 
averaged  out  in  order  to  eliminate  any  possible  imbalance.  The  same  procedure 
will  be  used  in  allocating  the  100  attorneys  to  the  various  offices  when  funds  are 
approved  for  hiring  them. 

B.  One  additional  Grade  GS-15  has  been  requested  for  the  Bureau  head- 
quarters. This  position  is  included  in  the  100  additional  professionals  requested. 

C  Cases  to  be  investigated  are  forwarded  by  the  enforcement  bureaus  to  the 
Office  of  the  Director,  Bureau  of  Field  Operations,  ichere  the  decision  is  made  as 
to  the  field  office  or  field  offices  to  which  a  matter  will  be  assigned  for  investiga- 
tion. Some  of  the  factors  considered  in  this  connection  are  geographic  location  of 
the  primary  sources  of  information,  availability  of  attorneys  at  the  field  offices 
that  are  located  closest  to  this  geographic  area,  and  experience  of  particular 
attorneys  in  the  industry  under  investigation. 

Responsibility  for  the  implementation  of  the  investigation,  recommendation 
as  Ito  di.sposition  of  the  matter,  and  the  negotiation  of  consent  settlement  or 
other  tentative  disposition,  where  appropriate,  are  vested  in  the  Bureau  of 
Field  Operations  and  its  field  staff. 
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VII.  BUREAU  OF  DECEPTIVE  PRACTICES 

A.  In  the  reorganization  plan  it  is  proposed  that  the  areas  of  each  Assistant 
Director  will  be  divided  into  enforcement  and  non-enforcement  programs.  The 
enforcement  area  will  consist  of  (1)  case  work  involving  the  preparation  of 
complaints,  investigative  and  trial  functions  in  cases  arising  under  Section  5 
of  the  Federal  Trade  Commission  Act ;  (2)  Truth-in-Lending ;  (3)  the  compliance 
programs;  and  (4)  packaging  and  labeling.  The  Division  of  Scientific  Opinions 
because  of  its  supportive  functions  on  case  work  is  classified  as  being  in  the 
enforcement  area. 

The  non-enforcement  area,  tentatively  identified  as  the  office  of  consumer 
research  and  development,  will  include  the  (1)  input  programs  which  supply 
the  FTC  with  the  information  needed  to  plan  and  conduct  consumer  protection 
activities;  (2)  the  consumer  education  program;  (3)  Special  Projects  in  con- 
sumer protection;  (4)  consumer  relations  including  the  conducting  of  consumer 
hearings,  seminars,  conferences,  and  liaison  with  universities,  business  and 
consumer  groups  in  the  research  and  development  of  voluntary  and  involuntary 
consumer  protection  programs. 

B.  The  advertising  monitoring  program  will  be  in  the  office  of  consumer 
research  and  development  as  identified  above.  It  is  expected  that  once  reorganiza- 
tion plans  are  approved  procedures  will  provide  for  continuing  and  systematic 
input  to  this  office  from  all  sources  including  the  field  and  copy  from  regional 
publications. 

C.  To  the  extent  that  resources  permit,  an  aggressive  program  of  consumer 
advice  and  guidance  to  the  public  is  planned.  This  will  include  the  consultative 
function  with  the  states,  local  governments  and  private  groups.  It  is  not  planned 
as  a  passive  program  as  the  words  "when  so  requested"  apparently  suggest. 

Note  :  For  lack  of  a  name  at  this  time  we  have  assigned  the  name  of  "consumer 
research  and  development"  to  the  nonenforcement  area  of  the  Bureau  of  Decep- 
tive Practices. 


VIII.  BUREAU  OF  RESTRAINT  OF  TRADE 

A.  With  a  relatively  small  ivorkload  increase  for  1971  {e.g.  complaint  increase 
of  25,  investigations  completed  increase  of  20,  complaints  issued  increase  1  to 
4),  what  is  the  justification  for  a  30%  increase  in  the  clerical  staff  in  the 
Director's  office  "to  meet  the  increasing  workload  of  the  operating  dimsioyis"  ? 

Fifteen  additional  clerk-stenographers  are  requested  for  the  central  steno- 
graphic pool  which  serves  the  operating  divisions  of  the  Bureau  of  Restraint 
of  Trade.  A  substantial  workload  increase  is  in  fact  anticipated  in  fiscal  1971. 
This  increase  is  not  refiected  in  the  anticipated  somewhat  larger  number  of 
complaints  of  alleged  restraint  of  trade  law  violations  filed  with  the  Agency. 
It  is  refiected,  however,  in  the  increased  number  of  complaints  which  are  being 
filed  this  fiscal  year  (F.Y.  1970)  over  fiscal  1969  (an  increase  of  from  24  to  35 
complaints  approved  for  consent  order  negotiation  are  expected  and  an  increase 
from  9  to  24  complaints  in  litigated  cases).  This  increase,  in  turn,  is  shown  in 
the  increased  number  of  cases  in  actual  litigation  estimated  for  fiscal  1971  (an 
increased  burden  in  litigative  workload  of  from  20  to  .34  cases  at  the  outset 
or  70%  higher  than  fiscal  1970).  With  an  anticipated  50%  increase  also  in  the 
number  of  Docketed  Orders  disposed  of  in  fiscal  1971,  the  result  is  a  very  sub- 
stantial work  increase  (almost  half  of  the  total  litigative  workload  carried  and 
more  than  half  of  those  comprising  the  "disposed  of"  figiare,  represent  merger 
cases).  The  demands  of  this  expected  increase  in  litigative  workload  upon  the 
stenographic  staff,  in  terms  of  memoranda,  briefs,  motions  and  other  necessary 
papers,  I  believe,  fully  justifies  the  requested  30%  increase  in  clerical  staff. 

B.  Hoiv  do  you  explain  the  variance  between  the  estimated  investigations  to 
6e  opened  in  1969  (276)  and  the  observed  level  of  activity  (1S9)  for  this  Bnreau? 

I  assume  here  you  are  referring  to  the. estimate  of  the  number  of  investigations 
to  be  "initiated  or  opened"  for  fiscal  1969  (276)  which  was  submitted  in  1968  in 
connection  with  the  fiscal  1970  budget  justification.  I  believe  the  actual  "observed" 
figure  whirh  appears  in  the  present  budget  justification,  relating  back  to  fiscal 
1969.  is  "181"  rather  than  "189"  investigations  initiated  or  reopened. 

The  reason  for  the  decrease  in  the  number  of  new  investigations  opened  in  fiscal 
1969  as  compared  with  fiscal  1968  (a  decrease  from  218  to  181)  and.  if  you  will 
note  in  addition,  a  very  substantial  increase  in  the  number  of  investigations 
"completed  or  closed"  (an  increase  in  the  number  of  closings  to  289  for  fiscal  1969 
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as  compared  with  just  196  in  fiscal  1968)  was  the  initiation  of  a  stringent  policy 
of  increased  selectivity  in  the  initiation  of  investigations.  That  policy,  which  had 
not  been  implemented  in  the  Bureau  of  Restraint  of  Trade  at  the  time  the  refer- 
enced projection  of  "276"  new  investigations  was  calculated,  resulted  in  a  selec- 
tive and  significant  cut-back  on  new  investigations.  We  are  currently  seeking, 
in  addition,  to  further  weed-out  from  the  older  investigations  those  which  appear 
less  urgent  or  significant  than  those  more  recently  initiated.  We  anticipate  that, 
with  this  clearing  of  the  investigational  pipe  lines,  an  increase  in  the  number  of 
new  investigations  opened  will  again  begin  to  climb  upward  in  fiscal  1971. 


IX.  GENERAL 

BUREAU    OF    RESTRAINT    OF    TRADE 

A.  Please  discuss  criteria  used  in  determining  irJiich  programs  should  te  in- 
creased and  how  magnitude  of  increase  is  deternUned. 

Considering  for  illustration  the  Bureau  of  Restraint  of  Trade,  containment  of 
illegal  mergers  and  acquisitions,  because  of  the  immediacy  of  effect  on  both 
market  and  aggregate  concentration  of  economic  power,  requires  an  increasing 
proportion  of  our  antitrust  attention.  Enforcement  of  the  Clayton  Act  and  of 
Section  5  of  the  FTC  Act's  mandate  with  respect  to  unfair  methods  of  competi- 
tion, is  undertaken  on  a  minimum-effective-enforcement  basis — and  certainly  not 
upon  a  "total"  enforcement  basis. 

This  is  true  with  respect  to  each  of  the  laws  which  the  Congress  has  directed 
this  Agency  to  enforce. 

To  maintain  Robinson-Patman  enforcement  as  a  program  of  any  dimension, 
for  example,  a  certain  minimum  assignment  of  manpower  is  required.  Complaints 
from  businessmen  concerning  inequality  in  pricing  and  terms  reach  us  from  all 
levels  of  the  economy.  They  must  at  least  be  sounded  out.  evaluated  and.  as  may 
be  necessary  to  maintain  enforcement  integrity,  prosecuted.  The  broader  reaches 
of  Section  .5  require  a  similar  basic  commitment. 

When  we  are  obliged  by  Congressional  mandate  to  administer  a  law,  therefore, 
our  first  responsibility  is,  or  should  be,  to  assign  manpower  and  money  sufficient, 
to  at  least  minimally  meet  the  basic  needs  for  enforcement  of  that  particular  law. 
This,  of  course,  creates  a  kind  of  statutory  governor  upon  our  ability  to  precipi- 
tously increase  enforcement  in  one  area  at  the  expense  of  another. 

With  that  in  mind,  the  criteria  used  in  determining  which  programs  in  the 
restraint  of  trade  area  must,  in  our  view,  be  increased  have,  I  believe,  been 
disclosed  in  our  justification. 

On  page  34  of  our  justification  we  state  : 

The  rapidly  increasing  acceleration  of  the  merger  movement  within  the 
economy  critically  inci'eases  the  need  for  additional  attorneys  in  that  statu- 
tory area.  This  does  not  mean,  however,  that  the  rate  or  significance  of 
trade  law  violations  otherwise  are  to  any  extent  abating.  The  problem  of 
increasing  industry  concentration  is  not  confined  to  concentration  resulting 
from  mergers  or  other  forms  of  physical  integration.   Industry  concentra- 
tion by  combination  or  conspiracy  and  adverse  changes  in  the  number  and 
size  distribution  of  competing  companies  in  particular  markets  as  a  result 
of  discrimination  or  other  unfair  methods  of  competition  also  constitute 
critical  aspects  of  the  problem. 
The  criteria  used  in  connection  with  anti-merger  enforcement  are  set  out  on 
page  40.  The  specific  projected  manpower  assignments  appear  on  page  44  and 
disclose  the  basis  on  which  the  26-attorneys  increase  for  the  staff  of  that  Di- 
vision was  arrived  at.  A  smnll  increase  is  requested  for  the  Division  of  Account- 
ing. The  other  increase  requested  for  this  Bureau  is  for  the  Division  of  Com- 
pliance, which  is  currently  undersitaffed  and  faces  an  ever  increasing  work- 
load in  the  merger  area.  Divestitures  must  be  policed  by  thnt  Division,  as  well 
as  oversight  of  compliance  with  the  often  complex  prescriptive  requirements  of 
Section  7  orders.  Bans  on  future  acquisitions  for  a  period  of  years,  without  prior 
Commission  approval,  for  example.  We  have  sought  to  di.sclose  in  detail  to  the 
Bureau  of  the  Budget  just  where  needed  increases  will  be  applied  and  why. 

BUREAU  OF  DECEPTIVE  PRACTICES 

.4.  Please  discuss  criteria  used  iv  dptermining  irhieh  programs  should  he  in- 
creased and  how  magnitude  of  ivrrease  is  determined ? 
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This  request  seems  to  relate  more  to  decisions  made  at  the  Commission  level 
than  to  those  made  at  the  Bureau  level.  It  is  believed  that  the  Bureau  of  the 
Budget  is  trying  to  determine  the  criteria  the  Commission  uses  in  deciding  how 
much  of  its  resources  will  be  devoted  to  deceptive  practice  work  vis-a-vis  vari- 
ous other  broad  programs  such  as  for  example,  economic  studies  for  mergers. 
The  request  may,  however,  have  some  relevancy  to  decisions  made  at  the  Bu- 
reau level. 

The  Bureau  of  Deceptive  Practices  in  determining  whether  to  recommend  to 
the  Commission  that  a  broad  pro.iect  or  a  program  of  action  be  initiated  con- 
siders substantially  the  same  factors  for  criteria  it  considers  in  determining 
whether  to  initiate  an  investigation  against  an  individual  firm  for  a  specific 
violation.  A  list  of  these  factors  is  attached.  The  most  important  factor  in  any 
matter  is  whether  or  not  health  or  safety  is  involved. 

Once  the  Commission  directs  that  a  project  or  program  be  undertaken,  the  Bu- 
reau has  the  problem  of  determining  how  much  of  its  manpower  will  be  used  on 
the  project.  This,  of  course,  involves  reassignment  of  personnel  and  means  that 
projects  on  which  the  reassigned  personnel  are  engaged  must  be  deferred.  The 
degree  of  public  interest  involved  is  always  the  most  important  factor  in 
determining  what  projects  will  be  increased  or  decreased. 


Factors  To  Consider  in  Determining  the  Public  Interest  in  Opening  a 
Deceptive  Practice   Investigation 

1.  Does  the  practice  complained  of  indicate  that  there  is  danger  to  the  public 
health  or  safety? 

2.  What  are  the  indicated  numbers  of  consumers  adversely  affected  ? 

3.  Is  there  a  particular  segment  of  consumer  population  affected,  perhaps 
deserving  a  special  degree  of  protection:  the  poor,  the  elderly,  the  retired? 

4.  What  is  the  materiality  of  a  deceptive  statement  in  the  context  of  the  total 
promotional  approach  :  did  the  statement,  alone  or  substantially  contributorily, 
actually  constitute  the  real  inducement  to  buy? 

5.  What  is  the  nature  of  the  deceptive  practice :  did  it  constitute  an  outright 
fraud  or  did  it  concern  a  worthwhile  (albeit  misrepresented)  product  or  services? 

6.  What  is  the  amount  or  degree  of  loss  suffered  by  the  consumer :  is  he  out 
of  pocket  a  few  cents,  or  has  he  mortgaged  his  home  with  the  potential  of  fore- 
clo.sure? 

7.  What  is  the  economic  magnitude  of  a  given  industry  engaging  in  a  com- 
plained or  practice? 

8.  Are  there  honest  competitors  to  protect? 

9.  Is  there  a  fair  prospect  of  success  if  we  must  litigate :  is  the  alleged  unfair 
practice  reasonably  clearcut,  or  does  it  present  a  controversial  scientific  issue? 

10.  All  factors  considered,  is  the  matter  one  to  which  we  can  commit  man- 
power and  other  resources  in  the  light  of  current  priorities? 


GENERAL  QUESTION  C 
memorandum 


Octoier  15,  1969. 


To :  Comptroller. 

From :  Chalmers  B.  Yarley.  Director,  Bureau  of  Industry  Guidance. 

Subject :  1971  FTC  Bureau  of  the  Budget  Hearing. 

Reference  is  made  to  question  number  IX  C.  of  the  list  of  questions  submitted 
by  the  Bureau  of  the  Budget  for  response  by  the  Commission  during  the  forth- 
coming budget  hearing.  This  question  reads  : 

How  do  you  determine  which  industry  guides  will  be  published? 

A  proceeding  looking  toward  the  promulgation  of  industry  guides  may  be 
commenced  on  the  initiative  of  the  Commission  or  pursuant  to  petition  filed  with 
the  Secretfiry  or  upon  informal  application  therefor,  filed  by  any  interested  per- 
son or  group,  where  it  appears  to  the  Commission  that  guidance  as  to  the  legal 
requirements  applicable  to  particular  practices  would  be  beneficial  in  the  public 
interest  and  would  serve  to  bring  about  more  widespread  and  equitable  obser- 
vance of  laws  administered  by  the  Commission. 
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When  a  proceeding  is  commenced,  proposed  guides  are  developed  and  released 
ill  tlieir  proposed  form,  aiiiiouueenieiit  being  made  by  Notice  publislied  in  the 
Federal  Register  and  by  news  release,  for  comment  in  a  public  record,  either  in 
written  form  or  orally  at  a  public  hearing.  Where  a  public  hearing  is  conducted, 
comments  may  be  received  in  both  oral  and  written  form. 

At  the  conclusion  of  the  proceeding,  the  entire  public  record  is  analyzed  by 
the  staff  and  the  analysis  together  with  recommendations  are  transmitted  to 
the  Commission  for  its  consideration.  After  full  consideration  of  all  of  the  view, 
suggestions  and  objections  to  the  proposal  contained  in  the  public  record,  the 
Commission  makes  a  determination  as  to  whether  the  proposed  guides  should  be 
adapted  and  promulgated  in  final  form. 

The  criteria  considered  in  the  selection  of  proceedings  to  be  initiated  include 
the  gravity  of  the  unlawful  practices  sought  to  be  covered  by  a  guide,  the  impact 
of  the  practice  on  the  consumer  and  its  efi'ect  on  competitors,  the  likelihood  of 
interstate  commerce,  and  the  indication  that  the  practice  will  spread  unless 
prompt  action  is  initiated  to  give  guidance. 

Chalmees  B.   Yakley, 
Director  Bureau  of  Industry  Guidance. 
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D.  Results  of  Studies  Completed  by  Bureau  of  Economics 

Economic  reports  by  the  Bureau  of  Economics  have  figured  importantly  in 
the  Commission's  formulation  of  merger  guidelines.  The  most  notable  examples 
concern  the  reports  on  cement,  food  retailing,  food  manufacturing,  and  textile 
mill  products. 

The  report  on  the  cement  industry.  Mergers  and  Vertical  Integration  in  the 
Cement  Industnj,  found  that  vertical  acquisitions  of  ready-mix  companies  by 
cement  producers  were  reducing  competition  in  both  industries.  The  Commission 
formulated  guidelines  for  the  cement  industry  that  followed  the  policy  recom- 
iiiendntions  made  in  this  report. 

Tlie  Bureau  of  Economics  issued  its  report  The  Structure  and  Behavior  of  Food 
RctaiUng  in  1966  in  response  to  a  long  series  of  complaints  and  legal  actions 
concerning  acquisitions  by  large  grocery  chains.  On  tlie  basis  of  this  report  the 
Federal  Trade  Commission  issued  guidelines  for  merger  policy  in  the  food 
distribution  industries. 

As  a  companion  study  to  the  report  on  food  retailing  the  FTC  staff  prepared 
The  Structure  of  Food  Manufacturing,  Technical  Study  No.  8  for  the  National 
Commission  on  Food  Marketing.  This  report  pointed  out  that  food  manufacturers 
have  utilized  product-extension  mergers  in  achieving  significant  increases  in 
already  high  levels  of  industry  concentration. 

As  a  result  of  this  report,  the  Commission  established  criteria  for  identifying 
those  product-extension  mergers  in  the  food  industry  which  require  review. 

A  Report  on  Textile  Mill  Products,  prepared  for  internal  use  of  the  Commission, 
formed  the  basis  for  the  merger  guidelines  for  the  textile  industry  issued  in 
November  1968. 

The  Economic  Report  on  the  Use  of  Games  of  Chance  in  Food  and  Gasoline 
Retailing  formed  the  basis  for  the  Commission's  trade  regulation  rule  in  July  1969 
concerning  promotional  games  of  chance  in  food  and  gasoline  retailing. 

On  the  basis  of  the  Economic  Report  on  Food.  Chain  Selling  Practices  in  the 
District  of  CnlnmMa  and  San  Francisco  (July  1969)  the  Division  of  Trade  Regu- 
lation Rules  is  presently  formulating  a  proposed  rule  and  notice  to  the  Commis- 
sion on  food  retailing.  It  is  expected  that  this  proposed  rule  will  be  issued  in  the 
near  future. 

In  addition  to  the  above  reports,  the  Report  on  Cigarette  Advertising  and 
Output  contributed  to  the  Commission's  policy  on  cigarette  labeling;  the  Auto- 
mohile  Warranties  Report  prepared  by  the  legal  and  economic  staff  established 
a  basis  for  the  Commission's  hearings  on  the  auto  warranty  problem;  and  the 
Eennnwic  Report  on  Antibiotics  Manufacture  assisted  the  Commission  in  develop- 
ing its  evidence  against  the  antibiotic  manufacturers. 


Response  to  Question  6 
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A   RESUME   OF  EACH   JVIEMBER   OF   THE   COMMISSION 

Paul  Rand  Dixon — Commissioner  and  Chairman 

A.  Everette  Maclntyre— Commissioner 

Philip  Elman — Commissioner 

Mary  Gardiner  Jones— Commissioner 

James  M.  Nicholson — Commissioner 


Federal  Trade  Commission 

January  1969. 

Biography  of  Paul  Rand  Dixon,  Commissioner  and  Chairman 

Appointed  Commissioner  and  Chairman  of  FTC  on  March  21,  1961,  for  a  term 
expiring  on  September  25,  1967.  Reappointed  on  September  25.  1967,  for  a  full 
seven  year  term  expiring  on  September  25,  1974.  Confirmed  by  U.S.  Senate, 
September  27, 1967. 

Political  Affiliation :  Democrat. 

Bom:  September  29,  1913,  Nashville,  Tennessee;  son  of  James  David  Dixon 
(deceased)  and  Sarah  Miinn  Dixon. 

Education:  Attended  public  schools  in  Davidson  County,  Tennessee ;  A.B.,  Van- 
derbilt  University,  Nashville,  Term.,  1936;  LL.  B.,  University  of  Florida  Law 
College.  Gainesville,  Florida,  1988. 

Career:  Joined  the  FTC  in  July  1938  as  a  Trial  Attorney  and  subsequently 
engaged  in  both  antimonopoly  and  antideceptive  practice  worlv. 

In  February  1957,  joined  the  Senate  Antitrust  and  Monopoly  Subcommittee  as 
Counsel  and  Staff  Director.  Assisted  Subcommittee  in  developing  and  focusing 
attention  of  Congress  and  public  on  important  problems  in  the  field  of  restraints 
of  trade,  including  administered  prices  in  many  major  industries. 

On  March  21,  1961.  he  rejoined  the  FTC  as  Commissioner  and  Chairman. 
War  Service:  Served  witli  the  U.S.  Navy  from  1942  to  1945. 

Commissioned  a  Lieut,  (jg)  he  spent  23  months  overseas  and  participated  in 
the  occupation  of  Africa  and  the  invasion  of  Sicily. 

Entitled  to  wear  three  battle  stars  and  is  presently  Lieut.  Cdr.  USNR  (Ret). 
AffiUatiovs:  He  is  a  member  of  : 
President's  Committee  on  Consumer  Interests. 

Committee  of  Experts  on  Restrictive  Business  Practices  of  O.E.C.D. 
Administrative  Conference  of  the  United  States. 
American  and  Federal  Bar  Associations.  Wa.shington,  D.C. 
Council  of  Section  of  Antitrust  Law.  American  Bar  Association. 
Judicial  Bars  of  State  of  Florida  and  Tennessee. 
National  Lawyers  Club,  AVashiugton,  D.C. 

Honorary  member  of  Phi  Delta  Phi,  International  Legal  Fraternity. 
George  C.  AVhiting  Masonic  Lodge  No.  22,  AYashington.  D.C. 
Alpha  Tau  Omega,  social  fraternity. 

Board  of  Directors,  Commodore  Boosters.  A'aiiderbilt  University. 
Kenwood  Golf  and  Country  Club.  Bethesda.  Maryland. 
AA'^ashington  Golf  &  Country  Club.  Arlington.  A'a. 
Metropolitan  Memorial  Church,  AVashiugton.  D.C. 
Athletics:  Played  Quarterback  on  A'anderbilt  University  Varsity  Football  team; 
Assistant  Football  Coach  at  University  of  Florida  while  attending  Law  College. 
Martial  status:  Married  to  former  Doris  Busby  of  Laurel,  Mississippi.  They 
have  two  sons  :  David  Leslie,  and  Paul  Randall.  Jr. 
Residence:  5911  Carlton  Lane,  Bethesda,  Md.  20016, 


*  See  contents  p.  XI. 
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August  1968. 
Biography  of  A.  Everette  MacIntyre,  Commissioner 

Appointed  to  the  FTC  as  Commissioner  on  September  25,  1961,  for  a  term 
expiring  on  Septeml>er  25,  1968.  Reappointed  in  1968  for  a  7-year  term  expiring 
on  September  26. 1975. 

Political  Affiliation:  Democrat. 

Born:  February  3, 1901,  Alamance  County,  North  Carolina. 

Education:  Attended  public  schools  in  North  Carolina;  A.B.,  University  of 
North  Carolina,  Chapel  Hill,  N.C.,  majored  in  Economics;  LL.R..  George  Wash- 
ington University  Law  School.  Washington,  D.C. ;  Graduate  studies  in  Economics 
and  Political  Science,  George  Washington  University,  Washington,  D.C. 

Career:  Joined  the  FTC  legal  staff  in  1930,  shortly  after  admission  to  the 
bar. 

During  the  next  25  years  he  served  on  the  FTC  legal  staff  as :  Attorney  Ex- 
aminer, Review  Attorney,  Senior  Attorney,  Principal  Attorney,  and  Chief  of  the 
Division  of  Antitrust  Trials  in  the  Bureau  of  Litigation  until  1954 ;  then  as  legal 
adviser  on  antimonopoly  cases  until  1955 ;  during  this  time  he  also  served  as 
member  of  the  FTC  Planning  Council  and  as  a  member  of  its  Administrative 
Procedure  Committee. 

In  1955  he  resigned  from  the  FTC  to  accept  position  of  Staff  Director  and 
General  Coun.sel  of  the  Select  Committee  on  Small  Business,  U.S.  House  of 
Representatives ;  in  this  capacity  he  directed  staff  studies  for  the  House  Small 
Business  Committee  and  its  sub-committees  into  a  wide  range  of  problems 
affecting  trade  and  commerce,  particularly  with  reference  to  the  effect  of  such 
problems  on  competition  and  small  business  firms. 

Earlier  in  1935  he  served  as  Chief  Counsel  (on  loan  from  the  FTC)  to  a 
special  investigating  committee  of  the  House  of  Representatives  in  the  con- 
duct of  an  investigation  of  big  scale  buying  and  selling ;  that  investigation  pro- 
duced much  of  the  evidence  which  was  considered  by  the  legislative  committees 
in  their  studies  of  bills,  out  of  which  the  RoMnson-Patman  Act  developed. 

Admitted  to  bars  of  North  Carolina,  District  of  Columbia,  Virginia,  and  U.S. 
Supreme  Court. 

Affiliations:  He  Is  a  member  of : 
Federal  Bar  As.soclation. 

American  Bar  Association ;  as  well  as  its  Antitrust  Section. 
American  Academy  of  Political  and  Social  Sciences. 
Academy  of  Political  Sciences  (life  member) , 
National  Press  Club,  Washington,  D.C. 
National  Lawyers  Club,  Washington,  D.C. 
Cosmos  Club,  Washington,  D.C. 
Congressional  Country  Club,  Washington,  D.C. 

Marital  status:  Married  to  former  Reita  Jane  Lyons  of  Greensboro,  N.C.  They 
have  one  son :  Miles  Everette. 

Residence:  1564  Colonial  Terrace,  Arlington,  Va.  22209. 


Biography  of  Philip  Elman,  Commissioner 

Took  oath  of  oflSce  on  April  21,  1961,  to  fill  an  unexpired  term.  Reappointed 
in  1963  for  a  full  seven-year  term  expiring  on  Sept.  25, 1970. 

Born:  March  14,  1918,  Paterson,  N.J. 

Education:  Attended  public  schools  in  Paterson,  New  Jersey,  and  New  York 
City;  A.B.,  College  of  the  City  of  New  York,  1936  (Phi  Beta  Kappa)  ;  LL.  B., 
Harvard  University,  1939 ;  At  the  Harvard  Law  School  he  was  an  editor  of  the 
Harvard  Law  Review. 

Career:  Law  Clerk  to  Judge  Calvert  Magruder,  U.S.  Court  of  Appeals,  Boston, 
Mass.,  1939-40. 

Attorney.  Federal  Communications  Commission,  1940-41. 

Law  Clerk  to  Mr.  Justice  Felix  Frankfurter,  U.S.  Supreme  Court,  1941-43. 

Office  of  Foreign  Economic  Coordination,  Department  of  State,  1943-44. 

Solicitor  General's  Office.  Department  of  Justice.  1944—4.5. 

Legal  Adviser.  Office  of  Military  Government,  Berlin,  Germany,  1945-46. 

Assistant  to  the  Solicitor  General,  Department  of  Justice,  1946-61. 

Argued  a  large  number  of  cases  before  the  U.S.  Supreme  Court. 

Editor,  "0/  Law  and.  Men"  (papers  and  addresses  of  Felix  Frankfurter). 
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Admitted  to  bars  of  District  of  Columbia,  New  York,  and  U.S.  Supreme  Court. 
Recipient,  Rockefeller  Public  Service  Award,  1967. 
AffiUations : 

District  of  Columbia  Bar  Association. 

American  Bar  Association. 

iFederal  Bar  Association. 

American  Law  Institute. 

Harvard  Law  School  Association. 
Family:  Married  to  the  former  Ella  M.  Shalit  of  Fargo,  N.  Dak.  They  have 
three  sons :  Joseph,  Peter,  and  Anthony. 

Residence:  6719  Brigadoon  Drive,  Bethesda,  Md.  20034. 


Biography  of  Mary  Gardiner  Jones,  Commissioner 

June  1969. 

Mary  Gardiner  Jones,  bom  on  December  10, 1920  in  New  York  City,  New  York, 
attended  school  in  New  York  City  and  received  her  BA  from  Wellesley  College, 
Wellesley,  Mass.  and  her  LL.  B  from  Yale  Law  School,  New  Haven,  Conn.  While 
at  Yale  she  was  managing  editor  of  the  Yale  Law  Journal  and  upon  graduation 
was  made  a  member  of  the  Yale  Chapter  of  the  Order  of  the  COIF. 

Miss  Jones  taught  history  for  one  year  at  George  School,  Newton,  Pa.,  1943-44 ; 
and  served  as  research  analyst  in  the  Office  of  Strategic  Services,  li944-46. 

After  graduation  from  Yale  Law  School,  Miss  Jones  joined  Donovan,  Leisure, 
Newton  &  Irvine,  a  New  York  law  firm,  where  she  engaged  in  general  law  practice 
and  in  addition  acted  as  special  assistant  to  General  William  J.  Donovan.  In 
1953  she  joined  the  New  York  office  of  the  Department  of  Justice,  Antitrust  Divi- 
sion and  was  the  chief  attorney  in  charge  of  the  trial  of  United  States  v.  The 
Watchmakers  of  Switzerland  Information  Center,  an  international  cartel  case.  In 
1961  she  joined  the  law  firm  of  Webster,  Sheffield,  Fleischmann,  Hitchcock  & 
Chrystie  in  New  York  City  where  she  engaged  exclusively  in  trial  and  antitrust 
work. 

In  1964  she  was  appointed  to  the  Federal  Trade  Commission  as  a  Commis- 
sioner to  fill  out  an  unexpired  term,  and  on  September  26,  1966  she  was  reap- 
pointed to  the  Commission  of  a  full  seven-year  term. 

Miss  Jones  has  contributed  several  articles  to  legal  periodicals.  She  is  ad- 
mitted to  the  bars  of  New  York,  the  District  of  Columbia  and  the  United  States 
Supreme  Court.  She  is  a  member  of  the  American  Bar  Association  and  of  the 
Sherman  Act  Committee  and  of  the  Antitrust,  Administrative  Law,  Civil  Rights 
and  International  Law  Sections  of  the  American  Bar  Association.  She  is  also 
a  member  of  the  Association  of  the  Bar  of  the  City  of  New  York,  the  Federal 
Bar  Association  and  the  International  Law  Association  and  a  Panel  member 
(inactive)  of  the  American  Arbitration  Association.  Miss  Jones  is  Vice  Presi- 
dent of  the  Yale  Law  School  Association  in  the  District  of  Columbia  ;  she  served 
as  second  vice  president  of  the  Washington  Branch  of  the  American  Associa- 
tion of  University  Women  in  1968  and  1969  and  she  is  a  consultant  to  the  Na- 
tional Committee  Studying  the  Human  Use  of  Urban  Space  of  the  National 
AAUW  organization.  She  is  a  member  of  the  Wellesley  Club  of  Washington, 
D.C.  and  of  the  National  Committee  for  Equal  Opportunity  in  Business  of  the 
National  Business  League. 

Biography  of  James  M.  Nicholson.  Commissioner 

Nominated  by  President  Johnson  as  an  FTC  Commissioner  on  December  (?, 
1967.  Confirmed  by  Senate  Commerce  Committee  on  December  12,  1967  and  by 
U.S.  Senate  on  December  13.  1967.  Sworn  in  office  on  January  5,  1968  for  a  term 
that  expires  on  September  2.^,  1969. 

Political  Afflliafion :  Democrat. 

Born :  July  11.  1928  at  Oklahoma  City.  Okla. 

Education:  Attended  public  .schools  in  Oklahoma  City.  Oklahoma;  Washing- 
ton, D.C. ;  Silver  Spring.  Md..  Fairhaven.  Mass. ;  Hempstead  and  Sea  Cliff,  N.Y. 
A.B.  degree.  Knox  College,  Galesburg.  111.,  1952.  LL.  B.  degree,  Law  School  of 
the  University  of  Michigan,  1954. 

Career:  Upon  graduation  from  law  school.  Commissioner  Nicholson  began  to 
practice  law  in  Indianapolis,  Indiana.  From  1958  until  his  confirmation,  he  was 
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a  partner  in  the  law  firm  of  Cadick,  Burns,  Duck  &  Neighbours  in  Indianapolis, 
specializing  in  corporate  law. 

Democratic  nominee  for  the  U.S.  Congress  from  the  Sixth  District  of  Indiana 
in  1966. 

Admitted  to  bars  of  Indiana  ;  Federal  District  Courts  ;  Court  of  Appeals,  Sixth 
Circuit ;  and  Supreme  Court  of  the  United  States. 

War  Service :  Enlisted  and  served  on  active  duty  with  the  U.S.  Navy  from  1946 
to  1948;  Commissioned  in  the  U.S.  Army  Reserve  from  1950  to  1955. 
Affiliations  : 
Chairman,  Advisory  Board  of  the  Indiana  School  of  the  Deaf. 
Indianapolis  Bar  Association    (Past  Vice  President,  Member  of  Board  of 

Managers ) . 
Indiana  State  Bar  Association  (Past  member  of  House  of  Delegates  and 

former  editor.  Res  Gestae) . 
American  Bar  Association  (member  of  various  Sections  of  all  Associations). 
Lawyers  Association  of  Indianapolis   (Past  Director  and  Treasurer). 
American  Judicature  Society,  Lawyer  Club  of  Indianajwlis. 
Character  and  Fitness  Committee  for  the  Third  Supreme  Court  Judicial 

District  of  Indiana  by  appointment  of  Indiana  Supreme  Court. 
Barristers  Society,  University  of  Michigan  Law  School. 
University  Club  of  Indianapolis. 
Phi  Gamma  Delta  Fraternity. 
Phi  Alpha  Delta  Law  Fraternity. 
St.  Paul's  Episcopal  Church,  Indianapolis,  Indiana. 
St.  Luke's  Episcopal  Church,  Bethesda,  Maryland. 
Brotherhood  of  St.  Andrew. 
Marital  status  :  Married  to  former  Joan  Barnes  of  Garrett,  Indiana.  They  have 
four  sons :  James  E.,  17 ;  William  C,  15 ;  Thomas  B.,  12 ;  and  John  A.,  9. 


Response  to  Question  Seven  ^ 


I.  SPEECHES 


1.  Price  Discrimination  and  the  Sherman  Act,  Dixon.  April  9,  1965. 

2.  FTC,  R-P  Act,  and  their  Perennial  Critics,  Dixon.  December  3,  1966. 

3.  Price  Competition  under  the  R-P  Act,  Dixon.  April  25,  1967. 

4.  Antitrust  in  an  Expanding  Economy,  Elman.  March  5,  1964. 

5.  Cooperatives  and  Competition,  Elman.  May  2, 1966. 

6.  The  R-P  Act  and  Antitrust  Policy— A  time  for  Reappraisal,  Elman.  August 
2, 1966. 

7.  Antitrust  Enforcement :  Retrospect  and  Prospect,  Elman.  March  31,  1967. 

8.  Some  Criteria  for  Applying  Industry-Wide  Enforcement  Measures  under 
the  R-P  Act,  Maclntyre.  September  25,  1965. 

9.  R-P :  Magna  Carta  or  Typhoid  Mary,  Nicholson.  March  13,  1969. 

10.  An  Administrator's  Look  at  Primary  Line  Price  Competition  under  the 
R-P  Act,  Jones.  November  9, 1967. 

11.  Automotive  Parts  Distribution  and  FTC,  Kintner.  February  14, 1961. 

II.  LAW  JOURNAL  CITIES 
rn.  SPECIAL  MATTER 

1.  Jones. 

a.  United  Aircraft,  651  0090.  November  29, 1965. 

b.  Clairol,  D.  8647.  July  2, 1968. 

2.  Reilly. 

a.  Irwin,  D.  8100.  November  16, 1964. 

b.  AMC,  601  0059,  October  5, 1964. 

3.  Elman. 

a.  Salinas,  661  0022.  March  6, 1967. 

b.  AMC,  601  0059,  October  5, 1964. 

4.  Nicholson. 

a.  AMC,  D.  8651,  October  28, 1968. 

b.  United  Fruit,  671  0187.  November  26, 1968. 

5.  Maclntyre. 

a.  Salinas,  661 0022.  March  2, 1967. 

b.  ATD,  D.  8100.  October  26, 1964. 

c.  ATD.  D.  8100  December  7. 1964. 

d.  ATD,  D.  8100.  January  6, 1965. 

IV.  AGENDA  MATTER 

1.  Anderson. 

a.  Macaroni,  601  0176.  February  7, 1964. 

b.  Lovable  Brassiere,  601  0885.  December  16, 1963. 

2.  Dixon. 

a.  Arrow,  D.  8212,  April  4, 1969. 

b.  General  Railway,  601  0336,  September  14, 1964. 

3.  Elman. 

a.  Sanna,  611 0556.  March  22. 1965. 

b.  Michigan  Press,  621  0232.  May  3. 1965. 

c.  Rheingold,  651  0136.  December  15, 1967. 

d.  Allied  Supermarkets,  611  0118.  August  7, 1968. 

e.  Pacek,  671  0134.  June  24, 1969. 

f.  Sylvania,  D.  8501.  January  4, 1964. 

g.  Arrow,  8212.  April  7, 1969. 

h.  ATD,  D.  8100.  September  26, 1967. 
i.  ATD,  D.  8100.  March  5, 1969. 


1  See  contents  p.  XI. 
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J.  ATD,  D.  8100.  April  14,  1969. 

k.  White,  D.  7732.  March  26, 1964. 

1.  Macaroni,  631  0269.  March  1, 1965. 

m.  Suburban,  D.  8672,  May  24, 1968. 

n.  ]Macaroui,  631  0269.  February  2.5,  1965. 

0.  Fresh  Fruits,  681  0040.  July  3, 1969. 

4.  Higgiubotham. 

a.  Dietetic,  D.  C-497.  December  16, 1963. 

5.  Jones. 

a.  AMC,  D.  8651.  August  29, 1968. 

b.  Oil  Companies,  621  0915.  September  20, 1965. 
e.  Liquid  Carbonic,  641 0285.  June  14, 1965. 

d.  Southern  Railway,  631  0214.  February  28, 1968. 

e.  Oil  Companies,  661  0169.  May  17, 1967. 

f .  Universal  Joint,  601  0177.  October  22, 1968. 

g.  Greenhouse,  D.  C-1201.  June  14, 1968. 

6.  Maclntyre. 

a.  Fadler,  621  0300.  March  13. 1964. 

b.  Windsor,  D.  5738.  February  25, 1964. 

c.  Consolidated,  621  0824.  December  16, 1964. 

d.  Dodge,  631  0242.  January  22,  1964. 

e.  Safeway,  641  0149.  March  6, 1964. 

f .  Thompson,  641  0189.  November  25, 1964. 

g.  Southern  Railway,  631  0214.  December  12, 1967. 
h.  Beet  Sugar,  661  0068.  AprU  11, 1968. 

i.  Toy  Catalogs,  D.  8255.  June  13.  1969. 
j.  ATD.  D.  8100.  September  20, 1967. 
k.  ATD.  D.  8100.  March  4. 1969. 

1.  ATD,  D.  8100.  April  11, 1969. 

m.  Weatherhead,  651  0126.  September  20, 1968. 
n.  Weatherhead,  0."">1  0126.  March  28,  1968. 
o.  Herman  Miller.  691  0106.  May  19,  1967. 
p.  Jens  Risom,  641  0294.  May  12, 1967. 
q.  Furniture,  641  0290.  May  12,  1967. 
r.  United  Fruit.  671  0187.  June  23, 1969. 
e.  United  Fruit,  671  0187.  October  25, 1968. 

7.  Nicholson. 

a.  Piedmont,  661 0052.  October  2, 1968. 

b.  Gillette,  681  0145.  March  20, 1969. 

c.  Facek,  671  0134.  June  25, 1969. 

d.  Scott,  611  0813.  April  10, 1969  . 

8.  Reilly. 

a.  Jamco,  611 0198.  April  7, 1964. 

b.  Proctor,  621  0290.  June  15, 1967. 

c.  Dowel,  621  0842.  November  3, 1965. 

d.  Dowel,  621  0842.  December  2, 1964. 

e.  Lay,  611  0160.  April  29, 1964. 

f.  AMC,  601  0059.  September  15, 1964. 

g.  AMC,  601 0059.  March  31, 1964. 

V.    NONAGENDA   MATTER 

1.  Dixon. 

a.  Su.san,  621  0801.  March  10, 1967. 

b.  Ace,  D.  8557.  April  26, 1966. 

2.  Elman. 

a.  Texaco,  601,  0869.  December  27, 1966. 

b.  Red  Stick,  621  0284.  August  7, 1969. 

c.  Spreckels,  631  0072.  December  1, 1966. 

d.  Giant,  661  0153.  November  29, 1966. 

e.  Am.  News,  D.  7396.  September  19, 1967. 

f.  Fresh  Fruits,  681  0040.  February  3, 1969. 
S.  Jones. 

a.  Beatrice,  661  0053.  April  12, 1967. 

b.  Pure  Carbonic,  641  0289.  January  24, 1967. 

c.  General  Filters,  641  0722.  April  30, 1965. 

d.  Idaho,  641  0260.  January  11, 1965. 
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e.  Sanna,  611  0556.  March  19, 1965. 

f.  Loug  Island,  611  0129.  January  23, 1967. 

g.  Pacific  Gamble,  D.  C-1177.  May  19, 1969. 

4.  Maclntyre. 

a.  Abbott,  621  0127.  June  23, 1965. 

b.  Holloway,  611  0538.  May  28, 1964. 

c.  McKesson,  621  0283.  :\Iay  28, 1965. 

d.  Corken,  621  0873.  October  26, 1964. 

e.  Unnamed  Liquor,  621  0873.  August  14, 1964. 

f.  Moore,  631  0091.  September  14, 1965. 
g.  Dumas,  641  0076.  October  14, 1965. 

h.  Am.  Radiator,  651.0093,  May  28, 1969. 

i.  Armour,  661  0058.  June  2,  1969. 

j.  Allied  Supermarkets,  661  0118.  August  6, 1968. 

5.  Nicholson. 

a.  Inter.state  Bakeries,  661  0116.  January  28, 1969. 

b.  N.Y.  Am.  Beverage,  671  0159.  August  22, 1968. 

VI.     MISCELLANEOUS 

1.  Dixon. 

a.  Letter  to  Paul  J.  Tierney.  Chairman,  ICC.  May  28,  1968.  Re :  Southern 

Railway  System,  681  0214,  et  al. 

b.  Letter  to  Watson  Rodgers,  President,  Natl.  Food  Brokers  Ass'n.  Feb- 

ruary 13,  1963.  Re :  Brokerage  enforcement. 

2.  Elman. 

a.  Memo,  to  Commission,  September  26, 1967.  Re  :  ATD,  D.  8100. 

3.  Jones. 

a.  Memo,  to  Commission,  January  22,  1968.  Re :  LaRosa  &  Sons,  631  0266. 

4.  Nicholson  :  various  material. 


Price  Discrimination  and  the   Sherman   Act 

(An  address  by  Hon.  Paul  Rand  Dixon,  Chairman,  Federal  Trade  Commission, 
Before  Section  on  Antitrust  Law,  American  Bar  Association,  Washington,  D.C. 
April  9,  1965.) 

It  looks  like  this  is  really  the  year  of  the  "anniversaries"  in  antitrust.  Many 
of  you  have  just  helped  us  celebrate  the  50th  anniversary  of  the  Federal  Trade 
Commission.  This  week,  we  commemorate  the  75th  anniversary  of  the  Sherman 
Act. 

I'm  delighted  to  join  you  in  this  celebration  of  that  great  statute.  While  the 
Federal  Trade  Commission  does  not — as  I  was  recently  reminded — administer 
the  Sherman  Act  directly,  we  do  have  occasion  to  study  it.^  True,  there  are  those 
who  say  we  don't  seem  to  have  learned  mrich  from  it,  but  we  do  try.  That's  one 
of  the  reasons  I'm  hero  today  with  all  of  you  Sherman  Act  experts.  And,  come 
to  think  of  it,  maybe  that's  one  of  the  reasons  I  was  invited  ! 

Seriously,  there's  no  doubt  that  the  Sherman  Act  is  the  real  starting  point — 
both  chronologically  and  otherwise — of  our  national  antitrust  laws.  Men  of  good 
will  can  differ  when  it  comes  to  applying  the  Act  in  particular  eases,  but  few 
quarrel  with  its  basic  objectives.  Its  two  simple  prohibitions — concerted  arrange- 
ments "in  restraint  of  trade"  under  Section  1,  and  monopolization,  attempts  to 
monopolize,  and  conspiracies  to  monopolize  under  Section  2 — are  couched,  as  the 
Supreme  Court  once  said,  in  terms  comparable  to  those  "found  to  be  desirable 
in  constitutional  provisions."  "  The  Court  has  also  called  it  a  "charter  of  economic 
liberty  aimed  at  preserving  free  and  unfettered  competition  as  the  rule  of 
trade." ' 

Competition  is  thus  the  immediate  objective  of  the  Sherman  Act.  But  of  course 
commercial  "competition"  is  not  sought  here  for  its  own  sake,  as  it  is  in,  say,  cer- 
tain sports  and  games.''  Competition  is  sought  and  fostered  in  commerce  because 


i"rT]he  lanRiinse  'unfair  mothods  of  competition'  in  S  5  of  the  Federal  Trade  Commis- 
sion Act  fincliidos]  violations  of  the  Sherman  Act."  Federal  Trade  Commission  v.  Cement 
Institute.  .S.-^.S  U.S.  CR?,.  001  n04S'). 

2  Appalachiati  Coals  v.  United  States.  288  U.S.  .S44.  .350-360  (1933). 

3  Northern  Pacific  Ry.  v.  T'nitrd  States.  .3.50  U.S.  1,  4  (1058). 

<  But  sec  Bazelon,  the  Paper  Eco»omy  ."..j  (1959)  :  "The  Idea  of  Competition  Is  one  of 
the  most  mindless  notions  ever  to  dominate  the  supposed  thinking  of  a  society  of  grown 
men." 
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we  consider  it  the  most  satisfactory  means  to  certain  other  desired  ends,  or  goals. 

One  of  these  end  results  we  seek  from  competition  is  simply,  as  the  Court  put 
it  in  the  case  I  mentioned  a  moment  ago,  "economic  liberty."  Competition,  we 
believe,  also  yields  a  host  of  other  desirable  economic  results,  including  "the  best 
allocation  of  our  economic  resources,  the  lowest  prices,  the  highest  quality  and 
the  greatest  material  progress"  °  for  the  nation  and  the  people.  I  believe  most 
economists  agree  with  the  Court's  analysis  of  the  economic  benefits  of  competi- 
tion. Monopoly  is  generally  condemned  as  not  merely  an  enemy  of  economic  free- 
dom, but  as  at  least  a  contributing  cause  to  such  other  ills  as  misallocation  of  re- 
sources,* a  lag  in  economic  growth  (and  thus  a  lower  standard  of  living),  less 
than  full  employment,  price  instability  (that  is,  inflation  and  deflation),  and  a 
distorted  distribution  of  real  income. 

In  short,  most  economists,  like  the  rest  of  us,  are  against  monopoly  and  for 
competition. 

This  brings  me  to  the  subject  of  price  discrimination.  As  I  understand  it,  most 
economists  are  also  agreed  that  price  discrimination — and  here  I  use  the  word 
"discrimination"  in  its  economic  sense,  that  is,  to  describe  a  price  differential 
that  does  not  reflect  differences  in  cost — is  not  a  feature  of  competitive  economic 
theory,  but  of  mo>iopohj  eronomics.  In  a  perfectly  competitive  market — one  where 
there  are  enough  buyers  and  enough  sellers  that  no  individual  buyer  or  seller  has 
a  large  enough  share  of  that  market  to  affect  the  niarlvet  price — price  discrimina- 
tion is  said  to  be  economically  impossible.'  Each  buyer  can  purchase  his  full  re- 
quirements at  the  going  market  price ;  he  cannot  buy  for  less,  and  he  need  not 
pay  more.  Each  seller  can  sell  his  entire  output  at  the  full  market  price ;  he  can- 
not get  more,  and  he  need  not  accept  less.  Professor  Galbraith  gives  us  an  exam- 
ple. He  says:  "In  .January,  1949,  a  Missouri  cotten  planter  made  what  was  be- 
lieved to  be  the  largest  sale  of  cotton  in  the  history  of  the  Memphis  spot  market. 
But  the  9400  bales  he  sold  for  $1,400,000  was  an  almost  infinite.^imal  fraction  of 
the  1949  supply."  In  Professor  Galbraith's  colorful  prose,  this  "planter  could 
have  gone  to  heaven  v.ith  his  cotton  instead  of  to  Memphis  and  there  would  have 
been  no  noticeable  tremor  on  any  earthly  market."*  I  understand  this  is  also 
true  on  the  buying  side  here ;  if  the  going  price  for  cotton  is  30.6^  per  pound,  the 
largest  textile  mill — no  matter  how  large  an  order  it  might  place  at  one  time — ■ 
couldn't  affect  that  price  in  the  slightest. 

We  must  start,  therefore,  with  a  recognition  of  the  fact  that  price  discrimina- 
tion can  only  exist  when  some  degree  of  monopoly  power  is  present.  It  can  be  on 
either  the  selling  side  or  the  buying  side  (or  sometimes  a  combination  of  both). 
When  two  buyers  pay  different  prices  for  the  same  product,  and  there  are  no 
cost  differences  present,  there  are  two  possibilities.  First,  the  seller  may  be  exer- 
cising some  degree  of  monopoly  power  over  the  buyer  paying  the  high  price." 
Second,  the  buyer  paying  the  low  price  may  be  exercising  some  degree  of  power 


B  Northern  Pacific,  n.  3.  supra. 

»  Some  economists  have  attempted  to  compute  the  dollar  cost  of  monopoly,  to  the  country 
as  a  whole,  in  terms  of  misallocation  of  resources.  See  e.g.,  Kamerschen,  "A  Critique  of  the 
Statiw  Quo  Approach  to  Public  Policy,"  9  Antitrust  Bulletin  747,  7.56    (Nov.-Dec.  1964). 

'  See,  e.g.,  William  Summers  Johnson,  "Economic  Theories  of  the  Robinson-Patman  Act," 
Address  before  Southern  Frozen  Food  Distributors  Association.  Atlanta,  Georgia  (Decem- 
ber 6  1952).  See  generally,  Hearings,  Price  Discrimination,  House  Select  Committee  on 
Small  Business,  84th  Cong.,  1st  Sess.,  Part  II  (1955),  at  615-630  (testimony  of  Walter 
Ad.inis,  Professor  of  Economics.  Miehic-m  St.nte  University)  :  639-656  (testimony  of 
Professor  Vernon  A.  Mund,  University  of  Washington)  ;  657-666  (testimony  of  Horace  M. 
Grav,  Professor  of  Economics,  University  of  Illinois)  ;  692-700  (testimony  of  Almarln 
Phillips,  Assistant  Professor  of  Economics,  University  of  Pennsylvania)  :  785-792  (testi- 
mony of  Joel  B.  Dirlam.  Associate  Professor  of  Economics,  University  of  Connecticut)  : 
937-942  (testimonv  of  Dr.  Irwin  M.  Stelzer.  Economist,  New  York  University)  ;  id..  Part 
III,  Appendix  1169-1220  (statement  of  Rep.  Wright  Patman) . 

As  Professor  Mund  put  it :  "A  basic  economic  principle  is  that  monopoly  and  price 
discrimination  are  Siamese  twins."  Id.,  at  644.  Professor  Phillips  explains  :  "The  highest 
price  represents  the  market  in  which  the  seller  has  the  greatest  degree  of  monopoly, 
and  the  lower  price  is  where  he  has  a  lower  degree."  Id.,  at  700.  Professor  Stelzer  says: 
"there  has  been  a  tendency  to  ignore  the  fact  that  price  discrimination  means  a  higher 
as  well  as  a  lower  price.  In  recent  years  many  lawyers  and  economists  have  overlooked 
the  very  obvious  fact  that  a  firm  which  offers  a  lower  price  to  some  of  its  customers  Is 
of  necessity  receiving  a  higher  price  from  others."  Id.,  at  937-938. 

^Galbraith,  American  Capitalism  15  (1952). 

*  "In  a  free,  competitive  market  price  discrimination  is  impossible.  ...  If,  however,  by 
some  artificial  contrivance  a  seller  gains  a  significant  degree  of  control  over  the  market — 
that  is,  attains  a  position  of  power  or  strategic  advantage — he  can  practice  price  dis- 
crimination. That  is,  he  can  compel  certain  buyers,  who  nre  unable  to  escape  the  impact 
of  his  market  power,  to  pay  a  price  above  the  competitive  level  ;  other  sellers,  in  the 
meantime,  are  deterred  by  the  first  sellers  market  power  from  undercutting  the  dis- 
criminatory price  and  alleviating  the  distress  of  the  victimized  buyers."  Professor  Gray, 
n.  7,  supra,  at  658. 
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over  the  .seller.^"  The  amount  of  discrimination  varies,  of  course,  depending  upon 
how  much  power  the  favored  buyer  has  over  the  seller,  or  how  much  power  the 
seller  has  over  his  disadvantaged  customer  (or  both). 

Since  price  discrimination  is  peculiar  to  those  markets  in  which  some  degree 
of  monopoly  power  is  being  wielded,  it's  not  surprising  that  some  of  the  more 
flagrant  instances  of  price  discrimination  have  shown  up  in  monopoly  cases 
brought  under  Section  2  of  the  Sherman  Act.  Take  the  old  Standard  Oil  case,"  for 
example.  In  1865,  Standard  was  only  one  of  some  25  independent  refineries  located 
in  Cleveland,  Ohio.  First  it  "merged"  with  several  of  its  competitors.  This  not 
only  gave  it  a  substantial  size  advantage  over  its  competitors,  but  enough  power 
to  demand  and  get  discriminatory  rate  (or  price)  concessions  from  the  rail- 
roads. These  are  said  to  have  ranged  from  25%  to  50%  of  the  price  competing 
refiners  were  paying.  Senator  Sherman,  arguing  for  the  passage  of  his  bill  in  1890, 
estimated  that  these  discriminatory  freight  "rebates"  ultimately  totaled  more 
than  $5  million  a  year.  Armed  with  what  we  would  now  call  this  "2(f)  money" — 
referring,  of  course  to  Section  2(f)  of  the  Robinson-Patman  amendment  to  the 
Clayton  Act — Standard  used  it  in  two  ways.  First  it  lowered  prices  in  "selected 
segments  of  the  market,  those  where  it  had  independent  competition,  making  up 
the  loss  with  high  prices  where  competition  had  already  been  eliminated." 
When  a  particular  competitor  had  been  sufficiently  weakened  by  this  discrim- 
inatory price  cutting  on  the  one  hand,  and  the  high  freight  rates  on  the  other, 
there  would  be  another  "merger." 

When  the  Supreme  Court  ordered  divestiture  in  1911,  Standard  had  some 
90%  of  all  the  business  in  refined  petroleum  products  in  the  United  States. 

I  think  this  case  illustrates  what  I  consider  a  distinct  causal  relationship 
between  mergers,  price  discrimination,  and  monopolization.  Price  discrimination 
is,  in  the  first  instance,  what  some  call  a  "symptom"  of  monopoly  power.  But 
it  is  also  a  contributing  cause  of  still  more  monopoly  power:  the  receiver  of 
discriminatory  concessions  builds  a  treasury  at  the  expense  of  weak  suppliers,  a 
treasury  that  can  then  be  used  by  that  favored  buyer  to  engage  in  "selective" 
price  discrimination  to  destroy  its  own  weaker  rivals  and,  in  the  end,  "merge" 
them  out  of  existence. 

Now  this  brings  me  to  the  Robinson-Patman  Act,  a  much  criticized  statute.  The 
first  criticism  is  apparently  a  sociological  one:  the  enactment  of  the  law  was 
urged  by,  among  others,  people  in  the  food  industry.  The  argument  here,  I 
gather,  is  that  any  legislation  supported  by  businessmen  as  small  as  the  typical 
food  wholesaler,  retailer,  or  broker  is  bound  to  have  some  flaw  in  it.^^ 

The  other  argument  against  the  Robinson-Patman  Act  addresses  itself  directly 
to  this  alleged  flaw.  This  argument  maintains  that  the  satute  is  anticompetitive 
in  character,  and  is  therefore  in  conflict  with  other  antitrust  legislation,  par- 
ticularly the  Sherman  Act." 


10  Soe.  e.g..  United  States  v.  New  York  Great  Atlantic  d  Pacific  Tea  Co.,  67  F.  Supp.  626 
(D.  111.  1946),  aff'd.  173  F.  2d  79  (7th  Cir.  1949). 

■^Standard  Oil  Co.  of  New  Jersey  v.  United  States,  221  U.S.  1  (1911).  See  also  AdP 
case,  supra;  American  Tohacco  Co.  v.  United  States,  328  U.S.  781,  803,  804  (1946)  ;  United 
States  V.  United  Shoe  Machinery  Corp.,  110  F.  Supp.  295,  325-329  (1953).  In  the  latter 
case  the  court  observed  that  "United  has  the  power  to  discriminate,  by  wide  differentials 
and  over  Ion,?  periods  of  time,  in  the  rate  of  return  it  procures  from  different  machine 
types,"  and  that,  while  there  was  no  appropriate  remedy  for  that  type  of  discrimination, 
"price  discrimination  has  been  an  evidence  of  United's  monopoly  power,  a  buttress  to  it, 
and  a  cause  of  its  perpetuation.  .   .  .'  110  F.  Supp.  at  343,  349. 

"^  "[Price  discrimination]  means  .  .  .  also  the  fortification  of  such  power  by  jrranting 
its  posses.sors  the  right  to  use  the  monopolist's  favorite  weapon  of  economic  warfare — the 
right  to  discriminate."  Professor  Adams,  n.  7,  supra,  at  616.  Professor  Gray  says  :  "The 
abnormal — that  is,  noncompetitive — profits  that  accrue  from  such  price  discrimination 
enable  the  monopolistic  seller  to  expand  his  market  control,  increase  the  range  and 
intensity  of  the  discrimination,  and  eventually  undermine  and  destroy  the  competitive 
market.  .  .  .  Price  discrimination,  then,  is  one  of  the  most  basic,  versatile  and  deadly 
weapons  of  economic  aggression.  Once  sufBcient  control  of  the  market  has  been  attained 
to  permit  its  use  a  monopolist  can  use  a  price  discrimination  to  weaken  or  destroy  compe- 
tition, penetrate  new  markets,  attract  additional  customers,  introduce  new  products, 
exploit  noncompetitive  sectors  of  the  market,  strengthen  control  over  production  and 
prices,  deter  potential  competition,  and  maximize  profits."  N.  7,  supra,  at  658-659. 

1'  But  see.  Dirlam,  n.  7,  supra,  at  789  :  "Most  people  in  the  food  industry  feel  that  the 
Robinson-Patman  Act  enables  them  to  turn  their  attention  from  negotiating  special  deals 
to  concentrating  on  improvement  in  warehouse  and  retail  efficiency,  although  price  com- 
petition is  probably  just  as  vigorous  at  all  levels  as  it  ever  was." 

"  But  see,  Dirlam,  n.  7,  supra,  at  791 :  "It  seems  to  me  .  .  .  there  is  no  basic  conflict 
between  the  Robinson-Patman  Act  and  the  Sherman  Act.  It  seems  pretty  clear  that  when 
Congress  passed  the  Sherman  Act,  it  was  attempting  to  restrict  unfair  practices,  including 
price  discrimination.  And  the  Clayton  Act  is  generally  accepted  as  being  an  attempt  to 
spell  out  in  more  detail  the  ultimate  objective  of  the  Sherman  Act.  Similarly,  the  Robinson- 
Patman  Act  is  an  extension  to  make  more  effective  Section  2  of  the  Clayton  Act.  I  do  not 
see  any  necessary  conflict  between  the  Sherman  and  the  Robinson-Patman  Acts." 
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Now  the  argument  here  is  what  my  own  Bureau  of  Economics  tells  me  is 
called  "the  •trickle  down'  theory."  This  argument  says  that,  while  price  dis- 
crimination would  be  impossible  in  a  perfectly  competitive  market,  some  markets 
are  "incorrigibly  imperfect,"  that,  for  example,  some  markets  have  buyers  and 
sellers  in  them  w^hose  individual  transactions  are  in  fact  large  enough  to  affect 
the  market  price.  The  larger  seller,  we're  told,  may  be  a  "price  leader,"  and  the 
other  sellers  mere  followers  of  his  price.  But,  say  these  critics,  a  particularly 
large  buyer  may  be  able  to  put  a  crack  in  this  dike  of  "sticky"  prices.  He  "bar- 
gains" a  price  concession  on  a  big  order.  Then,  the  industry  "grapevine"  carries 
the  stary  of  this  concession  to  other  buyers.  Other  buyers  start  demanding  the 
same  low  price,  not  only  from  this  particular  seller  but  from  other  sellers  as 
well.  In  time,  the  price  that  was  originally  a  discriminatory  concession  to  only 
one  favored  buyer  becomes  the  general  over-all  price,  available  to  all  buyers, 
both  large  and  small. 

In  other  words,  price  discrimination  is  a  self-correcting  mechanism ;  it  car- 
ries within  it  the  seed  of  its  own  elimination.  And  in  the  process  it  lowers  the 
general  price  level. 

Our  own  Bureau  of  Economics  tells  me — with  commendable  restraint,  I 
think — that  it  "probably  does  not  work  in  fact.' 

Others  have  been  less  charitable. ^^  For  example,  a  former  Commission  eco- 
nomist said  of  this  theory  in  1952 :  "I  have  examined  the  facts  for  industries  in 
which  sellers  had  engaged  in  highly  discriminatory  pricing  practices  for  at  least 
20  years.  The  same  buyers  who  received  the  price  advantages  at  the  beginning 
of  the  20  years  were  the  same  buyers  who  received  the  advantages  at  the  end 
of  the  20  years.  .  .  .  [General]  prices  were  not  flexible ;  they  changed  rarely  and 
always  upward."  ^*  As  a  matter  of  fact,  he  argued,  price  discrimination  is  one 
of  the  principal  means  by  which  "sticky"  prices  are  maintained  in  certain  indus- 
tries. He  mentions  the  situation  where  sellers  who  operate  over  a  wide  area  en- 
counter price  competition  from  small  sellers  who  do  business  in  only  small,  local 
segments  of  the  national  market.  To  stop  these  small  firms  from  competing,  the 
national  sellers  need  only  drop  their  prices  for  a  while  in  those  particular  areas, 
making  it  up  in  areas  where  prices  can  be  kept  higher.  Seeing  the  handwriting 
on  the  wall,  the  smaller  sellers  who  had  felt  the  urge  to  compete  on  price 
in  their  particular  markets  will  abandon  the  idea,  and  raise  their  prices  to 
match  the  higher  prices  charged  by  the  "price  leaders." 


15  Professor  Adams  characterizes  this  "trickle  down"  theory  as  "double-thinli."  N.  7, 
supra,  at  616.  Professor  Mund  says  :  "Oligopoly  writers  have  Ion?  emphasized  that  it  is  the 
'fear  of  retaliation'  which  restricts  a  firm  in  reducinp  its  prices  when  sellers  are  few. 
The  ri^ht  to  discriminate,  in  truth,  is  a  principal  factor  maljing  for  price  rigridity.  and 
not  the  reverse,  as  the  critics  of  Roblnson-Patman  contend.  ...  I  would  like  to  emphasize 
at  the  same  time  that  a  discriminating  firm  charges  the  lower  price,  which  is  'liard' 
thinking  of  the  lower  price.  They  sort  of  emphasize,  'well,  we  will  bear  down  here,'  But 
the  idea  that  the  apologists  for  discrimination,  in  pleading  for  'hard'  competition,  are 
competition  in  their  thought,  he  is  cliarging  a  higher  price  elsewliere  wliere  competition  is 
nonexistent  or  under  control,  you  see,  and  that  is  'soft'  competition."  Id.,  at  644,  646, 
Professor  Gra.v  observes  :  "In  the  lexicon  of  monopoly  economics  freedom  to  discriminate, 
by  a  strange  inversion  of  logic,  becomes  a  natural  or  inalienable  right — a  sort  of  cate- 
gorical imperative  based  on  organic  necessity,  and  hence,  beyond  the  reach  of  moral  and 
secular  law,"  He  calls  this  "a  curious,  upside-down  semantics  ;  the  art  of  proving  that 
black  is  white  by  mere  assertion.  Price  discrimination  is  not  really  a  tactic  of  monopoly 
but  rather  a  manifestation  or  form  of  competition  :  new,  modern,  dynamic,  aggressive,  effec- 
tive, hard,  vigorous,  and  realistic,  .  .  .  Thus,  by  a  devious  semantic  inversion  we  arrive 
at  the  startling  conclusion  that  Congress,  the  Federal  Trade  Commission,  the  Department 
of  .Tustice  and  the  Supreme  Court,  through  ignorance  and  inability  to  comprehend  the 
public  interest,  are  destroying  competition  while  those  devoted  public  servants — the 
monopolists  and  oligopolists — are  struggling  desperately  to  maintain  it  by  means  of 
price  discrimination.  This,  of  course,  is  arrant  nonsense,  for  which  any  college  sophomore 
in  economics  would  be  flunked.   .   .   ,"  Id.,  at  650-660. 

Professor  Phillips  raises  another  question  here  :  "It  is  not  clear  that  the  price  conces- 
sions won  by  the  buyers  will  always  be  passed  on.  Neither  is  it  at  all  certain,  given  the 
lower  costs  obtained  by  the  powerful  buyer,  that  these  will  not  be  passed  on  through 
selective  price  discrimination  aimed  specifically  at  eliminating  competition  in  the  areas  in 
which  it  is  most  prevalent."  Id.,  at  694. 

w  .Johnson,  n.  7,  supra,  at  8-9.  Professor  Phillips  says:  "If  no  discrimination  in  price 
is  allowed,  it  is  frequently  maintained  that  the  firm  will  stop  selling  in  places  where  he 
has  competition  and  just  sells  where  he  has  a  monopoly.  I  do  not  think  that  this  neces- 
sarily follows.  He  may  say,  'I  have  a  monopoly  here,  and  I  have  been  charging  a  high 
price  ;  when  somebody  stops  me  from  charging  two  prices,  I  cannot  charge  a  high  price 
in  the  more  monopolistic  market  unless  I  charge  it  elsewhere.  But  since  I  cannot  charge  a 
higher  price  in  the  more  competitive  market,  I  will  lower,  rather  than  raise,  all  mv  prices." 
Id.,  at  700.  .  .   1 
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In  other  words,  price  discrimination  is  the  means  by  which  small  sellers  with 
a  yen  for  competition  are  "disciplined"  by  larger  sellers  who  feel  no  such  urge." 

Now  some  have  a  great  deal  of  diflficulty  in  understanding  why  price  discrim- 
ination is  such  a  peculiarly  lethal  competitive  weapon.  So  for  the  young  and  in- 
nocent here,  let  me  give  a  homely  illustration  one  of  our  lawyers  likes  to  use. 
He  says  that  a  person  weighing  100  poxinds,  walking  in  shoes  with  a  flat  heel 
2  inches  wide,  will  exert  25  pounds  of  pressure  per  square  inch  on  the  sidewalk  at 
the  instant  in  which  the  full  body  weight  is  brought  down  on  that  single  heel  (100 
pounds  distributed  over  4  square  inches).  But,  he  says,  consider  what  happens 
when  that  same  100  pounds  is  concentrated  onto  the  point  of  a  woman's  "spike" 
heel.  If  the  heel  is  %  inch  each  way,  its  entire  surface  is  V4  square  inch.  When 
the  100  pounds  is  put  on  that  narrow  surface,  the  pressure  per  square  inch  is  400 
pounds,  or  16  times  as  great  as  that  exerted  on  the  sidewalk  when  the  same  weight 
was  distributed  over  the  wider  heel. 

A  seller  who  does  business  in  16  towns  can  use  the  same  principle  to  stamp  out 
a  competitor  who  does  business  in  only  one  of  those  towns."  The  larger  seller, 
even  if  he  lowers  his  price  to  the  point  where  he's  making  no  profit  at  all.  will  be 
sacrificing  only  l/16th  of  his  total  profits.  The  smaller  competitor  who  does  busi- 
ness in  that  one  town  only  will  have  lost  all,  or  100%,  of  his  profits.  The  odds 
are  good  that  the  local  man  will  see  the  light  and  raise  his  price  up  to  whatever 
level  the  out-of-town  man  thinks  the  price  ought  to  be.  The  little  man  has  been 
"punished"  for  competing ;  price  discrimination  has  been  used  as  a  tool  to  "fix" 
prices.  Consumers  foot  the  bill,  as  usual. 

Now  you  will  notice  here  that  one  of  the  central  virtues  of  price  discrimina- 
tion— at  least  from  the  standpoint  of  the  large  seller — is  that  he  need  never  take 
the  "eflaciency  test."  In  the  illustration  I  gave,  suppose  the  small,  local  seller 
had  in  fact  been  more  efficient  than  his  out-of-town  rival,  turning  out  the  product 
at,  say,  a  10%  lower  cost.  The  larger  seller,  if  it  hadn't  been  for  his  ability  to 
lower  prices  in  that  one  town  while  keeping  them  high  in  the  1.5  other  towns, 
would  have  had  to  either  improve  his  own  efficiency  so  as  to  get  his  costs  down 
to  that  local  competitor's,  or  else  take  his  high-cost  goods  to  some  other  market. 

In  short,  price  discrimination  distorts  the  competitive  contest,  shifting  it  from 
a  test  of  efficiency  to  one  of  brute  financial  power.  As  the  former  Commission 
economist  I  mentioned  a  moment  ago  put  it :  "It  is  only  by  restraining  discrimina- 
tions that  a  contest  of  efficiency  can  be  brought  into  full  play.  In  this  regard,  then, 
the  Robinson-Patman  Act  seems  not  only  compatible  with  the  competitive  theory  ; 
it  would  seem  to  accomplish  what  competition  is  supposed  to  accomplish."  It  does 
not  "reject  the  notion  that  competition  should  drive  out  the  unfit  and  reward 
the  fit."  "On  the  contrary,"  he  says,  "it  has  set  about  to  make  an  intelligent  de- 
termination as  to  what  the  standard  of  fitness  should  be,  and  to  adopt  that  stand- 
ard." That  standard,  he  adds,  is  the  same  as  that  of  the  competitive  theory — 
namely,  "that  the  .  .  .  high-cost  producer  will  be  driven  out,  and  that  the  low-cost 
producer  will  survive  and  prosper."  ^' 

Professor  Mund  makes  the  same  point.  He  says :  "Those  defending  the  Clay- 
ton and  Robinson-Patman  Act  .  .  .  maintain  that,  in  truth,  price  discrimination  is 
a  "soft"  kind  of  competition  (for  a  monopolistic  seller) ,  because  it  relieves  a  seller 
of  the  need  to  reduce  his  prices  uniformly  to  all  customers.  .  .  .  Each  stands  for 
the  principle  that  business  survival  should  be  based  upon  economic  efficiency. 
A  dominant  firm,  with  the  power  to  discriminate,  can  reduce  its  prices  on  some 
sales  not  because  of  efficiency,  but  because  it  can  recoup  its  losses  elsewhere. 
It  is  only  when  discrimination  is  restrained  that  business  rivalry  can  operate 


"  "Where  a  big  company  found  that  a  local  competitor  was  selling  below  its  national 
price,  it  would  meet  the  price  In  that  area,  and  if  the  local  company  did  not  show  signs  of 
going  out  of  business,  then  the  game  of  raising  prices  would  start.  The  big  company  would 
lower  the  boom  for  n  while  and  then  raise  it  again.  If  the  local  company  failed  to  raise 
its  price  promptly,  then  the  boom  wovild  be  lowered  again.  Before  long,  after  a  few  ups 
and  downs,  the  local  company  would  catch  on  to  the  fact  that  it  had  better  raise  up  to 
the  big  competitor's  price.  .  .  .  This  is  the  thing  that  keeps  prices  to  consumers  high  :  the 
centralized  control  over  prices  which  is  maintained  by  discrimination.  This  is  soft  compe- 
tition." Patman,  n.  7,  supra,  at  1173. 

18  "Like  the  short  cut-and-thrust  sword  of  the  Roman  Legion,  price  discrimination  la 
the  basic  weapon  with  which  the  monopolist  hacks  his  way  to  power  and  then,  having 
achieved  power,  defends  and  preserves  his  imperinm.  It  is  an  almost  indispensable  weapon  ; 
monopoly  can  scarcely  come  to  fruition  or  defend  its  market  dominance  without  resort  to 
price  discrimination.  This  truth  is  so  universally  recognized  that  one  of  the  basic  tenets 
of  all  antimonopoly  policy  is  the  simple  commandment :  'Thou  shalt  not  discriminate,'  " 
Professor  Gray,  n.  7,  supra,  at  6.59. 

i»  Johnson,  n.  7,  supra,  at  6  (emphasis  added). 
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as  a  "contest  of  efficiency"  in  wliich  the  more  efficient  have  a  chance  to  succeed."  "" 

Now  there  is  another  argument  against  the  Robinson-Patman  Act  that,  while 
carefully  avoided  by  the  more  sophisticated  critics,  seems  to  be  the  one  the  work- 
ing businessman  really  has  in  mind  when  he  tells  us  what  he  thinks  of  the  Act. 
It  involves  what  is  called,  I  understand,  the  "marginal  cost-price  theory."  Let's 
say  a  manufacturer  of  widgets  has  100  customers,  each  huying  10,000  units  per 
year  at  $1.00  per  unit.  Our  seller's  gross  revenue  is  therefore  $10,000  per  year 
from  each  customer,  or  $1  million  from  his  100  customers.  At  this  point,  however, 
let's  suppose  this  manufacturer  is  approached  by  a  very  large  customer  who  is 
prepared  to  take  200,000  units  per  year,  or  20%  of  the  seller's  present  output. 
There's  a  catch,  though.  This  large  purchase  won't  pay  the  $1.00  price  the  others 
are  paying :  he  offers  65^,  take  it  or  leave  it. 

Our  manufacturer  calls  in  his  accountants  and  his  economists.  The  accountants 
tell  him  that  his  average  total  cost  is  900  per  unit.  This  is  divided  into  two  classi- 
fications. First,  he  has  •"variable"  or  out-of-pocket  cost  of  604  in  producing  each 
unit.  Secondly,  he  has  average  "fixed"  or  overhead  costs  of  300.  Producing  the 
additional  200,000  units  needed  by  this  new  customer  would  not  increase  his 
fixed  costs,  only  his  variable  cost.  Therefore,  the  only  costs  he  need  consider  in 
deciding  whether  to  accept  or  reject  that  large  order  are  his  variable  costs,  and 
these  are  only  60(f;  per  unit.  Accepting  the  order  at  650  per  unit  will  therefore  net 
him  54  per  unit  in  additional  revenue,  or  $1,000.  He  is  advised  to  accept  the 
order.^ 

Even  the  most  vigorous  critics  of  Robinson-Patman  characterize  this  as  "plainly 
fallacious  reasoning  as  to  cost."  ^  We  are  told  that  "there  was  no  difference 
either  in  the  marginal  cost  or  the  average  cost  of  serving  this  buyer  as  against 
all  other  buyers,  for  it  was  an  altogether  arbitrary  act  to  classify  him  as  'the' 
marginal  buyer.  He  might,  with  equal  logic,  have  been  considered  the  'first'  buyer 
and  have  the  whole  overhead  loaded  onto  him,  as  to  be  called  [the]  'marginal' 
buyer  and  have  none  of  it  imputed  to  him.  There  was  no  saving  attributable  to  his 
order  which  was  not  equally  attributable  to  other  orders."  ^'^ 

Another  economist  puts  it  this  way.  He  says :  "The  economist's  analysis  of  price 
discrimination  is  not  easily  made  to  support  a  defense  of  [this  marginal  pricing] 
practice.  The  price  differential  that  occurs  .  .  .  is,  for  all  practical  purposes, 
indefensible  except,  perhaps,  on  the  ground  that  all  doubts  should  be  resolved  in 
favor  of  freedom  of  contract.  The  [seller]  ...  is  not  likely  to  dispute  that  if  the 
unit  costs  of  selling  to  two  customers  are  eciual,  then  they  are  entitled  to  the 
same  price,  and  that  if  these  unit  costs  are  different,  the  price  differential  should 
not  exceed  this  cost  differential."  ^ 

Nevertheless,  there's  no  denying  the  fact  that  the  law  has  asked  the  seller  in 
my  hypothetical  situation  to  forego  $1,000  in  net  prtofit  that  he  would  otherwise 
have  made  by  accepting  the  order  at  the  discriminatory  price  offered  by  that 
particular  customer.  And  in  a  country  where  the  profit  motive  is  relied  upon  to 
•drive  the  whole  economy  forward,  the  businessman  is  entitled  to  a  good  answer 
when  he  asks  why  the  law  wants  him  to  pass  up  a  profitable  transaction.  He  has 
a  right  to  know  what  allegedly  larger  end  is  being  served  by  his  sacrifice. 

The  answer  was  given  to  him  by  Congress  in  Section  2(a)  of  the  Robinson- 
Patman  amendment.  Congress  had  found  that  price  discrimination,  a  "spiked" 
heel,  could  be  a  lethal  weapon  in  certain  situations.  A  seller  is  generally  free 
to  raise  his  general  prices — his  prices  to  all  of  his  customers — up  and  down  as 
he  likes.  But  when  he  elects  to  discriminate — to  charge  one  customer  65c  while 
charging  all  of  his  other  customers  $1.00 — then  he  must  pause  to  consider  the 
effects  it's  going  to  have  on  others.  Section  2(a)  provides  that  the  seller  must 
not  discriminate  if  its  effect  "may  be  to  substantially  lessen  competition  or  tend 
to  create  a  monopoly  in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent 
competition  with  any  person  who  either  grants  or  knowingly  receives  the  benefit 
of  such  discrimination,  or  with  customers  of  either  of  them." 

Now  as  I  read  the  economic  critcism  of  the  statute,  those  economists  that 
support  antitrust  in  general  find  no  fault  with  the  first  part  of  this  "effects" 
language — that  is,  with  the  part  that  speaks  of  "substantially  lessening  competi- 


!"  Mund,  Government  and  Business  332  (1960).  See  nlso  Patman,  n.  7,  supra,  at  1172: 
"Efficiency  would  come  Into  play  only  If,  to  meet  the  local  [seller's]  price,  the  big:  company 
liad  to  reduce  its  price  everywhere.  iThen  the  competition  would  be  on  equal  terms." 

21  See  Maehlup.  The  Economics  of  Sellers'  Competition  f.2,  n.  4  (19.52). 

22  Adelman,  "The  Consistency  of  the  Robinson-Patman  Act,"  6  Stanford  L.  Rev.  3,  21 
(Dec.  1953). 

'^  Thid.  (Emphasis  added.) 

**  Dewey,  Monopoly  in  Economics  and  Law  199  (1959)  (emphasis  added). 
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tion"  or  "tending  to  create  a  monopoly."  This  is  tlie  same  terminology  that 
appears  in,  for  example,  the  merger  provision,  Section  7  of  the  Clayton  Act. 
These  economists  seem  to  agree  that  a  price  discrimination  which  will  probably 
have  an  adverse  effect  on  "competition"  within  some  "relevant  market"  ought 
to  be  prevented.  In  other  words,  they  recognize  "competition"  as  a  social  value 
of  sufficient  public  importance  to  warrant  the  suppression  of  offenses  against  it 

The  more  serious  economic  criticism  seems  to  center,  therefore,  on  the  remain- 
ing language  in  the  "effects"  clause  of  Section  2(a).  After  dealing  with  dis- 
crimination that  may  substantially  lessen  competition  or  tend  to  create  a  monop- 
oly, the  statute  continues,  prohibiting  discrimination  that  may  "injure,  destroy, 
or  prevent  competition  with  any  person  who  either  grants  or  knowingly  receives 
the  benefit  of  such  discriminations,  or  with  customers  of  either  of  them."  Here 
the  words  of  the  statute  still  speak  of  "competition,"  but  the  argument  is  made 
that  what  is  really  prohibited  by  this  phraseology  is  a  discrimination  that  injures 
a  single  "competitor.""^  As  Professor  Bain  puts  it.  '"any  price  discrimination 
not  based  on  cost  differences  is  illegal  if  it  results  in  some  'injury'  to  competi- 
tion between  any  pair  of  btiyers  of  the  discriminating  seller  (or  the  customers 
of  the  buyer),  or  between  the  discriminating  seller  and  any  one  of  his  comi)e- 
titors "^ 

Another  commentator  makes  this  same  point  in  suggesting  that  the  Robinson- 
Patman  Act  incorporates  two  "sharply  different  objectives,"  one  of  them  the 
protection  of  "competition,"  the  other  an  assurance  of  "equality  of  oppor- 
tunity." " 

First,  let  me  say  that  I  would  feel  no  urge  to  apologize  for  the  statute  if  its 
sole  purpose  was  to  preserve  "equality  of  opportiuiity"  in  interstate  commerce. 
In  my  scale  of  values,  competition  ranks  high.  But  I'm  not  prepared  to  say 
that  it  is  an  altar  on  which  all  other  values  must  be  sacrificed.  I  had  always 
supposed  that  equality  of  opportunity — including  equality  of  opportunity  in  the 
economic  matter  of  building  a  business  and  earning  a  profit — was  a  basic  part 
of  the  American  scheme  of  things.  If  Congress  has  here  gone  beyond  the  pro- 
tection of  competiton  and  sought  to  presers'e  "equality  of  opportunity"  as  well, 
it  seems  to  me  that  this  is  a  further  recommendation  for  the  statute,  not  a  valid 
criticism  of  it.  Price  discrimination  is  certainly  an  economic  injustice.  And  the 
Supx-eme  Court  has  only  recently  held  that  a  law  passed  under  Congress'  com- 
mei-ce  power  is  in  no  way  impaired  by  the  fact  it  is  also  directed  against  "a 
moral  and  social  wrong."  ^ 

We  all  know,  however,  that  it  is  through  injury  to  "competitors"  that  "com- 
petition" is  generally  injured.  For  example,  at  the  primary  level,  a  discriminatory 
price  that  diverts  enough  business  from  a  competitor  will  cause  his  per-unit  costs 
to  rise  and  may  actually  force  him  out  of  the  market  altogether.  At  the  secondary 
level,  to  give  one  of  two  competing  buyers  a  price  advantage  that  is  substantial 
in  relation  to  profit  margins  is  to  give  him  the  means  to  destroy  that  competitor, 
whether  by  cutting  resale  prices,  by  out-advertising  him,  or  by  a  host  of  other 
techniques.  A  reduction  in  the  number  of  competitors,  or  a  sapping  of  the 
strength  of  surviving  competitors,  seldom  fails  to  result  in  a  "lessening  of 
competition"  or  a  "tendency  to  monopoly."  In  this  connection,  I  notice  that 
Article  8-5  of  the  Treaty  of  Rome,  in  prohibiting  practices  that  may  result  in 
injury  to  "competition,"  includes  price  discrimination — which  is  described  as 
"the  application  to  parties  to  transactions  of  vnequal  terms  in  respect  of  equiva- 
lent supplies,  thereby  placing  them  at  a  Gompetitive  disadvantage."  ™  This  sounds 
suspiciously  like  "equality  of  opportunity"  to  me.  And  I  understand  the  econ- 
omists of  Europe  were  well  represented  when  that  Treaty  was  drafted. 

But  it's  not  my  purpose  here  to  argue  these  niceties  of  statutory  interpretation. 
I  simply  want  to  make  the  point  that,  in  my  view,  price  discrimination  is  more 
than  a  "symptom"  of  anticompetitive  market  power,  that  it  is  a  prime,  moving 
force,  feeding  that  power,  protecting  it  from  the  erosion  that  would  come  if 
competitors  had  "equality  of  opportunity."  I  believe,  for  example,  that  it  is  one 


25  Aflplmnn.  n.  22.  Kiipj-a,  nt  Ifi. 

^'Bnln,  Tnrluxfrinl  Orqanization  filS  (in.'in)   (emphasis  nddedt . 

=7  Edwards.  Tlie  Price  Diarriminntinn  Lmr  R.*^S  (10.59).  But  xee  Edwards,  "Tests  of 
Probable  Effect  Under  the  Clavton  Act,"  9  Antitrust  Bulletin  369,  375-379  (May-Aug. 
1904). 

2s  Heart  of  Atlanta  Motel  v.  United  States.  —  U.S.  —  (December  14,  1964),  Slip  opinion 
p.  16. 

=»  Article  S.5(d)  (emphasis  added).  See  Lazerow,  "Price  Discrimination  and  the  Treaty 
of  Rome:  The  .Turisdictional  Elements,"  23  Federal  Bar  Journal  147,  148-140.  nn.  15,  16 
(Spring  1963). 
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of  the  major  sources  of  the  funds  that  launch  anticompetitive  merger  programs, 
that  price  discrimination  and  unlawful  acquisitions  are  in  many  instances  but 
opposite  sides  of  the  same  coin,  that  each  is  frequently  both  a  cause  and  a 
result  of  the  other. 

Few  have  put  the  economic  case  against  price  discrimination  so  succinctly 
as  Professor  Gray,  an  economist  at  the  University  of  Illinois:  "[M]onopoly 
can  scarcely  come  to  fruition,"  he  says,  "or  defend  its  market  dominance  without 
resort  to  price  discrimination.  This  truth  is  so  universally  recognized  that  one 
of  the  basic  tenets  of  all  antimonopoly  policy  is  the  simple  commandment :  'Thou 
Shalt  not  discriminate.'  "  ^^ 

The  Federal  Trade  Commission,  the  Robinson-Patman  Act,  and  Their 

Perennial  Critics 

(An  Address  by  Hon.  Paul  Rand  Dixon.  Chairman,  Federal  Trade  Commission, 
Before  Convention  of  National  Food  Brokers  Association,  at  New  York  Hilton 
Hotel,  New  York,  N.Y..  December  3,  1966) 

It  is  good  to  be  back  among  friends — friends  not  only  of  the  Federal  Trade 
Commission,  but  also  of  the  Robinson-Patman  Act.  I  say  this  because  the  critics' 
arrows  are  again  being  aimed  at  both  the  Commis.sion  and  the  Act,  as  has  been 
done  almost  perennially  during  the  thirty-year  history  of  the  law.  Neither  the 
character  of  the  arrows  nor  of  the  bowmen  have  changed  much  over  the  years, 
but  the  critics  have  developed  a  high  degree  of  resistance  to  logical  reply,  largely 
because  they  seem  to  have  a  philosophical  bias  that  may  indicate  that  they  are 
having  difficulty  in  coming  to  terms  with  twentieth  century  America.  Being  here 
among  friends  of  both  the  Commission  and  the  Robinson-Patman  Act,  I  am 
persuaded  to  meet  once  more  some  of  the  allegations  against  both  the  Commission 
and  the  statute. 

Boiled  down  to  their  very  essences,  the  charges  are  that  the  Robinson-Patman 
Act  is  no  good  and  the  Commission's  administration  of  it  is  worse.  Charges  of 
this  kind  again.st  a  statute,  and  against  the  agency  that  administers  it,  are  not 
unique ;  indeed  they  are  not  even  unusual ;  but  I,  like  the  heads  of  other  agencies, 
feel  compelled  to  respond  occasionally  just  to  keep  the  record  straight. 

First,  I  shall  make  some  comments  about  the  Federal  Trade  Commission's 
administration  of  the  Act.  While  we  would  never  concede  that,  among  all  federal 
administrative  agencies,  we  are  not  Number  1,  I  believe,  nevertheless,  that  we 
"try  harder".  To  illustrate  this  assertion  I  cite  some  Commission  innovations. 

The  fact  now  is  that  firms  subject  to  the  Robinson-Patman  Act  can  no  longer 
legitimately  complain  that  they  must  formulate  pricing  and  promotional  policies 
at  their  peril.  These  firms  can  now  have  their  uncertainties  as  to  such  policies 
laid  at  rest  by  asking  the  Commission  for  an  advisory  opinion.  Advisory  opinions 
are  also  now  available  to  remove  their  uncertainties  concerning  the  legal  suffi- 
ciency of  their  proposed  compliance  with  our  orders  to  cease  and  desist.  We  do 
not,  of  course,  want  to,  nor  can  we,  replace  private  practitioners,  but  we  cer- 
tainly can  and  want  to  help  them  in  cases  of  real  doubt  ;and  we  are  doing  so  more 
and  more. 

The  use  of  our  industry-wide  programs,  recently  expanded,  is  also  an  effort  to 
eliminate  doubt  and  to  apply  our  statutes  simultaneously,  and  therefore  fairly. 
As  time  goes  on  other  innovations  will  undoubtedly  mature  and  be  put  into  effect. 

A  second  favorite  shot  at  us  is  that  we  are  unjustifiably  slow.  This  criticism 
ignores  that  sometimes  there  are  Inherent  in  our  problems  a  degree  of  complexity 
that  not  only  warrants,  but  in  fact  is  given,  full  consideration  by  each  Com- 
missioner and  by  the  Commission  as  an  adjudicative  or  administrative  body. 
When  such  complexity  is  absent,  a  charge  that  we  drag  our  feet  cannot  be 
supported. 

As  Chairman  I  have  worked  without  let-up  to  expedite  all  matters  before 
the  Commission.  Without  going  into  detail  about  procedural  methods  we  use 
to  speed  things  up.  I  believe  our  efforts,  with  one  exception,  have  been  successful. 
The  exception  is  when  firms  against  which  actions  are  brought  avail  themselves, 
as  they  h.nve  a  right  to  do,  of  all  procedures  available  to  them,  whether  the 
ends  sought  are  meritorious  or  not. 

In  these  exceptional  cases,  which  may  seem  interminable,  it  is  not  the 
Commission  that  has  difficulty  in  "unwinding"  itself  to  take  action,  but  rather 


«>  N.  18,  supra. 
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it  is  the  respondents  who  avail  tliemselves  of  tlie  fullness  and  detail  of  due 
process;  and  I  do  not  think  that  anyone,  especially  onr  critics,  would  advocate 
any  impairment  of  that  concept.  Due  process  has  similar  repercussions  not 
only  in  other  administrative  agencies  but  also  in  the  courts  themselves. 

Another  favorite  jibe  of  our  critics  is  that  we  go  after  the  Papa-and-Mama 
entrepreneuers  but  that  we  are  afraid  of  Mr.  Big.  In  answer  to  this,  I  think 
we  afford  all  businesses,  large  and  small,  the  full  protection  of  the  law.  The 
roster  of  firms  against  which  we  have  brought  Robinson-Patman  proceedings  lists 
smaller  firms  as  well  as  larger  ones,  including  among  the  latter  some  of  the  very 
largest  corporations,  both  in  the  economy  as  a  whole  or  in  their  industries. 
When  we  find  law  violations,  we  act,  undeterred  by  considerations  of  size. 

Your  association  itself  can  te.stify  that  we  make  an  objective  application  not 
only  of  the  Robinson-Patman  Act  but  also  of  the  other  acts  we  administer, 
letting  the  chips  fall  where  they  may. 

The  allegation  that  we  Commissioners  sometimes  disagree  is  admitted.  Tf  this 
were  not  true,  I  would  think  there  was  something  seriously  wrong  with  us. 
These  disagreements  reflect  the  vitality  of  the  Commission — they  demonstrate 
that  democracy  is  at  work,  that  the  Commission  is  a  democratic  in.stitution. 

Using  the  masculine  to  include  the  feminine,  since  we  have  a  woman  Com- 
missioner (onr  first  one  and  she  is  most  able),  I  am  proud  there  are  no  angry 
men  on  the  Commission — no  angry  young  men,  old  men,  or  middle-aged  men. 
They  are  just  men — men  who  are  conscientious  and  dedicated  public  servants, 
men  who  are  steeped  in  tt?e  substance  and  spirit  of  the  antitrust  laws.  None  of 
them  is  infected  with  any  philosophical  virus  which  is  inconsistent  with  com- 
X)etitive  capitalism.  It  may  be  that  Commissioners'  points  of  View  are  at  times  at 
opposite  poles.  This  would  not  distinguish  the  Commission  from  any  other  multi- 
member organization.  I  am  sure  that  the  Congress  intended  that  decisions  of 
multi-member,  bi-partisan  commissions  would  reflect  compromises  of  divergent 
views,  and  also  that  these  decisions  would  undoubtedly  bear  the  scar  tissue  of 
such  compromises. 

You  can  see  I  make  no  contention  the  Commission  is  perfect.  I  thinlv  of  the 
Commission  as  being,  in  one  respect,  like  a  jury.  It  is  not  perfect  bult  no  one  has 
yet  figured  out  a  better  system.  I  feel  much  the  same  way  about  the  Commission- 
ers as  individuals.  I  do  not,  of  course,  contend  that  I  am  a  perfect  Commissioner. 
I  am  sure  my  fellow  Commissioners  also  do  not  feel  that  they  are  perfect  officinls. 
We  Commissioners  are  elected  by  the  President  and  confirmed  by  the  Senate. 
This  process  of  selection,  again,  may  not  be  perfect  but  no  one  has  come  up  with 
a  better  way. 

I  now  turn  from  defending  the  Commission  to  answering  criticisms  of  the 
Robinson-Patman  Act,  again  with  the  purpose  of  replacing  myths  with  reality. 

Critics  would  hardly  dare  contend  that  price  discrimination  should  be  un- 
fettered, but  they  do  assert  that  the  Robinson-Patman  Act  is  sloppily  drafted 
and  has  improper  inclusions  and  exclusions.  The  draftsmanship,  admittedly, 
could  have  been  improved.  Uninterpreted,  some  of  the  provisions  were  not  crystal 
clear.  Its  sentence  structure  leaves  something  to  be  desired.  Those  familiar  with 
legislative  process,  however,  recognize  that  these  are  only  minor  defects,  result- 
ing from  legislative  combat  and  compromise. 

Imperfections  of  this  kind  are,  as  I  have  said  with  respect  to  the  basic  charges 
themselves,  not  unique;  they  are  not  even  unusual.  Similar  ones  exist  perhaps 
in  most  if  not  all  legislation  that  deals  with  controversial  social  and  business 
problems.  In  any  event,  to  the  extent  that  these  imperfections  in  the  Robinson- 
Patman  Act  have  not  been  remedied  already  by  administration  and  enforcement, 
these  processes  in  time  will  close  the  gap. 

Reappraisal  of  the  statute  is  a  part  of  these  processes  of  administration  nnd 
enforcement.  We  five  Commissioners  continually  reappraise  the  statute;  every 
time  we  file  a  complaint;  every  time  we  issue  an  order;  and  every  time  we 
defend  an  order  before  the  courts.  In  these  and  other  reappraisals  we  give  full 
consideration  to  what  the  courts  have  said  and  to  what  thoughtful  and  scholarly 
critics  bave  said. 

Now  I  shall  answer  the  critics'  clnim  that,  as  a  result  of  certain  inclusions 
and  exclusions  of  the  Robinson-Patman  Act,  the  statute  fosters  rather  than 
inhibits  monopoly.  This  criticism  n mounts  to  an  allegation  that  the  Rohinson- 
Patm.in  .\cf  is  inconsistent  with  the  Shermnn  Act.  It  implies  that  price  ,ind  other 
discriminations,  as  well  as  brokerage,  which  are  prohibited  by  the  Robinson- 
Patman  Act,  are  practices  the  Sherman  Act  is  never  concerned  with. 
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Both  the  allegation  and  its  implication  are  unfounded.^  The  Robinson-Patman 
Act,  which  is  an  amendment  to  Section  2  of  the  Clayton  Antitrust  Act,  was 
intended  and  designed  to  supplement  the  Sherman  Act  by  stopping  these  prac- 
tices in  their  incipiency  rather  than  waiting  for  them,  by  the  infliction  of  actual 
and  substantial  competitive  damage,  to  ripen  into  Sherman  Act  violations. 

The  Robinson-Patman  Act  thus  requires  closer  adherence  to  competitive 
standards  at  an  earlier  time  than  does  the  Sherman  Act.  Therefore,  the 
Robinson-Patman  Act  requires  harder  competition  than  the  Sherman  Act.  In 
my  opinion,  some  people  who  contend  that  the  Robinson-Patman  Act  fosters 
"soft"  competition  may  well  be  apologists  for  monopolistic  power,  cloaking  their 
position  by  calling  it  "workable  competition".  One  former  Commission  economist 
may  be  in  this  camp ;  for  he  reportedly  argiies  that  price  discriminations  favor- 
ing big  buyers  are  perhaps  necessary  to  unstick  the  sticky  prices  of  large  sellers. 
This  argument  seems  to  imply  and  advocate  that  those  with  monoi>oly  power 
be  allowed  to  use  their  historic  weapon  of  price  discrimination.  Certainly  this 
follows,  if  in  fact  price  discrimination  is  not  only  an  indication  of  monopoly 
power  but  is  also  a  tool  of  monopoly ;  and  I  am  informed  that  economic  theory 
clearly  says  it  is  both  of  them. 

Unless  one  is  looking  for  a  place  to  hide,  it  is  not  now  difficult  to  know  what  the 
Robinson-Patman  Act  says  and  means.  Today  the  difficulty  with  those  who  say 
they  have  trouble  with  the  statute  is  not,  it  seems  to  me,  that  they  do  not  know 
what  it  means,  but  rather  that  they  do  not  want  it  to  mean  what  it  says. 

The  statute  says  in  effect  that  the  discriminations  with  which  it  deals  violate 
the  concept  of  freedom  which  is  inherent  in  both  our  competitive  economic  system 
and  our  democratic  political  system.  It  says  further  that  despite  tliis,  some  of  these 
discriminations  are,  nevertheless,  not  prohibited  unless  their  threat  of  injury  to 
competition  specifically  appears  to  be  probably,  and  unless  they  cannot  be  justified 
by  bringing  them  within  the  scope  of  certain  provisos.  I  will  comment  on  two  of 
the  provisos,  the  one  which  deals  with  meeting  in  good  faith  the  equally  low 
price  of  a  competitor  and  the  other  which  is  concerned  with  cost  justification. 

In  influencing  the  interpretation  of  the  meeting-competition  proviso,  firms 
charged  with  violating  the  Act  have,  in  one  respect,  pretty  much  had  their  way; 
for  at  their  insistence  the  courts  have  interpreted  this  proviso  (contrary  to  the 
Commission's  position)  to  permit  price  discriminations  which  not  only  may  injure 
competitors,  but  even  price  discriminations  that  go  so  far  as  to  threaten  to  sub- 
stantially lessen  competition  or  tend  to  create  monopoly.  Therefore,  if  there  is  an 
aspect  of  the  Robinson-Patman  Act  that  can  be  characterized,  in  our  critics* 
language,  as  being  "anti-antitrust",  it  is  the  meeting-competition  proviso  as 
judicially  interpreted.  A  Senate  subcommittee  tried  for  years  to  amend  the 
Act  to  reverse  this  judicial  construction  of  the  meeting-competition  proviso.  It 
was  unsuccessful. 

Now  a  comment  or  two  on  the  cost-justification  proviso.  The  basic  criticism 
of  this  proviso  and  its  administration  is  the  firm  charged  with  violations  have 
found  it  impossible  to  use  the  proviso  successfully.  Unsuccessful  respondents 
often  say,  "You  just  can't  win."  Of  course,  you  know  the  reason  for  this  could 
be  that  they  just  don't  have  the  facts  to  cost  justify.  The  critics  say.  however, 
that  the  difficulty  arises  because  the  Commission  has  not  established  a  single, 
uniform  method  of  cost  justification,  and  that  each  respondent  is,  therefore, 
forced  to  create  his  f>wn  method.  The  implication  seems  to  be  that  the  Com- 
mission should  establish  such  a  single,  uniform  method  to  be  used  by  butcher, 
baker,  and  candlestick  maker,  regardless  of  their  different  methods  of  doing 
business.  Can't  you  hear  now  the  violent  screams  that  would  accompany  an 
attempt  by  the  Commission  to  impose  a  cost-accounting  method  that  could  be 
so  readily  characterized  as  a  strait  jacket? 

Next,  a  word  on  that  part  of  the  Act  which  concerns  you  so  vitally — the 
brokerage  section.  The  revolt,  in  which  you  so  actively  participated,  against 
brokerage  of  the  kinds  finally  prohibited  was  one  of  the  most  important  factors 
leading  to  the  passage  of  the  Act. 

The  brokerage  section,  as  you  Icnow,  received  our  earliest  attention.  Although 
its  language  was  initially  considered  by  some  to  be  a  little  opaque,  its  lesral 
meaning,  as  interpreted  by  the  Commission  and  the  courts,  is  now  clear,  except, 
it  seems,  to  our  critics.  "There  remains,  of  course,  an  occasional  need  to  inter- 
pret complicated  factual  situations  so  as  to  be  able  to  apply  the  section  correctly. 
I  believe  that  we  have  administered  the  statute  as  Congress  intended.  The 
courts,  for  the  most  part,  have  agreed.  The  result  is  that  we  have  eliminated. 


*  Note,  however,  my  discussion  of  the  meeting-competition  proviso. 
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or  made  most  difficult,  the  use  of  prohibited  bi-okerage  as  an  instrument  of  anti- 
competitive power.  I  salute  the  Robinson-Patman  Act  as  it  progresses  into  its 
thirty-first  year.  I  venture  to  suggest  that  the  Congress  will  not  soon  impair  it ; 
and  I  assure  you  that  we  will  continue  to  administer  it  forcefully  and  fairly, 
making  the  reappraisals  I  have  told  you  about. 

I  have  now  finished  what  I  wanted  to  say  about  the  recurrent  criticisms  of 
the  Robinson-Patman  Act  and  the  Commission's  administration  of  it.  I  have 
no  hope  that  I've  satisfied  all  of  our  perennial  critics ;  and  so  I  midoubtedly  will 
have  to  make  another  speech  about  like  this  one  of  these  days.  By  cutting  off 
my  Robinson-Patman  defense  here,  I'll  have  time  to  touch  upon  a  few  of  the 
problems  now  before  us  that  are  of  particular  interest  to  you. 

The  Commission  has  started  an  investigation  to  find  out  what  the  facts  are 
on  the  use  of  promotional  schemes,  devices,  and  games  now  so  popular  in  food 
marketing.  We  want  to  find  out  whether  any  of  them  may  substantially  curtail 
price  competition  and  also  whether  any  of  them  are  unlawful  games  of  chance. 
In  addition,  we  are  interested  in  discovering  their  cost. 

Mrs.  Esther  Peterson,  Special  Assistant  for  Consumer  Affairs  to  President 
Johnson,  suggested  an  inquiry  of  this  kind,  apparently  as  a  result  of  supermarket 
boycotts  by  housewives.  Many  others  also  make  similar  suggestions. 

We  have  called  upon  food  retailers  to  re-examine  their  promotional  practices 
in  the  light  of  well-established  legal  principles  and  to  discard  voluntarily  any  of 
the  practices  that  they  find  to  be  legally  objectionable.  The  public  interest  clearly 
demands  this  voluntary  action. 

In  dealing  with  "cents-off"  and  similar  promotions,  the  Commission  in  the 
future  will  operate  on  a  case-by-case  basis.  When  brands  of  coffee  are  promoted 
by  offers  of  this  kind,  we  will  take  action  when  we  have  reason  to  believe  that 
the  offers  are  not  genuine,  bona  fide  price  reductions.  This  enforcement  policy 
will  also  apply  to  other  products  being  similarly  promoted. 

Congress  has  given  new  jobs  under  the  terms  of  the  recently-enacted  Fair 
Packaging  and  Labeling  Act  to  both  the  Commission  and  to  the  Department  of 
Health,  Education  and  Welfare.  We  are  now  developing  plans  to  carry  out  this 
mission. 

We  believe  that  this  statute  will  help  all  consumers  make  more  nearly  accu- 
rate comparisons  of  the  many  products  sold  in  supermarkets  and  drug  stores. 
We  also  believe  that,  by  improving  methods  of  packaging  and  labeling,  the  Act 
should  benefit  those  manufacturers  that,  over  the  years,  have  honestly  tried  to 
observe  high  staiKlards,  since  other  manufacturers  that  have  not  made  similar 
efforts  will  have  to  raise  their  standards.  The  statute  should  thus  contribute  to 
fair  competition. 

Thank  you  for  asking  me  to  come  here  today.  I  have  enjoyed  it,  as  I  always 
do  when  I  meet  with  you.  I  leave,  knowing  that  we  will  continue  to  work  togctiier 
in  the  public  interest. 

Price  Competition  Under  the  Robinson-Patman  Act 

(An  address  by  Hon.  Paul  Rand  Dixon,  Chairman,  Federal  Trade  Commission, 
before  International  AIDA  Symposium,  at  Geneva,  Switzerland,  on  April  25, 
1967) 

I  have  been  asked  to  present  my  views  as  to  "how  Americans  have  conceived 
the  rules  of  the  game  for  price  competition,"  particularly  as  they  relate  to  the 
Robinson-Patman  Act,  the  American  anti-price  discrimination  law.  Pi'eliminarily, 
what  I  am  going  to  discuss  with  you  now  are  not  so  much  laws  of  the  United 
States  but  laws  of  human  nature.  Human  nature  has  demonstrated  that  man  is  a 
trading  animal.  Although  the  world  is  presently  divided  into  many  different 
countries  w^e  invariably  find  that  wherever  we  look,  that  no  matter  the  dress, 
that  no  matter  the  language,  and  perhaps  no  matter  the  history,  there  is  the 
desire  to  make  a  good  bargain,  to  make  a  good  trade.  The  common  belief  is  that  if 
pi'ices  are  cheap,  the  cons\uner  benefits :  but  if  an  article  is  too  cheap,  then  the 
sellers  are  robI)ed  of  their  profits  and  rights  to  participate  in  the  purchase  of 
other  articles.  We  are  dealing  with  the  instinct  that  carried  Phoenician  sailors 
iTi  open  boats  half  way  around  the  world,  the  instinct  which  carried  Columbus  to 
America.  It  is  a  long  time  since  Columbus  arrived  in  America,  but.  as  far  as  trad- 
ing is  concerned,  there  has  been  little  change  in  that  aspect  of  human  nature. 

Sellers  wish  to  sell  their  merchandise  at  the  highest  possible  price,  while  buyers 
wish  to  purchase  at  the  lowest  possible  price.  In  other  words,  we  still  want  a 
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bargain.  Some  men  by  offering  bargains  bave  become  very  rich.  Some  eoiiwratious 
by  offering  bargains  have  become  very  rich.  With  Wealth  comes  power.  Financial 
power,  just  like  political  power  or  any  other  type  of  power,  can  be  exercised 
sensibly,  but  it  can  also  be  misused :  and  in  both  cases  the  misuse  can  cause 
harm  to  innocent  people.  The  abuse  of  power  has  led  the  Congress  of  the  United 
States^ — as  you  know,  Congress  is  the  voice  of  the  American  people  in  enacting 
legislation — to  make  laws  to  curb  the  hai*mful  use  of  financial  power  when  by 
common  consent  it  needs  curbing.  The  purpose  of  our  competitive  system  is  not  to 
produce  a  competition  which  destroys  stability  in  an  industry,  but  its  purpose  is 
rather  to  maintain  that  degree  of  competition  which  induces  progress  and  pro- 
tects the  businessman  as  well  as  the  consumer. 

In  America  we  consider  practicality  a  virtue  and  I  think  that  we  are  wise  in 
doing  so.  Our  laws  governing  price  competition,  our  trade  regulation  laws,  were 
enacted  as  a  practical  solution  to  meet  specific  problems  that  arose  at  specific 
times  in  our  history. 

Any  discussion  of  our  anti-price  discrimination  law,  the  Robinsou-Patman 
Act,  must  begin  with  a  little  history  of  the  United  States  during  the  latter  half 
of  the  nineteenth  century.  The  American  Civil  War  had  ended,  and  throughout 
the  country  little  one-man  businesses  were  giving  up  and  great  corporations  were 
growing;  little  shops  were  closing  down  and  factories  were  growing  bigger; 
rural  communities  were  becoming  stagnant ;  big  cities  getting  bigger.  The  process 
was  essentially  an  adjustment  of  man  to  steam.  This  new-founded  power  would 
make  man's  goods  and  transport  them  on  rails.^ 

With  the  advent  of  the  railroads  the  American  businessman  learned  about 
"rebates."  The  trick  was  to  pay  the  same  freight  rate  as  your  competitor — and 
then  have  a  portion  of  the  freight  charge  paid  secretly  returned.  This  was  a 
rebate.  The  advantage  to  the  favored  company,  the  heart-breaking  handicap  to 
its  competitors,  was  obvious.  Soon  corporations  with  new  labor-saving  machinery, 
new  processes  of  manufacture  began  slashing  prices.  Competition  appeared  to 
threaten  corporations  with  mutual  destruction.  The  formulation  of  trusts  by  the 
large  corporations  seemed  to  be  the  logical  answer  to  destructive  competition.- 
The  word  "trust"  may  have  derived  from  the  Danish  and  Swedish  word  "trost," 
meaning  comfort  and  consolation.  Up  to  this  time  the  average  man  understood 
the  word  "trust"  to  mean  "true.""  He  used  the  word  synonymously  with  "con- 
fidence," "belief,"  "truth,"  and  "hope."  The  average  man's  most  frequent  use  of 
the  word  was  in  a  quotation  of  the  71st  Psalm,  "O  Lord  God,  thou  art  my  trust 
from  my  youth."  Now  a  new  meaning  was  added.  Dictionaries  subsequent  to 
1882  defined  a  trust  as  a  "combination  formed  for  the  purpose  of  controlling  or 
monopolizing  a  trade,  industry  or  liusiness  by  doing  acts  in  restraint  of  trade."  * 
The  new  trusts  permitted  former  competitors  to  deliver  the  stock  in  their  cor- 
poration to  trustees  who  would  manage  all  companies  as  one  and  distributed  the 
profits  pro  rata  to  the  stockholders."  Now  competition  between  the  companies 
would  not  only  be  eliminated  but  larger  rebates  could  be  exacted  from  railroads. 
The  trusts  arbitrarily  fixed  high  prices  and  made  fat  profits.  New  businesses  or 
new  competitors  were  not  permitted  to  gain  a  foothold.**  The  theme  seemed  to  be 
that  "The  American  Beauty  Rose  can  be  produced  in  all  its  splendor  only  by 
sacrificing  the  early  buds  that  grow  up  around  it." 

Oil  having  pioneered  the  trust  path  to  monopoly,  it  was  soon  followed  by 
whiskey,  sugar,  glass,  copper,  rubber,  coal,  steel,  and  a  host  of  other  commodities. 
Americans  were  greatly  concerned  about  freedom  of  opportunity  and  believed 
that  trusts  destroyed  competition  and  injured  the  public  generally.  Investigations 
were  conducted  by  various  state  legislatures,  as  well  as  the  federal  government. 
In  1888,  the  trusts  were  denounced  in  the  platforms  of  the  two  political  parties. 
Congress  acted.  In  March  1890,  .John  Sherman  of  Ohio  introduced  a  bill  designed 
to  end  all  trusts  of  whatever  form.  The  Sherman  Act  was  passed  with  only  one 
dissenting  vote  in  the  Senate  and  passed  the  House  of  Representatives 
unanimously.'^ 

Section  1  of  the  Sherman  Antitrust  Act  declared  to  be  illegal  every  contract, 
combination,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the  Statea 


1  Thorelli,  The  Federal  Antitrust  Policy,  54-96  (1954). 

-  Id.  at  91-9f). 

5  Webster's  Dictionary,  1S.58. 

■*  The  Oxforfl  TTniverstil  iJictionnry.  1955. 

^  Seasrer  and  Gullck.  Trust  and  Corporation  Problems,  (1929). 

"Clark.  TJistorii  of  Mnvvfacturers  hi  the  TInited  States.  1860-1914,  Vol.  1,  (1928),  520, 
531.  See  also,  Tarbell,  The  History  of  the  Standard  Oil  Company,  Vol.  1  (1904)  ;  Montague, 
The  Rise  and  Progress  of  the  Standard  Oil  Company,  (1903). 

T  Thorelli,  op.  cit.,  supra,  n.  1  at  10&-232. 
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Section  2  made  it  a  crime  to  monopolize  or  attempt  to  monopolize  any  part  of  such 
trade  or  commerce.  Violation  of  either  section  was  a  misdemeanor,  and  provision 
was  also  made  for  Injunctive  action  to  restrain  violations.  The  law  also  provided 
for  the  recovery  of  triple  damages  by  a  civil  suit  on  the  part  of  any  injured  party. 
The  enforcement  of  the  Sherman  Act  was  committed  to  the  Department  of 
Justice.' 

It  was  soon  apparent  that  the  processes  provided  by  the  Sherman  Act  were  not 
preventive  but  could  be  invoked  only  after  restraint  had  occurred.  While  there 
appeared  general  agreement  that  further  legislation  was  needed,  it  was  not  clear 
exactly  what  was  called  for.  There  was  some  pressure  for  greater  investigative 
and  information  collecting  powers.  Some  wished  the  government  to  be  empowered 
to  fix  all  prices.  Some  believed  the  Sherman  Act  could  restore  competition  in  the 
industries  where  it  had  disappeared  if  only  the  Act  were  properly  enforced.* 

However,  the  debate  came  to  an  end  after  the  Department  of  Justice  both 
won  its  first  truly  significant  victory  in  1911  against  the  Standard  Oil  Company  " 
and  contemporaneously  received  a  setbaclc.  For  the  Supreme  Court  on  the  one 
hand  ordered  the  Standard  Oil  Company  to  dissolve  and  divest  itself  of  its 
corporate  parts,  but,  on  the  other  hand,  a  rule  of  reason  was  to  be  read  into 
the  Sherman  Act.  Henceforth,  only  "unreasonable"  restraints  of  trade  were 
forbidden.  The  decision  appeared  to  say  that  restraints  of  trade  were  valid  if 
they  were  found  to  be  reasonable.  This  was  widely  interpreted  as  a  blow  to 
antimonopoly  policy.  In  the  discussion  that  followed  the  court's  decision  the 
fate  of  the  Standard  Oil  Company  played  a  minor  part  compared  with  the  new 
interpretation  the  court  had  given  to  the  new  antitrust  law.  The  fact  that  the 
nation  had  been  experiencing  an  economic  depression  added  to  the  discontent 
over  the  decision.  Public  reaction  was  such  that  all  three  political  parties 
(Democratic,  Republican,  and  Progressive)  inserted  planks  in  their  platforms 
condemning  the  growth  of  monopoly  and   calling  for  new  legislation. 

Following  his  election  as  President,  Woodrow  Wilson,  a  name  not  unfamiliar 
to  Europeans,  began  work  on  his  domestic  program  before  a  great  war  would 
intrude.  Called  the  "New  Freedom,"  meaning  freedom  for  the  average  man 
against  big  business  and  high  finance,  Wilson  addressed  Congress  on  the  subject 
and  recommended  strengthening  the  antitrust  laws.  He  specifically  advocated  the 
creation  of  the  Federal  Trade  Commission  "as  an  instrumentality  for  doing 
justice  to  business  where  the  process  of  the  courts  or  the  natural  forces  of 
correction  outside  the  courts  are  inadequate  to  adjust  the  remedy  to  the  wrong 
in  a  way  that  will  meet  all  the  equities  and  circumstances  of  the  case."  "  Presi- 
dent Wilson  viewed  business  as  a  contest  from  which  no  one  should  be  barred.  Nor 
should  anyone  be  penalized  because  they  were  big  or  small,  but  they  were  going 
to  be  made  to  observe  the  rules  of  the  track  and  not  get  in  anybody's  way  except 
as  they  could  keep  ahead  by  having  more  visor  and  skill. 

In  response,  in  1914  Congress  passed  the  Federal  Trade  Commission  Act," 
establishing  the  Commission  as  an  enforcement  agency  and  giving  the  Com- 
mission two  great  powers :  One,  to  issue  orders  against  unfair  methods  of  com- 
petition and,  the  other,  to  investigate  economic  conditions,  including  among  other 
things,  combinations  in  restraint  of  trade,  unfair  practices,  and  business  condi- 
tions and  to  report  the  same  to  Congress,  the  President,  the  Attorney  General,  or 
the  public.  The  FTC  wa.s  seen  as  having  the  duty  of  illuminating  rather  than 
prosecuting.  While  it  has  concurrent  jurisdiction  with  the  Department  of  Justice 
in  many  areas,  the  Commission  was  designed  to  stop  unfair  methods  of  competi- 
tion before  they  mature  into  Sherman  Act  violations.  The  Commission  does  not 
jail  such  offenders  but  does  order  them  to  desist  from  acts  found  to  be  unlawful. 
Such  cease-and-desist  orders  are  usually  carried  for  the  natural  life  of  the  of- 
fending party,  and  any  violation  thereof  can  result  in  fines  up  to  $5,000  per  day 
for  each  violation. 

At  the  same  time.  Congress  also  passed  the  Clayton  Act"  which  was  the  first 
statute  dealing  with  price  discrimination,  as  well  as  tying  and  exclusive  deal- 
ing contracts  and  corporate  mergers.  It  was  believed  that  at  last  the  evil  "re- 
bate" sy.«;tem  would  no  longer  be  used  as  a  monopolistic  tool.  Wilson,  confident 


82R  Stat.  209  (1890),  I.*)  U.S.C.  1  (1964). 

"  Soe  Thompson.  TTiphlirjht.9  iv  the  Evolution  of  the  Federal  Trade  Commifi!<ion.  S  Geo. 
Wash.  L.  Rev.  2.57  (1958)';  and  Butler,  The  Federal  Trade  Commission  and  the  Regulation 
of  Buninetts  under  the  Federal  Trade  Commission  and  Clayton  Laws,  (1915), 

10  Standard  Oil  Companu  v.  United  States,  221  U.S.  1  (1911). 

'1  51  Consr.  Rec.  1962-1964  (1913). 

"38  Stilt.  719  (1914),  as  amended,  15  U.S. C.  45  (1964). 

"38  Stat.  730  (1914). 
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and  serene,  was  able  to  say  to  Congress  in  his  Message  of  December  8,  1914 : 
"Our  program  of  legislation  with  respect  to  business  is  now  virtually  com- 
plete. . . .  The  road  at  last  lies  clear  and  firm  before  business." 

The  original  Clayton  Act  was  concerned  with  protecting  smaller  manufac- 
turers or  producers  operating  in  limited  geographical  areas  from  being  injured 
by  larger  competitors  having  the  benefit  of  wide  distribution  who  cut  prices 
in  the  area  where  the  smaller  rival  engaged  in  business.  But  the  road  was  not 
yet  clear,  the  Act  had  two  fatal  defects.  As  judicially  interpreted,  it  placed  no 
limit  upon  price  differentials  permissible  on  account  of  differences  in  quantity, 
that  is,  the  amount  of  the  price  differences  was  not  required  to  be  reasonably 
related  to  the  savings  resulting  to  the  vendor  in  supplying  the  larger  quanti- 
ties. The  statute  permitted  unlimited  price  differentials  in  the  form  of  quan- 
tity discounts,  so  that  even  a  minor  difference  in  quantity  could  support  a  vast 
difference  in  price.  The  original  Clayton  Act  was  also  understood  to  permit  all 
discriminatory  price  differences  made  to  meet  competition,  thus,  in  effect,  licens- 
ing oppressive   retaliation. 

The  deficiencies  in  the  Act,  particularly  the  lack  of  protection  afforded  small 
buyers,  was  widely  recognized  and  brought  to  public  attention  by  the  Federal 
Trade  Commission's  1934  report  on  its  investigation  of  chain  stores."  Again,  the 
United  States  was  in  the  grip  of  a  severe  depression.  The  report  concluded  that 
the  growth  of  chains  and  other  large  concentrations,  along  with  their  ability  to 
buy  more  cheaply,  endangered  the  survival  of  the  small  businessman.  The  lower 
prices  accorded  to  chains,  particularly  food  chains,  were  rarely  related  to  the 
actual  quantities  purchased,  the  quality  of  the  goods,  or  the  cost  of  selling. 
Moreover,  the  report  indicated  that  preferential  prices  were  exacted  by  the  chain 
grocery  stores  in  various  concealed  forms,  such  as  advertising  and  promotional 
allowances  and  brokerage  commissions.  The  independent  grocery  stores  were 
thus  placed  in  an  unfavorable  competitive  position.  The  report  engendered 
broad  public  support  for  legislation  which  would  compel  suppliers  to  treat  all 
buyers  on  a  fair  and  equal  basis  in  order  that  the  small  independents  would  not 
be  prejudiced  by  their  lack  of  purchasing  power. 

Thus,  in  1936  at  the  height  of  President  Franklin  Delano  Roosevelt's  "New 
Deal,"  the  Robinson-Patman  Act  was  passed  as  an  amendment  to  the  original 
Clayton  Aet.^®  The  goal  of  the  Act  was  the  "restoration  of  equality  of  oppor- 
tunity." The  coauthor  of  the  Act,  Congressman  Patman  stated  that :  "It  was 
designed  to  accomplish  what  so  far  the  Clayton  Act  has  only  weakly  attempted, 
jiamely,  to  protect  the  independent  merchant,  the  public  whom  he  serves,  and 
the  manufacturer  from  whom  he  buys,  from  exploitation  by  his  chain  competi- 
tor." Congressman  Patman  concluded  that  his  bill  simply  would  "force  all  chis- 
elers  and  cheaters  to  adopt  golden  rule  policies"  and  sought  only  to  make  "a 
policy  of  live  and  let  live,  and  compel  the  golden  rule  in  business."^* 

The  Robinson-Patman  Act  does  not  seek  to  fix  prices  or  to  dictate  the  prices 
manufacturers  will  charge  for  their  wares — but  to  eliminate  discrimination 
and  achieve  equality.  As  I  see  it,  we  have  an  interest  in  restraining  business- 
men from  injuring  their  smaller  competitors  or  customers,  but  we  should  leave 
them  free  to  regulate  their  own  industries  and  set  their  own  prices.  Buyers  can 
still  look  for  a  bargain  but  they  cannot,  however,  extract  preferential  prices  from 
their  suppliers  where  the  effect  of  such  lower  price  may  be  to  injure  competi- 
tion. We  have  a  strong  merger  law  that  prevents  corporate  mergers  that  may  re- 
sult in  a  substantial  lessening  of  competition  or  tendency  toward  monopoly.  Cer- 
tainly, we  should  not  permit  large  business  concerns  to  achieve  the  same  re.sult 
by  combining  their  purchasing  powers  to  extract  price  concessions.  Vigorously 
administered,  the  provisions  of  the  Robinson-Patman  Act  not  only  supple- 
ment the  other  antitrust  laws  but  can  prevent  activity  which  would  eventually 
lead  to  violations  of  those  laws. 

Before  commenting  on  how  Robinson-Patman  has  worked  in  the  United  States, 
let's  take  a  look  at  the  principal  sections  wtih  which  we  are  concerned. 

Section  2(a),  the  heart  of  the  Robinson-Patman  Act,  provides  that  it  shall  be 
illegal  to  discriminate  in  price  between  different  purchasers  of  commodities  of 
like  grade  and  qiiality  sold  for  use,  consumption,  or  resale  within  the  United 
States,  where  the  effect  of  the  discrimination  "may  be  substantially  to  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any  line  of  commerce,  or  to  injure, 


"  For  an  excellent  discussion  of  the  legislative  origin,  see  Patman,  Complete  Guide  To 
the  Rohinson-Patman  Act  (1936).  Also  see  the  FTC's  Final  Report  on  The  Chain  Store 
Investigation,  S.  Doe,  No.  4,  74th  Cong.,  1st  Sess.  (19.35). 

^^5  Robinson-Patman  Act,  49  Stat.  1526  (1936),  15  U.S. C.  13  (1964), 

«See  79  Cong,  Kec.  9078;  79  Cong.  Rec.  11573-11576;  and  80  Cong,  Rec.  7886,  7887 
(1936). 
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destroy,  or  prevent  competition  with  any  person  who  either  grants  or  know- 
ingly receives  the  benefits  of  such  discrimination,  or  with  customers  of  either  of 
them."" 

Exception  is  provided  for  dilTerentials  which  make  only  due  allowance  for 
differences  in  cost  of  manufacture,  sale,  or  delivery  resulting  from  the  differing 
methods  or  quantities  in  which  the  commodities  are  sold  or  delivered.  Selection 
of  customers  in  bona  fide  transactions  and  not  in  restraint  of  trade  is  not  pro- 
hibited. The  section,  as  amended,  also  specifies  exceptions  respecting  sales  neces- 
sitated by  market  conditions,  disposition  on  account  of  deterioration  of  perish- 
able goods,  obsolescence  of  seasonal  goods,  distress  sales  uiKler  court  process,  or 
sales  in  good  faith  in  discontinuance  of  business  in  the  goods  concerned.  A  defense 
to  a  charge  of  discrimination  is  also  specified  in  regard  to  sales  made  in  good 
faith  to  meet  an  equally  low  price  of  a  competitor  or  the  services  or  facilities 
furnished  by  a  competitor. 

Thus,  in  sum,  the  first  subsection  initially  forbids  a  seller  to  "discriminate," 
i.e.,  to  differentiate  in  price.  It  condemns  such  a  discrimination,  however,  only 
where  those  discriminatory  prices  are  embodied  in  actual  sales  of  the  same  or 
similar  commodities  from  the  same  vendor.  And  it  is  important  to  keep  in  mind 
that  all  discriminations  in  the  pricing  of  commodities  are  not  barred  but  only 
those  which  are  not  cost  justified  and  where  the  effect  "may"  be  "substantially" 
to  lessen  "competition"  in  a  line  of  commerce.  Finally,  the  seller  may — without 
reducing  his  prices  to  all  customers — lower  his  prices  to  particular  customers 
to  the  extent  necessary  to  meet  in  good  faith  a  competitor's  price. 

The  remaining  provisions  of  interest  relate  to  practices  that  result  in  indirect 
price  discrimination  through  various  hidden  methods,  such  as  the  gi-anting  of 
brokerage  or  advertising  and  promotional  allowances  to  certain  favored  buyers. 
These  practices  constitute  a  violation  of  the  statute  even  where  there  is  no 
effect  on  competition.  Apparently,  it  was  the  intent  of  Congress  to  encourage 
sellers  who  engage  in  price  discrimination  to  confine  their  discriminatory  prac- 
tices to  price  differentials,  where  they  could  be  moi-e  readily  detected  and  where 
it  would  be  much  easier  to  make  accurate  comparisons  with  alleged  cost  savings. 

Thus,  Section  2(c)  forbids  the  payment  or  acceptance  of  brokerage  by  a  per.>^on 
engaged  in  interstate  or  foreign  commerce,  in  connection  with  the  sale  or  pur- 
chase of  merchandise,  "either  to  the  other  party  to  such  transaction,  or  to  .  .  . 
[his]  agent,  representative,  or  other  intei'mediary."  ^* 

Sections  2  (d)  and  (e)  are  companion  sections  dealing  with  promotional 
allowances.  Section  2(d)  of  the  Act  relates  to  payments  or  allowances  by  the 
seller  to  the  buyer  for  promotional  services  and  requires  such  payments  to  be 
made  available  on  proportionally  equal  terms  to  all  competing  customers.  Section 
2(e)  deals  with  the  furnishing  of  services  by  the  seller  to  the  buyer,  requiring 
such  services  to  be  made  available  to  all  competing  customers  on  proportionally 
equal  terms." 


"49  Stat.  152fi  (1936),  15  U.S.C.  13.  Section  2(a)  In  a  pertinent  part  provides: 

That  it  sliall  be  unlawful  for  any  person  enjjaged  in  commerce,  in  the  course  of 
such  commerce,  either  directly  or  indirectly,  to  discriminate  in  price  between  different 
purchasers  of  commodities  of  like  erade  and  quality,  where,  *  *  *  the  effect  of  such 
discrimination  ma.y  be  substantially  to  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent  competition  with 
any  person  who  either  grants  or  knowinjcly  receives  the  benefit  of  such  discrimination, 
or  with  customers  of  either  of  them   *    *    *. 

18  Section  2(e)  of  the  Clayton  Act,  as  amended,  49  Stat.  1527,  15  U.S.C.  13(c)  provides: 
That  is  shall  be  unlawful  for  any  person  ensajred  in  commerce,  in  the  course  of 
such  commerce,  to  pay  or  ffrant,  or  to  receive  or  accept,  anything  of  value  as  a 
commission,  brokerage,"  or  other  compensation,  or  any  allowance  of  discount  in  lieu 
thereof,  except  for  services  rendered  in  connection  with  the  sale  or  purchase  of  jjoods, 
wares,  or  merchandise,  either  to  the  other  party  to  such  transaction  or  to  an  asrent, 
representative,  or  other  intermediary  therein  where  such  intermediary  is  actin?  in 
fact  for  or  in  behalf,  or  is  subject  to  the  direct  or  indirect  control,  of  any  party  to 
such  transaction  other  than  the  person  bv  whom  such  compensation  is  granted  or  paid. 

i»  Section  2(e)  of  the  Clayton  Act,  as  amended.  49  Stat.  1527,  15  U.S.C.  ISfe)  provides: 
That  it  shall  be  uuLawful  for  any  person  to  discriminate  in  favor  of  one  purchaser 
ajraiiist  another  purchaser  or  purchasers  of  a  commodity  bought  for  resale,  with  or 
without  processing,  by  contracting  to  furnish  or  furnishing,  or  by  contributing  to  the 
furnishing  of.  any  services  or  facilities  connected  with  the  processing,  handling,  sale, 
or  offering  for  sale  of  such  commodity  so  purchased  upon  terms  not  accorded  to  all 
purchasers  on  proportionally  equal  terms. 

Section  2(d)  of  the  Clayton  Act,  as  amended.  49  Stat.  1527,  15  U.S.C.  13(d)  provides: 
'^I'hat  it  sh.ill  be  unlawful  for  any  person  engaged  in  commerce  to  pay  or  contract 
for  the  payment  of  anything  of  value  to  or  for  the  benefit  of  a  customer  of  such  person 
in  the  course  of  such  commerce  as  compensatiou  or  in  consideration  for  any  services 
or  facilities  furnished  by  or  through  such  customer  in  connection  with  the  processing, 
handling,  sale,  or  offering  for  sale  of  any  products  or  commoditi(>s  manufactured, 
sold,  or  offered  for  sale  by  such  person,  unless  such  payment  or  consideration  is  avail- 
able on  proportionally  equal  terms  to  all  other  customers  competing  in  the  distribu- 
tion of  such  products  or  commodities. 
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The  last  section  of  interest  relates  to  buyer  liability.  Section  2(f)  of  the  Robin- 
son-Patman  Act  prohibits  a  buyer  from  knowingly  inducing  or  receiving  a 
discriminatory  price  granted  by  the  seller  in  viohition  of  Section  2(a)  of  the 
Act.'"  While  tiie  buyer  may  be  liable  for  receiving  brokerage  or  preferential  prices 
under  the  Act,  there  is  no  prohibition  against  the  inducement  and  receipt  of  dis- 
criminatory advertising  and  promotional  allowances  or  ser\aces  and  facilities 
by  powerful  buyers.  However,  the  FTC  and  the  courts  have  remedied  this  omission 
by  holding  that  the  knowing  inducement  and  receipt  of  discriminatory  advertising 
and  promotional  allowances  l)y  large  buyers  is  an  unfair  method  of  competition 
prohibited  by  the  Federal  Trade  Commission  Act.^^ 

Now,  I  would  be  less  then  candid  if  I  didn't  admit  that  we  have  experienced 
difficulties  at  times  in  interpreting  and  applying  the  varying  commands  of  the 
numerous  statutes  in  this  field.  But  we  have  always  striven  to  rationalize  in- 
consistency and  to  resolve  ambiguity  in  favor  of  competition.  The  Commission  has 
historically  been  involved  in  the  food  industry.  At  the  present  time  it  is  estimat- 
ed that  20  percent  of  our  appropriation  is  expended  in  matters  pertaining  to  the 
manufactui"e  and  distribution  of  food. 

The  most  common  type  of  price  discrimination  encountered  in  the  food  industry 
is  \\'ihere  the  manufacturer  charges  some  purchasers  a  different  price  from  that 
offered  to  others.  This  may  result  in  injury  to  competition  in  two  different  ways. 
First,  the  powerful  buyer  who  demands  and  receives  a  price  concession  that 
neither  his  lesser  rival  can  obtain  nor  the  seller  could  refuse  is  able  to  harm 
competing  purchasers  either  by  underselling  them  or  by  employing  the  differ- 
ential to  effectively  promote  his  product.  This  is  termed  secondary  line  injury. 

One  case  that  reached  the  Supreme  Court  that  would  probably  interest  this 
group  involves  Morton  Salt"  which  granted  various  tyi>es  of  discounts  to  pur- 
chasers who  were  competing  in  the  resale  of  its  salt.  The  Supreme  Court  in 
adopting  the  Commission's  findings  stated  that  "Congress  considered  it  to  be  an 
evil  that  a  large  buyer  could  secure  a  competitive  advantage  over  a  small  buyer 
solely  because  of  the  large  buyer's  quantity  purchasing  ability." "'  The  court  em- 
phasized that  '"The  statute  does  not  require  that  the  discriminations  must  in  fact 
have  harmed  competition,  but  only  that  there  is  a  reasonable  possibility  that  they 
may  have  such  an  effect."  ^  The  court  showed  a  keen  understanding  of  the  grocery 
business  in  answering  the  de  minimis  argument  pointing  out  that  many  articles 
are  cnrried  in  a  grocery  store,  and  "'there  is  no  possible  way  effectively  to  protect 
a  grocer  from  discriminatory  prices  except  by  applying  the  prohibitions  of  the 
Act  to  each  individual  article  in  the  store."  ^ 

Not  as  common  is  injury  i-esulting  to  a  competitor  of  the  seller,  or  as  we  say, 
on  the  primary  line,  where,  for  example,  buyers  in  one  market  are  treated  the 
same,  but  as  between  markets  there  is  a  difference  in  price.  Thus,  the  well  fin- 
anced national  seller  is  able  to  reduce  prices  in  the  area  where  he  is  weak  and 
keep  prices  high  in  markets  where  he  is  strong,  often  to  the  serious  detriment 
of  his  smaller,  localized,  less  financially  affluent  competitors. 

We  believe  that  most  food  manufacturers  and  processors  are  aware  of  the 
requirements  of  the  Robinson-Patman  Act  and  make  a  conscious  effort  to  for- 
mulate their  pricing  policies  consistent  with  the  objectives  of  the  Act.  Where  it 
is  clear  that  the  seller  is  primai'ily  responsible  for  injurious  price  discrimina- 
tion, complaints  have  been  filed  against  such  sellers.  Where  it  appears  that  the 
buyer  has  knowingly  induced  the  seller  to  grant  an  illegal  price,  the  Commission 
has  elected  to  proceed  against  the  offending  buyer  under  Section  2(f). 

Similarly,  the  Commission  has  had  a  series  of  cases  against  food  manufac- 
turers and  processors  for  granting  advertising  and  promotional  allowances  to 
certain  favored  grocery  chains.  Usually,  these  are  special  promotions,  originated 
by  the  customer  in  connection  with  the  store's  "Birthday"  or  "Anniversary." 
and  provide  a  good  vehicle  for  the  store  to  induce  suppliers  to  make  substantial 
price  concessions  in  the  form  of  promotional  allowances.  In  such  cases  good 


20  Section  2(f)  of  the  Clayton  Act.  as  amended,  49  Stat.  1527,  15  U.S.C.  13(f)  provides: 

That  It  shall  be  unlawful  for  any  person  engajred  in  commerce,   in  the  course  of 

such  commerce,   knowingly  to  induce  or  receive  a  discrimination  in  price   which  is 

prohibited  by  this  section. 

^  Giant  Food.  Inc.  v.  FTC,  307  F.  2d  184    (D.C.  Cir.  1962),  cert,  denied.  372  U.S.  910 

(1963)  :  The  Grand  Union  Co.  v.  FTC,  300  F.  2d  92   (2nd  Cir.  1962)  ;  R.  H.  Macy  A  Co.  V. 

FTC.  326  F.  2d  445  (2nd  Cir.  1964)  ;  and  Fred  Meyer,  Inc.  v.  FTC,  859  F.  2d  351  (9th  Cir. 

1966). 

^FTC  v.  Morton  Salt  Co.,  334  U.S.  37  (1948). 
23  Id.  at  43. 
2<  Id.  at  47. 
25  Id.  at  49. 
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enforcement  dictated  that  proceedings  be  instituted  against  tliese  buyers  since 
they  obviously  knowingly  solicited  and  induced  receipt  of  preferential  allow- 
ances." 

The  practice  of  large  chains  setting  up  dummy  brokerage  organizations  has 
now  been  practically  eliminated  since  the  Commission  successfully  filed  a  Sec- 
tion 2_(c)  brokerage  complaint  against  the  Great  Atlantic  d  Pacific  Tea  Com- 
pany-~  shortly  after  passage  of  the  Act.  Up  to  that  time  one  of  the  favorite 
methods  of  exacting  a  preferential  price  was  for  the  buyer  to  set  up  his  own 
brokerage  organization  and  purchase  direct  from  the  seller.  In  such  cases  the 
buyer's  brokers  demanded  and  received  brokerage  or  a  commission  from  the 
seller  which  resulted  in  a  price  advantage  to  the  birver. 

Now  I  want  to  emphasize  that  the  obectionable  features  of  these  arrangements 
vv'hich  I  have  described  are  not  that  someone  received  a  low  price  or  other  ad- 
vantage— everyone  is  in  favor  of  a  bargain,  including  the  Federal  Tl-ade  Com- 
mission— but  that  others,  grocery  stores  that  compete  with  those  favored  buyers, 
were  having  to  pay  a  higher  price.  Some  might  suggest  that  we  could  save  our- 
selves a  lot  of  trouble  by  having  a  government  agency  fix  all  prices  charged  by 
the  manufacturer  and  the  distributor,  as  well  as  the  grocery  store.  Such  price 
controls  have  been  utilized  by  the  United  States  during  i)eriods  of  national  emer- 
gency such  as  World  War  II  and  during  the  Korean  War.  They  proved  to  be  very 
unpopular,  depriving  the  country  of  a  free  market  economy.  Besides,  the  cost  of 
administering  a  controlled  economy  involves  large  sums  of  money  with  a  pro- 
liferation of  bureaucracies.  We  have  some  experience  in  this  area  because  the 
FTC  assisted  such  agencies  during  these  emergencies.  Some  say  that  reasonable 
prices  can  be  fixed.  I  personally  feel  that  no  government  or  combination  of  com- 
petitors can  fix  prices  which  will  do  justice  to  all  in  a  free  economy.  Just  prices 
can  only  be  determined  in  the  marketplace,  and  this  requires  two-sided  com- 
petition. 

Today  the  Federal  Trade  Commission  is  staffed  by  approximately  1140  persons, 
and  we  operate  on  a  budget  of  a  little  over  .$14  million.  We  estimate  that  the 
Commission  saves  the  American  public  perhaps  $1  billion  annually  through  our 
efforts  to  reduce  prices.  Aboiit  60  percent  of  the  total  effort  of  the  Federal  Trade 
Commission  is  devoted  tov.'ard  curbing  acts  and  practices  which  have  a  dangerous 
tendency  unduly  to  hinder  competition  or  create  a  monopoly.  The  stafi",  in  addi- 
tion to  administering  the  trade  regtilation  laws,  is  directly  concerned  with  false 
and  misleading  advertising.  We  also  enforce  a  number  of  specific  "labeling"  stat- 
utes designed  to  protect  the  public  against  confusion  in  the  purchase  of  wool,  fur, 
and  textile  products.  These  .statutes  are  designed  to  Inform  the  buying  public  as 
to  precisely  what  they  are  getting.  Similarly,  along  with  the  Food  and  Drug 
Administration  of  the  Department  of  Health,  Education,  and  Welfare  and  the 
Department  of  Commerce,  we  have  recently  been  given  the  responsibility  of  ad- 
ministering a  fair  packaging  law  intended  to  help  consumers  determine  how  much 
of  a  given  article  they  are  getting. 

We  are  able  to  handle  these  tasks  within  our  limited  budget  because  of  our 
fundamental  belief  that  most  businessmen  are  anxious  to  observe  and  follow  the 
law,  and  we  simply  don't  have  the  resources  to  sue  everyone.  For  example,  there 
are  about  240,000  retail  grocery  firms  in  the  United  States,  with  total  annual  sales 
of  something  over  $50  billion.  Suppose  we  should  start  receiving  complaints  that 
a  large  number — several  thousand — of  these  stores  are  demanding  and  getting 
unlawful  promotional  allowances  from  their  suppliers.  Our  previous  experience 
has  taught  us  that  where  large-scale  violations  are  occurring  most  persons  in- 
volved would  stop  immediately  if  they  could  be  sure  that  their  competitors  would 
stop  also.  Therefore,  we  handle  such  situatins  in  a  variety  of  ways. 

Fir.st,  we  issue  "guides,"  "trade  practice  conference  rules,"  or  "advisory 
opinions" — all  designed  to  inform  the  public  as  to  what  the  law  says  and  means. 
Next,  we  simply  ask  them  to  stop,  and  we  then  accept  assurances  of  discontinuance 
from  the  parties  involved.  As  a  last  resort,  we  issue  complaints  and  cease-and- 
desist  orders  when  it  is  obvious  that  no  amount  of  persuasion  will  relieve  the 
situation. 

Now  we  have  had  the  Robinson-Pa tman  Act  for  thrity-one  years.  I  came  to  work 
for  the  Federal  Trade  Commission  in  1938,  two  years  after  the  amendment  to  the 
original  Clayton  Act  was  enacted.  I  am  convinced  that  the  Robinson-Patman  Act 
has  succeeded  in  a  great  measure  in  preserving  the  competitive  opportunity  of  the 


*"  Supra,  n.  21. 

^  Great  Atlantic  &  Pacific  Tea  Co.  v.  FTC,  106  F.  2d  667  (3rd  Clr.  1939),  cert,  denied, 
308  U.S.  624  (1940). 
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small  businessman.  Moreover,  it  has  the  broad  support  of  American  business.  Our 
attorneys,  who  have  daily  contact  with  diverse  business  firms  in  different  parts  of 
the  country,  inform  us  that  the  Act  has  been  accepted  and,  on  the  whole,  business 
people  wish  to  have  it  strictly  enforced. 

To  be  sure,  there  are  those  who  contend  that  there  is  a  basic  inconsistency 
between  the  Robinson-Patman  Act  and  the  Sherman  Act.  The  Sherman  Act  is 
primarily  used  to  prevent  price  fixing  conspiracies  by  competing  firms.  Since  the 
Federal  Trade  Commission  Act  was  designed  to  halt  incipient  Slierman  Act 
violations,  it  must  seriously  consider  uniformity  in  price  as  an  indication  of  an 
unfair  trade  practice.  Thus,  the  argument  goes,  destruction  of  that  uniformity  by 
granting  a  lower  price  to  certain  customers  by  one  of  the  seller.s  lesults  in  a  price 
discrimination  charge.  However,  what  is  overlooked  is  the  fact  that  the  seller 
is  not  obliged  to  make  selective  price  cuts  that  injure  customers  paying  the  higher 
price,  and  he  can  and  probably  should  make  the  lower  price  available  to  all  of 
his  customers.  In  addition,  where  selective  price  cuts  are  made,  they  may  fall 
within  the  defenses  permitted  by  the  Robinson-Patman  Act,  such  as  cost  justifica- 
tion or  meeting  competition  in  good  faith,  Finally,  such  price  concession  may  not 
result  in  injury  to  competition  as  required  by  the  statute  before  price  discrimina- 
tion becomes  unlawful. 

But  then,  the  argvunent  is  made  that  where  a  standard  type  product  is  involved 
having  identical  manufacturing  costs  by  all  sellers,  it  is  virtually  impossible  for 
one  seller  to  lower  his  price.  However,  this  argument  will  not  stand  close  examina- 
tion. The  fact  that  prices  are  uniform,  in  and  of  itself,  does  not  constitute  price  fix- 
ing or  an  unfair  method  of  competition.  Price  fixing  cases  are  brought,  not  because 
prices  are  uniform,  but  because  the  competitors  have  engaged  in  a  conspiracy 
to  deprive  the  public  of  the  benefits  of  price  competition.  Business  firms,  in  any 
event,  that  adopt  their  own  price  policy  will  frequently  depart  from  the  price 
of  their  competitors  depending  on  a  variety  of  factors.  Moreover,  competitors 
that  sell  standardized  or  undiiferentiated  commodities  do  not  necessarily  charge 
the  same  price.  This  may  be  due  to  the  fact  that  such  sellers  are  located  in 
different  parts  of  the  country,  have  different  inventories,  and  a  host  of  other 
circumstances.  All  managements,  like  all  people,  are  not  alike  and  may  appraise 
the  market  situation  as  calling  for  a  different  price. 

Finally,  we  are  told  that  where  there  are  only  a  few  large  sellers — or  as 
economists  put  it — in  an  oligopolistic  industry,  a  little  price  discrimination  is 
good  because  it  may  be  the  only  form  of  price  competition  to  exist,  and  it  should 
be  encouraged.  This  seems  to  imply  and  advocate  that  those  with  monopoly  power 
be  allowed  to  use  their  historic  weapon  of  price  discrimination.  Selective  price 
cuts  that  result  in  injury  to  competitors  or  customers  have  never  fostered  healthy 
competition  in  the  past  and  there  is  no  reason  to  believe  they  will  do  so  in  the 
future.  But,  as  a  practical  matter,  when  this  criticism  is  made  of  the  Act,  no 
specific  case  is  mentioned.  The  reason  is  clear.  No  case  has  come  to  attention  in 
which  the  Commission  has  proceeded  against  oligopolistic  price  concessions  and 
thereby  strengthened  oligopoly.  As  long  as  the  test  of  illegality  under  the  price 
discrimination  law  is  that  of  injury  to  competition,  the  Commission  will  apply 
the  test  in  favor  of  small  business  and  competition. 

We  have  learned  a  great  deal  since  the  industrial  revolution  gave  meaning  to 
the  words  "rebate"  and  "trust."  "We  know  we  must  have  laws  to  deal  with  such 
practices.  We  also  know  that  such  laws  must  be  applied  to  each  situation  arising 
with  the  long-range  objective  of  keeping  healthy.  Healthy  small  businesses  means 
the  long-range  objective  of  keeping  healthy.  Healthy  small  business  means  much 
facturers  or  retailers,  often  force  competition  in  price.  Essential  to  a  system  of 
to  the  fabric  of  American  life.  The  relatively  smaller  businesses,  whether  manu- 
born  and  can  grow  and  prosper.  We  believe  the  Robinson-Patman  Act  has  con- 
tributed much  to  the  system  of  free  enterprise  in  the  United  States. 


Antitrust  in  an  Expanding  Economy 

(Remarks  of  Philip  Elman,  Federal  Trade  Commissioner,  before  the  Third 
Antitrust  Conference  of  the  National  Industrial  Conference  Board,  New  York, 
N.Y.,  March  5,  1964) 

What  is  the  unfinished  business  of  antitrust  in  today's  expanding  economy? 
Is  there  a  more  effective  role  the  Federal  Trade  Commission  could  play  in  the 
scheme  of  antitrust?  From  my  standpoint  as  a  member  of  the  Commission,  now 
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in  its  fiftieth  year,  these  are  the  eritieal  questions  of  national  policy  in  the  field 
of  trade  regulation.  Though  my  concern  is  with  the  prospect,  not  the  retrospect, 
the  lessons  of  the  past  and  present  are  instructive  for  the  future. 


If  time  permitted,  I  would  discuss  in  detail  one  or  more  of  the  rules  which 
make  up  the  body  of  antitrust  law,  to  illustrate  a  basic  process  which  is  at  once 
the  strength  and  the  potential  weakness  of  our  antitrust  policy.  It  is  the  process 
by  which  a  set  of  highly  complex,  to  some  extent  unarticulated,  and  perhaps 
imperfectly  harmonized  goals  is  reduced  to  a  rule  simple  and  straightforward 
enough  to  be  ai»plied  in  a  lawsuit  of  manageable  dimensions. 

For  exmaple,  the  well-established  rule  that  resale-price  maintenance  is  illegal 
per  sc  could  be  shown  to  conceal  a  complex  interplay  of  interests  and  policies : 
interbrand  versus  intrabrand  competition ;  protection  of  small  retailers ;  the 
freedom  of  dealers  to  set  their  own  prices,  and  of  manufacturers  to  clioose  their 
customers  on  any  grounds  they  please:  and  so  on.  We  would  see  that  this,  the 
oldest  of  the  per  se  rules,  is  difficult  to  justify  in  terms  of  preserving  competition 
unless  we  answer  some  hard  questions  and  make  some  hard  choices  among 
competing  values  and  policies. 

In  speaking  of  the  basic  goal  of  antitrust  as  preservation  of  competition,  we 
must  bear  in  mind  that  competition  is  a  portmanteau  word  embracing  many  and 
varied  interests  and  objectives.  To  a  theoretical  economist  the  idea  of  competi- 
tion may  be  simple.  To  a  lawyer  or  judge,  who  must  differentiate  permissible 
from  impermissible  conduct,  the  standard  of  competition  is  complicated  and 
elusive. 

At  the  outset  of  our  antitimst  development,  the  fundamental  principles  of 
competitive  markets  were  at  best  but  dimly  i)erceived.  Modern  economics  has 
taught  us  to  scrutinize  more  critically  the  working  of  the  unseen  hand  about 
which  Adam  Smith  wrote.  The  classical  model  of  monopoly  and  competition 
posits  markets  of  one  and  of  many  sellers  of  a  single,  undifferentiated  product. 
Put,  while  a  market  of  one  seller  will  obviously  lie  nop-corapetitive  and  a  market 
of  a  great  many  sellers  of  roughly  equal  size  will  probably  be  competitive  (ab- 
sent collusion),  in  fact  most  markets  are  at  neither  extreme.  We  now  see  that 
markets  in  which  sellers  are  few  (or  one  or  a  few  sellers  disproportionately 
large ) ,  and  opportunities  for  new  competition  very  limited,  may  be  substantial- 
ly non-competitive.  On  the  other  hand,  we  now  realize  that  perfect  competition 
in  the  classical  sense  is  a  purely  abstract,  and  probably  undesirable,  state, 
and  that  in  a  modern  economy  competitive  imperfections  are  to  some  extent  in- 
evitable and  ineradicable. 

Antitrust  policy  has  not  been  blind  to  the  facts  of  economic  life.  For  example, 
the  Robinson-Patman  Act  seems  premised,  in  part,  on  recognition  that  there  will 
always  be  powerful  buyers  and  that  therefore  antitrust  policy  should  try  to 
equalize,  so  far  as  is  practicable,  the  competitive  position  of  the  weak  buyers. 
Robinson-Patman  limits  business  rivalry  in  the  short  run  in  the  hope  of  strength- 
ening competition  in  the  long  run.  Given  an  imperfect  world,  such  an  approach 
involves  no  necessary  inconsistency,  since  the  "competition"  sought  to  be  limited 
is  unfair  rivalry  among  unequals,  a  type  of  conduct  that  may  lead  to  monoply. 

Similarly,  reasonable  and  moderate  collective  efforts  by  small  businessmen  to 
maintain  themselves  against  the  competition  of  larger  rivals — for  example,  by 
cooperative  price  advertising,  whei-eby  small  retailers  seek  to  enjoy  some  of  the 
economies  of  large-scale  advertising — should  not  be  prohibited  in  pursuit  of  the 
fantasy  of  perfect  competition,  even  though  there  may  be  some  minimal  effect 
on  the  prices  charged  by  the  parties.  On  the  same  plane  are  attempts  by  small 
distributors  to  strengthen  their  position  vis-a-vis  larger  or  more  powerful  com- 
petitors by  joint  or  cooperative  buying  or  distribution  activity ;  it  is  ironical  that 
such  efforts  have  sometimes  been  frustrated  in  the  name  of  the  Robinson-Patman 
Act. 

A  simplistic  view  of  competition  is  not  only  unrealistic  and  even  anti-comi>eti- 
tive  ;  in  addition,  it  fails  to  give  due  recognition  to  competing  social  and  economic 
values.  It  is.  I  believe,  generally  agreed  that  a  certain  degree  of  integration, 
concentration,  and  conijietitive  restriction,  in  one  form  or  another,  is  probably  in- 
dispensa.ble  to  continued  economic  health  and  progress,  and  conversely,  that  ex- 
cessive or  cutthroat  competition  may  be  destructive  of  these  values.  And  so,  in 
IVIr.  Justice  Frankfurter's  words,  "That  there  is  a  national  policy  favoring  com- 
petition cannot  be  maintained  today  without  careful  qualification.  It  is  only  in  a 
blunt,  undiscriminating  sense  that  we  speak  of  competition  as  an  ultimate  good." 


1319 

The  Justice  was  speaking  with  particular  reference  to  those  areas  subject  to 
direct  administrative  regulation  rather  than  to  the  antitrust  laws.  But  should 
we  rigidly  compartmentalize  the  sectors  of  the  economy  that  have  been  exempted 
from  the  antitrust  laws  and  those  sectors  that  have  not,  and  accept  as  a  working 
premise  that  while  the  policy  of  competition  is  greatly  qualified  in  the  former,  it 
admits  of  no  qualification  whatever  in  the  latter?  The  fact  that  an  industry  has 
not  been  exempted  from  the  antitrust  laws  it  not  equivalent  to  a  legislative 
determination  that  competition  alone  may  be  depended  upon  to  protect  against 
the  growth  of  social  and  economic  evils  in  the  industry.  AVe  know  that  the 
conditions  that  have  moved  Congress  to  place  express  limits  on  the  policy  of  free 
competition  in  many  areas  also  .appear,  from  time  to  time,  in  areas  that  have  not 
been  exempted  from  the  antitrust  laws.  In  the  Chicago  Board  of  Trade  and 
Appalachian  Coals  decisions,  for  example,  restrictions  on  competition  were  up- 
held in  the  name  of  preventing  destriictive  competition. 

Indeed,  the  notion  that  restrictions  of  competition  may  soimetimes  be  justified 
on  extrinsic  iwlicy  grounds  is  a  pervasive  characteristic  of  antitrust  law — even 
under  the  Clayton  Act,  where  it  is  commonly  said  that  the  sole  test  of  illegality 
is  whether  a  challenged  practice  is  sultstantially  anti-competitive.  For  example, 
in  the  recent  Philadelphia  Bank  decision,  the  Supreme  Court  indicated  that  a 
bank  merger  challenged  under  Section  7  of  the  Clayton  Act  might  be  defended 
by  showing  that  the  merger  was  necessary  to  avert  unsound  banking  conditions. 

So  far,  we  have  been  speaking  of  competition  as  a  market  regulator.  But  the 
idea  of  competition  in  our  antitrust  tradition  has  aspects  which  transcend  a 
narrow  concern  with  markets.  If  to  the  economist  competition  is  a  mechanism  of 
market  regulation,  to  Congress  and  to  the  people  it  has  more  often  connoted  a 
certain  traditional  organization  of  society — a  way  of  life.  Throughout  our  anti- 
trust development,  the  tendency  has  been  to  translate  the  problem  of  competition 
from  the  economic  to  the  socio-political  level — to  view  it  in  terms  of  preserving 
freedom,  individual  entrepreneurship,  and  equality  of  opportunity,  rather  than 
merely  promoting  eflBciency,  growth,  and  other  strictly  economic  values.  These 
are  converging  not  conflicting,  goals.  Still,  a  prime  goal  of  antitrust  policy  has 
been  to  foster  a  competitive  ethic,  which  is  different — in  focus  and  emphasis 
if  not  in  l)asic  substance — from  competition  as  the  economist  views  it. 

Thus,  when  the  Supreme  Court  recently  observed  that,  "Subject  to  narrow 
qualifications,  it  is  surely  the  case  that  competition  is  our  fundamental  national 
economic  policy."  it  might  have  added  that  competition  as  a  compendious  descrip- 
tion of  either  the  goals  or  standards  of  antitrust  contains  a  number  of  built-in 
complications  and  qualifications.  For  a  host  of  reasons,  we  are  for  competition, 
but  in  enforcing  the  policy  of  competition  we  must  seek  a  reasonable  accommo- 
dation of  the  plural  interests  which  that  deceptively  simple,  latently  ambiguous, 
term  embraces. 

II. 

Complicated  and  elusive  as  is  the  basic  policy  of  antitrust,  the  traditional 
means  of  enforcing  it  has  been  through  litigation,  and  the  result  has  been  some 
obvious  stresses  and  strains.  The  drawbacks  of  antitrust  litigation  are  too  well 
known  to  require  extended  discussion.  It  is  an  intolerably  slow,  costly,  clumsy, 
fragmentary  and  inadequate  process  for  resolving  delicate  and  complex  economic 
issues.  It  is  especially  unsuitable  for  dealing  with  industry-wide  trade  regulation 
problems. 

The  basic  deficiency,  as  I  see  it,  is  that  the  needs  and  conditions  of  litigation 
exert  a  constant  pressure  in  the  direction  of  reducing  the  complex  interests  in- 
volved in  the  policy  of  competition  to  a  set  of  simple,  but  inevitably  somewhat 
crude,  rules  of  liability.  The  history  of  antitrust  adjudication  reveals  a  steady 
trend  toward  narrowing  factual  issues,  tightening  up  rules  of  relevancy  and  ma- 
teriality, and  streamlining  substantive  doctrines  and  principles.  Courts  of  general 
jurisdiction  have  rightly  siTspected  that  they  are  not  equipped  to  conduct  broad- 
gauged  inquiries  into  the  social  and  economic  justifications  of  particular  restric- 
tive trade  practices,  although  such  justifications  may  be  intensely  relevant  to 
defining  the  contours  of  competition  as  a  goal  of  public  policy. 

To  be  sure,  the  movement  toward  simple  and  easily  applied  antitrust  rules  has 
for  the  most  part  been  salutary  as  well  as  inevitable.  Experience  has  shown  that 
many  forms  of  business  conduct  are  so  likely  to  be  pernicious  and  without  redeem- 
ing value  as  to  justify  abstention  from  extensive  inquiry  into  their  effects  in 
particular  cases.  But  where  the  social  and  economic  consequences  of  business 
conduct  are  equivocal  or  unclear,  simple  rules  will  not  suffice. 
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To  put  this  another  way,  relatively  simple  rules  may,  on  balance,  suflSce  in 
blaek-or-white  situations,  of  which  price  fixing  is  an  example.  But  what  of  the 
gray  areas,  for  example,  mergers?  These  areas  chiefly  involve  problems  of  what 
economists  call  market  power  and  judges  and  lawyers  monopoly  power,  a  con- 
dition which  may  exist  independently  of  collusive,  predatory,  or  otherwise  highly 
restrictive  practices,  and  is,  indeed,  at  the  bottom  of  many  such  practices.  Can 
simple  rules  differentiate  between  reasonable  and  unreasonable,  tolerable  and 
undue,  monopoly  power?  I  shall  return  to  this  question. 

III. 

If  litigation  is  not  a  completely  satisfactory  method  for  implementing  antitrust 
policy,  one  may  wonder  why  other  methods  have  not  been  used.  Part  of  the 
answer  may  lie  in  the  way  our  antitrust  policy  developed. 

As  Mr.  Justice  Holmes  observed  in  his  dissenting  opinion  in  the  Northern 
Securities  case,  the  absence  of  any  reference  to  competition  in  the  Sherman  Act 
is  significant.  The  Act  was  called  forth  by  a  definite  and  palpable  evil,  the  gross 
abuse  of  monopoly  power  by  the  trusts.  The  Sherman  Act  was  not  originally 
conceived  as  a  comprehensive  charter  of  economic  regulation,  but  was  directed 
at  the  gross  perversions  of  an  unregulated,  market  economy.  It  was  natural  that 
enforcement  of  such  a  statute  should  be  entrusted  to  the  courts,  especially  since 
doctrinally  the  Act  drew  heavily  on  the  common  law  of  torts  and  contracts. 

Misgivings  about  the  ability  of  the  federal  judiciary  to  give  the  Sherman  Act  a 
sufficiently  intelligent  and  sympathetic  application  were  soon  felt,  however,  and 
were  among  the  principal  reasons  for  the  creation  of  the  Federal  Trade  Commis- 
sion. Yet,  by  1914  the  common-law  tradition  of  antitrust  enforcement  apparently 
had  become  so  well  entrenched  that  Congress  was  loath  to  limit  the  jurisdiction 
of  the  federal  courts  in  antitrust  matters.  As  a  result,  the  jurisdiction  of  the 
courts  and  of  the  Commission  was  made  to  overlap  substantially.  Moreover, 
while  the  Commission  received  a  broad  grant  of  non-judicial,  administrative 
powers,  it  was  not  made  clear  in  just  what  respects  a  Commission  proceeding  was 
intended  to  differ  from  an  ordinary  suit  in  equity. 

The  failure  to  differentiate  clearly  the  role  of  the  Commission  from  that  of 
the  courts  in  antitrust  enforcement  seems,  in  retrospect,  most  regrettable.  For  the 
Commission  reprs  sented  an  experiment  in  trade  regulation  along  promising  lines. 
It  reflected  a  basic  shift  in  emphasis  in  dealing  with  the  monopoly  problem — from 
punishment  and  moral  opprobrium  to  regulation,  adjustment  and  correction.  The 
Commission  was  intended,  not  to  duplicate,  but  in  large  measure  to  supplant  the 
work  of  the  courts  and  the  Department  of  Justice  in  antitrust  enforcement. 

The  intended  task  of  the  Commission  was  the  distinctive  one  of  identifying  and 
preventing  monopolistic  practices  before  monopolies  could  become  entrenched. 
Equipped  with  a  broad  array  of  flexible  administrative  powers,  the  Commission 
was  established  to  discover,  expose  and  eliminate  practices  conducive  to  monopoly 
and  inimical  to  competition,  in  situations  where  the  effects  of  a  practice  were 
not  sufficiently  manifest  to  come  with  the  judge-made  rules  of  antitrust  liability — 
rules  designed  for  the  black-or-white  rather  than  gray  areas  of  competition.  The 
Commission's  mandate  invited  it,  and  its  character  as  an  administrative  agency 
enabled  it,  to  abandon  the  traditional  attack  on  competitive  evils  through  case-by- 
case  adjudication  and  to  take  a  positive,  comprehensive,  flexible  and  expert 
approach  to  trade  regulation  problems  in  their  full  dimensions. 

If  the  Commission  did  not  rise  to  the  challenge,  the  blame  lies  more  with  the 
vagueness  of  its  mandate,  and  with  the  political  conditions  of  the  post-World  War 
I  period,  than  with  the  Commission  itself.  In  any  event,  the  Commission  from 
the  first  placed  virtually  exclusive  reliance  on  adjudicative  proceedings  which 
have  come  increasingly  to  imitate  those  of  the  federal  courts,  so  that  today  there 
is  no  basic  difference  between  a  Commission  ca.se  and  an  equity  case  in  the 
federal  courts.  Similarly,  from  the  first  the  Commission  concentrated  its  enforce- 
ment agencies  in  two  areas  :  hard-core  Sherman  Act  violations  :  and  an  assortment 
of  traditionally  unfair  tactics  toward  competitors  or  the  public,  such  as  passing 
off.  false  disparagement,  false  advertising,  commercial  briliery,  and  other  so-called 
"competitive  torts".  The  intended  task  of  the  Commission,  which  was  neither  to 
duyjlicate  enforcement  of  the  Sherman  Act  nor  to  administer  Marquis  of  Queens- 
bury  (or  any  other)  rules  of  business  ethics,  would,  to  be  successful,  have  required 
a  substantial  reorientation  in  antitrust  thinking.  It  has  never  been  undertaken. 
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IV. 

Let  us  now  return  to  the  questions  I  put  at  the  outset :  what  is  the  unfinished 
business  of  antitrust  in  today's  economy,  and  wliat  should  the  Federal  Trade 
Commission  try  to  do  about  it? 

Antitrust  policy  has  not  yet  learned  to  cope  effectively  with  the  gray  problem 
areas  of  a  competitive  economy.  The  antitrust  laws  have,  to  be  sure,  been  com- 
paratively successful  in  deterring  or  preventing  many  egregious — and  highly 
effective — anti-competitive  practices.  But  in  a  number  of  important,  and  indeed 
critical,  industries  today,  there  is  not  enough  of  the  right  kind  of  competition 
to  prevent  unduly  high  prices  and  poor  economic  performance  generally,  and  to 
stimulate  growth  and  innovation.  This  does  not  mean  that  predatory  and  collu- 
sive practices  are  necessarily  rife,  but,  rather,  that  antitrust  has  not  been  effec- 
tive in  dealing  with  the  oligopoly  problem  or,  more  generally,  with  the  problem 
of  limiting  market  or  monoply  power.  And  this  I  would  blame  primarly  on  the 
limitations  of  litigation  to  perform  any  but  the  most  tractable  tasks  of  economic 
regulation. 

Despite  such  failure,  I  am  not  yet  convinced  of  the  imperative  necessity  for  a 
thoroughgoing  substantive  and  institutional  reform  of  antitrust,  which,  in  any 
event,  seems  hardly  likely  in  the  near  future.  I  think  we  can  make  better  and 
more  effective  use  of  existing  tools.  But  we  will  not  get  very  far  unless  we  are 
determined  to  use  them  with  purpose,  understanding  and  imagination,  and,  lest 
past  become  prologue,  with  full  awareness  of  the  limitations  of  existing  anti- 
trust policy  and  procedures. 

On  the  substantive  side.  Section  7  of  the  Clayton  Act  offers  much  promise. 
It  has  already  been  applied  in  numerous  instances  to  prevent  the  creation  of 
oligopoly  by  a  merger  or  by  a  series  of  mergers ;  and  it  seems  to  be  rather  unusual 
for  an  oligopoly  to  come  into  being  without  a  considerable  history  of  merger 
activity  in  the  industry. 

Section  7  also  has  a  larger  and  more  positive  role  to  play  in  coping  with  exist- 
ing oligopolies.  Ours  is  a  dynamic,  rapidly  changing  economy.  In  an  indu.stry 
characterized  by  far-reaching  technological  or  demand  changes,  the  power  of 
established  firms  may  rest  on  shifting  and  uncertain  foundations.  Such  a  firm 
may  find  that  it  cannot  prevent  erosion  of  its  power  to  control  the  market  except 
by  merger  or  other  corporate  acquisition.  It  may  find  it  necessary  to  acquire  a 
competitor,  potential  competitor,  supplier,  or  customer,  or  to  be  acquired  by  a 
larger  or  more  powerful  firm  in  a  related  industry,  or  to  purchase  a  plant  or  a 
valuable  trademark  from  another  corporation.  Since  a  merger  or  acquisition  that 
enables  retention  of  undue  monopoly  or  oligopoly  power  is  no  less  unlavs'f  ul  under 
Section  7  than  one  that  enables  such  power  to  be  obtained  in  the  first  place,  the 
transform  the  American  economy  in  the  direction  of  the  goal  of  effective  compe- 
tition throughout  the  unregulated  sector. 

Moreover,  Section  7  has  the  great  advantage  of  attacking  a  specific  structural 
cause,  rather  than  merely  the  symptoms,  of  competitive  malfunctioning.  Con- 
sider the  problem  of  undue  power  of  large  buyers,  which  gave  rise  to  the  Robin- 
son-Patman  Act.  Enforcement  of  Section  7  against  mergers  involving  retailers 
or  other  distributors  attacks  this  problem  at  its  root,  and  reduces  the  need  for 
the  Commission  to  become  involved  in  the  difficult  and  unsatisfactory  task  of 
supervising  the  pricing  policies  of  sellers,  which  enforcement  of  Robinson-Pat- 
man  seems  to  call  for. 

In  connection  with  the  problem  of  oligopoly,  we  must  not  forget  that  the  policy 
against  monopolization  embodied  in  the  Sherman  Act  is  relevant  in  defining 
the  scope  of  Section  5  of  the  Federal  Tirade  Commission  Act,  since  the  latter 
was  designed  to  supplement  and  bolster  the  Sherman  Act  and  reach  less  egregi- 
ous, but  still  anti-competitive,  practices.  Can  it  be  argued  that  the  kind  of 
"monopolistic  competition"  that  so  often  characterizes  oligopolistic  industries  is 
unfair  within  the  meaning  of  Section  5  even  if  no  collusion  is  shown?  Are  the 
practices  that  prevail  in  many  such  industries  "unfair"  insofar  as  they  may 
lessen  competition  and  promote  or  entrench  monopoly?  Are  they  within  the  scope 
of  the  term  as  the  Supreme  Court  has  defined  it,  for  example  in  the  Raladam 
case,  where  the  Court  observed  that  the  test  of  unlawfulness  under  Section  5 
had  been  deliberately  left  open-ended  to  enable  the  Commission  to  reach  "that 
[unfair  competition]  which  must  ultimately  result  in  the  extinction  of  rivals 
and  the  establishment  of  monopoly"? 

The  kind  of  unfair  practices  which  characterize  oligopoly  may,  as  in  the  case 
of  certain  pricing  systems,  be  effectively  enjoinable.  Often  they  are  not,  and  in 
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that  case  it  lias  been  suggested  the  appropriate  remedy  might  take  a  form  com- 
parable to  a  decree  of  divestiture,  dissolution,  or  other  structural  reorganization. 
At  all  events,  it  is  now  clear  that  the  Commission,  no  less  than  a  court  of  equity, 
has  ample  po\Aer  to  provide  such  relief  as  may  be  necessary  and  appropriate, 
whether  under  Section  5  or  under  the  Clayton  Act. 

V. 

If  Section  7  of  the  Clayton  Act  and  Section  5  of  the  Federal  Trade  Commis- 
sion Act  are  to  be  enforced  in  the  manner  suggested — if,  in  other  words,  anti- 
trust policy  is  to  address  itself  squarely  to  the  problem  of  identifying  those 
practices  which  unfairly  create  or  maintain  undue  market  or  monopoly  power — 
the  means  of  enforcement  must  be  precise  and  discriminating.  It  is  one  thing  to 
prohibit  very  stringently  particular  restrictive  practices  such  as  horizontal  price 
fixing,  and  quite  another  to  attempt,  even  modestly,  structural  reform  and 
reorganization. 

Strict  and  arbitrary  rules  limiting  merger  activity  or  forbidding  certain  levels 
of  market  concentration  might  prove  stultifying,  and  could  defeat,  rather  than 
promote,  the  public  policy  objectives  of  competition.  While  we  want  to  discourage 
merger  activity  that  has  the  effect  of  fostering  or  entrenching  monopoly  power, 
at  the  same  time  we  should  not  discourage  merger  activity  by  small  firms  aimed 
at  building  them  up  into  effective  competitors,  or  mergers  and  joint  ventures  that 
are  necessary  for  new  entry  into  non-competitive  markets.  To  a  certain  extent, 
moreover,  industrial  concentration  and  market  power  are  unavoidable  and  even 
desirable. 

Insofar  as  antitrust  may  offer  hope  for  dealing  sensibly  with  the  problem  of 
unregulated  monopoly  power,  we  must  find  a  better  way  to  accommodate  the 
various  interests  that  make  up  the  policy  of  competition  than  by  elevating  one 
and  ignoring  the  others,  which  too  often  has  been  the  approach  in  the  past.  Is  it 
completely  naive  and  quixotic  to  suggest  that,  unless  there  is  to  be  a  wholesale 
overhauling  of  our  antitrust  laws  and  institutions,  we  might  approach  the 
unfinished  business  of  antitrust  by  undertaking,  even  after  fifty  years,  to  ful- 
fill the  original  conception  of  the  Federal  Trade  Commission  as  an  institution  for 
dealing  administratively  with  the  subtle  and  complex,  and  not  just  the  simple 
and  obvious,  problems  of  monopoly  and  competition? 

What  I  have  in  mind  can  best  be  explained  in  terms  of  a  hypothetical  example. 
Widgets,  let  us  say,  are  intricate  but  inexpensive  components  of  modern  arma- 
ments. During  World  War  II.  the  manufacture  of  widgets  is  begun  by  many 
small  entrepreneurs,  and  by  1946  there  are  1,000  independent  widget  manufac- 
turers. After  the  war  the  demand  for  widgets  remains  high.  Increasingly,  how- 
ever, large  defense  contractors  begin  to  manufacture  them  for  their  own  use 
rather  than  purchase  them  from  the  independents.  As  a  result,  though  there  are 
few  actual  failures  in  the  widget  industry,  times  are  hard.  Small  widget  manu- 
facturers find  themselves  unable  to  invest  sufficient  capital  to  obtain  the  latest 
quality-control  machinery.  At  the  same  time,  the  older  widget  producers  reach 
the  age  at  which  they  want  to  sell  their  busine,sses  and  retire.  Because  of  these 
factors,  a  wave  of  mergers  sweeps  the  industry. 

In  1964,  the  Commission  becomes  aware  of  the  problem  of  increasing  concen- 
tration in  the  widget  industry.  Accordingly,  a  team  of  economists  is  organized 
to  conduct  a  general  study  of  the  industry :  its  market  structure,  competitive 
conduct,  supplier-customer  relationships,  cost  and  price  ratios,  and  other  rele- 
vant industrial  characteristics.  When  the  investigation  is  completed,  the  Com- 
mission conducts  a  public  rule-making  proceeding,  at  which  the  economists' 
study  is  introduced  and  all  interested  persons  are  invited  to  submit  views,  data, 
and  arguments  concerning  the  study  and  all  other  matters  germane  to  the  prob- 
lems of  concentration  and  competition  in  the  industry. 

All  this  material  is  correlated,  and  the  Commission  is.sues  its  report  and 
promulgates  rules  or  standards  that  define  the  lawful  limits  of  merger  activity 
in  the  industry.  Such  rules  or  standards  would,  for  example,  (a)  specify  par- 
ticular markets  in  which  concentration  had  reached  a  critical  point  and  in  which 
further  merger  activity  should  be  forbidden;  (b)  identify  not  only  the  class  of 
firniH  which  liy  reason  of  their  size  or  other  characteristics  should  be  forbidden 
to  make  further  acquisitions,  but  also  the  class  which  should  be  permitted  or 
even  encouraged  to  engage  in  merger  activity;  and  (c)  in  general,  define  permi.s- 
sible  limits  of  vertical  and  conglomerate,  as  well  as  horizontal,  merger  activity. 

Suppose  the  report  concluded  tliat  the  widget  industry  could  not  support  as 
many  independent  firms  as  were  then  active  in  the  industry,  that  the  number 
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was  unstable  and  bound  to  be  reduced  eventually — by  bankruptcies  If  not  by 
mergers.  In  that  event,  no  further  action  to  arrest  the  merger  wave  would  be 
appropriate.  But  suppo.*:e  the  report  concluded  that  the  widget  industry  should 
be  able  to  support  at  least  as  many  firms  as  were  tlien  active,  and  tliat  a  greater 
degree  of  concentration  would  pose  a  serious  threat  to  eomi>etition  without 
resulting  in  any  compensating  economies  or  other  advantages.  In  that  event,  the 
rules  issued  with  the  report  might  phice  strict  bounds  or  conditions  on  future 
merger  activity.  If  the  rules  were  not  obeyed,  the  Commission  could  bring  formal 
proceedings  under  Section  7,  relying  on  the  rules  and  on  the  findings  made  in 
the  rule-making  proceeding.  Prolonged  and  complex  litigation  would  thus  be 
obviated. 

The  procedure  I  have  sketched — which  is  readily  adaptable  to  other  industry- 
wide antitrust  problems  besides  mergers — has  never,  to  my  knowledge,  been 
tried  in  the  anti-trust  field,  though  it  seems  to  me  clearly  within  the  Commis- 
sion's powers.  I  offer  it  as  an  admittedly  somewhat  novel,  but  possibly  fruitful, 
approach,  in  the  conviction  that  much  antitrust  litigation  is  merely  expensive 
and  futile,  and  that  the  time  has  arrived  for  experimentation  in  devising  new 
and  more  adequate  responses  to  the  challenge  of  antitrust. 

The  procedure  would  benefit  businessmen  as  well  as  the  Government.  Mergers 
that  pose  no  threat  to  competition  would  not  be  deterred  by  fear  of  subsequent 
challenge  in  protracted  and  costly  litigation.  Once  definite  standards  of  permis- 
sible merger  activity  were  established  for  an  industry,  the  Commission  could 
give  immediate,  incisive  responses  to  requests  for  pre-merger  clearance.  Bvisiness 
stability  and  desirable  growth  would  thus  be  encouraged. 

Without  enlarging  the  substantive  prohibitions  of  Section  7,  this  procedure 
would  place  enforcement  on  a  more  systematic,  equitable,  and  predictable  basis. 
No  firm  today  can  engage  in  substantial  merger  activity  without  reckoning  with 
the  possibility  of  government  intervention — whether  by  the  Department  of  Jus- 
tice or  the  PVderal  Trade  Commission — under  Section  7.  But  such  intervention 
has  tended  to  be  on  an  episodic,  rather  than  industry-wide,  basis.  The  procedure 
I  have  suggested  would  neither  expand  the  scope  nor  necessarily  step  up  the 
pace  of  government  intervention  in  the  area  of  corporate  acqiiisitions.  But  it 
could  eliminate  much  of  the  uncertainty  which  now  surrounds  Section  7  liabil- 
ity ;  it  would  avoid  unequal  treatment  of  competitors ;  and  it  would  enable  a 
comprehensive  evaluation  of  the  factors  determining  the  lawfulness  of  merger 
activity  in  particular  industries. 

In  siiggesting  the  use  of  broad-gauged,  non-adjudicative  proceedings  in  the 
gray  areas  of  antitrust.  I  do  not  mean  to  imply  either  that  litigation  should 
not  play  an  important  role  in  antitrust  enforcement  or  that  the  traditional  rules 
of  antitrust  should  be  jettisoned.  When  resolution  of  the  various  interests  sub- 
sumed in  the  notion  of  preserving  competition  does  not  present  formidable  dif- 
ficulties (and  that  is  true  not  only  in  price-fixing  and  other  "conduct"  cases  but 
also  in  many  merger  and  monopolization — "structure" — cases),  litigation  is  an 
appropriate  tool  for  enforcement.  My  concern,  to  repeat,  is  with  the  gray  areas, 
involving  chiefly  the  problem  of  identifying  impermissible  methods  of  gaining 
or  retaining  monopoly  power,  where  the  policy  of  competition  is  too  complex 
to  be  reduced  to  simple  rules.  In  these  areas  the  need  is  not  for  some  new.  and 
inherently  vague,  standard,  such  as  "workable  competition",  "unworkable 
oligopoly'',  or.  for  that  matter,  "undue  market  (or  monopoly)  power",  but  for 
radically  new  and  more  useful  procedures  for  obtaining,  marshaling,  and  ap- 
praising facts. 

In  sum.  the  conception  of  a  federal  trade  commission,  with  broad  and  flexible 
administrative  powers  and  procedures,  was  basically  responsive  to  the  needs 
of  the  monopoly  problem,  the  deficiencies  seem  to  have  been  chiefly  in  the  execu- 
tion. It  is  a  fair  question  whether  the  unfulfilled  promise  of  antitrust  and  the 
imfulfilled  promise  of  the  Federal  Trade  Commission  are  not  intertwined,  and 
to  a  very  large  extent  are  not  one  and  the  same  thing. 

VI. 

In  venturing  to  suggest,  though  only  In  a  general  way,  some  answers  to  the 
questions  with  which  I  began,  I  hope  above  all  to  stimulate  further  questioning 
and  discussion  of  the  fundamental  issues  of  antitrust.  The  main  point  is  that  we 
should  never  stop  asking  the  hard,  searching  questions  about  our  anti-trust 
policy.  In  what  sense  or  senses  is  preservation  of  competition  the  ultimate  ob- 
jective of  trade  regulation  policy?  Does  reliance  on  the  criminal  law  in  this 
area  advance  or  impede  progress  toward  our  policy  goals?  Is  the  judiciary 
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equipped  to  exercise  primary  responi^ibility  for  the  progressive  and  comprehen- 
sive development  of  a  body  of  lavs^  in  this  area?  Has  the  time  perhaps  come  for 
compreliensive  reappraisal  and  revision  of  our  antitrust  policy? 

Serious  inadequacies  in  the  operation  of  competition  are  not  only  serious  in 
themselves;  they  challenge  the  vei-y  premise  of  a  free  market  economy.  In  the 
elimination  of  such  inadequacies  antitrust  has  played,  and  will  doubtless  con- 
tinue to  play,  a  relatively  modest  role.  But  its  capacity  for  positive  service  in 
the  attainment  of  the  nation's  basic  social  and  economic  goals  has  scarcely  been 
tested.  This  year,  which  marks  the  fiftieth  anniversary  of  the  great  antitrust 
statutes  of  1914,  is,  therefore,  a  time  for  re-examination  and  renovation,  not 
complacency  or  indifference,  in  antitrust  enforcement. 


Cooperatives  and  Competition 

(Remarks  by  Philip  Elman,  Federal  Trade  Commissioner,  Before  the  Annual 
Convention  of  the  Cooperative  Food  Distributors  of  America,  Miami  Beach, 
Fla.,May2, 1966) 

The  subject  of  my  remarks  today  is  cooperatives  and  competition.  I  stress 
the  "and"  because,  to  my  mind,  the  idea  of  cooperation  and  the  promotion  of 
competition  are  far  from  antagonistic.  Indeed,  they  go  hand  in  hand.  Through 
cooperation,  eflBciency  may  be  increased  and  economies  achieved.  And  where 
markets  are  lethargic,  the  entry  of  a  cooperative  may  act  as  an  indispensable  spur 
to  competition. 

I  have  not  come  here  to  urge  that  cooperatives  be  granted  any  special  exemption 
or  dispensation  from  the  operation  of  the  federal  antitrust  laws.  Except  as 
specifically  provided  in  statutes  like  the  Capper-Volstead  Act,  cooperatives 
are — and  should  be — as  much  subject  to  the  antitrust  laws  as  other  forms  of 
business  organization.  The  advantages  and  benefits  of  cooperative  enterprise  are 
surely  not  impaired  by  responsible  and  even-handed  application  of  the  federal 
antitrust  laws.  The  provisions  of  these  laws,  properly  construed  and  applied, 
constitute  no  obstacle  to  the  development  and  growth  of  the  cooperative  move- 
ment. And.  as  Assistant  Attorney  General  Donald  F.  Turner  recently  pointed  out, 
"as  cooperatives  grow  in  size  and  importance,  as  they  assume  more  and  more 
of  the  characteristics  of  large  corporate  businesses,  it  becomes  even  more  im- 
portant that  the  essentials  of  our  competitive  policy  be  applied  to  private 
businesses  and  to  cooperative  businesses  without  discrimination."  ^ 

The  food  retailing  industry  illustrates  how  cooperatives  can  advance  "the 
essentials  of  our  competitive  policy".  As  I  noted  in  a  recent  case,  "The  industry, 
far  from  being  dead  competitively,  is  bursting  with  vitality  and  energy."  ^  One  of 
the  principal  forces  contributing  to  the  vigor  of  competition  has  been  the  develop- 
ment of  retailer-owned  cooperatives  performing  wholesale  distribution  functions. 
The  significance  of  this  "third  force"  in  food  distribution  cannot  be  exaggerated. 
Many  years  ago,  independent  food  retailers  recognized  the  need  for  joining 
together  to  carry  on  a  variety  of  activities  for  their  mutual  benefit.  Had  they  not 
done  so,  competition  in  the  industry  would  not  be  what  it  is  today.  Had  they  not 
organized  cooperatives,  many  of  the  independent  food  retailers  of  America  would 
most  likely  have  disappeared-surviving  only  as  relics  of  a  bygone  era,  preserved 
in  a  museum  of  economic  history.  Instead,  they  constitute  today  a  strong  and 
viable  force  for  competition  in  the  industry. 

But  cooperatives  can  serve  more  than  the  private  interest  of  their  members ; 
they  can  also  serve  the  public  interest  in  promoting  the  essential  goals  of  our 
antitrust  laws.  These  laws  express  a  basic  national  consensus  that  competition 
in  a  free-enterprise  economy  should  be  both  vigorous  and  fair.  An  integral  part 
of  that  general  policy  is  reflected  in  the  Robinson-Pa tman  Act.  Whatever  dis- 
agreement or  dis'iattsfaction  there  may  he  in  refjnrd  to  the  textual  proviHonft  or 
specific  interpretations  of  the  Act,  there  should  l)c  none  as  to  the  validity  of  the 
underlying  premise  on  which,  Congress  acted  in  passing  the  lau\  The  Act  was  not 
designed  to  eliminate  all  differences  of  size  and  wealth.  Congress  recognized  that 
in  a  free  society  there  will  Inevitaly  be  some  competitors  who  are  larger,  richer. 
and  more  powerful  than  others.  Such  advantages  cannot  be  wiped  out  by  the 


1  Afidrpss   hpfore   National   Confprpnce   of  Fruit   &   Vegetable   Bargaining   Cooperatives, 
"Washlnjrton.  D.C.,  .Tannary  17,  IfiGfi. 

2  National   Tea   Company,   P.T.C.   Docket   No.    7453,,    decided   March   4,    1966    (dissent, 
p.  20). 
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stroke  of  a  pen.  The  "guiding  ideal"  of  the  Robinson-Patman  Act  was,  rather, 
"the  preservation  of  equality  of  opportunity  as  far  as  possible  to  all  who  are 
usefully  employed  in  the  service  of  distributions  and  production.  *  *  *"  H.R.  Rep. 
No.  2287,  74th  Cong.,  2d  Sess.,  p.  6  (emphasis  added).  "In  short",  as  the  Supreme 
Court  stated  in  the  Sun  Oil  case  (371  U.S.  505,  520),  "Congress  intended  to 
assure,  to  the  extent  reasonably  practicable,  that  businessmen  at  the  same  func- 
tional level  would  start  on  equal  competitive  footing  so  far  as  price  is  concerned." 

The  premise  and  policy  of  the  Robinson-Patman  Act — ivhich  all  should  unhesi- 
tatingly accept — is  rooted  in  a  basic  competitive  ethics — that  unjustifiable  price 
discriminations  are  not  only  unfair  to  competitors  but  injurious  to  competition 
and  harmful  to  the  public.  But  neither  now  nor  when  it  was  enacted  thirty  years 
ago  could  the  Robinson-Patman  Act  be  regarded  as  a  panacea  or  universal  solvent 
for  attaining  and  preserving  competitive  markets  in  which  small  independent 
buyers  would  have  all  of  the  advantages  of  their  bigger  and  richer  rivals. 

Indeed,  although  it  forbids  large  and  powerful  buyers  to  exact  discriminatory 
price  concessions,  the  Robinson-Patman  Act  leaves  entirely  untouched  other 
means  by  which  they  may  obtain  decisive  competitive  advantages.  If  a  buyer  can 
take  a  seller's  entire  output  at  a  very  low  price  not  available  to  others,  the  Act 
does  not  stand  in  the  way.  Similarly,  if  a  discriminatorily  low  price  can  be  justi- 
fied as  reflecting  cost-savings  to  the  seller,  the  Robinson-Patman  Act  is  not 
violated.  Moreover,  under  the  Act  a  seller  can  defend  even  the  most  discrimina- 
tory and  competitively  injurious  low  price  to  a  large  buyer  merely  by  showing 
that  it  was  made  in  good  faith  to  meet  an  equally  low  price  of  another  seller. 

With  the.se  and  other  avenues  to  competitive  disadvantage  left  open,  the  Robin- 
son-Patman Act,  as  Corwin  Edwards  recently  noted,  "base  been  a  weak  instrument 
with  which  to  prevent  whatever  concentration  of  economic  power  may  resiilt  from 
discrimination.  Its  principal  achievements  have  been  equitable — diminution  of 
various  inequalities  in  the  terms  of  trade  available  to  weak  distributors.  The 
degree  of  this  achievement  has  tended  to  be  greatest  in  eliminating  discriminations 
that  were  not  very  important  to  corporate  empire-builders."  ^  Professor  Edwards 
also  recognized  the  difficulty  and  complexity  of  the  problems  of  Robinson-Patman 
enforcement :  "Discrimination  that  damages  competition  has  been  hard  to  dis- 
tinguish from  discrimination  that  merely  recognizes  and  reacts  to  the  varying 
intensity  of  competition  in  imperfect  markets.  For  this  reason,  the  law  has 
handicapped  sellers  in  responding  flexibly  to  varying  circumstances  and  has  given 
rise  to  enduring  controversy  about  the  proper  limits  of  the  right  to  discriminate 
in  order  to  meet  competition.  Discrimination  that  is  an  incident  in  the  process 
by  which  price  changes  spread  has  been  hard  to  distinguish  from  discrimination 
that  creates  enduring  competitive  advantages.  For  this  reason  the  law  has 
created  hazards  for  those  who  try  to  drive  hard  bargains.  *  *  *  Because  of  the 
law's  inherent  ambiguities,  businessmen  can  now  vary  their  selling  prices  or 
haggle  over  buying  prices  only  with  caution  and  under  legal  guidance.  Whether, 
on  balance,  the  law  has  maintained  more  competition  than  it  has  impaired  is 
uncertain."  * 

In  short,  despite  the  Robinson-Patman  Act,  advantages  of  crucial  importance  in 
the  competitive  struggle  are  still  enjoyed  by  those  who  are  large  and  strong  over 
tho.se  who  are  small  and  weak.  To  the  extent  that  large-scale  or  integrated  orga- 
nization enables  genuine  economies  or  efficiencies  in  distribution,  economic  policy 
favors  the  translation  of  these  savings  into  lower  prices.  The  policy  of  the  anti- 
trust laws  supporting  the  maintenance  of  competitive  markets  rests  on  the  premise 
that  such  markets  will  produce  optimum  utilization  of  economic  resources  and 
distribution  of  goods  at  the  lowesit  prices.  To  prohibit  buyers  from  receiving  lower 
prices  which  reflect  real  economies  of  scale  or  integration  runs  counter  to  this 
public  policy.  The  goal  of  the  antitrust  laws  is  to  provide  an  incentive,  not  an 
impediment,  to  achieving  efficiencies  in  the  distribution  process.  Where  size  or 
integration  of  functions  produces  significant  economics,  it  stimulates  competition 
by  forcing  compietitors  to  look  for  more  efficient  methods  of  distribution;  and  it 
is  the  premise  of  the  antitrust  laws  that,  where  competition  is  allowed  to  operate, 
savings  in  the  cost  of  distribution  will  ultimately  be  passed  on  to  the  consumer  in 
the  form  of  lower  prices. 

Absent  monopolization  or  unlawful  restraint  of  trade,  existing  law  does  not 
preclude  the  public  from  receiving  the  benefits  of  such  genuine  economies  and 
efficiencies  in  distribution  as  integration  of  functions  may  provide.  It  is  important 


»  Control  of  the  Single  Firm:  Its  Place  in  Antitrust  Policy,  Vol.  30  Law  and  Contempo- 
rary Problems,  p.  477  (1965). 
*  Id.,  pp.  476-77. 
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to  emphasize  that,  just  as  an  increase  in  the  size  or  scale  of  operations  does  not 
necessarily  result  in  an  increase  in  efficiency  or  reduction  of  costs,  the  smallest 
common  denominator  is  not  necessarily  the  best  or  most  desirable  unit  of  economic 
performance.  To  be  sure,  increased  concentration  of  economic  power  entails  obvi- 
ous dangers.  The  antitrvist  laws  reflect  a  basic  concern — which  must  be  recognized 
and  given  effect. — 'that  market  power  should  not  be  concentrated  in  a  few  large 
sellers  or  buyers.  But  public  policy  embraces  more  than  economic  considerations. 
At  what  point  does  "big"  become  "too  big"?  At  what  point  do  the  .social  or 
political  ob.iections  to  "bigness"  outweigh  the  economic  benefits — ^in  terms  of  cost 
savings  and  price  reductions  to  the  public — that  may  be  achieved  by  large-scale 
or  integrated  organization?  Until  we  know  the  answers  to  these  perplexing 
questions,  "atomization"  will  be  more  a  catchword  than  an  effective  policy. 

In  the  food  industry,  as  I  am  sure  you  will  agi-ee,  bigness  is  not  to  be  emulated 
for  its  owai  sake.  On  the  other  hand,  the  preservation  and  expansion  of  competi- 
tion will  not  be  furthered  by  removing  the  legitimate  advantages  and  economies  of 
large-scale  integrated  organization.  The  challenge  is  and  has  been,  rather,  to  find 
a  fair  and  appropriate  means  whereby  those  advantages  and  economies  may  be 
achieved  by  small  and  independent  retailers,  thus  enabling  them  to  survive  as 
strong  and  effective  competitoirs. 

One  possible  way  would  be  through  mergers,  but  from  the  standpoint  of  pro- 
moting the  goals  of  antitrust,  this  is  surely  not  a  desirable  solution.  A  merger  of 
competitors  completely  eliminates  the  rivalry  existing  between  them ;  it  also 
reduces  the  number  of  competitors  in  the  market,  and  may  result  in  undue 
concentration. 

A  far  more  attractive  solution  is  offered  by  the  cooperative  foi'm  of  organiza- 
tion. A  cooperative  does  not  destroy  the  indejiendent  business  status  of  its  mem- 
bers. They  are  joined  together  only  to  the  limited  extent  necessary  to  achieve  the 
economies  and  cost-savings  of  centralized  operations.  In  all  other  respects,  the 
members  of  the  cooperative  are  left  free  to  carry  on  their  businesses  as  separate 
and  independent  competitors. 

Like  the  Robinsou-Patman  Act,  the  objectives  of  the  cooperative  movement  is 
to  provide  the  small  businessman  with  equality  of  economic  opportunity,  by  en- 
abling him  to  start,  on  an  equal  footing  with  his  larger  rivals,  at  least  so  far  as  the 
price  paid  for  goods  is  concerned.  But  the  cooperative  does  not  seek  to  reduce  the 
strong  to  the  level  of  the  weak.  It  attempts,  rather,  to  achieve  equality  of  competi- 
tive opportunity  by  raising  the  weak  to  the  level  of  the  strong.  As  the  benefits 
and  savings  of  cooperative  organization  broaden  and  grow,  one  may  hope  and 
expect  that  the  incidence  of  unjustifiable  price  discrimination  will  lessen.  At  the 
same  time,  the  organization  of  retailers  into  wholesale-distribution  cooperatives 
offers  the  prospect  of  increased  competition  at  every  functional  level  of  distribu- 
tion. It  is  possil)le  that  enhancement  of  bargaining  power  on  the  buying  side  of 
the  market  may  operate  as  a  countervailing  force  to  that  on  the  selling  side  of 
the  market — and,  if  the  market  forces  are  allowed  free  play,  the  consumer  may 
benefit  by  having  a  wider  range  of  products  and  brands  at  lower  prices.  But  here, 
too.  we  must  be  on  guard  against  excessiA'e  concentration  of  market  power. 

In  my  view,  cooperative  organization — in  this  industry  and  in  others — should 
be  regarded  with  favor  and  hope.  It  holds  much  promise  as  a  means  for  achieving 
the  basic  goal  of  antitrust:  the  preservation  and  enlargement  of  competition. 

The  role  of  cooperatives  in  today's  economy  must  be  properly  understood  by  all 
of  us  who  work  in  the  field  of  antitrust.  We  cannot  afford  to  lose  touch  with  the 
realities  of  modern  economic  life.  We  cannot  deal  with  today's  cooi>eratives  if 
we  do  not  appreciate  what  they  are,  how  and  why  the.v  came  into  being,  what 
functions  they  actually  pei'form,  and  what  benefits  and  advantages  they  achieve. 
Theorizing  is  no  substitute  for  knowledge  of  facts ;  slogans  and  shibboleths 
should  not  replace  realistic  and  dispassionate  analysis.  As  we  all  know,  an  anti- 
trust lawyer  reacts  like  Pavlov's  dog  when  he  hears  such  terms  as  "combination", 
"joint  enterprise",  or  "concerted  action".  A  businessman's  idea  of  "cooperation" 
may  well  be  an  antitrust  lawyer's  idea  of  "conspiracy".  By  their  very  nature, 
cooperatives  involve  a  substantial  degree  of  joint  or  collective  activity.  But  it 
does  not  mechanically  follow  that  a  cooperative  is  a  combination  in  restraint 
of  trade.  Any  form  of  private  business  organization  that  possesses  economic 
jM)wer — whether  it  be  a  coojierative,  a  corporation,  or  an  individual — has  the 
potential  to  abu.se  such  power.  The  acts  and  practices  of  cooperative  enterprises 
are  neither  per  se  legal  nor  per  se  illegal.  Cooperatives  do  not  ask  and  should 
not  expect  favored  treatment  under  the  antitrust  laws.  By  the  same  token,  their 
unique  organizational  and  operational  characteristics  should  not  make  coopera- 
tives the  object  of  either  hostility  or  suspicion. 
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Here,  as  in  other  areas  of  antitrust  enforcement,  it  is  important  that  we  keep 
our  eyes  and  minds  firmly  fixed  on  what  really  matters.  The  fundamental  aims 
of  the  antitrust  laws  are  to  preserve  competition  ;  to  promote  equality  of  economic 
opportunity ;  to  provide  an  incentive  for  achieving  economies  and  efliciencies  in 
the  manufacture  and  distribution  of  goods ;  and  thereby  to  advance  the  growth 
of  the  economy  and  to  enhance  the  welfare  of  our  people.  Nietzsche  said  that  the 
most  common  stupidity  consists  in  forgetting  what  one  is  trying  to  do.  So  long 
as  we  do  not  forget  what  the  antitrust  laws  are  trying  to  do,  there  will  be  little 
danger  that  these  laws  will  impede  the  legitimate  and  useful  activities  of 
cooperatives. 

The  Robin  son -P  ATM  an  Act  and  Antitrust  Policy:  A  Time  fob  Reappraisal 

(Remarks  by  Philip  Elman,  Federal  Trade  Commissioner,  Before  the  Trade 
Regulation  Institute,  University  of  Washington  Law  School,  Seattle,  Wasi., 
August  2,  1966.) 

I. 

In  the  thirty  years  since  its  enactment  in  1936,  the  Robinson-Patman  Act  has 
Tseen  a  continuing  subject  of  controversy  and  concern.  Over  the  years,  funda- 
mental questions  about  the  Act  and  its  administration  have  been  asked  which 
remain  without  satisfactory  answers.  Is  there  a  basic  conflict  between  the  pro- 
visions of  the  Act  and  broader  national  antitrust  policy?  Is  there  an  internal  dis- 
harmony and  confusion  of  policy  goals  wtihin  the  Act  itself?  Has  the  Act 
suffered  from  weakness  or  inadequacy  in  enforcement?  The  Act  was  primarily 
aimed  at  the  exaction  by  large  and  powerful  buyers  of  discriminatory  price  con- 
cessions not  available  to  their  smaller  competitors.  To  what  extent  has  the  Act 
succeeded  or  failed  in  achieving  that  objective?  On  balance,  has  the  Act  helped 
more  than  hurt  competition?  In  the  light  of  thirty  years'  experience  and  the 
results  obtained  under  it,  should  the  provisions  of  the  Act  and  its  present  mode 
of  administration  be  left  intact?  Or  does  sound  antitrust  policy  require  that 
changes  be  made — and,  if  so,  what  kinds  of  changes  ? 

A  call  for  review  and  reappraisal  of  the  Robinson-Patman  Act  and  its  admin- 
istration has  recently  come  from  a  most  respected  source :  the  National  Commis- 
sion on  Food  Marketing.  In  the  final  report  which  it  submitted  in  June  1966  to  the 
President  and  the  Congress,  the  Commission  stated  : 

Price  discrimination  continues  to  be  a  threat  in  the  food  industry  to  fair 
competition  among  buyers,  and  in  some  cases  among  sellers.  *  *  *  While 
the  Robinson-Patman  Act  is  widely  viewed  in  the  food  industry  as  an  im- 
portant and  necessary  statute,  it  has  shortcomings  which  endanger  its  ef- 
fectiveness. *  *  *  Concepts  of  competitive  injury  should  be  kept  abreast  of 
changing  business  practices,  and  the  enforcement  agencies  should  avoid 
routine  use  of  statutes  without  regard  to  the  significance  of  discrimination. 
We  conclude,  therefore,  that  a  study  and  reappraisal  of  the  RoMnson- 
Patnian  Act  and  its  administration  is  noic  appropriate,  in  order  to  determine 
needed  revisions  in  light  of  current  eeonomic  conditions  and  overall  anti- 
trust policies.  (P.  107;  italics  in  original.) 
This  conclusion  was  also  shared  by  the  minority  members,  who  stated: 

We  are  plea.sed  to  agree.  The  Robinson-Patman  Act  and  other  antitrust 
laws  do  need  early  'study  and  reappraisal'  to  determine  their  responsiveness 
to  national  needs.  (P.  130.) 
The  Supreme  Court,  in  the  Automatic  Canteen  case  (346  U.S.  61,  74),  empha- 
sized the  need  "to  reconcile  [the  Robinson-Patman  Act]   *  *  *  with  the  broader 
antitrust  policies  that  have  been  laid  down  by  Congress."  The  Court  has  also 
recognized,  however,  that  the  task  of  achieving  such  reconciliation  is  too  large 
to  be  borne  solely  by  the  judiciary.^  The  time  has  come,  I  submit,  for  the  Federal 
Trade  Commission  to  heed  the  strong  and  insistent  pleas,  which  have  come  not 
only  from   the  courts  but  from  distinguished  lawyers  and  economists,"  for  a 
searching  reexamination  of  the  Robinson-Patman  Act  and  its  administration. 

From  the  standpoint  of  private  practitioners  like  yourselves,  engaged  in  pre- 
ventive antitrust  counselling,  the  need  for  reconciling  the  requirements  of  the 


1  Standard  Oil  Co.  v.  F.T.C.,  340  U.S.  231,  249;  F.T.C.  v.  Henry  Broch  d  Co.,  363  U.S. 
166,  177. 

2  Edwards,  The  Price  Discrimination  Law  [hereinafter  Edwards]  627-57  (1959)  ;  Rowe, 
Price  Discrimination  Under  the  Robinson-Patman  Act  [hereinafter  Rowe]  ix-xiii  (1962)  ; 
Austern,  Isn't  Thirty  Years  Enough,  30  ABA  Antitrust  Section  Rep.  IS  (1966)  ;  Rowe, 
The  Robinson-Patman  Act — Thirty  Years  Thereafter,  30  ABA  Antitrust  Section  Rep.  9 
(1966). 
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Robinson-Patman  Act  with  those  of  the  Sherman  Act  is  not  an  academic  ques- 
tion. In  a  recent  issue  of  the  Harvard  Law  Review,  an  anonymous  critic — who 
described  himself  only  as  "an  aged  and  old-fashioned  antitrust  lawyer  and  law 
professor  who  still  believes  with  Mr.  Chief  Justice  Hughes  that  the  Sherman 
Act  is  'a  charter  of  freedom  '  "  ^ — stated  that  lawyers  "compare  their  job  in  ad- 
vising under  [the  Robinson-Pa tman  Act]  to  the  stability  of  a  dog  walking  on  his 
hind  legs.  Other  lawyers  say  it  is  difficult  to  explain  without  using  both  hands, 
and  often  having  to  remove  one  shoe,  because  each  new  decision  creates  'a  new 
snake  pit'  of  unsettled  problems."  * 

As  the  Supreme  Court  stated  in  Socony-Vaeuum  (310  U.S.  at  224),  pricing  is 
"the  central  nervous  system  of  the  economy".  Businessmen  who  must  operate  in 
the  pressures  of  the  marketplace  should  not  be  forced  to  make  pricing  decisions 
at  their  peril.  The  legal  standards  which  must  be  observed  by  businessmen  in 
making  pricing  decisions  in  the  day-to-day  conduct  of  their  business  should  be 
reasonable,  realistic,  and  easily  understood.  Respect  for  law  is  not  promoted  if 
lawyers  called  upon  to  give  advice  in  such  matters  have  to  throw  up  their  hands 
in  confusion  or  desi>air.  If  a  businessman  is  advised  that  he  can  protect  himself 
against  a  charge  of  violating  the  Robinson-Patmau  Act  only  by  engaging  in 
conduct  which  may  subject  him  to  prosecution  under  the  Sherman  Act,  he  is  not 
the  only  one  that  suffers.  The  public  is  also  the  loser.  If  you  must  tell  your 
client  that  he  may  lower  his  price  to  meet  a  competitor's  price  only  if  he  can 
later  prove  to  the  satisfaction  of  the  Federal  Trade  Commission  (a)  that  he 
only  met  and  did  not  beat  his  competitor's  price,  and  (b)  that  he  used  "reason- 
able diligence  in  verifying  the  existence"  of  the  competitor's  lower  price,  are 
you  not  giving  him  advice  that  may  land  him  in  jail  for  illegal  price-fixing  under 
the  Sherman  Act?  Thus,  nothing  could  be  more  urgently  needed  by  lawyers  en- 
gaged in  preventive  anti-trust  coun.selling  than  a  comprehensive  effort  to  achieve 
full  harmonization  of  the  Robinson-Patman  Act  with  the  other  antitrust  laws. 

The  need  for  such  a  reexamination  of  the  Robin.son-Patman  Act  is  funda- 
mental. The  goal  of  antitrust  is  compendiou.sly  expressed  in  a  single  word : 
competition.  As  the  Supreme  Court  has  stated,  "competition  is  our  fundamental 
national  economic  policy"."  If,  as  many  charge,  the  Robinson-Patman  Act  as 
administered  serves  mainly  as  an  obstacle  to  effective  competition,  it  is  surely 
a  matter  of  great  concern.  And  if,  as  others  charge,  the  Act  has  failed  to  i)revent 
large  buyers  from  obtaining  unfair  price  discriminations  which  may  injure  or 
destroy  competition,  it  is  no  less  cause  for  concern.  To  be  sure,  the  concept  of 
"competition"  embraces  many  and  varied  objectives.  It  is  a  means,  however  im- 
perfect, of  regulating  markets  and  allocating  resources  in  the  most  efficient  way. 
It  is  a  means  for  maximizing  consumer  satisfactions.  It  is  also  a  means  for 
achieving  economic  growth  and  progress  and  preserving  and  enlarging  economic 
opportunity.  How  may  a  price  discrimination  law  operate  to  help  attain  these 
goals?  That  is  the  fundamental  question.  And  the  answer,  in  all  of  its  aspects, 
will  come  only  after  a  thorough  review  and  reai)praisal  of  the  Robinson-Patman 
Act  and  its  administration  in  the  light  of  the  national  antitrust  policy  favoring 
competition. 

Such  a  study  should  be  a  function  of  the  agency  which  Congress  has  charged 
with  primary  resiwnsibility  for  enforcing  the  Act :  the  Federal  Trade  Com- 
mission. After  thirty  years  of  stewardship  of  the  Act,  the  Commission  should 
render  an  accounting  to  the  Congress  and  the  public.  It  should  take  inventory 
of  the  successes  or  failures  of  the  Robinson-Patman  Act,  measured  by  past  and 
current  experience.  What  is  needed  is  a  comprehensive  and  objective  overview  in 
which  the  forest  is  not  obscured  by  the  trees. 

Any  such  study  would  involve  the  full  commitment  of  the  resources  of  the 
Commission  and  its  staff.  But  it  is  also  necessary  that  such  a  study,  and  the 
ret.'ommendations  based  upon  it,  be  entirely  free  from  any  suggestion  of  institu- 
tional bias  or  predisposition.  The  answers  to  the  difiicult  and  serious  questions 
that  have  been  raised  about  the  Act  will  not  spring  full-blown  from  those  of  us 
who  are  immersed  in  the  day-to-day  chores  of  administration  and  adjudication 
of  specific  cases.  If  the  study  is  to  be  of  value — if  it  is  to  be  influential  in  bringing 
about  change  where  change  is  needed — it  must  merit  respect  for  its  impartiality 
and  objectivity.  Accordingly,  it  would  seem  appropriate  that  the  study  at  least 
in  its  initial  phase,  be  conducted  by  a  special  task  force  consisting  of  leading 
economic  and  legal  scholars  in  the  fields  of  antitrust  and  industrial  organiza- 
tion, who  would  have  the  full  cooperation,  as  well  as  access  to  the  resources  and 


3  7fi  Harv.  L.  Rev.  921  (1966). 

*  Id.   at  922. 

B  United  States  v.  Philadelphia  Nat'l  Bank,  374  U.S.  321,  372. 
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investigating  powers,  of  the  Commission.  Perhaps  the  type  of  task  force  used  by 
the  Securities  &  Exchange  Commission  in  its  recent  mutual  fund  and  securities 
markets  studies  could  be  used  as  a  model.  At  all  events,  I  think  it  imperative 
that  the  Commission  begin  now  the  planning  and  organization  of  a  full-scale 
review  and  reappraisal  of  the  Robinson-Patman  Act  and  its  administration. 

II. 

Despite  the  criticisms  that  have  been  made  of  the  Robinson-Patman  Act  and 
its  administration,  there  should  be  none  as  to  the  validity  of  the  underlying 
pi-emise  on  which  Congress  acted  in  passing  the  law.  The  Act  expressed  a  basic 
consensus  that  business  rivalry  in  a  free  economy  should  not  be  imfair  and  de- 
structive of  the  competitive  process.  It  was  premised,  in  part  at  least,  on  a 
recognition  that  there  will  always  be  large  buyers  who  may  attempt  to  abuse 
their  power  to  the  detriment  not  only  of  their  smaller  and  weaker  rivals  but  of 
the  process  of  competition. 

It  could  be  said  that  the  Act  was  intended  to  limit  competition  among  sellers, 
in  the  short  run,  in  the  hope  of  strengthening  competition  among  buyers,  in  the 
long  run.  The  "guiding  ideal"  of  Congress  in  passing  the  law  was  "the  preserva- 
tion of  equality  of  opportunity  as  far  as  po.-jsible  to  all  who  are  usefully  em- 
ployed in  the  service  of  distribution  and  production."  (H.R.  Rep.  No.  22S7,  74th 
Cong.,  2d  Sess.,  p.  6.)  As  the  Supreme  Court  stated  in  tbe  Sun  Oil  case  (371  U.S. 
505,  520),  "Congress  intended  to  assure,  to  the  extent  reasonably  practicable, 
that  businessmen  at  the  same  functional  level  would  start  on  equal  competitive 
footing  so  far  as  price  is  concerned."  Given  an  imperfect  world,  such  a  design 
involves  no  necessary  inconsistency  with  basic  antitrust  policy,  since  the  "com- 
petition" sought  to  be  limited  is  unfair  rivalry  among  vmequals,  a  type  of  conduct 
that  may  lead  to  monopoly.  Thus,  the  policy  of  the  Robinson-Patman  Act  is  rooted 
in  a  justifiable  ethic :  that  it  is  unfair  to  competitors  and  injurious  to  competi- 
tion for  large  buyers  to  use  their  power  to  exact  discriminatory  price  concessions 
not  available  to  smaller  and  weaker  rivals. 

From  its  very  inception,  however,  the  Act  and  its  administration  have  fallen 
under  criticism  and  attack  on  all  sides.  Some  of  the  assaults  have  indeed  been 
extreme  and  unfair.  The  one  that  takes  the  prize  is  the  indefensible  charge  that 
the  sentiments  giving  rise  to  the  Act  were  "reminiscent  of  the  beginnings  of  the 
Nazi  movement  in  Germany,  where  the  same  zeal  was  displayed  to  protect  the 
small  businessman  from  his  large  competitors".*^  I  shall  not  repeat  other  criti- 
cisms, which  have  been  collected  elsewhere,'  except  to  note  that  the  obscurities 
and  inconsistencies  of  its  language  have  invariably  evoked  unflattering  comment. 
Mr.  Justice  Harlan  was  not  alone  in  his  recent  reference  to  the  Act  as  "singuiarly 
opaque".^  What  I  shall  attempt  here,  rather,  is  to  outline  some  of  the  basic  ques- 
tions of  antitrust  policy  which  have  emerged  from  thirty  years'  enforcement  of 
the  Act  These  questions  furnish  a  departure  point  for  the  study  and  reappraisal 
which  is  needed. 

Criticism  of  the  Act  has  come  mainly  from  two  directions.  On  the  one  hand,  it  is 
said  that  the  Act  "tends  to  be  a  price-fixing  statute  hiding  in  the  clothes  of  anti- 
monopoly  and  pro-competition  symbols."  "  The  argument  here  is  that  by  emphasiz- 
ing price  uniformity,  the  Act  has  in  effect  required  the  kind  of  price  rigidity  which 
the  Sherman  Act  condemns.  Indeed,  Professor  Adelman  has  argued  that  by  focus- 
ing on  discrimination  as  a  price  difference,  the  Act  is  in  direct  conflict  with  the 
economic  concept  of  discrimination  and  has  resulted  in  the  kind  of  misallocation 
of  resources  which  characterizes  a  monopolistic,  rather  than  a  competitive, 
economy." 

Economic  discrimination  is  not  measured  by  differences  in  price ;  it  can  occur 
when  prices  are  identical  to  all  buyers.  In  economic  terms,  a  discrimination  is  the 
receipt  by  a  seller  of  different  net  returns  on  sales  to  different  buyers,  Thus,  if 
X's  costs  of  selling  to  buyer  A  are  significantly  lower  than  selling  to  buyer  B,  but 
X  charges  the  same  price  to  both,  a  serious  economic  discrimination  has  been 
effected  against  buyer  A  even  though  there  has  been  no  price  discrimination. 


«  Quoted  in  Levi,  The  RoMnson-Patman  Act — 78  It  in  the  Public  Interest?  1  ABA  Anti 
trust  Section  Rep.  60  (1952). 

'  79  Harv.  L.  Kev.  921  (1966)  ;  Rowe  533,  and  1964  Supp.  at  168. 

»  F.T.C.  V.  Sun  Oil  Co.,  371  U.S.  505,  530  (separate  opinion). 

»  Levi,  supra,  n.  6,  at  61. 

1°  Adelman,  Price  Discrimination  as  Treated  in  the  Attorney  General's  Report,  104 
U.  Pa.  L.  Rev.  222.  22.S-27  (1955)  :  see  also  Rhniderman,  The  Impact  o}  the  Robinson- 
Patman  Act  on  Pricing  Flexibilityj  57  Nw.  U.L.  Rev.  173  (1962). 
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In  a  competitive  economy,  Professor  Adelman  points  out,  "there  would  be  a 
strong  tendency  for  the  sellers  to  bid  this  higher-margin  business  away  from  each 
other,  forcing  down  the  margin  toward  equality  with  the  other  customers."" 
It  is  by  this  process  in  a  competitive  economy  that  resources  are  channeled  to 
the  most  efficient  methods  of  doing  business  and  prices  are  reduced.  A  law  which, 
in  the  guise  of  preventing  p7-icc  disci-imination,  limits  the  reduction  of  prices  that 
eliminate  economic  discrimination  blocks  the  proper  functioning  of  the  competi- 
tive process.  The  consequence  will  be  that  efficiency  is  not  rewarded  and  prices 
remain  rigidly  high.  In  short,  it  is  asserted,  a  law  which  unduly  discourages  price 
differences  to  different  customers  throws  the  competitive  system  out  of  gear.  In  the 
view  of  many,  this  has  been  the  actual  effect  of  the  Robinson-Patman  Act. 

On  the  other  hand,  many  have  argued  that  the  Act  has  failed  in  its  primary 
objective — to  prevent  large  buyers  from  gaining  decisive  advantages  over  their 
competitors  through  the  exaction  of  price  concessions.  Such  criticis-m  has  been 
aimed,  in  part,  at  allegedly  misguided  Commission  enforcement  policies.  It  has 
been  contended  'that  the  impact  of  Commission  enforcement  has  fallen  mainly  on 
small  sellers  rather  than  big  buyers,  and  that  it  has  concerned  itself  too  much  wiHi 
the  insignificant  or  trivial."^  But  the  criticisms  in  this  regard  have  also  been  di- 
rected at  the  Act  itself. 

Despite  the  concern  with  the  exercise  of  large  buying  power  which  motivated 
its  enactment,  the  central  focus  of  the  Act  as  written  is  upon  the  conduct  of  the 
seller.  It  has  also  been  pointed  out,  and  this  is  a  matter  which  I  will  come  back  to, 
that  the  good  faith  defense — which  enable  sellers  to  meet  the  equally  low  price 
of  their  competitiors — contains  a  built-in  provision  which  is  favorable  to  large 
buyers  and  increases  the  likelihood  of  their  obtaining  discriminatory  price  ad- 
vantages over  small  competitors.'^  Some  question  has  also  arisen  as  to  whether 
Section  2(f),  the  section  directed  at  buyers,  imposes  too  heavy  a  burden  of  in- 
vestigation and  proof  upon  the  Commission,  thereby  discouraging  attempts  to  en- 
force the  law  against  large  and  powerful  buyers. 

Finally,  there  are  a  variety  of  ways  in  which  a  large  buyer  can  avoid  the  Act 
altogether.  A  diseriminatoi-y  price  to  a  large  buyer  which  can  be  cost-just itied  is 
entirely  oiitside  the  scope  of  the  Act.  In  addition,  a  large  buyer  can  get  around  the 
Act  by  taking  a  seller's  entire  output  at  a  very  low  price  not  available  to  others. 
Professor  Edwards  recently  concluded  that  both  camps  of  critics — those  who 
criticized  the  Act's  anticompetitive  tendencies  and  those  who  criticized  its  failure 
to  curb  the  anticompetitive  abuses  of  buying  power — were  essentially  correct. 
On  the  one  hand,  he  pointed  out  that : 

Discrimination  that  damages  competition  has  been  hard  to  distinguish 
from  competition  that  merely  recognizes  and  reacts  to  the  varying  intensity 
of  competition  in  imperfect  markets.  For  this  reason,  the  law  has  handi- 
capped sellers  in  responding  flexibly  to  varying  circumstances  and  has  given 
rise  to  enduring  controversy  about  the  proper  limits  of  the  right  to  dis- 
criminate in  order  to  meet  competition.  Discrimination  that  is  an  incident 
in  the  process  by  which  price  changes  spread  has  been  hard  to  distinguish 
from  discrimination  that  creates  enduring  competitive  advantages.  For  this 
reason  the  law  has  created  hazards  for  those  who  try  to  drive  hard  bargains. 
Discrimination   sometimes   produces   mixed  effects,   enhancing   competition 
among  oligopolistic  sellers  while  diminishing  it  among  their  customers.  Un- 
der such  circumstances,  the  law  condemns  the  diminution  and  ignores  the  en- 
hancement. Because  of  the  law's  inherent  ambiguities,  businessmen  can  now 
vary  their  selling  prices  or  haggle  over  buying  prices  only  with  caution  and 
under  legal  guidance.  Whether,  on  balance,  the  law  has  maintained  more 
competition  than  it  has  impaired  is  uncertain." 
On  the  other  hand,  after  enumeratiTig  the  ways  in  which  a  large  buyer  can 
avoid  the  restrictions  of  the  Robinson-Patman  Act,  he  concluded  that  the  Act — 
Has  been  a  weak  instrument  with  which  to  prevent  whatever  concentra- 
tion of  economic  power  may  result  from  discrimination.  Its  principal  achieve- 
ments have  been  equitable — diminution  of  various  inequalities  in  the  terms 
of  trade  available  to  weak  distributors.  The  degree  of  this  achievement  has 
tended  to  be  greatest  in  eliminating  discriminations  that  wei-e  not  very  im- 
portant to  corporate  empire-builders." 


11  Id.  at  2.34. 


11  /f/    ^x  zo4 

12  Edwards    624-28 ;    Rowe    539-43;    Note,    Small   Buainess    Before    the   Federal    Trade 
CommixHion'.  75  Yale  L..T.  487  (196G). 

"Edwards  5(>9-71.  580-83.  .        „^  ^         „   ^     ^ 

"  Edwards  Control  of  the  Single  Firm:  Its  Place  in  Antitrust  Policy,  30  Law  &  Contemp. 
Prol).  405,  476-77  (1965). 
"  Id.  at  477. 
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The  source  and  extent  of  these  criticisms  surely  demonstrate  the  need  for 
taking  a  good  long  look  at  ho\Y  the  Robinson-Patnian  Act  is  actually  working  out. 
Even  the  severest  critics  of  the  Act  seem  to  agree  that  price  discrimination  could 
be  used  as  a  potent  weapon  for  the  destruction  of  competition,  although  some 
doubt  has  been  expressed  as  to  the  extent  it  has  actually  been  used  for  that 
purpose  in  the  past."  Theoretically  at  least,  a  powerful  national  seller  might,  out 
of  monopoly  profits  derived  in  some  markets,  subsidize  a  selective  use  of  lower 
prices  in  other  markets  in  order  to  eliminate  or  discipline  competitors  in  those 
markets.  Our  early  antitrust  history  reflects  the  belief  that  such  price  discrimi- 
nations were  used  for  predatory  purposes  by  the  great  trusts.^"  A  large  buyer 
might  also  exploit  its  power  to  obtain  substantial  and  significant  price  conces- 
sions enabling  it  to  eliminate  or  discipline  eomi>etitors.  The  belef  that  such  prac- 
tices were  in  fact  being  used  by  large  chains  tO'  impair  competition  in  the  retail 
fond  industry  was  the  premise  on  which  the  Robinson-Patman  Act  was  enacted." 

I  think  vfe  could  all  agree  that  a  price  discrimination  law  aimed  at  practices 
so  destructive  to  competition  is  fully  consistent  with,  and  complementary  to,  the 
goals  of  our  antitrust  laws.  At  the  same  time,  we  could  also  agree  that  all 
differences  in  price  cannot  be  condemned  as  anticompetive.  First,  differences  in 
price  which  reflect  the  passing  on  to  a  buyer,  in  the  form  of  lower  prices,  of 
savings  flowing  from  its  more  efficient  methods  of  doing  business  are  essential 
to  the  maintenance  of  a  competitive  system.  Such  lower  prices  are  rewards  to  the 
efficient :  their  elimination  would  remove  or  lessen  the  incentive  for  increasing 
efficiency  and  reducing  ultimate  costs  to  the  consumer. 

Second,  price  differences  will  naturally  arise  from  the  ordinary  pressures  of 
everyday  bargaining  and  haggling  in  a  competitive  market.  A  price  discrimina- 
tion law  which  results  in  the  elimination  of  such  pressures  would  impair  or 
obstruct  the  competitive  process.  Especially  in  a  sellers'  market  that  is  oligopolis- 
tically  structured,  the  ability  of  a  few  buyers  to  obtain  lower  prices  may  be  the 
only  way  in  which  a  general  reduction  of  prices  in  such  a  market  can  come  about.^ 
In  short,  there  is  a  compelling  need  to  distinguish  between  those  discriminations 
in  price  which  may  injure  competition  and  those  which  reflect  active  and  vigorous 
pressures  of  competition  and  which  are  a  necessary  concomitant  of  a  healthy 
competitive  system. 

Against  the  background  of  these  general  observations  and  criticisms  that  have 
been  made  concerning  the  Act,  I  should  like  to  turn  to  some  specific  problems 
which  reflect  the  major  areas  of  tension  and  conflict  between  antitrust  goals  and 
the  price  discrimination  law. 

III. 

While  price  discrimination  within  the  meaning  of  the  Act  is  "merely  a  price 
difference"  ^  the  central  iirohibition  of  the  Act  makes  unlawful  only  those  dis- 
criminations in  price  between  purchasers  of  commodities  of  like  grade  and  qual- 
ity whose  effect  may  be  (a)  "substantially  to  lesson  competition  or  tend  to  create 
a  monopoly",  or  w^hich  (b)  "injure,  destroy  or  prevent  competition  with  any  per- 
son who  either  grants  or  knowingly  receives  the  .benefits  of  such  discrimination,  or 
with  the  customers  of  either  of  them."  The  first  standard  is  a  familiar  Clayton 
Act  standard ;  the  second  is  a  novel  definition  of  injury  which  was  added  by  the 
Robinson-Patman  amendments  to  the  Clayton  Act. 

At  the  secondary  line  of  competition-that  is,  the  buyer's  level-a  very  narrow 
concept  of  competive  injury  has  prevailed.  Essentially,  any  price  difference  which 
is  substantial  in  relation  to  industry  profit  margins  is  likely  to  be  held  sufficient  to 
establish  the  competitive  injury  required  by  the  Act.^  There  are  clear  indications 
that  mechanical  and  dogmatic  applications  of  this  standard  will  not  go  unchal- 
lenged in  the  courts.  In  the  Sun  Oil  case  the  Supreme  Court  admonished  that  "in 
appraising  the  effects  of  any  price  cut . . .  both  the  Federal  Trade  Commission  and 
the  courts  must  make  realistic  appraisals  of  revelant  competitive  facts.  Invoca- 


18  Spe  McGee,  Predatory  Price  Gutting:  The  Standard  Oil  (N.J.)  Case,  1  J.  Law  &  Econ. 
1.37  (1958)  :  McGep.  Some  Economic  Is-^ues  in  Robinson-Patman  Land,  30  Law  &  Contemp. 
Prob.  530.  546-48  (1965)  :  Adolman.  supra,  n.  10.  at  2.32-33. 

^"Standard  Oil  Co.  v.  United  States,  221  U.S.  1;  United  States  v.  American  Tohacco 
Co. .221  U.S.  106. 

18  Spp  Federal  Trade  Commission  Final  Report  on  the  Chain  Store  Investigation,  S.  Doc. 
4,  74th  Cong..  1st  Sess.  (1935). 

i»  Dirlam  and  Kahn.  Fair  Competition:  The  Law  and  Economics  of  Antitrust  Policy  204 
(1954)  ;  Report  of  the  Attorney  Oeneral's  National  Committee  to  Study  the  Antitrust 
Laws  [hereinafter  Attorney  General's  Report]  336   (1955)  ;  Rowe  25-28. 

20  F.T.C.  V.  Anheuser-Busch,  Inc..  363  U.S.  536,  549. 

21  F.T.C.  v.  Morton  Salt  Co.,  334  U.S.  37. 
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tion  of  mecbauical  word  foniuilas  cannot  be  made  to  substitute  for  adequate 
probative  analysis."  "  But  these  judicial  expressions  appear  not  as  yet  to  have  bad 
any  significant  impact  on  the  decisional  standards  applied  by  the  Commission.^' 

The  application  of  this  formula  at  the  secondary  line  raises  two  important 
questions :  The  first  relates  to  a  so-called  "pure"  secondary-line  case  in  which  the 
only  question  is  the  legality  of  a  price  difference  extended  to  buyers  who  function 
and  compete  only  at  a  single  level  of  distribution.  The  other,  which  raises  more 
serious  cpiestions,  relates  to  the  so-called  functional  discount  paid  to  a  vertically 
integrated  buyer  who  operates  at  two  or  more  levels  of  distribution  and  who 
competes  with  unintegrated  buyers  who  sell  only  at  the  lower  level  of  distri- 
bution. 

In  the  "pure"  secondary-line  case,  the  problems  of  defining  injury  to  competi- 
tion may  not  appear  at  first  glance  to  be  important.  Where  a  price  concession 
gives  one  buyer  a  substantial  price  advantage  over  another,  one  may  ask  whether 
further  in(iuiry  is  necessary  to  ascertain  if  competition  in  any  broad  market  sense 
has  been  injured.  I  think  the  question  is  worth  asking  and  deserves  answer.  First, 
the  assumption  that  the  cost  justification  proviso  adequately  assures  buyers  the 
rewards  of  efiiciency  must  be  critically  appraised.  If  it  does  not.  and  if  it  is  not 
feasible  to  construct  a  workable  cost  justification  proviso,  the  definition  of  coui- 
petitive  injury  at  the  secondary  line  would  assume  greater  significance.  A  more 
flexible  definition,  permitting  greater  flexibility  in  pricing,  would  tend  to  assure 
that  a  price  discrimination  law  does  not  promote  economic  discriminations — 
creating  undue  uniformity  in  the  face  of  differing  degrees  of  efficiency.^*  I  will 
presently  examine  the  cpiestion  of  the  adequacy  of  the  cost  justification  proviso. 
For  the  moment,  I  merely  wish  to  indicate  the  relationship  of  that  question  to 
the  determination  of  the  appropriate  standards  of  competitive  injury. 

There  is  a  second  reason  for  policy  concern  about  the  narrow  definition  of 
competitive  injury  in  a  so-called  "pure"  secondary-line  case.  It  cannot  be  too 
often  stressed  that  a  price  discrimination  cannot  be  looked  upon  solely  in  terms 
of  its  effect  at  the  secondary  line.  A  difference  in  price  might  confer  some  tran- 
sient advantage  upon  a  favored  buyer  and  yet  at  the  same  time  reflect  healthy 
and  vigorous  competition  at  the  seller  level — the  so-called  primary  line — or  the 
initiation  of  a  much  needed  price  break  at  the  seller  level.  Moreover,  temporary 
and  shifting  price  discriminations,  even  of  a  sub.stantial  nature,  are  not  neces- 
sarily injurious  to  competition  Init  may  reflect  instead  the  kind  of  bargaining 
and  haggling  which  is  an  essential  part  of  the  competitive  process.  In  competi- 
tive markets  some  buyers  may  obtain  a  price  advantage  on  one  item  while  others 
obtain  a  counterbalancing  advantage  on  another.  Where  there  is  no  central  pat- 
tern in  these  discriminations,  or  where  they  are  temporary  or  sporadic,  or  where 
they  tend  to  cancel  each  other  out,  they  are  not  likely  to  produce  any  harmful 
effect  upon  the  competitive  process.  To  the  contrary,  they  merely  reflect  varying 
pressures  within  a  vigorous  and  healthy  competitive  market.  An  inflexible  or 
doctrinaire  definition  of  competitive  injury  prohibiting  price  differentials  in  such 
circumstances  would  dampen  comi>etitive  vigor.  It  would  create  too  onerous  a  peril 
both  to  the  exercise  by  buyers  of  the  "sturdy  bargaining"  which  a  competitive 
system  encourages  and  to  competitive  responses  by  sellers  to  differing  and  chang- 
ing pressures  within  the  market.^ 

A  perhaps  more  pressing  question  raised  by  the  present  standards  of  competi- 
tive injury  applied  under  the  Robinson-Patman  Act  relates  to  the  treatment  of 
functional  discounts — concessions  compensating  the  performance  of  distribution 
functions^given  to  integrated  buyers  competing  at  more  than  one  level  of  the 
distribution  process.  Ordinarily,  sellers  competing  at  different  functional  levels 
in  the  distributional  system  do  not  compete  with  one  another.  As  a  consequence, 
a  lower  price  to  a  competitor  at  a  higher  functional  level  in  the  distribution 
system  could  not  injure  competition.  For  example,  wholesalers  ordinarily  receive 
a  lower  price  than  retailers ;  no  one  is  concerned  that  this  raises  a  problem 
under  the  Robinson-Patman  Act.""  Vertical  integration,  however,  creates  dif- 
ferent problems.  Where  the  same  firm  competes  at  two  separte  levels  of  the  dis- 
tribution system,  it  will  find  itself  in  direct  competition  with  unintegrated  sellers 

'^F.T.a.  V.  Slun  Oil  Co.,  371  U.S.  505.  527;  see  also  American  Oil  Co.  v.  F.T.C.,  325 
F.  2cl  101  (7tli  fir.  in«3),  cert,  doiiied.  377  U.S.  0.54. 

23  See,  e.ff..  AUiamhra  Motor  Parts.  Docket  No.  6889   (decided  Dec.  17,  1065). 

^  See  McGoe,  Some  Economic  Issues  in  Robinson-Patman  Land,  30  Law  &  Contemp. 
Prob.  530,  542  (1065). 

-•■  Edwards  .540-44,  638-^3. 

2»Knt  see  f^tnndard  Oil  Co.  (Indiana).  41  F.T.C.  263  (1945),  modified,  43  F.T.C,  56 
(1946),  modified,  173  F.  2d  210  (7th  Cir.  1949),  rev'd  on  other  grounds,  340  U.S.  231; 
Rowe  198-205. 
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competing  only  at  the  lower  level.  The  Commission  has  traditionally  treated  such 
an  integrated  distributor  as  if  it  comi)eted  at  the  lower  functional  level  only  and 
has  consistently  and  mechanically  applied  the  Morton  tiult  formula  for  deter- 
mining injury  in  secondary  line  cases.-'  It  has  wholly  ignored  the  fact  that  these 
integrated  firms  comiiete  at  a  higher  level  as  well  and  that  the  effect  of  apply- 
ing such  a  simplistic  delinition  of  competitive  injury  has  been  to  prevent  the  in- 
tegrated firm  from  competing  at  the  higher  level. 

As  many  critics  have  observed,  by  imposing  a  serious  risk  of  law  violation 
upon  the  charging  of  lower  prices  designed  to  induce  and  compensate  the  per- 
formance of  additional  distribution  function,  the  Act  tends  to  discourage  ex- 
perimentation with  new  systems  of  marketing  which  may  eliminate  or  by-pass 
traditional  distributional  levels  and  which  may  contribute  to  marketing  efii- 
ciency  and  to  the  overall  enchantment  of  competition.'"* 

I  find  nothing  in  the  Roliin.son-Patman  Act  which  indicates  that  it  was  in- 
tended to  prevent  a  manufacturer  from  obtaining  distribution  through  as  many 
functionally  distinct  channels  as  his  busine.ss  needs  require.  A  legitimate  func- 
tional price  discount  is  the  incentive  which  a  manufacturer  offers  his  distribu- 
tors to  induce  them  to  render  distribution  services  which  he  may  regard  as 
necessary  to  increase  efficiency,  lower  costs,  or  expand  consumer  demand  for 
his  product.  A  thorough  reevaluation  of  the  narrow  standards  of  competitive 
injury  applied  in  this  area  is  vitally  needed.  As  I  recently  pointed  out,  "competi- 
tion, in  the  antitrust  sense,  may  be  truly  injured  by  a  policy  of  law  enforcement 
which  preserves  intact  an  inefficient,  uneconomical  and  stratified  system  of  dis- 
tribution, and  prevents  the  elimination  of  unnecessary  middleman  costs.  .  .  .'" -" 

There  is  a  third  area  in  which  a  reappraisal  of  standards  of  competitive  injury 
is  urgently  needed — the  standards  to  be  applied  to  "area  di.scriminations",  i.e., 
the  practice  wherel)y  firms  operating  in  a  number  of  geographic  markets  charge 
different  prices  in  different  markets  depending  on  the  local  conditions.  Such 
pricing  is  often  essential  to,  and  promotes,  competition  in  local  markets,  and 
it  should  be  recognized  that  an  overl)road  restriction  of  area  price  differences 
could  seriously  impair  competition. 

In  a  loL-al  market  dominated  by  a  few  lirms,  the  entry  of  a  national  seller 
prejjared  to  lower  its  price  in  order  to  secure  a  foothold  in  the  market  may  be  the 
only  cure  for  a  rigid  price  structure  characteristic  of  oligopoly,  t^uch  a  national 
seller  might  be  unwilling  to  lower  its  price  similarly  in  all  the  other  geographic 
markets  in  which  it  does  business.  Selective  local  price  cutting  may  also  be  a 
necessary  tirst  step  in  a  general  lowering  of  prices.  A  national  seller  who  might 
otherwise  l>e  reluctant  to  initiate  a  uniform  price  reduction  might  nevertheless 
want  to  exi>eriment  with  a  projected  price  reduction  in  one  or  several  local 
markets  before  establishing  it  throughout  its  entire  marketing  area.  In  general, 
a  lack  of  uniformity  in  the  prices  of  a  national  seller,  competing  in  many  geo- 
graphic markets,  may  simply  reflect  the  seller's  flexibility  in  adjusting  price  to 
meet  different  competitive  conditions  in  different  markets.  Insistence  on  price 
uniformity  in  such  situations  could  lead  to  high,  rigid  prices  and  thereby  hurt 
competition  very  seriously. 

On  the  other  hand,  selective  local  price  cutting  by  national  firms  possessing 
monopoly  power  in  other  markets  could  be  used  as  a  weapon  for  the  elimination 
or  disciplining  of  competitors.  The  line  between  area  price  discrimination  which 
is  predatory  or  destructive  of  competition  and  that  which  promotes  or  expands 
competition  is  obviously  difficult  to  draw.  But  one  thing  is  certain :  it  cannot  be 
drawn  merely  at  the  point  where  a  price  reduction  diverts  trade  from  a  com- 
petitor. "[Sjuccessful  competition  necessarily  diverts  business  from  rivals.  To 
make  such  diversion  unlawful  is  tantamount  to  a  complete  prohibition  of  the 
tactics  of  making  price  reductions  or  price  increases  that  result  in  nonuniform 
prices."  ^  It  is  a  natural  consequence  of  competition  that  some  competitors  will 
lose  business  and  some  will  even  fall  by  the  wayside. 


srgpp.  e.ff..  Piirolntor  Product-^.  Inc.  v.  F.T.C..  ?>'>2  F.  2d  847  (D.C.  Cir.  i9(i^)  (net.  for 
cert  pendinjr)  ;  National  Parts  Warehouse.  Docket  No.  80.39  (decided  Dec.  16,  196.3).  aff'd 
sub.  noni.  General  Auto  Supplies,  Inc.  v.  F.T.C..  .346  F.  2d  311  (7th  Cir.  196.5)  ;  Monroe 
Auto  Equipment  Co.,  Docket  No.  S543  (decided  .Tuly  29.  1064),  aflP'd  sub.  nom.  Monroe 
Auto  Equipment  Co.  v.  F.T.C.,  347  F.  2d  401  (7th  Cir.).  cert,  denied.  387  U.S.  1009: 
Alliamhra  Motor  Parts,  Docket  No.  6889  (decided  Dec.  17,  1965)  (appeal  pending  in 
Ninth  Circuit). 

=«  Edwards  .344-47:  Dirlam  &  Kahn,  Fair  Competition:  The  Law  and  Economics  of 
Antitrust  Policy  132-33  (1954)  :  see  Attorney  General's  Report  207-09. 

'^  Alhamhra  Motor  Parts,  supra  (dissenting  opinion),  p.  15. 

30  Edwards  637. 
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It  should  be  clear,  therefore,  that  a  simple  test  of  whether  a  price  reduction 
results  in  a  diversion  of  business  cannot  suffice  for  determining  injury  to  com- 
petition among  sellers.*^  The  Federal  Trade  Commission  seems  to  have  begun  to 
move  away  from  any  such  per  se  approach  to  area  price  discrimination.'-  Unfor- 
tunately, current  decisions  do  not  as  yet  reflect  sufficient  sensitivity  to  the  dif- 
ficult problem  of  drawing  a  line  between  area  price  discrimination  which  impairs 
,  the  competitive  process  and  that  which  promotes  and  fosters  vigorous  competi- 
tion at  the  primary  line.**  With  no  clear  guide  as  to  whether  a  particular  local 
price  reduction  is  likely  to  be  adjudged  injurious  to  competition,  sellers  must 
proceed  at  their  own  risk.  An  atmosphere  of  such  peril  can  only  inhibit  normal 
competitive  responses  and  injure  the  process  of  competition.  Area  price  discrim- 
ination is,  therefore,  a  subject  with  which  a  reappraisal  of  the  statute  should  be 
concerned. 

IV. 

As  the  legislative  history  of  the  Act  shows,  Congress  sought  to  assure  that 
tlu'  probiidtion  of  price  discrimination  would  not  prevent  the  development  of 
efficient  distribution  methods  or  deprive  buyers  of  the  rewards  of  lower  prices 
which  are  the  incentives  for  seeking  more  efficient  methods.  For  that  purpose, 
Congress  included  the  cost  justification  proviso.^'  Nevertheless,  opinion  is  almost 
unanimous  that  the  cost  justification  proviso  has  not  fulfilled  its  function  and  is 
practically  useless  to  businessmen,  accountants  and  lawyers.^"  As  the  Supreme 
Court  noted,  "proof  of  a  cost  justification  being  what  it  is,  too  often  no  one  can 
ascertain  whether  a  price  is  cost-justified."  ^" 

The  cost  justification  proviso  as  currently  enforced  has  been  criticized  on  a 
variety  of  grounds.  Some  have  suggested  that  the  cost  factors  which  it  permits 
to  be  shown  are  too  limited  and  that  recognition  is  not  given  to  legitimate  efficien- 
cies and  savings  resulting  from  sales  to  large  buyers,  such  as  efficiencies  which 
result  from  the  greater  utilization  of  plant  capacity."  The  main  criticism,  how- 
ever, has  been  that  the  failure  to  develop  realistic  and  clear  standards  for  the 
determination  of  cost  savings  has  made  it  impossible  for  businessmen  or  their 
accountants  to  make  practical  use  of  the  cost  justification  defense  in  determining 
pricing  policies. 

The  difficulties  confronting  a  firm  seeking  to  establish  a  cost  justification  are 
many :  it  must  establish  that  the  classes  of  customers  to  whom  different  prices 
are  charged  are  sufficiently  homogeneous  with  respect  to  the  methods  and  nature 
of  their  buying  practices,  and  it  must  then  make  an  appropriate  allocation  of 
costs  to  the  particular  classes.  As  has  been  pointed  out,  ordinarily  "a  firm's 
expenditures  comprising  the  differences  in  cost  as  between  alternative  methods 
of  distribution  are  typically  spread  among  numerous  products  in  varying  ways ; 
the  breakdown  of  these  'joint'  costs  among  several  components  involves  largely 
subjective  business  judgments  in  choosing  among  several  equally  rational  alterna- 
tive methods  of  allocation."  ^'  Accordingly,  it  has  been  recognized  that  these 
elements  are  "not  suitable  for  periodic  entry  in  a  seller's  regular  books  of 
account,"  ^  and  that  the  data  necessary  for  a  Robinson-Patman  cost  defense 
'•cannot  be  obtained  from  ordinary  business  records."  *" 

There  have  been  repeated  calls  for  clearer  guidelines  to  businessmen  which 
would  enable  them  to  make  adequate  use  of  the  cost  justification  defense  as 


=*!  See,  e.g.,  Borden  Co.  v.  F.T.C.,  339  F.  2d  953  (7th  Cir.  1964)  ;  Anheuser-Busch  v. 
F.T.C..  289  F.  2(1  83.5,  840  f7th  Cir.  19fil)  ;  FTC  Policy  Toward  Geographic  Pricing  Prac- 
tices. 1  CCH  Trade  Reg.  Rep.  (10th  ed.),  pp.  5341,  5348  (Oct.  12,  1948). 

^^  Lloyd  A.  Fry  Roofinq  Co..  Docket  No.  7908  (decided  Jiilv  23.  1965)  :  Forster  Mfg.  Co. 
Docket  No.  7207  (decided  July  23,  1965)  ;  Dean  Milk  Co.,  Docket  No.  8032  (decided  Oct.  22, 
1965). 

33  Dean  Milk  Co.,  supra. 

3*  ".  .  .  The  bill  assures  to  the  mass  distributor,  as  to  everyone  else,  full  protection  in 
the  use  and  rewards  of  efficient  methods  in  production  and  distribution.  .  .  .  rTherp  is  no 
limit  to  the  phases  of  production,  sale,  and  distribution  in  which  such  improvements  may 
be  devised  and  those  economies  of  superior  efficiency  achieved,  nor  form  which  those 
economies,  when  demonstrated,  may  be  express(>d  in  price  differentials  in  favor  of  the 
particular  customers  whose  distinctive  methods  of  purchase  and  delivery  make  them 
possible." 

Remarks  of  Rep.  Utterback,  80  Cong.  Rec.  9417   (1936)  ;  see  also  H.  Rep.  No.  2287,  74th 
Cong..  2d  Sess.,  p.  17  (1936)  ;  S.  Rep.  No.  1502,  74th  Cong.,  2d  Sess.,  p.  5  (1936). 

'"  See,  e.g.,  Fennelly,  On  the  Judging  of  Mince  Pies,  42  Harv.  Bus.  Rev.  77  (Nov.-Dec. 
1964). 

^  Automatic  Canteen  Co.  v.  F.T.C.,  346  U.S.  61,  79. 

2"  Edwards  613-15 ;  McGee,  Some  Economic  Issues  in  Roiinson-Patman  Land,  30  Law  & 
Contemp.  Prob.  530,  538-42  (1965). 

3s  Attorney  General's  Report  174. 

3»  Ihid. 

*'^  Automatic  Canteen  Co.  v.  F.T.C.,  supra,  at  69. 
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well  as  recommendatious  that  there  be  greater  flexibility  in  determining  the 
adequacy  of  a  cost  defense.  A  1(J5«  study  of  the  cost  justification  proviso,  made 
at  the  request  of  the  Commission,  urged  broader  interpretation,  greater  accept- 
ance of  sampling  procedures,  more  leniency  for  cases  in  which  anticipated  costs 
turned  out  differently  from  actual  costs  because  of  circumstances  beyond  the 
control  of  the  seller,  and  wider  acceptance  of  approximate  cost  justifications. 
But  that  study  failed  to  come  up  with  adequate  specific  criticisms  or  specific 
suggestions  for  improvements  of  the  cost  defense  which  would  make  it  more 
available  and  better  able  to  serve  its  essential  function  of  promoting  and  pre- 
serving efiiciencies  in  the  distribution  process."  A  reappraisal  of  the  Act  would 
therefore  necessarily  include  a  thorough  reexamination  of  the  cost  justification 
proviso  and  its  role  as  a  means  of  assuring  that  the  price  discrimination  law 
does  not  penalize  or  discourage  the  development  of  eflacient  methods  of  distribu- 
tion and  that  it  does  not  function,  as  some  have  charged,  as  a  method  of  per- 
petuating economic  discrimination.^ 

V. 

No  issue  has  produced  more  serious  collisions  between  antitrust  policy  and  the 
Robinson-Pa tman  Act  than  the  determination  of  the  scope  and  availability  of 
the  meeting  competition  defense.  Professor  Edwards  has  said  that  the  good  faith 
defense  has  been  "criticized  as  too  narrow  and  as  too  broad,  as  insufficient  and 
excessive,  and  as  a  curb  on  competition  both  in  its  narrowness  and  its  breadth. 
These  apparently  contradictory  sets  of  appraisals  are  both  substantially  cor- 
rect." '^  The  conflict  between  antitrust  policy  and  a  law  aimed  at  curbing  exces- 
sive buying  power  which  may  be  used  to  impair  competition  at  the  buyers  level 
is  readily  perceived  in  this  context.  Sound  antitrust  policy  would  dictate  that 
sellers  be  free  to  price  their  goods  flexibly  in  response  to  competitive  pressures. 
In  the  Supreme  Court's  view,  the  maintenance  of  such  freedom  to  meet  competi- 
tion is  essential  if  we  are  to  avoid  the  conclusion  that  Congress  in  the  Robinson- 
Patman  Act  sought  "to  abolish  competition"  and  to  undermine  the  very  premises 
of  the  Sherman  Act.^* 

At  the  same  time,  the  maintenance  of  competition  among  sellers  may  have  little 
relevance  to  the  maintenance  of  competition  among  buyers.  Indeed  the  two  may 
be  in  direct  and  open  conflict.  For  while  the  right  to  meet  a  competitor's  price 
is  essential  to  the  survival  of  a  seller,  such  meeting  of  competition  may  also 
reflect  the  securing  of  substantial  price  advantages  by  large  buyers.  In  many 
ways  the  meeting  competition  defense  may  actually  operate  to  favor  the  big 
buyer  over  the  small  buyer  and  to  assure  that  the  impact  of  the  Act  will  fall 
most  heavily  on  the  small  buyer.  It  is  most  often  the  large  buyer  whose  quantity 
buying  and  buying  methods  permit  at  least  some  sellers  to  realize  savings  in  cost. 
Even  if  only  one  seller  realizes  such  savings  entitling  it  to  charge  a  lower  price 
to  a  particularly  large  buyer,  the  meeting  competition  defense  permits  all  other 
competing  sellers  to  meet  that  lower  price  regardless  of  whether  they  can  cost 
justify.  Similarly,  a  large  buyer  can  frequently  buy  the  entire  output  of  a  single 
seller — and  this  frequently  does  occur  in  the  food  industry.  The  price  charged 
by  a  seller  in  such  a  case  is  not  limited  in  any  way  by  the  restrictions  of  the 
Robinsou-Patman  Act.  Again,  all  other  sellers  may  meet  this  price  even  if  it 
does  not  reflect  any  savings  in  cost.  Finally,  it  is  the  large  buyer  who  can  fre- 
quently exert  sufficient  pressure  to  get  somebody  to  give  him  a  price  concession. 
Other  sellers  may  respond  on  an  industry-wide  basis  to  meet  .such  a  concession. 
Thereafter  it  may  be  impossible  to  determine  which  of  the  sellers  was  the  initia- 
tor and  which  were  merely  responding  defensively.^® 

In  each  of  these  situations,  regardless  of  whether  the  sellers'  lower  prices  are 
good  faith  responses  to  a  competitor's  price  and  regardless  of  whether  such 
responses  are  essential  to  the  maintenance  of  competition  at  the  seller  level, 
competition  at  the  buyer  level  may  be  very  seriously  impaired.  Dissatisfaction 
with  these  results  has  led  to  unsuccessful  legislative  efforts  to  revise  the  meet- 
ing competition  defense  so  as  to  qualify  its  u.se  in  those  cases  where  there  is  a 
substantial  impairment  of  competition  in  the  traditionally  broader  Clayton  Act 


«  Edwards  008-10  ;  Ta?sart,  Cost  Justiflrntion  543-49  (1959). 

*"  Adelman,  Price  fUscrimination  As  Treated  in  the  Attorney  General's  Report,  104  U.  Pa. 
L.  Rev.  222,  235-36  (1955). 

"  Edwards  580  (emphasis  supplied). 

^  Standard  Oil  Co.  v.  F.T.C..  340  U.S.  231,  249-50. 

<5  See  CaUnway  Mills  Co..  Docket  No.  7634  (decided  Feb.  10,  1964)  (dissenting  opinion), 
rev'd  —  F.  2d.  —  (5th  Cir.  1966). 
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sense — that  is,  where  the  effect  is  to  substantially  lessen  competition  or  tend  to 
create  a  monopoly/" 

This  conflict  between  the  objectives  of  maintaining  competition  at  the  seller 
level  and  at  the  buyer  level  may  be  the  explanation  for  the  evolution  of  a  number 
of  doctrines  which  have,  in  their  turn,  significantly  impaired  the  usefulness  of 
the  meeting  competition  defense  as  a  device  for  protecting  competition  at  the 
seller  level.  If  the  meeting  competition  defense  is  to  have  any  practical  meaning, 
it  nuist  be  given  a  flexible  interpretation  enabling  sellers  to  act  promptly  in 
response  to  the  exigencies  of  competition.  .Sensitivity  to  the  realities  of  everyday 
commercial  life,  not  rigid  standards  imposing  uni-ealistic  and  impossible  duties  of 
inquiry  and  prediction  on  businessmen,  is  essential  if  the  defen.se  is  to  have 
any  substance. 

Pragmatism,  not  strict  logic,  must  be  the  keynote  to  interpretation.  The  stand- 
ard of  "good  faith"  must  be  "simply  the  standard  of  the  prudent  businessman 
responding  fairly  to  what  he  I)elieves  is  a  situation  of  competitive  necessit.v."  *' 

Instead,  the  Act  has  very  often  been  read  to  impose  unreasonable  burdens  upon 
businessmen.  Such  interpretations  appear  to  some  to  reflect  a  basic  hostility 
towards  the  good  faith  defense.  Despite  earlier  indications  that  the  Commission 
might  be  adopting  a  more  flexible  approach,  recent  actions  indicate  that  the  2(b) 
defense  still  does  not  perform  its  legitimate  role. 

The  first  obstacle  to  effective  use  of  the  defense  is  the  doctrine  that  a  seller 
is  not  in  good  faith  if  he  meets  a  price  which  he  knows,  or  has  reason  to  believe, 
is  vnlawfnl.  Precisely  what  burden  does  this  impo.se  upon  the  seller?  AVhere  the 
defense  is  invoked,  must  complaint  counsel  come  fomvard  and  show  circum- 
stances which  would  have  indicated  to  a  reasonable  seller  that  the  price  he 
was  being  asked  to  meet  was  unlawful?  Or  does  the  burden  rest  upon  the  seller 
invoking  the  defense  to  estalilish  that  he  had  reason  to  believe  that  the  price  he 
was  meeting  was  lawful?  Or  must  he  merely  show  that  there  were  no  circum- 
stances which  would  have  reasonably  led  him  to  believe  that  the  price  he  was 
meeting  was  unlawful?  Surely,  any  standard  which  is  constructed  should  give 
recognition  to  the  fact  that  a  businessman  who  has  no  access  to  his  competitor's 
records  can  hardly  be  expected  in  the  ordinary  case  to  he  capable  of  establishing 
in  advance,  and  midst  the  hurly-burly  of  the  marketplace,  the  lawfulness  of  his 
competitor's  prices,  a  question  which  can  usually  be  determined  only  after  ex- 
tensive inquiry  conducted  long  after  the  event.  As  I  have  said  elsewhere : 

The  law  should  not  be  construed  as  forcing  a  seller  to  compete  at  his  peril. 
A  'sales  manager  who  is  trying  to  compete  *  *  *  is  not,  of  course,  required 
to  become  a  detective  or  a  judge.'  A  businessman  who  must  operate  in  the 
pressures  of  the  marketplace  cannot  be  expected  to  conduct  a  survey  into 
his  competitor's  costs  or  to  prophesy  whether  the  competitor's  lower  price 
will  later  be  held  unlawful."' 
^Moreover,  a  serious  question  has  been  raised  as  to  whether  there  there  should 
be  rigid  and  absolute  insistence  that  the  price  met  must  be  a  lawful  one.  Com- 
missioner Maclntyre  has  said   that  "the  right  of  solf-defense  long  recognized 
is  available  only  to  counteract  wrongful  and  luilawful  conduct.  .  .  .  This  incon- 
sistenc.v  between  recognized  right  of  self-defense  and  what  has  been  provided 
in  the  way  of  self-defense  under  the  'good  faith  proviso'  is  left  unexplained  by 
the  [Supreme!  Court  and  the  Commission."  "" 

A  second  obstacle  to  the  meaningful  use  of  the  good  faith  defense  is  the  dogma 
that  a  seller  must  establish  that  he  was  meeting  a  particular  price  in  a  specific 
competitive  situation  and  that  he  cannot  meet  so-called  pricing  systems  or 
general  price  levels.^"  It  is  true  that  the  literal  language  of  the  statute  permits 
the  defense  only  to  meet  the  "equally  low  price  of  a  comi)etitor".  However,  the 
courts  have  traditionally  given  this  language  a  common-sense  reading.  The 
Supreme  Court  has  |)ointed  out  that  Section  2(b)  "does  not  place  an  inuiossible 
Iturden  uiton  sellers,""  and  the  First  Circuit,  in  reversing  a  Commission  holding 


<«Spp,  e.g..  S.  11.  SSth  Conff..  1st  Soss.  riflfi.S).  Thp  bills  introdiiced  would  have  made  the 
meetinjr  competition  defense  an  absolute  one  in  tliose  eases  where  a  diserimination  merely 
tended  to  "injnri",  destroy,  or  prevent  eoniiietition  with"  the  buyer's  eoiiipetitors.  lint 
would  have  perni'tted  the  rominission  to  disresard  the  meeting  eompetition  defense  where 
the  effect  of  the  i>"iee  discriminntioTis  was  "substantially  to  lessen  competition  or  tend  to 
create  a  monopoly".  See  frenerallv.  Rowe  2.^fi-04. 

"  rontinevtal  I'.nkhiq  Co..  Docket  No.  TR.'jn  (dc-ided  T")ec.  .'?1.  IOR:^).  p.  2. 

«  Tri-Ynllrif  Pnrldnri  Axi^nrintiori.  fiO  F.T.P    ll."!4.  llTfi  fdissentins  opinion). 

*^  Covtivrritnl  linkhifj  Co..  Docket  No.  7R30  (decided  Dec.  81.  196.3)  (separate  opinion  of 
Commissioner  Maclntvre).  p.  4, 

™E.!r.,  Cnllnwd!)  Mills  Co.,  Docket  No.  76.34  (decided  Feb.  10,  1964),  rev'd  —  F.  2d  — 
(5th  Cir.  1966). 

"  F.T.C.  v.  A.  E.  Staleij  Mfg.  Co.,  324  U.S.  746,  759. 
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that  a  seller  must  affirmatively  show  that  he  knew  the  exact  prices  of  com- 
petitors and  the  names  of  the  competitors  who  bid  the  price  that  he  was  meeting, 
recently  said : 

We  may  not  he  in  as  intimate  touch  with  the  ways  of  commerce  as  the 
Commission,  but  we  would  be  naive  indeed  if  we  believed  that  buyers  would 
have  any  great  solicitude  for  the  welfare  of  their  commercial  antagonists, 
seller-s.  The  seller  wants  the  highest  price  he  can  get  and  the  buyer  wants 
to  buy  as  cheaply  as  he  can,  and  to  achieve  their  antagonistic  ends  neither 
expects  the  other,  (jr  can  be  exi)ected,  to  lay  all  his  cards  face  up  on  the 
table.  Battle  of  wits  is  the  rule.  Haggling  has  ever  been  the  way  of  the 
market  place.  The  Commission's  requirement  is  unrealistic.^" 
The  recent  CaUairay  Milh'^  decision  in  the  Fifth  Circuit,  rejecting  the  Com- 
mission's holding  that  meeting  a  competitor's  discount  schedule  does  not  satisfy 
the  good  faith  defense,  is  the  latest  chapter  in  this  story.'^" 

Yet.  despite  the  repeated  efforts  of  the  courts  to  inject  a  note  of  realism  into 
the  interpretation  of  the  meeting  competition  defense,  the  administration  of  the 
law  appears  to  remain  unaffected.  How,  for  example,  can  one  harmonize  with 
Forstcr  and  CaUairajf  Mills  the  view  that  "general"  testimony  that  price  dis- 
criminations were  made  to  meet  competition,  "without  documentation  or  specific 
evidence",  is  never  sufficient  to  support  a  good  faith  defense,  and  that  to 
establish  the  defense  the  respondent  must  show  that  it  "'used  reasonable  diligence 
in  verifying  the  existence  of  a  lower  price  to  a  competitor"?  How  does  one  verif.y 
a  competitor's  priceV  Suppose  that  a  buyer  tells  his  supplier  that  he  must 
grant  him  a  6%  discount  off  list  price  or  lose  his  business  to  a  competitor. 
Under  the  prevailing  view,  the  seller  presumably  cannot  accept  the  buyer's 
statement  at  face  value,  even  though  its  obvious  purport  is  that  a  6%  discount 
is  necessary  to  meet  the  competitor's  price.  Would  you  counsel  your  client  to 
call  his  competitor,  ask  him  what  price  he  is  charging,  and  then  charge  exactly 
the  same  price?  Or  would  .you  be  afraid  that  your  advice  might  lead  your  client 
straight  to  an  indictment  for  illegal  price  fixing?  And  just  what  would  be  hap- 
pening to  the  customer  while  your  client  is  wandering  about  making  diligent 
efforts  to  verify  the  competitor's  price  which  he  has  been  told  either  to  meet 
or  "get  out"? 

Suppose  too  that  your  client's  competitor  publishes  a  new  volume  discount 
schedule.  Is  your  client  within  the  good  faith  defense  if.  being  generall.v  aware 
that  Ms  list  prices  are  similaa-  to  his  comi>etitor's,  he  simply  adopts  the  new 
discount  schedule  published  by  his  competitor?  Or  is  he  meeting  a  "pricing 
system"?  If  so,  how  else  can  he  practically  meet  his  competitor's  new  low  prices? 
Should  not  "price"  in  the  meeting  competition  defense  receive  a  flexible  inter- 
pretation enabling  a  seller  to  meet  the  necessities  of  competition?  The  Com- 
mission has  held,  for  example,  that  where  a  seller's  product  ordinarily  commands 
a  higher  price  in  the  nuirketplace  because  of  consumer  preferences,  he  is  beating, 
not  meeting,  competition  when  he  lowers  his  price  to  equal  that  of  his  competitor's 
product,  traditionally  selling  at  a  lower  price.^  Should  not  a  similar  principle 
apply  in  the  converse  situation :  Where  a  seller  finds  that  buyers  have  a  prefer- 
ence for  a  competitor's  product  resting  on  other  factors  than  price  alone,  should 
he  not  be  permitted  to  charge  a  cniiipefifive  price,  one  capable  of  overcoming 
such  consumer  preferences,  even  if  it  means  "l)eating"  his  competitor's  price? 
Finally,  the  good  faith  defense  has  been  seriously  restricted  by  the  doctrine 
that  it  can  only  be  used  "defensively"  to  retain  old  customers  rather  than 
"aggressively"  to  ol)tain  a  new  customer  or  in  anticipation  of  pricing  practices  of 
a  comi>etitor.  Aside  from  the  fact  that  the  distinction  is  practically  unworkable,^ 
it  does  not  make  economic  sense.  How  can  it  conceivably  be  consistent  with  a 
competitive  philosophy  that  a  seller  is  prohibited  from  competing  in  price  with 
a  rival  in  order  to  obtain  new  customers?'"'  This  doctrine  has  already  been 
rejected  by  one  court."  Nevertheless,  the  Commission  apparently  continues  to 
adhere  to  it. 


-■^  Forster  Mfq.  Co.  v.  F.T.C..  ?,?,^  F.  2cl  47.  5.5-.')6  (Ist  Cir.  1964). 

'-^  CaUawaif  MiU.i  Co.  v.  F.T.C..  —  F.  2(1  —  {.5th  Cir.  196fi). 

^^  Callaway  Mills  Co..  Docket  No.  76.S4  (dpcidpd  Feb.  10,  1964)  :  American  Oil  Co..  60 
F.T.C.  1786.  1810-11  :  Anheuser-Busch.  Inc.,  54  F.T.C.  277,  302  ;  see  F.T.C.  v.  Borden  Co., 
3S.S  U.S.  637.  646-47.  6.57—58. 

"■■^  Rowe.  Price  Discrimination .  Competition,  and  Confusion:  Another  Look  at  Rohinson- 
Patman,  60  Yalp  L.  .T.  929.  970  (1951)  :  Austprn.  Inconsistencies  in  the  Law,  CCH  S.vm- 
posiiim  :  Business  Practices  Under  Federal  Antitrust  Laws  158.  167   (1951). 

^^  "How  could  any  antitrust  law  be  interpreted  to  mean  th.it  you  can  meet  competition 
to  hold  an  existing  customer,  but  not  to  get  new  ones?  Is  that  at  all  consistent  .  .  .  with 
the  Sherman  Act  which  makes  it  a  per  se  olfense  to  allocate  customers  or  to  attempt  to 
monopolize  vour  own  customers?"  79  Harv.  L.  Rev.  921,  924-25  (1966). 

="  Sunshine  Biscuits,  Inc.  v.  F.T.C,  306  F.  2d  48  (7th  Cir.  1962). 
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A  real,  and  fundamental,  conflict  in  public  policy  does  exist  with  respect 
to  the  meeting  competition  defense.  It  cannot  be  resolved  by  reading  unreason- 
able and  inflexible  standards  into  the  defense.  For  the  consequence  is  to  deny 
the  defense  in  situations  where  it  should  clearly  be  available  as  a  means  of  pro- 
tecting competition  at  the  seller  level.  The  task  is  to  determine  the  relative 
values  which  we  are  to  assign  to  the  protection  of  competition  at  the  seller  level 
and  to  the  protection  of  competition  at  the  buyer  level,  and  to  strike  an  appro- 
priate balance.  Professor  Edwards  has  stated  the  issue  very  clearly: 

The  policy  of  the  law  should  be  to  reconcile  so  far  as  possible  two  objec- 
tives :  freedom  for  businessmen  to  price  their  goods  flexibly  in  response  to 
the  varying  pressures  of  the  market,  and  curbs  on  exercise  of  that  freedom 
in  ways  that  thwart  the  objectives  of  the  statute  as  to  competition  and 
competitive  opportunity.  One  may  describe  the  reconciliation  in  different 
ways  by  placing  primary  emphasis  on  the  one  objective  or  the  other.  Thus, 
one  may  say  that  freedom  of  business  price  policy  should  be  limited  only 
for  clear  reason,  or  that  the  law  should  protect  the  public  against  the  evils 
of  price  discrimination  in  a  way  that  leaves  as  much  freedom  as  possible. 
Under  either  formulation,  what  must  be  sought  is  a  balance  that  reconciles 
the  liberty  of  the  enterprise  with  the  continuance  of  liberty  in  the  rela- 
tionships among  their  enterprises  and  among  consumers.^ 
It  is  important  that  the  question  be  brought  out  iuto  the  open  and  that  a 
rational  and  considered  choice  be  made. 

VI. 

No  provision  of  the  Robinson-Patman  Act  has  been  subjected  to  more  attack 
than  Section  2(c) — the  so-called  brokerage  section.  Enforcement  of  Section  2(c) 
has  been  criticized  not  only  as  inconsistent  with  broad  antitrust  policies  but  as 
irrelevant  even  to  the  objectives  of  a  price  discrimination  law.  At  one  time, 
enforcement  of  the  Robinson-Patman  Act  meant  principally  enforcement  of 
Section  2(c).  Those  days  appear  to  be  over.^*  And  recent  decisions  by  the  Com- 
mission and  the  courts  indicate  that  ancient  dogmas  are  beginning  to  wither." 
This  may  eliminate  some  of  the  more  astonishing  absurdities  which  were  in- 
volved in  earlier  enforcement  activities,  and  make  the  section  a  less  inviting 
vehicle  for  an  easy  route  to  a  cease  and  desist  order. 

Nevertheless,  old  and  cherished  doctrines  die  hard."^  Anomalies  still  occur,  at 
least  in  treble  damage  actions."-  There  always  exists  the  po.ssibility  that  2(c)  may 
once  again  play  a  prominent  role  in  Commission  enforcement  policy ;  "^  at  all 
events,  serious  questions  are  raised  about  the  utility  or  desirability  of  an  abso- 
lute prohibition  of  this  kind  in  the  scheme  of  a  price  discrimination  law. 

Section  2(c)  prohibits  the  payment  of  brokerage,  or  allowances  "in  lieu  of 
brokerage,"  to  the  buyer  or  its  agent  "except  for  services  rendered."  The  section 
was  aimed  at  specific  pi'actices  which  existed  in  the  food  retailing  industry  at  the 
time  the  Act  was  passed.  In  order  to  avoid  the  prohibition  on  price  concessions 
in  Section  2  of  the  original  Clayton  Act,  large  chain  buyers  used  a  number  of 
devices  for  obtaining  disguised  indirect  price  concessions.  One  of  these  was  to  set 
up  a  dummy  broker  who  in  fact  performed  no  brokerage  services  but  was  merely 
an  agent  of  the  buyer.  The  buyer  would  then  demand  that  the  seller  pay  "broker- 
age" to  the  dummy.  In  other  circumstances  the  chain  would  simply  demand  that 
the  seller  pay  it  an  allowance  "in  lieu  of  brokerage"  on  the  pretext  that  it  had 
saved  the  seller  part  or  all  of  its  brokerage  costs.  Again,  no  brokerage  services 
would  be  performed,  and  very  often  the  allowance  to  the  buyer  would  come  out 


68  Edwards  580. 

S9  Spo  Rowo,  The  Fohinson-Patman  Act — Thirty  Tears  Thereafter,  .30  ABA  Antitrust 
Section  Rpp.  9.  14  (lOfiO). 

eo  Compare  Edmard  Joseph  Hriihn.  Docket  No.  SOfiS  (decided  Dec.  26.  1962),  Grntrnl 
Retniler-Owned  Grocerx.  Ivr.  v.  F.T.C..  .317  F.  2d  410  (7th  Cir.  1963).  F.T.G.  v.  Henni 
Brnch  rf  Co.,  363  U.S.  166.  173,  rhomnxriUe  Chair  Co.  v.  F.T.C..  306  F.  2d  .541  (5th  C\r. 
1962).  with  Modern  MarketinQ  Service.  Inc.  v.  F.T.C..  149  F.  2d  970  (7th  Cir.  194.")  ; 
Bouthqate  Brol-cmne  Co.  v.  F.T.C..  150  F.  2d  607  (4th  Cir.  1945)  ;  liiddlc  PurchOKinq  Co. 
V.  FTC..  96  F.  2d  6S7  (2d  Cir.  1938)  :  F.T.C.  v.  IJcrxoq.  150  F.  2d  450  (2d  Cir.  1945). 

81  See  FlotiJl  Prndiict.i.  Inc..  Doclcet  No.  7226  (decided  .Tune  26,  1964),  rev'd  on  other 
grounds  unrelated  to  Section  2(c).  —  F.  2d  —  (9th  Cir.  1966). 

'■■^  Rniiqrn  v.  !VtrrJi)iq  Nelson  rf  Sov.s.  351  F.  2d  851  (9th  Cir.  1965).  cert,  denied.  383  F.S. 
936:  Empire  Rrn/on  Yarn  Co.  v.  American  Viscose  Corp.,  354  F.  2d  182  (2d  Cir.  1966) 
(rehenrinjr  en  banc  pending). 

"^Kecently  at  a  public  hearine  held  before  the  Commission  relatinar  to  the  competitive 
effects  of  drop-shippinjr  in  the  antoinotive  parts  replacement  market,  a  proposal  was  made 
by  one  industry  proup  that  the  Commission  enter  a  new  stage  of  Robinson-Patman  enforce- 
ment in  that  industry  via  Section  2(c). 
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of  the  pocket  of  a  legitimate  broker  who,  iu  such  transactions,  would  receive  no 
brokerage  or  would  be  required  to  share  his  brokerage  with  the  buyer.^ 

The  pur})f)se  of  the  ))r()kerage  section  was  to  force  these  disguised  transactions 
out  into  the  open  by  imposing  upon  them  an  absolute  prohibition.  With  respect 
to  these  practices,  the  Act  quickly  had  the  desired  effect.  Very  soon  after  its 
passage,  chains  changed  their  methods  of  doing  business  in  an  effort  to  conform 
to  the  provisions  of  flection  2(c). 

In  fact,  the  history  of  enforcement  under  2(c)  has  had  very  little  relation  to 
the  practices  which  it  was  designed  to  condemn.  It  lias  been  fre(iueiitiy  noted  that 
the  main  impact  of  2(c)  enforcement  was  not  upon  large  buyers  at  all;  it  was 
felt  rather  by  small  sellers  and  buyers.  In  one  series  of  cases  it  was  used  to  crip- 
ple the  activities  of  voluntary  and  cooperative  buying  groups  designed  to  enable 
small  buyers  to  compete  with  the  large  chains."^  Ultimately,  the  main  function 
of  the  section  was  to  protect  a  single  type  of  middleman,  the  "independent 
broker,"  against  competition  from  other  channels  of  distribution.*''  The  Commis- 
sion became  an  arbiter,  determining  which  methods  of  transacting  busine.ss  were 
"legitimate"  according  to  a  standard  which  bore  no  relationship  to  their  impact 
on  competition. 

This  di-stortion  of  Section  2(c)  came  about  through  the  early  devitalization 
of  the  exception  provided  for  ca.ses  in  which  legitimate  services  were  rendered, 
as  well  as  through  the  erection  of  the  dogmas  that  a  "true  broker"  cannot  serve 
two  masters  and  that  a  buyer's  agent  could  not  perform  legitimate  services  for 
the  seller  for  which  he  was  entitled  to  compensation.'^  In  the  buying  group  cases 
the  voluntary  wholesaler  performed  an  important  function  of  promoting  the 
seller's  private  label  goods  to  the  members  of  the  voluntary  group.  Yet,  the.se 
services  were  ignored.  In  the  garment  industry,  distributors  in  various  parts 
of  the  country,  in  order  to  maintain  contact  and  keep  in  close  touch  vn.th  fashion 
and  style  changes  at  the  center  of  the  garment  trade  in  New  York  City,  find  it 
necessary  to  maintain  arrangements  with  so-called  resident  buyers  whose  oflSces 
are  located  in  New  York.  These  resident  buyers  perform  a  valuable  function  both 
for  the  seller  and  the  buyer,  bringing  them  together.  In  some  instances  the  fee  of 
the  resident  buyer  is  paid  by  the  distributor,  and  in  others  by  the  seller.  The 
resident  buyer  is  in  no  sense  a  dummy ;  his  activities  bear  no  relationship  to  the 
activities  of  the  chains  which  brought  about  passage  of  Section  2(c)  ;  he  in 
fact  performs  a  valuable  marketing  and  distribution  function  in  the  garment 
industry.  There  is  no  reason  to  believe  that  payment  to  the  resident  buyer  by 
the  seller  discriminates  in  favor  of  large  buyers  or  in  fact  results  in  any  discrimi- 
nation at  all.  There  is  certainly  no  evidence  that  the  practice  is  in  any  way 
harmful  to  competition  in  the  garment  industry.  Yet,  the  practice  of  payment 
by  the  seller  has  been  held  to  be  a  violation  of  Section  2(c).** 

Similarly  absurd  results  occurred  in  the  Commission's  ca.ses  against  "buying 
brokers"^concededly  legitimate  and  independent  brokers  who,  in  acting  as 
intermediaries  between  small  suppliers  and  small  wholesalers,  bought  for  their 
own  account  and  took  title  to  the  goods.  Ignoring  the  realities  of  the  situation,  the 
Commission  held  that  such  brokers  having  taken  title  to  the  goods  were  them- 
selves the  buyers  and  that  in  receiving  "brokerage"  had  literally  violated  Section 
2(c).*''*  In  summarizing  the  effects  of  these  cases.  Professor  Edwards  concluded 
that  "Viewed  as  a  whole,  the  brokerage  cases  appear  to  include  many  that  did 
not  express  the  central  purposes  of  the  Robinson-Patman  Act  and  that  had  effects 
partly  inconsistent  with  those  purposes.  .  .  .  Several  .  .  .  ca.ses  have  forced  vol- 
untary chains  and  cooperatives  to  look  for  their  income  to  other  sources  than 
sales  commissions  and  to  rely  for  their  usefulness  on  service  functions  or  co- 
operative buying  rather  than  on  an  ambiguous  .agency  relationship  to  buyers 
and  sellers.  This  group ■  of  cases  has  done  something  to  weaken  the  voluntary 
organizations  in  their  struggle  against  the  corporate  chains.  Two  cases  have 
prevented  buyers  from  continuing  to  obtain  market  information  at  a  discount, 
apparently  with  no  other  significant  effect.  In  reducing  the  fluidity  of  the  ac- 
tivities of  buying  brokers,  several  cases  have  substantially  impaired  the  com- 
petitive strength  of  small  wholesalers  who  are  dependent  on  [less-than-carload 


"*  Spp  F.T.C.  v.  Henru  Broch  rf  Co..  36.S  U.S.  166.  168-69  :  Flotill  Products,  Inc.,  Docket 
No.  7226  (dPcided  June  26,  lfl64)  (dissenting  opinion  pp.  1-7)  ;  F.T.C.  Final  Report  on 
the  Chain  .Sforp  Tnvextignfion.  S.  Doc.  4,  74th  Cons.,  1st  Soss.  62-63  (1935)  ;  Rowe  332-37. 

'^^  Modern  Marketivg  Fiervice.  Tnc.  v.  F.T.C.  supra;  Independent  Grocers  Alliance  Dis- 
trihiition  Co.  v.  F.T.C.  203  F.  2d  941  (7th  Cir.  1953). 

^  Attorney  General's  Report  191. 

67  See.  0.,?'..  Mo'^ern  M<n-l;rt>nri  t^rrrice,  Tnc.  v.  F.T.C,  supra;  Sonthgate  Brokerage  Go. 
V.  F.T.C.  supra  ;  Briddle  Purchasing  Co.  v.  F.T.C,  supra. 

«s  F.T.C  v.  Hersog,  supra. 

«»  Sonthgate  Brokerage  Co.  v.  F.T.C.  supra. 
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lot]  purchases  and  of  the  brokers  who  serve  them,  and  probably  have  also 
weakened  smaller  prtxlucers  in  their  competition  with  large  producers."  ™  Anoma- 
lous results,  indeed,  for  a  piece  of  antitrust  legislation  whose  avowed  aim  is  to 
protect  the  small  businessman  ! 

As  I  have  already  pointed  out.  the  tide  may  have  turned,  and  greater  recogni- 
tion seems  to  be  accorded  the  view  that  a  middleman  rendering  legitimate  dis- 
tribution services  is  entitled  to  compensation  for  those  services,  and  that  he 
should  not  be  deprived  of  the  compensation  he  has  earned  by  labeling  it  "broker- 
age" or  a  payment  "in  lieu  of  brokerage"."  Is  it  not  time  that  we  also  reexamined 
the  view  that  a  buyer,  even  a  large  chain  buyer,  who  in  fact  legitimately  reduces 
the  seller's  brokerage  costs  through  his  methods  of  buying  is  not,  as  has  been 
previously  held,  receiving  an  illegal  brokerage  payment  when  the  price  to  him 
is  reduced  accordingly.'"  but  is  in  fact  receiving  a  legitimate  reduction  based  on 
a  cost  saving  to  whose  benefit  both  he  and  the  ultimate  consumer  are  entitled? 
And  finally,  is  it  not  an  appropriate  time  to  reexamine  Section  2(c),  the  un- 
fortimate  temptation  its  per  se  nature  has  in  the  past  provided  for  an  "easy" 
route  to  the  entry  of  an  order,  and  the  proper  function  which  a  "phony  broker- 
age" prohibition  serves  in  the  scheme  of  antitru.st  and  a  price  discrimination  law? 

VII. 

Section  2(d)  of  the  Act  al.so  raises  critical  questions  of  public  policy,  especially 
becau.se  of  the  increased  enforcement  activity  under  that  section  in  the  last  few 
years.  That  section  prohibits  a  supplier  from  granting  advertising  and  promo- 
tional allowances  unless  such  allowances  are  made  available  on  proportionally 
equal  terms  to  all  purchasers  comi^eting  in  the  resale  of  its  products.  Lilie 
Section  2(c),  it  is  a  per  se  statute  for  which  no  proof  of  injury  to  competition 
is  required  and  no  cost-justification  defense  is  available.  Unlike  2(c),  how- 
ever, the  courts  have,  over  the  opposition  of  the  Commission,  read  the  meeting 
competition  defense  into  Section  2(d).  However,  the  adaptation  of  that  defense 
to  the  context  of  promotional  allowances  has  yet  to  be  fully  explored.'" 

There  are  a  number  of  questions  of  current  importance  under  Section  2(d), 
such  as  whether  a  supplier  who  makes  advertising  allowances  available  to 
large  direct  buying  retailer  customers  must  also  make  them  available  to  its 
wholesale  customers  selling  to  retailers  in  competition  with  the  direct  buying 
retailers,'*  or,  as  I  have  suggested,  to  the  retailer  customers  of  such  whole- 
salers." These  questions  must  be  examined  in  the  context  of  the  fundamental 
purpo.se  of  2(d)  and  the  enforcement  policy  which  has  evolved  under  it. 

The  background  of  this  section  is  similar  to  that  of  Section  2(c).  Section  2(d) 
had  its  origin  in  the  view  that  promotional  and  advertising  allowances  were 
forms  of  disguising  price  rebates.  By  making  the  prohibitions  of  2(d)  absolute, 
it  was  hoped  to  force  such  disguised  rebates  out  into  the  open  as  price  conces- 
sions where  they  could  be  dealt  with  under  the  price  discrimination  sections.'* 
However,  to  treat  all  promotional  allowances  as  disguised  price  rebates  obviously 
conflicts  with  commercial  realities.  Cooperative  advertising  between  supplier  and 
distributor  is  an  important  and  legitimate  promotional  device.  Allowances  which 
are  part  of  such  a  program  are  certainly  not  disguised  rebates.  They  are  pay- 
ments in  compensation  for  legitimate  and  earned  promotional  services. 

This  fact  raises  two  important  questions.  The  first  goes  to  the  very  heart  of 
Section  2(d)  as  enacted.  Should  a  supplier  be  prevented  from  making  maximum 
effective  use  of  a  restricted  advertising  budget  through  a  selective  cooperative 
advertising  program,  even  where  such  a  program  in  no  way  injures  the  competi- 
tive process?  Take  for  example  the  case  of  a  small  dress  manufacturer  who 
has  a  small  advertising  budget.  If  he  wishes  to  engage  in  a  cooperative  pro- 
motional program,  the  law  requires  him  to  make  available  any  allowances  on 
proportionally  equal  terms  to  all  his  customers.  If  it  were  not  for  Section  2(d), 


™  Edwards  l.^O-.'il. 

"^Edward  .Joscpli  Hrnhi/  v.  F.T.C..  .tiinrn  :  Central  Rcfailrr-Oirnefl  Grorcrx.  Inc.  x. 
F.T.C.,  supra;  Thomnsrille  Chair  Co.  v.  F.T.C..  xiiprn  :  see  F.T.C.  v.  Henn/  Broch  d  Co., 
supra. 

'"-  Crreat  AfJavfic  't  Pacific  Tea  Co.  v.  F.T.C.  lOn  F.  2rl  OCT  r:vi  Oiv.  1039). 

"  Spp  Erquixitc  Form  Tiraf<xicrc.  Tnc.  v.  F.T.C.  .".01  F.  2d  499  (D.C.  Cir.  1961),  cert, 
denied.  .Sfi9  TT.S.  SSS.  and  the  aiijieal  followinc  remand.  Trade  Res:.  Rep.  (1965  Trade 
Cases)  TI71.  491   (D.C.  Cir.  196.5). 

^*  See  Fred  Mei/er,  Tnc.  v.  F.T.C,  —  F.  2d  —  (9th  Cir.  1966)  (rejecting  the  Commis- 
sion's position) , 

''^  See  Fred  Metier.  Tnc.  Docket  No.  7492  (decided  AFarch  29.  196.''.)    (dissenting  opinion). 

"">  Simplicity  Pattern  Co.  V.  F.T.C,  360  U.S.  55,  68-70. 
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a  rational  manufacturer  in  sucli  circumstanres  would  clioose  those  retail  out- 
lets with  the  greatest  prestige  and  contine  his  advertising  to  them.  Ohviously, 
an  important  part  of  the  value  of  cooperative  advertising  to  the  manufacturer 
lies  in  the  desirability  of  linking  one's  product  with  the  name  of  a  well-known 
and  reputable  retailer.  To  require  him  to  give  advertising  allowances  to  re- 
tailers who  cannot  effectively  promote  his  product,  or,  worse  yet,  to  those  whose 
public  image  he  positively  does  not  want  to  link  himself  with,  is  to  I'equire  him 
to  allocate  his  advertising  resources  irrationally  and  uneconomically.  Indeed, 
it  also  puts  him  at  a  disadvantage  with  his  more  powerful  and  larger  compe- 
titors who  may  find  that  because  of  their  superior  advertising  resources  they 
need  not  engage  in  any  cooperative  advertising  program.  The  rigid  require- 
ments of  Section  2(d),  as  currently  administered,  thus  raise  serious  questions 
of  public  policy.  Once  again,  Professor  Edwards  has  put  the  issue  clearly : 

The  general  policy  of  the  law  in  a  free  private-enterprise  system  is  to 
leave  bu.vers  free  to  choose  their  sources  of  supply,  to  buy  as  much  as  they 
want  from  these  sources  in  such  proportions  as  they  wish,  and  to  pay  the 
market  value  of  what  they  buy.  The  application  of  these  principles  to  pur- 
chasers of  advertising  would  suggest  that  it  is  inappropriate  to  require  a 
buyer  of  advertising  service  to  buy  it  from  all  his  customers  if  he  buys  it 
from  any  and  to  buy  it  from  them  in  stated  proportions  to  which  propor- 
tionate values  are  arbitrarily  assigned.  One  might,  with  similar  logic,  re- 
quire a   steel  manufacturer  to  buy  railroad  transportation   service  from 
every  railroad  in  proportion,  not  to  his  need  for  service  from  each,  but  to 
the  amount  of  his  steel  products  purchased  by  each." 
I  do  not  suggest  that  this  question  of  public  policy  raised  by  Section  2(d)  is 
simple  or  easily  resolved.  If  a  manufacturer  may  budget  his  cooperative  adver- 
tising program  so  as  to  select  those  purchasers  with  the  greatest  prestige,  the 
result  may  be  to  confer  substantial  competitive  advantages  on  large  buyers.  But, 
at  the  present  time.  Section  2(d)  does  not  require  any  assessment  of  competi- 
tive impact.  It  seems  to  me,  therefore,  that  the  issue  is  drawn  as  to  whether  so 
serious  an  interference  with  a  supplier's  discretion  in  allocating  his  advertising 
resources  is  .iustified,  in  the  absence  of  an  inquiry  whatsoever  as  to  effect  on 
competition.  The  utility  of  a  per  se  approach  in  this  area  remains  highly  uncer- 
tain, at  the  very  least. 

Current  enforcement  policy  under  Section  2(d)  also  raises  a  second  and  some- 
what related  question.  In  determining  whether  a  program  of  promotional  allow- 
ances is  "available"  on  proportionally  equal  terms,  the  Commission  requires  that 
a  program  be  functionally  available  to  all  customers.  Some  customers,  because 
of  the  low  volume  of  their  purchases,  might  be  entitled  to  allowances  so  small 
that  they  could  not  be  used  for  certain  advertising  media,  such  as  newspaper 
advertising.  The  Commission  has  taken  an  increasingly  rigid  attitude  in  this 
regard,  insisting  that  a  supplier,  in  order  to  meet  the  "availability"  require- 
ments, must  offer  his  customers  alternative  promotional  programs  which  would 
be  economically  and  functionally  feasible  for  all  customers.'* 

This  means  that  not  only  is  a  supplier  not  free  to  select  the  retailers  with 
whom  he  will  engage  in  cooperative  advertising.  l)ut  he  is  not  free  to  choose  the 
advertising  media  which  have  value  to  him.  Indeed,  as  currently  interpreted, 
2(d)  may  require  the  payment  of  allowances  for  "promotional"  services  which 
are  actually  useless  to  the  su])plier.  and.  from  the  standpoint  of  selling  his  prod- 
uct, entirely  worthless.  I  have  recently  pointed  out  that  this  approach  is  not 
required  by  the  language,  policy,  or  legislative  history  of  Section  2(d).'®  And, 
indeed,  by  requiring  a  misallncation  of  economic  resources  for  wasteful  or  use- 
less advertising,  present  enforcement  policy  may  bring  Section  2(d)  into  direct 
conflict  with  the  objectives  of  antitrust  policy.  This  issue,  too,  requires  thorough 
reappraisal. 

VIII. 

Perhaps  the  most  critical  question — one  whose  solution  may  obviate  some  of 
the  problems  that  have  been  mentioned  here — is  how  to  reorient  enforcement 
policy  so  as  to  focus  on  the  central  evil  at  which  the  Robinson-Patman  Act  was 
aimed,  i.e..  the  misuse  of  large  buying  power.  The  Robinson-Patman  Act  was 
passed  "to  curb  and  prohibit  all  devices  by  which  large  buyers  gained  discrimina- 
tory   preferences    over    smaller    ones    by    virtue    of    their    gi-eater    purchasing 


■"Edwards  1.58-59. 

■8  House  of  Lorrln.  Inc.,  Docket  No.  8631  (decided  .January  18.  1966). 

™  House  of  Lords,  Inc.,  supra  (dissenting  opinion),  pp.  10-23. 
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power."  ^  In  the  words  of  its  principal  draftsman,  "buying  power  is  the  source 
of  the  evil.  The  seller  is  merely  an  innocent  victim  compelled  usually  in  self- 
defense  to  grant  the  concessions  demanded."  '^  From  its  inception,  however,  en- 
forcement of  the  Robinson-Patman  Act  has  been  directed  almost  entirely  against 
the  seller. 

In  part,  this  derives  from  the  failure  of  the  original  draftsmen  who,  although 
concerned  mainly  with  buying  power,  constructed  the  Act  to  emphasize  prohibi- 
tions on  discrimination  by  the  seller.  The  heart  of  the  Act  is  in  Section  2(a). 
i:ven  Section  2(f)  which  is  directed  at  the  buyer,  makes  his  liability  turn  upon 
whether  the  seller  has  violated  Section  2(a).  Section  2(d)  is  perhaps  the  best 
illustration  of  the  divergence  between  the  provisions  of  the  statute  and  its  under- 
lying purpose  to  curb  the  abuse  of  concentrated  buying  power.  Although  en- 
acted to  prevent  big  buyers  from  obtaining  price  rebates  disguised  as  promotional 
allowances,  it  is  in  terms  directed  solely  at  the  seller,  saying  nothing  whatsoever 
about  the  buyer. 

The  Commission's  efforts  to  remedy  the  oversight  in  Section  2(d)  may  be 
especially  instructive  for  any  refashioning  of  the  price  discrimination  law.  In 
many  instances  suppliers  are  confronted  with  a  uniform  demand  from  a  large 
chain  buyer  for  discriminatory  promotional  allowances.  Where  such  a  demand 
is  made  of  each  of  his  competitors,  and  the  business  of  the  chain  is  vital  for 
his  survival,  the  supplier  usually  has  no  choice  but  to  go  along.  But  since  in 
such  circumstances,  each  supplier  may  be  meeting  competition  in  good  faith, 
he  may  have  a  complete  defense  to  a  Section  2(d)  charge.  The  Commission, 
recognizing  both  this  dilemma  and  the  fundamental  objective  of  the  Robinson- 
Patman  Act  to  curb  the  abuse  of  large  buying  power,  announced  that  the  "enforce- 
ment policy  best  calculated  to  achieve  the  ends  contemplated  by  Congress"*^ 
was  one  directed  at  the  buyer  inducing  the  discriminatory  promotional  allow- 
ances, throxigh  a  proceeding  under  Section  5  of  the  FTC  Act.^^ 

A  proceeding  under  Section  5  against  the  large  and  powerful  buyer  may  not 
only  remove  the  inequity  of  proceeding  against  the  weak  seller  who  is  the  buyer's 
victim.  It  may  also  eliminate  the  paradoxes  generated  by  the  meeting  competi- 
tion defense  which  were  discussed  earlier.  Section  2(b),  of  course,  recognizes  a 
seller's  legitimate  interest  in  being  fi'ee  to  take  appropriate  defensive  action  in 
a  situation  of  competitive  necessity.  But  where  the  Commission  proceeds  under 
Section  5  against  a  buyer  who.  by  the  exercise  of  coercive  power,  is  the  very 
source  of  the  competitive  necessity  to  which  each  seller  must  respond,  is  it  not 
anomalous  to  permit  the  buyer  to  invoke  the  shelter  of  the  seller's  good  faith 
defense?  And  if  enforcement  of  the  Act  were  primarily  directed  at  the  buyer, 
rather  than  the  seller,  would  that  eliminate  the  policy  tensions  reflected  in  exist- 
ing controversy  over  the  meeting  competition  defense,  namely,  whether  competi- 
tion at  one  level  should  be  protected  at  the  cost  of  impairing  it  on  another  level? 
Finally,  would  not  a  Section  5  approach  directed  at  the  abuse  of  buying  power 
permit  a  more  precise  differentiation  of  those  practices  which  impair  competition 
from  those  which  reflect  the  legitimate  exercise  of  bargaining  pressure  upon 
which  a  competitive  economy  thrives? 

To  be  sure,  these  questions  are  easier  to  ask  than  to  answer.  Legal  rules 
unduly  restricting  buyers  in  exerting  pressure  for  lower  prices,  especially  where 
such  lower  prices  are  justified  by  efficiencies  and  ef'onomies  in  methods  of  buying, 
would  harm  competition.  Tlie  Supreme  Court  has  pointed  out  the  importance  of 
establishing  standards  which  reconcile  the  objectives  of  Section  2(f)  of  the 
Robinson-Patman  Act  with  broader  antitrust  policies.^  But  the  appropriate  line 
is  hard  to  draw.  Recently  the  Commission  has  tried  to  revivify  Section  2(f)  ; 
in  my  view,  the  impact  of  the  actions  it  has  taken  has  been  felt  largely  in  areas 
outside  the  central  concerns  of  the  Act.  The  great  majority  of  recent  2(f)  cases 
have  attacked  the  buying  practices  of  relatively  small  jobbers  who  have  banded 
together  to  form  buying  groups  in  the  automobile  repair  parts  after-market, 
possibly  as  a  defensive  measure  against  the  competition  of  powerful  chain 
bu.vers  or  the  competition  of  the  auto  manufacturers  themselves.^  The  jobbers 


80  F.T.G.  V.  Hevnj  Brnch  <f-  Co..  SR."^  TT.R.  Ififi.  IfiS. 

81  Onnted  in  Grrrnd  Union  Co..  r>7  F.T.C.  382.  420. 
^MoofJ  JnduslricH  V.  F.T.G. .  3.5.')  U.S.  411.  413. 

S3  Mfix  Factor  d-  Co.,  Docket  No.  7717  and  l^hulton.  Inc.,  Docket  No.  7721  (both  decided 
July  22.  li)M). 

s*  A  nfomntic  Catitren  v.  F.T.C.  .".4  0  T'.S.  fil . 

^  Alhamhra  Motor  Parts,  Docket  No.  fiSSO  (decided  Dec.  17.  1965)  (appeal  pending  in 
the  Ninth  Circuit)  :  yatiotial  Paris  Warehouse,  Docket  No.  S0:?9  (decided  Dec.  16,  1063), 
iiff'd  svh.  ■nom.  General  Anto  Supplies,  Inc.  v.  F.T.C,  .346  F.  2d  311  (7th  Clr.  1965)  ; 
Mid-Ronth  Distrihutors  v.  F.T.C,  29,1  F.  2d  512  (5th  Clr.  1061),  cert,  denied.  36«!  U.S.  S38  ; 
American  Motor  Specialties,  Inc.  v.  F.T.C,  278  F.  2d  225  (2d  Cir.  1060),  cert,  denied, 
364  U.S.  884. 
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involved  in  tliese  cases  are  hardly  the  type  of  large  buyers  at  whom  Section 
2(f)  was  originally  directed.  This  hardly  represents  the  reorientation  of  en- 
forcement policy  directed  at  large  buyers  which  has  been  suggested. 

IX. 

The  problems  I  have  discussed  do  not  exhaust  the  areas  in  which  the  Robinson- 
Patman  Act  and  its  administration  may  come  in  conflict  with  broader  antitrust 
policy.  But  it  should  be  clear,  I  believe  that  reexamination  of  the  law  is  essential. 
In  no  field  of  the  law  more  than  in  antitrust  is  there  need  for  periodic  review  of 
the  adequacy  of  existing  rules  and  procedures.  And  no  segment  of  our  antitrust 
laws  is  more  in  need  of  such  reappraisal  than  the  Robinson-Patman  Act.  A 
dynamic,  competitive  economy,  as  Mr.  Justice  Fortas  has  recently  reminded  us, 
cannot  afford  a  mechanical  or  sterile  aiititi-ust  jurisprudence  : 

"[A]ntitrust  ...  is  too  important  to  be  allowed  to  function  as  formula.  Its 
effects  upon  our  life  are  too  profound  for  us  to  permit  it  to  operate  as  mere 
ritual,  without  analysis  of  its  impact,  without  fundamental  reappraisal  of  its 
effect  upon  changing  institutions,  practices  and  problems,  and  without  direction. 
There  must  be  more  to  the  administration  of  antitrust  than  a  handbook  on  'how 
to  do  it'. 

«  «  «  «  *  *  * 

"...  [0]ne  would  hope  that,  by  now,  it  would  be  possible  really  to  survey 
the  past,  to  appraise  the  present  and  to  consider  the  future  in  terms  of  the  effect 
of  antitrust  policies,  theories  and  practices  as  they  are  and  as  they  might  be 
modified.  .  .  . 

*  *  *  *  #  * 

"I  know  that  fear  is  one  of  the  factors  inhibiting  economic  and  policy  diagnosis 
and  prognosis  of  antitrust.  Everybody  is  afraid  he  will  be  worse  off  if  the  reali- 
ties of  antitrust  are  confronted.  .  .  .  [B]ut,  after  all,  democracy  is  the  art  of 
living  dangerously,  and  antitrust  is  exceedingly  democratic.  And  as  I  see  the 
vast  changes  that  have  taken  place  in  production,  distribution  and  consump- 
tion—and the  even  greater  changes  that  are  imminent — I  become  more  convinced 
than  ever  that  we  cannot  providently  continue  to  play  the  game  of  antitrust- 
iu-the-dark.  I  hope  that  if  and  when  light  is  brought  to  bear  upon  the  economic 
and  social  effects  of  antitrust,  it  will  disclose  that  there  is  no  reason  to  abandon 
or  weaken  the  fundamental  policy  of  insisting  on  competition.  I  should  hope,  in- 
deed, that  it  would  lead  to  reexamination  of  our  theory  of  competition  and  to 
the  illumination  of  methods  and  standards  by  which  that  theory  can  be  more 
effectively — and  constructively — applied."  '° 

It  is  in  this  constructive  spirit  that  a  review  and  reappraisal  of  the  Robinson- 
Patman  Act  and  its  administration  should  be  undertaken. 


Antitrust  Enfobcement  :  Retrospect  and  Probpect 

(Remarks  by  Philip  Elman,  Federal  Trade  Commissioner,  Before  First  New 
England  Antitrust  Conference,  Sponsored  by  the  Boston  Bar  Association  and 
the  Greater  Boston  Chamber  of  Commerce,  Boston,  Mass.,  March  31,  1967) 

It  is  a  truism  that  the  biggest  and  best  agency  of  antitrust  enforcement  is  the 
private  bar.  When  businessmen  encounter  what  they  perceive  to  be  an  antitrust 
problem,  they  usually  seek  and  follow  the  advice  of  counsel — and  not  merely 
out  of  some  misguided  sense  of  civic  duty.  They  cannot  afford  not  to.  Business- 
men do  well  to  avoid  antitrust  litigation  like  the  plague.  It  is  burdensome,  time- 
consuming,  and  unsettling ;  and  it  can  be  very  expensive  indeed.  So  if  antitrust 
could  be  reduced  to  a  manual  of  simple  do's  and  don'ts  for  the  guidance  of  law- 
yers and  their  clients,  the  problems  of  enforcement  would  largely  disappear. 

But,  alas — and  this  explains,  too,  why  working  in  this  area  is  both  so  challeng- 
ing and  so  frustrating — the  elements  of  antitrust  are  charged  with  complexities 
and  contradictions.  We  begin  with  statutory  provisions  which  range  from  the 
majestic  generalities  of  the  Sherman  and  Federal  Trade  Commission  Acts  to  the 
specific  rigidities  of  the  Robinson-Patman  Act,  with  its  dazzling  complex  of  con- 
ditions, provisos,  justifications,  and  defenses.  Superimposed  upon  the  statutory 
provisions,  to  the  point  almost  of  obliterating  them  from  view,  is  an  impressive 

«30  ABA  Antitrust  Section  Rep.  131,  134-35   (address  given  April  14,  1966). 
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array  of  .iudicially  esUiblished  principles  extending  from  the  broad  and  amoriihous 
Rule  of  Reason  (in  capital  letters)  to  the  simple,  and  perhaps  oversimplified, 
])cr  se  rules.  And,  most  important  of  all,  these  principles  and  rules  must  be  ap- 
plied to  commercial  practices  and  transactions  of  every  type  and  description 
which,  more  often  than  not,  cannot  be  fitted  into  nice,  neat  pigeonholes,  because 
they  reflect  instead  the  infinite  variations  of  an  extraordinarily  dynamic  and 
expanding  economy. 

At  either  end  of  the  antitrust  spectrum — the  black-and-white  areas — relatively 
simple  and  easily  applied  rules  are  not  merely  sufiicient;  they  are  an  enforce- 
ment necessity.  In  regard  to  such  practices,  for  example,  as  agreements  of 
competitors  to  fix  prices,  divide  markets  or  territories,  or  boycott  suppliers,  rules 
and  presumptions  dispensing  with  elaborate  market  analysis  are  both  essential 
and  justified.  Where  business  behavior  is  demonstrably  predatory,  unfair,  or 
anticompetitive,  it  is  comparable  to  traditionally  criminal  or  tortious  conduct 
amenable  to  correction  by  traditional  .iudicial  remedies.  The  essence  of  a  per  se 
rule  is  that  the  practice  involved  should  be  condemned  outright,  whatever  the 
circumstances  of  its  use,  because  experience  luis  shown  that  the  gains  to  the 
public  from  its  absolute  prohibition  far  outweigh  any  possible  losses.  In  dealing 
with  such  conduct,  antitrust  enforcement  has,  I  think,  been  quite  successful. 
Here,  the  use  of  conventional  judicial  i)rocedures  and  remedies,  in  lawsuits 
brought  in  the  federal  courts  by  the  Antitrust  Division  and  private  plaintiffs, 
has  been  appropriate  and  effective. 

In  the  vast  and  largely  unexplored  middle  of  the  antitrust  spectrum,  however, 
lie  the  diflicult  and  complex  gray  problem  areas — from  which  have  come  such 
additions  to  our  vocabulary,  for  example,  as  congkmierate  mergers,  oligopoly 
power  and  undue  concentration,  "follow-the-leader"  pricing,  vertical  integration, 
reciprocity,  and  dual  distribution.  With  regard  to  questioned  conduct  in  these 
areas,  moral  judgments  are  usually  difficult  if  not  impossible,  and  generally 
irrelevant.  If  such  conduct  is  to  be  condemned,  it  should  be  because  of  its  unde- 
sirable economic  oi'  social  effects — and  not  l>ecause  those  who  engage  in  it  can 
be  found  to  have  acted  with  evil  or  predatory  motives. 

In  these  gray  areas,  antitrust  cannot  be  played  as  a  cops-and-robbers  game 
with  the  "good  guys"  on  one  side  and  the  "bad  guys"  on  the  other.  Here,  a  deter- 
mination that  certain  business  conduct  ought  to  be  forbidden  for  reasons  of 
public  polic.v  should  carry  no  necessary  connotation  of  unethical  or  immoral 
behavior:  indeed,  it  should  be  made  in  a  proceeding  and  in  an  atmosphere  where 
no  one  is  stigmatized  as  a  criminal  or  wrongdoer.  And  it  is  especially  in  relation 
to  trade  practices  falling  within  these  gray  problem  areas,  I  believe,  that  a 
specialized,  expert  administrative  agency,  not  functioning  like  a  prosecutor  or 
a  court  of  general  jurisdiction,  is  uniquely  qualified  to  make  an  indispensable 
contribution  to  antitrust  enforcement. 

We  have  grown  so  accustomed  to  litigation  in  the  courts  as  the  process  by 
wliich  the  antitrust  laws  are  enforced  that  we  forget  that  it  was  dissatisfaction 
with  this  process  which  led  Congress  in  1914  to  establish  the  Federal  Trade 
Commission.  There  was  a  general  feeling  then  that  the  Sherman  Act  was  ineffec- 
tive and  bred  too  much  uncertainty.  Many  believed  that  antitrust  enforcement 
by  means  of  lawsuits  brought  by  the  Attorney  General  had  failed  to  stem  a  rising 
tide  of  monopoly.  If  full-blown  Sherman  Act  violations  were  perhaps  amenable 
to  judicial  correction,  other  restrictive  practices,  less  palpable  but  no  less  harm- 
ful to  the  economy,  were  continuing  unchecked.  Congress  considered  that  the 
l>revention  of  such  re.straints  in  their  incipiency  was  too  big  and  complex  a 
job  for  untrained  judges,  unaided  by  expert  assistants  and  compelled  to  work 
within  the  limits  of  traditional  adversary  litigation.  There  was  widespread 
agreement  upon  the  need  for  an  independent,  expert  administrative  agency 
with  broad  and  flexible  powers  to  investigate  and  resolve  trade  regulation 
problems. 

It  was  not  contemplated  that  the  Commission  would  sit.  like  a  court,  as  a 
passive  arbiter  of  controversies  brought  to  it  fortuitously.  Its  role  was  to  be 
positive  and  constructive,  to  adopt  and  actively  pursue  planned  programs  and 
P()li<-ies  to  effectuate  the  basic  goals  of  the  antitrust  laws.  Uidike  a  court  or 
prosecutor,  the  Commission's  job  would  be  to  conduct  general  economic  studies 
and  investigations ;  to  spot  problem  areas  and  probe  for  practices  and  trends 
threatening  free  and  fair  competition:  and  to  identify  acts  and  practices  which, 
if  unchecked,  might  lead  to  full-blown  monopolies  or  unreasonable  restraints 
of  trade.  The  CommLssion  was  to  be  a  reservoir  of  information  on  the  structure 
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and  functioning  of  the  economy  and  speeitic  industries  and  marlvets — information 
wliicli  could  be  drawn  upon  not  only  by  the  Commission  but  by  the  Congress, 
the  President,  and  other  agencies  of  government  in  developing  sound  policies 
and  programs  in  the  held  of  business  regulation. 

As  the  legislative  history  of  the  Clayton  and  Federal  Trade  Commission 
Acts  shows,  "the  Congress  of  1914  intended  the  Commission  to  supplement,  and 
not  to  duplicate,  the  work  of  the  courts  and  the  Department  of  Justice  in  anti- 
trust enforcement.  The  creation  of  a  commission,  equipped  with  a  broad  array 
of  tlexible  powers  permitting  a  comprehensive  approach  to  trade  regulation 
pr()l)lems  in  their  full  dimensions,  reflected  a  basic  shift  in  emphasis:  from 
punishment  and  moral  opprobrium  to  administrative  adjustment,  correction, 
and  regulation. 

Yet,  today,  conventional  case-by-case  litigation  in  the  courts  continues  to  be 
the  principal  method  of  antitrust  enforcement,  even  in  those  gray  problem 
areas  where  novel  and  difficult  questions  of  law  and  policy  are  presented  that 
call  for  extensive  investigation  and  anal.vsis  of  complex  economic  facts.  Today, 
no  less  than  in  1914,  the  ability  of  courts  of  general  jurisdiction  to  handle  such 
questions  is  subject  to  inherent  limitations.  The  Supreme  Court,  in  particular, 
should  not  be  expected  to  act  as  a  High  Court  of  Trade  Regulation,  making 
determinations  of  public  policy  on  economic  issues. 

The  Federal  Trade  Commission,  on  the  other  hand,  was  intended  by  Congress 
to  overcome  the  inadequacies  and  weaknesses  of  judicial  enforcement.  As 
an  instrument  for  helping  make  the  antitrust  laws  more  certain,  more  pre- 
dictable, and  more  effective,  the  Commission  is  what  the  federal  judiciary  is  not : 
a  single  tribunal  whose  duty  is  trade  regulation.  Congress  considered  that  a 
commission  would  be  able  to  make  reliable  predictive  judgments  regarding  the 
competitive  effects  of  questioned  business  conduct.  An  administrative  agency 
has  methods  of  finding  facts,  and  basing  judgments  of  policy  on  its  accumulated 
knowledge  and  specialized  experience,  that  courts  do  not  generally  have.  A  judge 
typically  knows  about  a  general  economic  problem  little  more  than  what  he 
can  extract  from  the  record  of  the  particular  case.  A  commission,  however,  can 
and  should  draw  upon  its  collective  institutional  experience  and  expertise,  as 
well  as  relevant  economic  studies  and  reports.  Difficult  factual  and  policy 
determinations  required  under  the  merger  statute,  for  example,  are  most  reliably 
made  by  a  tribunal  constantly  immersed  in  problems  of  competition  and  trade 
regulation,  rather  than  by  a  tribunal  where  such  matters  may  be  novel  and 
esoteric. 

Consider,  for  example,  the  problem  of  conglomerate  mergers — where  determi- 
nations of  legality  cannot  be  based  on  a  "nose-counting"  of  competitors  or  simple 
market-share  data  but  may  require  detailed  examination  of  the  structure  and 
behavior  of  relevant  markets  or  industries.  The  probable  effects  of  the  merger 
on  concentration,  on  potential  competition,  and  barriers  to  entry,  may  be  of 
critical  importance  in  judging  its  legality.  But  to  obtain,  sift,  and  evaluate  such 
"complex  and  elusive"  economic  facts  is  not  a  task  for  which  courts  of  general 
jurisdiction  are  well  sxiited.  The  courts  may  perhaps — for  what  of  a  better 
alternative — adopt  drastically  oversimplified  tests  of  illegality.  But  if  the  statute 
is  too  strictly  enforced  in  the  name  of  simplicity,  there  is  an  obvious  risk  of 
unduly  retarding  economic  growth  and  efficiency. 

There  is  essential  truth  and  validity  in  the  cliche  that  a  regulatory  agency 
like  the  Federal  Trade  Commission  is  an  "arm"  of  the  Congress.  The  Commis- 
sion possesses  a  great  variety  of  functions  and  powers :  It  conducts  and  publishes 
economic  studies,  and  industry  and  market  analyses ;  it  proceeds  against  alleged 
violations  of  law ;  it  adjudicates,  and  issues  cease-and-desist  orders ;  and  it 
promulgates  general  rules,  guides,  and  statements  of  policy  and  enforcement  in- 
tentions. All  of  its  various  activities,  however,  should  be  directed  to  a  single 
central  objective :  the  formulation  and  administration,  within  the  general  scope 
and  limits  of  the  Commission's  statutory  authority,  of  a  body  of  subsidiary  prin- 
ciples, rules,  and  policies  effectuating  the  basic  regulatory  goals  established  by 
Congress.  In  all  that  it  does  and  should  do,  the  Commission  acts  as  the  surrogate 
of  Congress  and  the  delegate  of  defined  and  circumscribed  Article  I,  Section  8. 
legislative  power.  In  this  essential  and  crucial  respect  the  Commission  is  very 
different  from  a  prosecuting  arm  of  the  Executive. 

Almost  the  first  question  that  a  newcomer  to  antitrust  asks  is :  How  do  the 
Antitrust  Division  and  the  Federal  Trade  Commission  fit  together,  and  where 
does  the  jurisdiction  of  the  one  end  and  the  other  begin?  The  answer  usually 
given  is  that  their  responsibilities  are  concurrent  and  overlapping :   that  the 
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Antitrust  Division  enforces  the  Slierman  Act,  tlie  Commission  enforces  the  Fed- 
eral Trade  Commission  Act.  and  they  both  enforce  the  Clayton  Act.  One  must 
quickly  add,  however,  that,  as  the  Supreme  Court  has  held,  the  Federal  Trade 
Commission  Act  covers  not  only  all  conduct  which  violates  the  Sherman  Act, 
but  also  that  which  conflicts  with  the  basic  policies  of  the  Clayton  and  Sherman 
Acts.  The  area  of  overlap,  on  paper  at  least,  is  thus  very  extensive  indeed.  The 
next  question  is:  How  does  "coordination"  work  out  in  actual  practice?  The 
answer  is  that  there  is  a  very  satisfactory  liaison  arrangement  between  the  two 
agencies :  they  are  in  constant  daily  communication  to  make  sure  that  they 
do  not  get  in  each  other's  way  by  investigating  the  same  companies  at  the  same 
time  for  the  same  alleged  violations. 

It  seems  to  me  that  the  time  has  come  to  reassess  and  redefine,  in  a  more  mean- 
ingful way,  the  respective  functions  and  responsibilities  of  the  Antitrust  Division 
and  the  Federal  Trade  Commission.  We  should  develop  a  more  creative  and  fruit- 
ful relationship  between  the  two  agencies.  Cooperation  should  mean  more  than 
not  competing  with  each  other  for  the  same  defendants.  What  is  called  for  is 
a  merger  of  the  two  agencies'  respective  resources  and  skills.  They  should  form 
a  joint  venture  or  partnership  for  antitrust  enforcement. 

Specifically,  I  would  urge  that  the  Federal  Trade  Commission  should  concen- 
trate its  resources  on  fulfilling  the  role  for  which  it  was  originally  created  in 
1914.  The  Commission's  role  as  policeman  and  prosecutor  should  be  substantially 
deemphasized.  The  job  of  investigating  and  prosecuting  specific  violations  of 
law  by  particular  companies  can  be,  and  is,  handled  very  well  by  the  Department 
of  Justice;  the  Commission  was  not  created  by  Congress  to  duplicate  those 
functions.  The  Commission  should  look  to  those  areas  of  antitrust  enforcement 
where  an  administrative  agency,  with  distinctive  powers  of  gathering  and 
analyzing  economic  data,  has  special  competence.  Whether  through  adjudication, 
rule-making,  issuing  reports  and  guidelines,  or  otherwise,  the  Commission's 
primary  and  principal  job  should  be  to  assist  in  the  orderly  development  of  a 
coherent  body  of  antitrust  policies  and  doctrines,  in  harmony  with  economic 
realities  and  the  basic  regulatory  goals  established  by  Congress. 

In  no  field  of  the  law  is  there  greater  danger  that  slogans  and  shibboleths  will 
be  substituted  for  hard,  realistic,  and  dispassionate  analysis.  A  prime  function 
of  the  Federal  Trade  Commission  should  be  to  prevent  the  antitrust  laws  from 
degenerating  into  a  code  of  sterile,  ritualistic  verbal  formulas  unrelated  both 
to  the  facts  of  competition  and  the  needs  and  realities  of  our  economic  system. 
Especially  in  regard  to  the  gray  problem  areas  I  have  described,  the  Commission 
can  do  much  to  identify  and  analyze  unresolved  questions  of  trade  regulation 
law  and  policy. 

A  larger  and  more  creative  role  for  the  Federal  Trade  Commission  in  the 
scheme  of  antitrust  enforcement  would  also  imply  an  expansion,  not  a  diminu- 
tion, of  the  responsibilities  of  the  Department  of  Justice.  Specifically,  I  would 
favor  an  expansion  of  its  investigative  and  prosecutorial  functions  to  cover 
the  whole  area  of  antitrust  violations.  It  is  unfortunate  that  the  Antitrust  Divi- 
sion has  remained  relatively  aloof  from  the  kinds  of  unfair  and  anticompetitive 
trade  practices  which  the  Commission  deals  with  under  the  Robinson-Patman 
Act  or  the  Federal  Trade  Commission  Act.  As  the  Supreme  Court  has  stated, 
there  is  a  great  need  for  harmonizing  all  of  the  various  antitrust  provisions  into 
a  cohesive  body  of  law  and  policy. 

Where,  after  investigation,  the  Antitrust  Division  finds  a  probable  violation 
of  any  of  the  antitrust  laws,  it  should  have  a  choice  of  proceeding  either  in  a 
federal  district  court  or  before  the  Commission,  whichever  would  be  the  more 
appropriate  tribunal.  Especially  where  the  matter  falls  within  an  area  of  dem- 
onstrated Commission  expertise,  the  Department  may  consider  it  to  be  the 
proper  tribunal  in  which  to  try  the  case. 

This  proposal  does  not  necessarily  require  amendment  of  existing  law,  which 
permits  the  Attorney  General  to  intervene  in  Commission  proceedings  under  the 
Clayton  and  FTC  Acts.  (He  has  never  done  so.)  Nor  would  it  require  the  Com- 
mission to  abdicate  its  important  responsibilities  for  the  wise  selection  of  cases 
to  be  tried  before  it.  Where  cases  are  recommended  to  it  for  complaint  by  either 
the  Antitrust  Division  or  its  own  staff,  the  Commission  would  still  be  obliged 
to  assure  itself  that  initiation  of  a  formal  proceeding  would  be  in  the  public 
interest.  This  determination  could  and  should  be  made  by  the  Commission  with- 
out embroiling  itself  in  the  substantive  facts  and  evidentiary  details  of  the 
investigation.  Its  inquiry,  rather,  would  be  whether  the  case  is  of  such  a  nature 
that  trial  before  the  Commission,  rather  than  a  district  court,  would  be  more 
appropriate. 
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The  Commission,  I  repeat,  should  eschew  the  role  of  policeman  or  prose- 
cutor— a  job  better  left  to  the  Department  of  Justice.  A  Commission  member 
who,  at  the  pre-complaint  stage,  does  not  review  investigative  files  and  avoids 
making  his  own  assessment  of  the  evidence  protects  himself  against  the  charge 
of  acting  unfairly,  by  being  both  prosecutor  and  judge  in  the  same  case.  To  the 
extent  that  the  Commission  limits  its  role  as  policeman  and  prosecutor,  it 
would  enlarge  its  contributions  to  the  analysis  and  solution  of  trade  regulation 
problems.  It  would  thereby  improve,  also  the  quality  as  well  as  the  fairness  of 
agency  adjudication. 

The  failure  to  differentiate  clearly  the  role  of  the  Federal  Trade  Commission 
from  that  of  the  Department  of  Justice  in  antitrust  enforcement  seems,  in  retro- 
spect, most  regrettable.  As  I  have  already  observed,  the  antitrust  laws  have 
been  quite  successful  in  outlawing  and  preventing  many  egregious  and  destruc- 
tive anticompetitive  practices.  But  in  some  industries  today  there  is  serious 
question  whether  there  exists  enough  of  the  right  kind  of  competition.  The 
conception  of  the  Federal  Trade  Commission  was  basically  responsive  to  the 
needs  of  the  monopoly  problem ;  the  deficiencies  have  been  chiefly  in  the  execu- 
tion. It  is  a  fair  question  whether  the  unfinished  business  of  antitrust  and  the 
unfulfilled  promise  of  the  Federal  Trade  Commission  are  not  intertwined. 

Wilson  and  Brandeis  conceived  the  Commission  as  a  "new  device  in  adminis- 
trative machinery,"  whose  "purpose  in  respect  to  restraints  of  trade  was  preven- 
tion" and  not  punishment.  They  saw  the  Commission  as  "an  indispensable  instru- 
ment of  information  and  publicity" ;  "a  clearing  house  for  the  facts"  by  which 
both  the  public  and  businessmen  would  be  guided ;  "an  instrumentality  for  doing 
justice  to  business  where  the  processes  of  the  courts  or  the  natural  forces  of 
correction  outside  the  courts  are  inadequate."  This  should  be  a  time  for  reexami- 
nation and  renovation,  not  complacency  or  indifference,  in  antitrust  enforcement. 
We  should  seek  to  fulfill  the  vision  of  Wilson  and  Brandeis,  and  the  Congress 
which  enacted  the  great  antitrust  acts  of  1914. 


Some  Criteria  for  Applying  Industry-Wide  Enforcement  Measures  Under 

THE  Robinson-Patman  Act 

(Statement  by  Everette  Maclntyre,  Commissioner,  Federal  Trade  Commission, 
before  the  Indiana  Continuing  Legal  Education  Forum,  University  of  Notre 
Dame,  South  Bend,  Ind.,  September  25,  1965) 

The  question  of  where  and  how  industry-wide  enforcement  measures  should 
be  applied  under  the  Robinson-Patman  Act  ^  is  one  of  the  most  difficult  issues 
currently  facing  the  Commission.  It  has  been  argued,  and  possibly  with  some 
logic,  that  to  be  completely  fair  the  Commission  should  proceed  simultaneously 
against  all  industry  members  suspected  of  violating  the  price  discrimination  act. 
Obviously,  this  is  not  possible  in  all  cases  where  litigation  is  employed  simply 
because  of  the  Commission's  restricted  budgetary  and  manpower  resources.  The 
Commission  must  weigh  the  desirability  of  proceeding  against  all  law  violators 
simultaneously  in  the  light  of  its  limited  resources,  taking  into  consideration  the 
need  for  proceeding  at  least  against  obvious  abuses  on  the  part  of  the  more  prom- 
inent members  of  the  industry  concerned.  The  solution  of  where  the  balance  is 
to  be  placed  is  not  an  easy  one.  In  fact,  this  dilemma  brings  to  mind  Mr.  Justice 
Frankfurter's  aphorism  in  another  context  that  "A  confident  answer  cannot  be 
given ;  some  answer  must  be  given."  ^ 

The  Commission  has  considerable  discretion  in  this  area,  as  the  Seventh 
Circuit  remarked  recently : 

".  .  .  The  Commission  need  not  hold  an  order  against  one  company  in 
abeyance  until  it  proceeds  similarly  against  all  others.  Otherwise,  Commission 
lorders  would  be  forever  pending  and  unlawful  practices  rarely,  if  ever, 
corrected.  .  .  ." ' 

The  very  latitude  given  the  Commission  in  this  connection,  however,  makes 
it  mandatory  that  such  discretion  be  exercised  wisely. 

Clearly,  the  variables  facing  the  Commission  in  determining  whether  a  situa- 
tion is  ripe  for  industry-wide  enforcement  measures  include  among  their  number 


149  Stat.  1526  (lO.-^e)  :  1.5  U.S.C.  5  (196.5). 

^Automatic  Canteen  Co.  x.  Fei'eral  Trade  Commission,  346  U.S.  61,  78   (19.5,3). 

3  TJnifed  Biscuit  Company  of  America  v.  Federal  Trade  Commission,  F.   2(1 

(7th  Cir.  1965). 

36-138— 70— vol.  3 ^86 


1348 

the  structure  of  the  industry,  the  nature  of  the  alleged  unfair  trade  practice, 
and  the  enforcement  tools  available  to  the  Commission.  Before  turning  to  these, 
however,  it  might  be  helpful  to  set  the  mood,  so  to  speak,  by  referring  to  the 
testimony  of  the  Chairman  before  the  Senate  Subcommittee  of  the  Committee  on 
Appropriations  in  the  spring  of  thiis  year. 

A  few  references  to  that  testimony  will,  I  am  sure,  make  it  clear  that  the  FTC 
now  has  the  will  and  the  desire  to  turn  to  industry-wide  enforcement  measures 
as  opposed  to  individual  case-by-case  enforcement  through  litigation  whenever 
possible.  For  example,  the  Chairman,  speaking  for  the  Commission,  advised 
that  it  has  now  "turned  a  difficult  corner  in  veering  from  patteniless  hit-and- 
miss  law  enforcement  to  a  guidance  role  that  invites,  encourages,  and  backstops 
efforts  of  American  business  to  police  itself,"  *  and  that  over  a  three-year  period 
this  agency  has  attempted  to  change  its  emphasis  in  enforcement  procedures 
by  minimizing  reliance  on  the  case-by-case  approach.^  Significantly,  the  enforce- 
ment bureaus  have  been  instructed  that  they  are  no  longer  to  report  to  the 
Commisison  recommendations  on  single  complaints  without  further  advising 
as  to  whether  the  alleged  unfair  practice  is  general  in  the  industry.  If  the  alleged 
law  violation  is  widespread,  then  the  staff  is  expected  to  recommend  some 
program  and  plan  for  dealing  with  the  industry-wide  nature  of  the  problem." 

Before  dealing  with  industry-wide  discriminatory  practices,  the  Commission, 
of  coixrse.  must  be  in  a  position  to  ascertain  the  extent  of  the  alleged  violation 
of  law.  Accordingly,  the  manner  in  which  Robinson-Patman  Act  proceedings 
are  initiated  at  the  Commission  deserves  some  consideration.  Price  discrimina- 
tions are  generally  not  a  matter  of  public  record ;  rather,  they  are  hidden  from 
^•iew.  Under  the  Robinson-Patman  Act.  unlike  the  merger  statute,  the  staff  is 
generally  not  in  a  position  to  spot  troublesome  areas  merely  from  a  reading  of 
available  publications.  T^sually.  the  first  indication  of  illegal  price  discrimina- 
tions comes  to  the  Commission  by  way  of  complaint  from  aggrieved  industry 
members.  The  result  in  the  pa.«t  had  initially  been  issuance  of  complaint  with  a 
view  toward  putting  an  end  to  the  individual  violation  found.  Frequently  the 
investigation  directed  to  an  individual  respondent  or  group  of  respondents  de- 
veloped other  cases  and  in  that  manner  many  proceedings  over  a  period  of  time 
developed  industry -wnde  impact.  Of  necessity  many  of  the  proceedings  were  not 
undertaken  concurrently,  giving  rise  to  a  cry  of  unfairness.  In  view  of  cur- 
rent policy,  the  Commission,  in  the  futvire.  will  emphasize  industry-wide  en- 
forcement proceedings  more  than  in  the  past.  This  dictates  it  be  furnished 
with  more  complete  economic  data  with  respect  to  the  pricing  practices  of 
those  industries  under  consideration  in  order  to  put  administration  of  the  Act  on 
a  more  rational  basis,  pjffective  industry-wide  proceedings  under  the  Robinson- 
Patman  Act  require  planning. 

Planning,  which  is  essentially  another  label  for  re.search.  is,  of  course,  pre- 
requisite to  the  effective  discharge  of  the  regulatory  duties  of  any  administra- 
tive agency."  In  short,  it  may  be  necessary  to  further  integrate  the  activities 
of  the  Commission's  professional  legal  and  economic  staffs  in  order  to  facili- 
tate industry-wide  proceedings  under  the  Robinson-Patman  Act  and  in  other 
areas.  In  some  proceedings  this  has  already  occurred  and  I  hope  to  see  more 
of  it  in  the  future.  I  think  the  administration  of  the  Robinson-Patman  Act  de- 
serves no  less.  While  the  structure  of  an  industry  will  undoubtedly  influence 
competitive  behavior,  unfair  practices  such  as  discriminatory  pricing  will  in- 
evitably influence  both  the  structure  of  an  industry  and  the  viability  of  compe- 
tition within  that  industry.  For  that  reason,  if  no  other,  the  Commission  should 
actively  seek  out  the  areas  where  broadscale  rule  making  or  adjudicatory  pro- 
ceedings will  have  the  widest  impact. 

Before  turning  to  current  and  recent  industry-wide  proceedings  imder  the 
Robinson-Patman  Act  and  possible  future  developments  along  these  lines,  it 
may  be  in  order  to  briefly  delineate  the  investigative,  policy  making  and  law 
enforcement  procedures  available  to  the  Commission.  Industry-wide  proceedings 
under  the  Robinson-Patman  Act  and  the  other  statutes  entrusted  to  the  Com- 
mission for  administration  may  come  under  three  broad  categories,  namel.v, 
investigation  or  fact  finding,  rule  making,  and  adjudication.  Basic  to  everything 
the  Conunission  does,  of  course,  is  fact  finding.  It  is  the  prerequisite  for  deter- 


^  Tostimoiiy.  Paul  Rand  Dixon,  Chairman,  Fodcral  Trado  Commission.  Tlparinfrs.  Sub- 
committpo  of  the  Committpp  on  Appropriations.  I'nitod  States  Senate,  Independent  Offices 
Appropriations  1966,  S9th  Cong.,  1st  Sess.  (19(!.">),  p.  a2:^. 

5  III.  at  S27. 

«  Jd.  at  82S. 

''See  Friendl.y.  The  Federal  Administrative  Agenries — The  Need  for  Better  Definition 
of  Standards.  Harv.  Univ.  Pr.  (1902),  p.  102.  eitinp:  Oppenheim,  TJie  National  Trans- 
portation Policy  and  Intercarrier  Competitive  Rates   (1945),  pp.  123-124. 
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uiining  whether  the  Commission  should  proceed  at  all  and.  if  so,  whether  the 
problems  posed  are  best  resolved  by  rule  making,  litigation  or  informal 
settlement. 

In  those  instances  where  a  preliminary  investigation  shows  that  discrimina- 
tory practices  are  widespread,  the  Commission,  in  order  to  effectively  investigate 
the  particular  industry  on  a  broad  scale  without  dissipating  its  investigative 
resources,  may  require  the  industry  members  concerned  to  fiie  Special  Repoits 
under  Section  6(b)  of  the  Federal  Trade  Commission  Act*  with  respect  to  the 
alleged  violations  of  law. 

Where  a  broad-scale  investigation  is  to  be  conducted  of  an  industry  composed 
of  many  smaller  units,  conservation  of  the  Commission's  investigative  resources 
almost  makes  the  utilization  of  the  Section  6(b)  process  mandatory.  In  fact, 
the  Special  Reports  lend  themselves  particularly  to  the  investigation  of  alleged 
Robinson-Patman  Act  violations.  Especially  notable  in  the  exercise  of  the  Com- 
mission's pov\-ers  under  this  statute  have  been  the  Commission's  investigation, 
relating  to  Section  2(c)  of  the  Robinson-Patman  Act,  in  the  citrus  fruit  industry^ 
and  relating  to  Sei-tion  2(d)  of  the  statute  in  the  wearing  apparel  industi-y,^" 
involving  several  hundred  respondents.  These  proceedings,  which  laid  the  founda- 
tion for  numerous  cease  and  desist  orders  in  these  industries,  are  classic  examples 
of  the  Conmiission's  use  of  the  power  to  insure  maximum  investigative  coverage 
in  the  case  of  a  particular  industry  while  insuring  that  the  Commission's  investi- 
gative manpower  would  not  become  bogged  down  in  that  proceeding  but  remain 
available  for  other  projects." 

The  liberal  use  of  the  rule  making  powers  of  this  Agency,  of  course,  at  first 
glance  .seems  to  be  the  ideal  vehicle  for  securing  industry-wide  compliance  with 
the  law.  Rule  making  "is  the  best  procedure  we  have  for  allowing  large  numbers 
of  parties  to  express  what  they  want  with  respect  to  law  or  policy  that  will 
affect  them".^  It  is  undoubtedly  the  ideal  proceeding  for  dealing  with  the  con- 
flict between  important  industry  segments  over  the  interpretation  of  the  law. 


*  Section  6(h>  requires  : 

"To   reniijrp,    by   sreneral    or   soer-inl    orders,   corporations   enjj.Tserl    in   commerce,    ex- 
cepting  bank.--,   and    common    carriers    snhieet    to   the   Act    to    regrulate   commerce,    or 
any  class  of  them,  or  an.v  of  them,  respectivel.v.  to  file  with  the  commission  in  snch 
form  as  the  commission  may  prescribe  annual  or  special,  or  both  annual  and  special, 
reports    or   answers   in   writing:   to    specific    questions,    furnishing    to    the   commission 
such  information  as  it  ma.v  require  as  to  the  organization,  business,  conduct,  practices, 
management,  and  relation  to  other  corporations,  partnerships,  and  individuals  of  the 
respective  corporations  filing  sucli   reports  or  answers   in   writing.   Such   reports   and 
answers  shall   be  made  under  oath,  or  otherwise,   as  the  commission   ma.v  prescribe, 
and   shall   be  filed   with   the  commission   within   such   reasonable   period   as   the  com- 
mission mav   iirescribe,   unless   additional   time   be  granted   in   anv   case   bv   the  com- 
mission." P,*?  Stat.  721   (1914)  :  1.5  U.S.C.A.  Sec.  46   (196.i). 
"In  April  10(52  orders  to  file  special  reports  were  sent  to  approximatel.v  92  fresh  fruit 
grower-shippers  in  Florida  and  some  P>2  in  Arizona  and  California.  Information  supplied  by 
the  Department  of  Agriculture  indicated  that  the  124  order  recipients  shipped  .approxi- 
mately 9,5%  of  the  fruit  consumed  fresh  in  the  nation. 

The  reports  provided  enough  information  for  the  filing  of  some  84  grower-shipper  com- 
plaints. In  each  case  the  respondent  executed  a.  consent  agreement.  Their  acquiescence 
apparently  was  brought  about  by  the  fact  that  illegal  brokerage  payments  had  further  re- 
duced profit  margins  which  had  declined  sharply  because  of  rising  labor  costs.  The  growers 
could  not  have  agreed  among  themselves  to  cease  making  such  payments,  because  of 
Sherman  Act  implications. 

The  special  reports  also  furnished  enough  information  regarding  the  receipt  of  brokerage 
payments  by  buyers  to  enable  the  issuance  of  some  40  buyers'  complaints.  Most  of  those 
matters  were  also  resolved  bv  consent. 

1"  The  Commission  opinion  in  Ahhy-Keyit  Co.,  et  al.,  F.T.C.  Docket  C-.S2S,  et  al.  (1965), 
pp.  1.  2.  gives  the  following  statistics  with  respect  to  the  Section  6(b)  investigation  pursued 
in  that  industry  : 

"In  early  1961,  following  the  receipt  of  many  complaints  from  small  apparel  re- 
tailers, small  manufacturers  and  apparel  salesmen,  the  Commission  addressed  Orders 
to  File  Special  Reports  to  some  232  of  the  nation's  leading  buying  offices  and  chain 
department  and  specialty  store  complexes.  The  orders  required  the  buyers  to  submit, 
among  other  things,  the  names  of  apparel  suppliers  who  had  granted  advertising  and 
promotional  allowances  during  a  given  twelve-month  period,  together  with  the 
amounts  and  purposes  of  the  payments.  ,  .   . 

"A  tabular  sheet  for  each  supplier  was  prepared  from  the  buyers'  Special  Reports, 
They  indicated  the  customers  each  favored  and  the  amounts  paid.  In  February  1962 
the  Commission  unanimously  decided  to  address  Orders  to  File  Special  Reports' to  the 
250  sellers  who  granted  the  largest  amounts  of  allowances  to  the  greatest  number  of 
bu.vers.  Later  that  year  when  it  was  discovered  that  certain  significant  sellers  had  been 
omitted,  some  60  additional  orders  were  transmitted. 

"A  ma.iority  of  the  Special  Reports  filed  provided  sufficient  documentation  to  give 
the  Commission   reason  to  believe  that  violations   of   Section  2(d)    of  the  amended 
Clayton  Act  existed.  ,  .  ." 
^1  Further  examples  of  the  Commission's  effort  to  utilize  new  methods  in  order  to  insure 
maximum  effect  from  its  limited  resources  in   industry-wide  proceedings  have  been  fact 
finding  hearings  at  which  industry  members  appear  before  the  full  Commission,   as,  for 
example,  in  the  gasoline  hearings.  See  infra. 
12  Davis,  Administrative  Law,  §  6.13  (1965). 


1350 

The  CoDimissioii's  most  significant  procedures  in  the  rule  making  category 
are  the  trade  practice  and  trade  regulation  rules/*  Trade  practice  rules  are  de- 
signed to  eliminate  and  prevent  unlawful  trade  practices  on  a  voluntary  industry- 
wide basis  "  and  have  been  utilized  by  the  Commission  since  at  least  1919.^^  These 
rules,  generally  promulgated  at  the  request  of  the  particular  industry,  seek 
to  interpret  and  inform  businessmen  of  the  legal  requirements  applicable  to 
certain  practices  widespread  in  the  industry  and  to  provide  a  basis  for  volun- 
tary and  simultaneous  abandonment  of  illegal  conduct  by  industry  members. 

The  newest  rule  making  procedure  at  the  Commission,  and  possibly  the  most 
promising  vehicle  for  securing  industry-wide  compliance  with  the  law,  is  the 
trade  regulation  rule  procedure  adopted  in  1962.  In  the  case  of  both  the  trade 
regulation  rule  and  trade  practice  conference  procedures,  the  Commission's  rules 
of  practice  make  ample  provision  for  affording  the  interested  parties  an  oppor- 
tunity to  be  heard  prior  to  promulgation  of  the  rule.^^ 

The  significant  difference  between  the  two  types  of  rule  making  procedures, 
which  are  both  expressions  of  Commission  policy,  is  simply  that  in  the  case  of 
the  trade  regulation  rule,  the  latter  is  accompanied  by  findings  of  fact."  Ac- 
cordingly, in  an  adjudicative  proceeding  for  violation  of  a  trade  regulation 
rule,  the  Commission  may  rely  not  only  upon  the  proposition  of  law  or  policy 
contained  in  the  rule,  but  also  on  the  underlying  factual  matters  determined 
in  the  rule  making  proceeding." 

The  use  of  the  rule  making  power  in  the  Robinson-Patman  area,  however,  re- 
quires particular  caution  on  the  part  of  the  Commission.  Too  often  in  the  past 
have  rules  purporting  to  interpret  this  Act  in  effect  debased  the  process  by  mere- 
ly paraphrasing  the  words  of  the  statute.  On  the  other  hand,  the  Robinson-Pat- 
man  Act,  unlike  the  Federal  Trade  Commission  Act,  is  a  fairly  specific  statute. 
Accordingly,  the  Commission  must  exercise  considerable  care  that  by  its  inter- 
pretation of  the  statute  it  does  not  in  effect  amend  the  Act. 

The  rule  making  approach  will  not  be  applicable  in  all  instances  of  price 
discrimination  whether  of  industry-wide  prevalence  or  not.  The  value  of  a  rule 
on  an  issue  in  a  settled  area  of  the  law  is  debatable.  In  addition,  the  issues  to 
Avhich  the  rule  is  to  address  itself  should  be  fairly  narrow  and  capable  of  specific 
definition  in  the  context  of  the  industry  to  which  it  is  addressed.  As  Professor 
Davis  has  noted,  the  attempt  to  clarify  a  whole  area  through  a  rule  or  policy 
statement  would  often  be  foolhardy.^®  In  short,  a  rule  purporting  to  deal  with 
every  conceivable  problem  under  the  Act  might  raise  as  many  problems  as  it 
seeks  to  dispel.  Accordingly,  while  the  rule  making  process  has  a  great  deal  to 
recommend  it  when  the  Commission  is  faced  with  widespread  practices  violative 
of  the  price  discrimination  act,  it  is  a  procedure  which  must  be  used  with 
discretion. 

One  approach  to  industry-wide  law  enforcement  through  litigation  may  be 
characterized  by  the  attempt  to  prosecute  industry  leaders  or  at  least  the  most 
flagrant  practitioners  of  price  discrimination  and  to  secure  industry-wide  com- 
pliance as  a  result  of  the  example  made.  On  the  other  hand,  the  Commission 
may  proceed  against  all,  or  at  least  a  majority,  of  the  industry  members  involved 


1*  Allied  to  the  FTC's  rule  making  procedures  are  Its  administrative  Interpretations  of 
the  law,  entitled  Guides.  Of  the  Guides  currentl.v  in  effect,  onl.v  one  has  application  to  the 
Robinson-Patman  Act,  namely,  the  Guides  for  Advertising  Allowances  and  Other  Merchan- 
dise Payments",  adopted  May  19.  1960,  1  CCH  Trade  Reg.  Rep.  113980  (1965).  These 
Guides,  however,  do  not  focus  on  the  specific  problems  of  a  particular  Industry.  As  a  result, 
they  do  not  have  the  same  potential  for  achieving  compliance  with  the  law  on  an  indus- 
try-wide basis  as  do  trade  practice  or  trade  regulation  rules  drafted  to  deal  with  concrete 
problems. 

"  An  example  of  one  of  the  more  exhaustive  recent  attempts  to  codify  the  require- 
ments of  the  Robinson-Patman  Act  for  the  benefit  of  an  entire  industry  is  the  Trades  Prac- 
tice Rules  for  the  Phonograph  Records  Industry,  16  C.F.R.  67    (1964). 

^  For  a  discussion  of  the  early  development  of  the  trade  practice  conference  procedure, 
see  Blaisdell,  The  Federal  Trade  Commission,  Colum.  Univ.  Pr.  (1932),  p.  92. 

1"  Section  1.67,  Commission's  Rules  of  Practice. 

"  The  difference  between  trade  regulation  rules  and  trade  practice  conference  proce- 
dures is  a  difference  in  degree.  "As  a  practical  matter,  then,  trade  practice  rules  are  not 
merely  voluntary  and  advisory  :  they  are,  in  many  instances,  enforceable  and  enforced." 
(Trade  Regulation  Rule  for  the  Prevention  of  Unfair  or  Deceptive  Advertising  and 
Labf'ling  of  Cigarettes  in  Relation  to  the  Health  Hazards  of  Smoking,  and  Accompany- 
ing Statement  of  Basis  and  Purpose  of  the  Rule  issued  June  22,  1964,  p.  143.) 

"  The  Commission  is  not  obliged  to  prove  anew  disputed  Issues  of  fact  in  an  adjudicative 
proceeding  against  those  industry  members  allegedly  violating  the  rule  If  findings  on 
such  facts  had  been  previously  made  in  the  proceeding  promulgating  the  rule.  (Id.  at 
146.) 

10  Davis,  supra  note  12. 
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in  tlie  alleged  violation  of  law.  The  Commission  has  utilized  both  approaches 
and  both  alternatives  have  their  disadvantages.  In  the  first  case,  the  Commis- 
sion may  be  criticized  for  singling  out  certain  industry  members,  leaving  them 
at  a  disadvantage  vis-a-vis  their  competitors,  while  in  the  second  case  it  has 
sometimes  been  argued  that  the  Commission  is  harassing  business  as  well  as 
forcing  a  price  uniformity  at  variance  with  the  general  purpose  of  the  antitrust 
laws. 

As  in  certain  other  periods  of  its  development,  the  Commission's  enforcement 
pattern  is  at  present  in  a  transitional  stage.  Therefore,  no  hard  and  fast  rules 
can  be  laid  down  as  to  the  industries  or  types  of  law  violations  which  will  be 
dealt  with  in  an  industry-wide  fashion  or  the  investigational  or  the  law  enforce- 
ment measures  which  will  be  applied  in  a  particular  instance.  A  cursory  exami- 
nation of  three  recent  or  current  proceedings  of  industry-wide  impact,  namely, 
the  trade  practice  conference  rules  for  the  fresh  fruit  and  vegetable  industry, 
the  gasoline  marketing  inquiry  and  the  so-called  wearing  apparel  cases  may, 
however,  foreshadow  future  trends  in  Commission  application  of  law  enforce- 
ment techniques  on  an  industry-wide  basis  in  the  price  discrimination  area.  My 
discussion  here,  it  should  be  noted,  of  course  does  not  pretend  to  be  an  exhaustive 
citation  of  all  current  industry-wide  proceedings  relating  to  discriminatory 
pricing. 

The  trade  practice  rules  for  the  fresh  fruit  and  vegetable  industry,  promul- 
gated April  15,  1965.'°  are  one  of  the  more  noteworthy  recent  examples  of  the 
Commission's  exercise  of  its  rule  making  power  in  the  area  of  price  discrimina- 
tion. This  rule  making  proceeding,  interestingly,  had  its  genesis  in  the  investiga- 
tion and  subsequent  adjudicatory  proceedings  brought  in  the  citrus  fruits  indu.s- 
try.  These,  of  course,  resulted  in  numerous  cease  and  desist  orders  against 
growers  and  buyers,  involving  more  than  100  complaints  and  orders. ""^  As  a 
result,  those  industry  members  not  under  order  and  the  related  fresh  fruit  and 
vegetable  industry  both  desired  guidance. 

Another  factor  compelling  the  citrus  and  fresh  fruit  and  vegetable  industries 
to  request  a  trade  practice  conference  were  certain  Commission  decisions,  namely, 
FlotUl  and  Hruhy,"^  which  to  some  extent  had  unsettled  previous  judicial  con- 
struction of  the  "except  for  services  rendered"  proviso  in  Section  2(c)  of  the 
Robin.son-Patnian  Act.  This  issue,  among  others  troubling  the  industry,  posed 
the  question  of  whether  buyers  or  their  agents  could  be  compensated  for  broker- 
age services  performed  by  the  buyer.  Other  important  questions  relating  to  the 
interpretation  of  Section  2(c)  also  were  involved. 

This  rule  making  proceeding  is  noteworthy,  passing  over,  for  the  moment, 
the  substantive  aspect.  l)ecause  it  shows  the  potential  of  rule  making  for  settling 
questions  in  an  uncertain  area  of  the  law  where  important  segments  of  the 
industry  are  at  odds  on  the  proper  interpretation  of  a  statute.'^ 

Significantly,  the  hearing  on  the  proposed  rules  in  October  of  1964  was  held 
before  the  full  Commission.  The  increasing  number  of  hearings  in  which  the 
full  Commission  hears  the  views  of  different  industry  .segments  on  unfair  trade 
practices  and  the  law  enforcement  problems  facing  them  is,  I  believe,  a  salutary 
development.  The  Commission  as  a  whole,  as  a  residt  of  such  hearings,  is  forced 
to  acquaint  itself  with  the  problems  of  the  industry  being  regulated  in  a  manner 
not  possible  merely  from  the  reading  of  a  cold  record  or  the  report  of  a  single 
Commissioner  or  a  staff  member  designated  to  hold  hearings. 


™.SOF.R.  5.3.''.l  (lOO.T). 

^E.g.,  Florida  Citrus  Exchanqe,  .^).3  F.T.C.  498  (19.56)  :  Edison  Produce  Co.,  fiO  F.T.C. 
(1962)  ;  Exchange  Distributing  Co.,  61  F.T.C.  1  (1962)  ;  Hruhy  Distributing  Co.,  61  F.T.C. 
14:17  (1962). 

--Flotill  Products,  Inc.,  et  at..  Docket  No.  7226   (1964)  ;  Hruby,  supra  note  21. 

-•*  On  the  one  side  of  the  issue,  the  proponents  of  the  proposed  rules,  namely,  the  United 
Fresh  Fruit  and  Vegetable  Association  and  the  Florida  Fresh  Citrus  Shippers  Association, 
among  others,  contended  that  brokerage  on  the  basis  of  recent  Commission  decisions 
should  not  he  forbidden  unless  no  services  were  rendered  by  the  other  part.v.  The.v  argued 
that  if  services  are  performed  by  a  businessman  purchasing  the  goods,  he  is  entitled  to 
be  recompensed  and  Section  2(c)  does  not  apply.  On  the  other  side,  among  others,  and 
this  shows  the  wide  impact  which  the  rules  were  thought  to  have,  was  the  National  Asso- 
ciation of  Retail  Grocers,  whose  interests  are  not  limited  to  fresh  fruits  and  vegetables 
alone,  as  well  as  the  National  Food  Brokers  Association.  Both  contended  that  permitting 
brokerage  payments  for  services  performed  by  the  buyer  or  his  agent  would  give  powerful 
buyers  considerable  leverage,  helping  them  to  receive  unearned  price  advantages  and 
would  in  fact  have  the  potential  of  jeopardizing  the  whole  price  discrimination  act.  In 
addition,  a  considerable  number  of  individuals  and  representatives  of  associations  in 
the  food  industry  also  argued  on  this  issue  pro  and  con. 
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In  mauy  ways  the  fresh  fruit  and  vecetahle  rules  present  a  textbook  example 
of  the  Conunission's  use  of  its  rule  making  power  to  secure  compliance  with 
the  law  on  the  part  of  an  industry  constituted  of  many  businessmen.  Further, 
the  central  problems  dealt  with,  though  of  considerable  importance,  were  narrow 
and  readily  defined.  In  short,  the  issues  presented  were  of  the  type  that  lend 
themselves  to  the  rule  making  process. 

Conceivably,  the  most  significant  current  industry-wide  proceeding  connected 
with  Robinsou-Patman  Act  problems  is  the  broad  inquiry  into  gasoline  market- 
ing announced  on  December  30,  1964.  To  my  regret,  the  Commission,  in  launch- 
ing this  venture,  coupled  the  inquiry  with  the  dismissal,  on  administrative 
grounds,  of  those  adjudicative  cases  in  the  gasoline  marketing  field  then  await- 
ing Commission  decision.  Fndings  of  fact  in  those  proceedings  might  well  have 
given  us  a  head-start  in  the  current  industry-wide  proceeding."*  Nevertheless, 
the  current  inquiry  is  an  important  proceeding  and  I  hope  that  its  outcome  will 
benefit  both  the  industry  and  the  consumers  it  serves. 

The  broad  inquiry  into  gasoline  marketing  and  the  adjudicative  cases  preced- 
ing it  had  their  genesis  in  the  price  wars  recurring  throughout  the  nation.  This 
situation  impelled  the  Mid-Continent  Independent  Refiners  Association  (MIRA) 
to  petition  the  Commission  for  a  trade  regulation  rule  under  the  Robinson-Pat- 
man  and  Federal  Trade  Commission  Acts  with  apparently  the  primary  purpose 
of  preventing  major  gasoline  companies  from  using  the  financial  adventage  de- 
rived from  their  integrated  activities  and  geographic  diversity  for  the  purpose 
of  subsidizing  price  discriminations  and  sales  below  cost  to  their  independent 
competitors'  alleged  disadvantage.  In  effect,  MIRA  asks  the  Commission,  under 
the  Robinson-Patman  Act,  to  embody  in  the  rule  a  presumption  that  brand 
names  will  not  affect  the  determination  of  like  grade  and  quality  in  the  case 
of  gasoline.  And.  further,  MIRA  requests  that  the  Commission  promulgate  a 
rule  that  it  shall  be  prima  facie  evidence  of  injury  when  a  territorial  price  dis- 
crimination results  in  a  reduction  of  customer  price  differentials  between  the 
seller's  gasoline  and  those  gasolines  normally  selling  at  a  lower  price.^ 

The  ^NIIRA  i)roposals,  on  the  surface  at  least,  lend  themselves  to  an  industry- 
wide rule  making  proceeding.  The  issues  presented  by  the  proposed  rule  are 
defined  in  terms  of  the  oil  or  gasoline  industry.  Further,  the  proposed  rule  de;ils 
with  sufficiently  narrow  issues  so  that  if  enacted  it  would  be  a  meaningful  guide 
and  not  an  amorphous  paraphrase  of  the  generalized  language  of  the  statute. 
which  itself  would  later  require  construction.  This  is  not  to  say,  of  course,  that 
an  evaluation  of  all  the  facts  brought  to  light  during  this  hearing  will  necessarily 
support  the  promulgation  of  MIRA's  proposed  rules. 

The  suggested  rules  at  the  hearing  before  the  Commission  were  the  subject  of 
spirited  debate  on  the  part  of  industry  members  participating  in  the  healings 
held  in  May.  The  clash  of  views  visibly  illustrated  to  the  Commission  the  varied 
structure  of  the  industry  and  the  complexities  of  the  problems  involved  in  reg- 
ulatory efforts  to  resolve  the  problems  of  gasoline  price  wars."®  In  short,  the 
proceefling  evidences  the  Commission's  concern  to  utilize  the  industry-wide 
proceeding  as  a  vehicle  to  equitably  deal  with  the  problems  of  industry  mem- 
bers, ranging  from  the  largest  corporations  in  the  nation  to  the  service  station 
operator  in  yonr  own  neighborhood.  If  nothing  else,  it  shows  a  willingness  to 
engage  in  industry-wide  proceedings  on  a  very  ambitious  scale,  indeed. 

As  in  otiier  industry-wide  jiroceedings  dealing  with  the  price  discrimination 
problem,  the  Cominission  is  again  faced  with  the  issue  of  whether  an  industi-y- 
wide  regulatory  effort  might  have  the  opposite  result  of  that  intended.  Certainly. 
one  of  the  crucial  arguments  in  opposition  to  the  rules  proposed  by  ]\[TI\A  seems 
to  be  the  objection  raised  in  almost  all  broad-scale  proceedings  dealing  with  the 


-^  Sep  ni.v  flissont  in  Pin-r  Oil  Comvo»>!.  noc-ket  No.  fifi40.  The  Tej-aft  Comnatni,  Dookpt 
No.  fiSftS.  Sfmiflnrd  Oil  Cnmvdnii  tlndidiia).  Docket  No.  7567,  and  Shell  Oil  Com/uniif. 
DockPt  No.  S.-)?,7  (Dpopmber  2S.  lOr.4). 

^  Uiwler  the  PeiJeral  Tr.irip  Coinniission  Aft  'NFTR.V  ronnests  n  rnle  prohihit'tifr  sn'ps 
bplow  cost  where  the  effect  may  be  to  lessen  or  injiire  conijietition  and  setting  standards  for 
coinjmtinjr  the  cost  of  frasoline. 

^' For  tlie  imi'iiose  of  discussion  here,  the  jraso'ine  marketinp:  industry  may  be  classifled 
as  faliinfr  into  three  cateco'-'es  :  fii-^t-  the  twenty  '"Tior  oi'  comnmies  which  av'^  fully  '"te- 
srated.  enframed  in  production  of  crude  oil  and  relininp  and  own  and/or  operate  wholesale 
and  retail  distribution  facilities;  secondly,  the  140  smaller  integrated,  partially  inte^^rated 
and  nonintetrrated  independent  refininfr  coini)anies  :  and.  finnlly.  .5,000  companies  and  firms 
engajred  in  distrihntion  at  the  wholesale  level.  (Petition  for  Trade  Regnlntion  RtiIps  for 
Gaso'ine  M.arketing.  National  Consress  of  Petrolenm  Retailers.  Inc.,  p.  4.)  In  addition, 
of  course,  representatives  of  service  station  operators,  whose  number  is  legion,  also 
testified. 
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Robinsou-Patniau  Act — that  they  would  have  the  tendency  to  stitle  competition 
and  in  effect  foster  price  uniformity  at  variance  with  the  other  antitrust  laws. 
One  memorandum  in  opposition  ^  even  suggested  that  mere  participation  in  a 
trade  regulation  rule  proceeding,  looking  toward  these  rules,  might  violate  the 
Sherman  Act. 

In  view  of  the  complexity  of  the  problem  posed,  the  Commission  will  have  to 
mobilize  the  best  of  its  resources.  In  this  connection,  the  broad  marketing  inquiry 
is  significant  for  having  integrated  the  efforts  of  the  economic  and  legal  staffs  in 
a  proceeding  involving  enforcement  of  the  price  discrimination  act  to  an  extent 
unprecedented  in  recent  years. 

Finally,  it  should  be  noted  that  the  Commission  in  initiating  this  proceeding, 
bound  itself  only  to  conduct  the  hearings.  It  did  not  undertake  to  issue  rules  but 
left  the  result  of  the  current  proceeding  flexible.  As  a  result,  other  alternatives 
are :  no  action,  or  the  issuance  of  a  fact  finding  report  by  either  the  staff  or  the 
Commission.  In  the  latter  eventuality,  the  Commission,  in  addition  to  its  investi- 
gative function,  may  have  engaged  at  least  in  a  form  of  embryonic  rule  making. 

The  final  example  of  a  current  industry-wide  proceeding  which  I  would  like 
to  discuss  with  you  is  one  cast  in  a  more  traditional  mold — the  so-called  wearing 
apparel  ca.ses."*  In  the  period  May  196.3  to  August  1965  the  Commission  accepted 
a  total  of  298  consent  orders  from  wearing  apparel  manufacturers  prohiI)iting 
violation  of  Section  2(d)  of  the  Clayton  Act.  as  amended.  Aside  from  the  number 
of  wearing  apparel  manufacturers  put  under  order,  the  case  is  notable  since 
it  is  the  first  Commission  decision  or  public  pronouncement  delineating  the 
criteria  for  choosing  between  the  various  adjudicatory  and  rule  making  pro- 
cedures available  for  dealing  with  discriminatory  practices  on  an  industry-wide 
basis.  The  rulemaking  approach  was  rejected  in  this  instance  since  various  trade 
practice  conference  rules  issued  for  the  industry  had  failed  to  significantly 
reduce  the  payment  of  discriminatory  advertising  allowances.  A  trade  regula- 
tion rule  was  not  promulgated  since  that  procedure  is  not  practical  when  the 
discriminations  involved  are  sporadic  and  secretive.  Selective  litigation  against 
certain  suppliers  and  the  Commission's  Guides  had  also  failed  to  visibly  improve 
the  situation.  In  short,  there  was  no  practical  alternative  to  seeking  enforceable 
cease  and  desist  orders  running  against  all  significant  industry  members  en- 
gaged in  the  alleged  violations  of  law. 

In  summary,  the  advisory  and  rule  making  approach  is  obviously  the  ideal 
medium  for  dealing  with  Robinson-Patman  Act  problems  on  an  expeditious  and 
equitable  industry-wide  basis  if  the  conditions  are  right.  Just  as  obviously,  the 
Commission,  if  it  wishes  to  effectively  enforce  the  law  either  in  individual 
cases  or  as  to  entire  industries,  must  resort  to  the  issuance  of  complaints  and 
cease  and  desist  orders  when,  as  in  the  wearing  apparel  situation,  the  facts  indi- 
cate that  it  is  the  only  viable  method  in  that  particular  .situation.  From  its 
earliest  years,  continuing  to  the  present,  litigation  on  the  part  of  the  Commission 
has  been  denounced  with  varying  degrees  of  emotion  as  wmstefiil,  a  source  of 
harassment  to  business,  and  even  as  an  instrument  of  oppression.""  The  Commis- 
sion should,  of  course,  be  alert  to  possible  abuses.  On  the  other  hand,  the  Com- 
mission should  not  be  forgetful  of  the  statutory  scheme  which  places  the  cease 
and  desist  order  at  the  heart  of  its  enforcement  measures.  In  certain  instances, 
industry-wide  problems  simply  will  not  respond  to  the  rule  making  advisory 
procedures,  and  litigation,  at  least  as  a  last  resort,  must  remain  among  the 
law  enforcement  measures  available  to  the  Commission  when  the  facts  dictate 
this  approach. 


^  Cited    in    Mid-Continent    Indpppndent    Rpfinfrs    Association's    Amended    Petition    for 
Trade  Regulation  Rules  for  the  Marketing  of  Gasoline,  filed  .Tuly  16.  1065,  p.  4.  f.n.  1. 
^^Ahby-Ke}it  Co.,  Inc..  et  nl.,  F.T.C.  Doeket  No.  C-.''.2S.  et  (il.    (196.5). 
»  E.g.,  Commissioner  Hunijihrey,  in  one  of  the  more  extravagant  attacks  in  this  vein, 
stated,  in  an  address  on  .January  6,  19;-ll,  that : 

"Tender  the  old  policy  of  litigation  it  became  an  instrnment  of  oppression  and 
disturbance  and  injury  instead  of  a  help  to  business.  It  harassed  and  annoyed  busi- 
ness instead  of  assisting  it.  Business  soon  regarded  the  commision  with  distrust  and 
fear  and  suspicion — as  an  enemy.  There  was  no  cooperation  between  tlie  commission 
and  business.  Business  wanted  the  commission  abolished  and  the  commission  regarded 
business  as  generally  dishonest.  [Footnote  omitted.]"  (Cited  in  Herring,  Public 
Adminitration  and  the  Public  Interest   (1936)),  p.  125. 
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Rorixsox-Patmax  :    ;Maoxa  Carta  or  Typhoid  Mary? 

(Remarks  of  James  M.  Nicholson.  Commissioner.  Federal  Trade  Commission, 
Washinston.  D.C.  Before  the  Pharmaceutical  Wholesalers  Association,  Las 
Vegas,  Nevada,  March  13,  1969.) 

When  I  assumed  my  present  seat  on  the  Federal  Trade  Commission  over  a 
year  ago.  I  suppose  there  was  uo  one  of  the  many  laws  entrusted  to  it  to  admin- 
ister which  I  approached  with  more  trepidation  and  concern  than  the  Robinson- 
I'atman  Act.  Like  many  corporate  practitioners,  I  had  read  much  of  the  litera- 
ture which  forms  the  Robinson-Patman  folklore,  and  I  had  no  difficulty  in  de- 
ciding that  this  was  one  quagmire  which  my  clients  should  avoid. 

It  is  certainly  true,  as  one  writer  phrased  it,  that  "The  Robinson-Patman 
Act  is  sometimes  praised,  sometimes  abused,  nuich  interpreted,  little  under- 
stood, and  capable  of  producing  instant  arguments  of  infinite  variety."^  It  may 
also  be  true,  as  the  Supreme  Court  has  observed,  that  it  is  a  "singularly  opaque 
and  illustrative  statute"'  ^  and  that  "precision  of  expression  is  not  an  outstand- 
ing characteristic  of  this  Act."  ^  It  is  small  wonder  that  this  law  has  triggered 
so  much  debate  and  attracted  supporters  to  whom  Its  strictures  are  closely 
akin  to  holy  writ,  as  well  as  opponents  to  whom  its  ver.v  name  is  anathema. 

Thus,  depending  upon  the  source  to  which  you  turn,  you  might  hear  the  Act 
described  as  "the  Magna  Carta  of  small  business,"  *  an  "absolute  essential"  to 
the  preservation  of  small  business  in  this  country,^  or  the  "Typhoid  Mary" '  of 
antitrust.  Its  outright  repeal  has  been  vigorously  urged  by  leading  magazines 
devoted  to  business '  and  even  by  former  employees  of  the  Federal  Trade  Com- 
mission.^ Not  too  long  ago,  a  well-known  writer  and  practitioner  in  the  field 
almost  gleefully  observed  that  he  was  witnessing  a  new  trend  at  the  Federal 
Tr:ule  Cnnimissicn.  •"tlic  (niiet  cliloroforuiing  of  Hohiiisdn-Patiiian."  " 

In  the  face  of  these  widely  divergent,  even  irreconcilable,  views,  I  suppose  I 
can  be  pardoned  if,  in  advance  of  my  appointment,  I  did  not  wonder  if  it  was 
remotely  possible  for  mortal  men  to  administer  such  a  statute. 

Upon  my  appointment,  I  decided  to  fall  back  on  the  refuge  of  siding  with  my 
friends.  Some  of  my  friends  are  for  Robinson-Patman  and  some  of  my  friends 
are  against  Robinson-Patman,  and  I'm  for  my  friends.  Unfortunately,  a  new- 
comer to  the  Federal  Trade  Commission  soon  understands  that  he  cannot  be 
quite  that  neutral. 

One  who  is  foolish  or  venturesome  enough  to  accept  a  seat  on  a  modern  gov- 
ernment regulatory  agency  soon  finds  himself  confronted  with  the  discourag- 
ing but  inescapable  avalanche  of  files,  each  calling  for  individual  attention  and 
each  taking  up  a  substantial  portion  of  each  day,  as  well  as  many  nights.  I 
make  this  observation  not  to  elicit  sympathy — most  of  you  could  probably  lodge 
the  same  complaint — but  to  point  to  the  greatest  difficulty  encountered  by 
present-day  administrators  .  .  .  the  inability  to  find  the  time  to  examine  prob- 
lems from  a  broader  perspective.  In  Robinson-Patman  the  trees  are  especially 
numerous  and  the  forest  especially  hard  to  define.  Yet  to  administer  the  Act 
with  intelligence,  it  is  essential  that  a  broader  i)erspective  be  sought.  Although  a 
preoccupation  with  individual  cases  is  a  danger  to  intelligent  administration,  it 
is  equally  dangerous  to  determine  to  obtain  an  absolute  and  perfect  harmony 
within  an  Act  in  its  entirety. 

There  is  something  about  this  Act  that  tends  to  make  one  philosophize.  Books 
are  written  about  it  and  lawyers  and  students  discuss  it  in  law  reviews — and, 
although  I've  dwelt  on  it  too  long,  I  eliminated  five  pages  of  just  such  ramblings 
from  my  first  draft  of  these  remarks.  The  businessman  is  not  particularly  in- 
terested in  the  intellectual  exercise  of  lawyers— and  administrators — associated 
with  the  Act.  The  businessman  is  concerned  with  the  api)lication  of  the  Act 
within  his  industry.  I  think  perhaps  the  Commission  is  coming  around  to  the 


1  Kintner.  "An  Antitrust  Prlnior".  1904  Ed.,  ps.  fiO. 

-  r  T.C.  V.  Sun  Oil  Co..  ?,~l  U.S.  'tOS,  rv.W  (separiite  opiiiionl. 

3  Automat \c  Canteen  Co.  v.  F.T.C..  ZA(\  U.S.  (!1.  <ir.  n'.i.->.?). 

*  "SnmH  Business  Problems  In  The  Drns  Industry".  Report  of  the  Select  Committee  On 
Sm.all  Business,  !»()th  Congrress,  2d  Session,  December  ;U,  196S.  p^.  .5. 

"Id,,  ntfi. 

8  Bork    "The  Place  of  Antitrust  Amonsr  National  Goals",  address  before  National  Indus- 
trial Conference  Board.  pR.  0  (March  .",  lOOfi). 

■J  Editorial.  "Antitrust  :  The  Sacred  Cow  Needs  a  Yet",  November  1962  issue  of  Fortune. 

*  Edwards.  "The  Price  Discrimination  Lnw"  (10.^91. 

» Rowe.    "The   Robinson-Patman   Act — Thirt.v   Years   Thereafter",    30    A.B.A.    Antitrust 
Section  9  (1966). 
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view  that  this  is  more  importaut  thau  either  the  semantics  of  Rohiiison-Patmau 
philosophy,  or  the  technicalities  of  individual  enforcement  with  which  it  has  been 
embroiled  for  years. 

I  find  evidence  of  this  in  the  Commission's  recent  handling  of  the  so-called 
stocking  dealer  question.  When  the  problem  was  presented  to  us  last  year  in  the 
form  of  a  request  for  an  advisory  opinion,  the  Commission  divided  in  its  re- 
sponse." A  manufacturer  had  requested  an  opinion  as  to  the  legality  of  his  pro- 
posal to  grant  an  extra  discount  to  those  wholesalers  or  distributors  who  ware- 
housed his  products,  the  discount  to  do  no  more  than  take  into  account  their 
added  expense  in  so  doing.  A  majority  of  the  Commission  was  of  the  opinion 
that  this  would  be  illegal  since,  under  established  precedents,  the  discounts  could 
not  be  cost  justified  by  the  manufacturer  and  would  thus  amount  to  compensat- 
ing the  wholesalers  for  their  own  expense  of  doing  business  to  the  injury  of  those 
wholesalers  who  did  not  or  could  not  stock.  Hence,  the  majority  felt  that  the 
discounts  could  only  be  granted  to  the  extent  that  they  could  be  reconciled  with 
Section  2(d)  of  the  Act,  which  would  require  that  they  be  made  available  on 
proportionally  equal  terms  to  all  competing  customers. 

Two  Commissioners  dissented.  One  felt  that  the  proposed  discount  would  be 
legal  under  either  2(a)  or  2(d).  I  could  not  endorse  either  view  since  I  did 
not  feel  that  we  had  all  the  necessary  facts  which  would  be  needed  to  make  the 
analysis  necessary  to  the  proper  application  of  the  statute.  It  seemed  to  me  that 
the  answer  to  the  problem  turned  upon  the  question  of  whether  the  discount 
proposed  would  result  in  injury  to  competition.  While  I  was  willing  to  concede 
that  the  prior  cases  dealing  with  similar  problems,"  although  not  wholly  in 
point,  might  well  have  sustained  the  majority  view,  I  was  fearful  that  an 
uncritical  and  mechanical  application  of  the  rule  derived  from  those  older  prece- 
dents might  be  inappropriate  to  different  industries  and  at  different  times. 

In  view  of  these  precedents  which  existed,  this  opinion  was  the  surprising 
occasion  for  a  great  deal  of  controversy.  My  opinion,  that  there  is  in  the  Com- 
mission today  an  atmosphere  conducive  to  a  reassessment  of  traditional  posi- 
tions, was  buttressed  by  its  response  to  this  controversy.  In  a  subsequent  request 
for  another  opinion  on  this  subject,  the  Commission  declined  to  express  its  views 
pending  the  study  of  a  rule  making  proceeding  involving  this  question." 

At  this  point,  I  might  also  refer  to  the  fact  that  this  action  by  the  Commission 
further  leads  to  the  conclusion  that  this  Act  is  not  as  inflexible  as  some  would 
have  you  believe.  Congress  has  not  provided  that  all  price  discriminations  are 
illegal,  but  only  those  which  cannot  be  justified  by  one  of  the  defenses  made 
available  and  which  result  in  injury  to  competition  as  that  term  has  been  applied 
to  the  practice.  Thus  Congress  has  not  preempted  the  field,  but  has.  in  this  respect, 
left  in  the  hands  of  the  Agency  some  latitude  to  consider  pricing  practices  in  the 
market  context  in  which  they  take  place.  That  is  what  the  Commission  has  under- 
taken to  do  here. 

However,  I  would  not  wish  these  remarks  or  the  Commission's  commendable 
willingness  to  reassess  its  traditional  position  to  mislead  any  of  you  here  or  any 
who  might  read  these  comments.  The  thrust  of  the  precedents,  and  the  view 
which  may  prevail,  is  that  the  discounts  for  stocking  and  other  functional 
services  are  illegal.  Anyone  who  ignores  this  fact  in  reliance  upon  the  hope  of 
future  change  does  so  at  his  peril.  Businessmen,  like  lawyers,  should  never  con- 
fuse what  the  law  is  with  what  they  think  it  ought  to  be  or  with  what  they  hope 
it  will  become. 

An  even  more  dramatic  example  of  the  pre.sent  Commission's  willingness  to 
restudy  and  reevaluate  its  prior  stands  has  just  been  furnished  by  the  recent 
release  of  its  revised  Guides  For  Advertising  Allowances  under  Sections  2((\) 
and  (e)  of  the  Act.  These  two  Sections  prnvide  that  it  is  illegal  for  a  seller  to 
pay  allowances  or  furnish  services  to  any  customer  without  making  such  allow- 
ances or  services  available  to  all  competing  customers  on  proportionally  equal 
terms.  Our  prior  Guides  in  this  area  were  issued  in  IftPiO.  hut  mur-h  has  transpired 
since  that  time,  both  within  the  Commission  and  the  courts,  and  the  need  for  a 
reassessment  of  the  1960  Guides  became  evident. 

Unquestionably  the  most  notable  event  in  this  area  was  the  Supreme  Court's 
own  decision  in  the  Fred  Meyer  case.^*  There  the  Court  made  it  plain  that  a 
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seller  must  refjard  as  his  customers  for  purposes  of  the  Act  all  those  retail  cus- 
tomers of  his  wholesalers  who  competed  with  direct  buying  customers  to  whom 
he  furnished  promotional  assistance.  Thus,  in  this  situation  at  least,  the  Court 
swept  away  all  previous  distinctions  which  might  have  existed  as  between  direct 
and  indirect  buying  customers  and  held  that  the  seller  owed  a  duty  to  all  under 
existing  law.  In  drafting  its  opinion,  the  Court  acknowledged  the  difficulties 
which  a  .seller  might  expect  to  encounter  in  getting  benefits  to  the  many  retail 
customers  of  his  wholesalers  and  made  it  clear  that  nothing  barred  the  seller 
from  utilizing  his  wholesalers  for  that  purpose  under  rules  and  guides  promul- 
gated by  the  Commission. 

Since  our  1960  Guides  were  wholly  Inadequate  for  this  purpose,  the  Commis- 
sion immediately  set  about  to  issue  for  public  comment  a  set  of  proposed  revised 
Guides  which  represented  our  own  staff's  best  efforts  to  bring  the  Guides  into 
conformit.v  with  the  Fvcd  Meyer  decision  and  the  other  developments  which  had 
taken  place  in  the  intervening  years. 

The  proposed  guides  reflected  the  rigidity  of  the  1960  Gtiides.  The  public 
comments  received  were  quite  voluminous  and.  I  assure  you,  carefully  studied 
by  the  staff  and  the  five  Commissioners  as  well.  As  a  result  of  this,  the  Com- 
mission has  .]ust  released  its  substantially  revised  Guides,  which  will  take  effect 
in  thirt.v  days  and  has  further  pledged  itself  to  a  further  reevaluation  of  their 
effectiveness  eighteen  months  hence  in  the  light  of  further  comments  received 
and  own  experience  in  their  administration.  It  may  well  be  that  even  these 
much  more  realistic  guides  will  be  further  amended  l>efore  their  May  1  effective 
date. 

I  will  not  take  up  your  time  here  with  v^-hat  would  be  a  dull  recitation  of 
the  many  provisions  contained  in  these  Guides,  but  will  instead  commend  them 
to  your  careful  study.  For  example,  they  even  contain  further  elaboration  upon 
what  is  meant  by  the  elusive  term  "proportionally  equal  terms",  which  always 
leaves  me  feeling  the  way  I  felt  upon  encountering  an  old  friend  on  the  street. 
I  asked  him  how  his  wife  was.  and  he  replied.  "Compared  to  what?"  If  you 
are  inclined  to  ask  here  "Proportional  to  what?",  I  trust  these  Guides  will  be 
of   some   assistance. 

Of  more  immediate  concern  to  this  group  should  be  the  treatment  of  a  pro- 
motional program  which  a  manufacturer  delegates  for  administration  through 
his  wholesalers.  When  you  consider  a  manufacturer-wholesaler  administered 
program,  you  will  find  that  the  Commission  has  replaced  the  previous  virtually 
per  se  Guides  with  one  which  will  permit  a  manufacturer  to  delegate  a  fair 
and  workable  program  to  his  wholesalers  for  administration.  However,  the 
manufacturer  must  undertake  the  duty  of  conducting  periodic  checks  among 
the  various  types  of  retailers  involved  to  .see  that  the  wholesalers  are  actuall.v 
administering  the  program  in  the  manner  required  l)y  law  and  he  mu.st  take 
appropriate  corrective  action  where  it  is  apparent  that  any  wholesaler  is  not. 

The  wholesaler,  administering  promotional  assistance  programs  on  behalf  of 
a  seller,  may  find  himself  in  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act.  This  could  arise  if  the  wholesaler  has  represented  the  program  to 
be  usable  and  suitable  and  it  is  not.  or  if  the  program  was  not  offered  to  all 
of  the  manufacturers'  competing  customers,  or  was  otherwise  administered 
in  a  discriminatory  manner. 

To  those  of  you  who  have  concern  with  allowances  which  your  sources  make 
for  advertising,  promotion  f»r  disiila.v  of  their  products,  you  should  stud.v  the 
proposed  final  guides  with  care,  and  .should  let  us  known  whether  they  relate 
realistically  to  your  industry. 

These  new  approaches  to  Robinson-Patman  enforcement  by  the  Commission 
will,  I  am  certain,  carry  over  into  its  consideration  of  the  receiitl.v  completed 
hearings  before  Congressman  Dingell's  Subcommittee  to  study  Small  Business 
Problems  In  The  Drug  Industry  and  the  Subcommittee's  Report  published 
December  .">1,  lOOS.  As  you  know,  the  Subconunittee  made  several  recommenda- 
tions affecting  the  Commission.  First,  it  recommended  that  we  hold  appropriate 
proceedings  to  determine  the  area  of  eomi)etition  between  hospital  jiharmacies 
and  small  privately  owned  communit.v  pharmacies  ami  take  such  further  action 
as  ina.v  be  necessary  to  define  the  area  of  the  "own  use"  exemption  of  the  Non- 
profit Institution  Act  of  193,S. 

Second,  it  rer-ommended  that  we  proceed  on  a  case-by-case  basis  to  investigate 
ihe  apparent  violations  shown  by  the  testimony  received  during  the  course  of 
the  hearings  and  take  appropriate  and  vigorous  action  where  such  violations 
<'ould  be  nroven.  Finally,  it  was  recommended  that  we  report,  on  or  before 
January  15,  1970,  actions  taken  with  respect  to  the  other  two  recommendations. 
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I  might  add  here,  certainly  without  intending  any  disrespect  for  the  Subcom- 
mittee or  its  Chairman,  that  the  word  "recommended"  as  used  by  the  Subcom- 
mittee can  be  regarded  as  something  in  the  nature  of  a  Congressional  euphemism. 
We  will  make  the  necessary  inquiries  and  we  will  file  the  recommended  report 
on  or  before  the  deadline  set. 

However,  this  will  not  be  allowed  to  affect  the  outcome  of  any  individual 
matters  which  might  be  investigated  and  subsecjuently  considered  by  the  Com- 
mission. Such  matters  will  be  considered  on  their  merits  and  decided  on  the 
basis  of  the  facts  developed.  In  that  posture.  I  am  sure  you  will  understand 
my  inability  to  comment  in  detail  at  this  time  on  cases  now  under  investigation 
which  the  Commission  will  later  be  called  upon  to  decide  on  their  merits.  Despite 
the  fact  that  we  know  problems  exist  in  the  industry,  we  must  approach  them 
with  an  open  mind. 

The  Subcommittee  recognized  that  the  practices  in  this  industry,  particularly 
under  the  Non-Profit  Institution  Act,  raise  a  number  of  problems  in  a  grey 
area  which  have  never  been  adequately  investigated  or  resolved  in  litigated 
cases.  That  Act  exempts  from  the  coverage  of  the  Robinson-Patman  Act  sales  to 
non-profit  hospitals  for  their  own  use.  Our  previous  experience  and  the  testimony 
at  the  hearings  demonstrate  that  a  variety  of  factual  situations  can  arise:  the 
hospital  may  sell  to  in-patients ;  the  hospital  may  sell  to  out-patients  of  staff 
physicians  or  clinics  located  on  the  hospital  premises ;  the  hospital  pharmacy 
may  sell  to  the  general  public,  or  to  other  retailers,  without  regard  to  whether 
the  demand  results  from  hospitalization  or  treatment  on  the  hospital  premises. 

The  sale  of  drugs  to  out-patients  of  staff  physicians  or  clinics  located  on  hos- 
pital premises  constitutes  one  of  the  grey  areas  involved,  where  it  is  not  clear 
how  the  law  would  or  should  apply.  It  is  possible  that,  after  examination,  it  will 
be  found  that  such  sales  are  not  within  the  exemption.  On  the  other  hand,  we 
cannot  be  sure  that  the  Commission  would  find,  or  that  a  court  would  uphold, 
a  fi.nding  to  this  effect  due  to  the  vaguene.ss  of  the  phrase  "for  their  own  use" 
and  the  absence  of  a  clear  indication  as  to  what  Congress  meant  when  it  used  it 
in  the  law. 

From  what  I  have  been  told  by  our  staff  and  from  what  I  have  learned  read- 
ing the  ti-anscript  of  tlie  hearings,  the  legal  result  is  not  at  all  certain  even 
where  sales  at  lower  prices  are  made  to  profit-making  hospitals,  where  .such 
sales  are  for  their  own  use.  Here  again  we  encounter  the  requirement  that  a 
sale  at  a  lower  price  does  not  violate  the  Robinson-Patman  Act  unless  such 
.sale  results  in  injury  to  competition  even  though  it  is  clear  that  it  enjoys  no 
exemption.  If  it  is  true  that  retail  pharmacies  are  in  no  posifon  to  compete  for 
the  business  of  patients  confined  in  hospitals,  difficulty  might  be  encountered  in 
establishing  the  requisite  injury. 

A  problem  analogous  to  the  traditional  dual  distribution  situations  we  have 
encoimtered  in  other  industries  is  raised  by  the  recurring  reports  that  some 
liospitals  are  diverting  a  portion  of  their  purchases  to  outside  retailers.  Where 
sales  are  made  by  manufacturers  to  hospitals  with  full  knowledge  that  this  is 
taking  place,  if  that  is  the  fact,  and  where  such  resales  are  being  made  by 
hospital  employees  with  the  full  knowledge  of  the  hospitals,  if  that  also  is 
the  fact,  culpability  under  the  Act  would  seem  to  be  involved  and  no  grey  area 
question  would  seem  to  be  presented.  But  where  this  is  being  done  without  the 
knowledge  of  the  manufacturer  in  the  one  case,  or  the  hospital  in  the  other. 
I  have  some  difficulty  with  a  mechanical  application  of  the  sanctions  of  the  law 
even  though  the  law  does  not  require  knowledge  as  an  essential  element  of  a 
violation  thereof.  To  establish  a  technical  violation  imder  the.se  circumstances 
would  appear  to  be  possible  but  of  very  doubtful  utility. 

These  are  just  some  of  the  complex  problems  of  which  I  have  become  aware 
and  I  trust  that  my  focus  of  attention  upon  the  difficulties  will  not  lead  you  to 
believe  that  the  Commission  is  taking  a  negative  approach  to  your  difficulties. 
Far  from  it.  We  have  been  concerned  with  the  problems  of  this  industry  for 
some  time  and.  as  our  own  Chairman  advised  the  Subcommittee  back  in  .Tune, 
we  plan  to  attack  the  hitherto  unchallenged  unfair  drug  distriluition  practices 
and  discriminations  with  novel  applications  of  laws  administered  by  the  Com- 
mission. The  challenge  has  been  placed  in  our  hands  and  the  industry  must 
judge  for  itself  how  well  we  are  able  to  meet  it  in  the  future. 

On  the  other  hand,  I  would  caution  you  again  not  to  expect  more  than  the 
law  can  deliver.  The  Robinson-Patman  Act,  nor  any  other  statute  now  on  the 
books,  can.  or  should,  protect  you  from  the  effects  of  hard  competition,  so  long 
as  that  competition  is  fair.  The  law  cannot  guarantee  that  you  will  not  be 
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adversely  affected  by  changing  market  conditions  and  new  methods  of  distri- 
bution, for  that  law  is  not  designed  to  preserve  the  status  quo  or  impede  prog- 
ress. Change  is  the  essence  of  a  dynamic  and  progressive  economy  and  the 
businessman,  at  whatever  level  of  distribution  he  might  do  business,  who 
cannot  keep  abreast  of  these  changes  must  suffer  the  fate  which  then  befalls 
him. 

The  wholesaler  has  been  charged  by  some  to  be  an  anachronism.  In  many 
industries  he  has  been  eliminated  or  has  become  a  vestigial  appendage  to  the 
primary  flow  of  goods  and  products  from  the  manufacturer.  Many  manu- 
facturers count  their  wholly-owned  distribution  systems  as  one  of  their  most 
valuable  assets  ...  a  means  for  introduction  of  new  products,  a  source  of 
customer  information,  the  device  for  assuring  service,  and  the  most  direct  and 
sure  means  of  utilizing  their  .ndvertising  and  promotional  funds.  You  are  all 
aware  of  the  methodology  of  wholesaler  elimination  .  .  .  merger,  vertical  forward 
integration  and  the  withering  technique  of  picking  off  the  larger  customers  for 
direct  sales,  leaving  fewer  and  fewer  of  the  smaller  and  smaller  customers  to 
be  handled  by  the  wholesaler. 

What  then  is  the  future  of  this  functional  level  and  what  are.  or  may  be,  the 
influences  of  the  law  on  that  future? 

First  of  all,  there  is  an  underlying  policy,  in  my  opinion,  which  favors  and  will 
continue  to  favor  any  means  of  distribution  which  will  get  products  from  the 
manufacturer  to  the  ultimate  consumers  in  the  most  reliable  manner  and  with 
the  last  increment  to  price.  Next,  there  is  no  policy  today  which  protects  against 
or  forbids  growth  by  internal  expansion.  While  the  law  may  put  brakes  upon 
similar  growth  by  means  of  mergers,  manufacturers  may  grow  by  setting  up 
their  own  distribution  systems  and  going  direct  to  their  ultimate  customers. 
Third,  while  existing  law  prohibits  a  manufacturer  employing  a  dual  distribu- 
tion system  from  granting  lower  prices  to  his  direct  buying  customers  than  he 
charges  his  wholesalers,  it  does  not  prohibit  him  from  charging  the  same  price 
to  all  as  matters  presently  stand.  Many  students  of  our  economy  are  greatly 
concerned  with  this  latter  point,  but  it  cannot  be  forgotten  in  projecting  future 
plans. 

It  seems  to  me  that  the  task  of  the  wholesaler  today  is  to  make  his  services 
so  valuable  to  manufacturers  and  retailers  that  he  will  continue  to  be  an  in- 
dispensible  cog  in  our  distribution  machinery.  To  the  extent  that  he  suceeds  in 
doing  this,  manufacturers  will  not  be  tempted  to  take  over  the  function  them- 
selves and  he  can  then  legitimately  call  upon  the  law  to  protect  him  from  unfair 
and  illegal  practices  on  the  part  of  his  suppliers,  his  competitors  and  his  cus- 
tomers. To  the  trtent  that  he  fails,  he  cannot  expect  the  law  to  step  in  and, 
in  effect,  reward  him  for  his  ineflBciency  wilth  an  artificial  support  for  his  con- 
tinued existence  after  he  has  cea.sed  to  serve  a  useful  economic  function.  I,  for  one 
have  confidence  in  the  ability  of  the  wholesaler  in  most  industries  to  perform 
in  a  manner  which  will  assure  his  continued  relevance. 


Ax   Administrator's   Look:   at  Primary-Line  Price  Competition   Under   the 

Robinson-Patman  Act* 


(Address  by  Commissioner  Mary  Gardiner  Jones,  Commissioner.  Federal  Trade 
Commission,  before  the  American  Bar  Association  National  Institute  on  Anti- 
trust Problems  in  the  Sale  and  Distribution  of  Goods,  Los  Angeles,  Calif., 
November  9,  1967.) 

To  me  antitrust  is  not  a  subject  which  can  or  should  be  discussed  outside  an 
actual  record  of  real  marketing  facts.  And  so  I  do  not  want  to  discuss  routine 
interpretations  of  the  law  of  Robinson-Patman  with  you  today.  That  can  be  done 
much  more  eloquently- — and  freely — by  others  on  this  panel.  Rather  I  shall  try 
to  give  you  some  idea  of  how  at  least  this  administrator  approaches  the  prac- 
tical task  of  applying  the  statute  to  market  realities. 

In  approaching  the  administration  of  the  Robinson-Patman  Act,  it  is  well  to 
keep  a  few  basic  premises  in  mind. 

The  administrator  has  a  statutory  responsibility  to  carry  out  the  strictures 
of  the  statute  and  to  interpret  its  provisions  in  such  a  manner  as  to  give  life 


♦While  this  toxt  forms  the  basis  for  Miss  .Tones'  oral  remarks,  It  should  be  used  with 
the  understaiKliTic  that  paragraphs  of  it  may  have  been  omitted  in  the  oral  presentation 
and.  by  the  same  token,  other  remarks  may  have  been  made  orally  which  do  not  appear  in 
this  text. 
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and  positive  effect  to  both  the  spirit  and  the  letter  of  the  law  as  Congress  in- 
tended. Thus  the  determinants  of  enforcement  policies  must  always  lie  centrally 
in  the  intent  and  purpose  of  the  statute,  the  facts  of  the  marketplace  and  the 
court  decisions  applying  the  statute  to  these  facts. 

The  antitrust  administrator  has  a  different  perspective  on  Robinson-Patman 
from  that  of  the  private  practitioner.  Most  private  practitioners  confront  Robin- 
son-Patman— a  least  initially — from  the  point  of  view  of  tlie  initiator  of  the 
price  discrimination  and  hence  tend  to  focus  their  attention  on  the  market 
reasons  prompting  the  price  cut.  The  administrator's  eye,  on  the  other  hand,  is 
most  typically  focused  on  the  "Utah  Pies"  of  the  industry  who  may  on  occasion 
be  complaining  to  the  Commission  that  their  competitors  pricing  practices  are 
forcing  them  out  of  the  market.  The  administrator,  therefore,  tends  to  center 
his  initial  attention  on  the  many  diverse  marketing  factors  which  may  be  ac- 
counting for  the  alleged  competitive  injuries  flowing  from  the  price  cut. 

Let  me  give  you  one  example  of  how  these  marketing  facts  of  life,  flowing  from 
territorial  price  cutting  tactics,  may  be  portrayed  to  the  Commission.  Recently 
a  large  multi-product  national  company  submitted  a  memorandum  to  the  Com- 
mission in  which  it  set  out  what  it  saw  as  the  results  of  one  multi-product  na- 
tional company's  territorial  pricing  policies  on  the  competitive  viability  of  its 
more  specialized  local  and  regional  competitors.  The  memorandum  contrasted  in 
graphic  detail  the  types  of  promotional  and  pricing  practices  used  by  the  larger 
company  in  areas  in  which  it  had  no  competition  with  those  used  in  areas  in 
which  it  was  confronted  with  substantial  competition.  The  memorandum  then 
pointed  out  the  disastrous  impact  of  this  type  of  territorial  pricing  strategy  both 
on  consumers  and  on  the  company's  local  and  more  specialized  competitors. 

"The  national  consequences  of  this  marketing  strategy  is  that  the  consumer 
pays  substantially  more  for  an  amount  of  brandco  in  the  eastern  part  of  the 
nation  than  she  does  in  the  West  where  a  healthy  competitive  marketing  environ- 
ment exists  and  where  Giantco  experiences  strong  competition". 

*jC  •(•  •P  sp  ?t»  •P  sp 

"The  eastern  consumer  is  financing  the  current  market  tactics  of  Giantco.  This 
strategy  involves  the  generation  of  large  profit  dollars  from  that  segment  of  its 
business  in  the  heavily  populated  eastern  portion  of  the  United  States,  where 
no  strong  regional  or  local  competition  exists.  These  dollars  are  used  promo- 
tionally  to  exert  intense  marketing  pressure  on  the  Western  regional  operators, 
forcing  them  into  a  defensive  marketing  posture  and  diminishing  their  geographic 
expansion  capability.  The  competitive  vulnerability  of  the  Western  regional 
operators  will  exist  until  Giantco  encounters  strong  national  competition." 

And  the  memorandum  concluded  with  this  statement  of  the  consequences 
of  Giantco's  discriminatory  pricing  tactics  : 

"If  there  have  been  deaths  of  small  competitors  in  the  Brandco  industry, 
the  Commission  should  look  to  Giantco  for  the  cause  of  death." 

I  can  assure  you  that  complaints  of  this  nature  are  not  unique.  Other  examples 
from  the  Commission  files  would  fill  a  set  of  encyclopedias.  While  the  particular 
complainant  was  pleading  to  be  allowed  to  take  its  own  self-help  measure, 
namely,  to  merge  with  another  national  company  so  as  to  be  able  to  fight  fire 
with  fire  and  deal  with  Giantco  on  its  own  ground,  such  an  individualized  solu- 
tion may  not,  from  the  administrator's  point  of  view,  necessarily  promote  compe- 
tition in  that  market.  It  is  understandable  that  a  company,  believing  its  ultimate 
existence  to  be  in  jeopardy,  does  not  want  to  wait  for  uncertain  administrative 
action  to  eliminate  the  discriminatory  pricing  practices  and  would  prefer  to 
merge  with  a  stronger  national  company  able  to  engage  in  the  same  type  of 
tactics.  However,  the  antitrust  administrator  knows  that  there  is  no  guarantee 
that  two  Giantcos  in  that  market  will  in  fact  compete.  Similarly,  there  is  no 
guarantee  that  they  will  not  also  engage  in  the  same  conduct  vis-a-vis  the  re- 
maining local  and  regional  companies  in  the  market  until  these  companies,  too, 
are  forced  to  seek  a  structural  solution  to  this  situation. 

Accordingly,  the  administrator  must  focus  his  attention  both  on  direct  changes 
in  industry  structure  as  well  as  on  forms  of  market  conduct  since  both  provide 
important  clues  as  to  the  state  of  actual  or  futuTe  competition.  The  central  issue 
before  the  administrator  under  either  Section  2(a)  and  Section  7  is  the  same. 
Is  there  a  reasonable  probability  that  the  effect  of  a  particular  course  of  conduct 
is  substantially  to  lessen  competition,  either  immediately  or  ultimately?  The 
possibility  of  injury  to  competition  may  be  more  obvious  in  the  case  of  mergers 
because  the  act  of  merging  always  brings  about  some  change  in  industrial 
structure  pricing  policies.  The  problems  confronting  an  administrator  in  resolv- 
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iug  this  issue  under  Section  2(a)  are  more  difficult  and  complex.  In  the  first 
place,  results  flowing:  from  territorial  price-cutting — the  diminution  of  profit 
margins  or  of  market  shares  of  affected  competitors — may  be  as  much  a  reflection 
of  comi)etitive  vitality  as  of  comioetitive  impairment. 

Moreover,  the  administrator  is  also  well  aware  of  the  competitive  significance 
of  price-cutting  and  of  the  fact  that  in  some  situations  it  is  an  essential  com- 
petitive tool  in  order  to  penetrate  or  expand  in  a  market.  The  argument  is 
frequently  advanced  that  price-cutting  carries  within  it  its  own  seeds  of  self- 
regulation  since  no  company  can  operate  long  at  a  loss  nor,  in  the  case  of  the 
multi-product  national  company,  can  any  one  corporate  division  carry  the  los^ses 
of  another  for  any  extended  period  of  time.  The  difficulty  with  this  thesis  is 
that  with  the  increasing  prevalence  of  corporate  diversification  policies  with 
respect  to  both  markets  and  products  and  with  the  increasing  expansion  of 
companies  through  conglomerate  ac(piisitions,  the  administrators  also  knows 
that  company  pricing  policies  are  increasingly  insulated  on  a  short-range  basis 
from  the  internal  discipline  of  the  profit  and  loss  statement.^ 

Since  the  internal  profit  and  loss  experience  of  a  company  cannot  be  looked 
to  as  automatic  and  effective  disciplinary  regulators  of  corporate  pricing  con- 
duct, the  antitrust  administrator  has  an  increasing  responsibility,  it  seems  to 
me,  to  scrutinize  carefully  all  territorial  price-cutting  tactics  in  order  to  deter- 
mine whether  they  are  or  might  enhance  or  impair  the  competitive  vitality  of 
a  market.  Moreover,  the  administrator's  answer  to  this  question  cannot  turn 
on  the  more  philosophical  inquiry  of  whether  enforcement  of  the  statute  adversely 
influences  the  extent  and  degree  of  price  competition  which  some  other  company 
may  or  may  not  engage  in.-  If  such  adverse  effect  in  fact  results,  it  must  be 
accepted  in  the  larger  interest  of  promoting  competition  as  a  whole. 

The  real  challenge  confronting  the  administrator  is  how  to  interpret  and  apply 
the  statutory  test  of  competitive  injury  so  that  it  encompasses  meaningful  and 
realistic  criteria  in  terras  of  the  competitive  facts  of  life  influencing  the  partic- 
ular market  involved  in  the  price  cut.^ 

I  do  not  want  to  dwell  this  morning  on  the  question  of  competitive  injury  in 
cases  turning  on  predatory  pricing  conduct.*  The  Supreme  Court  has  made  it 
clear  that  this  type  of  conduct  is  not  a  nece.ssary  threshhold  statutory  element 
in  a  Section  2  (a)  violation.^  Nor  do  I  want  to  go  into  the  very  intriguing  ques- 
tion of  what  factors  should  be  looked  at  in  order  to  determine  whether  the  pricing 
conduct  was  or  was  not  predatory.® 


1  Recent  articles  in  leading  financial  magazines  point  up  the  problems  which  diversifica- 
tion presents  to  companies  and  demonstrates  the  ways  in  which  a  company's  profitable 
divisions  subsidized  losses  incurred  by  other  divisions  for  as  long  as  ten  ye.a'rs  before  the 
impact  was  detected.  McDonald.  Why  Evans  Products  Co.  Had  a  Bad  Year,  Fortune,  May. 
1967.  p.  130  ;  Burck.  The  Multi-Market  Corporation,  Fortune.  February,  19fi7.  p.  131  ; 
Divisional  Profit  Reporting  iy  Public  Corporations,  Forbes,  July  15,  1966.  p.  16. 

-  For  example,  territorial  price-cutting  is  frequently  pointed  to  as  an  important  business 
tool  for  test  marketing  and  price  experimentation  purposes  and  as  an  essential  means  of 
breaking  local  monopolistic  or  collusive  pricing  structures.  It  should  be  pointed  out, 
however,  that  some  of  the  reasoning  underlying  these  arguments  do  not  necessarily  sup- 
port the  conclusions  so  frequently  drawn  that  the  law,  therefore,  should  focus  primarily 
on  predatory  territorial  pricing  conduct.  For  example,  the  need  to  test  market  product's 
and  experiment  with  selective  price  cuts  can  certainly  be  done  in  markets  in  which  the 
price-cutter  is  not  confronted  solely  with  smaller  or  regional  competitors.  Moreover,  where 
the  markets  are  in  fact  dominated  by  monopolistic  or  collusive  pricing,  I  would  have 
imagined  that  the  national  seller's  national  price- — -assuming  It  is  not  also  monopolistic, 
would  almost  by  definition  be  below  the  prevailing  price  and  hence  selective  price  cuts 
would  not  seem  to  be  essential  to  counteract  those  local  price  monopolies. 

3  I  see  little  difference  in  this  sense  between  Section  7  and  Section  2(a)  in  terms  of  the 
proper  focus  for  administrative  concern.  Thus,  the  administrator  if  confronted  with  the 
need  to  choose  between  the  statutory  duty  to  prevent  the  lessening  of  competition  prohibit- 
ed in  these  sections  and  a  claim  that  enforcement  ol^  these  sections  will  inhiltit  business 
growth  or  price  competition,  cannot  refuse  to  enforce  the  stattite.  Moreover,  the  adminis- 
trator knows  that  in  both  situations  companies  have  alternative  courses  of  action  available 
to  them  which  will  not  liring  them  afoul  of  either  section  to  achieve  their  goals  of  expan- 
sion or  price  competition,  namely,  in  the  case  of  Section  7.  internal  exp.ausion  or  in  the 
case  of  Section  2(a).  across  the  board  price  cuts.  While  in  some  situations  these  alterna- 
tives may  not  always  be  practicable,  neither  Section  2(a)  nor  Section  7  contain  per  se 
prohibitions  so  that  companies  still  have  the  possibility  of  so  constructing  their  acquisition 
policies  and  discriminatory  price  cuts  as  to  remain  within  the  law. 

*  In  most  predatory  pricing  cases,  the  courts  have  usually  taken  the  position  that  such 
conduct  is  itself  anticompetitive  and  hence  questions  of  competitive  injury  require  little 
analysis.  As  the  Seventh  Circuit  put  it  in  Lloi/d  A.  Frif  Roofing  Co.  v.  FTC',  371  F.  2d  277 
(7th  Cir.  1966).  where  the  pricing  conduct  is  held  to  be  predatory,  "the  actual  market 
results  of  the  price  reduction  need  not  be  manifest  before  enforcement  of  the  Act  is  justi- 
fied". Td.  at  p.  285. 

5  PTC  V.  Anheuser-Busch,  .S6.3  U.S.  536  (1960). 

»  Machlup  suggests  this  criteria:  "Does  the  price  cutter  expect  his  additional  business 
'to  come  from  one  or  two  particular  competitors  who  would  not  be  able  to  withstand  the 
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I  also  do  not  want  to  get  into  tlie  debate  as  to  whether  competition  or  merely 
competitors  are  being  injured.'  But  I  would  be  less  than  candid  if  I  did  not  con- 
fess to  some  problems  with  this  description  of  the  issue.  It  is  self-evident  that 
competition  involves  rivalry  among  competitors.  It  can,  therefore,  only  be  in- 
jured, as  the  Commission  and  courts  have  frequently  noted,  by  the  intimidation, 
weakening,  coercion  or  destruction  of  competitors  already  in  the  market  or  of 
potential  competitors  poised  on  the  edge  of  the  market.**  I  am  not  arguing  that 
injury  to  a  competitor  is  competitive  injury,  only  that  it  may  or  may  not  be, 
depending  on  the  market  situation  affected  by  the  discriminatory  price  cut.  Hence 
the  "injury  to  competition"-"injury  to  competitors"  dichotomy  seldom  sheds  much 
light  on  tile  central  question  of  whether  the  competitive  vitality  of  the  market 
h;:s  been  impaired."  The.^e  terms  are  too  often  merely  slogans ;  they  are  not  part 
of  an  analytical  framework. 

The  essential  questions  concerning  the  market  impact  of  price  discrimination 
must  be  answered  within  the  same  kind  of  careful  market  analysis  used  in  anal- 
yzing the  market  impact  of  mergers.  This  obviously  is  not  a  revolutionary  ob- 
servation. It  has  frequently  been  urged  by  commentators^"  and  in  fact  applied 
l)y  many  courts.^^ 

Time  prevents  me,  today,  from  distilling  from  court  decisions  and  suggestions 
of  commentators  the  factors  which  have  been  or  should  be  looked  to  in  determin- 
ing competitive  injury.  However,  it  is  perhaps  useful  to  mention  a  few  of  the 
more  important  market  factors  which  should  be  considered. 

It  is  not  unlikely,  that  competitors  seeking  to  meet  a  territorial  price  cut  may 
suffer  a  reduction  of  profits.  Such  a  setback  may  be  greatly  enhanced  by  the 


loss  of  clientele,  or  Is  it  to  come  from  a  larjre  number  of  competitors  each  of  whom  would 
not  suffer  badly  enough  to  be  forced  out  of  business.'  "  Machluii,  Clianicteristics  and  Typen 
of  Discrimination,   in   Business   Concentration   and    Price   Po'icy.    42fi    Q9.").">). 

Brooks  notes  that  predatory  priee-cuttinjr  may  be  indicated  when  the  firms  being 
eliminated  are  selling  products  which  in  the  eyes  of  the  market  are  not  inferior  to  those 
of  the  price-cutter.  While  of  the  view  that  predatory  conduct  cannot  be  determined  on  the 
basis  of  the  likelihood  of  eliminating  competitors.  Brooks  concludes  that  a  territorial 
price  cut  could  be  regarded  as  predatory  "when  used  by  a  geographically  widespread  firm 
against  localized  competitors,  and  discrimination  among  products  may  be  predatory  wlien 
used  by  a  inultiproduct  firm  against  specialized  competitors".  Brooks,  "Injury  to  Com- 
petition under  the  Robinson-Patman  Act".   109  U.  Pa.  L.  Rev.   777,   796    (1961). 

''Thus,  in  American  Oil  Co.  v.  FTC.  325  F.2d  lOa  (7th  Cir.  1963),  cert,  den.,  377  U.S. 
954  (1963),  the  court  observed  that: 

"(The  protection  intended  to  be  afforded  by  the  statute  is  directed  to  the  preservation 
of  competition.  The  statute's  conjcern  with  the  individual  competitor  is  but  incidental." 
Id.,  p.  104. 

Similar  observations  have  been  conisistentlv  reiterated  by  courts.  For  example,  see 
Standard  Oil  Co.  v.  FTC.  .340i  U.S.  231.  248^9  (1950)  :  Anheuser-Busch,  Inc.  v.  FTC, 
289  F.2d  835,  84,0  (7th  Oir.  1961)  :  Atlas  Building  Products  Co.  v.  Diamond  Block  &  Gravel 
Co.,  26,9  F.2id  9.50,  954  (10th  Cir.  1959),  cert.  den..  .363  U.S.  843  (1959)  ;  Report  of  the  Att. 
Oen.  Natl.  Comm.  to  Study  theAnfitrust  Lairs,  pp.  164-65  (1955).  Cf.  FTC  v.  Staley  Mfg. 
Co.,  324  U.S.  746,  753  (1945),  in  which  the  Supreme  Court  note<l  that  the  Robinson-Patman 
Aict  placed  an  emphasis  on  individual  competitive  situations  rather  than  upon  a  general 
system  of  competition. 

sE.g.,  Lloyd  A.  Fry  Roofing  Co.  v.  FTC,  371  F.2d  377  (7th  Cir.  1966).  where  the  court 
noted  "that  there  were  only  two  iinportaint  price  competitors  of  the  majors,  and  the  area 
price  discriminations  were  directed  at  their  practices.  In  such  a  situation,  the  injury  to  the 
two  independents  qualifies  as  iniurv  to  competition."  Id.,  pp.  284-85.  In  Moore  v.'  Mead's 
Fine  Bread  Co..  348  U.S.  115  (1954)  and  H..I.  Heinz  Co.  v.  Beech-Nut  Llfesavers,  Inc., 
IRl  F.  Snpp.  4.52.  46.3-64  (S.D.N.Y  1960),  the  conrts  also  equated  the  elimination  of  a 
competitor  ^^ath  injury  to  comipetition 

»  The  distinction  between  injury  to  competitors  and  injury  to  competition  may.  however, 
be  highly  relevant  when  looked  at  in  reverse.  Thus,  if  price  discrimination  was  practiced 
collusively  in  a  given  market  or  as  a  result  of  a  joint  pricing  structure  followed  by  com- 
petitors in  the  mutual  expectation  of  reciprocal  behavior  such  as  ma.y  go  on  in  bid  price 
situations  or  industries  having  traditional  basing  point  or  zone  pricing  systems,  competitors 
may  not  be  injured  but  competition  most  definitely  would  be.  Brooks  supra,  n.  6.  at  789-90. 

i^E.g..  Barton.  Competitive  Injury  Voider  the  Rohinson-Patmnn  Act.  19  Bus.  Lawyer  649, 
657  (1964)  ;  Von  Kalinowski,  Price  Discrimination  and  Competitive  Effects,  17  A.B.A., 
Antitrust  Sec.  36  (1960).  See  also  Brooks,  supra,  n.  6,  at  800. 

^E.g..  Atlas  Bldg.  Prod.  Co.  v.  Diamond  Block  rf  Gravel  Co.,  269  F.  2d  950  (10th  Cir. 
1959)  :  Maryland  Baking  Co.  v.  FTC.  243  F.  2d  716  (4th  Cir.  1957)  :  H.  J.  Heinz  Co.  v. 
Beech-Nut  Lifesavers  Co..  181  F.  Supp.  452  (S.D.N.Y.  I960). 

For  history  of  Commission  decisions  and  evidence  relied  upon  in  this  area,  see  Brooks. 
supra,  n.  6  at  812-16.  Brooks  notes  two  Commission  decisions  predicating  iniurv  on  the 
hampering  effect  of  the  price  cut  on  competitors'  ability  to  expand  (e.g.,  E.  B.  Mvller  d-  Co., 
33  FTC  24.  51  (1941).  affd.,  142  F.  2d  511  (6th  Cir.  1944))  four  on  the  foreclosure  of 
competitors  (e.g.,  Baiisch  &  Lomh  Optical  Co.,  28  FTC  186  (1939)),  four  on  collusive 
refraining  from  competition  by  the  price  discriminators  (e.g.,  National  Lead  Co..  49  FTC 
791  (1953))  and  one  Commission  decision  rejecting  injury  because  of  its  finding  that 
increases  in  competitors'  unit  sales  volume  occurred  after  the  price  cut  (General  Foods 
Corp.,  50  FTC  88.^,  891  (19.54)).  See  also.  Note,  "Competitive  Injury  Under  the  Robinson- 
Patman  Act,  74  Harv.  L.  Rev.  1597  (1961). 
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competitor's  own  inefficiency  or  because  its  prior  price  levels  reflected  a  monop- 
olistic or  collusive  pricing  structure.  Or  competitors  may  suffer  business  losses 
following  a  price  cut  l)ecause  of  their  unwillingness  to  compete  aggressively  or 
because  of  their  lack  of  imagination  as  to  how  to  compete  effectively.  Thus  given 
a  situation  of  minimal  price  competition  prevailing  in  a  market,  or  of  a  market 
occupied  by  inefficient,  unimaginative,  non-aggressive  or  poorly  managed  com- 
panies, declining  profit  margins  suffered  by  competitors  as  a  result  of  a  territo- 
rial price  cut  may  not  evidence  competitive  injury  at  all  but  simply  a  reiurn  to 
more  competitive  pricing. 

By  the  same  token,  the  mere  existence  of  competition  in  the  market  after  the 
price  cut  does  not  negate  the  possibility  that  competition  has  been  injured.  As 
the  Supreme  Court  in  its  recent  Utah  Pie  decision  '-  pointed  out,  competitive 
injury  may  have  occurred  even  though  sales  volume  increases  and  some  compe- 
titors are  making  a  profit.  The  Court  stated  that  in  a  market  in  which  price  was 
the  dominant  competitive  factor,  "a  competitor  who  is  forced  to  reduce  his  prices 
to  a  new  all-time  low  in  a  market  of  declining  price  will  in  time  feel  the  financial 
pinch  and  will  be  a  less  effective  competitive  foi*ce."  " 

Capability  to  impair  a  competitor's  viability  is  obviously  important  in  deter- 
mining whether  the  price  cut  could  lessen  competition."  The  Court  in  H.  J.  Heinz 
Co.  V.  Beech-Nut  Lifesavers,  Inc.^  agreed  that  the  relative  strength  and  resources 
of  the  price  cutter  and  its  alleged  victim  was  a  proper  issue  of  fact  to  be  deter- 
mined and  could  not  be  answered  simply  in  terms  of  a  comparison  of  their  gross 
sales  or  share  of  the  market.  I  believe  that  antitrust  enforcement  policies  must 
take  into  account  obvious  disparities  of  size  and  strength.  But  I  am  doubtful 
that  as  a  practical  matter  they  have  the  resources  to  make  the  kind  of  subtle 
comparative  analyses  of  corporate  strength  involved  in  the  Beech-Nut  case. 

I  would  suppose  that  some  attention  must  also  be  paid  to  the  more  intangible 
but  equally  important  psychological  question  of  the  probable  reaction  to  the 
price  cut  on  the  part  of  the  competitors." 

Where  the  territorial  price  cut  is  of  a  sustained  duration  and  is  at  or  below 
cost,  the  likelihood  of  its  producing  probable  competitive  injury  is  substantial, 
especially  where  the  financial  resources  of  the  price  cutter  are  greater  than  any 
of  its  competitors.  Thus  data  on  the  size,  demand  elasticity  and  competitive 
vitality  of  the  market,  the  number  and  relative  size  of  the  competitors,  the  size 
and  duration  of  the  price  cut  as  well  as  its  ostensible  purpose,  and  the  compara- 
tive profit  ratios  on  both  sales  and  net  worth  would  seem  in  most  cases  to  be 
important  to  a  determination  of  the  probable  impact  of  the  price  cut  on  the 
competitive  viability  of  the  market. 

There  is  little  doubt  that  the  philosophy  underlying  the  antitrust  laws  is  pre- 
mised on  the  belief  that  the  innumerable  marketing  decisions  which  must  be 
made  about  productive  capacity,  quality  of  goods,  modes  of  distribution,  prices 
and  conditions  of  sale  are  best  initiated  by  business  with  maximum  freedom. 
Business  decisions  spurred  on  and  disciplined  by  competitive  and  market  forces 
are  conceived  of  in  our  system  as  the  best  means  devised  to  date  by  which  we 
can  achieve  our  basic  goals  of  full  employment,  technological  innovation  and 
economic  growth. 

The  Supreme  Court  has  succinctly  stated  the  role  of  antitrust  legislation. 
It  is  simply  to  lay  out  the  ground  rules  of  competition.  We  as  administrators 
must  be  ever  zealous  that  to  make  certain  that  the  Congressional  mandate  t 
promote  and  maintain  competition  is  imaginatively  and  forcefully  discharged. 
At  the  same  time  we  must  make  equally  certain  that  in  enforcing  the  Con- 
gressional ground  rules  we  do  not  eliminate  the  very  competition  Congress  has 
commanded  us  to  maintain  and  promote.  This  is  our  major  challenge.  I  hope 
that  it  will  always  be  responded  to  with  a  sense  of  proportion  and  of  humility. 

Thank  you. 


12  Utah  Pie  Co.  v.  Continental  Baking  Co.,  386  U.S.  685.  699-700  (1967). 

13  Jrl.  at  099-700. 

x4prpQ  y  Morton  Stalt  Co.,  ?,H4  U.S.  .I"  (194S)  :  FInmuel  71/o.s.s  Inc.  v.  FTC.  148  F.  2d  378 
(2n(T  Cir   194.^)). 

«  181  F.  Supp.  452  (S.D.N.Y.  1960) . 

I''  BrooUs  lists  ;is  ono  of  the  qnostidiis  to  bo  nskpd  to  detormine  if  Injur.v  has  occurrerl  : 
"Does  thp  pimV'o  discriniinntion  rpsnlt.  or  will  it  rosiilt.  in  an  important  rival  or 
groups  of  rivals  snhstantinlly  limitincr  thoir  oonni(>titivp  aotivitios  in  order  to  appease, 
pome  to  terms  with,  or  avoid  or  lessen  jirice  warfare  with  a  firm  ffrantinsr  or  reeeivinjr 
the  discrimination?  Does  it  result,  or  will  it  result,  in  a  trader  being  so  large  that 
his  rivals  lack  capacity  to  take  over  a  substantial  part  of  his  trade?"  Brooks,  supra 
n.  6,  at  800. 
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Automotive  Parts  Distribution  and  the  Federal  Trade  Commission 

(Statement  by  Earl  W.  Kintner,  Chairman,  Federal  Trade  Commission,  Before 
Meeting  of  "the  Automotive  Service  Industry  Association,  Los  Angeles,  Calif., 
Feb.  !<  1961) 

I. 

Your  industry  is  a  vital  and  dynamic  part  of  our  American  economy. 
Over  a  period  of  many  years  the  automotive  parts  industry  has  received  con- 
stant attention  from  t"he'  Federal  Trade  Commission.  A  discussion  of  the  Com- 
mission's work  in  general,  and  as  it  affects  your  business  in  particular,  may 
be  helpful  to  you  in  making  better  business  decisions. 

In  1960  the  Federal  Trade  Commission  demonstrated  that  it  could  be  the 
vigorous  and  effective  law  enforcement  agency  originally  contemplated  at  the 
time  of  its  creation  almost  one-half  a  century  ago.  The  year  just  ended,  by 
every  statistical  measurement,  was  the  high  water  mark  in  the  Commission's 
history. 

During  the  year,  .560  formal  complaint  proceedings  were  initiated  and  410 
cease  and  desist  orders  were  issued.  The  previous  record  year  of  19.59  was 
exceeded  by  50%  in  formal  complaints  issued  and  by  36%  in  orders  entered. 

The  largest  gain  was  in  actions  to  halt  antitrust  violations.  Here  the  202 
formal  complaints  more  than  doubled  the  previous  record  number  of  99  in 
19.59  and  more  than  tripled  the  66  complaints  issued  in  1958. 

Statistics,  of  course,  do  not  tell  the  whole  story.  The  figures  I  have  mentioned 
relate  only  to  formal  litigation.  Perhaps  of  greater  significance  is  the  fact  that, 
in  addition  to  compulsory  processes,  the  Commission  energetically  employed 
investigations,  economic  inquiries,  programs  of  business  and  consumer  educa- 
tion and  an  expanding  range  of  consultative  services  to  business.  In  using  all 
of  the  tools  in  our  arsenal,  our  sole  objective  was  to  encourage  honest  competition 
in  American  business. 

I  am  confident  that  the  progress  of  our  work  has  meaning  to  you.  Yours 
is  an  industry  of  central  importance.  Any  governmental  agency  charged  with 
the  duty  of  eliminating  unfair  methods  of  competition  throughout  the  entire 
range  of  our  half-trillion  dollar  economy  must  necessarily  devote  a  large  propor- 
tion of  its  total  effort  to  safeguarding  free  and  fair  competition  within  your 
industry.  The  record  of  the  Federal  Trade  Commission  over  the  past  5  years 
demonstrates  this  fact.  During  that  period,  the  Commission  has  issued  some 
60  complaints  and  more  than  40  orders  to  cease  and  desist  involving  automobile 
parts  alone. 

You  should  be  familiar  with  the  breadth  of  the  Commission's  jurisdiction  over 
anti-competitive  trade  practices.  The  Commission  administers  a  variety  of  anti- 
trust statutes :  principally.  Section  2  of  the  Clayton  Act,  more  commonly  known 
as  the  Robinson-Patman  Act,  which  bars  price  and  service  discriminations ; 
Section  3  of  the  Clayton  Act  which  prohibits  certain  forms  of  exclusive  dealing 
arrangements ;  Section  7  of  the  Clayton  Act,  which  bars  unlawful  mergers ;  and 
Section  5  of  the  Federal  Trade  Commission  Act  which  broadly  condemns  unfair 
methods  of  competition  and  unfair  and  deceptive  acts  and  practices  in  commerce. 

At  one  time  or  another,  members  of  your  industry  have  been  cited  for  viola- 
tions of  every  one  of  these  statutes.  A  number  of  your  members  are,  today, 
involved  in  enforcement  proceedings  of  the  Commission. 

II. 

The  Robinson-Patman  Act  should  be  of  fundamental  concern  to  you.  Many 
automotive  parts  cases  have  been  included  in  our  Robinson-Patman  enforcement 
proceedings.  You  would  do  well  to  study  the  past  application  of  this  statute  to 
your  industry  and  to  review  some  of  the  current  problem  areas. 

Each  of  you — whether  a  manufacturer,  a  warehouse  distributor  or  a  whole- 
saler— forms  an  important  link  in  the  chain  of  distribution  for  automotive  parts. 
You  should  be  aware  of  the  Commission's  recent  efforts  to  obtain  compliance  with 
the  provisions  of  the  Robinson-Patman  Act  within  your  industry.  The  names 
of  cases  like  Moofj,  Niehotf,  Ecfelmann.  Whitaker,  Tliompson  Protfucts,  American 
Motor  Specialitie>^,  and  Antomotive  Supply  of  Alfoona  are  no  strangers  to  the 
pages  of  your  trade  publications. 

In  the  past  several  years,  our  principal  objective  has  been  no  less  than  total 
compliance  with  the  trade  regulation  laws.  Passed  in  19.36,  the  Robinson-Patman 
Act,  for  a  complex  of  reasons,  had  never,  until  recently,  had  a  full  test  of  its 
36-138^ — ^70 — vol.  3 87 
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impact.  When  I  assumed  the  Chairmanship  of  the  Commission  I  was  convinced 

that  the  time  for  such  a  test  had  come. 

Although  our  antitrust  hiws  state  our  national  economic  policies  in  favor  of 
competition,  the  opinion  has  been  advanced  by  some  that  the  Robinson-Patman 
Act  is  anticompetitive  in  effect,  but  it  is  my  judgment  that,  as  interpreted  by  the 
Federal  Trade  Commission  and  the  courts,  and  fairly  and  reasonably  adminis- 
tered, this  Act  protects  competition  as  it  was  indeed  designed  to  do.  It  is  generally 
agreed  that  two  of  the  Act's  primary  objective  were  and  are,  (1)  to  prevent 
unscrupulous  buyers  from  abusing  their  economic  power  by  exacting  from  sup- 
pliers imwarranted  price  reductions  and  other  discriminatory  concessions,  and 
(2)  to  prevent  unscrupulous  suppliers  from  attempting  to  gain  an  unfair  advan- 
tage over  their  competitors  by  discriminating  among  customers. 

Section  2  contains  six  subdivisions.  Section  2(a)  is  directed  at  injurious  price 
differentials  on  commodities  of  like  grade  and  quality,  which  cannot  be  justified 
under  the  provisos  therein,  including  cost  justification,  or  defended  as  a  good 
faith  meeting  of  the  equally  low  price  of  a  competitor,  as  spelled  out  in  Section 
2(b).  Section  2(c)  deals  with  brokerage  payments.  Section  2(d)  deals  with 
payments  or  allowances  hy  the  seller  to  the  buyer  for  services,  and  requires 
them  to  be  made  available  on  proportionally  equal  terms  to  all  competing  custo- 
mers. Section  2(e)  requires  that  services  furnished  to  a  buyer  by  the  seller  be 
made  available  to  all  competing  buyers  on  proportionally  equal  terms.  And 
Section  2(f)  bars  the  knowing  inducement  or  receipt  of  an  unlawful  discrimi- 
nation in  price. 

Of  primary  concern  to  your  industry  are  the  price  discrimination  prohibitions 
of  Section  2(a)  which  have  been  enforced  in  a  line  of  proceedings  against  auto- 
motive parts  sellers,  and  the  reciprocal  prohibitions  of  Section  2(f)  which,  in 
another  series  of  cases,  have  been  the  basis  of  attacks  against  buyer  abuses  in 
your  industry.  Let  me  review  for  you  some  of  these  developments. 

PAST    CASES 

In  the  celebrated  Spark  Plug  cases,^  the  Commission  charged  the  three  major 
spark  plug  manufacturers — Champion,  General  Motors,  and  Electric  Auto-Lite — 
with  violation  of  the  Robinson-Patman  Act  in  two  major  areas:  original  equip- 
ment, and  replacement  equipment.  The  Commission's  complaint  charged  that 
the  practice  of  selling  original  eqiiipment  spark  plugs  to  automobile  manufac- 
turers at  or  near  cost  while  selling  replacement  plugs  at  much  higher  prices 
through  replacement  distribution  channels  caused  injury  to  smaller  plug  manu- 
facturers who  could  not  meet  the  original  equipment  price  and  thereby  lost 
replacement  business  which  was  critically  tied  to  the  original  equipment  mai'ket. 
The  Commission's  complaint  also  alleged  secondary  line  injury  in  a  variety  of 
competitive  situations  in  which  the  spark  plug  companes  allegedly  discriminated 
between  competing  distribution  outlets. 

The  cases  were  litigated  over  a  14-year  period.  The  charge  of  discrimination 
with  respect  to  original  equipment  sales  was  dismissed :  no  substantial  evidence 
of  injury  was  disclor-ed  on  the  record.  However,  ns  to  the  secondary  line  price 
discrimination  charges,  the  Commission  found  violation  in  a  number  of  instances 
which  foreshadowed  later  cases  in  this  industry  and  reflect  problems  which  are 
still  pervasive  today. 

The  Commission  found  that  the  spark  plug  companies  had  discriminated  in 
price  among  direct  and  indirect  customers.  The  Commission  order  barred  dis- 
crimination in  whatever  form  it  appeared. 

Following  the  Spark  Ping  cases,  the  next  major  development,  one  which  is 
unfinished  to  this  day,  came  in  the  famed  Automotive  Parts  cases.  This  series  of 
cases,  beginning  in  1949,  involved  alleged  pi'ice  discriminations  in  violation  of 
Section  2(a)  by  a  niimber  of  automotive  parts  sellers,"  and  knowing  receipt  of 
price  discrimination,  in  violation  of  Section  2(f)  on  the  pai't  of  a  number  of  so- 
called  buying  groups.  Among  the  buyers  attacked  were  American  IMotor  Spe- 
cialties, P>orden-Aieklen  Supply  Co.,  and  D  &  N  Auto  Parts  Co..  all  of  whom 
were  proceeded  against  at  the  outset  of  the  Commission's  campaign  and  a  number 

1  Clinmiiinn  fipnrk  Pltiq  Co.,  50  F.T.C.  SO  (la.T.'?)  ;  General  Motors  Corp.,  50  F.T.C.  54 
(195?.)  :  Elerfrir  Avto-TAte  Co..  50  F.T.C.  '?,  (105:^) 

=  Amoriff  tliosp  spllors  -woro  St'nfl'irri  Motor  Proflnots.  Tnp.,  Mooi?  Tnrlnstries.  Inc., 
C.  E.  NioliAff  &  Co..  P.  Soronson  MnniifMcturiii.c:  Co..  P  &  D  Mpniifaotiirinff  Co..  Inc..  E.  Edel- 
mnnn  i^i;  Co..  Whitnkcr  Cable  Corpor-ition.  Fcdpral-MoKnl  Corporation.  Sealed  Power 
Corporation,  Eis-Antomotivo  Corjidration.  Airtex  Products,  Inc.,  Neapco  Products,  Inc., 
Guaranteed   Parts,   Inc.,   and  Ameri(!an  Ball   Bearing  Co. 
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of  groups  which  have  been  proeeeded  against  more  recently.  These  cases  were 
fought  out  over  a  number  of  years  before  both  the  Commission  and  the  courts. 
Several  of  these  cases  were  not  finally  settled  until  Supreme  Court  review 
had  been  completed.  While  most  are  now  finally  decided,  some  buyer  cases  are 
still  in  litigation.  Up  to  this  time,  however,  the  courts  have  fully  endorsed  and 
approved  the  Commission's  decisions.''  Important  questions  of  statutory  interpre- 
tation have  been  resolved.  Broadly  speaking,  in  these  cases  the  Commission's 
complaints  attacked  pricing  systems  which  placed  a  premium  on  aggregating  vol- 
ume purchases  over  a  period  of  time  and  thus  gave  to  the  large  volume  purchaser 
an  unjustified  and  detrimental  advantage  over  his  competitor.  I  am  sure  you  all 
recall,  perhaps  wistfully,  this  type  of  pricing  schedule  which  was  previously  so 
prevalent  in  your  industry.  Recent  Commission  actions  indicate  that  vestiges 
remain,  although  I  would  quickly  add  that  this  pricing  method  is  now  used  only 
by  the  most  audacious  or  foolhardy  among  you. 

These  cases  were  vigorously  defended  by  the  respondents  on  grounds  that 
the  pricing  systems  were  established  to  meet  competition  or  that  they  caused 
no  adverse  competitive  effect,  or  that  they  were  cost  justified.  In  every  instance 
the  defenses  were  ultimately  rejected.  The  Commission  held  that  in  an  industry 
as  fiercely  competitive  as  this,  where  profit  margins  are  narrow  and  sometimes 
almost  non-existent,  a  price  differential  of  as  little  as  2%  might  in  some  circum- 
stances mean  the  difference  between  the  business  survival  or  failure.  The  Com- 
mission further  held  that  the  "meeting  competition"  defense  of  the  statute  was 
not  available  to  justify  a  general  pricing  system  but  only  prices  met  in  individual 
competitive  circumstances. 

As  the  Commission  was  proceeding  at  flank  speed  against  automotive  parts 
manufacturers,  it  was  also  proceeding  against  buyers  charged  with  knowing 
receipt  of  unlawful  discriminations.  The  original  buyer  cases  were  the  other 
side  of  the  price  discrimination  coin  uncovered  in  the  seller  cases.  In  many  cases, 
the  discriminations  involved  in  the  seller  cases  were  made  to  so-called  "buying 
groups"  which,  the  Commission's  investigation  disclosed,  had  been  established 
for  purposes  of  qualifying  for  the  most  favorable  discount  bracket  on  the  seller's 
cumulative  volume  discount  schedule.  The  Commission's  complaints  against  these 
groups  charged  that  they  were  composed  of  jobbers  who  established  a  joint 
buying  office  for  the  sole  purpose  of  receiving  discriminatory  discounts  from 
the  automotive  supplier. 

In  the  Automatic  Canteen  case,*  the  Court  held  that  the  Commission,  as  a  part 
of  its  burden  in  a  2(f)  case,  must  show  that  the  buyers  knew  they  were  receiving 
a  price  discrimination,  knew  of  the  probable  competitive  effects  of  the  price  ad- 
vantage received,  and  knew  that  the  price  was  not  within  one  of  the  seller's  de- 
fenses under  the  statute  such  as  the  cost  justification  or  meeting  competition 
defenses.  Under  the  "burden  of  convenience"  rule  established  in  that  case,  the 
burden  is  placed  on  Commission's  counsel  to  come  forward  with  evidence  that 
the  buyer  is  not  a  mere  unsuspecting  recipient  of  an  unlawful  discrimination. 

A  number  of  companion  cases  to  Aittomatir  Canteen  were  dismissed  by  the 
Commission  before  trial.  However,  in  the  pending  cases  against  the  automotive 
buying  groups,  counsel  for  the  Commission  successfully  resisted  determined  mo- 
tions to  dismiss  by  the  respondents  and  the  cases  subsequently  went  to  hearing. 
These  cases  have  now  been  fully  litigated  before  the  Commission  and  orders  to 
cease  and  desist  have  been  entered.  The  Commission  has  held  that  the  burden  of 
proof  allocated  in  Automatic  Canteen  is  not  necessarily  a  heavy  one,  that  trade 
experience  in  a  particular  situation  can  afford  a  sufficient  degree  of  knowledge 
on  the  part  of  the  buyer  to  provide  a  basis  for  proceeding  and  that  the  trade  ex- 
perience of  the  buyers  in  these  cases  was  such  that  they  could  be  held  to  have 
knowledge  that  the  price  advantages  they  received  from  the  sellers  were  not 
cost  justified  nor  within  any  of  the  sellers'  other  defenses  afforded  to  sellers  by 
the  statute.  In  one  of  these  cases,  Americaji  Motor  Specialties,  Inc.,^  the  Com- 

^  standard  Motor  Products.  Inc.  v.  Federal  Trade  Commifi.iion,  2fir>  F.  2fl  674  (2A  Cir. 
1959).  cert,  denied  .361  U.S.  826  (1959)  ;  P.  Sorenson  Mfg.  Go.  v.  Federal  Trade  CnvimtD- 
aion,  24:6  P.  2d  687  (D.C.  Cir.  1957)  ;  P  d  D  Mfg.  Co.  v.  Federal  Trade  Commis-^ion,  245 
F.  2(1  2R1  (7th  Cir.  1!»."i7i.  rrrt.  denied  355  U.S.  SS4  (1957')  :  C.  E.  Niehoff  cf-  Co.  v.  Federal 
Trade  Commission.  24]  F.  2cl  .'',7  (7th  Cir.  1957),  modified  355  U.S.  411  (1958)  ;  E.  Edel- 
mnvn  <f-  Co.  v.  Federal  '^rn'Te  Cnmmifision,  239  F.  2f1  152  (7th  Cir.  1956V  cert,  /denied 
355  U.S.  941  (1958)  ;  Whitaker  Cahle  Corp.  v.  Federal  Trade  Commission,  239  F.  2(1 
253  (7th  Cir.  1956).  cert,  denied  353  TT.S.  928  (195T>  ;  Moon  Indn.<itrie.-<.  Inc.  v.  Federal 
Trade  Commission.  238  F.  2d  43   (Sth  Cir.  1956),  aff'd  355  U.S.  411    (1958). 

*  Automatic  Canteen  Co.  v.  Federal  Trade  Commission,  346  U.S.   61    (1953). 

^  Am,erican  Motor  Specialties,  Inc.  v.  Federal  Trade  Commission,  298  F.  2d  225  (2d  Cir. 
1960),  cert,  denied  364  U.S.  884  (1960). 
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mission's  order  to  cease  and  desist  has  been  aflSrmed  and  enforced  by  the  United 
States  Court  of  Appeals  for  the  Second  Circuit,  and  a  petition  for  certiorari  was 
denied  by  the  Supreme  Court.  In  the  other  two,  appeals  are  now  pending  in  the 
Court  of  Appeals  for  the  Fifth  Circuit.* 

As  a  consequence  of  these  decisions,  the  Commission  has  issued  complaints 
against  a  number  of  other  buying  groups  alleging  similar  practices  in  violation 
of  subsection  2(f).  Orders  to  cease  and  desist  have  been  entered  in  some  of 
these ' — others  are  still  pending.® 

But  the  buying  group  cases  do  not  comprise  the  only  type  of  buyer  cases  initi- 
ated under  subsection  2(f)  in  this  industry.  Of  considerable  interest,  for  exam- 
ple, is  the  complaint  recently  issued  by  the  Federal  Trade  Commission  under 
2(f)  against  Automotive  Supply  Co.,  Docket  7142  (August  28, 1959),  a  large  auto- 
motive wholesaler  in  Altoona,  Pennsylvania. 

There  the  complaint  charged  as  illegal  practices  of  Automotive  Supply  and 
two  aflaiiated  organizations — a  Central  Warehouse  Company  and  an  affiliated 
company  located  at  Tucson,  Arizona — with  illegal  practices  relating  to  the  pur- 
chase, resale  and  distribution,  at  the  wholesale  level  of  tires  and  tubes  and  like 
items,  household  appliances,  home  and  garden  supplies,®  and  automotive  parts, 
•equipment  and  accessories.  The  respondent  had  set  up  its  Central  Warehouse 
Company  in  1946,  according  to  the  complaint,  but  since  that  time  it  ".  .  .  served 
little  purpose  other  than  as  a  conduit  or  bookkeeping  device  through  which 
respondent  purchases  certain  of  its  products  and  supplies  for  sale  and  distribu- 
tion at  the  wholesale  level  through  respondent's  principal  place  of  business  and 
branches  in  the  State  of  Pennsylvania  and  West  Virginia.  .  .  ." 

A  principal  charge  of  the  complaint  was  that  this  jobber,  through  its  wholly 
owned  and  controlled  warehouse,  knowingly  induced  and  received  warehouse 
distributor  prices.  The  respondent  also  knowingly  induced  and  received  func- 
tional discounts  for  re-distribution  through  its  own  outlets,  according  to  the 
complaint.  A  cease  and  desist  order  has  now  been  entered  which  prohibits  this 
jobber  from  knowingly  inducing  or  receiving  warehouse  distributor  prices. 

CURRENT   PROCEEDINGS   IN    THE   AUTOMOTIVE   PARTS    INDUSTRY 

On  a  wide  front,  the  Commission  continues  to  challenge  illegal  pricing  prac- 
tices both  of  automotive  parts  sellers  and  buyers.  You  may  find  helpful  the 
following  review  of  some  of  these  current  developments. 

The  Commission's  most  recent  decision  has  come  in  the  case  of  American  Ball 
Bearing  Corp.,  Docket  7565,  in  which  an  order  was  issued  several  weeks  ago 
requiring  the  company  to  cease  charging  different  prices  to  purchasers  com- 
peting with  one  another  in  the  resale  of  its  products.  The  Commission  adopted 
the  hearing  examiner's  initial  decision  finding  that  the  respondent  had  classified 
its  purchasers  into  three  categories — jobbers,  distributors,  and  warehouse  dis- 
tributors— and  charged  them  different  prices  :  jobbers  10%  more  than  distributors 
and  20%  more  than  warehouse  distributors.  The  examiner's  decision  had  found 
that  "many  purchasers,  classified  by  the  respondents  as  warehouse  distributors 
and  distributors,  failed  to  perform  the  functions  necessary  to  qualify  under 
respondents'  definitions  for  the  respective  discounts  granted  purchasers  in  those 
classifications."  As  a  result,  individual  jobbers  often  were  placed  at  a  competitive 
disadvantage  with  other  distributors  classified  in  a  higher  function  by  respondent 
but,  in  fact,  occupying  no  different  competitive  status.  The  Commission  rejected 
respondents'  contention  that  competition  could  not  adversely  be  affected  unless 
a  price  advantage  to  a  buyer  is  reflected  in  the  buyer's  own  resale  price. 

Similarly  of  interest  to  you  may  be  the  recent  consent  order  issued  in  Gojer, 
Inc.,  Docket  7851,  which,  while  not  an  automotive  parts  case,  has,  I  believe,  real 

8  Borden-Aicklen  Supply  Co.,  Docket  5766,  D  d  N  Auto  Parts,  Docket  5767. 

''  Warehouse  Distributors.  Inc.,  Docket  6837  (order  to  cease  aud  desist  August  14,  195S)  ; 
Midwest  Warehouse  Distributors,  Inc.,  Docket  6SS8  (order  to  cease  and  desist  Septem- 
ber 24,  19,59)  ;  Albright's,  Docket  6S90  (order  to  cease  and  desist  March  27,  1950)  ; 
Hunt-Marq%iardt,  Inc.,  Docket  6765  (order  to  cease  and  desist  December  2.3,  1958)  ; 
Southern  California  .Jobbers,  Docket  6889  (November  10,  1960). 

^Automotive  .Jobbers,  Inc.,  Docket  7590  (complaint  Issued  September  21,  1959); 
Ark-La-Tex  Warehouse  Distributors,  Inc.,  Docket  7592  (complaint  issued  September  22, 
1959)  ;  Southwestern  Warehouse  Distribxitors,  Inc.,  Docket  7686  (complaint  issued  Decem- 
ber 9,  1959)  ;  Automotive  Southwest.  Inc.,  Docket  7686  (complaint  issued  December  10, 
1959)  ;  National  Parts  Warehouse,  Docket  8038   (complaint  issued  July  12,  1960). 

*A  companion  action  under  2(a)  was  brought  against  the  supplier.  Firestone  Tire  and 
Rubber  Co.,  Docket  7141    (complaint  issued  May  12,   1959). 


1367 

significance  for  your  industry.  In  that  case,  a  manufacturer  of  soap  and  clean- 
ing products  was  charged  by  the  Commission  with  discriminating  in  sales  to 
customers  within  the  same  functional  classification.  The  Commission  charged  that 
jobbers  who  owned  their  own  warehouse  facilities  were  classified  as  a  "ware- 
house group,"  and  obtained  higher  discounts  than  competitors  in  a  straight  "job- 
ber" classification.  The  theory  of  the  Commission's  complaint,  reflecting  numer- 
ous court  and  Commission  decisions,  was  that  the  two  customer  classes  were  in 
actual  competition  with  one  another,  were  thus  functional  equivalents,  and  were 
accordingly  entitled  to  equal  treatment  by  their  sellers. 

Another  recent  case  of  some  interest  is  the  2(f)  proceeding  against  Southern 
California  Jobbers,  Docket  6889,  which  was  one  of  the  allegedly  favored  group 
buyers  in  the  American  Ball  Bearing  case.  The  Commission  found  that  the  fact 
that  the  group  operated  a  warehouse  did  not  alter  the  situation,  other  than  to 
assist  the  members  to  get  warehouse  distributor  rebates  to  which  they  were  not 
entitled  and  which  were  not  received  by  non-member  competitors.  To  this  extent 
the  case  would  go  beyond  the  earlier  buying  group  cases  where  no  substantial 
distributive  facilities  were  operated  by  the  group.'" 

Another  recent  case  involved  the  Heckethorn  Manufacturing  and  Supply  Co., 
(Docket  7499)  a  manufacturer  of  automotive  shock  absorbers,  seat  covers  and 
other  products.  The  Commission's  complaint  alleged  that  Heckethorn  discrimi- 
nated in  price  between  competing  customers  of  its  products.  A  consent  order 
entered  early  last  year  requires  the  company  to  charge  the  same  net  prices  to 
customers  who  compete  with  each  other  in  resale  of  its  products.  At  the  same 
time,  the  Commission  dismissed  because  of  insufficient  evidence,  a  charge  that 
the  price  differentials  might  result  in  a  substantial  lessening  of  competition  or 
tendency  to  create  a  monopoly  in  the  seller's  line  of  commerce. 

In  addition  to  these  recent  decided  cases,  a  number  of  Automotive  Parts  cases 
are  currently  pending  before  the  Commission.  Of  course,  it  would  be  inappro- 
priate for  me  to  comment  on  the  merits  of  these  proceedings,  but  a  brief  listing 
of  them,  I  think,  will  fairly  describe  the  scope  of  the  Commission's  current  activ- 
ity in  your  industry. 

For  example,  in  Pnrolator  Products,  Inc.,  Docket  7850,  the  Commission  has 
charged  the  respondent  with  discriminating  in  price  among  competing  customers 
in  the  sale  of  its  automotive  replacement  filters.  The  complaint  charges  that 
Purolator  grants  some  warehouse  distributors  "re-distribution  allowances"  on 
sales  to  dealers  and  users,  but  withholds  these  allowances  from  other  competing 
warehouse  distributors  and  from  competing  jobbers.  It  further  alleges  that  all 
warehouse  distributors  are  given  a  warehouse  discount  which  is  not  made  avail- 
able to  their  competitors. 

In  Dayco  Corp.,  Docket  7604,  the  Commission  charged  that  the  former  Dayton 
Rubber  Company  discriminated  in  price  between  direct  wholesale  customers  and 
indirect  wholesale  customers,  charging  the  indirect  customers  up  to  25%  more 
than  its  direct  customers.  Dayco  is  defending  on  the  ground,  among  others,  that 
the  alleged  practices  were  discontinued  several  years  ago. 

In  the  case  against  Borg  Warner  and  its  wholly  owned  subsidiary,  Borg 
Warner  Service  Parts  Co.,  Docket  7667,  the  Commission  has  charged  discrimi- 
nation in  sales  to  competing  customers,  including  buying  groups  and  warehouse 
distributors  generally.  The  respondents  are  defending  on  the  grounds  that  the 
price  differentials  are  cost  justified,  do  not  create  any  cognizable  injury  to  com- 
petition, and  are  bona  fide  functional  discounts. 

In  a  recent  complaint  issued  against  Westinghouse  Electric  Corp.,  Docket 
8053,  the  Commission  has  charged  discrimination  in  the  sale  of  the  company's 
automotive  miniature  and  sealed  beam  lamps.  The  Commission  complaint  charges 
that  Westinghouse  has  discriminated  amopg  franchised  distributors,  granted 
more  favorable  terms  to  volume  purchasers,  and  has  also  granted  more  favorable 
terms  to  volume  purchasers,  and  has  also  granted  favorable  discounts  to  auto- 
mobile manufacturers  purchasing  on  a  negotiated  basis.  "Westinghouse  has  de- 
nied that  any  of  its  price  differentials  create  an  adverse  competitive  effect. 

A  pending  complaint  against  Perfection  Gear  Co.,  Docket  7861,  challenges  price 
advantages  granted  to  warehouse  distributors  who,  it  is  alleged,  are  simply  group 
buying  jobbers  not  performing  the  normal  functions  of  a  warehouse  distributor 
and  thus  not  meriting  higher  discounts.  The  company  defends  on  grounds  that  it 
is  not  within  its  personal  knowledge  that  its  warehouse  distributor  customers 
do  not  normally  function  as  such  and  further  that  the  practices  complained  of 


^0  An  appeal  from  thlig  decision  of  the  Commission  is  now  pending  before  the  Court 
of  Appeals  for  the  Ninth  Circuit. 
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Lave  been  abandoned.  A  similar  abandonment  defense  is  raised  in  a  case  against 
Inland  Ruhher  Corporation  (Docket  8052)  in  wbicli  the  Commission  charges 
discrimination  in  sales,  among  others,  to  buying  groups  classified  as  warehouse 
distributors. 

A  functional  discount  defense  is  also  currently  being  raised  in  a  2(f)  pro- 
ceeding against  National  Parts  Warehouse  (Docket  8039)  and  its  member  job- 
bers, alleged  to  be  a  buying  group  receiving  discounts  not  made  available  to 
individual  jobber  competitors  in  violation  of  subsection  2(f).  The  respondents 
there  assert  that  National  Parts  Warehouse  is  not  a  buying  organization  for  the 
respondent  jobbers  but  is  operated  as  a  bona  fide  warehouse  distributor  and  the 
respondent  jobbers  are  merely  partners  in  a  legitimate  business  enterprise  in 
which  they  have  no  right  in  management,  direction  or  control.  The  respondents 
also  claim  that  the  warehouse  organization  has  at  all  times  bought  goods  for  its 
own  account,  operates  a  60,000  square  feet  warehouse  and  sells  to  hundreds  of 
jobbers  other  than  the  named  respondents. 

These  are  typical  cases  currently  before  the  Commission  in  your  industry.  A 
number  of  them  raise  old  questions,  others  new  issues  which  should  more  clearly 
define  the  types  of  distribution  practices  prohibited  under  the  Act  and  give 
plainer  definition  to  those  pricing  practices  which  are  lawful  under  the  Act. 

III. 

During  the  past  year  the  Commission  issued  Guides  covering  Sections  2(d)  and 
2(e)  of  the  Robinson-Pa tman  Act  amendments.  These  Guides  set  out  in  layman's 
language  certain  basic  rules  of  thumb  concerning  the  requirements  of  the  Act 
when  any  interstate  seller  offers  promotional  allowances  or  merchandising  serv- 
ices or  facilities  to  his  customers.  Within  the  past  month  I  was  afforded  the 
opportunity  of  making  specific  suggestions  to  the  National  Food  Brokers  Asso- 
ciation during  its  annual  meeting  concerning  how  food  brokers  could  comply 
with  the  brokerage  provision  of  the  Robiuson-Patman  Act.  The  2(c)  suggestions 
or  Guides  represented  my  personal  views  and  were  neither  approved  nor  dis- 
approved by  the  Commission. 

There  remain  only  Section  2(a)  and  its  complement.  Section  2(f),  where  no 
guidelines  or  suggestions  concerning  compliance  with  the  law  have  been  fur- 
nished to  the  American  businessman,  except  for  opinions  in  adjudicated  cases. 

Proceedings  instituted  by  the  Federal  Trade  Commission  under  Section  2  of 
the  amended  Clayton  Act,  against  both  sellers  and  buyers  of  automotive  parts, 
have  established  some  basic  principles  in  clarification  of  the  statute.  I  am  hopeful 
that  the  Commission  will  continue  the  Guides  Program  and  that  further  guides 
may  later  be  issued  to  assist  those  in  yoiu-  industry  and  others  who  seek  in  good 
faith  to  comply  with  the  law  against  price  discrimination.  In  the  meantime,  each 
of  you  should  review  your  pricing  practices  and  develop  a  successful  compliance 
plan. 

It  may  be  of  some  assistance  to  you  to  study  and  understand  the  concepts 
which  follow.  These  seem  to  me  essential  as  a  beginning  in  the  development  of 
careful  compliance  planning. 

1.  Any  person  who  sells  products  of  like  grade  and  quality  in  interstate  com- 
merce to  at  least  two  purchasers  at  different  net  prices  has  discriminated  in  price 
within  the  meaning  of  the  statutory  term  "to  discriminate  in  price." 

(a)  The  Act  does  not  prohibit  one  uniform  price  to  all  purchasers.  A  seller 
may  sell  at  the  same  price  to  wholesalers  and  retailers  without  any  legal  liability 
under  Section  2(a). 

(b)  A  seller's  purchasers  are  not  necessarily  limited  to  persons  buying  direct 
from  the  manufacturing  seller.  A  jobber  obtaining  a  manufacturer's  products 
through  a  warehousing  distributor  may  be  considered  to  be  a  "purchaser"  from 
the  manufacturer  where  the  latter  has  exorcised  such  a  degree  of  control  over  the 
transactions  between  the  distributor  and  the  jobber  that  the  sales  are  actually 
sales  by  the  manufacturer.  For  example,  the  following  factors  have  been  con- 
sidered in  determining  if  such  a  jobber  is  a  purchaser  of  the  manufacturer : 

(1)  Whether  the  manufacturer's  salesmen  contact  the  jobber  and  solicit  orders 
for  the  manufacturer's  products. 

(2)  Whether  the  products  are  shippeld  directly  from  the  manufacturer  to  the 
jobber,  invoiced  to  the  jobber,  and  payment  remitted  by  the  latter  to  the 
manufacturer. 

(3)  The  extent  to  which  the  manufacturer  sets,  controls  or  suggests  the  prices 
at  which  the  distributor  may  sell  to  the  jobber. 
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(4)  Whether  the  contracts  entered  into  between  the  distributor  and  the  jobber 
provide  that  the  manufacturer  may  require  appj-oval  before  tlie  distributor  is 
permitted  to  sell  any  specific  jobber  account. 

If  such  control  is  exercised,  the  manufacturer  may  be  in  violation  of  Section 
2(a)  when  the  jobber,  buying  through  the  distributor,  pays  a  higher  price  than 
competing  jobbers  purchasing  directly  from  the  manufacturer. 

2.  While  sales  at  different  net  prices  may  constitute  discriminations  in  price, 
such  sales  may  be  illegal  under  Section  2(a)  only  where  the  price  differences 
may  result  in  adverse  competitive  effects.  A  seller,  in  defense,  may  affirmatively 
show  (a)  the  price  differentials  do  not  exceed  cost  differences  resulting  from 
different  methods  or  quantities  in  which  the  commodities  are  sold,  or  (b)  a 
lower  price  was  made  in  good  faith  to  meet  an  equally  low  price  of  a  competitor. 

No  magic  formula  permits  safe  prediction  that  any  given  price  differential 
between  competing  purchasers  will  or  will  not  be  likely  to  result  in  competitive 
injury.  The  answer  to  this  question  depends  upon  the  specific  facts  in  particular 
cases. 

3.  Where  a  manufacturer  is  unable  to  justify  price  differences  between  his 
purchasers  in  accordance  with  the  affirmative  defenses  provided  by  the  statute, 
he  may  be  reasonably  certain  that  such  price  differences  will  not  be  illegal  price 
discriminations  if  he  classifies  his  purchases  on  a  functional  basis  and  sells  to 
all  purchasers  within  each  functional  group  at  the  same  net  price. 

The  test  to  be  used  in  classifying  purchasers  into  functional  groups  should  be 
based  upon  how  or  in  what  manner  each  purchaser  resells  or  disposes  of  the 
manufacturer's  product.  If  this  test  is  applied,  the  above  rule  merely  recognizes 
that  ordinarily  manufacturers  buying  automotive  parts  for  use  as  original  equip- 
ment do  not  compete  with  warehouse  distributors  or  jobbers  reselling  replace- 
ment parts.  Similarly,  distributors  reselling  only  to  independent  jobbers  do  not 
usually  compete  with  the  jobbers  reselling  solely  to  dealers.  Lacking  any  com- 
petitive relationship  among  such  purchasers,  a  seller  may  legally  discriminate 
in  price  among  the  manufacturers,  warehouse  distributor  and  jobber  provided 
the  distributor  pays  a  lower  price  than  the  jobber. 

Any  plan  for  compliance  with  Section  2(a)  would  not  be  complete  without 
considering  that,  under  certain  circumstances,  a  seller  can  justify  a  discrimina- 
tory price  under  the  good  faith  defense  regardless  of  the  competitive  injury  such 
a  discriminatory  price  might  cause. 

Since  the  good  faith  defense  furnishes  an  absolute  or  lawful  excuse  for  an 
otherwise  unlawful,  injurious  price  discrimination,  Commission  and  court  inter- 
pretations have  strict  limitations  upon  its  availability.  Among  the  more  basic 
limitations  are  the  following  : 

(1)  The  defense  is  valid  only  when  a  lower  price  is  given  to  meet  individual 
competitive  situations,  as  a  defensive  measure.  It  cannot  be  used  for  the  purpose 
of  gaining,  instead  of  retaining,  a  customer. 

Example :  Supplier  A  decides  to  improve  his  market  position  in  one  trading 
area  and  lowers  his  prices  to  several  large  volume  purchasers  in  the  area  and 
not  to  their  competitors.  Such  a  practice  would  constitute  aggressive  action  on 
the  part  of  the  seller  without  any  attempt  to  retain  a  specific  customer  who  has 
been  offered  a  lower  price  by  a  competitor  of  the  supplier. 

(2)  The  seller  may  only  meet,  not  undercut,  the  price  of  a  competitor. 
Example :  Suppliers  A  and  B  sell  to  Jobber  Cat  $1.00  and  9.5<f,  respectively. 

Supplier  A  lowers  his  price  to  90(^.  A  cannot  justify  the  90^  price  under  the 
good  faith  defense. 

(3)  The  equally  low  price  of  a  competitor  means  the  price  for  the  same 
quantity. 

Example :  In  selling  to  some  of  Supplier  A's  customers,  Supplier  B  sells  a 
smaller  quantity  at  the  same  price  as  A's  price  for  a  larger  quantity.  The  price 
for  the  smaller  quantity  cannot  be  defended  under  2(b)  by  Supplier  B. 

(4)  The  defense  cannot  be  applied  where  a  seller  lowers  his  price  to  enable 
his  customers  to  meet  their  (the  customers)  competition." 

Example :  Supplier  A  cannot  low^r  his  price  to  Jobber  B  to  permit  B  to  meet 
Jobber  C's  competition  in  selling  Supplier  D's  products. 

(5)  Whenever  a  seller  intends  to  justify  a  lower  price  to  specific  customers, 
and  relies  upon  the  2(b)  defense,  he  should  attempt  to  obtain  verified  written 
statements  or  invoices  which  reflect  the  exact  price  of  the  particular  comi)eti- 
tor  whose  price  the  seller  is  meeting. 

"This  issne  is  now  pendinsr  in  the  United  States  Court  of  Appeals  for  the  Fifth  Clrcalt 
In  the  Commission's  case  involving  Sun  Oil  Company,  Docket  6934. 
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IV. 


In  addition  to  its  formal  proceedings  illustrated  by  the  cases  I  have  discussed, 
the  Commission  uses  a  range  of  techniques  other  than  the  issuance  of  com- 
plaints looking  to  an  order  to  cease  and  desist  in  its  efforts  to  secure  compli- 
ance with  all  the  laws  it  enforces.  One  of  the  techniques  used  in  appropriate 
cases  is  the  tender  of  an  opportunity  to  enter  into  a  stipulation  to  concerns  that 
have  exhibited  a  cooperative  attitude  during  the  course  of  inquiries  and  have 
acted  promptly  to  correct  deficiencies.  The  Commission  has  just  achieved  a  sig- 
nal gain  in  its  efforts  to  protect  consumers  and  honest  businessmen  from  decep- 
tive practices  in  the  sale  of  automotive  parts  by  employing  this  technique. 

Recently  the  Commission  became  aware  that  many  rebuilt  clutches  and  other 
rebuilt  automotive  products  containing  previously  used  parts  were  being  placed 
on  the  market  without  disclosure  that  the  parts  had  been  rebuilt  or  that  pre- 
viously used  components  were  used  in  the  parts.  On  November  19,  1959,  the 
Commission  approved  a  stipulation  with  Borg-Warner  Corporation  whereby  that 
corporation  agreed  to  disclosure  in  a  clear  and  conspicuous  manner  that  its  re- 
built automotive  products  have  been  rebuilt.  In  the  course  of  inquiry  into  this 
specific  matter,  the  Commission  learned  that  numerous  other  automotive  parts 
suppliers  were  selling  rebuilt  parts  without  disclosing  the  fact  of  rebuilding. 
After  investigation,  12  other  suppliers  were  offered  the  opportunity  to  enter 
into  stipulations.  These  stipulations  were  accepted  by  the  Commission  in  Sep- 
tember. Others  have  followed.  Each  of  these  stipulations  contains  the  following 

prohibition:  .  ,  ,     ^    ^.u 

Offering  for  sale,  selling  or  delivering  to  others  for  sale  or  resale  to  the 
public  any  product  containing  parts  which  have  been  previously  used  without 
a  clear  and  conspicuous  disclosure  of  such  prior  use  made  on  the  product 
with  sufficient  permanency  to  remain  thereon  after  installation,  as  well  as 
in  advertising  and  on  the  container  in  which  the  product  is  packed. 
Note  that  this  inhibition  requires  a  proper  disclosure  be  made  in  advertising, 
labeling  and  on  the  parts  themselves.  It  is  this  last  requirement  that  has  caused 
the  stipulating  companies  the  greatest  concern,  it  being  asserted  that  to  cut  the 
disclosure  into  the  metal  by  die  stamping  would  not  be  practical  on  all  parts. 
After  preliminary  testing  and  informal  conferences  with  technicians,  the  Com- 
mission's Bureau  of  Consultation  expressed  its  opinion  that  there  would  be  more 
practical  and  less  expensive  methods  of  marking  available  to  sitipulating  parties. 
While  it  is  expected  that  stipulation  negotiations  will  be  continued  with  other 
automotive  parts  rebuilders,  it  is  apparent  that  the  total  number  of  stipulating 
companies  will  comprise  only  a  small  segment  of  the  automotive  parts  rebuilding 
trade.  It  is  estimated  that  there  are  some  2,000  rebuilders  of  automotive  parts. 
However,  the  Bureau  of  Consultation  expects  that  the  announcement  of  these 
stipulations  Will  convince  members  of  the  industry  that  the  Commission  means  to 
take  effective  steps  to  protect  the  many  car  owners  who  pay  for  new  parts  but 
actually  receive  rebuilt  parts.  The  stipulations  already  approved  by  the  Commis- 
sion furnish  the  impetus  for  the  correction  of  this  deceptive  practice  on  a  broad 
front  by  voluntary  industry  action.  The  Bureau  of  Consultation  has  already 
opened  discussion  with  responsible  members  of  the  industry  and  with  trade  as- 
sociations representing  automotive  parts  rebuilders.  Every  opportunity  for  mean- 
ingful voluntary  compliance  will  be  extended.  If  this  effort  is  successful  this 
deceptive  practice  can  be  eliminated  with  far  more  speed  and  at  far  less  cost 
than  would  be  the  case  if  the  Commission  had  proceeded  only  by  the  issuance 
of  formal  complaints. 

V. 

The  Commission  has  been  coupling  a  campaign  for  public  awareness  of  the 
prevalence  of  this  practice  with  its  encouragement  of  industry  efforts  to  make 
voluntary  corrections.  The  Commission  has  never  condemned  the  use  of  rebuilt 
parts  nor  has  it  ever  condemned  the  utility  of  rebuilt  products.  Its  sole  concern 
has  been  to  insure  that  the  consumer  is  not  deceived  about  the  condition  of  the 
parts  that  he  buys. 

The  Commission's  techniques  for  insuring  compliance  with  the  law  are  com- 
plementary. When  voluntary  correction  offers  the  best  opportunity  for  protection 
of  the  public  at  the  least  cost  to  the  taxpayer,  every  effort  should  be  made  to 
encourage  voluntary  action.  However,  the  Commission  should  never  lose  sight  of 
the  fact  that  honest  businessmen  who  wish  to  comply  with  the  law  are  placed 
at  a  serious  disadvantage  if  an  unscrupulous  few  reject  every  prompting  of  busi- 
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ness  conscience  and  every  consideration  of  public  interest  by  continuing  the  use 
of  a  deceptive  practice  in  the  face  of  numerous  warnings.  Therefore,  the  Com- 
mission always  must  be  ready  to  employ  its  compulsory  process  against  this  tiny 
minority  who  scorn  the  public  interest.  Only  in  this  manner  can  the  Commission 
remove  the  temptation  to  honest  businessmen  prompted  by  the  conideration  that 
"X  is  doing  it  and  getting  away  with  it  and  taking  all  the  business."  It  can  be 
expected  that  the  Commission  will  issue  complaints  against  automotive  parts  re- 
builders  if  adequate  disclosure  to  the  public  can  be  secured  in  no  other  way. 

I  realize  that  I  have  discussed  only  a  small  part  of  the  Federal  Trade  Com- 
mission's program  which  may  be  of  interest  to  members  of  this  Association.  I 
wish  that  there  were  time  to  discuss  all  the  ramifications  of  the  Commission's 
activities  with  you.  However,  I  will  have  accomplished  my  purpose  if  I  have 
suggested  to  you  the  wisdom  of  compliance  with  the  trade  regulation  laws  and 
have  assisted  you  in  doing  so.  In  this  connection,  I  applaud  the  efforts  of  your  As- 
sociation's counsel,  Mr.  Harold  Halfpenny,  to  heighten  awareness  of  the  law's 
requirements  in  the  industry  and  to  encourage  careful  good  faith  compliance 
with  the  law. 

Voluntary  compliance  with  the  nation's  antitrust  and  trade  regulation  laws  is 
the  wisest  course  a  businessman  can  follow.  Self-interest  dictates  this  course, 
because  it  avoids  the  costs  and  penalties  and  the  tarnished  public  image  that 
results  from  flagrant  violation.  And  the  public  interest  also  dictates  this  course. 
Free  businessmen  mock  our  free  enterprise  system  and  invite  needless  and  harm- 
ful additional  governmental  regulation  whenever  they  fail  to  compete  freely 
and  fairly.  

special  matter 

November  29,  1965. 

Re :  United  Aircraft  Corporation,  Pratt  &  Whitney  Division,  File  No.  651  0090, 
Response  to  Points  Raised  Contra. 

From :  Commissioner  Jones. 

To :  Comm.  Dixon,  Comm.  Elman,  Comm.  Maclntyre,  Comm.  Reilly,  Secretary 
(J.  Kuzsw),  General  Counsel;  Bur.  of  Economics,  Bur.  of  Restraint  of 
Trade,  Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Tex- 
tiles &  Furs. 

This  is  a  spectial  matter  (not  listed  on  the  regular  agenda)  which  I  shall 
present  at  the  next  Commission  meeting. 

See  attached  memorandum. 

memorandum 

November  29, 1965. 
To :  The  Commission. 

From  :  Mary  Gardiner  Jones,  Commissioner. 

Subject :  United  Aircraft  Corporation,  Pratt  &  Whitney  Division,  File  No.  651 
0090,  Response  to  Points  Raised  Contra. 

The  matter  was  returned  to  the  staff  by  Commission  directive  for  the  purpose  of 
commenting  on  the  points  raised  in  my  memorandum  of  September  14,  1965. 

This  matter  was  originally  before  the  Commission  on  the  staff's  recommenda- 
tion for  closing.  An  investigation  had  been  instituted  on  the  complaint  of  a  com- 
petitor of  United  Aircraft  engaged  in  the  manufacture  of  certain  replacement 
parts  for  Pratt  &  Whitney  engines.  More  specifically,  it  was  alleged  that  Pratt 
&  Whitney  had  discriminated  in  price,  sold  below  cost,  cut  prices,  and  disparaged 
the  applicant's  competing  products.  The  staff's  closing  recommendation  was 
based  on  the  fact  that  the  limited  investigation  had  failed  to  develop  suf- 
ficient evidence  on  which  to  base  a  complaint  and  their  view  that  further  in- 
vestigation would  develop  nothing  further. 

The  staff  has  now  resubmitted  the  matter  to  the  Commission,  adhering  to  its 
original  closing  recommendation  and  making  certain  comments  in  respect  to 
the  points  raised  in  my  September  14th  memorandum.  In  renewing  their  closing 
recommendation,  the  staff  does  not  state  directly  but  I  infer  that  they  do  not 
believe  that  anything  would  be  served  by  making  a  fuller  investigation  of  the 
complaints  leveled  against  Pratt  &  Whitney.  The  staff  points  out  that  they 
have  never  interviewed  the  respondent  but  do  not  suggest  that  perhaps  such 
an  interview  might  be  useful. 

My  basic  problem  with  the  original  staff  recommendation  and  with  their 
current  memorandum  is  that  they  are  viewing  this  case  solely  from  the  point 


1372 

of  view  of  a  Robinson-Patman  price  discrimina'tion  matter.  I  have  no  quarrel 
with  the  staff's  reasoning  when  the  complaint  is  viewed  in  this  light,  and  their 
Robinson-Patman  thinking  is  obviously  sound. 

However,  I  do  not  view  the  matter  as  a  Robinson-Patman  issue.  As  the  staff 
itself  points  out,  Pratt  &  Whitney's  actions,  particularly  in  its  pricing  policies, 
reflect  the  action  of  a  monopolist.  This  is  precisely  the  point  on  which  I  think  all 
of  these  actions  should  be  viewed.  For  example,  the  staff  points  out  that  Pratt  & 
Whitney  sales,  even  if  made  below  cost  to  the  United  States  Government,  should 
not  be  ordered  to  cease  and  desist.  I  do  not  agree.  It  is  a  typical  practice  of 
dominant  companies  or  companies  either  attempting  to  gain  a  monopoly  or  al- 
ready enjoying  one  to  insulate  various  of  their  companies  from  competition  by 
lowering  their  prices.  This  is  a  practice  which  IBM  followed  with  respect  to 
their  pricing  of  tabulating  cards.  It  lowered  its  pricing  on  these  cards  to  such  a 
point  that  the  United  States  Government  Printing  OflSce  finally  went  out  of  the 
business  of  manufacturing  tabulating  cards,  at  which  point  IBM's  prices  started 
to  go  up  again.  Therefore,  in  my  judgment,  Pratt  &  Whitney's  activities  com- 
plained of  should  be  looked  at  not  as  to  whether  they  constitute  price  discrimina- 
tion or  whether  they  are  in  response  to  meeting  competition  of  the  applicant  or 
any  other  company,  but  as  to  whether  they  reflect  the  type  of  conduct  of  a 
company  either  attempting  to  gain  a  monopoly  or  attempting  to  maintain  a 
monopoly  position. 

Accordingly,  I  renew  my  motion  that  this  matter  be  accorded  a  full  investiga- 
tion by  the  staff,  not  as  a  possible  Section  2(a)  violation  but  as  a  possible  Section 
5  violation. 


special  mattee 

July  2, 1968. 

Re:  Clairol  Incorporated  v.  F.T.C.,  9th  Cir.  No.  21,  239— FTC  Docket  No.  8647 
Proposed  Modification  of  Order  to  Cease  and  Desist. 

From :  Commissioner  Jones. 

To :  Comm.  Dixon ;  Comm.  Elman,  Comm.  Maclntyre,  Comm.  Nicholson,  Secretary 
(J.  Knzew),  General  Counsel;  Program  Review  OflScer ;  Bur.  of  Economics, 
Bur.  of  Restraint  of  Trade,  Bur.  of  Deceptive  Practices,  Bur.  of  Industry 
Guidance,  Bur.  of  Textiles  &  Furs,  Executive  Director  (Asst),  Bur.  of  Field 
Operations. 
This  is  a  special  matter   (not  listed  on  the  regular  agenda)   which  I  shall 

present  at  the  next  Commission  meeting. 

This  is  being  circulated  as  a  special  matter  at  the  request  of  the  staff. 

memorandum 

July  2,  1968. 
To :  The  Commission. 
From  :  Marv  Gardiner  Jones. 

Subject:  Clairol  Incorporated  v.  F.T.C.,  9th  Cir.  No.  21,235— FTC  Docket  No. 
8647,  Proposed  Modification  of  Order  to  Cease  and  Desist. 

By  minute  of  June  11  the  Commission  amended  the  staff's  proposal  for  a  satis- 
factory modification  of  the  Clairol  order  in  light  of  the  Fred  Meyer  decision. 
Staff  now  informs  us  that  Clairol  has  rejected  our  proposal  which  would  require 
proportionally  equal  treatment  of  all  competing  retailers  "including  retailer 
customers  who  do  not  purchase  directly"  from  Clairol.  Clairol's  objection  is  that 
such  a  broad  provision  would  include  retailers  who  do  not  purchase  through 
Clairol's  "normal"  channels  of  distribution.  Clairol  is  making  a  counter-pro- 
posal limiting  the  order  to  retail  customers  "purchasing  directly  from  respon- 
dent and  to  retailers  who  purchase  through  wholesalers." 

Staff  recommends  acceptance  of  Clairol's  counter-proposal.  However,  Clairol's 
suggested  language  is  essentially  the  same  as  that  initially  proposed  by  the 
staff  which  the  Commission  previously  rejected.  We  did  not  want  to  limit  the 
order  to  indirect  purchasers  who  buy  through  some  intermediary  who  must 
technically  qualify  as  a  "wholesaler".  The  file  does  not  reveal  any  facts  which 
would  indicate  that  the  Commission's  prior  evaluation  of  this  matter  was  im- 
proper or  that  there  is  in  fact  any  real  danger  of  competing  retailers'  failing 
to  receive  an  allowance  because  such  retailers  purchase  outside  the  "normal" 
channels  of  distribution. 
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The  problem  here  would  appear  to  be  one  of  semaiitics.  If  our  proposed  word- 
ing is  too  broad,  surely  respondent  can  pinpoint  in  what  way  it  might  cover 
people  whom  the  Commission  would  agree  should  not  be  included.  Moreover, 
resijondent  here  should  propose  language  which  would  be  agreeable  to  it  and 
accomplish  the  Commission's  objective  of  not  being  tied  to  the  distribution 
medium  called  "wholesaler"  when  there  may  be  many  other  distribution  inter- 
mediaries who  are  not  technically  called  wholesalers  and  yet  who  should  be 
covered  by  the  order. 

I  move  that  the  counter-proposal  be  rejected  and  that  the  staff  be  instructed  to 
negotiate  an  order  provision  consistent  with  the  Commission  objective. 

memorandum 

Federal  Trade  Commission, 

June  26, 1968. 
To  :  Commission. 

From  :  Assistant  General  Counsel  Division  of  Appeals. 

Subject :  Clairol  Incorporated  v.  Federal  Trade  Commission,  9th  Cir.  No.  21,23o — 
FTC  Docket  No.  8647,  Proposed  Modification  of  Order  to  Cease  and  Desist. 

In  accordance  with  the  Commission's  direction  of  June  11,  1968,  we  have  com- 
municated to  counsel  for  Clairol  the  proposed  modification  of  the  order,  as 
amended  and  approved  at  the  table.  A  copy  of  our  letter  to  counsel  is  attached. 

Counsel  for  Clairol  has  responded  with  an  objection  and  a  counter-proposal. 
The  objection  is,  in  effect,  that  the  Commission's  proposed  order  would  require 
Clairol  to  make  allowances  available  to  retailers  who  buy  neither  directly  from 
Clairol  nor  through  its  wholesaler  distribution  channels.  While  I  do  not  believe 
that  the  Commission's  proposed  modification  .should  be,  or  necessarily  would  be, 
so  construed,  I  believe  that  if  it  were  it  would  not  be  in  accordance  with  the 
Commission's  intention,  and  therefore  that  it  would  be  advisable  to  accept  a 
modification  not  arguably  susceptible  to  such  a  construction. 

Clairol's  counter-proposal  is  that  the  order  be  modified  to  consolidate  into 
single  paragraphs  the  provisions  concerning  direct-purchasing  customers  and 
tho.-;e  who  purchase  through  wholesalers,  and  to  read  as  follows  : 

1.  Cease  and  desist  from  paying  or  contracting  to  pay  anything  of  value 
to  or  for  the  benefit  of  any  retailer  customer  engaged  in  the  resale  of  re- 
spondent's hair  care  products  to  home  use  consumers  as  compensation  or 
consideration  for  any  services  or  facilities  furnished  by  or  through  such 
customer  in  connection  with  the  processing,  handling,  sale  or  offering  for 
sale  of  respondent's  products  unless  such  payment  or  consideration  is  avail- 
able on  proportionally  equal  terms  to  all  other  retailer  customers  purchasing 
directly  from  respondent  and  to  retailers  who  purchase  through  wholesalers, 
who  compete  with  the  favored  retailers  customer  in  the  distribution  of  such 
products  to  the  consumer  for  home  use. 

2.  Cease  and  desist  from  paying  or  contracting  to  pay  anything  of  value 
to  or  for  the  benefit  of  any,customer  engaged  in  rendering  hair  care  services, 
in  the  course  of  which  such  customer  uses  respondent's  hair  care  products, 
for  advertising  services  furnished  by  or  through  such  customer  in  the  promo- 
tion of  such  products  unless  such  payment  or  consideration  is  available  on 
proportionally  equal  terms  to  all  beauty  salon  customers  purchasing  directly 
from  re.spondent  and  to  beauty  salons  who  purchase  through  wholesalers, 
who  compete  with  the  favored  beauty  salon  customer  in  the  rendering  of 
hair  care  services  and  using,  in  the  course  thereof,  respondent's  hair  care 
products. 

While  the  language  of  Clairol's  proposals  differs  from  that  chosen  by  the 
Commission,  I  believe  it  accurately  expresses  the  Commission's  intention  and 
Clairol's  obligations  under  the  law.  The  term  "wholesalers"  was  used  by  the 
Hearing  Examiner  (I.D.  par.  64-67)  and  the  Commission  (Opinion,  pp.  17-19) 
to  refer  to  the  source  of  supply  of  the  dealers  and  salons  buying  Clairol  products 
other  than  directly  from  Clairol,  the  Supreme  Court  in  Fred  Meyer  used  only 
that  term  to  designate  intermediate  sellers.  I  therefore  believe  its  use  in  the 
order  in  this  case  is  adequate  and  appropriate,  and  request  permission  to  stipulate 
with  Clairol  for  the  modification  Clairol  has  proposed. 

If  the  Commission  adopts  this  proposal,  the  only  remaining  question  in  the 
court  of  appeals  will  be  whether  beauty  salons,  which  apply  Clairol's  products 
to  the  scalp  and  hair,  are  "competing  in  the  distribution"  of  Clairol's  products. 
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If  the  proposal  is  not  accepted  there  will  be  an  additional  issue  as  to  whether 
the  Commission's  proposed  modifications  comply  with  the  Supreme  Court's 
directions  in  Fred  Meyer. 

Respectfully  submitted, 

J.  B.  Truly, 
Assistant  General  Counsel. 
Attachment. 
Approved : 

James  McI.  Henderson, 

General  Counsel. 

June  12,  1968. 
Re  Clairol  Incorporated  v.  Federal  Trade  Commission,  9th  Cir.  No.  21,235— FTC 

Docket  No.  8647 
Gerald  Guttman,  Esq., 
Weil  and  Lee, 
New  York,  N.Y. 

Dear  Mr.  Guttman  :  The  Commission  has  considered  the  form  of  orders  to 
be  used  in  the  Fred  Meyer  and  Clairol  types  of  cases,  and  has  authorized  us  to 
enter  into  a  stipulation  in  this  case  which  would  provide  for  the  following 
modifications  of  paragraph  1(b)  of  the  order,  and  of  paragraph  2(b)  if  the 
Commission's  decision  concerning  beauty  salons  is  upheld : 

1.  (b)  Cease  and  desist  from  making  or  contracting  to  make  any  such 
payment  to  or  for  the  benefit  of  any  such  retailer  customer  unless  such 
payraent  is  available  on  proportionally  equal  terms  to  all  other  customers 
of  respondent,  including  retailer  customers  who  do  not  purchase  directly 
from  respondent,  who  compete  with  the  favored  retailer  customer 
in  the  resale  of  respondents'  hair  care  products  to  consumers  for  home  use. 

2.  (b)  Cease  and  desist  from  making  or  contracting  to  make  any  such 
payment  to  or  for  the  benefit  of  any  such  customer  unless  such  payment  is 
available  on  proportionally  equal  terms  to  all  beauty  salon  customers  of 
respondent,  including  beauty  salon  customers  who  do  not  purchase  directly 
from  respondent,  who  compete  with  the  favored  beauty  salon  customer  in 
the  rendering  of  hair  care  services  and  the  use  of  respondent's  hair  care 
products. 

Please  let  us  know  if  these  modifications  would  be  acceptable,  and  if  so  I 
will  prepare  a  draft  of  stipulation  and  send  it  to  you  for  your  consideration. 
Sincerely  yours, 

E.  K.  Elkins, 

Attorney. 


special  matter    (non-staff) 

November  16,  1964. 
Re :  Irwin  Consumer  Catalogs,  Inc. 
(Respondent  in  Docket  SlOO — 
ATD  Catalogs,  Inc.), 
Advisory  Opinion 
(See  attached  memorandum.) 
From :  Commissioner  Reilly. 

To :  Comm.  Dixon,  Comm.  Elman,  Comm.  Maclntyre,  Comm.  Jones,  Secretary 

(J.  Kuzew),  General  Counsel ;  Bur.  of  Economics.  Bur.  of  Restraint  of  Trade, 

Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  & 

Furs. 

This  is  a  special  matter   (not  listed  on  the  regular  agenda)   which  I  shall 

present  at  the  next  Commission  meeting. 

memorandum 

November  16,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 

Subject:    Irwin   Consumer   Catalogs,   Inc.    (Respondent   in  Docket   SlOO — ATD 
Catalogs,  Inc.) 

This  request  for  advisory  opinion  raises  questions  identical  to  Oakes  Consumer 
Catalogs  in  which  we  have  issued  an  opinion,  but  differs  in  that  this  case  involves 
an  individual,  N.  Irwin  Shapiro,  who  is  a  respondent  in  ATD  Catalogs,  Inc., 
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et  al.,  Docket  No.  8100.  However,  since  Shapiro  is  no  longer  associated  with 
ATD,  I  see  no  reas^on  for  denying  the  request  for  advisory  opinion. 

This  matter  is  not  analogous  to  ATD.  in  which  we  have  requested  additional 
information  from  the  requesting  party,  since  ATD  presented  the  question  whether 
a  catalog  firm  could  avoid  the  restrictions  of  a  Commission  order  by  becoming 
an  independent  through  elimination  of  jobber  ownership  and  control.  That 
question  is  not  involved  here  and  accordingly  I  am  in  favor  of  granting  an 
Oakes'  type  opinion  to  Irwin. 

I  would  prefer  that  the  second  sentence  of  the  second  paragraph  in  the  pro- 
posed letter  read  "It  further  appears  that  the  catalogs  which  you  proposed  to 
distribute  are  available  .  .  ."  and  that  the  word  "practicable"  be  changed  to 
"practical." 

John  R.  Reilly, 

Commissioner. 

SPECIAL    MATTER    (STAFF) 

OCTOBEE  5, 1964. 

Re:  Associated  Merchandising  Corporation,  et  al.,  File  601  0059. 

(See  attached  memorandum.) 
From :  Commissioner  Reilly. 

To:   Comm.   Dixon,   Comm.   Elman,   Comm.  Maclntyre,   Secretary    (J.  Kuzew), 
General  Counsel;  Bui\  of  Economics,  Bur.  of  Restraint  of  Trade,  Bur.  of 
Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  &  Furs. 
This  is  a   special  matter   (not  listed  on  the  regular  agenda)    which  I  shall 
present  at  the  next  Commission  meeting. 

memorandum 

October  5,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject:  Associated  Merchandising  Corporation  et  al.,  File  601  0059. 

After  considering  proposed  respondents'  settlement  terms,  I  am  convinced 
that  decision  as  to  the  breadth  of  the  order  in  this  case  should  await  trail  of  the 
issues  and  that  the  form  of  order  attached  to  the  staff's  proposed  complaint 
should  stand.  I  am  convinced  that  a  broad  order  running  against  the  stores  in 
their  individual  capacities  should  follow  any  finding  that  the  circumstances  sur- 
rounding any  2(f)  violation  indicate  a  proclivity  on  the  part  of  the  individual 
stores  to  violate  2(f)  in  their  separate  capacities. 

If,  as  the  staff  says,  AWC  is  not  a  legitimate  independent  wholesaling  opera- 
tion but  was  established  for  the  principal  purpose  of  securing  preferment  from 
suppliers,  it  seems  to  me  an  inference  may  be  drawn  that  having  chosen  to 
participate  in  a  2(f)  violation  through  an  instrumentality  the  stores  are  equally 
capable  of  pursuing  it  alone. 

In  short,  it  may  be  that  in  choosing  an  instrumentality  for  accomplishing  a 
Section  2(f)  violation  the  stores  simply  chose  the  most  efiicient  method  for 
accomplishing  the  desired  results.  It  does  not  follow  from  this  however  that 
they  would  not  in  their  individual  capacities  violate  2(f). 

The  breadth  of  the  order  in  this  context  is  simply  a  question  of  the  adequacy 
of  the  remedy  and  I  have  no  doubt  the  Commission  may  close  the  "individual" 
avenue  to  violation  as  well  as  the  "collective"  if  complaint  counsel  can  show  that 
the  stores  are  likely  to  resort  to  solicitation  of  preferential  prices  in  their  sep- 
arate capacities. 

I  see  no  justification  for  antecedently  disabling  the  Commission  from  securing 
an  adequate  remedy  by  acceptance  of  proposed  respondents'  terms  of  settlement. 
I  think  it  is  too  much  to  bargain  away  in  order  to  get  the  collective  proscription. 

Accordingly,  I  move  that  the  staff  be  directed  to  communicate  a  rejection  of 
respondents'  offer  of  settlement  and  to  give  proposed  I'espondents  10  days  within 
which  to  agree  to  the  proposed  order  as  presently  drafted,  failing  which  I  move 
that  the  Commission  should  proceed  with  issuance  of  complaint. 

In  regard  to  Commission  Maclntyre's  suggestion  that  any  violation  of  Sec- 
tion 5  be  alleged  in  the  complaint,  I  feel  that  the  present  case  is  sufiiciently 
comparable  to  the  Atlas  Supply  case,  Docket  .5794,  to  warrant  consideration  of 
his  suggestion.  I  would  however  prefer  to  hear  from  the  staff  prior  to  making 
a  recommendation. 

I  am  attaching  a  copy  of  staff  memorandum  prepared  at  the  request  of  Com- 
missioner Maclntyre  which  may  be  of  interest. 

John    R.   Reilly, 

Commissio7ier. 
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BPECIAL   MATTEB 

OcTOBEB  28, 1968. 
Re :  AMO,  Docket  8651. 

See  attached  Memorandum. 
From  :  James  M.  Nicholson. 

To:  Comm.  Dixon,  Comm.  Elman,  Comm.  Maclntyre,  Comm.  Innes,  Secretary 
J.  Kuzew.  General  Counsel,  Program  Review  Officer;  Bur.  of  Economics, 
Bur.  of  Restraint  of  Trade,  Bur.  of  Deceptive  Practices,  Bur.  of  Industry 
Guidance,  Bur.  of  Textiles  &  Furs,  Executive  Director,  Assistant  Executive 
Director. 

This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  shall  pre- 
sent at  the  next  Commission  meeting. 

MEMOBANDITM 

OcTOBEE  28, 1968. 
To :  The  Commission. 
From :  Commissioner  Nicholson. 
Subject :  AMC. 

In  connection  with  the  revision  of  the  Commission  minutes  of  October  8  in 
this  matter  to  accord  with  discussions  at  the  table  on  problems  within  the  pro- 
posed consent  agreement,  a  situation  has  arisen  which  merits  discussion  at  the 
table. 

First,  I  find  that  the  staff  has  serious  question  about  the  proposed  investiga- 
tion of  the  AMC  members  for  individual  violations.  One  view  is  that  the  Com- 
mission should  pursue  other  buying  groups  in  this  industry.  Another  view  is 
that  the  investigation  of  individual  violations  of  AMC  members  would  be  a 
major  project  and  our  efforts  might  well  be  made  in  a  different  direction  if  we 
are  to  get  the  "most  bang  for  our  buck." 

Second,  Commissioner  Elman  has  raised  with  me  the  question  of  the  pro- 
priety of  accepting  the  proposed  consent  order  without  disclosure  of  the  deter- 
mination of  the  Commission  to  conduct  investigations  of  individual  violations. 
I  believe  there  is  merit  to  his  feeling  that  this  could  be  somewhat  in  the  nature 
of  entrapment,  and  would  suggest  that  if  we  proceed  in  the  manner  determined 
on  October  8  that  disclosure  should  be  made. 

I  am  more  concerned  with  the  staff  attitude  toward  investigation  of  indi- 
vidual violations.  At  the  table  on  October  8,  I  suggested  that  we  adopt  Com- 
missioner Jones'  proposals  in  this  phase  of  the  case  instead  of  the  direction 
of  the  Investigation  as  proposed  by  Commissioner  Maclntyre.  Commissioner 
Jones  had  suggested  that  the  staff  report  to  the  Commission  on  the  scope  and 
nature  of  an  individual  investigation — had  this  been  adopted  we  would  have 
received  the  comments  which  have  been  made  to  me  privately.  I,  of  course, 
provided  the  third  vote  in  favor  of  Commissioner  Maclntyre's  proposal. 

Although  we  seem  to  have  hold  of  a  basket  of  snakes  and  no  reasonable  solu- 
tion suggests  itself  to  me,  I  move  that  we  once  again  discuss  this  matter  at  the 
table  with  Frank  Mayer  and  Basil  Mezines. 

lu  connection  with  the  revision  of  the  Commission  minutes  of  October  S  in 
this  matter  to  accord  with  discussions  at  the  table  on  problems  within  the  pro- 
posed consent  agreement,  a  situation  has  arisen  which  merits  discussion  at  the 
table. 

First,  I  find  that  the  staff  has  serious  question  about  the  proposed  investiga- 
tion of  the  AMC  members  for  individual  violations.  One  view  is  that  the  Com- 
mission should  pursue  other  buying  groups  in  this  industry.  Another  view  is 
that  the  investigation  of  individual  violations  of  AMC  members  would  be  a 
major  project  and  our  efforts  might  well  be  made  in  a  different  direction  if  we 
are  to  get  the  "most  bang  for  our  buck." 

Second.  Commissioner  Elman  has  raised  with  me  the  question  of  the  propriety 
of  accepting  the  proposed  consent  order  without  disclosure  of  the  determination 
of  the  Commi'^^sion  to  conduct  investigations  of  individual  violations.  I  believe 
there  is  merit  to  his  feeling  that  this  could  be  somewhat  in  the  nature  of  entrap- 
ment, and  would  suggest  that  if  we  proceed  in  the  manner  determined  on 
October  8  that  disclosure  should  be  made. 

I  am  more  concerned  with  the  staff  attitude  toward  investigation  of  individual 
violations.  At  the  table  on  October  8,  I  suggested  that  we  adopt  Commissioner 
Jones'  proposals  in  this  phase  of  the  case  instead  of  the  direction  of  the  investi- 
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gation  as  proposed  by  Commissioner  Maclntyre.  Commissioner  Jones  had  sug- 
gested that  the  staff  report  to  the  Commission  on  the  scope  and  nature  of  an 
individual  investigation — had  this  been  adopted  we  would  have  received  the 
comments  which  have  been  made  to  me  privately.  I,  of  course,  provided  the 
third  vote  in  favor  of  Commissioner  Maclntyre's  proposal. 

Although  we  seem  to  have  hold  of  a  basket  of  snakes  and  no  reasonable  solu- 
tion suggests  itself  to  me,  I  move  that  we  once  again  discuss  this  matter  at  the 
table  with  Frank  Mayer  and  Basil  Mezines. 


SPECIAL    MATTER 

JtJLY  23,  1968. 
Re:  Associated  Merchandising  Corporation,  et  al.,  Docket  No.  8651. 
From:  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  ;  Comm.  Jones  ;  Secretary 

(J.  Kurew)  :  General  Counsel;  Program  Review  Officer;  Bur.  of  Economics; 

Bur.  of  Restraint  of  Trade:  Bur.  of  Deceptive  Practices;  Bur.  of  Industry 

Guidance;  Bur.  of  Textiles  &  Furs;  Executive  Director  Charles  A.  Tobin. 

Attached    is    my    dissenting    statement    to    accompany   the   letter    informing 

respondents  that  their  offer  of  settlement  has  been  rejected. 

Dissenting  Statement  of  Commissioner  Nicholson 

associated   merchandising  corporation,   docket  no.   8651 

I  must  record  my  disagreement  with  ihe  action  of  the  majority  in  refusing 
to  accept  the  consent  order  which  has  been  negotiated  with  the  respondents.  The 
order  proposed  is  surely  an  adequate,  if  not  completely  satisfactory,  disposition 
of  the  matter.  As  in  any  settlement,  it  represents  reasonable  concessions  by  both 
sides— the  Respondents  and  the  Commission.  The  concessions  by  the  Commis- 
sion are  not  contrpry  to  the  public  interest,  but,  in  fact,  best  serve  that  interest. 

This  case  was  initiated,  according  to  the  complaint,  for  the  purpose  of  termi- 
nating alleged  inducements  of  discriminatory  prices  by  the  individual  members 
of  AMC  from  their  suppliers.  These  inducements  were  allegedly  made,  not  indi- 
vidually, but  through  the  w^holly-owned  subsidiary  buying  organization  of  AMC, 
known  as  AWC.  Termination  of  those  alleged  violations  has  been  achieved  by 
the  proffered  settlement,  which  would  effectively  prevent  all  the  group  buying 
activities  which  gave  rise  to  this  complaint  and  which  would,  additionally,  pro- 
vide for  the  permanent  divestiture  of  AWC  by  the  individual  members  who  com- 
prise AMC. 

The  Commission  has  already  expended  a  great  deal  of  time,  effort  and  expense 
in  bringing  this  case  to  the  point  where  it  now  rests.  We  are  now  confronted 
with  a  very  simple  choice.  I  can  appreciate  the  majority's  apparent  desire  to 
obtain  an  order,  at  this  time  and  in  this  action,  to  which  a  number  of  indi- 
vidual retail  corporations  are  parties,  broad  enough  to  block  all  other  paths  by 
which  the  respondents  might  reach  the  same  objectives.  Assuming  that  the  indi- 
vidual retail  corporate  respondents  now  engage,  or  intend  to  engage,  in  the 
individual  inducement  of  discriminatory  prices  in  violation  of  Section  2(f) 
[neither  of  which,  fact  or  intention,  is  alleged  in  the  complaint],  it  is  far  from 
clear  that  the  pleadings,  as  now  constituted,  would  provide  sufficient  basis  for 
such  a  prohibitory  order,  But,  assuming  further,  that  an  individual  order  might 
be  obtained,  the  breadth  of  that  order  is  conjectural.  Would  it  apply  to  all 
purchases  by  individual  respondents?  Would  it  apply  only  to  those  lines  where 
there  is  some  evidence  group  buying  violations  are  proved?  Or,  would  it  be  lim- 
ited to  those  ten  (10)  or  so  lines  where  in  depth  proof  of  violations  will  pur- 
portedly be  made?  I  am  concerned  that  the  price  we  will  have  to  pay  to  achieve 
any  individual  order  will  be  out  of  all  proportion  to  the  benefit  which  might 
accrue  to  the  public. 

No  member  of  the  Commission  would  stop  short  of  any  solution  to  this  matter, 
nor  would  any  compromise  be  accepted,  which  did  not  discharge  the  duty  to 
protect  the  public  interest  and  enforce  the  law.  In  weighing  the  alternatives 
before  us,  however,  I  am  persuaded  that,  by  accepting  the  proposed  settlement, 
we  would  have  achieved  the  major  goal  which  we  set.  The  public  interest  will  be 
little  served  by  the  rejection  which  is  based  upon  a  tenacious  insistence  upon  a 
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catch-all  provision  covering  some  activities  of  the  members  of  AMC  acting  in 
their  individual  capacities. 

The  complaint  in  this  matter,  as  issued  by  the  Commission  in  1964,  was  accom- 
panied by  a  form  of  order  containing  two  prohibitions.  One  was  designed  to  pre- 
vent the  direct  inducement  of  discriminatory  prices  by  the  individual  stores 
comprising  AMC  and  the  other  was  aimed  at  their  group  buying  activities.  How- 
ever, the  direct-buying  activities  of  the  individual  store  members  were  not  chal- 
lenged in  the  complaint,  which  was  based  solely  upon  the  use  of  AWC  as  a 
"wholesale"  front  for  purchases  by  the  AMC  member  stores.  The  direct-buying 
provision  apparently  was  included  since  it  had  become  standard  practice  from 
the  orders  growing  out  of  the  so-called  "automobile  parts"  cases.^ 

However,  it  should  be  noted  that  in  those  cases  the  buying  groups  were  formed 
and  existed  solely  for  the  purpose  of  inducing  and  receiving  lower  prices,  whereas 
AMC,  of  which  AWC  is  merely  the  buying  arm,  was  formed  to  render  a  broad 
range  of  other  services  to  its  members.  Thus  there  is  doubt  as  to  the  wisdom  of 
using  these  "order  desk"  situations  as  models  for  all  subsequent  buying  group 
orders. 

Further,  the  initial  automotive  parts  cases  were  concluded  only  after  pro- 
tracted litigation,  during  which  the  respondents  contested  every  foot  of  the 
ground,  following  which  broad  orders  were  drafted  which  were  coextensive  with 
the  Commission's  power  to  prohibit  illegal  practices  in  whatever  form  they  might 
become  manifest. 

I  have  no  quarrel  with  this  approach  following  litigation  and  believe  that  in 
that  posture  the  Commission  is  well  .iustified  in  drafting  orders  which  are  broad 
enough  "effectively  to  close  all  roads  to  the  prohibited  goal."'  But  this  is  not 
to  say  that  we  need  to  insist  dogmatically  upon  this  approach  in  all  cases  which 
come  before  us.  We  should  not  extend  this  solution  to  necessarily  include  those 
matters  where  the  parties  are  able  to  reach  an  agreement  without  litigation 
and  which  will  effectively  terminate  all  the  practices  we  challenged  and  concern- 
ing which  evidence  can  be  produced. 

In  such  circumstances,  a  stubborn  insistence  upon  an  exact  reproduction  of 
past  orders  issued  in  other  cases  and  under  different  conditions  constitutes  an 
issuance  of  orders  by  rote,  sacrificing  our  discretion  to  choose  a  remedy  deemed 
adequate  to  cope  with  the  unlawful  practices  found  to  exist.^  It  is,  furthermore, 
in  contravention  of  the  mutual  concessions  necessary  to  any  compromise  settle- 
ment procedure.  The  majority  wants  by  way  of  settlement,  the  whole  cake  which 
mif/ht  be  obtained  from  litigation. 

The  history  of  this  matter  goes  back  more  than  a  score  of  years  to  an  earlier 
consent  order  obtained  prior  to  the  Finality  Act.*  The  record  of  respondent's 
activities  in  this  history  is  much  less  tarnished  than  that  of  the  Commission.  In 
1956,  after  an  extended  investigation  of  compliance  in  which  the  respondents 
disclosed  the  establishment  of  AWC  as  a  means  of  complying  with  the  order,  a 
responsible  member  of  the  Commission  staff  (albeit  without  "ofhcial"  Commission 
action)  informed  respondents  that  there  would  be  no  Commission  action  with 
respect  to  the  establishment  of  AWC. 

A  new  investigation  was  commenced  some  four  years  later,  which  culminated 
in  issuance  of  the  complaint  herein.  To  date,  in  this  most  recent  effort  alone,  the 
Commission  has  expended  approximately  $.500,000  of  its  limited  resources  and 
eight  years  time.  Yet,  even  now,  administrative  hearings  herein  are  not  on  the 
horizon. 

As  pointed  out  by  Commissioner  Elman  in  his  dissenting  statement,  respond- 
ents have  barely  begun  to  utilize  the  discovery  procedures  available  to  them,  or 
to  exhaust  the  potential  collateral  lawsuits  which  they  might  institute,  the  third 
of  which  is  even  now  pending  in  a  federal  district  court  in  Maryland.  Further,  as 
Commissioner  Elman  has  also  observed,  the  administrative  hearings  themselves 
promise  to  be  "exhausting  if  not  exhaustive"  and  will  undoubtedly  take  years 
to  complete,  considering  the  number  of  localities  in  which  hearings  must  be  held, 
the  number  of  witnesses  who  must  be  called,  the  number  of  documents  to  be 
introduced  and  the  number  of  individual  transactions  to  be  considered.  Comple- 


''^  American  Motor  Specialties  Co.,  Inc.  v.  F.T.C.  (2nd  Cir.  1960)  278  F.  2(1  225,  cert   clen 
364  U.S.  SS4    (1960)  :  Alhamhra  Motor  P(irt.i  v.  F.T.C.    (9th   Cir.    1902)    309   F.   2(1   213; 
General  Auto  Supplies.  Inc.   v.   F.T.C.    (7th   Cir.   1965)    346  F.   2d   311;   Mid-South  Dis- 
trihvtors  v.  F.T.C.  (5th  Cir.  1961)  287  F.  2d  512. 

'^  F.T.C.  V.  Ruberoid  Co..  .34:;  U.S.  470  (l!»r.2). 

^Jacoh  Sieoel  Co.  v.  F.T.C.  327  U.S.  fiOS  (1946). 

*  73  Stat.  243  (1959),  15  U.S.C.A.  21  (Supp.  1960), 
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tion  of  all  these  necessary  steps  promises  to  take  this  proceeding  well  beyond! 
the  expiration  of  the  terms  of  all  the  present  members  of  the  CommissiO'n,  if  in- 
deed the  administrative  hearings  themselves  can  be  commenced,  within  that  period 
of  time. 

This  should  not  be  interpreted  as  an  invitation  to  the  litigating  anti-trust  bar 
to  advise  their  clients  to  use  all  devices  to  fight  and  delay  the  Commission,  in  the 
hope  that  the  Commission  will  eventually  "cave-in".  In  appropriate  cases  the 
Commission  should  not,  and  I  am  sure  would  not,  hesitate  to  devote  extensive 
resources  to  obtain  the  relief  sought  at  the  time  complaint  issued.  This  is  just 
not  the  appropriate  case  for  such  a  position. 

The  majority  here  is  willing  to  pay  the  price  of  this  indeterminate  delay  in 
enforcement  of  the  law  for  the  sole  purpose  of  obtaining  orders  against  the 
direct-buying  practices  of  the  individual  stores.  In  so  doing,  it  is  obviously 
willing  to  devote  a  considerable  portion  of  the  Commission's  limited  resources 
and  key  personnel  to  the  pursuit  of  this  debatable  objective,  when  such  re- 
sources and  personnel  could  and  should,  in  my  view,  be  more  advantageously 
devoted  to  a  broad-scale,  industry-wide  attack  on  the  many  problems  which 
purportedly  exist  in  connection  with  the  buying  practices  of  large  department 
stores  and  buying  groups  throughout  the  country.  That  is  the  real  task  before 
us  in  this  area,  now  that  the  solution  to  the  particular  problem  of  his  case 
is  within  our  grasp. 

In  the  hearings  in  December  of  last  year  on  the  confirmation  of  my  appoint- 
ment to  the  Commission,  a  number  of  the  Senators  on  the  Commerce  Committee 
asked  me  whether  I  would  devote  my  efforts  to  a  more  prompt  dispo.sition  of 
matters  before  the  Commission.  I  did  not  hesitate  to  pledge  my  efforts  to  that 
goal,  nor,  having  become  aware  of  the  new  programs  which  began  to  be  initiated 
in  1961,  and  which  were  designed  to  expedite  matters  before  the  Commission, 
did  I  doubt  my  ability  to  make  a  meaningful  contribution.  The  decision  of 
the  majority  herein,  with  the  necessary  commitment  of  personnel  and  funds, 
represents  a  substantial  retreat  from  declared  Commission,  and  Congressional, 
policy. 

We  should  not  sacrifice  broad  Commission  policy  of  expedition  and  the  ultimate 
objective  of  industry-wide  solutions  for  the  limited  and  dubious  purpose  of 
adding  one  more  provision  to  an  order  which  already  accomplishes  substantially 
everything  we  set  out  to  achieve. 

Three  years  ago,  Commissioner  Jones  dissented  from  the  rejection  by  the 
Commission  of  a  settlement,  substantially  identical  to  that  now  before  us,  offered 
by  only  one  of  respondents.  How  that  position  can  be  reconciled  to  the  majority 
determination,  and,  on  what  basis  the  majority  justifies  the  substantial  com- 
mitment of  funds  and  personnel  to  continuation  of  this  matter,  will  remain 
a  mystery  since  they  have  declined  to  enter  a  formal  order  and  opinion. 

The  price  the  majority  would  pay  is  to  high,  and,  apparently,  cannot  be 
justified  by  them.  For  the  reasons  set  forth  above,  I  would  not  pay  it. 


special  matter 

March  6,  1967. 
Re  :  Salinas  Valley  Vegetable  Exchange,  et  al.  File  661  002. 

(Previously  circulated  by  Comm.  Maclntyre  as  a  Special  Matter  on  March  2 
1967.) 

From  :  Commissioner  Elman. 

To:  Comm.  Dixon,  Comm.  Maclntyre,  Comm.  Reilly,  Comm.  Jones,  Secretary, 
General  Counsel;  Bur.  of  Economics,  Bur.  of  Restraint  of  Trade,  Bur.  of 
Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  and  Furs. 
This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  shall  pre- 
sent at  the  next  Commission  meeting. 
See  attached  memorandum. 

memorandum 

^      ^,     „  March  6,  1967. 

To :  The  Commissioji. 

From :  Philip  Elman. 

Subject :  Salinas  Valley  Vegetable  Exchange,  et  al.  File  661  0022. 

I  feel  strongly  that  we  should  not  issue  this  complaint.  The  field  attorney 
recommended  closing  even  if  proposed  respondents  may  have  technically  vio- 
lated Section  2(c).  His  recommendation  was  based  on  two  grounds.  The  first 
36-138— 70— vol.  3 88 


1380 

was  that  the  lack  of  records  would  make  it  impossible  to  enforce  an  order  against 
a  seller  in  this  industry.  There  is  no  easy  way  to  determine  after  a  transaction 
has  been  consummated  which  party  the  broker  "represented".  Depending  on 
market  couditiojis,  a  transaction  may  be  initiated  by  the  seller  or  the  buyer.  None 
of  the  brokers  or  buyers  interviewed  by  the  field  attorney  remembered  which 
party  had  initiated  any  specific  transactions  and  no  written  records  are  kept. 
The  field  attorney  summed  it  up  as  follows : 

"[N]o  one  keeps  sufiicient  records  so  that  it  could  be  ascertained  which  party 
the  ground  broker  represented  in  any  given  transaction,  because  most  of  the 
business  is  consummated  by  telephone,  and  because  the  ground  rules  are  well 
laid  down  by  the  U.S.  Department  of  Agriculture  covering  perishable  commodi- 
ties, requires  very  little  writing,  ,  ,  ,  The  only  person  that  would  ever  really 
know  who  he  was  representing  on  a  given  transaction  is  the  ground  broker.  The 
ground  broker  keeps  a  minimum  of  records  and  unless  you  could  direct  him  to 
make  notations  on  each  and  every  transaction  sufiicient  to  make  a  determination, 
he  could  and  probably  would  if  he  wanted  to  cheat,  put  his  records  in  such  a 
way  that  enforcement  of  an  order  would  be  impossible."  (P.  23.) 

The  field  attorney's  second  reason  for  recommending  closing  was  his  conclusion 
that  although  a  broker  may  technically  "represent"  only  one  party  in  each  trans- 
action, the  broker  is  really  "somewhat  in  the  same  category  as  a  wholesaler,  in 
other  words,  a  cog  in  the  wheel  of  distribution,  subject  to  neither  the  control  of 
the  seller  or  the  buyer."  (P,  22.)  The  field  attorney  found  that  the  broker  is  an 
independent  middleman  who  performs  valuable  service  for  both  parties  to  the 
transaction,  and  that  whether  his  service  is  of  greater  value  to  the  seller  or  the 
buyer  depends  on  the  state  of  the  market.  As  the  attorney  pointed  out : 

"The  pure  economics  of  distributing  lettuce  or  other  vegetables  would  indicate 
that  his  fee  will  be  paid  by  the  person  to  whom  he  renders  the  most  service.  It 
is  therefore  the  writer's  opinion  that  we  do  not  have  a  true  brokerage  case." 
(P.  25.) 

While  I  agree  with  the  field  attorney's  analysis  and  conclusions,  there  is  an 
additional  and  far  more  important  reason  why  we  should  not  issue  this  com- 
plaint. Unless  we  close  this  matter,  the  Commission  will  become  a  party  to  what 
amounts  to  a  conspiracy  by  one  faction  of  the  produce  growers  industry  to  avoid 
paying  brokerage  and  thereby  raise  the  price  of  produce  to  the  public. 

Prior  to  the  promulgation  of  the  Trade  Practice  Rules,  the  industry  practice 
(which  was  sanctioned  by  the  Department  of  Agriculture,^  had  been  for  sellers 
to  pay  brokerage.  Certain  sellers  wanted  to  stop  making  these  payments,  and  the 
only  way  they  could  do  so  without  losing  business  was  to  find  some  way  to  stop 
their  competitors  from  making  them.  They  enlisted  the  aid  of  the  FTC  for  this 
purpose.  After  the  Trade  Practice  Rules  were  promulgated,  these  sellers  who 
had  favored  their  promulgation  uniformly  ceased  paying  brokerage ""  and  lodged 
complaints  against  their  competitors  who  continued  to  pay  it. 

One  of  the  shippers  who  continued  to  pay  brokerage  after  the  Rules  went  into 
effect  was  Salinas  Valley,  The  staff  would  have  us  go  along  with  the  complaining 
party  and  issue  a  complaint  charging  violation  of  Section  2(c).  The  complaint, 
however,  contains  no  charge  of  discriminatory  use  of  brokerage  payments  or  of 
favoring  some  customers  over  others.  On  the  contrary,  the  file  shows  that  Salinas 
Valley  paid  the  brokerage  on  every  one  of  its  shipments  in  1965.  Thus,  if  we  issue 
an  order  against  Salinas  Valley,  its  only  effect  will  be  to  require  Salinas  Valley 
to  stop  paying  brokerage  and  thereby  raise  its  price  across  the  board  to  every 
one  of  its  customers.  In  this  manner,  Salinas  Valley's  competitors  will  not  be 
forced  by  competitive  pressures  to  assume  the  cost  of  brokerage.  I  do  not  believe 
that  theCommission  should  aid  the  efforts  of  a  group  of  sellers  to  pressure  their 
competitors  into  maintaining  uniformity  of  prices. 


1  The  Department  of  Asriculture  refrnlations  permit  the  payment  of  brokerage  by  either 
party  regardless  of  which  party  the  broker  "represents"  under  the  law  of  agency. 
-  See  pp.  5  and  9  of  the  field  attorney's  report. 
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special   matter 

December  11,  1968. 

Re  :  Associated  Merchandising  Corp.,  et  al.  Docket  No.  8651. 
From :  Commissioner  Elman. 

To :  Comm.  Dixon,  Comm.  Maclntyre,  Comm.  Jones,  Comm.  Nicholson.  Secretary, 
General  Counsel,  Program  Review  Officer,  Bur.  of  Economics,  Bur.  of  Re- 
straint of  Trade.  Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance, 
Bur.  of  Textiles  and  Furs,  Executive  Director,  Asst.  Executive  Director. 
This  is  a  special  matter   (not  listed  on  the  regular  agenda)   which  I  shall 
present  at  the  next  Commission  meeting. 
See  attached  memorandum. 

memorandum 

December  11,  1968. 

To:  The  Commission. 

From :  Philip  Elman. 

Subject :  Associated  Merchandising  Corp.,  et  al.  Docket  No.  8651. 

The  attached  order  represents  the  first  part  of  the  two  intertwined  motions 
which  I  made  at  this  morning's  meeting.  The  other  part  is  that  the  Bureau  of 
Restraint  of  Trade,  in  consultation  with  the  Bureau  of  Economics  and  the  Pro- 
gram Review  Officer,  submit  to  the  Commis.sion  in  60  days  its  recommendations, 
on  the  basis  of  information  in  the  Commission's  files  or  otherwise  available  to 
the  staff,  and  having  due  regard  to  budgetary  and  other  limitations  on  the  Com- 
mission's resources,  whether  it  would  be  in  the  public  interest  for  the  Commis- 
.sion to  adopt  a  resolution  directing  an  investigation  of  alleged  violations  of  Sec- 
tion 2  of  the  Clayton  Act  and/or  Section  5  of  the  Federal  Trade  Commission  Act 
by  members  of  the  department  store  industry  in  regard  to  their  pricing  and  pur- 
chasing practices  during  the  past  two  years. 

As  the  Commission  will  recall,  I  made  these  motions  only  after  all  the  other 
proposed  alternatives  had  failed  to  muster  a  majority.  The  present  impasse  can- 
not continue  indefinitely,  and  must  somehow  be  resolved.  I  offered  these  two 
motions  in  the  hope  that  they  would  provide  a  basis  for  action  upon  which  we 
could  all  agree.  If,  however,  it  should  transpire  that  there  would  be  dissent 
from  the  attached  order,  I  wovUd  want  to  reconsider  my  position  in  the  matter. 
Since  withdrawal  of  the  complaint  is  a  course  of  action  which  I  do  not  favor, 
and  which  indeed  seems  to  me  far  less  in  the  public  interest  than  unqualified 
acceptance  of  the  consent  order  would  have  been,  I  would  not  want  to  be  put 
in  the  position  of  having  to  defend  withdrawal  of  the  complaint  if  there  were 
to  be  a  dissent. 

United   States  of  America  Before  Federal  Trade  Commission 

(Docket  No.  8651) 

In  the  Matter  of  Associated  Merchandising  Corporation,  et  al.,  a  Corporation 

Commissioners  :  Paul  Rand  Dixon,  Chairman ;  Philip  Elman ;  Everette  Macln- 
tyre ;  Mary  Gardiner  Jones ;  and  James  M.  Nicholson. 

Order  Withdrawing  the   Complaint 

In  this  proceeding,  which  the  complaint  was  issued  more  than  four  years 
ago,  administrative  hearings  have  not  yet  begun.  Moreover,  because  of  the  pend- 
ency of  collateral  litigation  arising  out  of  attempted  utilization  of  discovery  pro- 
cedures on  both  sides,  it  appears  most  unlikely  that  evidentiary  hearings  on  the 
merits  of  the  complaint  could  be  commenced  in  the  near  future.  In  view  of  the 
present  posture  of  the  matter,  continuation  of  the  proceeding  on  its  present 
course,  with  no  prospect  of  a  final  determination  for  several  years,  would  not  be 
in  the  public  interest.  In  order  that  the  slate  may  be  wiped  clean  and  that  any 
new  proceeding  should  not  become  entangled  in  the  procedural  complications 
which  have  encumbered  and  delayed  the  disposition  of  this  case, 

It  is  ordered  that  the  complaint  be,  and  it  hereby  is,  withdrawn  without 
prejudice. 

By  the  Commission. 

Joseph  W.  Shea,  Secretary. 
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special   matter 

October  28,  1968. 
Re  :  AMC,  Docket  8651. 
From  :  James  M.  Nicholson. 

To :  Comm.  Dixon,  Comm.  Elman,  Comm.  Maclntyre,  Comm.  Jones,  Secretary 
(J.  Kuzewj,  General  Counsel,  Program  Review  OflBcer,  Bur.  of  Economics, 
Bur.  of  Restraint  of  Trade,  Bur.  of  Deceptive  Practices,  Bur.  of  Industry 
Guidance,  Bur.  of  Textiles  and  Furs,  Executive  Director,  Assistant  Execu- 
tive Director. 
This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  shall  present 
at  the  next  Commission  meeting. 

memorandum 

October  28,  1968. 
To :  The  Commission. 
From :  Commissioner  Nicholson. 
Subject :  AMC. 

In  connection  with  the  revision  of  the  Commission  minutes  of  October  8  in 
this  matter  to  accord  with  discussions  at  the  table  on  problems  within  the  pro- 
posed consent  agreement,  a  situation  has  arisen  which  merits  discussion  at  the 
table. 

First,  I  find  that  the  staff  has  serious  question  about  the  proposed  investiga- 
tion of  the  AMC  members  for  individual  violations.  One  view  is  that  the  Com- 
mission should  pursue  other  buying  groups  in  this  industry.  Another  view  is 
that  the  investigation  of  individual  violations  of  AMC  members  would  be  a 
major  project  and  our  efforts  might  well  be  made  in  a  different  direction  if 
we  are  to  get  the  "most  bang  for  our  buck." 

Second,  Commissioner  Elman  has  raised  with  me  the  question  of  the  pro- 
priety of  accepting  the  proposed  consent  order  without  disclosure  of  the  de- 
termination of  the  Commission  to  conduct  investigations  of  individual  violations. 
I  believe  there  is  merit  to  his  feeing  that  this  could  be  somewhat  in  the  nature 
of  entrapment,  and  would  suggest  that  if  we  proceed  in  the  mauuer  determined 
on  October  8  that  disclosure  should  be  made. 

I  am  more  concerned  with  the  staff  attitude  toward  investigation  of  indi- 
vidual violations.  At  the  table  on  October  8,  I  suggested  that  we  adopt  Commis- 
sioner Jones'  proposals  in  this  phase  of  the  case  instead  of  the  direction  of  the 
investigation  as  proposed  by  Commissioner  Maclntyre.  Commissioner  Jones 
had  suggested  that  the  staff  report  to  the  Commission  on  the  scope  and  nature 
of  an  individual  investigation — had  this  been  adopted  we  would  have  received 
the  comments  which  have  been  made  to  me  privately.  I,  of  course,  provided  the 
third  vote  in  favor  of  Commissioner  Maclntyre's  proposal. 

Although  we  seem  to  have  hold  of  a  basket  of  snakes  and  no  reasonable  solu- 
tion suggests  itself  to  me,  I  move  that  we  once  again  discuss  this  matter  at  the 
table  with  Frank  Mayer  and  Basil  Mezines. 


WALK    AROUND 
SPECIAL    matter 

November  26,  1968. 
Re :   In  tho  Matter  of  United  Fruit  Company  and  United  States  Fruit  Sales 
Corporation. 
In  the  Matter  of  Harbor  Banana  Distributors,  Inc. 
(Previously  circulated  as  a  Walk  Around  by  Commissioner  Maclntyre  on 
November  22,  1968.) 
From  :  James  M.  Nicholson. 

to :  Comm.  Dixon,  Bur.  of  Economics,  Comm.  Elman.  Bur.  of  Restraint  of  Trade, 
Comm.  Maclntyre,  Bur.  of  Deceptive  Practices,  Comm.  Jones,  Bur.  of  Indus- 
try Guidance,  Secretary  (J.  Kuzew),  Bur.  of  Textiles  and  Furs,  General 
Counsel,  Executive  Director,  Program  Review  OfBcer,  Assistant  Executive 
Director. 

See  attached  memorandum. 
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memorandum 

November  26,  1968. 

To :  Commission. 
From :  James  M.  Nicholson. 

Subject :  In  the  Matter  of  United  Fruit  Company  and  United  Fruit  Sales  Cor- 
poration, File  No.  671  0187 

In  the  Matter  of  Harbor  Banana,  Distributors,  Inc.,  File  No.  681  0092. 

At  my  request,  the  staff  has  prepared  the  following  amendments  to  the  United 
Fruit  order  to  reflect  my  concern  that  the  order,  as  originally  submitted,  con- 
tained no  basic  attempt  to  monopolize  prohibition  directed  towards  Harbor  and 
no  broad  prohibition  directed  at  United's  participation  in  this  attempt.,  While 
the  complaint  clearly  charged  Harbor  with  the  attempt  and  United  with  aiding 
in  the  attempt,  the  order  originally  proposed  was  directed  only  at  the  specific 
practices  by  which  the  attempt  was  given  effect  and  the  assistance  was  rendered. 

It  should  be  noted  that  the  staff's  original  recommendation  was  generally  in 
accord  with  the  approach  previously  taken  in  similar  cases.  Neither  the  staff  nor 
I  have  been  able  to  locate  a  complaint  or  order  which  contains  such  a  broad, 
catch-all  attempt  to  monopolize  prohibition,  so  to  this  extent  we  may  be  blazing 
a  new  trail.  In  this  matter,  it  is  a  trail  I  think  we  should  follow. 

It  should  be  noted  that  the  staff  has  submitted  a  proposed  new  paragraph  III 
and  a  new  paragraph  VII  to  the  order  previously  circulated,  with  the  other 
paragraphs  to  be  renumbered  accordingly  if  the  Commission  agrees  with  the  new 
additions,  the  adoption  of  which  I  now  move. 

I  continue  to  be  impressed  with  the  professional  skill  and  willingness  to  co- 
operate which  the  staff  has  demonstrated  in  its  handling  of  this  case. 

III. 

It  is  further  ordered  that  respondents  United  Fruit  Company  and  United 
Fruit  Sales  Corporation,  corporations,  and  their  oflBcers,  representatives,  agents 
and  employees,  directly,  indirectly,  or  through  any  corporate  or  other  device,  in 
or  in  connection  with  the  sale  or  distribution  of  bananas  in  commerce,  as  "com- 
merce" is  defined  in  the  Federal  Trade  Commission  Act,  do  forthwith  cease  and 
desist  from : 

Granting  any  advantage  to  any  purchaser  of  bananas  for  resale  where  the  pur- 
pose or  effect  may  be  to  create  a  monopoly  in  the  line  of  commerce  in  which  said 
purchaser  competes,  or  where  the  purpose  or  effect  may  be  to  hinder,  lessen,  re- 
strict or  eliminate  competition  with  said  purchaser. 

VII. 

It  is  further  ordered  that  respondent  Hai-bor  Banana  Distributors,  Inc.,  a 
corporation,  and  its  officers,  representatives,  agents  and  employees,  directly,  in- 
directly, or  through  any  corporate  or  other  device,  in  or  in  connection  with  the 
sale,  offering  for  sale,  purchase,  or  offering  to  purchase  bananas  in  commerce, 
as  "commerce"  is  defined  in  the  Federal  Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  : 

Engaging  in  any  act  or  practice  where  the  purpose  or  effect  may  be  to  create 
a  monopoly  in  respondent  Harbor  in  the  purchase,  sale  or  distribution  of  bananas, 
or  to  hinder,  lessen,  restrict  or  eliminate  competition  with  respondent  Harbor 
in  the  purchase,  sale  and  distribution  of  bananas. 

Other  orders  renumbered  accordingly. 


special  matter 

March  2,  1967. 
Re  :  File  661  0022. 
In  the  matter  of  Salinas  Valley  Vegetable  Exchange. 

I  concur  in  the  recomendation  for  the  issuance  of  complaint. 

From  :  Everette  Maclntyre,  Commissioner. 

To:  Comm.  Dixon,  Comm.  Elman,   Comm.  Reilly,   Comm.   Jones,   Secretary  J. 

Kuzew,  General  Counsel,  Bur.  of  Economics,  Bur.  of  Restraint  of  Trade. 

Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  and 

Furs,  Div.  of  Consent  Orders. 

This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  shall  pre- 
sent at  the  next  Commission  meeting. 
See  the  attached  memorandum. 
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memorandum 

Maech  2,  1967. 
To :  The  Commission. 
From  :  Everette  Maclntyre,  Commissioner. 

Subject:  File  661  0022.  In  the  Matter  of  Salinas  Valley  Vegetable  Exchange, 
etal. 

This  matter  involves  alleged  violation  of  Section  2(c)  of  the  amended  Clayton 
Act,  based  on  the  payment  of  allowances  of  illegal  brokerage  in  the  sale  of  pro- 
duce— lettuce,  celery,  cauliflower,  broccoli,  etc. 

The  case  was  initiated  along  with  six  other  cases  after  a  complaint  was  re- 
ceived by  the  Commission  from  Counsel  for  the  Grower-Shipper  Association  of 
Central  California  and  Western  Growers  Association  in  June  of  1965.  The  appli- 
cants contend  that  a  majority  of  the  sellers-shippers  of  produce  in  the  Salinas 
area  of  California  were  trying  to  comply  with  the  Federal  Trade  Commission 
Trade  Practice  Conference  Rules  for  the  Fresh  Fruit  and  Vegetable  Industry 
promulgated  April  15,  1965 ;  that  some  of  the  shippers  including  the  proposed 
respondents  were  paying  or  allowing  brokerage  in  violation  of  the  Rules  and 
as  a  result  the  applicants  were  losing  sales  and  were  being  "penalized"  for 
complying  with  the  Rules. 

Investigation  of  the  proposed  respondents  established  that  Thomas  M.  Bunn 
and  Tokeo  Yuki  are  individuals  and  copartners  doing  business  as  the  Salinas 
Valley  Vegetable  Exchange  and  having  been  in  the  business  of  packing,  selling 
and  distributing  produce  through  ground  brokers  to  buyers  located  throughout 
the  United  States,  and  doing  a  substantial  annual  volume  of  business.  The  in- 
vestigation definitely  established  that  in  the  majority  of  transactions  analyzed 
for  the  period  May  15,  1965,  to  September  1,  1965,  that  the  shipper  including 
proposed  respondents  have  paid  fees  to  the  brokers  who  in  fact  are  the  agents 
of  or  are  under  the  direction  and  control  of  the  buyers. 

The  Attorney-Examiner  investigating  the  case  and  the  Attorney  in  Charge 
of  the  San  Francisco  OflBce  recommend  that  the  file  be  closed.  Their  reasoning 
is  set  forth  on  pages  22  through  25  of  the  Attorney-Examiner's  memorandum 
dated  October  7,  1966,  appearing  in  the  History  File.  In  substance,  the  argu- 
ment is  made  that  "the  ground  broker  is  a  mere  cog  in  the  wheel  of  distributing 
perishable  items  and  is  not  really  under  the  control  of  either  party  and  actually 
is  not  the  agent  of  either  party.  He  does  i)erfonn  a  function  and  he  should  be 
reimbursed  for  this  function.  The  pure  economics  of  distributing  lettuce  or 
other  vegetables  would  indicate  that  his  fee  will  be  paid  by  the  i)erson  to  whom 
he  renders  the  most  service.  It  is  therefore  the  writer's  opinion  that  we  do  not 
have  a  true  brokerage  case,  and  the  writer  would  therefore  recommend  that  the 
ease  be  closed  *  *  *." 

The  Headquarters  staff  disagrees  with  this  recommendation  and  concludes 
that  a  violation  of  Rule  2,  Section  1,  A- (3),  Page  7,  Trade  Practice  Rules  for 
the  Fresh  Fruit  and  Vegetable  Industry,  has  been  established  and  consequently 
a  violation  of  Section  2(c)  of  the  amended  Clayton  Act.  The  staff  further  notes 
that  the  San  Francisco  Office  has  also  recommended  closing  of  the  six  other  cases 
on  the  same  grounds  as  those  proffered  in  this  case.  Of  the  seven  cases  investi- 
gated, the  San  Francisco  Office  admits  to  having  sufficient  documentary  evi- 
dence and  potential  testimony  to  establish  "a  violation  in  a  technical  sense  of 
Section  2(c)"  in  five  of  the  cases. 

Accordingly,  the  Division  of  Discriminatory  Practices,  Bureau  of  Restraint 
of  Trade,  recommends  that  complaint  issue  charging  proposed  respondents  with 
violation  of  Section  2(c)  of  the  amended  Clayton  Act. 

I  concur  in  the  recommendation  and  so  move. 

EVEEETTE  MacINTTRE, 

Commissioner. 


special  mattee 

October  26, 1964. 

Re  :  ATD  Catalotrs.  Inc..  et  al.  Docket  RIOO. 
From  :  Everette  Maclntyre,  Commissioner. 

To:  Comm.  Dixon,  Comm.  Elman,  Comm.  Reilly,  Comm.  (J.  Kuzew),  Secretary: 
General  Counsel;  Bur.  of  Economics,  Bur.  of  Restraint  of  Trade,  Bur.  of 
Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  and  Furs. 
This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  am  pre- 
senting as  a  Walk  Around. 
See  attached  memorandum. 
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memoeandum 

October  26, 1964. 

To :  Commission. 

From :  Commissioner  Maclntyre. 

Subject :  ATD  Catalogs,  Inc.  et  al.  Docket  8100. 

As  you  will  recall,  the  Commission,  by  minute  of  October  6,  1964,  directed 
that  counsel  for  ATD  Catalogs,  Inc.,  be  advised  that  his  August  10,  1964,  request 
for  an  advisory  opinion  could  not  be  acted  upon  pending  receipt  of  additional 
information  from  him.  In  compliance  with  this  directive,  the  staff  of  the  Com- 
pliance Division.  Bureau  of  Restraint  of  Trade,  has  prepared  drafts  of  two 
letters  to  ATD's  counsel,  of  which  copies  are  attached.  One  of  the  letters, 
prepared  for  the  signature  of  the  Secretary,  advises  the  ATD  counsel  of  the 
Commission's  action  and  the  other,  signed  by  the  Chief  of  the  Compliance  Di- 
vision, requests  the  specific  information  which  it  is  felt  is  needed. 

I  have  examined  these  letters  and  believe  them  to  be  adequate  in  form  and 
content.  I  move  that  they  be  approved  and  mailed. 

However,  there  is  a  question  in  my  mind  as  to  whether  we  are  going  to  be  able 
to  render  an  "advisory  opinion"  in  this  matter  in  the  near  future.  On  October  6, 
1964,  we  directed  the  staff  to  prepare  and  submit  the  necessary  papers  to 
initiate  a  trade  regulation  rule  or  trade  practice  conference  proceeding  dealing 
with  the  very  subject  matter  upon  which  ATD  is  requesting  its  advisory  opinion. 
An  advisory  opinion  on  this  subject  would,  of  course,  prejudge  the  issues  which 
the  trade  practice  or  trade  regulation  rule  proceeding  is  supposed  to  deal  with. 
But  we  are  a  long  way  from  initiating  the  proposed  conference  and  this  respond- 
ent is  faced  with  an  immediate  problem  of  how  to  comply  with  our  order  to 
cease  and  desist.  So,  under  these  circumstances  I  think  that  the  best  course  to 
take  is  to  .send  out  these  letters  requesting  additional  information  and  if  .suf- 
ficient information  is  received,  render  ATD  such  informal  advice  as  needed 
to  enable  them  to  comply  with  the  outstanding  order. 

As  an  alternative  course,  we  could  suspend  ATD's  duty  to  comply  with  the 
outstanding  order  until  the  completion  of  the  trade  practice  or  trade  regulation 
rule  conference.  I  do  not  recommend  STich  a  course  for  the  obvious  reason 
that  we  would  have  to,  in  fairness,  suspend  all  other  similar  orders. 

EVEKETTE    MacINTYRE, 

Commissioner^ 


special  matter 

December  7,  1964. 
Re  :  ATD  Catalogs.  Inc.  Docket  8100. 
From  :  Everette  INIacIntyre,  Commissioner. 

To:  Comm.  Dixon,  Comm.  Elman,  Comm.  Reilly,  Comm.  Jones,  Secretary   (J.- 
Kuzew),  General  Counsel,  Bur.  of  Economics,  Bur.  of  Restraint  of  Trade, 
Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles  and 
Furs. 
This  is  a  special  matter   (not  listed  on  the  regular  agenda)    which  I  shall 
present  at  the  Commission  meeting,  December  10,  1964. 
See  attached  memorandum. 

Memorandum 

December  3, 1964. 
To :  Commission. 
From  :  Commissioner  Maclntyre. 

Subject :  Request  by  Counsel  for  Oral  Hearing  Before  the  Commission  Relative- 
to  Pending  Request  for  Advisory  Opinion  by  ATD  Catalogs,  Inc.,  Docket 
8100. 

ATD,  a  toy  catalog  publishing  concern  which  is  under  an  order  to  cease  and 
desist,  in  August  filed  a  request  for  advice  as  to  the  legality  of  the  operations  of 
the  so-called  "independent"  toy  catalog  publishing  concerns  in  the  light  of  the 
Commission's  orders  entered  earlier  this  year.  At  that  time  ATD  stated  that  if 
the  Commission  held  that  the  operations  of  the  independents  were  not  within  the 
scope  of  Section  2(d)  of  the  Robinson-Patman  Act,  then  the  respondent  faced  two 
choices:  (1)  itself  becoming  an  "independent"  by  divorcing  the  proprietary 
interests  of  the  related  jobbers  in  ATD  and  making  the  publication  available  to 
all  jobbers  desiring  the  same;  or  (2)  on  the  other  hand,  economic  extinction. 
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Reading  the  request  of  ATD  of  August,  it  is  fairly  clear  that  ATD  would  prefer 
s.  Commission  rule  uniformly  requiring  that  advertising  or  promotional  payments 
be  proportionalized,  whether  they  are  made  to  jobber-related  or  "independent" 
catalogs. 

The  Commission,  in  the  meantime,  however,  had  rendered  an  advisory  opinion 
to  Oakes  Consumer  Catalogs  (Haywood  Publishing  Company,  File  643  7014),  on 
September  30,  1904,^  to  the  effect  that  where  a  catalog  is  not  owned  or  controlled 
by  or  in  any  way  directly  or  indirectly  affiliated  with  any  customer  of  the  adver- 
tiser or  groups  or  classes  of  sucli  customers  and  where  it  is  available  in  a  prac- 
tical business  sense  to  all  toy  jobbers,  then  on  objection  could  be  raised  to  pay- 
ments by  manufacturers  for  advertising  in  such  catalogs.  In  effect,  therefore,  the 
Commission  gave  the  green  light  to  the  operation  of  the  "independent"  catalogs. 
This  precedent  is  followed  by  the  advisory  opinion  rendered  Irwin  Consumer 
Catalogs,  Inc.,  by  the  Minute  of  November  19, 1964. 

In  the  light  of  the  Oakes  advisory  opinion,  ATD  was  informed  that  there  was 
not  sufficient  information  before  the  Commission  to  entertain  the  request  for  an 
advisory  opinion  and  the  respondent  was  requested  for  specific  and  detailed  in- 
formation as  to  the  proposed  manner  in  which  stockholder  jobbers  would  divest 
themselves  of  proprietary  interests  in  the  catalog  publishing  concern  so  as  to 
render  the  latter  an  independent  operation.  By  the  request  for  information  con- 
tained in  the  letter,  therefore.  ATD  was  implicitly  advised  that  if  it  conformed  to 
the  standards  set  forth  in  the  Oakes  advisory  opinion,  which  is  now  a  matter  of 
public  record,  respondents  need  have  no  fear  of  Commission  action  with  respect 
to  advertising  or  promotional  payments  received.  (See  Commission  Minute  of 
October  27, 1964. ) 

ATD,  the  Compliance  Division  of  the  Bureau  of  Restraint  of  Trade  informs 
us,  has  not  yet  complied  with  the  request  for  further  information.  However,  the 
counsel  for  ATD  and  oflJicials  of  the  respondent  conferred  with  representatives  of 
the  Compliance  Division  on  November  16.  Apparently  the  conference  ended  on 
an  inconclusive  note  and  ATD,  according  to  the  staff,  was  not  satisfied  that  it 
had  received  a  definitive  answer  to  its  problem.  As  a  result,  ATD's  attorney 
now  requests  permission  to  present  an  oral  argument  to  the  Commission,  bearing 
both  on  the  law  and  the  economic  facts  of  the  toy  catalog  publishing  business, 
which,  in  counsel's  view,  the  Commission  may  have  overlooked  in  rendering  the 
advisory  opinion  to  Oakes. 

ATD's  counsel,  in  his  letter  of  November  19,  1964,  asserts  that  after  study  of 
the  Oakes  advisory  opinion,  he  is  at  a  loss  in  applying  the  principles  promulgated 
therein  to  the  realities  of  the  toy  catalog  industry.  He  contends  further  that  the 
criteria  enunciated  therein  cannot  be  met  by  any  catalog  company  extant.  In 
addition,  he  confesses  that  he  is  perplexed  because,  in  his  view,  there  are  serious 
and  irreconcilable  inconsistencies  between  the  Oakes  advisory  opinion  and  the 
prior  decisions  of  the  Commission  in  the  litigated  cases.  He  asserts  that  Oakes 
and  other  "puntative  'independents' "  are  already  capitalizing  on  their  inter- 
pretation of  the  advisory  opinion  in  a  manner  which  threatens  the  continued 
existence  of  ATD.  He  advises,  therefore,  that  immediate  clarification  is  required, 
requesting  an  opportunity  to  present  oral  argument  before  the  Commission  to 
supplement  his  request  for  an  advisory  opinion  and  to  clarify  the  intent  and 
meaning  of  the  Oakes  advisory  opinion.  Clearly,  therefore,  it  is  apparent  that 
ATD  does  not  wish  to  take  the  necessary  steps  to  bring  itself  within  the  scope  of 
the  criteria  enunciated  in  the  advisory  opinions  rendered  Oakes  and  Irwin. 
Rather,  respondent  evidently  hopes  the  Commission  can  be  persuaded  to  reverse 
the  advice  given  to  these  toy  catalog  publishing  concerns. 

The  Division  of  Compliance  recommends  that  ATD  be  advised  that  the  request 
for  oral  argument  will  not  be  considered  until  it  receives  the  information  re- 
quested of  ATD  by  the  Commission's  Compliance  Division  by  letter  of  October 
30,  1964. 

In  my  oitinion.  this  course  is  inadvisable.  The  Division's  letter  of  October  30, 
requesting  further  information  from  ATD,  is  based  on  the  assumption  that  the 
respondent  would  take  the  steps  necessary  to  bring  it  within  the  criteria  enunci- 
ated in  the  Oakes  advisory  opinion.  It  seems  clear,  at  this  point,  that  ATD  does 
not  wish  to  take  advantage  of  the  Commission  policy  pronouncement  enunciated 
in  the  advisory  opinion  but  rather  seeks  a  reversal  thereof.  As  a  result,  there 
seems  little  point  in  renewing  the  request  for  this  information. 


1  Published  by  the  Commission  on  October  30,  19G4,  in  Advisory  Opinion  Digest  No.  2. 
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On  October  6,  the  staff  was  directed  to  prepare  and  submit  to  the  Commission 
the  necessary  papers  to  initiate  a  trade  regulation  rule  or  trade  practice  confer- 
ence proceeding  for  the  purpose  of  drawing  guidelines  distinguishing  between  the 
operations  of  the  jobber-affiliated  and  independent  catalog  publishing  firms.  To 
date  we  have  not  yet  heard  from  the  staff  with  respect  to  the  actions  taken 
under  that  directive.  I  am  informed  by  the  Secretary's  office,  however,  that  under 
the  normal  90-day  period  allowed  no  report  is  due  until  January  6,  1965.  In  my 
view,  the  request  by  ATD  presents  serious  policy  and  legal  problems  for  the 
Commission,  which  deserve  a  hearing.  The  question  remains :  Should  ATD  be 
permitted  to  state  its  case  separately  to  the  Commission  in  oral  argument  or 
should  ATD  be  granted  an  opportunity  to  make  its  views  known  in  the  context 
of  the  projected  trade  practice  or  trade  regulation  proceeding?  I  would  prefer 
the  second  approach,  thus  avoiding  piecemeal  action  in  what  is  essentially  an 
industry-wide  problem.  However,  it  is  apparent  the  Commission  will  have  to  take 
action  quickly  in  this  matter,  since,  if  memory  serves  me  correctly,  negotiations 
between  toy  manufacturers  and  toy  catalogs  publishing  concerns  take  place  quite 
early  in  the  year.  It  seems  to  me  that  the  question  ought  to  be  governed  by  the 
date  on  which  the  staff  is  prepared  to  institute  the  rule-making  proceedings.  If 
these  proceedings  could  be  initiated  in  Januai'y,  the  delay  in  giving  ATD  a  hear- 
ing would  not  be  unreasonable.  Should  that  prove  impossible,  ATD  shoiild  be 
given  an  opportunity  to  state  its  case  to  the  Commission  by  way  of  oral  argument 
at  the  earliest  possible  date. 

In  my  view,  the  rule-making  proceeding  might  be  speeded  if  the  personnel  of 
the  Division  of  Compliance  responsible  for  administering  the  orders  in  the  toy 
catalog  cases  be  directed  to  participate  therein.  In  addition,  this  might  have  the 
advantage  of  presenting  the  Commission  with  a  unified  approach  to  these  matters 
by  all  staff  members  responsible  for  handling  these  questions. 

Accordingly,  I  move  that  ATD  be  advised  that  a  trade  regulation  or  trade 
practice  conference  proceeding  will  be  initiated  some  time  in  January  of  1965  and 
that  at  this  time  ATD  and  all  other  interested  members  of  the  industry  will  be 
permitted  to  state  their  views  on  the  problems  raised  in  the  respondents'  request 
for  an  advisory  opinion.  I  further  move  that  the  personnel  of  the  Compliance 
Division  responsible  for  the  toy  catalog  cases  be  directed  to  participate  in  the 
rule-making  proceeding  in  order  that  matters  may  be  speeded  up  by  their  exper- 
tise in  this  field  and  to  ensure  a  unified  approach  by  the  staff  in  this  area.  In  the 
alternative,  if  the  rule-making  proceeding  cannot  be  initiated  by  January,  I  move 
that  ATD  be  given  an  opportunity  to  present  its  views  at  oral  argument  to  the 
Commission  at  the  earliest  convenient  date. 

EVEKETTE   MacINTYRE, 

Cmmnissioner. 


special  matter 

January  6,  1965. 

Re :  Bureau  of  Restraint  of  Trade's,  Letter  Redrafted  in  Response  to  the  Com- 
mission's minute  of  Dec.  10,  to  ATD  Catalogs,  Inc.,  Docket  8100. 

From :  Everette  Maclntyre,  Commissioner. 

To:  Comm.  Dixon,  Comm.  Elman,  Comm.  Reilly,  Comm.  Jones,  Secretary  (Mr. 

Kuzew),  General  Counsel;  Bur.  of  Economics,  Bur.  of  Restraint  of  Trade, 

Bur.  of  Deceptive  Practices,  Bur.  of  Industry  Guidance,  Bur.  of  Textiles 

and  Furs. 

This  is  a  special  matter    (not  listed  on  the  regular  agenda)   which  I  shall 

present  at  the  next  Commission  meeting. 

memorandum 

January  6,  1965. 
To :  Commission. 
From :  Commissioner  Maclntyre. 

Subject :  Bureau  of  Restraint  of  Trade's  Letter  Redrafted  in  Response  to  the 
Commission  Minute  of  December  10,  1964,  to  ATD  Catalogs,  Inc.,  D.  8100. 

As  will  be  remembered,  ATD,  a  toy  catalog  publishing  concern  which  is  under 
an  order  to  cease  and  desist,  in  August  filed  a  request  for  advice  as  to  the 
legality  of  the  operations  of  the  so-called  "independent"  toy  catalog  publishing 
concerns  in  the  light  of  the  Commission's  orders  entered  earlier  this  year.  As 
noted  in  my  memorandum  of  December  .3,  1964,  on  this  subject,  it  is  now  appar- 
ently ATD's  intention  to  ask  for  a  Commission  reversal  of  the  policy  enunciated 
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in  the  advisory  opinion  rendered  to  Oakes  Consumer  Catalogs  (Haywood  Pub- 
lisliing  Company  File  6437014)   on  September  30,  1964. 

The  Commission  minute  of  December  10,  1964,  directs  the  Bureau  of  Restraint 
of  Trade  to  redraft  its  previous  letter  to  ATD  and  to  advise  the  latter  that 
action  will  be  deferred  on  the  request  for  oral  argument  until  the  Commission 
is  more  fully  informed  and  that  the  Commission  will  attempt  to  look  into  the 
matter  on  an  industry-wide  basis  with  a  tx*ade  practice  conference  or  trade 
regulation  rule  proceeding  which  will  be  initiated  sometime  in  January  1965, 
and  that  at  that  time  ATD  and  all  other  interested  members  of  the  industry 
will  be  given  the  opportunity  to  be  heard  and  present  their  views. 

The  Bureau  of  Restraint  of  Trade  has  redrafted  the  letter,  which  it  now  sub- 
mits to  the  Commission  for  its  consideration.  This  letter  essentially  advises  ATD 
that  the  Commission  is  of  the  opinion  that  the  subject  matter  of  ATD's  request 
requires  consideration  on  an  industry-wide  basis  and  that  a  trade  practice  con- 
ference proceeding  or  trade  regulation  rule  proceeding  will  be  initiated  by  the 
Commission  sometime  in  January  of  1965.  ATD  is  also  informed  that  at  such 
time  it  and  other  members  of  the  industry  will  be  given  the  opportunity  to  be 
heard  and  to  present  their  views.  The  proposed  letter  further  states  that  the 
information  requested  from  ATD  b.v  the  Compliance  Division  on  October  30. 
1964,  could  be  submitted  at  that  time. 

The  Bui'eau  of  Restraint  of  Trade,  however,  now  informs  us  that  it  has  been 
advised  by  Mr.  Hall,  Chief  of  the  Division  of  Trade  Practice  Conferences  and 
Guides,  that  in  his  view  it  is  very  doubtful  that  the  proposed  trade  practice 
conference  proceeding  could  be  initiated  before  the  end  of  January  1965  and  that 
the  attached  letter  should  be  redrafted  to  indicate  "early  in  1965"  as  the  starting 
date  of  the  proceeding  instead  of  "sometime  in  January  of  1965",  as  directed 
by  the  Commission. 

As  I  indicated  in  my  memorandum  of  December  3.  1964,  I  think  that  it  would 
be  preferable  to  handle  ATD's  reque.st  in  the  context  of  an  industry-wide  proceed- 
ing, provided  this  can  be  done  by  January  of  1965.  I  moved  at  that  time,  in  the 
alternative,  that  if  the  rule-making  proceeding  could  not  be  initiated  by  January, 
ATD  be  given  an  opportunity  to  present  its  views  at  an  oral  argument  to  the 
Commission  at  the  earliest  convenient  date.  In  view  of  the  uncertainty  as  to 
the  date  when  the  trade  practice  conference  will  in  fact  he  initiated,  it  is  my 
view  that  respondent  should  be  given  a  specific  date  to  present  oral  argument 
to  the  Commission  with  respect  to  the  operations  of  the  "independent"  catalogs 
and  their  impact  on  the  industry  in  the  light  of  the  Commission's  advisory 
opinion  in  Oakes.  If  at  all  possible,  the  date  for  oral  argument  should  be  set  in 
January.  ATD  should  not  be  subjected  to  a  longer  delay,  if  that  can  be  avoided, 
since  undoubtedly  respondent  as  well  as  others  in  the  toy  catalog  industry  will 
have  to  initiate  their  plans  for  1965  rather  early  in  the  year. 

I  think  this  is  the  best  procedure,  even  though  otherwise  it  would  be  preferable 
to  handle  respondent's  request  as  a  part  of  the  proposed  rule-making  proceeding 
and  despite  the  fact  that  it  is  unlikely  that  the  Commission  will  reverse  itself  on 
the  policy  set  forth  in  the  Oakes  advisory  opinion.  Under  the  circumstances, 
good  public  relations  with  the  business  community  require  the  ATD  be  given 
its  day  in  court  on  these  issues  as  soon  as  possible.  Advising  respondent  that  it 
will  have  this  opportunity  sometime  "early  in  1965"  would  not,  to  my  mind,  be 
good  public  relations,  since  our  informal  attempts  to  clarify  ATD's  problems  over 
a  period  of  some  four  months  have  apparently  achieved  no  concrete  result. 

I  see  no  point  in  renewing  the  request  for  information  made  by  the  Compli- 
ance Division  on  October  30.  That  request,  it  seems  to  me,  was  premised  on  the 
scope  of  the  principles  enimciated  by  the  Oakes  advisory  opinion.  It  now  appears 
that  respondent  does  not  wish  to  pursue  that  course  and  therefore  renewing 
the  request  for  this  information  at  this  time  would  appear  to  be  meaningless. 

I  move  that  respondent  be  afforded  an  opportunity  to  present  oral  argument 
with  respect  to  the  guidelines  to  be  drawn  between  the  operations  of  "independ- 
ent" and  jobber  affiliated  catalogs  at  the  earliest  possible  opportunity,  preferably 
in  January.  I  further  move  that  the  Bureau  of  Industry  Guidance  be  requested 
to  inform  the  Commission  as  to  the  specific  date  on  which  it  will  be  ready  to 
initiate  the  proposed  trade  practice  conference  proceeding. 

EVERETTE  MacINTYRE, 

Commissioner. 
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memorandum 

December   17,   1964. 

To :  The  Commission. 

Via  :  Director,  Bureau  of  Restraint  of  Trade. 

From:  Joseph  .T.  Gercke,  Chief,  Compliance  Division,  Bureau  of  Restraint  of 

Trade. 
Subject :  Letter  redraft  responsive  to  Commission  Minute  of  December  10,  1964. 
ATD  Catalogs,  Inc.,  Docket  No.  8100. 
Forwarded  herewith  is  a  redraft  of  the  letter  to  counsel  for  ATD  Catalogs, 
Inc.,  responsive  to  Commission  Minute  of  December  10,  1964. 

Two  matters  relative  thereto  should  be  noted.  First,  it  is  believed  that  specific 
drection  should  be  given  counsel  for  ATD  relative  to  the  outstanding  and  pend- 
ing request  for  additional  information  from  ATD.  We  construe  the  Commission 
Minute  to  imply,  although  it  does  not  specifically  so  state,  that  such  informa- 
tion should  appropriately  be  submitted  in  connection  with  the  scheduled  trade 
practice  conference  proceeding  or  trade  regulation  rule  proceeding.  Accordingly, 
the  subject  letter  so  advises. 

Second,  this  Division  has  been  advised  by  Mr.  Hall,  Chief,  Division  of  Trade 
Practice  Conferences  and  Guides,  Bureau  of  Industry  Guidance,  that  in  his 
view  it  is  extremely  doubtful  that  the  referenced  trade  practice  conference 
proceeding  can  be  initiated  before  the  end  of  January,  1965.  The  attached  letter 
redraft  presently  conforms  in  this  respect  to  the  time  indicated  in  the  Com- 
mis.sion's  directive,  i.e.,  "sometime  in  January,  1965".  Mr.  Hall  has  requested 
however,  that  we  recommend  that  this  time  reference  be  changed  to,  "early  in 
1965". 

Respectfully  submitted, 

Joseph  J.  Gercke, 
Chief,  Compliance  Division, 
Bureau  of  Restraint  of  Trade. 
Approved : 

Cecil  G.  Miles, 
Assistant  Director, 
Bureau  of  Restraint  of  Trade. 
Joseph  E.  Sheehy, 
Director,  Bureau  of  Restraint  of  Trade. 

Federal  Trade  Commission 

office  of  the  secretary 

washington,  d.c. 

Re  ATD  Catalogs,  Inc.,  Docket  No.  8100. 
Mr.  Arnold  R.  Rossenwasser,  Esquire, 
515  Madison  Avenue, 
New  York,  N.Y. 

Dear  Mr.  Rosen wasser  :  This  is  with  reference  to  your  letter  of  November  19, 
1964,  requesting  oral  hearing  before  the  Commission  in  connection  with  your 
pending  request  for  an  advisory  opinion. 

The  Commission  is  of  the  opinion  that  the  matters  referenced  in  your  requests 
require  consideration  on  an  industry-wide  basis.  A  trade  practice  conference 
proceeding,  or  trade  regulation  rule  proceeding,  to  consider  the  problems  of 
the  toy  industry,  including  matters  such  as  those  referenced  in  your  requests, 
will  be  initiated  by  the  Commission  sometime  in  January,  1965.  During  the 
course  of  such  proceeding,  ATD  Catalogs,  Inc.  and  all  other  interested  members 
of  the  industry  will  be  given  the  opportunity  to  be  heard  and  to  present  their 
views.  Information  responsive  to  the  outstanding  request  by  the  Commission's 
Division  of  Compliance  under  date  of  October  30,  1964,  for  additional  informa- 
tion from  ATD  Catalogs,  Inc.,  will  presumably  be  germane  to  such  proceedings, 
and  may  be  there  submitted. 

The  Commission  is  accordingly  deferring  action  on  your  request,  until  it  is 
further  informed  in  the  premises. 

By  direction  of  the  Commission. 
■  Joseph  W.  Shea,   Secretary. 


AGENDA  MATTER 

February  7, 1964. 
Re:   Docket  7790— Alfonso   Gioia  &   Sons,   Inc.,   File  601   0176— Procino-Rossi 
Corp.,  File  601  0177— Ideal  Macaroni  Co.,  File  601  0178— Gioia  Macaroni  Co., 
File  601  0181— Prince  Macaroni  Co. 
From  :  Sigurd  Anderson,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

February  7,  1964. 
To :  The  Commission. 
From  :  Siguard  Anderson,  Commissioner. 

Subject :  1.  *Macaroni  Cases.  2.  Price  discrimination  and  discriminatory 
allowances  and  services — Sections  2(a),  (d)  and  (e),  Clayton  Act,  as 
amended.  3.  Recommendations :  as  set  forth  below. 

These  are  five  interrelated  macaroni  cases,  interrelated  to  tbo  extent  that  the 
Commission  by  minute  of  February  1,  1962  (entered  in  Docket  7790),  and  by 
minute  of  May  10.  1962  (entered  in  File  601  0181),  directed  that  the  following 
matters  be  submitted  to  the  Commission  simultaneouslv : 

*Docket  7790— Alfonso  Gioia  &  Sons,  Inc..  File  601  0176— Procino-Rossi 

Corporation,  File  601  0177^Ideal  Macaroni  Company,  File  601  0178 — Gioia 

Macaroni  Company,  File  601  0181 — Prince  Macaroni  Company. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  now 

presents  these  matters  for  our  consideration.  All  of  the  above  matters  are  being 

presented  simultaneously  but  by  .sepai'ate  memorandum.  The  files  in  these  matters 

comprise  approximately  26  binders.  The  status  and  posture  of  each  of  these 

matters  are  hereinafter  set  forth,  together  with  the  recommendation   of  the 

Bureau  as  to  what  should  be  done  in  each  instance. 

IDEAL   MACARONI    COMPANY,    FILE    601    0177 

Forwarded  at  this  time  is  a  draft  of  complaint  charging  proposed  respondent 
with  a  violation  of  Section  2(d)  of  the  amended  Clayton  Act.  Also  forwarded  is 
an  executed  consent  agreement  containing  an  order  to  cease  and  desist.  The 
complaint  charges  and  the  evidence  will  show  that  Ideal  granted  various  pay- 
ments and  allowances  during  1962  to  the  Kroger  Company  in  the  form  of  free 
merchandise  for  store  openings :  discounts  and  allowances  for  a  stamp  promo- 
tion ;  payments  and  allowances  for  newspaper  and  TV  advertising ;  and  payments 
and  allowances  for  coupon  sales.  Similar  payments  and  allowances  were  not  made 
available  to  competing  retailers  on  proportionally  equal  terms. 

The  investigation  of  Ideal  did  not  reveal  violations  in  commerce  of  other 
provisions  of  the  Robinson-Patman  Act,  and  the  order  in  this  mater  is,  therefore, 
limited  to  Section  2(d).  It  will  be  hereinafter  noted  that  the  orders  in  the  other 
macaroni  cases  being  submitted  cover  Sections  2(a),  (d)  and  (e).  The  memoran- 
dum from  the  Bureau  of  Restraint  of  Trade  also  outlines  the  evidence  sup- 
porting the  2(d)  violation  herein.  As  noted  above,  the  proposed  respondent  herein 
has  executed  a  consent  agreeemnt.  The  Bureau,  accordingly,  concludes  that  the 
consent  agreement  in  this  matter  should  be  accepted  by  the  Commission  and 
issued  simultaneously  with  the  issuance  of  the  complaint  in  Procino-Rossi.  It 
was  further  recommended  that  the  effective  date  of  the  order  in  the  instant 
matter  be  stayed  until  such  time  as  an  order  is  issued  against  Procino-Rossi.  The 
Bureau  points  out  that  somewhat  similar  arrangements  were  followed  by  the 
Commission  in  Central  Linen  Supply  Company,  Docket  8.^.58. 
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GIOIA   MACARONI   COMPANY,    INC.,    FILE    601     0178 

Also  forwarded  herewith  is  a  draft  of  proposed  complaint  charging  this  pro- 
posed respondent  with  violations  of  Sections  2(a),  (d)  and  (e)  of  the  amended 
Clayton  Act,  together  with  the  signed  and  executed  consent  agreement  which  the 
Bureau  of  Restraint  of  Trade  recommends  that  the  Commission  accepts  in  dis- 
position of  the  complaint  charges. 

The  memorandum  from  the  Bureau  of  Restraint  of  Trade  indicates  that  prior 
to  the  completion  of  the  reinvestigation  of  this  matter,  the  proposed  respondent 
signified  a  willingness  to  sign  a  consent  agreement.  Therefore,  the  files,  while  not 
complete,  do  indicate  rather  clearly  that  the  proposed  respondent  was  violating 
a  number  of  the  Robinson-Patman  amendments  to  the  Clayton  Act.  The  Sections 
2(a),  (d)  and  (e)  provisions  of  the  order  to  cease  and  desist  in  this  matter  are 
substantially  identical  with  the  order  entered  in  Docket  7790  and  the  order 
contained  in  File  601  0181,  and  that  recommended  in  File  601  0176. 

The  recommendation  is  made  by  the  Bureau  of  Restraint  of  Trade  that  the 
proposed  complaint  should  herewith  be  issued  and  that  the  consent  agreement  be 
accepted  in  disposition  thereof.  It  is  further  recommended  that  the  order  to 
cease  and  desist  not  become  effective  until  an  order  is  entered  in  the  Procino- 
Rossi  matter,  as  suggested  above. 

PRINCE    MACARONI   MANUFACTUEINa   COMPANY,   FILE    601    0181 

This  is  the  third  matter  in  which  a  draft  of  proposed  complaint  is  forwarded 
charging  respondent  with  violations  of  the  Robinson-Patman  amendments  to  the 
Clayton  Act,  together  with  a  signed  and  executed  consent  agreement.  The  Bureau 
of  Restraint  of  Trade  recommends  that  the  Commission  accept  the  agreement  in 
disposition  of  the  complaint  charges. 

Again,  in  this  file,  as  in  the  Gioia  matter,  the  proposed  respondent  indicated 
a  willingness  to  sign  a  consent  agreement  prior  to  the  completion  of  the  rein- 
vestigation. However,  the  Bureau  of  Restraint  of  Trade  advises  us  that  the  files 
do  contain  sufficient  information  to  indicate  that  the  proposed  respondent  was 
violating  the  Robinson-Patman  Act  rather  promiscuously.  Here  also  the  order 
to  cease  and  desist  contains  provisions  relative  to  Sections  2(a),  (d)  and  (e) 
of  the  Clayton  Act,  as  amended.  The  recommendation  is  also  made  by  the  Bureau 
of  Restraint  of  Trade  that  the  proposed  complaint  should  issue  and  that  the 
consent  order  be  accepted,  but  that  the  order  to  cease  and  desist  not  become 
effective  until  an  order  is  entered  in  the  Procino-Rossi  matter. 

ALFONSO    GIOIA    &    SONS,    INC.,     DOCKET    7790 

By  order  issued  October  21,  1960,  the  Commission  adopted  the  initial  decision 
of  the  hearing  examiner  based  on  an  agreement  containing  a  consent  order.  How- 
ever, the  Commission  subsequently  reopened  the  proceedings,  vacated  and  set 
aside  the  order,  and  the  matter  was  placed  on  suspense  to  be  reconsidered  when 
the  other  macaroni  cases  w^ere  submitted  to  the  Commission. 

The  entire  bundle  of  macaroni  cases  is  now  being  presented  to  the  Commission 
for  appropriate  disposition.  I  believe  it  would  now  be  appropriate  for  the  Com- 
mission by  order  to  take  this  matter  off  suspense  and  to  issue  its  order  in  this 
matter,  with  the  proviso  that  the  order  should  not  become  effective  until  an  order 
is  entered  in  the  Procino-Rossi  matter,  as  previously  suggested. 

PBOCINO-ROSSI    CORPORATION,    FILE     601     0176 

Forwarded  herewith  as  to  this  matter  is  a  copy  of  a  proposed  complaint  charg- 
ing the  proposed  respondent  with  violating  Sections  2(a),  (d)  and  (e)  of  the 
Clayton  Act,  as  amended.  This  is  the  sole  proposed  respondent  that  has  declined 
to  sign  a  consent  agreement  in  these  matters.  As  recently  as  November  21,  1963, 
the  Commission  was  advised  that  Procino-Rossi  would  agree  to  sign  a  consent 
settlement  if  its  competitors  would  do  so.  However,  Procino-Rossi  has  failed  to 
furnish  the  Commission  or  its  counsel  with  any  positive  statements  of  improper 
practices  of  other  competitors,  even  though  they  have  been  specifically  invited 
to  do  so.  As  indicated  above,  the  other  macaroni  competitors  of  Procino-Rossi, 
insofar  as  they  represent  its  principal  competitors,  have  entered  into  consent 
agreements.  Counsel  in  support  of  the  complaint  has  advised  this  office  that  he 
believes  that  Procino-Rossi  probably  would  execute  a  consent  agreement,  should 
it  be  given  another  opportunity. 
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It  would  appear  that  these  matters  are  now  in  the  posture  requiring  Commis- 
sion action  before  anything  else  can  be  dune.  In  review,  it  would  appear  that 
tSL  of X  macaroni  respondents  have  executed  consent  agreements;  another 
XUhLoit  the  adjudicative  calendar,  has  also  executed  a  consent  ^^greement; 
S^^y  Proc  no-Ros  -i  Corporation  is  the  hold-out.  Under  the  circumstances,  I  believe 
we  should  now  extend  to  Procino-Rossi  another  opportunity  to  sign  a  consent 
agreement.  If  it  fails  to  do  so  within  a  30-day  period,  I  hrmly  believe  that  the 
Commission  should  issue  its  complaint  forthwith. 

I^ TspoStion  of  the  above  matters  I  make  the  following  recommendation : 
1  That  the  Commission  should  accept  the  consent  agreement  executed  m  the 
matters  of  Ideal  Macaroni  Company,  Gioia  Macaroni  Company  and  Prince  Maca- 
S  Manufacturing  Company,  with  the  understanding  that  the  orders  to  cease 
Tnd  desist  therein  shall  not  become  effective  until  an  order  is  entered  in  the 
Procino-Rossi  matter.  Appropriate  orders  have  been  prepared  m  each  of  these 
matters  accepting  the  consent  agreement  as  an  appropriate  disposition  of  the 
OTOceedin-  and  deferring  service  of  the  decision  and  order  until  issuance  of  the 
CommisSSi^s  decision   and   order   "in   the   aforesaid   related   Commission  pro- 

^^9^  That  the  case  of  Alfonso  Gioia  &  Sons,  Inc.,  Docket  7790,  rather  than  be 
taken  off  suspense  at  this  time,  be  continued  in  its  present  posture.  At  the  time  a 
decision  and  order  is  issued  in  the  Procino-Rossi  matter,  an  appropriate  order 
can  then  be  prepared  and  issued,  adopting  the  initial  decision  reinstating  the 
effective  date  of  the  order  therein.  ^     „     ^.^ 

3  With  the  issuance  of  the  orders  accepting  the  consent  agreements  as  to 
the' three  consenting  macaroni  manufacturers,  Procino-Rossi  can  be  advised  of 
the  status  of  these  other  matters  and  that  these  com:.otitors  have  executed 
consent  agreements  and  that  it  will  be  given  another  opportunity  to  sign  a  con- 
sent agreement-  and  that,  failing  to  do  so  within  30  days,  the  Commission's 
complaint  shall  forthwith  issue.  Accordingly,  the  Commission  can  now  make  its 
determination  to  issue  complaint  herein  pursuant  to  Part  II  of  its  Rules. 

As  to  the  above  recommendations,  I  move  their  adoption. 

Sigurd  Anderson,  Commissioner. 


December  16,  1963. 
Re :  Lovable  Brassiere  Company,  et  al..  File  601  0885. 
From  :  Sigurd  Anderson,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

December  16.  1963. 

To :  The  Commission. 
From:Sigurd  Anderson.  Commissioner. 

Subject :  1.  File  601  088.5 — Lovable  Brassiere  Company,  et  al.  2.  Bras,  girdles,  etc. 
3.  Discriminatory    promotional    allowances — sec.    2(d),    Clayton    Act,    as 
amended.  4.  Recommendation:  that  revised  complaint  now  issue  pursuant 
to  Part  II  of  our  Rules. 
On  September  5,  1963,  the  Commission  returned  this  file  to  the  Division  of 
Discriminatory  Practices.  Bureau  of  Restraint  of  Trade,  for  additional  review 
and  reconsideration  in  the  light  of  certain  facts  disclosed  in  the  original  memo- 
randum from  that  Bureau.  It  had  been  found  that  proposed  respondent's  original 
promotional  plan,  and  particularly  its  "LIFT"  cooperative  advertising  plan,  had 
been  discontinued  and  a  new  Retail  Promotion  Plan  instituted  as  of  January  1, 
1963.  In  addition,  the  name  of  the  proposed  respondent  had  been  changed  to 
"The  Loving  Company".  A  redrafting  of  the  complaint  accordingly  seemed  indi- 
cated. The  file  has  now  been  returned  to  us  with  the  revised  and  redrafted 
complaint  and  a  detailed  memorandum  pointing  out  how  the  new  Retail  Promo- 
tion Plan  used  by  respondent  fails  to  conform  to  Section  2(d)   of  the  Clayton 
Act,  as  amended,  and  provides  payments  to  some  competing  customers  that  are 
not  available  to  other  competing  customers  on  a  proportional  basis. 

It  would  appear  that  the  redrafted  complaint  now  covers  the  proposed  re- 
spondent under  its  proper  name  and  its  new  Retail  Promotion  Plan.  Accordingly, 
I  recommend  and  move  that  the  Commission  make  its  determination  that  the 
complaint  should  issue  pursuant  to  Part  II  of  its  Rules. 

Sigurd  Anderson,  Commissioner. 
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Apeh  4, 1969. 
Re  Arrow  Food  Products.  Inc.,  Docket  No.  8212. 
From :  Commissioner  Dixon. 
To :  Bureau  of  Restraint  of  Trade. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

Apeil  4, 1969. 
memokandum 
To :  Commission. 
From :  Commissioner  Dixon. 
Subject :  Arrow  Food  Products,  Inc.,  Docket  No.  8212. 

The  Compliance  staffs  have  forwarded  Arrow's  compliance  report  with  recom- 
mendations that  it  be  rejected.  The  consent  order  in  this  matter,  entered  in  June 
1962,  broadly  prohibits  violations  of  Sections  2(a),  2(d),  and  2(e)  of  the 
amended  Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission  Act  (mis- 
representation of  quality,  etc.). 

A  supplemental  compliance  report  was  received  on  November  26,  1965.  In 
March  1967,  the  Bureau  of  Restraint  of  Trade  submitted  its  recommendations 
dealing  with  the  Robinson-Patman  aspects  of  the  case.  Since  this  submission 
did  not  discuss  compliance  with  the  deceptive  practice  provision  of  the  order,  I 
felt  that  the  Commission  should  not  have  to  deal  with  this  matter  iu  piecemeal 
fashion.  Hence,  Restraint  of  Trade  was  told  to  hold  the  matter  and  resubmit  it 
as  soon  as  the  Section  5  aspect  was  completed.  This  message  was  conveyed  to 
Deceptive  Practices,  On  January  29,  1969,  Deceptive  Practices  finally  submitted 
a  5-page  memorandum  dealing  with  Arrow's  compliance. 

I  am  satisfied  that  the  staff's  recommendation  is  appropriate  that  we  reject 
the  portion  of  the  report  dealing  with  Sections  2(a),  2(d),  and  2(e).  The  staff 
notes  that  Arrow  has  granted  lower  net  prices  to  Kroger  stores  in  Memphis, 
Tennessee,  than  it  granted  to  National  Tea  stores  or  to  stores  of  a  local  whole- 
saler (Dixie  Savings  stores).  Arrow  has  also  granted  advertising  allowances  to 
Kroger  that  were  not  made  available  to  competing  customers.  Arrow  appears  to 
have  engaged  in  sufficiently  questionable  activities  to  merit  rejection  of  its  report. 

The  Section  5  prohibition  forbids  misrepresentation  of  quality,  type,  origin,  or 
other  characteristics  of  food  products.  This  relatively  small  processor  deals  pri- 
marily in  beans  and  peas.  Arrow  also  sells  some  popcorn,  dried  fruit,  rice,  and 
black  pepper.  The  stuff  recommends  that  the  entire  Section  ~>  portion  of  the  report 
be  rejected,  saying  however :  "With  the  exception  of  the  claims  made  for  their 
popcorn,  respondents  appear  to  be  complying  with  the  order.  However,  the  fact 
remains  that  we  do  not  know  the  actual  grade  or  quality  of  the  products  pack- 
aged and  sold.  Therefore,  to  make  a  sound  judgment  as  to  respondents'  compli- 
ance a  spot-check  investigation  would  be  required." 

Because  I  was  troubled  by  the  manner  in  which  this  matter  was  handled,  I 
requested  that  the  Bureau  Directors  answer  the  following  questions : 

(1)  Why  this  matter  has  been  so  long  delayed? 

(2)  Why  we  have  not  done  more  to  bring  the  respondent  into  compliance? 

(3)  What  steps  have  been  taken  to  efficiently  coordinate  the  actions  of  the 
Bureaus  in  comparable  instances? 

(4)  What  steps  have  been  taken  to  insure  that  future  reports  indicating  lack 
of  compliance  will  not  be  similarly  delayed? 

I  am  attaching  copies  of  the  answers  received.  I  am  satisfied  that  the  Bureaus 
and  their  Compliance  Divisions  have  taken  sufficient  steps  to  avoid  a  repetition 
of  this  mattei'.  I  move  the  stafi:  recommendation  that  the  report  be  rejected. 

I  also  move  that  respondent  be  informed  that  it  has  thirty  days  in  which  to 
demonstrate  that  it  is  now  in  full  compliance  with  the  order.  If  the  staff  fails  to 
accomplish  this  task  through  voluntary  means,  the  staff  should  be  prepared  with- 
in ten  days  after  expiration  of  the  thirty-day  period  to  immediately  institute  a 
civil  penalty  proceeding. 

Paul  Rand  Dixon,  Commissioner. 
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memorandum 

Maech  26,  1969. 
To :  The  Chairman. 

From  :  Frank  C.  Hale,  Director,  Bureau  of  Deceptive  Practices. 
Subject :  Arrow  Food  Products,  et  al..  Docket  8212. 

This  is  responsive  to  your  directive  of  March  19,  1969  that  I  report  with 
respect  to  the  Bureau's  handling  of  the  above-captioned  matter  and  in  so  doing 
answer  four  specific  questions. 

With  respect  to  your  first  and  second  questions,  both  of  which  relate  to  the 
delay  in  bringing  the  respondent  into  compliance,  there  is  little  I  can  add  to  the 
explanation  contained  in  the  attached  memorandum  of  March  25,  1969,  from 
Mr.  Henry  Pons  to  me,  except  that  I  do  not  approve  the  way  the  case  was 
handled. 

The  problem  of  delay  in  the  handling  of  matters  is  one  of  the  most  troublesome 
problems  we  have  to  deal  with.  The  fact  that  the  Bureau  is  handling  a  tre- 
mendous volume  of  work  with  limited  personnel  is  a  major  reason  for  the  delay. 
There  are  capable,  dedicated,  hard-working  attorneys  in  the  Bureau  who  simply 
have  too  many  matters  to  handle  and  they  have  to  make  decisions  as  to  priority. 
There  are  also  attorneys  in  the  Bureau  who  procrastinate  and  whose  perform- 
ance is  not  up  to  acceptable  standard.  During  the  past  year  there  has  been  a 
concerted  effort  to  reduce  the  Bureau's  caseload  and  I  believe  it  is  now  nearing 
manageable  limits.  We  have  accomplished  this  by  disposing  of  a  substantial  num- 
ber of  old  matters  in  which  there  was  little  or  no  current  public  interest  and  by 
being  more  selective  in  the  starting  of  new  investigations. 

The  Bureau  has  instituted  procedures  and  controls  designed  to  prevent  undo 
delay  in  the  processing  of  current  matters.  But  there  are  still  a  number  of  old 
matters,  like  the  instant  case,  which  must  be  disposed  of.  Each  Division  Chief 
has  been  directed  to  review  every  case  in  his  division  and  to  make  every  effort 
to  move  those  cases  in  which  there  has  been  unsual  delay. 

The  problem  raised  by  your  third  and  fourth  questions  has  been  discussed 
with  the  Directors'  of  the  Bureau's  of  Restraint  of  Trade  and  Textile  and  Furs. 
We  have  agreed  that  in  the  future  the  Bureau  having  primary  responsibility 
for  a  case  during  litigation  will  have  the  principal  responsibility  for  getting 
compliance  with  the  entire  order  but  will  consult  with  the  compliance  division 
or  section  of  the  Bureau  having  secondary  responsibility.  In  other  words,  the 
Bureaus  will  work  together  in  getting  compliance  with  orders  and  we  will  not 
permit  matters  to  be  handled  like  the  instant  case  was  handled. 

Respectfully  submitted. 


MEMORANDUM 


Frank  C.  Hale. 
March,  25,  1969. 


To  :  Director,  Bureau  of  Deceptive  Practices. 

From :  Henry  G.  Pons,  Attorney,  Division  of  Compliance,  Bureau  of  Deceptive 

Practices. 
Subject :  Arrow  Food  Products,  Inc.,  et  al.,  Docket  8212. 

Pursuant  to  your  direction  the  following  report  is  submitted  regarding  subject 
matter. 

The  order  in  this  case  was  issued  on  .Tune  26,  1962.  This  Division  requested 
a  report  of  compliance.  Respondents  requested  and  were  granted  an  extension 
of  time  in  which  to  submit  their  report.  Respondents'  report  was  received  on 
November  5, 1962. 

There  are  four  prohibitions  contained  in  the  order.  The  single  paragraph 
coming  within  the  cognizance  of  this  Bureau  prohibits  respondents  from  : 

"Representing  that  their  food  products  conform  in  quality  or  type  to  standards 
established  for  such  products  by  the  United  States  Department  of  Agriculture, 
when  such  is  not  a  fact,  or  in  any  other  manner  misrepresenting  the  quality,  type, 
origin,  or  other  characteristics  of  such  food  products." 

Because  the  Bureau  of  Restraint  of  Trade  was  primarily  concerned  with 
the  case,  the  report  was  referred  to  that  Bureau  in  accordance  with  the  then 
existing  procedure  on  January  14, 1963.  . 

During  the  period  from  April  S,  1963.  to  February  25,  1960^  the  Division  of 
Compliance  of  this  Bureau  had  periodic  contacts  with  the  Division  of  Com- 
pliance, Bureau  of  Restraint  of  Trade,  Copies  of  the  memoranda  of  these  con- 
tacts are  attached. 
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On  May  19,  1967,  Mr.  Garvey  called  this  Division  and  stated  that  the  memoran- 
dum of  his  Bureau  had  been  returned  by  the  Coauuission  for  the  purpose  of 
including  a  recommendation  as  to  the  Section  5  prohibition  of  the  order.  A 
copy  of  this  memorandum  is  attached. 

On  May  24,  1967,  respondents  were  requested  to  submit  a  supplemental  report 
of  compliance. 

On  August  1, 1967,  a  follow-up  letter  was  sent  to  respondents. 

On  August  21,  1967,  respondents'  counsel  requested  a  copy  of  our  letter  of 
May  24, 1967,  alleging  that  respondents  did  not  receive  it. 

On  November  15,  1967,  respondents  submitted  their  supplemental  report. 

On  November  22,  1967,  the  files  of  the  Bureau  of  Restraint  of  Trade,  Com- 
pliance Division,  were  examined.  A  copy  of  a  memorandum  regarding  this 
examination  is  attached. 

On  November  29,  1967,  respondents  were  advised  that  their  report  was  incom- 
plete and  further  information  was  requested. 

On  September  11  and  October  1.  1968,  we  telephoned  respondents'  attorney 
requesting  the  submission  of  the  additional  compliance  material.  In  each  instance 
we  were  assured  the  material  would  be  submitted  i)romptly. 

On  October  31,  1968,  respondents  submitted  the  additional  requested  material. 

On  January  29,  1969,  our  memorandum  was  transmitted  to  the  Commission. 
A  copv  of  the  memorandum  is  attached.  ^     .  ,  .    •4.-  ,  4-  m,-c 

In  summary,  at  the  time  of  the  submission  of  respondents  initial  report  this 
Division  was'prepared  to  act  on  its  part.  However,  it  was  always  contemplated 
that  anv  submission  to  the  Commission  would  be  a  .ioint  effort  Accordingly,  the 
report  of  compliance  this  Division  requested  was   referred  to  the  Bureau  of 

^T^^m^^S^^oS^^'^.cl.ea  memoranda  that  from  time  to  time  the 
Bureru  of  Restraint  of  Trade  was  contemplating  an  investigation  or  reqiiesting 
additional  information  from  respondents.  Where  we  were  aware  of  this  we 
JequeSed  tiat  they  obtain  information  pertaining  to  the  Section  o  prohibition 
At  qnv  rate  that  Bureau  was  not  in  a  position  to  process  their  part  of  the  case 
until  Lnedme  in  19r.7.  It  is  to  be  noted  that  on  February  2.->,  1966,  Mr.  Garvey 
had  agreed  to  contact  this  Bureau  when  his  Bureau  was  ready  to  proceed.  We 
heard  nothing  until  ^lav  19,  1967,  when  we  were  advised  that  their  memorandum 
to  the  Cominission  had  been  returned.  It  was  obvious  that  we  could  not  act 
unon  a  1962  report  of  compliance.  Accordingly,  it  was  necessary  to  require 
respondents  to  up  date  their  report  on  May  24,  1967.  To  request  a  report  any 
time  prior  to  the  date  the  Bureau  of  Restraint  of  Trade  was  prepared  to  proceed 
would  only  result  in  us  having  to  report  to  the  Commission  on  an  out  dated 

report  of  compliance.  .     .  -n     ^-       ^.v,  4.  ^.i. 

The  files  are  with  the  Commission.  However,  it  is  my  recollection  that  the 
record  will   show   that  we  experienced  difficulty  in   obtaining  a   report  from 

^^ A?  tortile  four  questions  posed  on  page  2  of  the  Chairman's  memorandum : 

"(1)   Whv  this  matter  has  been  so  long  delayed;" 

This  question  of  course,  involves  both  Bureaus.  After  we  learned  that  the 
Bureau  of  Restraint  of  Trade  had  submitted  its  memorandum  and  it  was  re- 
turned by  the  Commission  on  May  19,  1964,  we  acted  promptly  to  obtain  a 
current  report  on  May  24,  1967.  After  a  follow-up  on  August  1,  1967,  respondents 
requested  a  copy  of  our  May  24,  letter  on  August  21.  1967.  On  November  15,  1967, 
a  report  was  received,  but  was  unsatisfactory.  A  further  report  was  requested 
on  November  29.  1967,  which  was  finally  received  on  October  31,  1968.  While 
efforts  were  made  to  expedite  respondents'  submission  of  their  report,  and  they 
gave  assurances  that  they  would  do  so,  I  no  doubt,  let  too  much  time  elapse 
between  follow-ups.  . 

"(2)   Why  we  have  not  done  more  to  bring  this  respondents  into  compliance ; 

The  order  in  this  case  prohibits  respondents  from,  among  other  things,  mis- 
representing quality,  type,  origin,  or  other  characteristics  of  food  products.  In 
their  report  respondents  submitted  an  advertisement  which  represented  that 
their  popcorn  was  from  Nebraska.  Certain  invoices  showed  purchases  of  Iowa 
popcorn.  This  matter  could  have  easily  been  clarified,  but  the  case  was  "expedite" 
and  this  is  the  principal  reason  for  recommending  re.iection  of  the  report.  Further, 
in  this  case  respondents  submitted  labels  affixed  to  bags  in  which  various 
products  are  packaged.  These  labels  show  various  grades  of  products.   Under 
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the  circumstances  there  is  no  way  of  assuring  ourselves  that  the  packaged 
products  meet  the  quality  standards  set  out  on  the  label.  This  could  only  be 
ascertained  by  a  spot-check  investigation. 

"(3)  What  steps  have  been  taken  to  efficiently  coordinate  the  actions  of  the 
Bureaus  in  comparable  instances ;  and 

"(4)  What  steps  have  been  taken  to  insure  that  future  reports  indicating 
lack  of  compliance  will  not  be  similarly  delayed." 

So  far  as  I  know,  the  1962  procedure  in  this  type  of  matter  has  not  been 
changed.  In  answer  to  these  questions  it  might  be  desirable  to  propose  that  the 
Bureau  having  primary  jurisdiction  should  process  the  entire  case,  after  con- 
sulation  with  the  Bureau  having  secondary  jurisdiction. 
Respectfully  submitted, 

Henry  G.  Pons, 
Attorney,  Division  of  Compliance. 

memorandum 

„     ^    ^^   ,  March  26, 1969. 

To :  The  Chairman. 

From  :  Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 

Subject :  Arrow  Food  Products,  Inc.,  Docket  No.  8212.  Delay  In  Handling. 

This  is  in  response  to  your  memorandum  of  March  19,  1969  concerning  the 
above  captioned  matter.  You  ask  answers  to  four  questions  listed  on  the  bottom 
of  the  second  page  of  your  as  yet  undated  memorandum  to  the  Commission  con- 
cerning the  report  of  compliance  of  Arrow  Food  Products,  Inc.  The  questions 
listed  therein  are : 

(1)  Why  this  matter  has  been  so  long  delayed  ; 

(2)  Why  we  have  not  done  more  to  bring  this  respondent  into  compliance; 

(3)  What  steps  have  been  taken  to  efficiently  coordinate  the  actions  of  the 
Bureaus  in  comparable  instances  ;  and 

(4)  What  steps  have  been  taken  to  insure  that  future  reports  indicating  lack 
of  compliance  will  not  be  similarly  delayed. 

Although,  I  reluctantly  allude  to  our  past  manpower  situation,  I  believe  that 
unequivocally  most  of  the  delay  occasioned  in  originally  submitting  the  Arrow 
matter  to  the  Commission  can  be  trstced  back  to  that  one  basic  problem.  As  I 
have,  on  at  least  sevprnl  occasions  in  the  pnst.  reported  to  the  Commission  on 
this  situation,  this  Division  after  its  organization  and  for  many  years  there- 
after was  faced  with  an  unmanageable  manpower  shortage  particularly  in  the 
Robinson-Patman  area.  As  was  reported  in  an  April  13,  1966  memorandum  from 
which  I  quote,  ".  .  .  When  the  present  Compliance  Division  was  established 
pursuant  to  the  reorganization  in  July  1961,  I  effected  a  turnover  of  restraint 
of  trade  orders  from  the  former  Compliance  section  of  the  General  Counsel's 
Office.  .  .  .  Superimposed  on  the  turnover  of  the  approximately  247  cases  then 
involved  was  the  assignment  of  56  Sherman  Act  judgment  cases  to  this  Division 
for  investigation  pursuant  to  the  provisions  of  Section  6(c)  of  the  Commission 
Act.  As  personnel  were  assigned  to  this  Division  from  time  to  time,  a  goodly 
number  of  them  were  immediately  assigned  to  the  56  judgment  cases,  among 
other  reasons  because  approximately  a  million  dollars  per  year  had  been  identi- 
fied in  the  appropriation  requests  for  this  purpose.  In  addition,  at  this  time,  or 
shortly  thereafter,  we  inherited  several  sizable  blocks  of  companion  orders  as, 
for  example,  over  50  orders  in  the  publishing  industry  and  100  2(c)  orders  in 
the  citrus  and  allied  industries.  The  most  complex  problem  thus  presented  by 
the  turnover  from  the  former  Compliance  Division,  coupled  with  new  case  addi- 
tions, was  in  the  area  of  unacted  upon  Robinson-Patman  Act  compliance  reports 
or  orders. 

Thus,  as  men  began  to  be  gradually  assigned  to  this  Division  in  rather  limited 
numbers  for  other  than  judgment  work,  we  endeavored  to,  of  necessity,  main- 
tain rensonnblp  cnrrency  with  respect  to  new  orders.  To  have  done  otherwise  was 
to  insure  the  inevitable  result  that  no  compliance  report  would  be  acted  upon 
before  several  years  had  passed.  With  these  background  factors,  a  brief  refer- 
ence to  but  several  of  the  myriad  reports  which  this  Division  has  submitted  as 
to  workload  problems  and  statistics  commencing  with  the  period  shortly  follow- 
insr  its  organization  will  be  helpful.  For  example,  by  report  of  September  30, 
1062,  ...  we  reported,  among  other  things,  that  there  were  then  available  18 
attorneys  to  handle  370  active  matters  discounting  personnel  devoting  their 
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time  exclusively  to  Sherman  Act  judgment  cases  at  that  time.  We  further  com- 
mented, by  way  of  illustration,  to  the  effect  that  all  Section  7  divestiture  cases, 
then  18  in  number,  were  assigned  to  one  man ;  60  active  Section  5  Restraint  of 
Trade  orders  were  assigned  to  four  men,  three  of  whom  were  inexperienced; 
56  2(a)  cases  were  assigned  to  one  man  with  but  one  inexperienced  man  to 
assist.'  Both  of  these  men  left  shortly  thereafter.  In  addition,  we  reported  97 
2(c)  cases  assigned  to  one  man;  61  2(d)  cases  assigned  to  one  attorney;  and 
39  2(d)  cases  assigned  to  one  other  attorney.  Since  1962,  the  situation  has 
gradually  improved,  *  *  *. 

The  details  of  our  recurrent  problems  over  the  years  in  this  respect  have  been 
reported  in  such  reports,  by  way  of  illustration,  as  those  ...  of  March  31 
1964,  January  5, 1965,  April  6, 1965,  September  28,  1965,  and  January  5,  1966  .  .  ! 
The  2(c)  and  publishing  case  backlogs  have  been  eliminated  but  we  still  have 
some  old  problems  in  the  2(a)-2(d)  area.  With  this  information  taken  from  our 
April  13,  1966  memorandum  as  background,  I  would  like  to  now  comment  on 
the  delay  in  Arrow.  Certainly  it  is  unjustifiable.  It  is  explainable  however  inso- 
far as  this  Division  is  concerned.  As  you  indicated  in  the  attachment  to  your 
memorandum  of  March  19,  1969  ".  .  .  It  is  obvious  that  Arrow  Products  is  not 
one  of  the  really  significant  corporations  in  the  food  processing  industry  .  .  ." 
This  was  a  factor  which  we  had  to  evaluate  in  view  of  our  unmanageable  work- 
load. The  initial  assignment  of  this  matter  to  Mr.  McMahill  became  academic 
in  view  of  the  fifty  six  (56)  matter  assigned  to  him.  Mr.  McMahill  left  this 
Division  in  May  1963.  When  our  case  workload  was  of  a  sort  that  provided  an 
opportunity  for  an  attorney  to  analyze  and  review  this  matter,  one  was  assigned. 
This  man  was  newly  graduated  from  law  school  and  after  his  review,  certain 
additional  materials  were  requested  in  order  to  update  this  respondent's  sub- 
mission regarding  the  Restraint  of  Trade  portion  of  the  order.  As  you  indicated 
in  your  proposed  memorandum  to  the  Commission,  the  latest  submission  from 
the  respondent  occurred  on  November  26,  1965.  However,  prior  to  the  prepara- 
tion of  the  memorandum  forwarding  this  matter  to  the  Commission,  the  attorney 
who  had  reviewed  and  acquainted  himself  with  the  files  resigned  to  go  with 
private  industry.  Three  months  thereafter  the  ca;<e  was  assigned  to  a  new  law 
clerk  who  also  had  several  other  matters.  Thereafter  and  within  six  months 
our  memorandum  dated  March  16,  1967  was  forwarded  to  the  Commission  with 
the  recommendation  that  this  report  be  rejected. 

This  report  was  made  to  the  Commission  absent  the  Section  5  material  because 
of  the  notation  in  our  file,  dated  July  3,  1962,  that  "Garvey  (of  Restraint  of 
Trade)  phoned  Stanley  (of  Deceptive  Practice)  re  Deceptive  Practice  charge. 
Mr.  Stanley  advised  that  his  Division  will  take  care  of  the  Section  5  part  of 
the  Order."  When  this  matter  reached  your  oflice  a  conference  was  held  on  May 
18,  1967  at  which  time  we  were  advised  to  withdraw  the  matter  and  to  redraft 
our  memorandum  and  letter  incorporating  the  recommendation  of  the  Bureau 
of  Deceptive  Practice,  Division  of  Compliance  relative  to  the  Section  5  charge. 
On  May  19,  1967,  Mr.  Garvey  advised  Henry  G.  Pons  in  Mr.  Stanley's  absence 
of  the  above  conference  and  that  this  Division  was  holding  its  memorandum 
pending  submission  of  their  aspect  of  the  case.  The  attorney  on  my  staff  who 
was  assigned  to  this  matter  made  repeated  calls  thereafter  to  the  Division  of 
Compliance  of  the  Bureau  of  Deceptive  Practice  concerning  the  date  that  we 
could  expect  to  receive  their  material  and  recommendation.  In  December  1968 
we  received  the  memorandum  from  Deceptive  Practice. 

This  Division  did  not  contact  the  respondent  any  further  since,  in  our  view, 
our  communications  from  them  led  us  to  believe  that  Arrow's  "Compliance" 
position  was  final  and  that  only  a  rejection  of  the  report  by  the  Commission 
would  force  this  respondent  to  change  its  practices. 

While  the  split  jurisdiction  order  in  Arrow  is  unique  it  is  our  intention  to 
insure  that  Deceptive  Practice  is  immediately  notified  of  any  future  need  to 
receive  Compliance  information  from  them  as  to  an  area  of  an  order  within 
their  jurisdiction.  Of  course  this  was  done  here  but  our  inability  to  put  an 
attorney  on  this  case  in  a  meaningful  way  vitiated  effective  follow-up. 

With  regard  to  the  fourth  and  final  question  concerning  future  reports  which 
indicated  lack  of  compliance,  we  still  have  problems  traceable  to  the  early  60's. 
There  are  still  a  few  remaining  cases  on  our  docket  where  our  recent  analysis 
has  indicated  that  non-compliance  with  the  order  is  present.  We  will  secure  in- 
formation concerning  the  current  selling  practices  of  the  respondent  and  if  it 

^  Arrow  was  in  this  group. 
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still  appears  that  they  are  not  in  compliance  the  report  will  be  forwarded  to  the 
Commission  with  recommendation.  These  cases  are  being  handled  by  attorneys 
with  big  case  loads  and  our  progress  on  each  such  matter  is  necessarily  slow 
and  subject  to  the  demands  of  current  cases. 

In  our  analysis  of  current  cases,  where  non-compliance  is  demonstrated,  the 
report  is  forwarded  to  the  Commission  with  a  recommendation  for  rejection  as 
quickly  as  the  memorandum  and  letter  can  be  drafted. 
I  trust  that  this  information  is  responsive  to  your  inquiry. 
Respectfully  submitted, 

Joseph  J.  Geecke, 
Chief,  Compliance  Division, 
Bureau  of  Restraint  of  Trade. 
Approved. 

WiLMEE    L.    TiNLEY, 

Assistant  Director, 
Bureau  of  Restraint  of  Trade. 
Cecil  G.  Miles, 

Director, 
Bureau  of  Restraint  of  Trade. 

(Non-Staff) 

September  14,  1964. 
Re :  General  Railway  Signal  Company,  et  al.,  File  601  0336. 
From  :  Commissioner  Dixon. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memo. 

memorandum 

September  14,  1964. 
To :  Commission. 
From :  Commissioner  Dixon. 
Subject :  General  Railway  Signal  Company,  et  al.,  File  601  0336. 

This  matter  is  again  before  the  Commission  with  a  recommendation  that  we 
accept  a  consent  agreement  negotiated  pursuant  to  Section  1.42  of  the  Rules  of 
Practice.  The  practices  involve  price  fixing,  collusive  bidding,  allocation  of  cus- 
tomers, patent  agreements,  control  of  a  competitor  and  cumulative  volume  dis- 
counts in  the  sale  of  railroad  signal  equipment  by  the  two  dominant  companies 
in  the  industry.  General  Railway  Signal  Company  and  Westinghouse  Air  Brake 
Company. 

The  consent  agreement  herein  was  executed  by  the  parties  on  December  28, 
1962.  Upon  submission  to  the  Commission,  we  directed  that  the  matter  be  referred 
to  the  Bureau  of  Economics  for  its  views  as  to  the  effectiveness  of  the  proposed 
order.  We  further  directed  that  the  matter  be  submitted  to  the  Department  of 
Justice  for  consideration  looking  to  possible  criminal  prosecution. 

By  memorandum  of  July  25,  1963,  the  Bureau  of  Economics  expressed  its 
views,  recommending  certain  changes  in  the  proposed  order.  A  copy  of  this  memo- 
randum is  attached. 

By  letter  of  July  20, 1964,  the  Department  of  Justice  advised  us  that  after  mak- 
ing substantial  inquiry  into  the  alleged  restrictive  practices,  it  has  concluded  that 
criminal  prosecution  is  not  warranted.  It  concurs  in  the  entering  of  the  consent 
order  as  drafted. 

The  Bureau  of  Restraint  of  Trade,  while  recognizing  that  certain  of  the  sug- 
gestions of  the  Bureau  of  Economics  may  be  desirable,  opposes  reopening  of 
negotiations.  I  agree  that  the  proposed  changes  would  strengthen  the  order.  How- 
ever, I  seriously  doubt  that  respondents  would  consent  to  an  order  containing 
the  suggested  revisions.  In  this  connection,  it  is  to  be  noted  that  the  consent 
agreement  herein  was  negotiated  at  respondents'  suggestion  prior  to  the  comple- 
tion of  our  investigation.  Thus,  further  investigation  would  bo  necessary  before 
litigation.  One  of  the  factors  to  be  considered  is  respondents'  jjosition  at  the  time 
of  the  execution  of  the  agreement  that  the  practices  had  l)een  discontinued  and 
that  since  the  acquisition  by  J.  H.  Whitney  &  Co.  of  a  controlling  interest  in  Gen- 
eral Railway  (in  19()0)  the  proposed  respondent  companies  have  been  very  com- 
petitive. Certain  facts  disclosed  by  the  investigation  tend  to  support  this  argu- 
ment. 
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As  previously  noted,  the  Department  of  Justice  after  "substantial  inquiry"  is 
apparently  of  the  view  that  the  consent  order  as  drafted  is  adequate.  AVhile  I 
would  prefer  to  see  the  order  strengthened  in  certain  respects,  I  am  of  the  view 
that  the  present  order  will  substantially  assist  in  insuring  competition  which  had 
been  lacking  for  a  number  of  years  in  this  industry. 

The  staff  points  out  two  problems  which  exist  insofar  as  acceptance  of  this 
agreement  is  concerned.  First,  there  has  been  no  contact  between  the  staff  and 
respondents  since  January  1963  when  respondents  were  advised  that  the  agree- 
ment was  being  submitted  to  the  Commission.  Second,  the  corporate  name  of 
General  Railway  Signal  Company  has  been  changed  to  the  General  Signal  Cor- 
poration. There  has  been  no  change  in  the  corporate  structure. 

As  to  the  first  point,  respondents  have  in  no  way  indicated  a  desire  to  withdraw 
their  agreement.  As  to  the  second  point,  the  corporate  name  on  the  agreement  is 
accurate  insofar  as  the  date  of  the  agreement  is  concerned.  Moreover,  I  am  in 
agreement  with  the  staff  that  the  name  change  would  have  no  effect  on  the 
enforcement  of  the  consent  order. 

On  the  basis  of  the  foregoing,  I  move  that  we  accept  the  agreement  and  issue 
our  decision  and  order  as  drafted  and  submitted  by  the  Office  of  Consent  Orders. 

Paul  Rand  Dixon,  Commissioner. 

(Staff) 

Makch  22,  1965. 
Re  :  Sanna  Dairy  Products,  File  611  0556. 

( Previously  circulated  as  a  non-agenda  matter  by  Comm.  Jones  on  March  19, 
1965.) 

From  :  Commissioner  Elman. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

March  22,  1965. 
To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Sanna  Dairy  Products,  File  611  0556. 

I  have  placed  this  matter  on  the  agenda  because  it  raises  a  question  of  the 
adeqiuicy  of  the  investigatory  procedures  being  employed  in  discriminatory 
practices  matters  and  because  the  staff's  use  of  6(b)  questionnaires  in  investigat- 
ing a  large  number  of  food  suppliers,  of  which  the  proposed  respondent  is  one,  has 
been  a  matter  of  some  concern  to  the  Commission. 

The  special  report  Hied  by  this  proposed  respondent  shows  it  gave  substantial 
promotional  assistance  to  large  chain  grocery  stores,  sometimes  in  connection 
with  special  promotions  solicited  by  the  chains.  Respondent  states  that  the  food 
brokers  representing  it  were  instructed  to  offer  all  customers  promotional  assist- 
ance on  proportionally  equal  terms,  but  these  instructions  were  transmitted,  if 
at  all,  only  verbally.  Moreover,  respondent  seems  not  to  have  kept  sufficiently 
comiilete  records  to  document  its  claim  that  promotional  assistance  was  in  fact 
made  available  to  competitors  of  the  chains  that  received  the  assistance. 

The  staff  recommends  closing  on  the  basis  of  the  special  report  filed  by  re- 
spondent. It  seems  to  me,  however,  that  the  report  is  too  skimpy  in  the  facts  it 
discloses  to  justify  a  conclusion  that  respondent  has  not  violated  the  law.  I 
should  think  that  in  a  situation  of  this  sort,  where  respondent  is  unable  to 
document  its  claimed  compliance  with  the  law,  a  field  investigation  might  be 
necessary.  It  might  be  helpful  to  discuss  with  the  staff  what  its  policy  is  with 
respect  to  this  kind  of  situation  and  whether  and  in  what  circumstances  field 
investigations  are  conducted  where,  as  here,  the  report,  while  it  does  not  on 
it.-  face  establish  a  violation  of  law.  does  indicate  a  substantial  possibility  of 
such  violation  which  is  not  negated  by  any  other  facts  known  to  the  Commission, 
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May  3,  1965. 
Re:   piscriminatory  Promotional  Allowances  in  the  Book  Publishing  Industrv- 

University  of  Michigan  Press,  File  No.  621  0232  and  13  related  ma  £r^ 
From  :  Commissioner  Elman.  "laiLeib. 

To  :  Bureau  of  Restraint  of  Trade. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

m^      rrt,     r.  •      •  ^^^^'  3,    1965. 

To :  The  Commission. 
From :  Philip  Elman. 

Subject :   Discriminatory  Promotional  Allowances  in  the  Book  Publishing  Indus- 
try—University of  Michigan  Press,  File  No.  621  0232  and  13  related  matters. 

The  attached  memorandum  of  the  Bureau  of  Restraint  of  Trade  presents  a 
clear  and  thoughtful  analysis  of  the  current  state  of  compliance  with  the  Robin- 
son-Patman  Act  in  the  book  publishing  industry.  I  agree  with  its  conclusions 
that  the  prevailing  quantity  discounts  do  not  call  for  any  Commission  enforce- 
ment action  whereas  the  widespread  practice  of  granting  discriminatory  promo- 
tional allowances  does.  It  is  apparent  that  the  latter  problem  will  demand  the 
utmost  in  imagination  and  resourcefulness  to  devise  an  effective  method  of 
industry-wide  enforcement. 

As  a  preliminary  matter,  several  findings  of  the  staff  investigation  should  be 
emphasized.  The  problem  of  discriminatory  payments  of  allowances  for  coopera- 
tive advertising  is  one  that  cuts  across  the  entire  book  publishing  industry, 
including  hard-cover  publishers  as  well  as  quality-paperback  publishers.  Almost 
every  major  book  publisher  now  has  a  paperback  department  and  almost  every 
major  book  retailer  now  handles  both  hard  covers  and  paperbacks  and  regards 
each  as  an  important  segment  of  his  business.  If  cooperative  advertising  allow- 
ances were  not  available  for  the  advertising  of  one  such  category  of  books,  it 
is  likelv  that  most  retailers  would  shift  the  bulk  of  their  promotional  efforts 
to  the  other.  The  staff  is  satisfied  that  no  effective  industry-wide  program  of 
enforcement  is  possible  that  does  not  treat  hard-cover  publishers  and  paperback 
publishers  together.  If  this  is  done,  it  is  evident  that  we  will  be  dealing  with 
a  very  large  number  of  companies— not.  of  course,  as  many  as  in  the  wearing 
apparel  industry,  but  certainly  several  hundred  or  more.  „     ,     „       .     _ 

\part  from  all  the  other  considerations  that  make  such  a  method  of  enforce- 
ment^neffective  and  unfair,  it  is  apparent  that  a  program  of  instituting  formal 
proceeding's  against  all  the  sellers  who  have  engaged  in  the  practice  of  paying 
discriminatorv  promotional  allowances  would  place  an  unbearable  burden  upon 
the  Commission's  resources.  Some  consideration,  however,  should  perhaps  be 
given  the  possibilitv  of  issuing  complaints  against  the  few  major  buyers  who 
solicit  these  discriminatory  promotional  allowances.  The  special  reports 
submitted  by  the  dozen  or  so  paperback  publishers  revealed  that  almost  all  the 
substantial  pavments  of  cooperative  advertising  allowances  were  made  to  just  a 
few  large  book  retailers,  such  as  the  Doubleday  chain  and  Koch  &  Rrentano  s 
in  Chicago  These  retailers  engage  in  very  extensive  local  newspaper  advertising, 
and  there  is  reason  to  believe  that  contributions  from  book  publishers  cover 
almost  the  entire  cost  of  such  advertising.  Several  of  these  retailers  expressed 
the  view  that  large  programs  of  cooperative  advertising  are  essential  in  order 
to  meet  competition  from  the  discount  and  loss-leader  sellers  of  books. 

An  enforcement  program  based  primarily  upon  Section  5  complaints  against 
these  few  large  retailers  would  no  doubt  be  administratively  feasible  and  would 
probably  bring  such  discriminatory  payments  to  a  prompt  halt.  It  seems  clear, 
however,  that  it  would  be  far  more  desirable  if  cooperative  advertising  assistance 
were  available  to  all  retailers  on  a  non-discriminatory  basis  than  if  it  were 
available  to  no  one.  Book  publishing  does  not  appear  to  be  an  industry  in 
which  price  competition,  i.e..  competition  among  publishers,  is  significant,  and 
it  thus  seems  important  not  to  discourage  such  competition  in  furnishing 
promotional  services.  Moreover,  it  seems  likely  that  many  small  retailers  would 
find  cooperative  advertising  quite  useful.  The  Section  6(b)  reports  revealed  that 
a  few  small  book  retailers  (who  appear  to  have  little,  if  any,  buying  power) 
regularly  requested  cooperative-advertising  allowances  from  these  publishers. 
and  were  generally  successful  in  receiving  them.  We  can  fairly  assume  that 
many  more  would  have  done  so  if  they  had  known  of  the  availability  of  such 
allowances.  Of  course,  a  publisher  would  be  free  to  effect  his  compliance  with 
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Section  2(d)  simply  by  stopping  payments  to  the  large  retailer  ;  but  It  nonetheless 
seems  appropriate  for  the  Commission  to  emphasize,  and  provide  guidance  along, 
the  alternative  road  to  compliance. 

I  therefore  agree  with  the  Bureau  that  the  situation  calls  for  some  technique 
of  industry-wide  enforcement  outside  of  the  framework  of  formal  adjudicative 
proceedings.  I  think,  however,  that  the  question  of  ichich  procedure  requires  a 
good  deal  more  thought  than  it  has  received  to  date. 

The  Bureau  suggests  that  the  matter  be  turned  over  to  Industry  Guidance  for 
institution  of  a  Trade  Regulation  Rule  proceeding  or  a  Trade  Practice  Confer- 
ence. This  does  not  appear  to  be  an  appropriate  case  for  application  of  the 
Trade  Regulation  Rule  procedure  since  the  basic  problem  is  one  of  enforcing 
existing  standards  of  law  rather  than  establishing  more  concrete  and  specific 
ones.  Far  more  than  most  aspects  of  the  Robinson-Patman  Act,  the  requisites 
for  a  lawful  and  non-discriminatory  program  of  promotional  assistance  are 
fairly  clear  and  uncomplicated.  Any  further  specification  of  the  criteria  might 
even  be  undesirable :  The  Commission's  purpose  is  obviously  not  to  impose  on  the 
industry  a  detailed  uniformity  among  plans  of  cooperative  advertising.  I 
similarly  doubt  the  desirability  of  convening  a  Trade  Practice  Conference  for 
the  purpose  of  promulgating  Trade  Practice  Rules  although  there  might  be 
some  incidental  advantages  in  assembling  informally  the  major  segments  of  the 
industry. 

I  think  that  we  need  to  canvass  the  possibility  of  other  and  less  formal  modes 
of  industry-wide  treatmeni:,  perhaps  like  those  we  decided  on  for  dealing  with 
promotional  allowances  in  the  luggage  industry.  As  I  see  it,  the  preliminary  tasks 
to  be  accomplished  are  (1)  to  inform  the  industry  as  a  whole  that  the  Commis- 
sion has  become  aware  of  the  prevalence  of  discriminatory  promotional  allow- 
ances;  (2)  to  express  the  Commission's  intention  to  promote  industry-wide  com- 
pliance with  Section  2(d)  without  exacting  penalty  for  past  violations;  (3)  to 
encourage  each  publisher  to  submit  to  the  staff  a  detailed  outline  of  its  plans  for 
conforming  to  the  requirements  of  Section  2(d)  ;  and  (4)  to  make  the  advice  and 
cooperation  of  the  staff  available  to  publishers  who  are  in  genuine  doubt  as  to 
the  constituents  of  a  lawful  plan  of  promotional  assistance.  Such  nn  announce- 
ment of  Commission  enforcement  policy  should  be  given  full  publicity.  The  need 
for  further  enforcement  action,  including  possibly  individual  complaints,  would 
then  have  to  be  determined  in  the  light  of  the  responses  to  these  efforts.  I  think 
we  should  have  the  views  of  the  staff  on  whether  they  regard  this  approach  as 
feasible,  and  if  so,  how  they  would  suggest  implementing  it. 

I  should  add  finally  that  I  doubt  the  wisdom  of  turning  over  an  industry- 
wide enforcement  program,  whatever  precise  form  it  may  take,  to  a  different 
bureau  and  to  persons  who  would  have  to  start  at  the  beginning  in  familiarizing 
themselves  with  problems  of  the  industry.  The  staff  members  of  the  Bureau  of 
Restraint  of  Trade  who  have  worked  on  this  project  to  date  have  accumulated 
a  considerable  knowledge  of  the  practices  and  problems  of  this  industry  and  in 
addition  can  draw  upon  a  large  expertise  in  the  related  field  of  magazine  and 
mass-circulation  paperback  publishing.  While  I  understand  that  these  staff 
members  would  plan,  in  any  event,  to  serve  as  consultants  in  a  Bureau  of  Industry 
Guidance  project,  it  seems  to  me  that  the  kind  of  program  needed  could  be 
carried  on  quite  appropriately,  and  more  effectively,  within  the  Bureau  of 
Restraint  of  Trade. 


December  15, 1967. 
Re  :  Rheingold  Breweries,  Inc.,  et  al.,  File  651  0136. 

From  :  Commissioner  Elman. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

December  15. 1967. 
To :  The  Coramis-sion. 
From  :  Philip  Elmnn. 
Subject :  Rheingold  Breweries,  Inc.,  et  al..  File  651  0136. 

This  matter  arose  out  of  an  investigation  of  charges  made  by  a  small  maltster 
that  producers  of  brewer's  malt  were  engaging  in  price  discrimination,  price 
manipulation,  and  sales  below  cost  all  for  the  purpose  of  suppressing  competition 
in  the  sale  and  distribution  of  brewer's  malt.  While  the  staff  now  recommends 
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that  this  aspect  of  the  investigation  as  well  as  an  inquiry  into  alleged  violations 
by  the  maltsters  of  Section  2(a)  of  the  Clayton  Act  be  closed  since  there  is 
insufficient  evidence  to  support  these  charges,  it  recommends  that  complaint  issue 
against  Rheingold  Breweries,  Inc.  (Rheingold)  and  one  Edward  Stern,  charging 
violation  of  Section  2(c)  of  the  Clayton  Act. 

The  history  and  relatively  complex  corporate  structure  of  Rheingold  are  set 
out  at  page  3  of  the  staff  memorandum  and  need  not  be  discussed  here.  The  firm 
is  engaged  in  the  production,  sale  and  distribution  of  beer  and  has  breweries 
in  Brookl.vn.  New  York,  and  Orange,  New  Jersey.  Its  sales  are  in  excess  of  $100 
million  annually.  Since  January  1,  1967,  proposed  respondent  Stern  has  been 
Vice  President,  Operations  of  Rheingold,  but  as  is  explained  more  fully  below,  the 
charges  in  the  complaint  concern  his  activities  as  President  (and  controlling 
shareholder)  of  Stern  Industries,  Inc.  (now  known  as  RLS  Company),  a  malt 
brokerage  firm,  from  September  1964  until  December  1966.  Prior  to  the  formation 
of  Stern  Industries,  Stern  was  employed  by  Rheingold  from  June  1964  until 
August  7,  1964,  as  Assistant  to  the  President.  Finally,  during  the  period  from 
September  15,  1966,  until  December  31,  1966,  Stern,  while  winding  up  his 
brokei-age  business  preparatory  to  joining  Rheingold,  acted  as  a  consultant  to 
Rheingold  for  which  he  received  fees  of  some  $14,500. 

The  facts  on  which  the  alleged  Section  2(c)  violation  is  predicated  are  as 
follows :  Until  August  1964  Rheingold  purchased  most  of  its  malt  requirements 
directly  from  malt  producers,  although  evidence  establishes  that  the  present  ap- 
plicant sold  its  malt  to  Rheingold  through  a  broker  whom  it  paid  31/2  cents 
per  bushel.  Shortly  after  the  incorporation  of  Sterns  Industries  in  September 
1964,  Rheingold  advised  the  applicant,  and  apparently  advised  all  its  suppliers, 
that  shipments  of  malt  would  be  accepted  only  if  the  malt  was  sold  through 
Stern  Industries. 

Between  August  1964  and  December  31,  1966,  Stern  represented  three  malt- 
sters in  their  sales  of  malt  to  Rheingold  and  received  commissions  on  those  sales. 
As  to  two  of  those  maltsters,  Fleischmann  and  Minnesota  Malting,  the  evidence 
establishes  that  they  paid  commissions  to  Stern,  somewhat  higher  than  those 
customarily  paid  in  the  industry,  that  Fleischmann's  sales  to  Rheingold  in- 
creased when  they  worked  through  Stern  but  decreased  when  they  ceased  to  use 
him,  and  that  when  Minnesota  ceased  using  Stern,  it  gave  Rheingold  a  discount 
that  mathematically  approximated  the  commission  formerly  paid  Stern.  Charges 
made  at  the  beginning  of  the  investigation  that  Stern  passed  on  part  of  his 
commissions  to  Rheingold  have  not  been  substantiated. 

The  nub  of  the  complaint  concerns  the  Stern-Rheingold  transactions  with  the 
third  maltster.  Central  Grain  and  Malting  Company.  In  September  1964,  Central 
agreed  to  pay  Stern  commissions  of  8  cents  per  bushel  on  sales  of  malt  to 
Rheingold  (the  evidence  establishes  that  the  commission  paid  was  actually  10 
cents  until  November  1965  when  it  was  i-educed  to  8  cents).  Since  Central  had 
not  previously  supplied  malt  to  the  brewing  industry  (it  had  been  a  supplier 
to  distillers  of  whiskey,)  Rheingold  was  concerned  about  the  quality  of  malt 
to  be  shipped  by  Central.  For  many  years  Rheingold  had  required  that  the  malt 
it  purchased  have  an  extract  yield  ^  of  not  less  than  79%.  U.se  of  high  yield 
malt  permits  cost  savings  in  the  brewing  process,  or  so  Rheingold  believed,  and 
Rheingold  required  maltsters  to  ship  them  such  malt  or  else  grant  them  a 
lower  price  on  malt  of  lower  yield.  To  protect  itself  against  the  possibility  that 
Central's  malt  would  be  inferior,  Rheingold  required  Central  to  pay  a  penalty  of 
3  cents  per  bushel  for  each  percentage  point  the  malt  fell  below  79%  extract. 
These  arrangements  were  not  unusual;  Rheingold  had  previously  made  similar 
agreements  with  other  small  suppliers. 

One  feature  of  this  tran.saction  was  unusual  and  it  is  this  element  which  is 
challenged  by  the  complaint.  When  Central  had  difficulty  meeting  the  79% 
extract  yield  standai-d,  Stern,  fearing  the  loss  of  his  commissions,  volunteered 
to  pay  the  3  cents  per  bushel  penalty.  He  remitted  the  sums  to  Central,  which 
in  turn  paid  them  to  over  to  Rheingold.  Only  the  President  and  Chairman  of 
the  Board  at  Rheingold  knew  that  the  penalties  remitted  by  Central  were  in 
fact  paid  by  Stern.  Stern's  commissions  from  Central  during  this  period  totalled 
about  $192,000  and  he  rebated  penalties  in  excess  of  $116,(X)0 :  nevertheless.  Stern 
Industries  operated  at  a  profit. 


1  Extract  yield  is  the  amount  of  sohible  material  that  can  be  obtained  from  malt  under 
brewing'  conditions. 


1403 

The  staff  argues  that  the  Rheingold-Stern  relationship  involved  unlawful  pay- 
ment of  brokerage  in  violation  of  Section  2(c),  and  that  the  transactions  with 
Central  fall  within  the  proscription  of  Federal  Trade  Commission  v.  Henry 
Broch  d  Co.,  363  U.S.  lt>G  (1960),  and  recommends  that,  in  view  of  the  substan- 
tial amount  of  money  involved,  the  assurances  of  voluntary  compliance  executed 
by  Stern  and  Rheingold  be  rejected  and  complaint  issue.  The  assurances  are  not 
regarded  by  the  staff  as  indicative  of  the  good  faith  of  proposed  respondents  be- 
cause "the  reasons  for  [discontinuance  of  the  challenged  practices]  were  largely 
economic,  and  [the  assurance]  was  not  undertaken  in  connection  with  any  good 
faith  efforts  to  comply  with  the  laws  administered  by  the  Commission."  Staff 
memo,  p.  18. 

I  am  not  convinced  that  the  public  interest  requires  that  this  ease  be  litigated 
or  that  proposed  re.spondents'  activities  constitute  clear  violations  of  Section 
2(c).  There  is  no  question  that  both  Stern  and  Stern  Industries,  Inc..  have  ceased 
their  brokerage  activities  and  that  Stern's  four-year  contract  with  Rheingold 
pretty  well  precludes  his  re-entering  the  brokerage  business  at  least  until  1971 ; 
his  assurance  states  unequivocally  that  the  challenged  practices  will  not  be  re- 
sumed. As  to  the  merit.s,  it  is  doubtful  whether,  apart  from  the  Central  transac- 
tions analyzed  more  fully,  infra,  the  Stern-Rheingold  relationship  violated  Sec- 
tion 2(c).  Stern  did  not  pass  his  commissions  on  to  Rheingold  and  he  apparently 
performed  at  least  some  legitimate  brokerage  functions.  To  hold  that  merely 
because  of  his  friendship  and  business  relationship  wuth  Rheingold's  manage- 
ment. Stern's  receipt  of  commissions  constitutes  a  rebate  to  Rheingold — even 
though  nothing  was  passed  on  to  Rheingold,  and  there  is  nothing  to  show  that 
Stern  was  not  in  fact  an  independent  broker — would  stretch  Section  2(e)  far 
beyond  its  intended  confines.  Cf.  Jobbers  Warehouse.  File  No.  671  0086,  circulated 
December  14,  1967,  as  a  non-agenda  matter  by  Commissioner  Maclntyre. 

Whether  the  transactions  involving  Central  violated  Section  2(c)  is  a  more 
diflScult  question.  It  is  true  that  the  rebate  arrangement  is  similar  to  that  held 
illegal  in  Federal  Trade  Commission  v.  Henry  Broch  d  Co.,  svpra,  but  it  is  cer- 
tainly arguable  that  this  type  of  transaction  does  not  involve  the  dummy  broker- 
age— price  concessions  masquerading  as  brokerage — that  Section  2(c)  was  in- 
tended to  reach.  Since  there  was  no  attempt  to  conceal  the  price  concession  to 
Rheingold,  the  transaction  should  probably  be  judged  under  Sections  2(a)  and 
2(f),  not  Section  2(c)."  In  any  event,  it  is  difficult  to  see  how  the  Central  arrange- 
ment caused  competitive  injury.  Admittedly.  Section  2(c)  does  not  .speak  in  terms 
of  competitive  injury,  but  this  issue  is  .surely  relevant  when  the  question  before 
the  Commission  is  whether  the  public  interest  requires  the  expenditure  of  our 
scarce  resources  to  litigate  a  case  where  the  practices  challenged  involve  few, 
if  any,  anticompetitive  effects.*  Here  the  net  effect  of  the  transactions  was  that 
Rheingold  got  inferior  malt  at  a  price  apparently  reflecting  its  fair  market 
value,^  Central  received  a  price  for  its  malt  that  also  reflected  its  value,  and 
Stern  received  a  reduced,  but  still  profitable,  commission.  Were  Rheingold's  com- 
petitors injured  by  this  transaction?  Were  Central's?  I  think  not.^  If  anyone 
was  injured  it  was  Stern,  and  he  is  not  complaining.  Neither  should  we. 

I  would  accept  the  assurance  of  voluntary  compliance  and  clo.se  these  flies. 


-Since  the  malt  involved  was  inferior  to  the  79%  yield  malt  offered  for  .sale  at  $2.04 
I  question  whether  there  has  been  a  discrimination  in  price  on  goods  of  like  grade  and 
quality. 

^  At  an  earlier  stage  of  the  investigation,  the  staff  recognized  this  fact.  See  TPF  28. 
where  it  is  stated  : 

"Thus,   it  would  seem  that  further  consideration  should  be   given  to  determining 

whether  these  practices  result  in  any  injury  in  order  that  a  proper  recommendation 

could  be  made  to  the  Commission.  We  are  not  suggesting  that  injurj-  is  a  criteria  for  a 

2(c')    case,   however,   we   do   believe   that   some   inquir.v   should   be   made   in    order   to 

determine  whether  the  practice  results  in  any  competitive  advantage  to  Rheingold  in 

order  that  the  Commission  could  be  apprised  of  all  the  facts." 

*  Since    not   every    brewer   can    use   high    extract    yield    malt    and    since    there    is    some 

question  as  to  whether  it  Is  reall.v  more  economical  to  use,  the  market  value  of  lower  yield 

malt  is   not  entirely   clear.   However,   it  is   apparently   true   that   brewers   like   Rheingold 

which  could  use  high  yield  malt  received  rebates  if  lower  yield  malt  was  delivered.  In  this 

connection  it  should  lie  noted  that  since  .January  1,  1967.  Rheingold  has  stopped  insisting 

on  79%   yield  malt  and  has  agreed  to  accept  lower  yield  malt  from  Central  at  a  reduced 

price.  I  do  not  ascribe  the  sinister  connotations  to  this  fact  that  the  staff  does    (memo, 

pp.  9-10)  ;  on  the  contrary,  it  would  seem  to  confirm  the  analysis  made  in  the  text  that 

Pheingold  merely  paid  less  money  for  lower  quality  malt,  and  was  not  accepting  a  price 

concession  masked  as  brokerage. 

^  In  fjurness,  I  should  note  that  Central  sold  14, .500  bushels  of  the  same  quality  malt 
to  other  brewers,  with  Stern  acting  as  broker  (his  total  commissions  were  $1100),  and 
no  rebate  was  paid  or  offered.  Staff  memo,  p.  10.  However,  those  brewers  were  satisfied 
with  the  malt  received  and  apparently  could  not  use,  or  at  least  did  not  want,  a  higher 
yield  malt,  IThey  never  asked  for  any  refund. 


1404 

August  7, 1968. 

Re :  Allied  Sui>ermarkets,  Inc.,  Humpty  Dumpty  Supermarkets,  Inc.,  Mle  No. 
661  0118. 

(Previously  circulated  by  Commissioner  Maclntyre  as  a  non-agenda  matter 
on  August  6, 1968.) 

From :  Commissioner  Elman. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

I  am  making  this  an  agenda  matter  because  I  do  not  believe  an  assurance  of 
voluntary  compliance  should  be  rejected  because  it  contains  a  denial  that  the 
discontinued  acts  or  practices  were  illegal.  The  whole  point  of  such  an  assur- 
ance is  that  it  eliminates  controversy  and  litigation  of  the  legality  of  the  discon- 
tinued acts  or  practices.  What  is  important  is  the  compliance  for  the  future,  not 
disputation  of  the  past.  I  move  that  the  staff  recommendation  be  approved. 


June  24, 1969. 

Be :  Pacek  &  Becker  Distributors,  Inc.,  et  al..  File  No.  671  0134. 

From :  Commissioner  Elman. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memorandum 

June  24, 1969. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :  Pacek  c*t  Becker  Distributors,  Inc.,  et  al..  File  No.  671  0134. 

The  memorandum  from  the  Bureau  of  Restraint  of  Trade  speaks  for  itself. 
While  the  memo  purports  to  state  the  case  for  issuing  a  complaint  in  this  abso- 
lutely trivial,  unimportant  case,  its  paucity  of  strong  reasons  for  proceeding 
here  inadvertently  supports  my  contention  that  this  matter  must  be  closed 
before  the  Commission  wastes  more  time  and  money  on  it.  To  issue  a  complaint 
here  is  to  announce  publicly  that  the  Commission's  talk  of  priorities  is  meaning- 
less and  that  we  are  willing  to  emphasize  small  matters  while  ignoring 
large  ones. 

The  Bureau  offers  no  support  for  its  notion  that  a  complaint  here  will  have  a 
prophylactic  effect.  To  the  contrary,  if  experience  teaches  anything,  the  Com- 
mission's extensive  experience  in  the  auto  parts  industry  suggests  that  this 
case  will  have  no  impact  at  all  on  other  jobbers  and  warehouse  distributors  but 
will  simply  disadvantage  these  respondents,  unless  they  reorganize  the  corpo- 
rations in  form — but  not,  of  course,  in  substance — along  the  lines  I  suggested  in 
my  memorandum  of  May  28.  Again,  if  the  Bureau  seriously  believes  that  a 
single  case  will  have  a  prophylactic  effect,  why  is  it  not  recommending  high 
visibility  action  against  Gulf  and  Western  or  other  big  firms  in  the  industry? 
Apparently,  a  firm  doing  $48.95  in  commerce  is,  in  the  Bureau's  view,  a  better 
subject  for  dramatic,  prophylactic  action. 

Despite  its  protestations  to  the  contrary,  the  Bureau  has  not  shown  that  any 
more  effective  relief  will  be  obtained  from  litigating  this  case  than  has  already 
been  obtained  in  the  assurance.  Nor  has  it  been  shown  that  closing  this  matter, 
opened  by  mistake  only  because  a  competitor  who  has  not  been  shown  to  have 
been  injured  made  persistent  complaint  to  the  staff,  would  create  an  undesirable 
precedent.  The  precedent  is  far  more  desirable  than  the  precedent  established  in 
the  Herzog  case  and  the  automotive  parts  cases  where,  after  years  of  costly 
litigation,  orders  have  been  entered  and  then  either  not  enforced  because  not  in 
the  public  interest  or  enforced  so  as  to  exalt  form  over  substance.  I  adhere  to 
the  views  expressed  in  my  May  28th  memorandum  : 

"The  short  of  it  is  that  there  is  no  reasonable  basis  for  proceeding  with  this 
investigation.  The  violations,  if  any,  have  been  eliminated.  The  proposed  respond- 
ents are  basically  'Mom  and  Pop'  operations,  hardly  major  factors  in  the  indu.stry. 
No  competitive  injury  has  been  .«hown  and  no  competitor  was  injured  save 
perhaps  for  the  applicant  whose  self-serving  declarations  have  apparently  not 
been  substantiated.  The  whole  controversy  is  a  private  one.  Nq  showing  has 
been  made  that  this  case  fits  into  any  sane  or  intelligible  Bureau  of  Restraint 
of  Trade  enforcement  program. 
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"An  assurance  has  been  tendered  which  covers  all  the  alleged  illegal  practices 
and  requires  that  proposed  respondents  file  a  compliance  report  and  make  their 
records  available  to  the  Commission.  I  move  that  it  be  accepted.  Should  this 
motion  fail,  I  would  move  the  recommendation  of  the  Division  of  Discriminatory 
Practices  that  the  case  simply  be  closed  but  not  on  the  basis  of  the  assurance." 

I  renew  my  motion. 

(Non-Staff) 

January  20, 1964. 
Re  :  Sylvania  Elec.  Products,  Inc.,  Docket  No.  8501. 
From  :  Commissioner  of  Elman. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

January  20,  1964. 
To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Sylvania  Electric  Products,  Inc.,  Docket  No.  8501. 

Under  the  new  procedure,  adopted  January  16,  1964,  for  handling  requests 
for  advisory  opinions,  this  matter,  although  assigned  to  me,  has  already  been 
circulated  and  placed  on  the  agenda. 

Respondent  in  the  above  matter  requests  advice,  pursuant  to  Section  3.26(b) 
of  the  Commission's  Procedures  and  Rules  of  Practice,  as  to  its  compliance 
with  the  Commission's  cease  and  desist  order.  The  order  is  embodied  in  a  con- 
sent agreement  which  provides  that  the  order  shall  be  stayed  pending  decision 
by  the  Commission  of  a  related  matter,  General  Elec.  Co.,  Docket  8487,  now 
pending  at  the  Commission  level.  Both  matters  involve  alleged  violations  of 
Section  2(d)  of  the  Clayton  Act,  as  amended,  and  there  is  a  common  recipient 
of  the  allegedly  unlawful  payments  :  Druggists'  Service  Counsel,  Inc.  In  addition, 
payments  to  this  body  are  involved  in  another  matter  now  pending  at  the  Com- 
mission level,  Sterlififf  Drug.  /ric.  Docket  8498.  Respondent's  request  for  advice 
involves  the  same  kind  of  transactions  as  are  at  issue  in  the  two  pending  cases. 

The  staff  recommends  that  the  Commission  decline  respondent's  request  on 
two  grounds:  first,  that  it  is  improper  to  render  an  advisory  opinion  when  sub- 
stantially identical  issues  are  involved  in  cases  pending  before  the  Commission ; 
second,  that  respondent's  request  for  advice  is  premature  because  the  cease  and 
desist  order  against  it  has  not  yet  become  effective.  Neither  of  these  grounds 
seems  to  nie  wholly  persuasive,  although  I  agree  that  respondent's  request  should 
be  refused  at  this  time. 

Once  General  Electric  is  decided  and  the  order  herein  becomes  effective,  we 
would,  in  my  opinion,  be  obliged  to  render  respondent  definitive  compliance  advice 
even  though  related  issues  were  still  pending  in  Sterling  Drug  or  some  other  case. 
It  would  defeat  the  whole  purpose  of  the  Section  3.26  procedure  if  we  were  to 
refuse  to  advise  respondents,  as  to  whom  cease  and  desist  orders  were  outstand- 
ing, on  whether  proposed  conduct  would  constitute  compliance,  on  the  ground 
that  the  legal  consequences  of  such  conduct  were  unsettled. 

As  for  the  second  ground,  we  should  not  lay  down  a  flat,  inflexible  rule  to 
refuse  compliance  advice  until  the  actual  effective  date  of  the  order.  Indeed, 
we  have  given  such  advice  on  some  occasions,  when  the  proper  interpretation 
of  a  proposed  consent  order  was  in  doubt,  and  it  would  be  inconsistent  with 
our  instruction  to  the  .staff  that  the  Commission  may.  where  appropriate,  give 
compliance  advice  before,  or  pending,  appeal  of  Commission  decisions  to  the 
Courts  of  Appeals — at  a  time,  that  is,  when  the  Commission's  order  has  not  yet 
become  final  and  effective. 

On  the  other  hand,  since  the  Commission  saw  fit  to  suspend  the  order  herein 
pending  decision  of  a  closely  related  case.  General  Electric.  I  agree  that  we 
should  withhold  compliance  advice  until  that  case  is  decided.  The  decision,  and 
the  Commission's  opinion,  should  provide  far  more  helpfid  and  definitive  advice 
than  would  supplying  the  present  re.spondent  at  this  time  with  a  prediction  or 
guess  as  to  the  outcome  of  the  General  Electric  case,  or  otherwise  attempting 
to  advise  respondent  as  to  its  duties  under  the  order. 
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Accordingly,  I  move  that  the  following  be  adopted  in  substitution  for  the 
staff's  proposed  letter : 

"This  is  in  reply  to  your  letter  of  January  10,  1964,  in  which  vou  requested 
advice,  pursuant  to  Section  3.26(b)  of  the  Commission's  Procedures  and  Rules 
of  Practice,  as  to  whether  certain  proposed  courses  of  conduct  would  constitute 
compliance  with  the  Commission's  order. 

"In  the  present  circumstances,  the  Commission  believes  that  it  would  be 
premature  to  render  such  advice  in  advance  of  decision  by  the  Commission  of 
the  General  Electrio  Co.  matter,  F.T.C.  Docket  No.  8487,  pending  which  the 
issuance  of  the  order  embodied  in  the  consent  agreement  of  January  4,  1963, 
between  your  client  and  the  Commission,  has  been  stayed." 


April  7, 1969. 
Re  :  Arrow  Food  Products,  Inc.,  Docket  8212. 

(Previouslv  circulated  as  an  agenda  matter  by  Chairman  Dixon  on  April  4, 
1969.) 

From :  Commissioner  Elman. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

April  7, 1969. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :  Arrow  Food  Products,  Inc.,  Docket  8212. 

I  agree  with  the  Chairman  that  this  matter  has  been  poorly  handled  at  the 
staff  level.  However,  I  do  not  think  that  issuing  an  ultimatum  to  respondent  will 
cure  past  errors ;  nor  is  it  fair  to  put  the  onus  on  respondent  for  the  Commis- 
sion's dilatoriness. 

Instead,  the  respondent  should  be  informed  that  (1)  the  Commission  now  has 
before  it  the  respondent's  various  compliance  letters  and  supplementary  material. 
and  (2)  before  deciding  whether  respondent  is  in  compliance  with  the  order 
the  Commission  wants  to  have  current  data  and  information  showing  the  man- 
ner and  form  of  respondent's  compliance  with  the  order.  The  new  compliance 
report,  including  whatever  information  the  Bureaus  of  Restraint  of  Trade  and 
Deceptive  Practices  deem  necessary,  should  be  submitted  within  30  days.  When 
the  Commission  has  before  it  more  current  information,  we  can  better  judge 
how  to  proceed,  whether  by  accepting  the  report,  seeking  civil  penalties  or 
otherwise. 

I  move  that  the  staff  be  directed  to  prepare  a  letter  to  respondent  along  the 
general  lines  set  out  in  this  memorandum. 


September  26. 1967. 
Re :  ATD  Catalogs,  Inc.,  Docket  8100. 

(Previously  circulated  by  Commissioner  Maclntyre  as  an  agenda  matter  on 
September  20, 1967.) 
From :  Commissioner  Elman. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

September  26, 1967. 

To :  The  Commission. 
From :  Philip  Elman. 
Subject:  ATD  Catalogs.  Inc..  Docket  8100. 

I  do  not  agree  that  the  Commission  should  reopen  its  investigation  of  com- 
pliance with  Section  2(d)  of  the  Clayton  Act  by  publishers  of  independent  toy 
catalogs.  A  large  amount  of  money  has  already  been  spent  on  investigating  this 
question,  and  no  evidence  of  violations  has  yet  appeared.  We  have  held  hear- 
ings, compiled  a  lengthy  record,  and  issued  a  policy  statement  setting  forth  our 
interpretation  of  the  law  as  it  applies  to  this  industry.  To  my  knowledge,  the 
only  complaint  received  since  issuance  of  the  policy  statement  has  been  Mr. 
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Rosenwasser's.  Despite  his  self-serving  statements  about  how  ATD  "has  man- 
aged to  survive  these  recent  harrowing  years"  only  through  "great  cost  and 
expense",  the  staff  has  advised  my  office  that  ATD  has  in  fact  done  well  and  that 
its  profits  are  about  on  a  par  with  those  of  other  catalog  publishers,  both  inde- 
pendent and  jobber-owned. 

I  think  that  we  have  already  spent  enough  money  investigating  this  industry, 
and  that  it  would  be  unwise  at  this  time  for  the  Commission  to  assume  the  role 
of  Mr.  Rosenwasser's  private  enforcement  agency. 


Makoh  5, 1969. 
Re:  Docket  No.  8100,  In  the  matter  of  ATD  Catalogs,  Inc.,  and  Toy  Catalog 
Publishers. 

(Previously  circulated  as  an  agenda  matter  by  Commissioner  Maclntyre  on 
March  4, 1969.) 

From :  Commissioner  Elman. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

Maeoh  5, 1969. 
To :  The  Commission. 
From:  Philip  Elman. 

Subject :  Docket  No.  8100,  In  the  Matter  of  ATD  Catalogs,  Inc.,  and  Toy  Catalog 
Publishers. 

In  rescinding  its  toy  catalog  orders,  the  Commission  was  acting  on  an  alterna- 
tive recommendation  by  Commissioner  Maclntyre  that  "the  Commission  simply 
get  out  of  this  area  entirely  by  rescinding  the  orders  now  in  effect."  Having 
spent  considerable  time  and  effort  on  this  industry,  which  is  comprised  of  ten 
major  sellers  doing  a  total  annual  business  volume  of  $1.5  million,  the  Commis- 
sion wisely  decided  to  call  a  halt  to  its  intrusions  in  the  toy  catalog  field. 
Rescinding  the  orders  was  intended  to  put  those  in  the  industry  on  a  relatively 
equal  footing. 

Mr.  Rosenwasser,  counsel  to  ATD,  has  now  returned  to  the  attack  (he  has 
been  active  in  seeking  Commission  action  against  the  "independents"  for  years) 
arguing  that  advisory  opinions  issued  four  or  five  years  ago  have  been  used 
by  the  independents  as  competitive  weapons  and  should  be  rescinded.  He  fur- 
ther urges  the  Commission  to  rescind  outstanding  orders  against  toy  manufac- 
turers and  to  issue  Guides  for  this  industry. 

What  Mr.  Rosenwasser  really  wants  is  that  the  Commission  pursue  the  inde- 
pendent competitors  of  ATD.  The  Commission's  hearings,  leading  to  its  jwlicy 
statement  concerning  this  industry,  disclosed  that  ascertaining  the  facts  is 
almost  impossible  amidst  the  welter  of  charges,  countercharges  and  recrim- 
inations. There  is  thus  reason  to  believe  that  Mr.  Rosenwasser's  statement  of 
the  facts  concerning  the  independents'  abuse  of  the  advisory  opinions  and  ATD's 
hardship  in  competing,  is  overdrawn.  It  is  not  at  all  clear  that  anticompetitive 
practices  are  rampant  in  the  industry  or  that  the  independent's  are  flourishing, 
illegally,  at  the  expense  of  jobber-affiliated  catalogs.  Indeed,  there  is  no  evi- 
dence that  ATD's  profits  or  market  position  have  suffered  because  of  the 
alleged  practices.  I  do  not  think  it  would  serve  the  public  interest  for  the 
Commission  to  act  on  Mr.  Rosenwasser's  ex  parte  allegations  and  to  reembroil 
itself  in  a  morass  from  which  it  only  recently  escaped.  I  do  not  agree  with  Com- 
missioner Maclntyre  that  the  Commission  has  a  "moral  obligation"  to  act  ae 
investigator  or  co-counsel  for  Mr.  Rosenwasser  and  ATD. 

It  should  be  noted  that  the  advisory  opinions  do  not  give  the  independents  a 
license  to  violate  the  law,  nor  do  they  immunize  any  violation  that  may  occur 
from  appropriate  Commission  action.  For  the  present,  I  see  no  merit  to  renewed 
Commission  involvement  in  this  industry,  nor  do  I  think  that  public  disclosure 
of  the  Commission's  action  will  lead  "to  painfully  embarrassing  publicity."  The 
embarrassment,  if  any,  should  be  suffered  by  those  who  for  so  long  have  in- 
sisted on  misalloeating  the  Commission's  resources  by  paying  inordinate  atten- 
tion to  this  relatively  minor  industry  by  endeavoring  to  protect  individual 
firms  from  the  aggressive,  but  essentially  fair,  competition  of  their  rivals. 
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April  14,  1969. 
Re :  ATD  Catalogs,  Inc.,  et  al.,  Docket  No.  8100,  and  Toy  Catalog  Publishers. 

(Previously  circulated  by  Commissioner  Maclntyre  as  an  agenda  matter  on 
Aprilll,  1969.) 

From  :  Commissioner  Elman. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandym. 

April  14,  1969. 
To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  ATD  Catalogs,  Inc.,  et  al.,  Docket  No.  8100,  and  Toy  Catalog  Publishers. 

I  agree  with  the  stafE  and  Commissioner  Maclntyre  that  the  Commission 
should  rescind  the  cease  and  desist  orders.  However,  for  reasons  set  out  in  my 
memorandum  of  March  5,  1969,  I  do  not  agree  with  Commissioner  Maclntyre's 
further  motion  that  the  Commission  re-reconsider  its  determination  not  to  waste 
more  time  and  money  developing  Guides  for  this  industry. 

Rescission  of  the  outstanding  orders  leaves  all  parties  on  an  equal  footing  and 
there  is  no  need  to  go  further  and  rescind  the  advisory  opinions  which  correctly 
state  the  law.  The  opinions  do  not  confer  a  license  to  violate  the  law  nor  do  they 
immunize  any  violation  that  may  occur.  Moreover,  it  is  not  at  all  clear  that  the 
independents  are  "misusing"  the  advisory  opinions  or  that  they  have  a  competi- 
tive advantage  over  jobber-affiliated  catalog  firms  like  ATD.  Indeed,  as  is  pointed 
out  on  pages  2-3  of  the  staff  memorandum,  there  are  significant  advantages  run- 
ning the  other  way. 

It  still  seems  to  me  that  the  Commission  ought  not  act  to  protect  firms  from 
the  aggressive,  but  essentially  fair,  competition  of  their  rivals,  and  that  the 
Commission's  decision  to  put  those  in  this  relatively  minor  industry  on  an  equal 
footing  and  thus  withdraw  from  the  morass  it  had  created  was  a  sensible  and 
proper  one.  The  public  interest  would  not  be  served  by  a  further  enforcement 
effort  in  this  industry  or  by  the  Commissicm's  acting  as  investigator  and  antitrust 
counsel  to  ATD, 


(Non-Staff) 

March  26,  1964. 

Re :  Request  of  White  &  Case  for  access  to  compliance  report.  Docket  No.  7732. 
From  :  (Commissioner  Elman. 
To :  Bureau  of  Restraint  of  Trade. 
I  request  that  this  matter  be  placed  on  the  Commissioner's  meeting  agenda. 

memorandum 

March  26,  1964. 
To:  Commission. 
From :  Philip  Elman. 

Subject :  Request  of  White  &  Case  for  access  to  compliance  report,  Docket  No. 
7732. 

This  matter  is  before  us  upon  a  request  by  a  member  of  the  New  York  firm  of 
White  &  Case  that  it  be  sent  a  copy  of  the  compliance  report  filed  by  New  England 
Confectionery  Company  in  Docket  7732.  When  White  &  Case  initially  made  this 
request,  they  were  informed  by  the  Bureau  of  Restraint  of  Trade  that  this  report 
was  filed  prior  to  August  1,  1963,  the  effective  date  of  the  Commission's  current 
Rules  of  Practice  and  Procedures,  and  that  therefore  the  provision  of  Section 
1.132  (making  compliance  reports  matters  of  public  record  unless  respondent 
asks  for,  and  is  granted,  confidential  status)  is  inapplicable.  The  Bureau's  letter 
stated  that  portions  of  this  report  have  been  determined  to  contain  confidential 
information  and  that  such  information  could  be  made  public  only  after  Commis- 
sion action  upon  an  application  filed  pursuant  to  Section  1.134  of  the  Rules  show- 
ing "good  cause"  for  the  disclosure.  In  reply  to  this,  White  &  Case  requested 
immediate  disclosure  of  the  "non-confidential"  portions  of  the  compliance  report 
and  it  requested  reconsideration  of  the  Bureau's  view  on  the  confidential  por- 
tions. It  argues  that  under  the  plain  terms  of  Section  1.1.32(6)  of  the  Rules  all 
compliance  reports  are  available  for  public  inspection  unless  the  filer  asked  for, 
and  was  granted,  confidential  status  and  that  New  England  Confectionery  did 
not  request  such  status. 


I 
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I  affree  entirely  with  the  Bureau  that  this  is  an  untenable  view.  Prior  to  the 
adoption  of  the  new  Rules,  there  was  no  announced  Commission  policy  of  per- 
mitting public  access  to  all  compliance  reports  unless  a  claim  of  confidentiality 
was  approved  by  the  Commission  at  the  time  of  filing.  Since  New  England  Con- 
fectionery had  no  occasion  to  request  such  confidential  status  at  the  pain  of  com- 
plete waiver  of  any  claim  to  confidentiality,  it  would  be  unfair  now  to  effect  such 
a  waiver  retroactively.  This  is  so  even  though  the  compliance  report  was  filed  in 
the  interim  period  after  the  promulgation  of  the  new  Rules  but  before  their 
effective  date. 

With  regard  to  White  &  Case's  request  for  the  non-confidential  portions  of  the 
report,  the  Bureau  recommends  that  access  to  this  be  similarly  denied  and  that 
the  firm  be  informed  that  a  formal  application  under  Section  1.134  is  its  only 
recourse.  It  proposes  that  such  informal  requests  for  access  to  pre-August  1, 1963, 
compliance  reports  be  denietl  in  any  instance  in  which  the  report  contains  some 
confidential  information.  Its  reasoning  in  support  of  such  a  practice  is:  (1)  that 
it  would  be  unduly  burdensome  upon  the  staff  to  be  required  to  examine  the  entire 
compliance  report,  determine  those  portions  that  are  confidential,  and  make  sure 
that  they  are  removed  or  obliterated  from  the  copies  sent  to  the  applicant ;  and 
(2)  that  when  substantial  portions  of  the  report  must  be  censored,  what  is  left 
for  public  disclosure  would  be  of  very  little  utility  to  the  applicant  in  any  event. 
While  I  think  the  Bureau  has  raised  some  difficult  questions,  I  cannot  agree 
with  its  recommended  solution.  Even  though  Section  1.132(6),  making  free  public 
access  to  compliance  reports  the  general  rule,  applies  only  to  those  filed  after 
August  1,  1963,  I  think  that  nonetheless  it  reflects  an  important  policy  that  ought 
to  be  applied  to  the  pre-August  1,  1963,  reports  to  the  extent  that  it  can  fairly  be 
done.  Why  should  we  deny  access  to  a  compliance  report  in  its  entirety  or  require 
the  filing  of  formal  application  to  the  Commission  merely  because  it  contains  a 
smattering  of  confidential  information?  I  do  not  believe  that  the  practical  prob- 
lems to  which  the  Bureau  refers  impose  any  insuperable  barrier  to  working  out 
a  more  flexible  procedure.  It  should  be  noted  that  what  the  Bureau  has  done 
here  is  itself  to  examine  the  compliance  report  and  exercise  its  own  judgment  as 
to  what  information  contained  therein  is  of  a  confidential  nature.  Thus  the 
Bureau  has  deleted  the  names  of  specific  customers  since  a  customer  list  is  one 
of  the  items  that  is  frequently  claimed  to  be  a  business  secret.  It  is  not  incon- 
ceivable, however,  that  what  the  Bureau  has  concluded  could  be  confidential 
information,  would,  in  fact,  not  be  regarded  as  confidential  by  the  person  who 
actually  filed  the  report.  Therefore,  it  seems  to  me  that  the  best  approach  for 
dealing  with  a  request  for  access  to  a  pre-August  1,  1963,  report  would  be  to 
communicate  with  the  respondent,  giving  it  an  opportunity  within  a  specified  pe- 
riod of  time  to  indicate  which,  if  any,  of  the  portions  of  the  report  it  regards  as 
confidential,  and  to  briefiy  state  the  grounds  for  any  claim  of  confidentiality.  The 
Bureau  could  then  evaluate  any  claims  of  confidential  status  as  it  would  do  in 
the  case  of  a  report  filed  under  the  new  Rules.  With  the  supplier  of  the  infor- 
mation itself  required  to  pinpoint  the  items  which  it  wishes  to  protect  from  public 
disclosure,  the  job  of  the  staff  attorney  would  be  considerably  simplified. 

Of  course,  there  may  be  cases  where  the  confidential  information  is  so  exten- 
sive and  pervasive  that  what  is  left  for  public  disclosure  would  obviously  be 
of  no  use  to  anyone.  In  such  cases  the  Bureau  ought  to  be  free  to  tell  the 
applicant  this  and  thus  spare  the  wasted  motion  of  photostating,  blotting  out, 
etc.  But  on  the  other  hand,  we  cannot  assume  that  simply  because  there  must  be 
some  deletions,  the  remaining  "non-confidential"  portions  will  be  useless  to  the 
applicant.  In  this  very  instance,  where  the  staff  has  been  quite  liberal  in  deter- 
mining what  might  be  confidential,  there  is  still  reason  to  think  that  the  remain- 
ing portions  will  be  informative  to  the  applicant. 

In  order  promptly  to  dispose  of  this  particular  request,  I  think  we  can  accept 
the  division  which  the  staff  has  made  between  the  confidential  and  the  non- 
confidential. I  therefore  move  that  the  alternative  draft  letter  which  forwards 
the  non-confidential  portions  of  New  England  Confectionery's  report  be  approved. 
It  occurs  to  me  that  problems  rather  similar  to  this  can  still  arise  under  the 
new  Rules.  As  I  read  Section  1.132(6),  it  provides  for  a  kind  of  all-or-nothing 
resolution  of  the  confidentiality  question.  That  is,  it  seems  to  imply  that  the 
entire  report  will  be  labeled  confidential  if  the  Commission  approves  the  con- 
fidential status  claimed  for  some  of  the  statements  therein.  I  think  we  should 
require  anyone  claiming  confidentiality  for  his  compliance  report  to  isolate 
and  identify  each  statement  for  which  he  makes  this  claim.  If  the  Commission 
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agrees,  the  compliance  report  would  then  be  confidential  in  the  sense  that  it  would 
not  be  freely  available  to  the  public  for  its  inspection.  But  it  would  be  possible 
to  respond  to  requests  for  copies  of  the  non-confidential  portions  of  the  report 
more  readily  by  deleting  specific  portions  which  the  filer  has  clearly  identified. 
I  move  that  the  General  Counsel  draft  a  staff  directive,  for  the  Commi.ssion"s 
approval,  on  the  matters  discussed  herein. 


March  1,  1965. 
Re  :  Visco  Macaroni  Products  Co.,  File  No.  631  0269. 

(Previou.sly  circulated  by  Commissioner  Jones  on  February  25,  1965.) 
From :  Commissioner  Elman. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memoeandum 

Mauch  1,  1965. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :   Vimco  Macaroni  Products  Company,  File  No.  631  0269. 

When  this  matter  is  discussed  at  the  table,  it  might  help  if  we  had  the  staff's 
views  on  the  following  questions  in  addition  to  those  raised  by  Commissioner 
Jones  in  her  memorandum  of  February  25. 

1.  Is  there  any  basis  for  a  primary-line  charge?  The  staff's  primary-line  theory 
seems  to  be  precisely  that  rejected  in  Quaker  Oats.  See  p.  20  of  stalf  memo.  The 
issue  may  not  be  of  great  moment  since  only  a  secondary-line  order  (i.e.,  for- 
bidding discrimination  between  competing  customers)  is  proposed.  But  if  there 
is  no  basis  for  a  primary-line  charge,  should  it  be  included  in  the  complaint? 

2.  How  substantial  is  the  evidence  of  secondary-line  price  discrimination? 
This  phase  of  the  complaint,  the  staff  advises  us  (p.  6),  is  based  primarily  on 
price  concessions  in  the  form  of  free  merchandise  and  freight  allowances.  While 
it  seems  clear  that  respondent  has  discriminated,  I  am  not  clear  from  reading 
the  staff's  memo  just  how  substantial  the  discrimination  was.  For  example,  on 
page  2  of  the  draft  complaint  it  is  stated  that  respondent  granted  T.oblaw  .$9,000 
in  freight  allowances  in  excess  of  actual  freight  cost.  One  cannot  determine 
whether  such  a  sum  is  substantial  and  capable  of  causing  competitive  injury 
without  knowing  its  relationship  to  respondent's  total  sales  to  Loblaw  and  to 
competing  customers— and  on  this  the  staff  memo  seems  unclear.  Not  every 
price  discrimination  is  unlawful.  In  Morton  Salt,  the  Court  characterized  the 
lower  prices  granted  by  respondent  as  "substantially  cheaper";  the  discoimts 
found  unlawful  in  that  case  ranged  from  5%  to  more  than  15%. 

3.  In  order  to  avoid  a  repetition  of  our  experience  in  the  wearing  apparel  in- 
dustry, can  the  staff  give  us  more  precise  information  as  to  the  structure  of 
the  macaroni  industry  on  the  selling  and  the  buying  sides?  ... 

4  Is  jurisdiction  clear  in  this  case  without  reference  to  the  Commissions 
Borden  theory  •?  Respondent's  sales  to  the  competitors  of  the  favored  purchaser, 
Loblaw  were  in  commerce— which  is  all  the  statute  requires.  The  sales  to 
Loblaw' were  also  in  commerce.  Loblaw.  though  it  took  delivery  at  respondents 
plant  purchased  for  resale  in  and  did  resell  in  other  states;  there  was  no  break 
fn  the  flow   The  case  may  thus  be  unlike  Borden,  where  sale  and  resale  took 

place  within  one  state.  

May  24,  1968. 

Rp-  Publication  of  articles  or  speeches  concerning  issues  in  matters  pending 
^    •  .Sth  1  Ccomn'^^  (letter  of  April  30.  190S.  from  Roy  L.  Reardon,  Esq 

of    Simpson,    Thacher   &   Baretlett,    counsel   for    Suburban   Propane    Gas 
Corporation). 

(Previously  circulated  by  Chairman  Dixon  as  an  agenda  matter  of  May  23, 
1968.) 

From:  Commissioner  Elman. 
To:  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 
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memorandum 

May  24,  1968.. 
To :  The     Commission. 
From :  Philip  Elman. 
Subject:  Suburban  Propane  Gas  Corporation,  Docket  No.  8672. 

I  believe  the  correspondence  with  Suburban  Propane  should  be  placed  in  the 
record  of  the  Suhurhan  Propane  case.  I  also  think  that  the  notice  to  the  staff 
should  be  made  public.  Regardless  of  whether  the  Commission  agrees  to 
independent  publication  of  the  notice,  it  should  be  included  in  the  Suburban 
PropcHie  record.  I  would  substitute  the  following  for  the  last  sentence  of  the 
second  paragraph  of  the  letter  : 

"For  your  information  there  is  enclosed  a  copy  of  a  notice  which  the  Com- 
mission recently  issued  to  its  professional  staff  in  order  to  prevent  the  recurrence 
of  this  practice  in  this  or  any  future  Commission  proceeding." 

Also,  the  word  "extracurricular"  is  properly  treated  as  a  single  word.  There- 
fore, there  should  be  a  hyphen  after  "extra"  in  the  first  paragraph  of  the  notice 
to  the  staff. 


(Staff) 

February  25,  1965. 
Re :  Vimco  Macaroni  Products  Company,  File  631  0269. 
From :  Commissioner  Jones. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 


February  25,  1965., 
memorandum 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 
Subject :  Vimco  Macaroni  Products  Company,  File  631  0269. 

The  staff  recommends  issuance  of  the  proposed  complaint  charging  respondent,. 
a  manufacturer  of  macaroni  and  related  products,  with  violation  of  subsections 
2(a),  2(d)  and  2(e)  of  the  amended  Clayton  Act.  While  the  evidence  supports 
the  allegations,  I  have  some  question  about  the  primary  line  injury.  However, 
the  issue  is  not  of  great  moment  in  this  case  since  the  order  proposed  by  the 
staff  is  directed  solely  against  the  discriminatory  actions  complained  of  and  does 
not  seek  broad  relief  which  might  be  appropriate  in  a  major  primary  line  case. 

The  proposed  complaint  is  one  of  a  series  brought  by  the  Commission  against 
macaroni  manufacturers,  five  of  whom  are  presently  under  order.  There  are  two 
other  investigations  currently  in  process.  The  staff  expresses  its  opinion  that 
the  Commission  now  has  "the  largest  industry  members  under  scrutiny." 

The  industry  consists  of  some  150  members,  all  of  whom  are  relatively  small 
concerns  doing  business  in  one  or  two  locations.  The  staff  states  that  the  dis- 
criminatory practices  complained  of  in  the  instant  case  are  rife  among  the 
industry.  Nevertheless  the  staff  feels  that  the  number  of  small  companies  in  the 
industry  militates  against  consideration  of  tackling  the  problem  through  some 
form  of  industry-wide  treatment. 

The  staff  also  states  that  it  is  "considering"  the  possibility  of  an  investigation 
against  Loblaw,  Inc.,  the  favored  chain  purchaser  in  the  instant  case. 

I  would  like  to  have  the  staff  views  on  the  following  : 

1.  In  the  light  of  the  recent  Circuit  Court  opinion  on  jurisdiction  in  the 
Borden  case,  does  the  staff  believe  they  can  support  Commission  jurisdiction  on 
some  basis  other  than  that  quoted  on  page  30  of  their  memorandum. 

2.  I  note  that  we  have  an  outstanding  order  against  the  National  Macaroni 
Manufacturers'  Association  (Docket  8529).  Is  there  any  possibility  of  devising 
a  theory  which  would  justify  moving  against  the  Association  either  by  reopening 
that  order  or  instituting  a  new  complaint  charging  the  Association  and/or  its 
members  with  the  giving  of  discriminatory  allowances  and  obtaining  industry- 
wide relief  through  the  Association's  control  over  its  members. 

3.  On  the  basis  of  the  evidence  now  in  the  file,  it  appears  to  me  that  we  have 
just  as  solid  a  case  against  Loblaw  inducing  the  discriminatory  allowances  as 
we  do  against  respondent.  (See  staff  memorandum,  p.  7,  re  "negotiations"  be- 
tween the  two.)  I  believe  that  one  means  of  tackling  this  type  of  situation  is  to 
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join  both  the  receiver  and  the  giver  and  in  a  sense  leaving  them  to  fight  it  out 
at  the  trial  as  to  who  was  responsible.  I  believe  that  joining  Loblaw  would  require 
very  little,  if  any,  additional  investigation  and  could  be  done  promptly. 

4.  Would  it  be  feasible  to  provide  in  the  order  (and  amend  those  already  out- 
standing) prohibiting  the  respondents  from  belonging  to  any  association  whose 
members  engage  in  such  discriminatory  practices.  If,  as  I  would  imagine,  the 
Association  is  primarily  financed  by  the  larger  members  and  it  is  the  smaller 
members  who  derive  the  greatest  benefit  from  membership,  the  suggested  sanc- 
tion might  have  the  effect  of  inducing  the  smaller  industry  members  to  cease 
giving  the  illegal  discriminatory  prices.  a 


Julys,  1969. 
Re  :  Marketers  of  Fresh  Fruits  and  Vegetables,  File  No.  681  0040. 

(Previous  circulations.) 
From :  Commissioner  Elman. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

July  3, 1969. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :  Marketers  of  Fresh  Fruits  and  Vegetables,  File  No.  681  0040. 

I  welcome  Commissioner  Maclntyre's  invitation  to  the  public  to  make  "a  fiiU 
examination  of  the  Commissioners'  votes  in  this  area  for  the  past  eight  years 
on  the  issuance  of  complaints  and  orders."  As  an  initial  step  in  that  direction, 
I  move  that  the  Secretary  be  instructed  to  place  on  the  public  record  the  com- 
plete minutes  of  all  the  Commission's  actions  in  the  instant  matter,  including 
motions  and  votes  of  individual  Commissioners. 


December  16, 1963. 
Re :  Docket  C-497,  Dietetic  Foods  Co.,  Inc.,  et  al. 

Recommended  That  Compliance  Report  Be  Received  and  Filed  and  that  Ad- 
visory Opinion  Issue. 

From  :  A.  Leon  Higginbotham,  Jr.,  Commissioner. 
To :  Commission.  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

December  16,  1963. 
memorandum 
To :  Commission. 

From  :  A.  Leon  Higginbotham,  Jr.,  Commissioner. 
Subject :  Docket  C-497,  Dietetic  Food  Co.,  Inc.,  et  al. 

Recommended  That  Compliance  Report  Be  Received  and  Filed  and  That 
Advisory  Opinion  Issue. 

The  Commission  issued  a  consent  order  on  May  7,  1963  in  this  matter  pro- 
hibiting respondent  from  engaging  in  price  discrimination  by  "selling — products 
of  like  grade  and  quality  to  any  purchaser  at  net  price  higher  than  the  net 
prices  charged  any  other  purchaser  who  competes  in  the  resale  or  distribution 

of  such  products — ". 

By  way  of  compliance,  as  set  out  in  its  compliance  reports  dated  July  1<, 
1963  and  August  22.  1963,  respondent  has  established  what  amounts  to  a 
national  one-price  system. 

It  sells  to  distributors,  wholesalers  and  chains  but  not  to  independent 
retailers.  The  distribution  system  varies  from  trading  areas  to  trading  areas 
whereby  in  some  areas  it  confines  its  sales  to  distributors  while  in  others  it 
confines  its  distribution  to  wholesalers  and  chains.  In  Philadelphia,  for  example, 
it  sells  exclusively  through  distributors  while  in  Pittsburgh  sales  are  made  to 
retail  chains,  cooi)eratives  and  wholesalers.  The  distinction  between  whole- 
saler and  distributor  is  that  in  the  case  of  the  latter,  solicitation  is  by  salesmen 
and  the  sales  effort  is  directed  to  supermarket  chains.  Considerable  detail  and 
missionary  work  is  apparently  involved.  A  wholesaler,  on  the  other  hand,  con- 
fines his  effort  to  independents  and  smaller  chains  and  sells  through  sales 
books  and  order  blanks. 


1413 

RespoDdent  reports  that  although  one  price  prevails  at  the  present  time  it 
is  anticipated  that  distributors  will  shortly  be  receiving  an  additional  discount. 
This  change  will  be  reported  to  the  Commission  when  it  occurs.  Parentlietically, 
this  does  not  present  a  problem  since  distributors  and  wliolesalers  are  not  in 
competition  with  one  anotlier ;  it  appears  that  the  different  distribution  methods 
emi>loyed  by  respondent  are  contained  with  discrete  areas. 

There  is  nothing  in  the  report  of  compliance  suggesting  a  seller-customer 
relationship  between  the  respondent  and  its  wholesalers'  customers.  Thus,  the 
one-price  system  does  not  appear  to  pose  a  problem.  Similarly,  it  appears,  as 
noted  above,  that  there  is  no  overlap  between  distributor-areas  and  chain- 
wholesaler  areas.  Furtliermore,  as  is  the  case  with  tlie  wholesilers'  customers, 
it  does  not  appear  tliat  there  is  a  seller-customer  relationship  between  respond- 
ent and  its  distributors'  customers. 

Accordingly.  I  concur  in  the  recommendation  of  the  Compliance  Division 
that  the  compliance  reports  be  approved  and  the  attached  letter  be  forwarded 
to  the  respondent. 

Contemporaneously,  witli  receipt  of  the  compliance  reports,  the  Compliance 
Division  received  from  respondent's  attorneys'  Schwager,  Landau  and  Krantz, 
New  York  City,  a  letter  which  they  described  as  a  supplemental  compliance 
report  but  which  is,  in  practical  effect,  a  request  for  an  advisory  opinion.  The 
attorneys  report  that  respondent  is  contemplating  the  establishment  in  New 
York  City  and  the  surrounding  area  to  a  radius  of  30  miles,  but  including  all 
of  the  Long  Island  area,  an  innovation  unique  in  its  distribution  system.  It  is 
proposed  that  in  that  area,  respondent  will  sell  its  products  directly  to  virtually 
all  retailers  including  chains  and  that  all  will  pay  the  same  price  set  forth  in 
an  attached  "Retailer's  Cost  Sheet."  Some  few  health  food  stores  will  not  be 
sold  directly  but  through  distributors.  The  price  to  the  distributors  will  provide 
a  differential  in  that  the  direct  buying  retailers  will  pay  approximately  20% 
more.  It  is  contemplated  that  this  differential  will  accommodate  resale  by  the 
distributors  to  the  small  retailers  at  a  price  enabling  the  latter  to  compete 
with  the  direct  buying  retailers. 

The  price  to  the  New  York  distributors  will  be  the  same  as  to  others  outside 
New  York.  Also,  direct  buying  retailers  in  areas  adjacent  New  York,  who  will 
enjoy  a  lower  price,  will  not  be  in  competition  with  New  York  retailers  because 
respondent's  proposed  plan  provides  for  a  50  mile  buffer  between  the  New  York 
area  and  adjoining  areas  where  retailers  are  sold  directly.  New  York  retailers 
will  be  paying  higher  prices  than  direct  purchasing  retailers  outside  the  New 
York  area  but  clearly  there  is  an  absence  of  competition  because  of  the  way 
respondent  proposes  to  set  up  its  New  York  distribution  system. 

Accordingly,  I  concur  in  the  recommendation  of  the  Compliance  Division  that 
an  advisory  opinion  along  the  lines  set  forth  in  the  attached  separate  letter  be 
forwarded.  The  Compliance  Division  combined  its  letter  acknowledging  re- 
ceipt of  the  compliance  report  and  its  advisory  opinion  in  the  same  letter.  It 
seems  to  me  more  proper  to  send  separate  letters  and  I  have  had  them  redrafted. 

A.  Leon  Higginbotham,  Jr., 

Commissioner. 


August  29,  1968. 
Re :  Associated  Merchandising  Corporation,  et  al.  Docket  No.  8651. 

To  be  considered  in  connection  with  Special  Matter  Circulations  by  Commis- 
sioners Mclntyre  and  Nicholson. 

From  :  Commissioner  Jones. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memorandum 

August  29, 1968. 
To :  The  Commission. 
From  :  Mary  Gardiner  .Tones. 
Subject:  Associated  Merchandising  Corporation,  et  al..  Docket  No.  8651. 

To  be  considered  in  connection  with  Special  Matter  Circulations  by  Com- 
mis.sioners  Maclutyre  and  Nicholson. 

I  do  not  understand  what  advantage  Commissioner  Maclntyre  believes  will 
accrue  to  the  Commission  by  withdrawing  the  complaint  in  this  matter  and  not 
accepting  any  order.  If  confronted  with  the  option  of  no  order  or  a  limited 
order,  I  am  convinced  that  a  limited  order  is  far  more  preferable. 
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The  proposed  consent  settlement  under  consideration  would  at  least  result 
in  an  order  against  each  of  the  individual  respondents  (all  of  whom  are  im- 
portant and  major  department  store  purchasers)  prohibiting  them  from  violating 
2(f)  so  far  as  their  group  purchases  are  concerned.  Even  this  order  proposed  by- 
respondents  (which  in  my  judgment  is  too  limited)  would  have  a  stronger  deter- 
rent effect  on  these  respondents  as  respects  their  future  buying  conduct  than 
the  withdrawal  of  the  complaint.  Respondents  are  sophisticated  enough  to 
appreciate  that  if  an  order  was  entered  against  them  now  under  Section  2(f) 
even  though  limited,  they  would  be  extremely  vulnerable  to  a  broad  and  stronger 
order  if  they  should  ever  be  caught  again  violating  2(f)  in  their  individual  pur- 
chases. Hence  entry  of  some  order  might  well  have  a  substantial  effect  on  the 
future  individual  buying  conduct  of  these  respondents ;  withdrawal  of  the  com- 
plaint altogether  will  probably  not.  Moreover,  withdrawal  of  the  complaint  would 
be  grossly  contrary  to  the  public  interest  in  light  of  our  reason  to  belive  that  in 
fact  these  respondents  have  violated  the  law  at  least  as  respects  their  AMC 
purchases.  I  could  never  justify  to  myself  or  to  anyone  else  withdrawing  that 
complaint  and  not  entering  any  order. 

Although  I  am  still  troubled,  as  are  all  the  Commissioners,  about  the  implica- 
tions of  rejecting  the  proffered  settlement,  I  have  not  yet  seen  any  hard  or 
persuasive  evidence  of  an  acceptable  alternative  to  such  rejection.  The  staff 
has  not  come  up  with  an  investigatory  program  which  would  ensure  that  these 
respondents  would  hue  closely  to  the  line  in  their  purchasing  practices  and  which 
would  also  extend  to  the  purchasing  practices  of  other  industry  members. 

I  have  some  trouble  with  Commissioner  Nicholson's  proposal  that  we  seek  a 
provision  binding  individual  purchases  but  delay  its  effective  date  until  other 
companies  are  under  the  same  order.  While  I  think  this  is  an  imaginative  sug- 
gestion— and  one  therefore  which  I  doubt  respondents  would  accept — I  do  not 
know  whether  we  have  information  indicating  that  others  in  their  individual 
purchases  are  violating  these  same  laws  apart  from  respondent's  contentions 
to  this  effect.  More  serious  than  that  is  my  reluctance  to  delay  the  effective  date 
of  an  order  which  would  require  a  company  to  stop  violating  the  law  merely 
because  others  may  also  be  engaged  in  such  violations.  As  I  understand  respond- 
ent's "competitive"  argument,  it  is  that  if  they  were  subject  to  such  a  2(f)  order 
for  a  substantial  part  of  their  product  lines,  this  would  require  them  to  adopt 
stringent  policing  techniques  which  might  curb  their  flexibility  in  their  purchas- 
ing practices,  i.e.,  might  force  them  to  obey  the  law.  That  this  might  put  them  at  a 
competitive  disadvantage  vis-a-vis  other  department  stores  not  under  comparable 
orders  is  a  possibility  but  one  which  I  cannot  find  myself  very  sympathetic  to- 
wards. It  does  behoove  us  to  proceed  with  investigations  of  the  industry  in  as 
equitable  a  fashion  as  possible  but  I  cannot  see  that  it  should  move  us  to  hold 
off  enforcing  the  law  bcause  of  any  so-called  "competitive"  disadvantage  flowing 
to  respondents  because  of  their  compliance  with  the  law. 

August  20,  1968. 
memorandum 

To :  .Tames  M.  Nicholson,  Commissioner. 

From :  The  Commission. 

Subject:  Federal  Trade  Commission  Docket  No.  86.51,  In  the  Matter  of  Asso- 
ciated Merchandising  Corporation,  et  al.  in  connection  with  the  pending 
proposals  for  settlement  and  in  alternative  solution. 

INTRODUCTION 

First,  I  would  like  to  express  my  appreciation  to  Commissioner  Maclntyre  for 
his  considerate  and  thoughtful  circulation  of  August  7  in  this  matter.  As  indi- 
cated to  the  members  of  the  Commission  individually,  my  proposed  dissent  in 
this  matter  was  prepared  as  a  means  of  disciplining  my  thinking,  and  for  the 
pun)ose  of  proviking  a  discussion  of  problems  which  I  did  not  feel  had  received 
adequate  discussion  at  the  table.  Without  the  benefit  of  directly  participating  in 
the  extended  history  of  this  matter  (with  respect  to  which  I  made  an  effort  to 
familiarize  myself),  concerned  about  our  ability  to  achieve  the  goal  sought  b.v 
the  majority  within  the  present  pleading  context,  shocked  by  the  financial  com- 
mitment already  made — and  by  the  prospective  costs,  doubtful  that  individual 
discriminatory  pricing  orders  (even  if  attainable)  in  this  matter  would  be  either 
fair  or  a  significant  steji  toward  solution  of  what  appeared  to  be  a  broader  prob- 
lem, I  have  felt  the  acceptance  of  the  proposed  consent  order  was  appropriate  and 
desirable. 


I 
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Commissioner  Maclntyre,  tlirough  his  circulation  of  August  7  lias  raised 
broader  considerations  whicli  I  found  of  considerable  help  to  my  understanding 
of  this  matter  and  the  broader  problems  involved.  Since  I  am  inclined  to  believe 
that  any  decision  here  should  be  made  within  the  context  of  a  broader  policy, 
which  includes  considerations  somewhat  beyond  those  suggested  by  Commis- 
sioner Maclntyre,  I  should  like  to  raise  those  questions  of  policy  for  considera- 
tion at  the  table. 

VIOLATIONS    OF    THE    ROBIN  SON-P  ATM  AN    ACT    IN     THE    RETAIL    DEPAKTJIENT 

STORE    INDUSTRY 

It  is  my  understanding  that  our  investigations  of  the  ready-to-wear  industry, 
as  well  as  our  investigations  of  AMC-AWC  and  their  members,  provide  a  basis 
for  the  Commission  to  have  reason  to  believe  that : 

1.  AMC-AWC,  their  members  and  other  unnamed  retail  department  stores  and 
chains  have  induced  or  knowingly  received,  individually  and  through  group 
devices,  advertising  and  promotional  allowances  either  not  available,  or  not 
available  on  proportionally  equal  terms,  to  competitors  of  the  recipients  (which, 
of  course,  are  violations  of  Section  5  of  the  Federal  Trade  Commission  Act,  not 
the  Robinson-Patman  Act )  ;  and 

2.  AWC,  as  a  group  liuying  device,  has  knowingly  received  or  induced  dis- 
criminatory prices  in  violation  of  Section  2(f). 

It  is  my  further  understanding  that,  although  direct  evidence  is  not  in  hand 
to  provide  a  basis  for  the  Commission  to  have  reason  to  believe,  it  is  the  con- 
sidered opinion  of  the  staff  that : 

1.  The  members  of  AMC-AWC  and  other  department  stores  and  chains,  indi- 
vidually, have  knowingly  received  or  induced  discriminatory  prices  in  violation 
of  Section  2(f). 

With  respect  to  the  significance  of  the  discriminatory  allowances,  I  understand 
that  substantial  dollar  amounts  are  involved.  In  an  industry  of  relatively  low 
profit  margins  this  can  have  a  substantial  adverse  impact  upon  non-favored 
competitors.  [In  this  connection,  it  might  be  well  to  consider  some  evidence  in 
our  newspaper  investigation  tiles  that  some  large  stores  are  receiving  allowances 
based  upon  fictitious  advertising  charges,  thus  obtaining  a  further  competitive 
advantage.]  I  am  not  clear,  however,  whether  our  rather  limited  investigation  of 
discriminatory  prices  indicates  that  there  is  substantial  significance  to  the  ad- 
vantage acquired  by  the  favored  stores, 

POLICY   CONSIDERATIONS 

1.  In  General 

I  agree  with  the  statement  of  our  responsibilities  found  on  page  6  of  Com- 
missioner Maclntyre's  circulation  of  August  7 : 

"Our  responsibilities  require  us  to  secure  effective  relief  from  what  is  pre- 
sented to  us  and  which  we  have  reason  to  believe  are  in  fact  unlawful  acts, 
practices  and  conditions.  This  is  our  responsibility  even  where  litigation  is 
required  to  get  the  needed  relief.  We  should  not  fail  in  the  discharge  of  that 
responsibility  even  if  the  prospective  litigation  should  be  threatened  or  predicted 
to  be  long  or  costly,"  [My  emphasis] 

The  emphasis  is  added  to  the  word  "effective"  because  I  believe  there  are  a 
number  of  policy  considerations  implicit  in  that  word  which  bear  heavily  on 
the  answers  to  particular  questions  which  come  before  us. 

Contrary  to  the  opinions  expressed  by  many  of  the  critics  of  Robinson-Patman, 
I  do  not  believe  that  the  Act  is  Intended  to  preclude  "hard  competition"  (I 
would  prefer  "hard  bargaining")  and  permit  only  "soft  competition"  (the 
atmosphere  in  which  competing  sellers  consciously  hide  behind  the  Robinson- 
Patman  Act  to  avoid  price  competition  which  might  be  justified  on  the  basis 
of  cost  or  meeting  competing  prices).  It  is  the  absence  of  these  supposedly  in- 
herent concomitants  of  Robinson-Patman  that  presents  difficulties  in  enforce- 
ment. If  it  were  necessary  to  enforce  the  Act  in  a  manner  which  fostered  "soft 
competition.''  I  would  find  it  necessary  to  join  the  critics  of  the  Act  since  that 
view  woiild  be  in  conflict  with  the  policy  of  the  antitrust  laws,  would  entail 
hisrher  prices  to  the  consumer  and  higher  profits  to  the  sellers  and  would  not 
subserve  the  general  public  interest. 

The  concept  of  the  Commission  that  has  been  emphasized  in  the  last  seven 
vears,  and  one  which  I  embrace  with  a  great  deal  of  enthusiasm,  is  the  enforce- 
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ment  of  our  obligations  as  fairly — and  on  as  broad  a  base — as  possible.  How- 
ever, our  traditional  budgetary  limitations  have  required  us  to  determine  pri- 
orities in  allocating  our  resources.  Generally,  this  has  resulted  in  efforts  by  the 
Commission  to  attack  individual  violations  of  more  flagrant  nature,  and,  where 
the  violations  are  more  broadly  based,  in  attempting  solutions  which  reflect  a 
broader  view.  (Our  recent  determination  to  study  the  conglomerate  merger 
phenomena  is,  in  my  opinion,  a  laudatory  effort  to  resolve  individual  merger 
questions  within  the  context  of  a  better  understanding  of  the  overall  problem.) 

It  is  difficult  to  reconcile  our  responsibility  for  enforcement  of  the  Robinson- 
Patman  Act  with  our  responsibility  to  promote  competition  and  to  reach  broader 
solutions,  but  it  is  not  impossible.  I,  for  one,  am  not  willing  to  throw  up  my 
hands  in  defeat  and  advocate  either  throwing  out  the  Robinson-Patmau  Act  or 
substantial  tightening  amendments  which  have  been  beaten  down  in  the  past 
in  the  Congress.  Not  having  lived  intimately  with  the  Robinson-Patman  Act 
for  the  past  thirty-two  years,  i^erhaps  some  of  my  suggestions  which  follow  will 
appear  naive,  or  superficial  or  impossible,  and  if  so  I  invite  the  response  of 
my  fellow  Commissioners.  I  hope  that,  not  having  had  that  intimate  relationship, 
there  may  be  some  merit  to  a  less  involved,  or  less  committed,  point  of  view. 

Because  it  seems  to  me  that  the  AMC  ease  contains  most  of  the  frailties  and 
the  opportunities  for  resolution  of  our  obligation  to  enforce  the  Act,  to  promote 
competition  and  to  seek  broad  solutions,  I  suggest  we  consider  the  case  within 
that  framework. 

2.  The  AMC-Retail  Department  Store  Context 

For  purposes  of  this  discussion,  I  am  assuming  the  accuracy  of  the  numbered 
paragraphs  on  pages  2  and  3  of  this  memo. 

With  respect  to  the  assumption  of  violation  of  Section  2(f)  through  AWC 
and  other  group  devices,  the  proposed  order  would  (with  the  correction  of  the 
problem  discussed  by  Commissioner  Maclntyre  under  the  heading  "Additional 
Defect"  on  pages  5,  6  of  his  August  7  circulation)  effectively  preclude  AMC-AWC 
and  their  members  individually  from  using  any  group  device  in  the  future  as 
a  means  of  obtaining  discriminatory  prices.  Acceptance  of  this  settlement  does 
not  stop  other  buying  group  entities  from  obtaining  discriminatory  prices,  but 
I  have  the  impression  from  the  staff  discussion  that  most  other  buying  groups 
have  less  bona  fides  than  the  AMC-AWC  devices  and  that  an  order  in  the 
manner  proposed  by  the  settlement  would  facilitate  and  perhaps  insure  consent 
orders  against  other  groups  with  substantially  reduced  commitments  of  time  and 
effort.  There  are  only  two  additional  matters  that  I  would  suggest  for  broadening 
the  consent  order  which  would  facilitate  the  other  problems  in  tbis  industry. 

First,  I  would  suggest  an  effort  to  obtain  a  provision  precluding  the  use  of 
a  group  device  to  induce  or  knowingly  receive  discriminatory  advertising  or 
proportional  allowances. 

Second.  I  would  suggest  that  we  consider  seeking  individual  restrictions  on 
discriminatory  prices  and  advertising  and  promotional  allowances  which  pro- 
visions would  become  effective  upon  the  obtaining  of  similar  restrictions  from 
a  mutuallv  satisfactorv  segment  of  the  department  store  industry.  I  made  this 
suggestion  sometime  earlier,  but  do  not  believe  it  has  been  e-xplored  with  the 

''^ftTi^k'that  everv  effort  should  be  made  to  obtain  these  additional  Provisions 
which  I  have  some'reason  to  believe  may  be  obtainable.  I  am  personally  of  the 
opinion  that  there  are  two  very  substantial  reasons  why  a  fight  to  the  death 
win  be  made  against  broad  individual  orders:  1.)  There  is  a  eorioern  about 
rnstances  of  a  b'uyer.  in  hard  bargaining,  inadvertently  -;;^;;;"-J^^-o''^^^^h/r: 
problem  which  could  be  handled  in  the  language  of  ^^^^  7\^\\- /^^  ^\;;  ^^^f/J 
is  a  verv  real  concern  that  an  individual  order  would  unfair^  ^'^'!^}l^ }^%'f,'lf^ 
members  of  AMC-AWC  at  a  substantial  competitive  'l^^af -an  age  ^m.  their 
comnetitors  who  remain  free  until  the  Co-imissiou  acts  agamst^them  a  onncern 
whTh  I  believe  can  be  handled  through  delaying  the  effective  date  ot  that  pait  of 

*'k  Sc-AWC  and  their  members  ag:.e  to  both  -^^^^;iZ:^Z:^:i^ 
proposed  consent  order,  we  can  count  ^^^^.'^J^^f  "^t  -n  b7oX  Sti^^^^  this 
inei  as  well  spent,  and  proceed  with  our  efforts  to  obtain  bioader  souuu 

industry. 
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wifhTMP^w^^'^^f^'^'"''"^^^'''^''^''"^  ^^'^  "«t  included  in  a  consent  order 
with  AMC-AWC  and  their  members,  I  would  accept  the  consent  order  (requirin- 
only  the  correction  of  the  language  "unlawfully  discriminatory").  I  do  not  sel 
how  this  interferes  with  an  effort  to  pursue  the  members  individually  along  the 
lines  suggested  by  Commissioner  Maclntyre.  Although  the  group  challenge  en- 
ables the  combination  of  individual  charges  in  one  action,  the  charge  of  individual 
T\r^  ?^^''^'^"^^^^  individual  proofs.  We  apparently  have  a  good  case  against 
AMC-AWC  group  activity,  and,  in  accordance  with  Commissioner  Maclntyre's 
section  on  "Our  Responsibilities,"  we  should  secure  effective  relief  frmi  these 
jyrorable  violations. 

Whether  the  additions  to  the  consent  order  are  obtained  or  not,  I  would  pro- 
pose that  we  immediately  seek  group  orders  against  the  other  buying  groups  in 
the  department  store  industry.  I  would  further  proiwse  that,  if  the  individual 
pricing  order  against  AMC-AWC  members  is  not  included,  we  conduct  the 
investigation  proposed  by  Commissioner  Maclntyre. 

In  this  connection,  I  would  like  to  interject  another  consideration  not  referred 
to  by  Commissioner  Maclntyre.  Rather  than  investigating  bobby-pins,  or  hot  pads, 
or  fireplace  screens,  I  would  suggest  that  the  staff  be  instructed  that  the 
Commission  requires  evidence  of  some  pattern  of  price  discriminations  of  some 
substance  in  lines  which  represent  some  degree  of  substantiality  in  the  depart- 
ment store  industry.  If  a  pattern  of  violation  is  found  in  significant  lines,  such 
as  linens,  or  white  goods  (refrigerators,  etc.)  or  furniture,  or  ready  to  wear 
items,  I  would  concur  that  we  would  be  failing  in  our  responsibility  "even  if 
the  prospective  litigation  should  be  threatened  or  predicted  to  be  long  or  costly." 
But  individual  discriminations  that  are  not  substantial,  or  do  not  affect  sub- 
stantial lines,  are  not  likely,  in  my  opinion  to  have  a  substantial  effect  on 
competition  and  therefore  do  not  represent  the  kinds  of  violations  to  which  the 
Congress  wished  the  Federal  Trade  Commission  to  address  itself. 

The  really  difficult  problem  which  the  Commission  will  face,  whether  the 
AMC-AWC  members  agree  to  a  postponed  individual  order  or  we  proceed  against 
them  individually,  is  enforcement  against  individual  violations  by  other  depart- 
ment stores  and  chains.  If  there  is  a  shortcoming  of  the  Robinson-Patman  Act 
that  bothers  me  substantially,  it  is  the  historical  inability  of  the  Commission  to 
deal,  under  the  Act,  with  problems  on  a  broader  scope. 

The  only  possibility  that  occurs  to  me.  and  I  feel  inadequate  to  judge  it.  is  a 
trade  rule' proceeding.  Is  it  feasible  to  conduct  an  investigation  into  discrimina- 
tory prices  in  the  department  store  field  which  would  show  a  general  prevalence, 
and,  from  that,  prepare  trade  rules  which  would  facilitate  enforcement  efforts? 
Are  there  any  other  methods  by  which  a  prevalence  of  price  discriminations  in 
the  department  store  industry  may  be  challenged?  Is  there  any  method  liy  which 
the  Commission  can  evaluate  discriminatory  pi-actices  in  various  industries  and 
establish  some  priorities  related  to  significance  and  substantiality?  Are  there  any 
new  recommendations  which  we  could  make  to  Congress  at  this  time  for  amend- 
ing the  Robinson-Patman  Act,  which  would  have  a  reasonable  expectation  of 
enactment? 

These  are  a  few  of  the  questions  which  I  believe  should  be  discussed  at  the 
tal)le  and  from  which  we  may  be  able  to  develop  decisions  which  we  can  all 
enthusiastically  support. 

September  20,  1965. 

Re :  Oil  Companies — Unnamed — Twin  Cities  Area  and  Northeastern  Minnesota, 
File  Xo.  621  091.5:  Skelly  Oil  Company.  File  No.  641  0049;  Sunray  D-X 
Oil  Company.  File  No.  641  00-50:  Cities  Service  Oil  Company,  File  No.  641 
0051 :  Phillips  Petroleum  Company,  File  No.  641  0052. 

From  :  Commissioner  Jones. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

SEPTEMBE31  20,  1965. 

To :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

Subject :  Oil  Companies — Unnamed — Twin  Cities  Area  and  Northeastern  Minne- 
sota, File  No.  621  0915 ;  Skelly  Oil  Company,  File  No.  641  0049 ;  Sunray  D-X 
Oil  Company,  File  No.  641  0050;  Cities  Service  Oil  Company,  File  No.  641 
0051;  Phillips  Petroleum  Company,  File  No.  641  0052;  Section  2(a) — Clay- 
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ton  Act  as  amended,  Alleged  Price  Discrimination  in  the  Sale  of  Gasoline  to 
Dealers  Located  in  Various  Areas  of  Minnesota. 

The  Bureau  of  Restraint  of  Trade  recommends  the  closing  of  the  investiga- 
tion against  the  four  captioned  oil  firms  selling  gasoline  in  the  Twin  Cities  area 
and  in  northeastern  Minnesota  because  of  insufficient  evidence  of  violation.  The 
investigating  attorneys  in  Chicago  had  recommended  issuing  a  complaint  against 
these  companies  for  "illegal  price  discrimination"  under  section  2(a). 

Investigations  disclosed  that  there  was  a  considerable  differential  in  both  the 
whole  sale  and  retail  price  of  gas  between  the  northeastern  area  of  Minnesota 
and  the  Twin  Cities  area.  This  arose  not  only  because  transportation  costs  to 
the  former  were  higher,  but  also  because  the  Twin  Cities  market  was  more 
competitive,  evidently  being  an  area  where  surplus  and  distress  gas  were  con- 
sistently channeled.  The  "Suggested  Competitive  Retail  Price"  of  Standard  of 
Indiana  probably  contributed  to  the  unstable  price  structure  of  the  Twin  Cities 
market  as  well.  When  this  was  ascertained  the  investigation  of  practices  by  the 
four  captioned  companies  was  consolidated  with  a  then  pending  complaint 
against  Standard  and  its  S.C.R.P.  plan  (dismissed  on  administrative  grounds 
by  the  Commission). 

The  results  of  the  subsequent  supplementary  investigation  to  determine  injury 
in  connection  with  the  Standard  of  Indiana  matter  were  adduced  by  the  investi- 
gating attorney  as  proof  of  injury.  Twenty-two  service  stations  in  the  north- 
eastern area  were  interviewed  and  some  76  commercial  travelers  and  vaca- 
tioners were  canvassed  by  mail.  The  former  declared  that  they  had  lost  consid- 
erable sales  to  Twin  Cities  dealers,  and  the  latter  claimed  that  they  always  pur- 
chased a  full  tank  in  the  cheaper  Twin  Cities  area  when  going  north  and  that 
they  purchased  as  little  as  possible  going  south  from  the  northeastern  area. 

The  staff  here  felt  that  this  was  insufficient  evidence  of  injury.  They  note 
that  since  the  two  areas  are  around  190  miles  apart  it  would  virtually  always  be 
necessary  to  purchase  a  full  tank  of  gas  in  any  event.  However,  they  failed  to 
examine  the  structure  of  prices  between  the  two  aeras,  a  matter  which  could 
be  of  some  moment  here.  However,  since  entering  and  exiting  commercial  trav- 
elers and  vacationers  between  these  two  areas  likely  represent  only  a  very  small 
percentage  of  the  market,  it  is  difficult  to  see  how  any  impact  on  competition 
could  be  more  than  infinitesimal,  especially  given  the  separation  of  the  two 
marekt  areas. 

I  have  discussed  this  matter  with  the  staff.  I  am  informed  that  the  staff 
would  make  this  recommendation  for  closing  irrespective  of  the  Commission's 
action  in  the  Standard  of  Indiana  case.  The  staff  also  advises  me  that  they  have 
considered  this  case  in  the  light  of  the  information  developed  at  the  oil  hear- 
ings but  cannot  nevertheless  devise  a  theory  of  liability  which  will  apply  to 
those  facts. 

In  view  of  these  considerations,  I  concur  with  the  Bureau  of  Restraint  of 
Trade  that  evidence  of  injury  has  been  insufficient  and  move  that  the  investiga- 
tion against  the  captioned  companies  be  closed.  I  agree  that  no  closing  letter 
should  be  sent. 

June  14,  1963. 

Re :  Liquid  Carbonic  Division.  General  Dynamics  Corp..  File  No.  641  6285 ;  and 
Cardox  Division  of  Chemetron,  Inc.,  File  No.  651  0102. 

From  :  Commissioner  Jones. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

June  14,  1965. 
To :  The  Commission. 

From  :  Mary  Gardiner  Jones.  Commissioner. 

Subject :  Liquid  Carbonic  Division,  General  Dynamics  Corp..  File  No.  641  0285; 
and  Cardox  Division  of  Chemetron,  Inc.,  File  No.  651  0102. 

The  attached  matter  involves  a  staff  recommendation  for  closing  of  an  investi- 
gatidii  of  the  above-named  respondents  for  allegedly  sellinsr  dry  ice  at  below  cost 
or  unreasonably  low  prices.  The  staff  recommends  that  the  complaints  and 
the  h;ilf-conipleted  investigatory  files  be  transferred  to  Justice  because  of  two 
consent  decrees  which  Justice  has  with  General  Dynamics  and  Chemetron 
prohibiting  them  from,  among  other  things,  establishing  territorially  dis- 
criminatory prices  for  the  purpose  of  destroying  competition. 
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When  this  marrer  was  first  considered  by  the  Commission,  the  Justice  Depart- 
ment wasc  ontacted  and  clearance  granted  to  the  Commission  to  proceed.  Justice 
did  not  at  that  time  tell  us  of  the  outstanding  consent  decrees.  The  Commission's 
staff  proceeded  to  investigate  this  matter  but  suspended  the  investigation  as 
soon  as  it  learned  of  the  outstanding  consent  orders. 

My  initial  feeling  was  that  we  should  continue  our  investigation,  since  below- 
cost  selling  and  territorial  price  discriminations  were  more  in  line  with  our 
investigatory  skills  than  those  of  the  Justice  Department.  However,  the  staff 
believes  that  it  is  more  appropriate  for  Justice  to  conduct  the  investigation  in 
view  of  the  outstanding  decrees.  The  staff,  at  my  request,  checked  with  Justice 
and  learned  that  it  does  not  now  have  pending  any  active  investigation  of  the 
practices  of  the  above-named  companies.  The  .Justice  Department  attorneys 
placed  their  emphasis  on  the  consent  decree  provision  that  the  territorial  price 
discriminations  must  be  "for  the  purpose  of  destroying  competition  or  eliminating 
a  competitor  in  such  part  of  the  T/nited  States."  They  consider  this  requirement 
of  showing  intent  as  posing  difficult  problems  with  respect  to  demonstrating 
noncompliance  with  the  consent  decree. 

"While  the  staff  still  believes  that  referring  the  specific  complaints  and  the  half- 
completed  files  to  Justice  may  stimulate  them  to  action,  I  believe  that  we  should 
continue  with  our  investigation  to  the  point  at  least  of  determining  whether  the 
practices  are  going  on.  In  this  connection,  it  should  be  noted  that  resiwndent  con- 
tends that  he  will  urge  a  "double  jeopardy"  argument  should  the  Commission 
take  any  action.  I  do  not  give  this  argument  any  weight.  It  should  also  be  pointed 
out,  however,  that  the  investigation  by  the  Chicago  Office  thus  far  has  not  re- 
vealed anything  of  significance.  Nevertheless,  I  still  believe  that  we  should  pro- 
ceed with  our  investigation  to  the  point  where  we  can  determine  whether  we  wish 
to  bring  an  independent  case  or  whether  .Justice  believes  that  the  evidence  is 
sufficient  to  warrant  a  contempt  action  under  its  own  consent  decree. 

I  move,  therefore,  that  the  file  be  returned  to  the  Chicago  Office  with  instruc- 
tions to  complete  the  investigation  and  to  make  sure  that  the  invesigation  is  broad 
enough  to  encompass  the  intent  part  of  the  Justice  Department's  consent  decree. 
I  am  attaching  to  this  memorandum  a  memorandum  to  me  from  our  Liaison  Offi- 
cer which  is  self-explanatory. 

memorandum: 
To:  Commissioner  Jones. 
From :  Henry  I.  Lipsky,  Liaison  Officer  and  Assistant  to  the  Director,  Bureau  of 

Restraint  of  Trade. 
Subject :  Liquid  Carbonic  Division  of  General  Dynamics  Corp..  File  No.  641  0285, 
and  Cardox  Division  of  Chemetron.  Inc.,  File  No.  651  0102. 

With  regard  to  the  above  matters,  Mr.  Franklin  Michels  posed  the  following 
questions : 

1.  Why  did  the  Department  of  Justice  give  clearance  to  the  Commission  with 
the  existence  of  consent  decrees  obtained  by  the  Department  of  Justice  against 
the  above  companies? 

2.  Why  are  we  discontinuing  the  investigation  if  tlie  Department  of  Justice 
has  outstanding  consent  decrees? 

3.  What,  if  anything,  is  the  Department  of  Justice  doing  in  regard  to  the  above 
two  companies? 

In  connection  with  the  fii'st  question  raised,  the  liaison  oflice  of  the  Federal 
Trade  Commission  informed  the  Department  of  Justice  on  IMay  6.  1964  that  the 
Commission  intended  to  conduct  the  subject  investigations.  The  Department  of 
Justice  granted  clearance  on  May  12,  1964,  without  conditions  or  comments. 

In  connection  with  the  second  question  raised,  the  recommendation  has  been 
made  that  the  Commission's  files  be  closed  and  be  referred  to  the  Department 
of  Justice.  On  the  basis  of  the  fact  that  consent  decrees  were  obtained  l>v  the 
Department  of  Justice  in  August  1963  from  General  Dynamic**  and  Chemetron. 
it  was;  the  recommendation  that  the  files  be  forwarded  to  the  Department  of 
Justice.  In  general,  the  practices  appeared  to  fall  within  the  decrees.  There- 
fore, it  would  be  more  appropriate  for  the  Department  of  Justice  to  investigate 
the  alleged  practices.  It  is  not  unusual  for  the  Department  of  Justice  initially 
to  grant  a  clearance  to  the  Commission  to  investigate  alleged  practices,  which 
may  be  generally  related  to  a  matter  involved  in  one  of  the  Department's 
decrees.  If.  after  preliminary  investigation,  it  becomes  apparent  that  the  com- 
plained of  practices  more  closely  fall  within  one  of  the  Department's  decrees, 
it  would  not  he  unusual  to  refer  the  files  to  the  Department  of  Justice  for  its 
consideration.  If  there  were  no  outstanding  decree,  there  would  not  be  a  basis 
for  referring  the  files  to  the  Department. 
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With  regard  to  the  third  question,  the  liaison  office  of  the  Department  of 
Justice  informed  the  liaison  office  of  the  Commission  during  the  week  of  May 
24.  196a  that  the  Department  did  not  have  under  active  investigation  the 
practices  of  the  above-named  companies.  On  the  basis  of  information  obtained 
from  the  attorneys  in  the  Department  of  Justice,  the  consent  decrees,  a  portion 
of  which  is  quoted  in  the  memorandum  of  March  12,  1965,  from  the  Bureau  of 
Restraint  of  Trade  to  the  Commission,  is  interpreted  narrowly.  Based  on  such 
information,  emphasis  is  placed  on  the  last  portion  of  the  quoted  paragraph 
" — for  the  purpose  of  destroying  competition  or  eliminating  a  competitor  in 
such  part  of  the  United  States:"  The  Department  of  Justice  attorneys  con- 
sider the  requirement  of  showing  intent  as  narrowing  the  scope  of  the  decrees 
as  well  as  making  it  more  difficult  to  show  non-compliance  with  that  portion 
of  the  decrees. 

While  the  investigation  which  the  Commission  intended  to  undertake,  and 
so  informed  the  Department  of  Justice,  may  have  a  general  overlapping  area, 
it  would  not  be  unusual  for  the  Department  of  Justice  to  grant  a  clearance  to 
the  Commission  for  its  investigation,  particularly  in  this  circumstance  where 
the  Department  of  Justice  attorneys  interpret  their  consent  decrees  as  being 
narrowly  drawn.  Practically,  the  Department  would  expect  the  Commission  to 
undertake  an  investigation,  under  the  noted  charges  which  are  apparently 
broader  and  to  inform  the  Department  of  Justice  at  a  later  date  of  facts,  if 
any,  which  might  indicate  non-compliance  with  the  narrower  consent  decrees. 

Respectfully  submitted, 

Henry  I.  Lipsky. 
Liaison  Officer  and  Assistant  to  the  Director, 

Bureau  of  Restraint  of  Trade. 

February  28, 1968. 
Re :  In  the  matter  of  Southern  Railway  System,  F.  531  0214 ;  Baldwin-Lima- 
Hamilton  Corp..  F.  6.")1  0145:  W.  H.  Miner,  Inc.,  F.  651  0146:  Morton  Manu- 
facturmg  Co..  F.  651  0147 :  Anisted  Industries  Inc.,  F.  651  0148 :  Standard  Car 
Truck  Co.,  F.  651  0149:  American  Seal-Cap  Cori>oration  of  Delaware,  F. 
651  0150 ;  William  S.  Hansen,  F.  651  0151 ;  Crucible  Steel  Company  of  Amer- 
ica. F.  651  0152  :  Universal  Marion  Corp.,  F.  651  0153. 

(Previously  circulated  by  Commissioner  Maclntyre  on  Feb.  7,  1968,  as  a  non- 
agenda  matter. ) 

From  Commissioner  Jones. 

To  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commis.sion's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

February  28, 1968. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 

Subject:  In  the  Matter  of  Southern  Railway  Sysstem,  F.  651  0214:   Baldwin- 
Lima-Hamilton  Corp..  F.  651  0145  :  W.  H.  Miner.  Inc..  F.  651  0146 :  INIorton 
Manufacturing  Co.,   F.   651   0147;   Amsted   Industries   Inc.,   F.   651   0148: 
Standard  Car  Truck  Co..  F.  651  0149:  American  Seal-Kap  Corporation  of 
Delaware,  F.  651  0150;  William   S.  Hansen,  F.  6.51  0151,  Crucible  Steel 
Company  of  America,  F.  651  0152;  Universal  Marion  Corp.,  F.  651  0153. 
I  move  the  addition  of  the  following  paragraph  to  the  letter  to  the  ICC 
proposed  by  the  staff.  The  paragraph  would  be  inserted  between  the  third  and 
fourth  paragraph  on  page  2. 

"Each  of  these  complaints  allege  that  the  supplier  companies  named  as  re- 
spondents made  secret  payments  to  the  Southern  Railway  System  in  exchange 
for  which  Southern  specified  the  use  of  respondent's  products  in  its  purchase 
contracts  with  independent  railroad  car  builders.  We  have  not  filed  a  complaint 
against  Southern  Railway  for  its  role  in  these  arrangements.  Since  .inrisdiction 
over  Southern  lies  exclusively  with  your  Commission,  we  have  not  pursued  the 
question  of  Southern's  culpability  for  allegedly  inducing  these  secret  rebates. 
Our  complaints  against  the  supplier  companies  are  based  upon  a  'reason  to  be- 
lieve' that  these  companies  have  violated  the  law  by  making  such  payments.  We 
are  inviting  your  attention  to  this  matter  inasmuch  as  only  your  Commission 
is  empowered  to  take  any  regulatory  action  against  Southern  which  might  be 
warranted  in  this  regard." 
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May  17,  1967. 
Re  :  File  No.  661  0169,  Oil  Companies— Unnamed. 
From :  Commissioner  Jones. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

May  17,  1967. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 
Subject :  File  No.  661  0169,  Oil  Companies — Unnamed. 

The  staff  has  submitted  its  recommendation  in  connection  with  the  preliminary 
investigation  which  they  undertook  in  May  1966  of  alleged  price-fixing  practices 
in  the  Wichita,  Kansas  area  in  connection  with  a  gasoline  price  war  going  on 
there  since  1964. 

The  investigation  disclosed  the  following  illegal — or  at  least  questionable — - 
practices  all  of  which  occurred  subsequent  to  our  petroleum  hearings : 

1.  Pressure  exerted  by  oil  companies  to  cause  dealers  to  reduce  price. 

a.  Informants   who   complained :    Watson,   Rossi,   Fry,   Larson,    Stevens, 
Keith,  Johnson. 

b.  Coverage  in  guidelines  :  pp.  .j2-53. 

2.  Pressure  exerted  by  oil  companies  to  cause  dealers  to  increase  price. 

a.  Sinclair  threatened  and  then  refused  to  renew  their  contract  with  Joy, 
a  pricing  maverick  who  sold  major  gasoline  at  private  label  prices. 

b.  Coverage  in  guidelines  :  p.  48. 

3.  Pressure  to  reduce  dealer  discretion  as  to  TEA. 

a.  Informants   who  complained :   Watson,   Costello,  Rossi,  Fry,   Stevens, 
Dennis,  Dodson,  Weidner,  Keith,  Johnson. 

b.  Coverage  in  guidelines  :  pp.  63-64. 

4.  Pressure  to  induce  dealers  to  increase  hours. 

a.  Informants  who  complained :  Fry,  Stevens,  Johnson. 

b.  No  particular  coverage  in  guidelines,  but  see  p.  63,  first  sentence  of 
Section  F. 

5.  Area  or  zone  pricing  to  dealers  by  majors. 

a.  Informants  who  complained :  Costello,  Gaines,  Nelson,  Weidner,  Shell. 

b.  Coverage  in  guidelines  :  p.  49  fC. 

6.  Discriminatory  pricing  by  jobber  discounts  to  dealers  by  mnjors. 

a.  Informants  who  complained  :  Costello,  Strange,  Chester,  Gaines,  Dahley, 
Wolf. 

— Cheatum    and    Hillman    admitted   they   got   jobber   rates   although   they 
each  had  only  one  station  and  no  tank-wagons  or  warehousing  facilities. 

b.  General  coverage  in  guidelines :  p.  49  ff. 

7.  One  informant,  Chester,  referred  to  the  use  of  a  company  station  to  discipline 
prices  in  an  area. 

The  staff  recommends — inexplicably  to  me — that  the  investigation  be  closed, 
relying  in  part  on  the  fact  that  the  market  had  settled  down  somevphat  in  Novem- 
ber 1966  as  contrasted  with  February  1965  and  July  1966.  The  staff  also  notes 
that  one  interviewee  indicated  in  1967  that  th©'1965  practices  of  American  about 
which  he  had  complained  had  abated.  I  do  not  believe  that  allegedly  illegal 
conduct  becomes  any  less  so  because  market  conditions  change  and  it  may  be 
no  longer  engaged  in. 

I  move  that  the  staff  be  directed  to  prepare  appropriate  complaints  based  on 
the  conduct  in  the  Wichita  area  disclosed  by  these  investigations  and  submit 
them  to  the  Commission  within  30  days. 


October  22,  1968. 

Re :  Precision  Universal  Joint  Corporation,  File  No.  661  0177. 

(Previously  circulated  by  Commissioner  Elman  on  October  17,  1968  as  a  non- 
agenda  matter.) 

From  :  Commissioner  Jones. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

I  am  placing  this  matter  on  the  agenda  to  discuss  the  logic  of  the  attorney 
here  who  has  recommended  no  provision  for  forwarding  additional  compliance 
reports  on  the  ground  that  the  respondent  lias  sworn  to  discontinue  the  granting 
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of  "large"  promotions  and  that  its  additional  reports  would  simply  continue  the 
same  assurances.  The  attorney  I  think  has  too  narrow  a  view  of  compliance 
powers.  Obviously  the  additional  report  is  necessary  to  verify  the  respondent's 
promise  and  equally  obviously  the  way  to  verify  this  is  not  to  solicit  another 
promise  but  to  require  respondent  to  submit  (probably  at  the  end  of  a  12  mouth 
period  for  the  next  three  years)  a  list  of  promotions  actually  engaged  in  together 
with  dollar  value  and  dollar  value  of  sales  broken  down  quarterly  if  possible 
so  that  the  promotions  can  be  evaluated  as  a  percentage  of  sales  and  their 
market  impact  can  be  readily  determined. 

Our  objective  is  a  self-executing  afiidavid.  Requiring  this  type  of  information 
tends  to  make  it  self-executing  and  militates  against  respondent's  self-interpreta- 
tive and  conclusionary  reports. 

June  14,  196S. 
Re:  (Circulated  as  a  Non-Agenda  by  Commissioner  Jones  on  June  11,  19GN.) 

From  : . 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

Memorandum 

June  14, 1968. 
To :  The  Commission. 
From :  Commissioner  Elman. 
Subject :  A.  Greenhouse,  Inc.,  Docket  No.  C-1201. 

The  staff's  recommendation  to  reject  respondents'  compliance  report  is  based 
on  an  interpretation  of  the  order  which  appears  directly  in  conflict  with  re- 
spondents' understanding  at  the  time  they  entered  into  the  consent  agreement. 
The  order  prohibits  A.  Greenhouse,  Inc.  from  : 

Receiving  or  accepting,  directly  or  indirectly,  from  any  seller,  anything 
of  value  as  a  commission,  brokerage  or  other  compensation,  or  any  allowance 
or  discount  in  lieu  thereof,  upon  or  in  connection  with  any  purchase  of 
grocery   products   for   respondents'    own    account,    or    on    purchases    made 
through  Food  Trends,  Inc.  or  Consumer  Motivation,  Inc.,  or  any  other  bro- 
kerage organization  where,  and  .so  lovfj  rt.s.  an]!  relationship  exists  bctireen 
the  lirokenuje  organization  and  the  respondents  named  herein,  either  tJiroiifjIi 
oivnership,  control,  management  or  representation.   (Emphasis  added.) 
A.  Greenhouse.  Inc.  purchases  products  through  Food  Trends.  Inc..  and  Con- 
sumer Motivation,  Inc.,  but  the  staff  finds  that  no  "relationship  exists  between 
[the  companies]   .  .  .  through  ownership,  control,   [or]  management".  The  only 
question  is  whether  a  relationship  exists  through  "representation"   (that  would 
render  the  transactions  unlawful)   by  reason  of  the  fact  that  several  full-time 
employees  of  A.  Gi'eenhouse.  Inc.  also  work  on  a  part-time  basis  for  Food  Trends. 
Inc.  According  to  respondents,  these  employees  are  employed  and  compensated 
independently  by  the  two  companies  and  the  "work  is  offered  and  accepted  on 
the  basis  of  purely  individual  decisions".  (Staff  memorandum  p.  5.) 

Prior  to  issuance  of  the  order,  the  staff  and  respondents'  counsel  discussed  the 
meaning  of  the  order,  and  particularly  the  interpretation  of  the  word  "repre- 
sentation". As  noted  on  page  8  of  the  staff"  memorandum,  counsel  for  A.  Green- 
house, Inc.  stated  in  a  letter  to  the  staff  : 

We  'call  your  attention  to  the  word  'representation'  which  appears  at  the 
end  of  the  first  portion  of  the  order  which  does  not  appear  in  the  Guercio 
order.  We  assume  that  this  icord  means  'agcncif  us  recognized  and  (tcfined 
under  the  common  law,  and  if  so.  ice  hare  no  objection  to  its  inclusion. 
You  will  note  that  our  original  submission  proscribed  any  agency  relation- 
ship between  my  clients  and  the  broker  organization.  (Emphasis  added.) 
The  staff'  did  nothing  to  dispel  this  interprel.itioii.  and,  in  fact,  stated  in  an 
earlier  memorandum  to  the  Commission  : 

"Respondents'  coun.sel  have  properly  assumed  that  this  additional  wording 
is  to  cover  the  agency  relationships."  (Staff  memorandum,  p.  S. ) 
Now,  although  the  staff  finds  that  no  agency  relationship  exists  between  the 
two  companies  through  the  use  of  conunon  employees,  it  rejects  this  interpreta- 
tion of  the  order  as  too  narrow.  It  now  considers  that  the  use  of  common  em- 
ployees violates  the  order  despite  the  lack  of  any  agency  relationship.  Thus,  on 
page  10  of  its  memorandum,  the  staff  states  : 
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On  the  assumption  that  it  was  tlie  intention  of  the  Commission  by  its 
order  to  prohibit  tlie  utilization  of  common  employees  by  and  between  either 
of  the  named  respondent  brokerage  companie.s  and  A.  Greenhouse,  Inc.,  we 
recommend  rejection  of  the  report  of  Compliance. 
I  find  this  grossly  unfair.  To  have  accepted  the  consent  order  with  respondents' 
express  understanding  that  only  an  agency  relationship  was  prohibited,  and  now 
to  expand  the  order  based  on  an  amorphous  "intention  of  the  Conmiission"  that 
was  never  communicated  to  respondents,  constitutes,  as  I  see  it,  ijost  hoc  amend- 
ment of  the  order. 

Accordingly.  I  move  that  respondents'  compliance  report  be  accepted  and 
that  respondents  be  so  advised. 

(Non-staff) 

March  13,  1964. 
Ee  :  Ernest  E.  Fadler  Company.  Inc.,  File  621  0300. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restrain  of  Trade,  rec- 
ommends that  this  matter  be  closed  on  the  ground  of  the  insubstantiality  of  the 
practice  concerned.  The  proposed  re.spondent  was  charged  with  allegedly  receiv- 
ing illegal  brokerage,  directly  or  indirectly,  on  purchase  of  fresh  citrus  fruits 
and  other  produce  in  violation  of  Section  2(c)  of  the  Robinson-Patman  Act. 

From  :  Everette  Maclntyre.  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  memorandum  attached. 

mbuiokandum 

March  13,1964. 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject:  Ernest  E.  Fadler  Company,  Inc.  (Fadler),  File  621  0300, 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  rec- 
ommends that  the  file  be  closed. 

Fadler  is  a  Missouri  corporation  operating  solely  as  a  produce  broker.  Broker- 
age payments  for  the  fiscal  years  1960  and  1961,  ranged  from  $130,000  plus,  to 
$127,000  plus.  Fadler  was  charged  with  allegedly  receiving  illegal  brokerage, 
directly  or  indirectly,  on  purchases  of  fresh  citrus  fruits  and  other  produce  in 
violation  of  Section  2(c)  of  the  Robinson-Patman  Act.  The  investigation  estab- 
lished that  in  sales  made  for  January  1,  1959,  through  IMarch  20,  1962,  seven 
transactions  showed  that  Fadler  made  a  profit  beyond  his  normal  brokerage  fee, 
and  in  all  seven  instances  the  additional  profits  were  realized  from  one  of  the 
following  three  methods :  overcharging  for  thermo-cooling  or  top  ice ;  reinvoicing 
customer  at  a  higher  delivered  price ;  or  overcharging  for  freight.  The  extra  prof- 
its realized  ranged  from  $11.60  to  $75.00.  Based  on  these  facts,  the  staff  concludes 
that  while  Fadler  technically  violated  Section  2(d)  of  the  Robinson-Patman  Act, 
the  violations  constitute  only  a  few  unintentional  instances,  and  did  not  establish 
a  pattern  of  conduct  that  would  require  corrective  action,  and  recommends  that 
the  file  be  closed,  and  that  the  applicant  and  proposed  respondent  be  advised  of 
this  action. 

I  concur  in  the  recommendation  and  so  move. 

Everette  MacIntyre,  Commissioner. 


(Xon-StafiE) 

February  25,  1964. 

Re  Kay  Windsor  Frocks,  Inc.,  et  al.,  Docket  5735  and  File  621  0817. 

From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

The  Compliance  Division,  Bureau  of  Restraint  of  Trade,  recommends  that  file 
621  0817  be  closed  and  a  copy  of  the  memorandum  in  this  file  be  incorporated  in 
Docket  5735.  The  compliance  investigation  established  overpayments  to  two  ac- 


1424 

counts  in  1961  (Wieboldt's  and  Altman's).  The  staff  observes  that  while  Windsor 
has  been  under  almost  constant  surveillance  and  is  taking  care  that  it  favors  no 
customer  in  promotional  payments,  it  appears  that  there  are  probably  no  current 
violations  upon  which  to  predicate  further  proceedings  *  *  *",  and  recommends 
that  the  file  be  closed.  The  staff  notes  that  since  these  two  customers  were 
selected  as  some  of  the  most  favored  in  1960-61,  and  the  reported  payments  made 
by  counsel  in  August  of  '63,  do  not  show  any  gross  favoritism,  it  is  concluded 
that  respondent  is  keeping  its  promotional  allowance  payments  on  proportionally 
equal  terms.  Under  the  circumstances,  I  am  not  satisfied  with  the  investigation 
conducted  concerning  promotional  allowances  made  in  1962,  and  move  that  the 
matter  be  returned  to  the  Bureau  with  the  direction  that  supplemental  compli- 
ance investigation  be  conducted  to  determine  whether  respondent  is  complying 
with  the  Commission's  order.  See  attached  memorandum  by  the  Division  of  Com- 
pliance, Bureau  of  Restraint  of  Trade,  dated  February  4,  1964. 


(Non-Staff) 

December  16, 1964. 
Re  File  621  0824  Consolidated  Foods  Corporation,  Lawson  Milk  Company  Divi- 
sion ;  File  621  0825  Kroger  Company  ;  File  621  0826  Thorofare  Markets,  Inc. ; 
File  621  0827  Jewel  Tea  Company ;  File  621  0828  National  Tea  Company ; 
File  621  0829  A  &  P ;  File  621  0830  Consolidated  Foods  Corporation  Eagle 
Food  Centers,  Inc.,  Subsidiary ;  File  621  0831  Loblaw,  Inc. 
From :  Everett  Maclntyre,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memorandum 

December  16, 1964. 
To :  The  Commission. 
From  :  Everette  Maclntyre,  Commissioner. 

Subject:  File  621  0824  Consolidated  Foods  Corporation,  Lawson  Milk  Company 
Division ;  File  621  0825  Kroger  Company ;  File  621  0826  Thorofare  Markets, 
Inc. ;  File  621  0827  Jewel  Tea  Company ;  File  621  0828  National  Tea  Com- 
pany ;  File  621  0829  A  &  P :  File  621  0830  Consolidated  Foods  Corporation, 
Eagle  Food  Centers,  Inc.,  Subsidiary ;  File  621  0831  Loblaw,  Inc. 
The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  recom- 
mends that  the  above-numbered  files  be  closed  because  of  insufllcient  evidence 
of  violation. 

These  eight  matters  originated  as  a  result  of  alleged  price  wars  waged  in 
the  retail  sale  of  white  bread  in  Peoria,  Illinois,  and  western  Pennsylvania,  and 
Involved  alleged  area  price  discrimination  in  violation  of  Section  2(a)  of  the 
Clayton  Act,  as  amended,  and  sales  below  cost  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act. 

The  Commission  authorized  a  Section  6(b)  investigation  of  the  practices  cover- 
ing the  period  May  1,  1961  through  November  30,  1961.  Proposed  respondents 
filed  special  reports  during  the  summer  of  1962.  This  information  appears  in 
chart  form  in  the  buff  file. 

After  the  material  was  analyzed,  the  files  were  sent  to  the  Chicago  Field  Ofiice 
to  determine  the  amount  of  competitive  injury  which  might  have  been  inflicted 
by  the  alleged  Illinois  price  war.  This  investigation  was  discouraged  by  the 
applicant,  Illinois  Bakers  Association,  and  other  interested  parties,  and  the 
files  were  returned  to  Headquarters. 

In  reviewing  the  files,  it  appears  that  proposed  respondent,  Lawson  Milk 
Division  of  Consolidated  Foods  did  not  operate  stores  in  either  of  the  areas 
involved.  The  Eagle  Food  subsidiary  of  Consolidated  Foods  operated  only  one 
store  in  the  areas  and  this  one  was  closed  on  November  18,  1961.  Thorofare 
Markets,  Inc.  operates  no  stores  in  Illinois  and  does  not  sell  the  bread  involved 
in  its  Pennsylvania  stores. 

In  the  Peoria  area,  the  pricing  information  submitted  by  Kroger  is  limited. 
The  prices  indicate,  however,  that  at  no  time  did  they  drop  below  tbe  prices  of 
National  Tea  Company  and  Jewel  Tea  Company,  and  it  is  obvious  that  Kroger 
was  meeting  the  competition  of  these  two  firms.  Kroger's  costs  of  bread  produc- 
tion were  submitted,  but  no  figures  were  given  on  distribution  costs,  but  in 
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analyzing  the  statistics,  the  inference  is  drawn  that  Kroger's  costs  are  above 
the  costs  of  production  and  distribution.  In  the  western  Pennsylvania  area, 
evidence  of  below  cost  selling  by  Kroger  is  meager,  and  from  the  cost  figures  sub- 
mitted, it  may  be  assumed  that  Kroger  sold  its  16  oz.  loaf  of  bread  below  cost 
when  the  retail  price  was  10^,  but  this  price  occurred  only  during  3  weelis  of  the 
7  month  period  covered  by  the  special  report.  Other  evidence  indicates  one  in- 
stance of  price  discrimination  occurred  during  a  one  week  period,  when  one  store 
charged  10^  per  16  oz.  loaf  of  bread,  while  other  stores  in  this  area  were  charging 
150. 

It  appears  that  A  «&  P  prices  for  the  bread  involved  were  the  same  throughout 
both  the  Peoria  and  western  Pennsylvania  areas,  and  no  evidence  was  developed 
with  respect  to  sales  below  cost. 

Evidence  of  possible  violations  of  law  in  the  western  Pennsylvania  ai-ea  indi- 
cates that  Loblaw  sold  its  one  pound  loaf  of  bread  in  2  of  its  122  stores  during  an 
eight  week  period  at  below  cost  and  a  one  week  promotion  in  15  other  stores  at 
below  cost :  Loblaw  also  sold  its  one  pound  loaf  at  higher  prices  in  western  Penn- 
sylvania than  in  central  Illinois ;  it  also  allowed  stores  in  nine  Pennsylvania 
counties  the  benefit  of  16  days  of  24  oz.  bread  loaf  promotions  which  were  dis- 
allowed in  stores  in  other  Pennsylvania  counties  during  the  7  month  price  study. 

Evidence  established  with  respect  to  possible  violations  in  Illinois,  indicates 
that  Jewel  Tea  Company  maintained  a  slight  difference  between  prices  in  central 
Illinois  and  in  Chicago ;  National  Tea  Company  maintained  a  consistent  price 
differential  in  this  area  on  its  16  oz.  bread  loaf. 

The  staff  notes  that  when  recently  contacted,  the  applicant,  Illinois  Bakers 
Association,  discouraged  further  investigation  and  expressed  satisfaction  with 
the  Commission's  investigation  as  it  was  instrumental  in  the  early  discontinuance 
of  the  complained  of  practices. 

Based  on  these  circumstances,  the  staff  recommends  that  the  files  be  closed  and 
that  no  closing  letters  be  sent  t©  applicant  Kenny's  Food  Market  and  proposed 
respondents. 

I  am  submitting  this  matter  to  the  Commission  for  consideration  and  action. 

EvEEETTE  MacInttre,  Commissioner. 


(Non-Staff) 

January  22,  1964. 
Re  :  Dodge  Division,  Chrysler  Corporation,  File  631  0242. 

This  matter  involves  an  alleged  coercion  of  franchised  dealers  to  use  a  single 
advertising  agency.  The  Bureau  of  Restraint  of  Trade  recommends  that  the 
file  be  closed  for  "Insufficiency  of  Proof". 
From  :  Evrette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
This  matter  is  of  such  importance  as  to  warrant  the  consideration  and  action 
of  the  Commission  at  the  table.  See  attached  memorandum. 

memorandum 

January  22,  1964. 
From :  The  Commission. 
To  :  Everette  Maclntyre,  Commissioner. 

Subject:    Dodge  Division   (Dodge),  Chrysler  Corporation   (Chrysler),  File  631 
0242. 

The  Division  of  General  Trade  Restraints,  Bureau  of  Restraint  of  Trade, 
recommends  that  the  file  be  closed  for  "Insufficiency  of  Proof". 

The  Washington  Representative  of  Advertising  Age,  on  behalf  of  unidentified 
small  advertising  agencies,  complained  that  the  Dodge  Division  of  Chrysler, 
through  coercion  of  its  franchised  dealers,  compelled  them  to  join  regional 
advertising  associations  and  to  place  advertising  with  Batten,  Barton,  Durstine 
and  Osborn,  Inc.  (BBBO)  of  New  York,  thereby  precluding  Dodge  dealers  from 
placing  advertising  with  agencies  of  their  own  choice,  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act. 

The  investigation  established  that  for  the  last  decade.  Dodge  dealers  in  some 
thirty  metropolitan  centers  had  formed  associations  to  pool  regular  contributions 
from  members  for  the  purpose  of  cooperative  advertising.  The  associations  were 
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commonly  known  as  "Retail  Selling  Associations"  (RSA).  On  the  invoices  of 
each  vehicle  delivered  to  an  association  member,  Dodge  billed  an  additional 
amoimt  of  $15.00  and  itself  contributed  $6.00  per  vehicle  to  a  common  pool  of 
all  RSA  funds.  The  advertising  committee  of  each  regional  association  was 
authorized  to  select  the  advertising  agency  to  act  in  its  behalf.  Dodge's  contribu- 
tions to  this  fund  in  1961,  amounted  to  $437,000,  and  its  national  advertising 
expenditure  through  BBDO  amounted  to  $7,197,921. 

Chrysler,  like  other  automobile  manufacturers,  used  different  national 
advertising  agencies  for  each  of  its  major  automobile  lines.  In  1963,  Dodge 
decided  upon  a  new  program,  referred  to  as  "Dodge  Regional  Advertising 
Associations"  (DRAA),  designed  to  collect  funds  for  cooperative  advertising. 
While  no  directive  or  statement  specifically  indicates  that  dealers  are  required 
to  become  members  of  an  association  or  required  to  engage  BBDO  as  its 
advertising  agency,  all  funds  raised  for  advertising  are  based  upon  membership 
and  contributions  by  the  dealers.  All  respondents  directives  to  regional  personnel 
reflect  the  assumption  of  100%  dealer  participation ;  all  procedural  directives, 
including  DAA  Accounting  Procedure,  embody  the  assumption  that  BBDO  will 
be  engaged  by  each  regional  association.  One  June  23,  1963,  in  the  16  regions 
where  regional  associations  exist,  or  are  being  organized,  2,006  of  2,299  Dodge 
dealers  have  signed  membership  agreements  with  the  local  DAA  association.  Of 
29  dealers  interviewed  in  the  Midwest,  none  acknowledged  that  any  form  of 
coercion  had  been  exercised  on  them  by  the  manufacturer's  agents.  Twelve  of 
these  dealers  refused  membership  and  stated  that  they  had  no  intention  of 
joining  the  local  associations.  No  evidence  was  established  indicating  that  the 
proposed  respondent  cancelled  or  terminated  any  contract,  franchise,  or  agree- 
ment with  any  dealer  or  threatened  to  do  so  because  of  the  refusal  of  the  dealer 
to  engage  the  advertising  services  of  BBDO. 

In  support  of  the  dealer  associations  who  have  engaged  BBDO,  proposed 
respondent  states  that  BBDO  handles  Chrysler's  national  advertising  and  has 
advanced  knowledge  of  factory  advertising  plans ;  has  information  concerning 
other  successful  group  and  promotional  activities ;  has  knowledge  of  Dodge 
products :  has  information  concerning  factory  prepared  advertising  material  and 
accessibility ;  and  is  able  to  cut  production  costs  through  means  of  circulating 
art  work,  and  other  expensive  items  through  the  branches  of  the  agency.  House 
counsel  for  Chrysler  states,  "There  have  been  no  contracts  between  either 
Chrysler  Corporation  or  Chrysler  Motors  Corporation  and  Batten,  Barton, 
Durstine  &  Osborn,  Inc.,  i-elating  to  any  dealer  cooperative  advertising  program, 
and  no  such  contract  now  exists.  There  have  been  no  commissions  or  any  other 
financial  benefits  received  by  either  Chrysler  Corporation  or  Chrysler  Motors 
Corporation  from  Baten,  Barton,  Durstine  &  Osborn,  Inc.,  on  dealer  advertising 
placed  through  it." 

The  staff  notes  that  the  practice  complained  of  has  existed  among  the  manu- 
facturers of  motor  vehicles  since  1934,  when  the  first  Ford  dealers  fund  was 
organized.  Since  then  only  one  successful  suit  has  been  brought  involving 
coercion  of  dealers.  In  U.S.  v.  General  Motors  Corp.  (7th  Cir.)  [1940-1943  Trade 
Cases  56,120.  56,139]  121  F.  2d  376.  it  was  shown  that  defendant's  purpo.se  was 
to  control  the  financing  essential  to  the  wholesale  purchase  and  retail  sale  of 
GM  cars.  In  order  to  accomplish  this,  the  conspirators  resorted  to  concerted 
action  and  coercion. 

The  distinction  between  the  General  Motors  case  and  the  most  recent  ones 
involving  advertising  used  in  the  sale  of  automobiles  is  set  out  in  Miller  Motors, 
Inc.  V.  Fm'd  Motor  Co.,  1957  Trade  Cases,  63,  663  (see  page  4  of  the  Bureau's 
memorandum). 

After  considering  the  proposed  respondent's  position  in  the  industry  and  the 
absence  of  any  tangible  evidence  of  coercion  the  staff  is  of  the  opinion  that  it 
appears  reasonable  for  the  corporation  to  handle  its  advertising  through  a 
single  agency  in  order  to  realize  not  only  maximum  advantages  to  itself,  but  also 
to  the  dealers  participating  in  the  cooperative  advertising  program.  Based  on 
these  circumstances  the  Bureau  recommends  that  the  file  be  closed,  and  closing 
letters  omitted. 

I  concur  in  the  recommendation  and  so  move. 

EvERETTE  MacInttre,  Commissioner. 
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[Non-StafE] 

March  6, 1964. 
Ke  :  Safeway  Stores,  et  al.,  File  641  0149. 

This  matter  is  before  us  as  a  result  of  a  complaint  alleging  that  Safeway 
Stores,  Inc.,  of  Lewiston,  Idaho,  and  Dairy  Gold  Co-op  (a  supplier)  were  delib- 
erately undercutting  prices  of  dairy  products  in  Lewiston  and  maintaining 
higher  prices  in  other  markets. 

From :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  b6  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

Memorandum 

March  6, 1964. 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  Safeway  Stores,  et  al.,  File  No.  641  6149. 

This  matter  is  before  us  as  a  result  of  a  complaint  made  by  Golden  Grain 
Dairy  (Golden)  of  Lewiston,  Idaho.  The  Commission  was  requested  by  United 
States  Senator  Frank  Church  of  Idaho  and  Idaho  State  Senator  Carl  C.  Moore  to 
investigate  this  matter.  Senator  Moore  had  alleged  that  Safeway  Stores,  Inc., 
of  Lewiston,  Idaho,  and  Dairy  Gold  Co-op  (a  supplier)  were  deliberately  under- 
cutting prices  of  dairy  products  in  Lewiston  and  maintaining  higher  prices  in 
other  markets.  There  was  a  suggestion  in  the  letter  of  a  possibility  of  a  price- 
fixing  conspiracy  between  these  two  companies  and  possibly  illegal  price 
discrimination. 

On  the  basis  of  a  very  limited  investigation,  the  Division  of  Discriminatory 
Practices,  Bureau  of  Restraint  of  Trade,  recommends  that  the  file  be  closed  for 
the  lack  of  evidence,  and  that  letters  to  this  effect  be  sent  to  the  applicant,  the 
Safeway  Stores,  to  Idaho  State  Senator  Moore  and  to  United  States  Senator 
Frank  Church  advising  them  of  such  action. 

The  investigation  established  that  Golden,  an  independent  dairy  in  the  Lewis- 
ton,  Idaho  area,  enjoyed,  over  a  period  of  years,  a  unique  and  favorable  posi- 
tion in  a  local  market  where  the  price  of  milk  at  retail  grocery  stores  was  tra- 
ditionally the  same  as  the  home  delivered  price.  Prior  to  June  1963  retail  prices 
for  fluid  milk  were :  Gallon  jug,  92  cents ;  half  gallon  jugs,  47  cents ;  paper  car- 
tons (retailed  out-of-store),  50  cents  per  half  gallon,  25  cents  per  quart.  In 
August  1963,  Safeway  introduced  a  secondary  brand  of  milk.  Blossom  Time,  in 
error  at  46  cents  per  half  gallon  carton,  which  was  increased  to  48  cents  in  one 
week.  The  paper  carton  was  selling  at  1  cent  above  the  glass  jug  and  threatened 
the  traditional  advantage  enjoyed  by  retail  home-delivery  in  Lewiston. 

It  was  established  that  the  milk  being  sold  in  Lewiston,  Idaho  by  Safeway 
is  purchased  in  that  area  from  Darigold  Farms,  a  co-op  of  producers  in  the 
area. 

Both  Lucerne  and  Blossom  Time  are  Safeway  "private  labels."  Both  are 
bottled  for  Safeway  by  Darigold  Farms,  Inc.,  at  its  Spokane  plant.  The  Safeway 
store  in  Lewiston  has  never  handled  Darigold's  regular  brand  of  milk.  The 
daily  test  sheets  in  Safeway's  division  office  files  show  that  Blossom  Time 
has  a  minimum  of  8.5  butterfat  and  will  average  from  3.5  to  3.6,  whereas  Lucerne 
has  a  minimum  of  3.8  butterfat.  The  division  manager,  Mr.  Pringlo,  indicated 
that  Safeway  paid  less  for  Blossom  Time  than  for  Lucerne.  However,  he  would 
not  give  the  exact  prices  or  the  price  differential  without  permission  from 
Safeway's  home  office.  No  effort  was  made  to  obtain  further  pricing  information 
from  Safeway  or  Darigold  Farms. 

Safeway's  Lewiston  store  sells  Golden  Grain  milk  in  addition  to  Lucerne 
and  Blossom  Time.  Mr.  Pringle  stated  that  the  Golden  Grain  milk  outsells  both 
private  label  milks  in  the  Lewiston  store. 

It  appears  from  the  record  of  the  investigation  that  the  applicant,  like  small 
processors  and  distributors  of  dairy  products  in  other  ai'eas,  is  quite  con- 
cerned over  the  trend  in  the  pricing  of  milk  through  stores.  In  other  words, 
it  is  concerned  that  its  retail  home  delivery  sales  will  be  in  jeopardy  if  the 
margin  in  the  prices  between  the  milk  sold  through  ihe  stores  and  the  milk 
delivered  to  homes  i-;  increased  to  the  point  to  induce  housewives  to  buy  their 
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milk  throusli  stores  rather  than  have  it  delivered  to  homes.  The  Coaimission 
is  aware  that  this  is  a  common  complaint  from  small  processors  and  distributors 
in  other  areas.  It  is  recalled,  for  example,  that  the  Cream  Crest  Dairy  of  Green- 
ville, Michigan,  has  complained  about  Borden's  milk  being  sold  through  Kroger 
stores  and  other  such  outlets  at  very  low  prices,  and  allegedly  at  prices  below 
cost,  to  the  damage  of  home  delivery  sales.  Many  of  these  complaints  are 
based  on  the  suspicion,  and  in  some  instances  charges,  that  the  retail  store 
operators  are  favored  with  supplies  from  their  sources  at  discriminatory  prices. 
In  some  investigations  the  Commission  has  established  facts  supporting  such 
suspicions.  In  other  situations,  the  Commission  has  established  that  the  retailers 
were  the  ones  taking  losses  on  the  sales  of  milk  through  the  stores. 

It  is  difficult  from  the  meager  record  established  in  this  case  to  determine 
what  the  facts  are  on  these  crucial  points.  Moreover,  it  does  not  appear  that 
even  if  we  were  to  develop  evidence  of  all  of  the  facts  relevant  to  this  single 
situation  in  Lewiston,  Idaho,  that  we  would  thereby  gain  &.  perspective  suflBcient 
to  permit  a  judgment  on  whether  Safeway  Stores,  Inc.  is  in  violation  of  Section 
3  of  the  Federal  Trade  Commission  Act  because  of  the  part  it  has  played  in 
these  situations.  The  problem  is  one  the  solution  of  which  cannot  be  found 
through  this  investigation  in  Lewiston,  Idaho. 

In  view  of  these  circumstances,  it  would  seem  to  me  that  the  Commission 
would  be  somewhat  "sweeping  this  matter  under  the  rug"  if  it  were  to  attempt 
to  make  a  judgment  on  this  meager  record  from  la  single  marketing  community. 
To  do  so  would  not  l)e  taking  as  much  as  a  knothole  view,  perhaps  not  even 
as  much  as  a  pinhole  view,  of  the  problem  we  know  to  be  before  us  in  all  of 
the  complaints  which  have  been  called  to  our  attention. 

For  these  obvious  reasons  I  cannot  reach  a  judgment  on  this  case.  I  am 
unable  to  determine  from  this  record  whether  Safeway  Stores  is  guilty  or 
not  guilty  of  an  unfair  method  of  competition  or  an  unfair  act  or  practice  in 
commerce.  Also,  I  am  unable  to  determine  whether,  if  it  is  guilty,  it  was  aided 
and  abetted  in  that  guilt  by  any  other  party,  such  as  Darigold. 

Therefore,  I  believe  that  the  problems  should  be  further  considered  and 
further  investigated  by  consolidation  with  other  investigations  and  other  com- 
plaints of  a  similar  character  regarding  Safeway  Stores. 

EvERETTE  MacIntyre,  Commissioner. 


(Staff) 

November  25, 1964. 
Re :  Thompson  Ramo  Wooldridge,  Inc.,  File  841  0189. 

See  attached  memorandum. 
From  :  Everette  MacIntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

MEMORANDUM 

November  25.  19G4. 
To :  The  Commission. 

From  :  Everette  MacIntyre,  Commissioner. 
Subject:  Thompson  Ramo  Wooldridge,  Inc.    (Thompson),  File  841  0189. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade, 
recommends  that  the  file  be  closed  based  on  an  assurance  of  discontinuance  under 
Section  1.21  of  the  Commission's  Rules  of  Practice.  The  matter  involves  price 
discrimination  and  resale  price  maintenance  in  violation  of  Section  2(a)  of  the 
Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission  Act.  Thompson 
manufactures  automotive  replacement  parts,  etc.  which  are  sold  to  original 
equipment  manufacturers  (OEM)  and  in  the  "aftermarket".  In  February  1959. 
the  Commission  issued  an  order  prohibiting  respondent  from  discriminating  in 
price  between  OEM  and  "aftermarket"  customers  by  allowing  OEM  customers 
di.scounts  as  high  as  45.06%  over  Thompson  distributors.  Thompson  cost  justified 
38.15%  and  the  order  was  related  to  the  percentage  of  the  discount  that  was  not 
cost  .justified.  A  charge  involving  discrimination  in  price  between  "aftermarket" 
distributors  by  use  of  a  non-retroactive  annual  volume  discount  was  dismissed. 
having  been  cost  justified. 
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In  May  1956,  Federal-Mogul  Corp.  (Federal-Mogul),  Thompson's  major  com- 
petitor, consented  to  an  order  involving  price  discrimination  in  the  "after- 
market".  In  September  1961,  Federal-Mogul  submitted  a  revised  compliance  re- 
port almost  identical  to  Tlnompson's  "aftermarket"  program,  claiming  that  it 
had  instituted  the  program  to  meet  Thompson,  as  that  portion  of  the  Thompson 
program  had  been  considered  by  the  Commission  in  the  original  Thompson 
proceeding. 

In  July  1964,  the  AVashington  Field  Office  recommended  that  complaint  issue 
charging  Thompson  with  violation  of  Section  2(a)  of  the  Clayton  Act,  based  on 
the  theory  that  Thompson's  internal  redistribution  allovpance  of  4%  resulted  in 
a  discrimination  between  multi-outlet  and  single  outlet  distributors ;  and  that 
the  non-retroactive  annual  volume  rebate  was  discriminatory  between  competing 
distributors  as  well  as  between  distributors  competing  with  jobbers. 

Coimsel  for  Thompson  in  a  conference  with  the  staff  advised  that  they  were 
anxious  to  settle  the  matter  without  litigation  and  would  prepare  a  proposal 
under  §1.21  of  the  Commission's  Rules  of  Practice.  The  settlement  offer  elimi- 
nated the  internal  redistribution  allowance  and  jobber  contracts,  thereby  remov- 
ing any  charge  of  resale  price  maintenance.  An  affidavit  confirming  the  elimina- 
tion of  the  resale  price  maintenance  practices  signed  by  the  Vice  President  and 
General  Manager  appears  in  the  file.  Thompson  agreed  to  abandon  in  its  en- 
tirety the  internal  redistribution  allowance  program.  Copies  of  the  revised  dis- 
tributor franchise  appear  in  the  file.  Thompson  agreed  to  abandon  all  of  its  jobber 
franchise  agreements  and  will  advise  all  distributors  and  jobbers  purchasing 
replacement  parts  that  it  will  no  longer  franchise  any  jobbers  purchasing  from 
its  distributors  (see  counsel's  letter  of  October  3,  1964). 

If  the  Commission  approves  and  accepts  the  settlement  offer,  the  staff  has 
prepared  a  letter  advising  Thompson  that  pursuant  to  the  settlement  agreement, 
Thompson  is  requested  to  provide  the  Commission  within  60  days  after  receipt 
of  the  letter,  the  following  material :  (1)  an  affidavit  to  the  effect  that  the  prac- 
tices involved  have  been  in  fact  discontinued;  (2)  a  complete  explanation  of 
your  new  program  of  distribution,  with  particular  emphasis  on  the  changes  re- 
sulting from  your  discontinuance  of  the  practices  in  question;  and  (3)  copies  of 
all  contracts  or  franchise  agreements  in  use  in  the  sale  of  your  automotive  re- 
placement parts,  subsequent  to  the  discontinuance. 

Based  on  these  circumstances,  the  Bureau  concludes  that  the  settlement  offer 
includes  everything  that  could  be  accomplished  by  litigation  and  recommends  its 
acceptance.  The  Division  of  Compliance  prefers  to  have  an  order  issued  against 
Thompson  for  use  in  processing  the  Federal-Mogul  case,  but  agrees  that  this 
method  of  disposing  of  the  Thompson  matter  will  be  of  some  value  in  dealing 
with  Federal-Mogul. 

In  considering  the  facts  presented  herein,  I  am  of  the  opinion  that  they  are 
of  such  importance  as  to  warrant  the  consideration  and  action  of  the  Commis- 
sion at  the  table,  and  I  so  move. 

EvEKETTE  MacIntyre,  Commissioner. 


December  12, 1967. 
Re :  Southern  Railway  System,  F.  651  0214 ;  Baldwin-Lima-Hamilton  Corpora- 
tion, F.  651  0145;  W.  H.  Miner,  Incorporated,  F.  651  0146;  Morton  Manu- 
facturing Company,  F.  651  0147 ;  Amsted  Industries,  Incorporated,  F.  651 
0148;  Standard  Car  Truck  Company,  F.  651  0149;  American  Seal-Kap  Cor- 
poration of  Delaware,  F.  651  0150;  William  S.  Hansen,  F.  651  0151 ;  Crucible 
Steel  Company  of  America,  F.  651  0152 ;  Universal  Marion  Corporation,  F. 
651  0153. 

From  :  Everette  MacIntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memokandum 

December  12, 1967. 
To :  Commission. 
From  :  Commissioner  MacIntyre. 

Subject :  In  the  Matter  of :  Southern  Railway  System,  File  No.  631  0214 :  Bald- 
win-Lima-Hamilton Corporation,  File  No.  651  0145;  W.  H.  Miner,  Incor- 
porated,   File   No.    651   0146;    Morton    Manufacturing   Company,    File    No. 
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651  0147:   Amsted  Industries  Incorporated,  File  No.  651  0148;   Standard 
Car  Truck  Company ;  File  No.  651  0149 ;  American  Seal-Kap  Corporation  of 
Delaware,  File  No.  651  0150;  William  S.  Hansen,  File  No.  651  0151;  Crucible 
Steel  Company  of  America,  File  No.  651  0152  ;  Universal  Marion  Corporation, 
File  No.  651  0i53. 
This  matter  concerns  the  granting  of  secret  rebates  by  manufacturers  of  rail- 
road car  component  parts  used  in  the  construction  or  repair  of  railroad  cars  to 
Southern  Railway  System  in  violation  of  Section  2(c)  of  the  Robinson-Patman 
Act  and  Section  5  of  the  Federal  Trade  Commission  Act. 

Briefly,  Southern,  when  drafting  specifications  upon  which  competitive  bids 
by  railroad  car  builders  (contractors)  would  be  based,  would  specify  the  parts 
of  a  component  manufacturer  to  be  used  in  the  particular  project.  Southern, 
however,  would  only  specify  the  parts  of  a  particular  manufacturer  if  that 
manufacturer  paid  a  secret  rebate  to  Southern  on  the  amount  of  parts  purchased 
from  the  manufacturer  by  the  contractor.  The  rebates  were  never  paid  to  or 
through  the  contractor,  who  paid  the  manufacturer's  list  price,  but  would  be 
paid  directly  to  Southern.  The  products  involved  are  "railroad  specialty  prod- 
ucts" which  are  completely  standardized. 

The  staff  is  proceeding  under  a  Section  5  theory  because  it  considers  such 
rebates  to  be  in  the  area  of  commercial  bribery  rather  than  price  discriminations. 
In  those  instances  in  which  rebates  were  effected  through  commissioned  repre- 
sentatives, the  staff  has  included  a  Section  2(c)  charge  and  corresponding 
paragraph  in  the  order. 

Ten  cases  are  before  the  Commission  : 

1.  Southern  Railroad  System,  File  No.  631  0214- 

The  staff  recommends  closing  this  file  because  of  lack  of  jurisdiction  and  that 
no  closing  letter  be  sent  because  the  ICC  is  presently  conducting  an  investiga- 
tion of  the  company  concerning  this  practice. 

2.  American  Seal-Kap  Corporation,  Chicago  Raihcay  Equipment  Company 
Division.  File  No.  651  015Q. 

The  staff  recommends  closing  this  file  because  Chicago  Railway  Equipment 
Company  is  no  longer  in  existence  and  American  Seal-Kap  (now  AMK  Corpora- 
tion), for  all  practical  purposes,  is  no  longer  involved  in  the  manufacture  or 
sale  of  railroad  car  component  parts. 

3.  W.  H.  Miner,  Incorporated,  File  No.  651  OI46;  Amsted  Industries,  Incorpo- 
rated, File  No.  651  OlJfS;  William  S.  Hansen,  d/b/a  A.  Stucki  Company,  File  No. 
651  0151;  Crucible  Steel  Company  of  America,  File  No.  651  0152;  Universal 
Marion  Corporation,  Scullin  Steel  Division,  File  No.  651  0153. 

With  respect  to  these  cases  the  staff  has  negotiated  substantially  similar 
consent  agreements  for  each  firm  under  the  old  Rules  of  Practice.  It  recommends 
approval  as  to  content  and  return  to  the  staff  for  renegotiation  of  agreements 
in  the  form  required  by  the  new  Rules  of  Practice. 

Basically,  the  orders  proscribe  the  granting  of  secret  rebates  to  Southern 
as  being  in  violation  of  Section  5.  However,  with  the  exception  of  the  W.  H. 
Miner  case.  File  No.  651  0146,  because  of  the  use  of  commissioned  i-epresenta fives 
to  pass  rebates  on  to  Southern,  the  orders  in  addition  proscribe  the  payment  of 
any  commission,  brokerage,  etc.,  in  violation  of  Section  2(c)  of  the  Robinson- 
Patman  Act. 

4.  Baldwin-Lima-Hamilton  Corporation,  File  No.  631  0214;  Standard  Car 
Truck  Company,  File  No.  651  0149;  Morton  Manufacturinff  Company,  File  No. 
651  0147. 

With  respect  to  these  cases  the  staff  recommends  the  issuance  of  a  complaint 
because  of  proposed  respondents'  unwillingness  to  negotiate  a  settlement.  In  the 
first  two  cases.  Baldwin  and  Standard  Car,  the  complaint  charges  a  violation 
of  Section  5  and  attached  are  appropriate  notice  orders.  The  reason  the  staff"  is 
recommending  a  Section  5  theory  in  these  cases  (as  well  as  the  executed  consent 
agreements)  is  that  due  to  the  secrecy  of  the  rebates  the  staff  considers  them  in 
the  area  of  commercial  bribery  rather  than  price  discounts.  In  addition,  the 
staff  feels  that  it  would  be  unlikely  that  a  Section  2(a)  violation  could  be  estab- 
lished because  competition  between  railroads  (secondary  level)  is  limited  at  best 
and  competition  between  manufacturers  (primary  level)  w;is  injured  with  re- 
spect to  only  one  customer  (Southern).  Moreover,  the  staff  feels  that  the  Section 
5  theory  would  permit  more  expeditious  disposition  of  these  cases.  Orders  based 
on  the  Section  5  theory  nevertheless  specifically  include  the  proviso  that  Sections 
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2(a)  and  2(b)  defenses  of  the  Robinson-Patnian  Act  are  applicable.  The  staff 
feels  inclusion  of  the  proviso  is  necessary  "because  [it  isj  not  aware  of  any 
decision  holding  that  cost  justification  or  meeting  competition  mwit  be  con- 
sidered valid  defenses  in  any  Section  5  proceeding."  This  is  included  because 
the  orders,  while  aimed  at  the  secret  and  confidential  nature  of  the  rebates  and 
prohibit  these  outright,  in  addition  contain  a  paragraph  prohibiting  rebates 
granted  to  induce  the  purchase  of  the  rebate-grantor's  products,  unless  such 
rebates  can  be  justified. 

Inasmuch  as  Morton  utilized  a  commissioned  representative  as  a  conduit  to 
pass  on  the  rebates,  the  complaint  against  it — in  addition  to  the  Section  5  charge — 
includes  a  Section  2(c)  charge  and  corresponding  paragraph  in  the  notice  order. 

The  staff  believes  that  subsequent  to  the  issuance  of  complaints  in  these  cases 
proposed  respondents  will  desire  to  dispose  of  these  matters  through  the  consent 
settlement  procedure  and  that  "In  the  event  these  proposed  respondents  refuse 
to  accept  consent  orders,  these  matters  are  substantially  ready  for  trial  on  the 
merits'." 

5.  Two  proposed  respondents — Morton  Mannfacttiring  Company,  File  No.  651 
0147,  and  Sfandard  Car  Truck,  File  No.  651  0149 — have  requested  informal  dis- 
position of  this  matter  via  the  as.surance  of  voluntary  compliance  procedure.  The 
staff  I'ecommends  tliat  these  requests  be  rejected. 

In  view  of  the  substantial  amount  of  litigation  which  may  arise  out  of  the.se 
matters  I  am  placing  this  matter  on  the  agenda  for  a  full  discussion  at  the  table. 

EvEBETTE  MacIntyee,  Conwiissioner. 


April  11,  1968. 
Re :  File  661  0068,  In  the  matter  of  Unnamed  Beet  Sugar  Manufacturers. 

See  the  attached  memorandum. 
From  :  Everette  Maclntyre.  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  reque.'it  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

April  11,  1968. 
To :  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject:  File  661  0068,  In  the  Matter  of  Unnamed  Beet  Sugar  Manufacturers. 

In  May  of  196.5,  Senator  Milton  R.  Young  transmitted  a  complaint  that  all 
sugar  factories  regardless  of  location  were  quoting  the  same  delivered  price  to 
any  given  destination.  The  charge  was  in  effect  that  sugar  manufacturers  were 
engaging  in  delivered  pricing  resulting  in  price  discrimination  contrary  to  the 
holding  of  the  Staley  and  Corn  Products  cases. 

The  case  arose  out  of  a  complaint  that  a  multiple  basing  point  system  was  dis- 
criminating against  beet  sugar  production  in  the  Red  River  Valley  area  of  North 
Dakota  and  Minnesota.  The  Bureau  of  Restraint  of  Trade  previously  recom- 
mended that  the  investigation  be  closed  because  of  the  excessive  cost  of  an  inves- 
tigation and  the  fact  that  the  sugar  industry  was  closely  regulated  by  the  De- 
partment of  Agriculture.  At  that  time  the  Commission  was  no  satisfied  that  there 
was  sufficient  data  to  meaningfully  evaluate  the  recommendation  for  closing. 
This  matter  was  therefore  remanded  to  the  Bureau  of  Economics  to  answer  the 
following  que.^tions : 

1.  Does  the  Sugar  Act  dictate  a  resort  to  a  system  of  delivered  pricing? 

2.  What  effect  would  a  Commission  proceeding  have  on  the  Department  of 
Agriculture's  administration  of  the  Sugar  Act? 

?>.  Is  there  a  sufficient  likelihood  of  anticompetitive  effects  to  justify  a  Com- 
mission investigation  of  the  sugar  industry? 

The  Bureau  of  Economics  advi.ses  that  the  Sugar  Act  does  not  require  a  de- 
livered pricing  system,  but  that  if  the  Commission  were  to  successfully  challenge 
delivered  pricing  in  this  industry,  then  according  to  the  Department  of  Agricul- 
ture it  would  be  necessary  to  subsidize  certain  beet  sugar  growers  and  processors 
who  would  be  disadvantaged  by  such  a  change  in  the  pricing  system.  In  the 
opinion  of  the  Department  of  Agriculture  an  amendment  to  the  present  law 
would  be  required  to  permit  such  subsidies.  The  Bureau  of  Economics  is  also 
of  the  view  that  the  Commission  should  not  at  this  time  initiate  an  inve.stigation 
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because  some  firms  in  tlie  industry  particularly  on  the  West  Coast  have  switched 
from  delivered  pricing  to  an  f.o.b.  system.  The  staff  feels  that  this  development 
should  be  evaluated  before  further  proceedings. 

It  is  the  view  of  the  Bureau  of  Economics  that  the  multiple  basing  point  pric- 
ing system  has  anticompetitive  effects  and  leads  to  economic  inefficiency  because 
it  minimizes  location  advantages  and  promotes  unnecessary  cross  hauling.  Fur- 
ther, the  basing  point  pricing  system  may  bolster  price  stability  and  restrict  the 
role  of  price  in  adjusting  comi>eting  market  forces.  Because  much  of  the  industry's 
production  capacity  is  located  in  coastal  areas  freight  absorption  is  an  important 
element  in  sugar  distribution  under  the  basing  point  system.  According  to  the 
Bureau,  delivered  pricing  systems  tend  to  promote  price  stability  because  the 
seller  who  doubts  that  he  can  increase  his  sales  by  cutting  prices  can  do  so  by 
absorbing  freight.  Price  cuts  would  apply  to  all  of  the  sales  with  the  result  that 
if  sales  did  not  expand  his  total  revenues  would  fall.  Freight  absorption  on  the 
other  hand  reduces  the  return  on  only  a  part  of  the  refiner's  total  sales  and  if  his 
mill  net  realization  on  each  sale  exceeds  his  marginal  cost,  his  total  revenues 
will  increase. 

The  Bureau  states  that  the  delivered  pricing  system  is  basically  inefficient 
because  it  increases  distribution  costs  and  tends  to  perpetuate  uneconomic  plant 
locations  and  uneconomic  utilization  of  capacity.  Further,  delivered  pries  result 
in  higher  costs  for  customers  in  favorable  locations.  At  first  glance,  therefore, 
this  would  appear  to  be  a  fruitful  area  for  Commission  activity.  The  Bureau, 
however,  apparently  feels  that  conditions  are  not  as  bad  as  they  might  be  since 
there  has  been  some  departure  from  delivered  pricing  in  the  industry  and  there- 
for a  tentative  movement  toward  price  compeitition. 

Further,  as  already  noted,  representatives  of  the  Department  of  Agriculture 
have  indicated  that  a  prohibition  by  the  Commission  of  the  delivered  pricing 
system  in  this  industry  at  this  time  would  probably  require  subsidization  of 
certain  sugar  producers.  In  that  connection  it  was  pointed  out  that  there  is  no 
provision  for  such  subsidization  under  the  Sugar  Act  or  other  existing  legisla- 
tion. One  may  infer,  therefore,  that,  should  the  Commission  proceed  against 
delivered  pricing  in  the  sugar  industry  at  this  time,  it  would  lead  to  a  collision 
with  the  Department  of  Agriculture  with  the  prospect  that  the  action  by  this 
agency  would  not  result  in  meaningful  remedial  effect.  On  the  contrary,  it  ap- 
pears that  the  prospect  would  be  the  opposite,  namely,  a  revision  of  the  sugar 
Act  so  as  to  prohibit  Commission  action  in  this  area. 

In  idealistic  expression  there  are  those  who  proudly  salute  the  fluttering 
banner  of  antitrust  or  bow  in  reverence  in  its  retreat.  They  are  included  in  a 
greater  number  who  submit  to  pragmatism,  I  am  not  unmindful  of  all  of  these 
things.  Therefore,  I  concur  in  the  recommendation  for  closing  this  matter  and 
so  move, 

EvERETTE  MacIntyre,  Commissioner. 


Re :  Tov  Catalogs.  D.  7971,  D.  SlOO,  D.  8231,  D.  8240,  D.  825.5,  D.  8259,  File  653 
7061,  643  7014, 
The  attached  memorandum  is  for  consideration  with  previous  circulations : 
Non-agenda  circulation  from  this  office,  June  6,  1969. 
Agenda  circulation  from  Commissioner  Jones,  June  11,  1969. 

From  :  Everette  MacIntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade, 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda, 

memorandum 

June  13,  1969. 
To :  Commission. 

From  :  Everette  MacIntyre,  Commissioner. 
Subject :  Toy  Catalogs. 

On  June  6,  1969,  I  circulated,  non-agenda,  my  motion  that  the  staff  be  directed 
to  prepare  an  appropriate  order  rescinding  the  cease  and  desist  orders  now  out- 
standing against  toy  catalog  publishers  which  were  the  subject  of  the  show  cause 
order  issued  by  the  Commission  on  January  15,  1969.  I  was  under  the  impression 
that  my  circulation  was  relatively  clear  and  straightforward.  Evidently  I  was 
wrong.  For  on  June  11,  1969,  Commissioner  Jones  put  this  matter  on  the  agenda 
stating : 
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"I  had  thought  that  this  matter  had  been  finally  disposed  of  in  accordance  with 
the  minutes  of  April  30th." 

A  summary  of  our  recent  actions  in  these  matters  may  be  in  order.  On  January 
15,  1969,  the  Commission  issued  an  order  requiring  a  number  of  respondents  ^ 
to  show  cause  why  the  Commission  should  not  reopen  this  proceeding  for  the 
purpose  of  rescinding  their  orders  and  dismissing  the  complaints.  Answers  were 
filed  to  the  show  cause  order  and  none  objected  to  such  cancellation.  No  order 
has  yet  been  filed  actually  rescinding  the  cease  and  desist  orders  in  question. 
In  short,  it  is  time  to  take  these  proceedings  off  dead  center.  Furthermore,  my 
office  has  been  informed  by  the  staff  that  a  number  of  inquiries  have  been  re- 
ceived from  those  concerned  inquiring  as  to  the  statue  of  the  orders  in  question. 

The  minute  of  April  30th  to  which  Commissioner  Jones  refers,^  according  to 
my  reading,  directed  action  only  with  respect  to  the  advisory  opinions  outstand- 
ing in  this  industry.  This  matter  not  having  been  finally  disposed  of,  I  renew 
my  motion  of  June  Gth. 

EvEKETTE  MacIntyre,  CommissioneT. 


September  20,  1967. 
Re :  Docket  8100.  In  the  Matter  of  ATD  Catalogs,  Inc. 
From :  Everette  MacIntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  the  attached  memorandum. 

memoeandum 

Sb:ptembeb  20,  1967. 
To :  Commission. 

From  :  Everette  MacIntyre,  Commissioner. 
Subject :  Rosenwasser  letter — ATD  Catalogs,  Inc.,  Docket  8100. 

The  Rosenwasser  letter  of  June  22,  addressed  to  all  the  Commissioners,  brings 
the  toy  catalog  matters  to  a  head.  The  Commission  will  have  to  make  up  its 
mind  whether  it  is  going  to  enforce  its  previous  rulings  on  this  matter  in  connec- 
tion with  the  independent  catalogs  or,  failing  that,  whether  all  the  orders  in 
this  area  including  those  relating  to  jobber-affiliated  catalogs  should  be  rescinded. 
It  seems  to  me  that  Rosenwasser  has  a  valid  complaint  that  making  jobber- 
affiliated  catalogs  such  as  ATD  live  up  to  the  requirements  of  the  statute  is 
unconscionable  when  the  law  is  not  enforced  as  to  the  publishers  claiming  inde- 
pendent status. 

The  root  of  the  problem,  has  lain  in  the  fact  that  the  Commission  simply  has 
had  insufficient  data  about  the  actual  operations  of  the  independent  catalogs  to 
determine  whether  their  activities  come  within  the  scope  of  the  statute.  In  this 
connection,  the  TPC  hearing  gave  little  concrete  information  on  the  actual  opera- 
tion of  the  independents.  In  effect,  there  was  a  stalemate  between  the  jobber 
related  catalogs,  such  as  ATD,  asserting  the  independents  could  not  be  inde- 
pendent as  a  matter  of  law,  and  the  allegedly  independent  catalogs  arguing  to  the 
contrary.  This  led  to  the  Commission's  policy  statement  on  this  subject  which 
did  not  promulgate  a  per  se  rule  on  the  point,  but  outlined  those  circumstances 
whose  existence  would  justify  the  conclusion  that  the  independents'  activities 
are  within  the  scope  of  the  statute. 

Prominent  among  these  are  : 

1.  The  indication  that  the  payments  for  advertising  by  the  manufacturer  are 
conditioned  on  the  value  of  orders  placed  with  the  advertising  manufacturer 
by  the  jobbers  buying  the  catalog  or  that  the  purchase  volume  of  these  jobbers 
is  guaranteed. 

2.  Consulting  payments,  namely,  payments  to  jobbers  by  independent  pub- 
lishers for  help  in  the  selection  of  merchandise  to  be  advertised. 

Assuming  either  or  both  of  those  factors  can  be  demonstrated,  I  believe  there 
is  sufficient  nexus  between  advertising  payments  of  the  manufacturers  and  the 
jobbers  so  as  to  bring  the  jobbers  even  in  the  case  of  the  independent  catalogs, 


1  Docket  7971,  Iiidividualized  Catalogs,  Inc.,  et  al.;  Docket  8100,  ATD  Catalogs,  Inc., 
et  al.j  Docket  82.31.  Santa's  Official  Toy  Premte,  Inc.,  et  nl. ;  Docket  8240,  BilUi  d-  Ruth 
Promotion,  Inc.,  et  al.;  Docket  8255,  United  Variety  Wholesalers,  et  al.;  and  Docket  8259, 
Santa's  Playthings,  Inc.,  et  al. 

2  Docket  8100,  ATD  Catalogs,  Inc.,  et  al. ;  File  643  7014,  Haywood  Publishing  Company; 
and  File  653  7061,  /.  Lodge  Catalogs,  Inc. 
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into  a  customer  relationship  within  the  scope  of  Section  2(d).  It  seems  to  me 
that  the  consulting  payments  and  the  advertising  guarantees  are  the  crucial 
points,  although  Mr.  Rosenwasser's  other  allegations  should  be  explored.  If  they 
could  be  documented  in  the  course  of  a  field  investigation,  then  obviously  action 
should  be  taken.  Failure  to  explore  these  issues  fully  in  a  field  investigation 
would  be  manifestly  unfair  to  ATD.  Mr.  Rosenwasser  has,  in  effect,  provided  a 
manual  for  investigating  whether  such  guarantees  and  consulting  payments 
exist.  The  real  question  is  whether  the  Commission  is  determined  to  make  an 
adequate  investigation.  To  ensure  an  expeditious  investigation  by  staff  members 
well  acquainted  with  the  industry,  the  personnel  of  the  Division  of  Compliance 
with  previous  responsibility  in  this  area  should  actively  participate  in  the  field 
investigation,  irrespective  of  whether  tlie  particular  independent  is  already 
under  order.  Further,  I  believe  it  will  be  necessary  to  ensure  that  an  accountant 
be  assigned  to  the  investigation  at  the  outset  and  that  he  also  actively  partici- 
pate in  the  field  investigation.  On  a  reading  of  the  Rosenwasser  letter,  it  appears 
that  accounting  help  may  well  play  the  most  important  part  in  this  investigation 
if  it  is  initiated.  I  would  like  to  emphasize  my  conviction  that  what  is  required 
here  is  a  searching  field  investigation  to  determine  what  the  independents  actu- 
ally do.  Experience  indicates  that  further  public  hearings  or  requiring  reports 
from  the  industry  will  not  enable  the  Commission  to  go  behind  the  rhetoric  of 
the  parties  to  this  industry  dispute.  Should  there  be  a  successful  investigation, 
the  Commission  might  then  at  last  be  able  to  take  a  clear  cut  position  on  the 
legal  status  of  the  independent  publishers. 

Accordingly,  I  move  that  the  Division  of  Compliance  and  the  Division  of 
Accounting  be  directed  to  initiate  an  investigation  in  accord  with  the  views 
outlined  above. 

EvERETTE  MacInttre,  Commissioner. 


March  4, 1969. 
Re:  Docket  No.  8100,  In  the  Matter  of  ATD  Catalogs,  Inc.,  and  Toy  Catalog 

Publishers. 
From  Everette  Maclntyre,  Commissioner. 
To :  Secretary  Kuzew. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

March  4, 1969. 

To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 

Subject:  Docket  No.  8100.  In  the  Matter  of  ATD  Catalogs,  Inc.  and  Toy  Catalog 
Publishers. 

Arnold  Rosenwasser,  on  behalf  of  ATD,  has  filed  an  answer  to  the  show  cause 
order  why  the  order  outstanding  against  that  respondent  should  not  be  rescinded. 
Rosenwasser  has  summarized  aptly,  I  think,  the  Commission's  confused  relation- 
ship with  this  industry.  Assuming  that  he  manages  to  get  sufficient  publicity,  the 
Commission's  actions  in  this  area  might  well  become  a  cause  celebre. 

Essentially  Rosenwasser  takes  the  position  that  the  Commission  is  now  trying 
to  Avash  its  hands  of  this  industry  after  having  turned  it  upside  down  with  ten 
years  of  enforcement  activity.  He  claims,  in  effect,  that  the  Commission  has  no 
moral  right  to  do  so  since,  as  a  practical  matter,  it  will  simply  be  impossible  to 
restore  the  status  quo  ante. 

He  spells  out  at  great  length  what  I  stated  in  my  dissent  to  the  show  cause 
order,  namely,  the  Commission's  advisory  opinions  and  failure  to  delineate  to 
legal  status  of  the  so-called  independent  toy  catalog  publishers  have  put  the 
affiliated  catalogs,  such  as  ATD.  at  a  decided  competitive  disadvantage.  He 
further  notes  that  simply  rescinding  the  order  against  ATD  will  not  improve  its 
competitive  position.  It  will  take  more  than  this  to  resore  the  interest  of  manu- 
facturers in  affiliated  catalogs  in  ATD. 

He  takes  the  position  that  the  independents  have  used  the  advisory  opinions 
as  a  weapon  against  affiliated  catalogs,  such  as  ATD.  and  that  it  will  take 
"more  than  abstract  pontifications  and  cancellations  of  ancient  orders  ...  to  over- 
come a  decade  of  industry-wide  brain  washing."  He  quite  rightly  construes  the 
show  cause  order  as  an  indication  that  the  Commission  is  attempting  to  throw 
this  problem  into  limbo,  contending  this  is  a  problem  which  will  not  go  away. 
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He  does  not  challenge  the  rescission  of  ATD's  order  but  states  that  the  Com- 
mission should  go  further  in  order  to  right  the  competitive  balance.  In  his  view, 
the  following  steps  should  be  taken  : 

(1)  The  advisory  opinions  should  be  rescinded. 

(2)  The  cease  and  desist  orders  against  manufacturers  bearing  on  the  toy 
catalog  problem  should  also  be  rescinded  as  a  natural  corollary  of  the  rescissions 
of  the  orders  against  the  catalog  companies  (I  think  he  has  a  point  here,  par- 
ticularly if  the  Commission  fails  to  take  steps  to  clear  up  the  legal  ambiguity  on 
the  dichotomy  between  independents  and  jobber  affiliated  catalogs). 

(3)  Industrywide  Guides  should  formulate  standards  specifically  focusing  on 
the  problem  presented  by  the  independent  catalogs. 

In  this  connection  the  suggestion  for  a  Guide  on  this  subject  proposed  by 
Rosenwasser  has,  I  believe,  considerable  merit  since  it  would  make  clear  that 
so-called  independents  are  within  the  scope  of  the  law  when  certain  indicia  of 
jobber-affiliation  is  present,  even  when  there  is  no  jobber  ownership.^ 

It  is  my  view  that  the  Commission  should  take  Mr.  Rosenwasser  seriously. 
The  industry  may  not  be  large  but  once  having  set  this  train  of  events  into 
motion,  the  Commission  has  no  moral  right  to  walk  away  as  it  evidently  intends 
to  do.  Should  Mr.  Rosenwasser  pi-ess  his  case  in  an  astute  and  aggressive  man- 
ner, the  Commission  could  well  become  subjected  to  painfully  embarrassing 
publicity. 

Mr.  Rosenwasser's  letter  of  February  12,  1969,  which  he  filed  in  response  to 
the  Commission's  show  cause  order  issued  January  15.  1969,  was  forwarded  not 
only  to  the  Commission  but  to  me  and  each  of  the  other  Commissioners.  For  that 
reason  I  am  not  duplicating  it  for  further  circulation  at  this  time.  However,  I 
urge  that  it  be  reviewed  and  seriously  considered. 

EvEKETTE  MacIntyre,  Conimissioner. 


April  11,  1969. 
Re  :  Docket  8100,  In  the  Matter  of  ATD  Catalogs,  Inc.,  et  al. 
See  the  attached  memorandum. 

From  :  Everette  MacIntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

memorandum 

April  11,  1969. 
To :  Commission. 

From  :  Everette  MacIntyre,  Commissioner. 
Subject :  Docket  No.  8100,  In  the  Matter  of  ATD  Catalogs,  Inc.,  et  al. 

This  matter  is  before  the  Commission  on  respondents'  answers  to  the  show 
cause  order  providing  for  the  rescission  of  the  cease  and  desist  orders  running 
against  six  toy  catalog  publishers  and  their  jobber  members.  Service  was  not 
effectuated  in  a  substantial  number  of  cases.  Evidently  not  a  few  of  the  re- 
spondents have  gone  out  of  business. 

Those  respondents  filing  an  answer  do  not  oppose  rescission  of  their  orders. 
Two  recipients  of  advisory  opinions,  claiming  status  as  independent  publishers, 
however,  contend  strenuously  that  the  advisory  opinions  giving  the  green  light 
to  their  operations  should  not  be  rescinded. 

The  answers  to  the  show  cause  order  and  the  statements  requesting  that  the 
advisory  opinions  on  this  subject  not  be  rescinded  again  bring  into  focus  the 
larger  question  before  the  Commission.  That  issue  is  simply  whether  this  agency 
in  fact  intends  to  enforce  the  law  in  this  industry.  If  I  read  the  intentions  of 
the  majority  correctly,  it  is  unlikely  that  any  further  enforcement  effort  will  be 
expended  here.  In  that  event,  however,  the  Commission's  statement  in  the  show 
cause  order  pledging  continued  efforts  to  seek  compliance  with  the  law  through 
informal  enforcement  procedures  and  reserving  the  right  to  issue  complaints  is 
as  a  practical  matter  misleading. 


^  E.g.,  preparation  of  a  list  of  jobbers  associated  with  the  catalog  publisher  and  presen- 
tation of  such  list  to  a  manufacturer  In  an  attempt  to  secure  advertising  payments,  and  an 
understanding  on  the  part  of  the  manufacturer  that  advertising  payments  are  to  be 
guaranteed  or  conditioned  on  the  purchaser  volume  of  the  customer-jobbers  distributing  the 
catalog,  etc. 
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In  my  view  the  majority  committed  a  serious  error  when  it  failed  to  approve 
my  motion  that  the  staff  be  authorized  to  seek  the  informal  settlements  recom- 
mended by  the  Compliance  Division's  memorandum  of  September  4.  19(58.'  The 
show  cause  order  issued  January  15,  1969,  providing  for  rescission  of  the  cease 
and  desist  orders  coupled  with  the  meaningless  generalizations  contained  therein 
on  the  subject  of  further  enforcement  activity  has  obviously  confused  the 
industry.  The  Commission  should  therefore  seize  this  last  opportunity  to  clear 
up  the  resulting  confusion.  If  the  majority  is  of  the  view  that  no  further  effort 
should  be  expended  on  this  industry  then  it  should  issue  an  explicit  statement 
to  that  effect.  Adherence  to  the  spirit  of  the  Freedom  of  Information  Act  requires 
no  less.  On  the  other  hand,  if  the  Commission  does  intend  to  continue  surveillance 
of  toy  catalog  publishers  as  the  show  cause  order  of  January  15.  19G9.  seems  to 
imply  then  certain  steps  will  have  to  be  taken  if  such  oversight  is  in  fact  to 
be  meaningful.  The  first  step  would  be  to  rescind  the  advisory  opinions  rendered 
to  toy  catalog  publishers  claiming  independent  status.  The  second  would  be 
to  issue  guides  specifically  focusing  on  the  dichotomy  between  jobber  affiliated 
and  independent  publishers  in  this  industry. 

In  my  view,  the  arguments  presented  for  retaining  the  advisory  opinions  in 
effect  have  little  validity.  Taking  into  consideration  the  information  developed 
by  the  field  investigation  of  the  toy  catalog  industry  whose  results  are  sum- 
marized in  the  staff  memorandum  of  September  4.  1968.  it  is  plain  that  these 
advisory  opinions  were  in  fact  improvidently  granted.  As  the  staff  states,  "the 
advisory  opinions  given  to  the  "independents,"  while  validly  based  on  factual 
representations  which  subsequently  proved  to  be  only  in  part  true  or  correct, 
have  been  misused  by  'independents'  to  the  competitive  detriment  of  jobber- 
owned  or  "affiliated  companies."  The  fact  that  these  advisory  opinions  have 
been  misused  as  a  competitive  weapon  against  jobber  affiliated  catalogs  is  made 
plain  by  a  letter  of  March  23.  1967.  from  Oakes  Catalogs  to  the  Tonka  Corpora- 
tion, a  toy  manufacturer.  In  pertinent  part.  Oakes  states  in  that  letter : 

"Our  attorneys  have  advised  us  that  the  Commission's  statement  makes  a 
legally  significant  distinction  between  independent  catalogs  on  the  one  hand,  and 
jobber-owned  or  affiliated  publications,  on  the  other  band.  They  point  out  that, 
according  to  the  statement,  the  requirements  of  the  Robiuson-Patman  and 
Federal  Trade  Commission  Acts  are  applicable  to  advertisers'  payments  to  a 
jobber-owned  or  affiliated  catalog  published,  but  are  not  applicable  to  advertisers' 
payments  to  an  independent  catalog  publisher.  Consequently,  our  attorneys  state 
advertisers  in  an  independent  catalori  need  not  hring  their  advertising  payments 
within  a  co-operative  advertising  plan."    (emphasis  supplied) 

Oakes,  as  the  letter  makes  clear,  made  this  statement  although  acknowledging 
that  in  some  cases  the  extent  of  the  advertising  payments  is  conditioned  on  the 
sales  of  the  advertised  products  by  jobbers  distributing  the  catalogs.  Clearly, 
the  Commission  was  unaware  of  that  fact  when  the  advisory  opinion  was 
granted  and  equally  obvious  is  the  fact  that  Oakes'  operations  have  violated  the 
law.  The  Commission's  erroneous  advice  has  resulted  in  a  competitive  imbalance 
in  the  industry  which  it  would  be  unconscionable  to  ignore. 

Accordingly.  I  move  that  the  Commission  rescind  the  cease  and  desist  orders 
now  in  effect,  rescind  the  advisory  opinions  now  outstanding  in  this  industry, 
and  that  the  staff  be  directed  to  draft  guides  focusing  specifically  on  the  problems 
of  this  industry. 

EvERETTE  MacInttre,  Commissioner. 


September  20. 1968. 

Re:  File  651  0126.  In  the  matter  of  The  "Weatherhead  Company. 
From :    Everette    Maelntyre.    Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 


1  See  my  pircnlntion  of  October  11.  1968. 
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memorandum 

September  20, 1968. 
To :  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  File  No.  G.51  012G,  In  the  Matter  of  The  Weatherhead  Company. 

Tne  investigation  in  this  case  disclosed  that  "Weatherhead,  a  firm  engaged 
in  the  business  of  producing,  selling  and  distributing  industrial  fittings  and  re- 
lated products  such  as  valves,  hose  ends,  hose  assemblies  and  regulators  used  in 
the  transmission  and  control  of  fluid  power  products  discriminated  in  price 
through  volume-quantity  discounts  ranging  from  5  to  23%.  Weatherhead  revised 
its  volume-quantity  discount  by  providing  that  in  the  case  of  one  order  per 
month  distributors  could  place  an  order  at  the  maximum  discount  irrespective 
of  the  quantity  ordered.  To  insure  that  the  revised  discount  program  will  be 
functionally  available  to  its  distributors,  Weatherhead  apparently  has  eliminated 
many  of  its  distributors  who  in  the  past  have  either  been  unwilling  or  unable 
to  purchase  and  stock  Weatherhead's  fittings  in  the  quantities  necessary  to 
qualify  for  the  discounts.  On  the  basis  of  its  revised  volume-quantity  discount 
plan,  respondent  requested  that  this  matter  be  closed  informally  by  an  assur- 
ance of  compliance.  The  Commission  rejected  that  request  and  issued  its  com- 
plaint under  the  consent  order  procedure. 

The  staff  and  respondent  have  now  negotiated  a  consent  order.  The  executed 
agreement,  however,  differs  substantially  from  the  notice  order  going  out  with 
the  complaint  and  I  have  serious  doubts  about  its  effectiveness.^ 

Specifically,  the  order  provides  that  respondent  with  respect  to  a  number 
of  .specifically  enumerated  parts,  such  as  brass  inverted  fittings  "and  related 
products  regularly  maintained  in  the  inventory,  by  Weatherhead  Indu.strial 
Distributors  pursuant  to  Weatherhead's  Industrial  Distributor  Policy"  is  to 
cease  and  desist  from  discriminating  in  the  price  of  such  products  by  selling 
to  some  purchasers  at  net  prices  higher  than  the  prices  charged  their 
competitors. 

The  order  further  provides  that  "all  other  products"',  i.e..  those  not  regularly 
maintained  in  inventory  pursuant  to  Weatherhead's  Industrial  Distributor 
Policy  shall  be  offered  ou  uniform  terms  and  conditions  of  sale  di-sclosed  to 
all  industrial  di<!tributors. 

The  proposed  order  presents  a  number  of  difficulties.  The  phi'ase  "regularly 
maintained  in  the  inventory,  .  .  .  pursuant  to  Weatherhead  Industrial  Dis- 
tributor Policy"  is  ambiguous.  Clearly,  it  modifies  "related  products"  but  it  may 
also,  as  noted  by  the  Division  of  Consent  Orders,  modify  the  products  specifi- 
cally enumerated  in  the  order  such  as  brass  inverted  fittings.  The  memorandum 
of  the  Division  of  Consent  Orders  suggests  that  this  is  the  interpretation  of 
Weatherhead's  counsel.  Obviously,  the  order  is  unacceptable  until  this  ambiguity 
is  cleared  up. 

Furthermore,  it  appears,  as  the  Division  of  Consent  Orders  recognizes,  that 
the  "regularly  maintained  in  inventory"  phrase  in  effect  would  permit  respond- 
ent to  contract  or  expand  the  scope  of  the  order  by  its  actions  pursuant  to 
its  distributor  policy.  Whether  or  not  respondent  would  be  acting  in  good  faith 
in  this  connection  is  irrelevant.  Clearly,  the  scope  of  Commission  orders  should 
not  rest  on  so  evanescent  a  basis. 

In  addition,  this  phra.'^e  could  be  con.strued  as  incorporating  Weatherhead's 
revised  discount  plan  in  the  order.  This  would  make  a  future  proceeding  most 
awkward  should  the  Commission  later  determine  that  the  Weatherhead  Indu.s- 
trial  Distributor  Policy  has  been  implemented  in  violation  of  the  law. 


1  The  first  paragraph  of  the  consent  order  proposed  by  respondent  provides  as  follows  t 
"IT  18  ORDERED  that  respondent.  The  Weatherhead  Company,  a  corporation,  and  its 
officers,  representatives,  agents  and  employees,  directly  or  through  any  corporate  or  other 
device,  in  or  in  connection  with  the  sale  and  distribution  of  brass  Inverted,  Compression, 
S.A.E.,  Mini-Barb.  Pipe.  Self- Align,  Knnrl-On,  Sermeto  and  Air  Brake  Fittings  ;  Auto  and 
Industrial  valves  :  steel  and  stainless  steel  Ermeto.  J.I.C.  and  Pipe  fittings.  Reusable  Hose 
Ends.  Swivel  Adapters,  Swage  Ends  and  Bulk  Hose,  ntid  related  products  regularly  main- 
tained in  the  inventory,  by  Weatherhead  Industrial  Distributors  pursuant  to  Weatherhead 
Industrial  Distributor  Policy  in  commerce,  as  "commi^rce"  is  defined  In  the  amended 
Claytcm  Act,  do  forthwith  cease  and  desi.'^-f  from  discriiiiinatiufi.  directly  or  indirect! v,  in 
the  price  of  such  products  of  like  grade  and  quality  bv  selling"  to  some  "purchasers  at  net 
prices  higher  than  net  prices  charged  any  other  purchaser  who,  in  fact,  competes  in  the 
resale  and  distribution  of  respondent's  afore-identified  products  with  the  purchasers 
paying  the  higher  net  prices,  provided,  however,  that  all  other  products  sold  to  such 
industrial  distributors  shall  be  offered  on  uniform  terms  and  conditions  of  sale  disclosed 
to  all  industrial  distributors."  (Emphasis  supplied). 
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The  staff  by  memorandum  of  February  16,  196S,  recognized  this  difhculty, 
stating  that  whetlier  the  respondent's  revised  discount  program  would  be  in 
compliance  with  Section  2(a)  or  with  any  Section  2(a)  order,  the  Commission 
might  issue,  would  be  a  question  difficult  to  answer  at  this  time,  since  '"it  would 
appear  that  valid  conclusions  may  be  drawn  only  after  an  investigation  is  con- 
ducted to  determine  how  the  revised  program  is  actually  implemented  by 
Weatherhead"  (Memorandmn  to  the  Commission  from  Francis  A.  O'Brien,  dated 
February  16,  1968,  p.  35).  The  staff's  reservations  of  February  16,  are  well 
taken.  In  my  view,  the  Commission  should  not  in  effect  approve  the  revised 
discount  policy  by  incorporating  it  by  reference  in  the  order. 

The  revised  discount  plan  whereunder  any  distributors  appointed  by  Weather- 
head  may  place  one  order  a  month  at  the  maximum  discount  irrespective  of 
the  quantity  ordered  may  well  be  non-discriminatory.  Nevertheless,  it  would 
be  a  mistake,  for  the  reasons  already  stated  to  as  a  practical  matter  pass  on 
it  in  the  provisions  of  this  order.  Weatherhead.  it  appears,  is  trying  to  maneuver 
the  Commission  into  precisely  that  position,  for  respondent's  counsel,  by  letter 
of  June  11, 1968,  stated  : 

"We  hope  we  made  clear,  at  our  conference,  that  we  should  like  to  have  assur- 
ances that  the  Weatherhead  compliance  report,  pursuant  to  this  order  would 
be  in  substantially  the  same  form  and  will  comply  with  the  pricing  procedures 
described  in  an  affidavit  of  W.  W.  Bortner  .  .  .  dated  December  28,  1966  [Ihe 
revised  discount  plan]". 

In  short,  the  order  proposed  by  respondent  and  the  staff'  should  not  be  accepted, 
because  it  is  ambiguous,  the  coverage  of  the  order  depends  on  the  vagaries  of 
i-esi">ondent's  distribution  policy,  an(l  because  it  would  commit  the  Commission 
as  a  practical  matter  to  an  advance  approval  of  respondent's  revised  discount 
policy.  If  such  approval  should  be  granted  respondent,  it  should  be  provisional 
and  certainly  not  in  the  text  of  the  order. 

The  clause  providing  "that  all  other  products  sold  to  such  industrial  distribu- 
tors shall  be  offered  on  uniform  terms  and  conditions  of  sale  disclosed  to  all  indus- 
trial distributors"  is  ill-advised  because  it  could  be  construed  as  sanctioning 
quantity  and/or  volume  discounts  as  long  as  they  were  uniformly  offered  without 
regard  to  the  question  of  whether  they  are  functionally  available  or  cost  justified. 

The  proposed  order  should  be  rejected  because  of  the  adverse  precedent  it 
affords.  The  Commission  should  ask  the  staff  point  blank  whether  they  have  sufii- 
cient  evidence  to  try  the  case.  If  not,  then  I  think  outright  dismissal  would  be 
the  preferable  course.  One  possible  compromise  which  might  be  considered  would 
be  simply  to  narrow  the  scope  of  the  order  to  those  fittings  and  other  products 
specifically  enumerated,  deleting  the  phrase  with  respect  to  "related  products 
regularly  maintained  in  the  inventory,"  and  the  last  clause  as  "to  all  other  prod- 
ucts". 

Frankly,  there  is  some  doubt  in  my  mind  that  this  proceeding  to  date  has 
served  the  public  interest.  Evidently,  Weatherhead  to  comply  with  the  letter  of 
the  law  has  eliminated  its  weaker  distributors  to  make  the  revised  discount 
"functionally  available".^  It  is  not  unlikely  that  this  merely  compounded  the 
competitive  injury  against  which  the  statute  is  directed.  While  the  Commission 
may  or  may  not  chalk-up  another  statistic  for  this  proceeding,  it  is  unlikely  that 
antitrust  objectives  have  been  served  in  any  practical  way. 

For  the  foregoing  reasons,  I  move  that  the  proposed  consent  agreement  be 
rejected. 

EvERETTE  MacIxttre,  Commissioner. 


March  28, 1968. 
Re  :  File  651  0126,  In  the  Matter  of  The  Weatherhead  Company. 
See  the  attached  memorandum. 

From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 


See  Staff  memoranchim.  Feb.  16,  196S,  p.  35. 
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March  28, 1968. 
memorandum 
To :  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  File  651  0126,  In  the  Matter  of  The  Weatherhead  Company. 

The  staff  recommends  that  the  Commission  issue  a  complaint  against  The 
Weatherhead  Company,  a  firm  engaged  in  the  business  of  producing,  selling  and 
distributing  industrial  fittings  and  related  products  such  as  valves,  hose  ends, 
hose  assemblies  and  regulators  used  in  the  transmission  and  control  of  fluid 
power  products,  for  violation  of  Section  2(a)  of  the  Clayton  Act.  In  the  period 
January  1964,  through  December  1966,  Weatherhead  engaged  in  two  basic  price 
discriminations.  The  first  involved  Weatherhead's  volume  quantity  discounts 
ranging  from  5  to  23%  on  orders  exceeding  certain  volume  quantity  requirements 
while  the  second  involved  departures  by  Weatherhead  from  its  volume  quantity 
discount  program  such  as  the  granting  of  special  discounts  and  prices  to  certain 
large  distributors. 

According  to  the  staff,  Weatherhead's  volume  quantity  discount  program  bene- 
fited only  a  small  fraction  of  its  industrial  distributors  who  are  generally  large 
concerns  with  gross  sales  and  volumes  of  purchases  from  Weatherhead  greatly 
exceeding  those  of  competing  distributors  in  the  same  territory.  Forty  percent  of 
Weatherhead's  distributors  apparently  were  not  even  aware  that  Weatherhead 
has  a  volume  quantity  discount  program  or  its  requirements. 

It  would  appear  that  the  price  dicriminations  in  question  are  likely  to  have 
the  adverse  effect  on  competition  requisite  under  Section  2(a)  since  all  distribu- 
tors interviewed,  whether  favored  or  non-favored,  agreed  that  a  1  or  2%  cash 
discount  would  be  highly  significant.  Many  of  the  distributors  were  concerned 
over  5%  price  differentials.  A  difference  of  10%  or  more,  the  staff  states,  accord- 
ing to  some  distributors  would  have  such  competitive  impact  that  they  would  no 
longer  be  in  a  position  to  compete.  Apparently  net  profits  for  Weatherhead's 
distributors  averaged  about  3  to  4%,.  In  view  of  these  circumstances,  the  staff's 
conclusion  that  .5  or  10%  price  differentials  let  alone  19  or  23%  would  be 
significant  seems  warranted. 

The  staff  is  further  convinced  that  any  attempt  by  Weatherhead  to  justify 
the  volume  quantity  discount  on  the  basis  of  the  meeting  of  competition  defense 
must  necessarily  fail  on  the  ground  that  the  volume  discount  program  is  a  part 
of  Weatherhead's  overall  pricing  policy  and  not  adopted  in  respons^e  to  individual 
competitive  situations.  Further,  the  staff  is  of  the  opinion  that  cost  justification 
of  the  volume  quantity  discounts  would  not  be  successful.  For  example,  when 
Weatherhead   offers   special   prices   for  unusually  large   quantities,   these   are 
granted  because  Weatherhead  can  make  a  special  run  of  that  fitting  in  response 
to  a  single  order,  but  according  to  the  staff,  in  those  cases  any  savings  in  manu- 
facturing would  be  reflected  in  the  individual  unit  price  for  the  fittings  them- 
selves rather  than  in  a  volume  quantity  discount.  It  further  appears  that  the 
Chief  Operating  Officer  of  one  of  the  favored  distributors  advised  that  while 
the  quantity  discounts  may  originally  have  been  meant  to  reflect  cost  savings 
to  the  manufacturer,  this  would  not  be  the  case  currently  because  of  the  amount 
of  time  and  effort  now  expended  by  Weatherhead  to  fill  individual  orders.  Accord- 
ing to  the  staff,  Weatherhead  no  longer  treats  an  order  for  a  large  quantity  of 
fittings  as  a  single  order,  but  rather  as  a  series  of  orders  for  small  quantities  of 
fittings  received  over  a  long  period  of  time.  In  the  case  of  other  distributors, 
also,  it  seems  that  Weatherhead  frequently  has  made  several  incomplete  rather 
than  one  large  shipment.  In  one  instance,  apparently  Weatherhead  made  five 
separate  shipments  over  a  five  months  period  to  fill  a  single  order  for  1.0.^0  steel 
fittings.  Assuming  that  this  is  representative  of  the  way  in  which  Weatherhead 
does  business,  the  staff  may  well  be  correct  that  the  cost  justification  proviso 
would  not  apply  to  these  quantity  volume  discounts.  Another  fact  suggesting  that 
many  of  Weatherhead's  price  differentials  were  not  cost  justified,  is  that  Weather- 
head permitted  certain  customers,  but  not  others,  to  accumulate  several  orders 
to  qualify  for  the  quantity  discounts. 

Certain  of  the  price  discriminations  unearthed  during  the  course  of  the  inves- 
tigation have  been  discontinued  by  Weatherhead.  Such  discontinuance,  however, 
evidently  only  occurred  subsequent  to  the  investigation  which  the  staff  advises 
was  for  some  time  frustrated  by  Weatherhead's  intransigence.  In  view  of  the 
widespread  and  large  scale  nature  of  Weatherhead's  price  discriminations  and 
the  fact  that  certain  of  these  practices  have  been  discontinued  only  after  com- 


1440 

niencement  of  the  investigation,  sucli  discontinuance  should  not  deter  tlie  Com- 
mission from  issuing  complaint  in  this  instance. 

The  staff  recommends  that  the  Commission  reject  Weatherhead's  proposed  as- 
surance of  voluntary  compliance  submitted  to  the  Secretary  on  January  2,  1968, 
pursuant  to  Section  2.21  of  the  Rules  on  the  ground  that  the  public  interest  would 
not  be  adequately  safeguarded  by  the  acceptance  of  such  as  assurance.  As  the 
staff  notes,  the  price  discriminations  here  involve  unpublished  volume  discounts 
affecting  some  230  industrial  distributors  located  throughout  the  United  States 
constitiiting  a  program  designed  to  give  a  few  large  distributors  pricing  advan- 
tages as  high  as  23%  in  an  industry  where  price  differences  as  little  as  5%  have 
a  decided  competitive  impact.  Secondly,  I  agree  with  the  staff  that  Weather- 
head's  previous  contacts  with  the  Commission  do  not  support  the  conclusion  that 
it  has  been  dealing  in  good  faith  with  this  Agency.  According  to  the  staff, 
Weatherhead  immediately  terminated  cooperation  with  the  Commission's  investi- 
gation as  soon  as  it  became  apparent  that  violations  might  be  unearthed. 
Weatherhead  subsequently  agreed  to  furnish  the  necessary  data  only  after  issu- 
ance of  subpoenas  and  then  only  a  portion  of  that  information  was  actually  fur- 
nished. In  view  of  AVeatherhead's  recalcitrance,  respondent's  record  does  not 
justify  acceptance  of  an  assurance  of  compliance  in  light  of  the  criteria  of  Sec- 
tion 2.21  of  the  Commission's  Rules. 

While  there  is  some  question  in  the  staff's  mind  whether  respondent's  revised 
quantity  discount  program  would  be  in  compliance  with  Section  2(a),  this  is  a 
question  which  cannot  be  definitively  answered  at  this  time.  In  view  of  Weather- 
head's  previous  propensity  to  violate  Section  2(a),  it  would  be  best  to  evaluate 
respondent's  current  practices  once  an  order  has  issued  under  the  applicable 
compliance  procedures. 

I  would  also  be  dubious  about  accepting  Weatherhead's  assurance  because  the 
revised  pricing  policy  gives  rise  to  the  suspicion  that  it  contemplates  cutting  off 
respondent's  weaker  distributors,  who  in  all  probability  were  victims  of  the 
price  discrimination  with  which  we  are  concerned.^  Certainly  a  remedy  of  this 
nature  is  not  likely  to  dissipate  the  effects  of  the  price  discrimination  com- 
plained of,  rather  it  is  conceivable  that  the  injury  may  be  compounded.  Were  the 
Commission  to  accept  this  assurance,  such  acceptance,  by  inference  at  least, 
could  be  construed  as  sanctioning  a  formalistic  attempt  to  comply  with  the  tech- 
nicalities of  the  Act  which  obviously  violates  its  spirit  considering  the  past 
history  of  discrimination  in  this  instance.  The  Commission  should  not  put  itself 
in  that  position. 

I  note  that  the  staff  advises  that  should  the  Commission  decide  to  issue  com- 
plaint it  would  become  necessary  for  complaint  counsel  to  subpoena  additioal 
documentation  with  respect  to  certain  of  respondent's  sales  areas.  This  informa- 
tion, it  appears,  was  previously  demanded  by  the  Commission  by  investiga- 
tional subpoena,  but  respondent  refused  to  comply  therewith.  According  to  the 
staff,  such  evidence  may  become  necessary  in  rounding  out  the  information 
alreadv  available  within  the  meaning  of  All-State  Indtistries  of  North  Carolina, 
Inc.,  Docket  No.  8738  (November  13, 1967). 

Although  I  am  inclined  to  recommend  issuance  of  complaint  on  the  basis  of 
the  facts  presented  by  the  staff,  I  believe  that  the  Commission  should  confer  with 
the  responsible  members  of  the  Division  of  Discriminatory  Practices  before 
issuing  complaint  to  determine  whether  a  supplemental  investigation  is  in  fact 
prerequisite  to  making  an  adequate  record  in  this  case  or  whether  it  is  inci- 
dental to  the  information  already  at  hand.  After  such  a  conference,  I  believe 
that  the  Commission  will  be  in  a  better  position  to  determine  whether  complaint 
should  issue  at  this  time. 

EvERETTE  MacInttre,  Commissioner. 


1  "Where  comiietition  among  Weatherhead  Industrial  Distributors  exists,  only  those 
Distributors  able  to  compete  effectively  in  the  sale  of  Weatherhead  fittingrs  with  each 
othr'r  and  with  distributors  of  competing  lines  of  other  manufacturers  are  to  be  appointed, 
and  then  only  in  the  line  or  lines  in  which  the  Distributor  has  demonstrated  a  capacity 
to  be  effective.  Thus,  if  a  Distributor  appears  f'o  be  able  to  stock  and  promote  the  sale 
of  only  one  line  of  fittinss  rather  than  both,  it  is  to  be  appointed  only  as  to  that  one  line. 
The  Distributor  ran  purchase  items  in  the  line  in  which  it  is  not  appointed  to  bandle  from 
another  Distributor  if  it  has  need  for  the  parts  which  it  is  not  appointed  by  Weatherhead 
to  sell."  (Bortner  Affidavit). 
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Mat  19,  1967. 
Re :  File  591  0106,  In  the  Matter  of  Herman  Miller,  Inc. 
From :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  memorandum  attached. 

memorandum 

May  19,  1967. 
To :  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject:  File  591  0106,  In  the  Matter  of  Herman  Miller,  Inc.  (Miller). 

This  is  another  of  several  cases  involving  law  violations  in  the  sale  of  con- 
temporary office  furniture.  Directional  Contract  Furniture  Corporation,  File  041 
0290  and  Jens  Risom  Design,  Inc.,  et  al..  File  641  0294  are  being  handled  under 
part  2  of  the  rules  ;  Knoll  Associates,  Inc.,  Docket  8.549,  is  on  appeal  to  the  Circuit 
Court  from  the  Commission's  order  of  August  2,  1966  prohibiting  price  discrimi- 
nation ;  a  supplemental  field  investigation  is  being  conducted  in  Lehigh  Furniture 
Corporation,  File  641  0293  ;  and  field  investigation  is  being  conducted  to  Stow  and 
Davis  Furniture  Company,  File  671  0183. 

This  file  involves  price  discrimination  in  violation  of  Section  2(a)  of  the  Clay- 
ton Act  (Count  I)  and  violation  of  Section  5  of  the  Federal  Trade  Commission 
Act  in  maintaining  and  enforcing  a  merchandising  policy  under  which  contracts, 
etc.,  are  entered  into  with  customers  for  the  purpose  of  requiring  dii'ectly  or 
indirectly  its  customers  to  refrain  from  bidding,  or  meeting  prices  which  are 
designed  to  secure  for  such  customers  the  sale  of  respondent's  products 
(Count  II). 

Following  conferences  with  the  staff.  Counsel  for  proposed  respondent  sub- 
mitted a  propoisal  of  settlement  in  the  form  of  an  order  which  is  attached  to  a 
detailed  memorandum  explaining  proposed  respondent's  position  (see  memo- 
randiun  dated  February  15,  1967).  Miller  proposes  that  the  effective  date  of  this 
part  of  the  order  applicable  to  Count  I  of  the  complaint  and  order  relating  to 
price  discrimination  be  deferred  until  December  1,  1967.  The  staff  states  that 
the  reasons  advanced  by  Miller  are  persuasive  and  recommend  that  the  Com- 
mission defer  the  effective  date  of  this  part  of  the  order  to  December  1,  1967. 
The  phraseology  of  tliis  provision  of  the  order  is  the  same  as  that  served  with 
the  notice  of  determination  except  that  the  words  "such  products"  have  been 
inserted  after  the  word  "selling"  and  the  words  "in  the  resale  or  distribution 
of  such  products"  have  been  inserted  after  the  word  "competes."  The  staff  has 
no  quarrel  with  these  changes.  However,  Miller  proposes  that  the  following 
paragraph  be  inserted  as  a  provision  of  the  order  and  applicable  to  Count  I. 

"Provided,  however,  that  in  any  enforcement  proceedings  instituted  hereunder, 
nothing  in  this  Order  shall  be  construed  as  prohibiting  respondent  from  establish- 
ing that  the  sale  of  such  products  to  any  purchaser  at  discounts  based  upon  the 
quantity  sold,  which  discounts  are  available  only  upon  single  order  sales  and 
are  made  known  to  and  in  fact  are  available  to  all  other  purchasers  or  potential 
purchasers  who  in  fact  compete  in  the  resale  or  distribution  of  such  products 
with  purchasers  paying  the  discounted  price,  does  not  have  the  effect  of  lessening 
competition  or  tending  to  create  a  monopoly  in  the  line  of  commerce  in  which 
respondent's  customers  are  engaged  or  to  injure,  destroy,  or  prevent  competition 
with  any  such  purchaser  from  respondent." 

Miller's  reasons  for  the  proviso  are  also  set  forth  on  pages  6  through  9  of 
its  February  15,  1967  memorandum.  The  staff  notes  that  Miller  is  aware  that 
in  enforcement  proceedings  he  is  entitled  to  the  defenses  allowed  by  the  statute. 
However,  Counsel  for  Miller  does  not  want  to  be  required  to  justify  quantity 
discounts  on  the  basis  of  cost  savings  or  advance  the  defense  of  meeting  compe- 
tition in  good  faith,  as  he  contends  that  the  primary  basis  of  the  legality  of  the 
discounts  is  that  they  have  no  anticompetitive  effect  and  are  available  to  all 
cxistomers.  The  staff  also  notes  that  the  proviso  does  not  specifically  allege  that 
it  shall  be  a  defense  in  any  enforcement  proceeding  but  believe  that  it  was 
Miller's  intention  to  set  up  an  affirmative  defense  if  the  proviso  is  accepted.  The 
staff  points  out  that  the  Commission  has  not  found  it  necessary  to  include 
such  a  proviso  in  prior  orders  and  to  do  so  in  this  case  might  invite  other 
respondents  to  request  similar  provisos.  Counsel  for  Miller  understands  that 
the  staff  will  not  recommend  acceptance  of  the  proposed  order  with  this  proviso 
but  requests  that  it  be  considered  by  the  Commission. 
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In  its  February  15,  1967  memorandum  Miller  discusses  the  prohibitions  of 
the  order  relating  to  Count  II  of  the  complaint  (bid  protection  policy)  and 
contends  that  the  prohibitions  are  much  broader  than  the  practices  involved. 
Miller  requests  the  rewording  of  this  portion  of  the  order  by  striking  paragraphs 
1(a)  and  1(c)  and  paragraph  3(a)  under  the  second  preamble  of  the  order, 
and  deletion  of  the  words  "refrain  from  selling  its  products  or"  from  paragraph 
(1).  Other  minor  changes  have  also  been  suggested  but  do  no  violence  to  the 
order.  The  staff  takes  the  position  that  Miller's  proposed  order  applicable  to 
Count  II  of  the  proposed  complaint  will  prohibit  the  practices  engaged  in  under 
the  "bid  protection  policy"  and  will  be  re-enforced  by  the  prohibition  against 
price  discrimination.  IMiller  agrees  that  this  portion  of  the  order  should  become 
effective  upon  the  issuance  and  service  of  decision.  The  staff  recommends  that 
Miller's  proposed  order  applicable  to  Count  II  of  the  complaint  be  accepted. 
The  staff  further  points  out  that  in  the  Directional  and  Jens  Risom  Cases  which 
have  been  previously  submitted  to  the  Commission,  they  were  willing  to  recom- 
mend that  the  Commission  tie  the  orders  in  those  cases  to  the  final  order  in 
Knoll  Associates,  Inc.,  Docket  8459.  Miller  is  not  interested  in  having  the  order 
in  this  ease  relate  to  the  final  order  in  Knoll  as  he  intends  to  correct  his 
pricing  practices  by  December  1, 1967. 

The  staff  recommends  that  the  proposed  settlement  submitted  by  Miller  be 
rejected  because  of  the  inclusion  of  the  "proviso"  in  the  price  discrimination 
prohibition.  The  staff  believes  that  the  settlement  offer  in  all  other  respects  is 
proper  and  adequate  to  correct  the  practices  charged  in  the  complaint.  It  is 
further  recommended  that  the  Commission  direct  the  staff  to  inform  proposed 
resi>ondent  that  his  proposal  of  settlement  has  been  rejected  and  inform  him  that 
he  has  15  days  after  receipt  of  notification  within  which  to  execute  an  agree- 
ment containing  the  order  proposed  by  Miller  exclusive  of  the  proviso  in  the 
price  discrimination  part  of  the  order.  A  draft  of  the  agreement  containing  such 
order  is  attached. 

I  concur  in  the  staff  recommendation  and  move  that  the  order  applicable  to 
the  Secton  2(a)  Clayton  Act  Count  I  be  served  and  thereby  made  final  at  this 
time  but  that  as  provided  by  its  terms  it  will  not  become  fully  operative  until 
December  1,  1967.  I  further  more  that  the  order  applicable  to  Count  II  of  the 
complaint  which  involves  violation  of  Section  5  of  the  Federal  Trade  Commission 
Act  be  entered,  issued,  served  and  made  final  and  fully  operative  at  this  time  as 
provided  for  in  the  consent  agreement  and  order. 

EvEKETTE  MacIntybe,  Commissioner. 


May  12, 1967. 

Re :  File  641  0294,  In  the  Matter  of  Jens  Risom  Design,  Inc.,  et  al. 

See  the  attached  memorandum. 
From  :  Everette  Maclntyre.  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  he  placed  on  the  Commission's  meeting  agenda. 

May  12, 1967. 
memorandum 
To :  The  Commission. 

From  :  Everette  Maclntyre.  Commissioner. 
Sub.iect:  File  641  0294.  In  the  Matter  of  Jens  Risom  Design,  Inc.,  et  al. 

This  is  another  of  several  cases  involving  alleged  price  discrimination  in  the 
sale  of  contemporary  office  furniture.  Directional  Contract  Furniture  Corp., 
File  641  0290,  and  Herman  Miller,  Inc.,  File  591  0106,  are  being  handled  under 
Part  2  of  the  Rules:  Knoll  Associates,  Inc..  Docket  8549.  is  on  appeal  to  the 
Circuit  Court  from  the  Commission's  order  of  August  2.  1966.  prohibiting  price 
discrimination;  a  supplemental  field  investigation  is  being  conducted  in  Lehigh 
Furniture  Corporntitin.  File  641  0293:  and  field  investigation  is  being  conducted 
of  Stow  &  Davis  Furniture  Company,  File  671  0183. 

Counsel  for  Jens  Risom  following  conferences  with  the  staff  have  submitted 
a  proposal  of  settlement  in  the  form  of  a  draft  agreement  containing  a  consent 
order  and  a  memorandum  in  support  thereof.  Counsel  propose  that  the  agreement 
contain  a  proviso  as  part  of  paragraph  7  to  the  effect  that  the  agreement  will 
not  become  effective  and  no  comphunt  and  decision  and  order  shall  issue  until  an 
order  containing  substantially  the  same  prohibitions  shall  become  final  in  the 
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Knoll  case.  The  actual  prohibition  proposed  is  the  same  as  the  prohibition  con- 
tained in  the  order  served  with  the  notice  except  that  in  the  proposal  the  words 
"in  the  resale  of  such  products"  have  been  inserted  after  the  word  "competes." 
Later  during  the  course  of  conferences  with  the  staff.  Counsel  proposed  that  the 
order  not  become  effective  until  a  similar  order  had  become  effective  against 
Stow  &  Davis  Furniture  Company,  proposed  respondents'  principal  comjietitor. 
The  staff  states  that  a  lield  investigation  is  currently  being  conducted  to  deter- 
mine whether  Stow  &  Davis  is  violating  Section  2(c)  of  the  Clayton  Act,  as 
amended,  and  they  have  no  way  of  determining  what  the  investigation  will  dis- 
close, and  for  this  reason  the  staff  opposes  the  proposal  and  advised  Counsel 
that  it  would  not  recommend  to  the  Commission  the  tying  of  the  order  to  a  final 
order  against  Stow  &  Davis.  However,  it  would  recommend  acceptance  of  an 
agreement  containing  a  proviso  wherein  the  effective  date  of  the  order  would 
not  l)ecome  effective  until  the  order  in  the  Knoll  case  had  become  final. 

The  staff  recommends  that  the  settlement  proposal  be  rejected  but  that  pro- 
posed respondents  be  given  15  days  from  receipt  of  notice  within  which  to  execute 
an  agreement  containing  an  order  substantially  identical  to  that  served  with  the 
notice  of  determination  but  contained  the  proviso  that  such  agreement  is  being 
entered  into  subject  to  the  condition  that  the  effective  date  of  the  order  shall  be 
stayed  until  the  order  heretofore  issued  by  the  Commission  in  the  Knoll  case 
becomes  final ;  that  in  the  event  the  final  order  in  that  Knoll  case  is  more  favor- 
able than  the  order  to  be  issued  in  the  instant  case,  then  on  proposed  respondents' 
application  to  the  Commission,  the  order  shall  be  modified  or  set  aside  to  conform 
with  the  final  order  in  Knoll.  The  proviso  is  to  be  inserted  as  part  of  paragraph 
7  of  the  draft  of  the  agreement. 

When  Counsel  for  proposed  respondents  were  advised  on  April  24,  1967,  that 
the  staff  was  submitting  their  settlement  proposal  to  the  Commission  with  the 
recommendation  that  it  be  rejected  but  that  proposed  respondents  be  afforded  the 
opportunity  of  executing  an  agreement  containing  substantially  the  same  order 
served  with  the  notice  of  determination  but  including  the  proviso,  the  details  of 
which  are  set  forth  in  the  preceding  paragraph,  he  requested  the  staff  to  inform 
the  Commission  "that  he  will  recommend  that  proposed  respondents  execute  such 
an  agreement  if  offered  to  them  and  they  they  will  execute  it." 

The  proviso  follows  generally  the  phraseology  found  in  agreements  entered  into 
in  four  matters  involving  alleged  violations  of  Section  2(d)  of  the  amended 
Clayton  Act,  viz..  Brown  and  Williamson  Tobacco  Company,  Docket  690S;  R.  J. 
Reynolds  Company,  Docket  6830  and  Philip  Morris  Tobacco  Company,  Docket 
6750.  In  each  of  these  four  cases,  the  prohibitions  and  effective  date  of  the  order 
were  tied  to  the  matter  of  Liggett  &  Myers  Tobacco  Company,  Inc.  Docket  6642. 

The  staff  further  recommends  that  if  the  Commission  rejects  proposed  re- 
spondents' settlement  offer  and  the  staff  recommendations,  that  the  file  be  re- 
turned to  the  staff"  with  the  direction  that  proposed  respondents  be  notified  that 
they  have  15  days  within  which  to  execute  the  agreement  transmitted  to  Counsel 
on  December  14,  1966,  failing  which  complaint  will  issue  under  Part  3  of  the 
Rules. 

I  concur  in  the  substance  of  the  staff's  recommendations.  However,  I  do  not 
agree  that  the  Commission  should  approve  the  use  of  the  language  "the  effective 
date  of  such  order  shall  be  stayed  until"  in  paragraph  7  of  the  proposed  consent 
agreement.  I  do  not  think  such  language  is  proper.  Instead,  I  suggest  that  lan- 
guage be  used  somewhat  to  the  following  effect:  "The  order  shall  not  become 
final  until  the  order  heretofore  issued  by  the  Commission  in  the  matter  of  Knoll 
Associates,  Inc.,  Docket  8549.  shall  have  become  final."  It  is  my  view  that  the 
language  I  suggest  accomplishes  the  objective  sought  by  those  who  propose  the 
consent  agreement  without  doing  violence  to  the  statutory  period  established  by 
Congress  within  which  an  order  of  the  Commission  shall  become  effective  after 
it  has  become  final.  The  Commission  knows  my  view  about  this.  I  do  not  believe 
that  Congress  gave  us  the  authority  to  treat  that  60  day  period  as  we  would  an 
accordion. 

In  view  of  the  foregoing,  I  recommend  that  the  proposed  agreement  be  ap- 
proved with  the  direction  to  the  staff  that  the  language  to  which  I  have  referred 
be  changed  as  I  have  suggested.  I  so  move. 

EvEEETTE  MacIntyre,  Commissioner. 


(36-138—70 — vol.  3 92 
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May  12,  19G7. 
Re :  File  641  0290,  In  the  Matter  of  Directional  Contract  Furniture  Corp. 
From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

Memorandum 

May  12, 1967. 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  File  641  0290,  In  the  Matter  of  Directional  Contract  Furniture  Corp. 

This  is  one  of  several  cases  involving  alleged  price  discrimination  in  the  sale 
of  contemporary  office  furniture.  (Jens  Risom  Design,  Inc.,  et  al.,  File  641  0294 
and  Herman  Miller,  Inc.,  File  591  0106,  are  being  handled  under  Part  2  of  the 
Rules :  Knoll  Associates,  Inc.,  Docket  8549,  is  on  appeal  to  the  Circuit  Court 
from  the  Commission's  order  of  August  2,  1966 ;  a  supplemental  field  investiga- 
tion is  being  conducted  in  Lehigh  Furniture  Corporation,  File  641  0293 :  and 
field  investigation  is  being  conducted  of  Stow  &  Davis  Furniture  Compauv, 
File  671  0183.) 

Counsel  for  Directional,  following  conferences  with  the  staff,  has  submitted  a 
proposal  of  settlement  in  a  draft  of  agreement  containing  a  consent  order  and  a 
statement  in  support  thereof.  Counsel  proposes  (1)  that  the  order  will  not  be 
entered  until,  and  will  become  effective  only  upon,  the  final  termination  of  all 
pending  litigation  in  the  Knoll  case  and  only  if  such  termination  is  favorable  to 
the  Commission  and  (2)  that  the  order  against  Directional  will  not  become 
effective  unless  and  until  a  similar  order  becomes  effective  against  Knoll  and 
against  the  other  competitors  listed  in  the  draft  of  the  proposed  agreement  and 
supporting  statement. 

Counsel  for  proposed  respondent  has  been  advised  that  the  staff  would  not 
rp"ommend  that  the  Commission  accept  the  proposed  settlement  but  that  such 
proposal  would  be  submitted  to  the  Commission  together  with  the  supporting 
statement  for  consideration ;  that  the  order  served  with  the  notice  of  determina- 
tion and  included  in  the  draft  of  the  agreement  submitted  to  Counsel  on  Decem- 
ber 14,  1966,  was  appropriate  but  the  staff  would  recommend  acceptance  of  an 
agreement  containing  a  proviso  which  would  tie  the  order  to  the  final  order  in 
the  Knoll  case.  The  proviso  is  to  appear  in  paragraph  7  of  the  agreement  and  not 
in  the  order. 

Counsel  also  requested  that  in  the  event  the  Commission  rejects  the  proposed 
settlement  that  the  files  be  returned  to  the  staff  for  further  negotiations  at 
which  time  he  would  recommend  that  his  client  consent  to  the  order  served  with 
the  Commission's  determination,  but  tied  into  the  final  order  in  the  Knoll  case. 

The  staff  recommends  that  the  proposal  of  settlement  be  rejected  but  that 
proposed  respondent  be  given  15  days  from  receipt  of  notice  within  which  to 
execute  an  agreement  containing  the  order  served  with  the  notice  of  determina- 
tion and  containing  a  proviso  that  such  agreement  is  being  entered  into  subject 
to  the  condition  that  the  effective  date  of  the  order  shall  be  stayed  imtil  the 
order  heretofore  issued  by  the  Commission  in  the  Knoll  case  shall  become  final. 
In  the  event  the  final  order  in  the  Knoll  case  is  more  favorable  than  the  order  to 
cease  and  desist  in  the  instant  case  that  on  application  by  the  proposed  respondent 
the  order  to  cease  and  desist  shall  be  modified  or  set  aside  and  conform  to  the 
final  order  in  the  Knoll  ease.  The  staff  points  out  that  the  proviso  in  substance 
is  found  in  agreements  entered  into  in  four  matters  involving  alleged  violation 
of  Section  2(d)  of  the  Clayton  Act,  viz.,  Brown  and  Williamson  Tobacco  Com- 
pany, Docket  6908:  B.  J.  Reynolds  Company,  Docket  6848,  American  Tobacco 
f'ompany.  Docket  6830  and  Philip  Harris  Tobacco  Company,  Docket  6750.  In 
pach  of  these  four  cases,  the  terms  and  effective  date  of  the  order  wei'e  tied  to 
the  matter  of  Liggett  &  Myers  Tobacco  Company,  Inc.,  Docket  6642.  The  staff 
further  recommends  that  if  the  Commission  rejects  proposed  respondent's  settle- 
ment offer  and  the  staff  recommendations,  thiit  the  file  be  returned  to  the  staff 
wHli  the  direction  that  proi)osed  respondent  be  notifietl  that  it  has  15  days  within 
which  to  execute  the  agreement  transmitted  to  Counsel  for  proposed  respondent 
on  December  14,  1966,  failing  which  complaint  will  be  issued  under  Part  3  of 
the  Rules. 
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I  concur  in  the  substance  of  the  staff's  recommendations.  However,  I  do  not 
agree  that  the  Commission  should  approve  the  use  of  the  kingviage  "the  effective 
date  of  such  order  shall  be  stayed  until"  in  paragraph  7  of  the  proposed  consent 
agreement.  I  do  not  think  such  language  is  proper.  Instead,  I  suggest  that  lan- 
guage be  used  somew^hat  to  the  following  effect :  '"The  order  shall  not  become  final 
until  the  order  heretofore  issued  by  the  Commission  in  the  matter  of  Knoll 
Associates,.  Inc.,  Docket  8549,  shall  have  become  final."  It  is  my  view  that  the 
language  I  suggest  accomplishes  the  objective  sought  by  those  who  propose  the 
consent  agreement  without  doing  violence  to  the  statutory  period  established 
by  Congress  within  which  an  order  of  the  Commission  shall  become  effective 
after  it  has  become  final.  The  Commission  knows  my  view  about  this.  I  do  not 
believe  that  Congress  gave  us  the  authority  to  treat  that  GO  day  period  as  we 
would  an  accordion. 

In  view  of  the  foregoing,  I  recommend  that  the  proposed  agreement  be  ap- 
proved with  the  direction  to  the  staff  that  the  language  to  which  I  have  referred 
he  changed  as  I  have  suggested.  I  so  move. 

EvEBETTE  MacIntyee,  Commissioner. 


June  23, 1969. 

Re:  In  the  Matter  of  United  Fruit  Company,  United  Fruit  Sales  Corporation, 
Harbor  Banana  Distributors,  Inc.,  File  No.  671  0187. 

This  supplements  my  agenda  circulation  of  June  20,  1969. 
This  matter  is  on  the  agenda  for  the  week  of  June  23. 

From  :  Everette  Maclntyre,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

June  23, 1969. 
To :  Commission. 
From :  Commissioner  Maclntyre. 

Subject:  In  the  Matter  of  United  Fruit  Company,  United  Fruit  Sales  Corpora- 
tion, Harbor  Banana  Distributors,  Inc.,  File  No.  671  0187. 

Respondents  United  Fruit  Company  and  United  Fruit  Sales  Corporation 
(United)  and  complaint  counsel  are  very  close  together  on  an  agreed  order.  It  is 
notable,  however,  that  the  staff  is  willing  to  eliminate  paragraphs  II  and  III 
of  the  proposed  order  on  the  general  ground  that  the  price  discrimination  provi- 
sion in  the  order,  paragraph  I,  will  effectively  eliminate  the  challenged  prac- 
tices. The  staff  is  satisfied  that  the  agreement  signed  by  United  affords  the  sub- 
stantive relief  required ;  they  disagree  only  with  the  form  of  the  agreement  in 
several  specific  respects. 

The  points  of  disagreement  by  Commission  staff  are  (a)  the  use  of  the  word 
'entire"  (paragraph  7,  page  3  of  United's  proposed  agreement),  which  unfor- 
tunately suggests  disposition  of  the  case  not  only  against  United  but  Harbor 
as  well;  (b)  the  use  of  the  sentence  "No  other  count  may  be  used  hereafter  for 
any  purpose  against  proposed  respondents,  including  construction  of  the  order 
or  alteration,  modification  or  setting  aside  thereof"  (page  3  of  the  submitted 
agreement),  which  the  staff  fears,  among  other  things,  may  possibly  confuse  the 
action  against  Harbor;  and  (c)  the  signing  by  a  \ace  president,  W.  B.  Mason, 
rather  than  the  president  as  the  rules  require.  (Mr.  Mason  reportedly  has  full 
authority  to  bind  the  corporation,  and  the  staff  does  not  believe  such  variance  is 
fatal.) 

The  Commission  has  three  general  options  here  so  far  as  United  is  concerned : 

(a)  accept  the  United  signed  agreement  in  disposition  of  this  part  of  the  case, 

(b)  issue  a  complaint  under  Part  :>  of  the  miles  against  United,  or  (c)  agree  to 
elimination  of  paragraphs  II  and  III  of  the  order  and  try  to  have  the  changes 
in  form  made  in  the  agreement,  as  recommended  by  the  staff. 

The  matter  becomes  somewhat  confused  because  there  are  in  effect  two  re- 
spondents, i.e.,  United  and  Harbor,  with  different  allegations  against  them  and 
whose  interests  in  tlie  case  and  in  a  settlement  a.iireement  are  not  the  same. 

So  far  as  Harbor  is  concerned,  it  seems  clear  that  the  proposed  settlement 
agreement  which  it  has  submitted  is  inadequate.^  Among  other  things,  Harbor 


1  Harbor's  asrrppniP'it  is  not  signed.  thoiig:h  it  is  understood  that  Harbor  is  prepared  to 
sisn  the  asreement.  As  I  understand  it.  Harbor  was  assured  that  the  unsigned  agreement, 
which  was  done  to  expedite  the  submission,  would  not  prejudice  it  before  the  Commission. 
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would  substitute  for  divestiture  a  plant  in  Long  Beach,  California  rather  than 
the  acquisition  alleged  in  the  complaint  to  be  illegal,  namely,  McCann-Crenshaw. 
The  staff  points  out  in  their  memorandum  (pages  8,  et  scq.)  the  inadequacies  of 
Harbor's  proposal.  I  agree  that  such  a  settlement  would  not  be  appropriate.  Ac- 
cordingly, complaint  should  issue  as  to  Harbor  under  Part  3  of  the  rules  and  I  so 
recommend. 

This  leaves  only  the  question  of  United  to  be  decided.  This  is  not  an  easy  ques- 
tion to  answer,  especially  since  the  staff  is  satisfied  that  it  has  from  United  an 
agreement  which  in  substance  will  adequately  dispose  of  the  basic  allegations 
against  United.  In  making  the  decision  1  would  raise  these  points:  (a)  it  does 
not  appear  that  the  monopoly  charge  included  in  the  complaint  upon  Commission 
direction  is  entirely  resolved  by  the  prohibition  in  paragraph  I  of  the  order  in 
spite  of  the  staff's  belief  that  this  is  adequate  to  dispose  of  the  United  ease,  (b) 
the  Commission  does  not  in  fact  have  before  it  an  agreement  which  is  acceptable 
to  complaint  counsel  though  complaint  counsel  and  United  dift'er  only  in  matters 
of  foi'm  (form,  however,  can  be  extremely  important;  for  instance,  the  Commis- 
sion could  hardly  accept  an  agreement  which  would  dispose  of  the  "entire"'  case, 
which  presumably  would  include  Harbor  as  well  as  United,  though  rhat  was  not 
intended)  ;  and  (c)  the  unattractive  prospect  of,  so  to  speak,  making  a  counter 
offer  to  United,  particularly  where  United's  counsel  has  so  clearly  indicated  he 
would  not  go  back  again  to  his  clients  for  modification. 

However,  in  all  the  circumstances,  I  would  tend  at  this  point  to  plan  the 
issuance  of  complaint  against  Harbor  under  Part  3  of  the  rules.  From  all  appear- 
ances, the  staff  and  United  are  very  close  to  an  agreement.  I  would  like  to  have 
the  staff  try  again  to  settle  the  remaining  differences.  The  other  options  are  not 
attractive.  Respondent  United  has  had  an  opportunity  to  settle  the  matter  and  it 
should  do  so  now  if  it  is  to  do  so  at  all  before  complaint  issues  against  Harbor. 
At  some  point  these  negotiations  have  to  be  terminated. 

EvERETTE  MacIntyee,  Commissioner. 


October  25, 1968. 
Ke :  In  the  Matter  of  United  Fruit  Company  and  United  Fruit  Sales  Corpora- 
tion, F.  671  0187;  Harbor  Banana  Distributors,  Inc.,  F.  681  0092. 
From  :  Everette  Maelntyre,  Commissioner, 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memoeandum 

October  25, 1968. 
To :  Commission, 
From :  Commissioner  Maelntyre. 

Subject :  United  Fruit  Company  and  United  Fruit  Sales  Corporation,  File  No. 
671  0187;  Harbor  Banana  Distributors,  Inc.,  File  No.  681  0092. 

The  proposed  complaint  concerns  the  actions  of  United  Fruit  Company  and 
its  wholly  owned  subsidiary  United  Fruit  Sales  Corporation,  and  its  customer, 
Harbor  Banana  Distributors,  Inc.  One  of  the  principal  charges  in  the  complaint 
(Count  I)  is  the  allegation  that  United  prefers  Harbor  over  other  customers 
in  that  it  gives  Harl)or  a  special  delivery  service  (at  extra  cost  to  United), 
which  it  does  not  give  to  other  customers.  United,  instead  of  delivering  bananas 
to  Harbor  at  its  terminal  in  Wilmington,  diverts  its  banana  boat  to  Harbor's  own 
pier  at  Long  Beach  at  no  charge  to  Harbor.  Under  the  staff  concept  of  the  case 
the  difference  in  treatment  so  involved  would  be  charged  as  a  discrimination  in 
price  under  Section  2(a)  of  the  amended  Clayton  Act.  Harbor  would  be  charged 
with  the  receiving  of  an  unlawful  price  discrimination  under  Section  2(f) 
(Count  II). 

The  proposed  complaint  contains  two  other  counts,  namely.  Count  III,  which 
is  a  Section  5  charge  of  attempted  monopoly  by  selling  below  cost  and  through 
other  acts  and  practices;  the  fourth  and  final  count  (Count  IV)  is  an  allegation 
of  a  violation  of  Section  7  of  the  Clayton  Act  in  connection  with  the  acquisition 
by  Harbor  of  the  assets  of  a  competing  banana  distributing  company. 

I  believe  that  there  has  been  uncovered  here  sufficient  evidence  of  possible 
illegality  to  warrant  the  issuance  of  a  complaint.  There  are  a  number  of  de- 
batable aspects  to  the  proposed  charges,  but  in  such  an  instance  as  this  I  am 
willing  to  approve  the  staff  recommendation.  I  so  move. 
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Incidentally,  I  do  not  believe  it  should  go  unnoticed  that  the  investigating 
attorney.  John  F.  Gabriel,  has  done  an  outstanding  job  in  the  investigation  of 
this  matter.  I  therefore  recommend  that  the  Commission  commend  him  for  his 
^York  and  that  such  commendation  be  noticed  in  his  personnel  record. 

EvERETTE  MacIntyke,  Commissioner. 


October  2,  1968. 
Re  Piedmont  Auto  Exchange,  Inc.,  File  No.  661  0052. 

From  :  James  M.  Nicholson. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  Memorandum. 

memorandum 

October  2,  1968. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Piedmont  Auto  Exchange,  Inc.,  File  No.  661  0052. 

This  matter  was  originally  docketed  for  investigation  as  a  "buying  group" 
case  under  Section  2(f)  and  it  appears  that  as  originally  conceived  Wholesalers 
Auto  Parts  Warehouse  (WAPW)  was  set  up  solely  to  buy  for  the  14  wholly- 
owned  jobber  outlets.  However,  by  the  time  of  the  investigation  most  of  the 
jobber  outlets  were  independently  owned  and  WAPW  had  added  156  non- 
affiliated jobber  customers.  WAPW  solely  determines  which  lines  of  products  it 
will  carry  and  several  competing  lines  are  carried.  No  drop-shipping  is  allowed 
except  in  an  emergency. 

While  the  staff  memorandum  states  that  the  jobbers  who  are  or  were  under 
the  control  of  WAPW  receive  no  competitive  advantage  over  any  competitors, 
it  also  notes  that  the  "affiliated"  jobbers  receive  a  7%  volume  discount  and  the 
non-affiliated  jobbers  receive  a  6%  discount.  The  memorandum  further  notes  that 
WAPW  salesmen  receive  only  a  2%%  commission  on  sales  to  affiliated  jobbers, 
as  opposed  to  5%  on  sales  to  non-affiliated  jobbers,  because  they  do  very  little 
missionary  work  where  the  former  are  concerned. 

Thus  while  I  am  not  certain  there  is  100%  compliance  with  the  law  here,  I 
am  in  argument  with  the  staff  that  WAPW  is  now  anything  but  a  buying  group 
and  that  a  full  field  investigation  would  be  costly,  time-consuming  and  would 
accomplish  nothing  beneficial  in  the  public  interest.  I  move  the  matter  be  closed. 


March  20,  1969. 
Re  The  Gillette  Company,  File  No.  661  0081 ;  and  Philip  Morris,  Inc.,  American 

Safety  Razor  Division.  File  No.  681  0145. 
From  :  James  'SI.  Nicholson. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

(The  Gillette  Company  Assurance  was  previously  circulated  as  an  Agenda 
Matter  on  December  31,  1969  by  this  office.) 

memorandum 

March  20,  1969. 
To :  Commission. 
From :  James  M.  Nicholson. 

Subject :   The  Gillette  Company,   File  No.   661  0081 :   and  Philip  Morris,   Inc., 
American  Safety  Razor  Division,  File  No.  681  0145. 

Included  within  this  circulation  are  the  two  Assurances  of  "Voluntary  Com- 
pliance submitted  by  The  Gillette  Company,  File  No.  661  0O81.  and  the  American 
Safety  Razor  Division,  Philip  Morris,  Inc.,  File  No.  681  0145.  The  Division  of 
Discriminatory  Practices  recommends  acceptance  of  both  Assurances  as  satis- 
factory disposition  of  all  the  charges  against  both  for  alleged  violations  of 
Sections  2(a)  and  (d)  of  the  Clayton  Act,  as  amended,  in  connection  with  the 
sale  and  distribution  of  razors,  razor  blades  and  toiletries.  I  concur  and  move 
acceptance  of  the  Assurances  as  submitted. 

It  will  be  remembered  from  prior  circulations  that  these  two  cases  are  part 
of  an  industry-wide  investigation  comprising  the  four  leading  manufacturers  in 
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the  industry.  Wilkinson  Sword,  Inc.  is  now  being  processed  for  submission  to 
the  Commission  and  Schick  Safety  Razor  Company  is  undergoing  further 
investigation,  to  be  explained  in  detail  when  forwarded  to  the  Commission.  I  am 
advised  that  these  matters  should  be  submitted  within  the  next  two  weeks. 

A  second  issue  presented  by  these  cases  is  the  request  by  Gillette  for  con- 
fidential treatment  of  its  Assurance.  The  statf  has  developed  the  facts  under- 
lying this  request  in  its  memorandum  dated  February  13,  190)9.  As  matters 
stood  at  the  time  that  the  memorandum  was  prepared,  Gillette  requested  that 
the  Assurance  itself  be  made  public,  but  that  the  recitals  of  fact  contained 
therein  be  kept  confidential.  The  staff  would  reject  this  proposal,  primarily 
because  the  other  three  have  submitted  similar  assurances  v^-ithout  any  request 
for  confidentiality  and  Gillette  has  presented  no  persuasive  arguments  as  to 
why  it  should  be  treated  differently.  All  four  have  already  terminated  the 
practices  in  question,  which  is  well  known  in  the  trade,  so  release  of  the 
Assurances  should  cause  little  additional  reaction.  At  the  same  time,  the  staff 
recognizes  some  inequities  might  result  from  a  seriatim  pul)lication  of  the 
Affidavits  and  recommends  withholding  of  any  until  all  have  been  considered 
and  acted  upon  by  the  Commission. 

In  the  meantime,  Gillette  retained  different  counsel  Avho.  by  letter  dated 
March  12,  1969,  requested  that  we  take  exactly  the  action  which  the  staff  had 
recommended,  namely,  to  withhold  action  on  Gillette's  Assurance  until  similar 
action  has  been  taken  with  respect  to  its  competitors  and  then  publish  all  the 
Assurances  simultaneously. 

I  agree  with  this  proposal  and  so  move.  It  should  be  noted  that  this  motion 
is  made  on  the  basis  of  a  copy  of  counsel's  letter  which  wa.s  sent  to  my  office, 
the  original  being  with  the  staff.  Since  the  staff  cannot  prepare  a  responsive 
reply  until  it  has  been  apprised  of  the  Commission's  position  with  respect  to 
(1)  acceptance  of  the  Assurances  and  (2)  withholding  of  publication,  I  further 
move  these  matters  be  returned  to  tlie  staff  to  prepare  letters  advising  the 
respondents  that  the  Assurances  have  been  accepted  and  that  publication  of 
the  same  will  be  withheld  until  Commission  consideration  of  certain  companion 
matters  has  been  completed. 

June  25.  1960. 
Re  :  Pacek  &  Becker  Distributors.  Inc.,  et  al..  File  Xo.  671  0134. 

(Previously   circulated  by  Commissioner  Elman  on  May  28.  1969  and  .June 
24,  1969  both  as  agenda  matters) 
From  :  James  M.  Nicholson. 
To  :  Bureau  of  Res^^vaint  of  Trade. 

I  request  that  'his  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

June  25,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Pacek  &  Becker  Distributors,  Inc.,  et  al..  File  No.  671  0134. 

Everyone  agrees  that  this  matter  should  not  have  been  investigated  in  the 
first  place.  The  proposed  respondents  are  simply  too  insignificant  for  us  to  bother 
with.  I  do  not  accept  the  staff's  arguments  about  "significant  prophylactic  eft'ect" 
or  "selective  consideration."  Trivia  is  still  trivia  even  when  dressed  up  in  the 
new  clothes  of  selectivity,  priorities  and  planning.  The  fact  that  we  did  start 
an  investigation  of  the  goings  on  at  the  Paceks  and  the  Beckers  is  no  reason 
to  keep  this  thing  going.  I  concur  in  Commissioner  Elman's  motion  to  close. 

However,  I  will  not  be  a  party  to  the  little  domestic  deceit  which  is  the  subject 
of  the  AVC.  This  reads  like  a  script  for  the  sort  of  thing  on  TV  which  gets  a  healthy 
Nielsen.  The  plot  is  cute — "his"'  and  "hers"  auto  parts  businesses  run  with  en- 
tirely separate  books,  each  with  its  very  own  salesmen  and  trucks,  and  even 
individual  blue  cross/blue  shield  contracts.  All  that's  missing  is  the  canned 
laughter  and  I  move  that  the  Federal  Trade  Commission  not  provide  it  by  accept- 
ing the  AVC. 

I  also  do  not  accept  Commissioner  Elman's  account  of  the  amount  of  com- 
merce involved.  If  he  means  $48.95  (actually  $5.">.67)  is  the  total  interstate  sales 
of  the  WD,  this  misses  the  point.  There  is  unlikely  to  be  much  interstate  com- 
merce if  the  business  of  the  WD  (Mrs.  P. )  consists  of  shoving  a  piston  across  her 
desk  to  her  principal  jobber  customer  who  just  happens  to  be  Mi-.  P.  As  for  the 
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sales  of  Mr.  P,  these  were  almost  $400,000  and  about  7%,  or  $28,000  of  that  total 
was  in  interstate  commerce.  I  think  that  amount,  too,  is  insignificant. 

If  Commissioner  Elman's  query  about  Gulf  and  Western  is  a  motion  for  initiat- 
ing an  investigation,  my  vote  is  "no."  I  will  not  support  an  unevaluated  investi- 
gation of  anyone. 

Finally,  I  concur  entirely  in  Commissioner  Elman's  comments  on  the  short- 
comings of  the  Commission's  priorities  and  program  planning.  But  this  case  re- 
veals another  point  besides  the  pernicious  cycle  of  good  money  being  thrown 
into  bad  investigations.  It  illustrates  the  kind  of  wasteful  and  to  me,  depressing 
exercises  we  as  Commissioners  must  go  through  to  dispose  of  a  frivolous  matter 
like  this. 

April  10,  1969. 
Re :  Scott  Finks  Company,  Inc.,  et  al.,  File  No.  611  0813. 
From.  James  M.  Nicholson. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

April  10,  1969. 
To :  Commission. 
From  :  James  JM.  Nicholson. 
Subject :  Scott  Finks  Company,  Inc.,  et  al.,  File  No.  611  0813. 

I  approach  the  task  of  circulating  this  Section  2(c)  consent  order  with  some 
trepidation  because  I  have  no  desire  to  revive  anew  the  controversy  which  re- 
cently arose  over  the  issuance  of  2(c)  complaints  in  the  fresh  fruit  and  vegetable 
industry,  although  the  similarities  between  the  two  situations  would  be  obvious 
to  anyone  who  studied  the  voluminous  files  which  were  submitted  to  my  ofl^ce. 
Scott  Finks  stands  convicted  of  a  clear-cut  violation  of  the  law  in  that  it  paid 
brokerage  or  discounts  in  lieu  of  brokerage  to  brokers  buying  for  their  own  ac- 
counts. There  is  no  real  question  as  to  this  fact  and  respondent  has  affixed  his 
signature  to  a  consent  order  which  will  effectively  terminate  the  practice. 

Was  it  worth  the  cost?  I  have  my  doubts.  Ordinarily,,  one  does  not  complain 
about  a  consent  order  for  it  means  the  government  has  obtained  compliance 
without  undergoing  the  expense  of  litigation.  However,  this  does  not  take  into 
account  all  that  went  before  in  our  efforts  to  reach  this  blissful  state.  This  inves- 
tigation began  in  January  of  1962  on  our  own  motion.  Since  that  time,  I  am 
advised  that  1,032  hours  have  been  charged  to  the  case.  Whether  that  is  a  com- 
pletely accurate  figure  or  not,  it  having  been  alleged  that  our  staff  is  sometimes 
less  than  completely  candid  in  filling  out  time  cards,  it  at  least  represents  a  sub- 
stantial expenditure  of  money  and  manpower  on  the  part  of  our  headquarters 
staff  and  three  different  field  offices  and  at  least  1,000  hours  not  spent  on  some- 
thing else. 

Some  historical  references  might  aid  our  perspective.  On  January  18,  1962 
an  expeditious  field  investigation  was  requested  to  verify  suspicions  that  re- 
spondent was  making  payments  to  brokers  purchasing  for  their  own  accounts. 
In  what  must  have  been  a  record  for  such  responses,  the  investigation  was 
completed  and  reported  on  February  15,  1962,  with  a  well-documented  recom- 
mendation that  complaint  issue  based  upon  numerous  such  transactions  with 
ten  different  brokers  purchasing  for  their  own  accounts.  At  this  stage  some 
of  the  urgency  appears  to  have  gone  out  of  the  matter,  for  three  years  and 
eight  months  later,  without  any  intervening  action,  the  case  was  reassigned 
to  a  new  attorney.  Three  years  and  nine  months  later  it  was  reassigned  to 
still  another.  Then  four  years  and  four  months  later  a  supplemental  investiga- 
tion was  requested  into  the  question  of  whether  illegal  brokerage  payments 
were  being  made  to  respondent's  direct  accounts,  a  question  not  theretofore 
raised. 

To  resolve  this  point,  three  different  field  oflaces  subsequently  became  involved 
and  it  was  ultimately  determined  that  re.spondent  did  not  pay  brokerage  to  its 
direct  accounts,  although  additional  evidence  was  accumulated  as  to  payments 
to  brokers  on  purchases  for  their  own  accounts.  Far  be  it  from  me  to  suggest 
that  the  supplemental  investigation,  ostensibly  to  look  into  payments  to  direct 
accounts,  was  necessary  in  order  to  gather  fresh  evidence  upon  which  to  base  an 
order  prohibiting  payments  to  brokers  purchasing  for  their  own  account,  a 
step  which  was  taken  some  seven  years  and  one  month  after  the  Kansas  City 
Office  had  recommended  complaint  based  upon  the  same  charge  and  substantially 
the  same  type  of  evidence. 
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So  much  for  history.  On  the  merits,  it  appears  that  respondent  accomplished 
the  same  illegal  result  by  two  different  methods.  As  to  some  brokers,  brokerage 
deductions  were  made  before  remitting  to  respondent  (pure  brokerage)  and,  as 
to  others,  respondent  deducted  the  equivalent  of  brokerage  in  its  net  billing  to 
them  on  purchases  made  for  their  own  accounts  (allowances  in  lieu  of  brokerage). 
In  either  case,  the  amount  was  invariably  10(f  per  100  lbs.  and,  as  best  as  I 
can  tell,  all  brokers  were  treated  alike  in  this  respect,  although  it  would  take 
a  more  careful  evaluation  of  the  supporting  documents  than  I  care  to  make  to 
fully  support  this  assumption  which  I  have  made  from  a  study  of  the  various 
memorandums  submitted. 

This  brings  me  then  to  the  point  where  I  found  myself  when  I  prepared  my 
dissent  in  connection  with  the  fresh  fruit  and  vegetable  complaints.  I  question 
the  utility  of  this  proceeding  for  the  same  reasons.  But  since  complaints  there 
have  been  issued,  I  see  no  reason  for  withholding  action  on  a  consent  order 
covering  potatoes  and  onions  or  anything  to  be  gained  by  renewing  the  previous 
controversy  each  time  the  question  arises. 

Consequently,  I  move  the  consent  order — reluctantlv. 


(Non-Staff) 

April  7, 1964. 
Re :  Jamco,  Inc.,  et  al..  File  No.  611  0198. 

From :  Commissioner  Reilly. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  agenda. 
See  attached  memorandum. 

memorandttm 

April  7, 1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Jamco,  Inc.,  et  al..  File  No.  611  0198. 

My  only  reason  for  placing  this  matter  on  the  agenda  is  that  there  is  a  disa- 
greement at  staff  level.  The  investigating  attorney  recommended  issuance  of 
complaint  and  the  Bureau  of  Restraint  of  Trade  disagrees.  The  matter  involves 
the  sale  of  auto  parts  to  various  customer  classifications  under  varying  dis- 
count schedules.  There  is  no  question  of  price  differentials  but  there  is  a  serious 
question  as  to  adverse  competitive  effect. 

In  one  trading  area  four  customers  purchasing  about  $100  worth  of  parts 
annually  buy  at  10%  less  than  one  other  purchaser.  In  another  trading  area  one 
customer  purchasing  $2100  worth  a  year  receives  50%,  while  another  buying 
$7000  worth  receives  60%. 

In  two  or  three  other  trading  areas  there  are  similar  differentials  involving 
very  small  amounts. 

In  short,  this  matter  involves  entirely  insubstantial  competitive  effect  and  I 
concur  in  the  recommendation  of  the  Bureau  that  the  matter  be  closed. 

John  R.  Reilly,  Commissioner. 

June  15, 1967. 
Re:  Procter  &  Gamble,  et  al..  File  621  0290. 
From :  Commissioner  Reilly. 
To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

June  15,  3067. 
To :  The  Commission. 
From  :  Commissioner  Reilly. 
Subject :  Procter  &  Gamble,  et  al.,  File  621  0290. 

This  matter  arose  out  of  a  Bureau  of  Restraint  of  Trade  investigation  where 
subsequent  complaints  were  added  to  an  already  opened  file  with  the  result  that 
by  the  time  the  last  matter  in  the  file  was  presented  to  the  Commission,  the  first 
was  quite  dated.  The  problem  is  of  cour.se  obvious,  and  in  an  extreme  case  a  file 
might  never  be  closed  nor  the  early  matters  occasioning  its  opening  ever  effec- 
tivelv  dealt  with  because  of  later  accretions. 
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We  directed  the  three  operating  Bureaus  to  comment  on  the  desirability  of 
opening  successive  files  for  dealing  with  matters  arising  after  the  original  in- 
vestigation has  begun. 

In  brief,  the  Bureau  of  Textiles  and  Furs  thinks  we  should  open  new  files. 
Deceptive  Practices  says  discretion  should  be  exercised  in  either  associating 
later  material  with  already  opened  files  or  in  opening  new  files.  Restraint  of 
Trade  feels  we  should  always  associate  later  matters  with  an  already  opened 
file. 

My  own  feeling  is:  (1)  that  succeeding  matters  removed  in  time  or  divergent 
as  to  product  or  violation  should  not  be  appended  to  earlier  files;  (2)  even  in 
cases  where  product  and  violation  are  similar,  later  material  should  be  estab- 
lished under  a  new  file  number  unless  efiiciency  and  economy  outweigh  the  dis- 
advantage in  delaying  the  earlier  matter. 

I  am  placing  this  matter  on  the  agenda  for  Commission  consideration.  I  move 
that  the  staff  be  instructed  to  exercise  discretion  in  these  matters  governed  by 
the  observations  contained  herein. 

John  R.  Reilly,  Commsisioner. 


November  3, 1965. 
Re :  Manufacturers  of  Dowel  Pins,  File  No.  621  0842. 
From :  Commissioner  Reilly. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

November  3,  1965. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Manufacturers  of  Dowel  Pins,  File  No.  621  0842. 

This  matter  involves  charges  of  price  discrimination  in  the  dowel  industry. 
Applicant  has  alleged  widespread  discriminatory  pricing  by  a  number  of  members 
of  the  industry.  However,  it  appears  that  applicant  himself  is  also  engaged  in 
the  practices. 

I  earlier  circulated  a  memorandum  on  December  2,  1964,  dealing  with  this 
matter  and  recommending  that  neither  the  Bureau  of  Restraint  of  Trade  nor 
Industry  Guidance  be  assigned  the  matter  for  consideration  in  view  of  the  fact 
that  the  practices  appear  to  be  universal  throughout  the  industry,  that  com- 
plaints were  few  and  that  consequently  the  Commission  would  be  better  advised 
to  concern  itself  in  more  promising  areas. 

Commissioner  Elman  circulated  a  memorandum  dated  December  7,  1964,  ap- 
parently concurring  in  the  recommended  disposition  of  this  matter  but  expressing 
misgivings  regarding  some  staff  misconceptions  concerning  the  application  of 
Section  2(a)  in  circumstances  where  price  discrimination  is  widely  practiced 
throughout  an  industry. 

By  minute  of  December  10,  1964,  the  Commission  deferred  disposition  of  this 
matter  pending  discussion  with  the  Bureau  of  Restraint  of  Trade.  I  understood 
at  that  time  that  the  various  Commissioners  were  going  to  further  consider  the 
matter  and  as  they  wished  consult  with  the  staff. 

I  have  no  reason  for  changing  the  recommendation  made  in  my  memorandum 
of  December  7,  1964,  and  accordingly  move  that  this  matter  be  closed. 

John  R.  Reilly,  Commissioner. 

(Non-Staff) 

December  2,  1964. 
Re :  Manufacturers  of  Dowel  Pins— Unnamed,  file  621  0842. 

From  :  Commissioner  Reilly. 
To  :  Secretary  J.  Kuzew. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

memorandum 

December  2.  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Manufacturers  of  Dowel  Pins — Unnamed,  File  621  0842. 

Applicant  complained  to  the  Commission  in  1961  about  chaotic  pricing  and 
price  cutting  in  the  dowel  industry  which  apparently  consists  of  between  20  and 
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25  manufacturers.  Applicant's  gross  annual  sales  are  in  the  neighborhood  of 
$200,000  and  he  is  apparently  one  of  the  larger  members  of  the  industry. 

The  Division  of  Discriminatory  Practices  directed  an  investigation  in  February 
1962  which  was  to,  and  did,  consist  exclusively  of  interviews  with  representatives 
of  applicant.  This  investigation  which  was  completed  in  May  1962  confirmed 
chaotic  pricing  and  pointed  unquestionably  to  the  widespread  existence  of  price 
discrimination  in  the  industry.  It  also  showed  that  applicant  is  up  to  his  elbows 
in  both  offensive  and  defensive  price  discrimination  practices  and  appears  at 
least  as  bad  as  anyone  else  in  the  industry.  He  provided  the  names  of  five  of  the 
alleged  worst  offenders  seeking  apparently  to  divert  Commission  attention  from 
himself. 

At  the  recommendation  of  the  Division  of  Discriminatory  Practices  in 
September  1964  this  matter  was  turned  over  to  Industry  Guidance  because  the 
practices  appear  industry-wide  and  a  virtually  impossible  2(b)  situation  seemed 
to  have  emerged  from  the  investigation  whereby  the  task  of  litigating  who  was 
reacting  to  what  competitor's  competition  would  present  insuperable  trial 
problems.  Industry  Guidance  is  now  back  before  us  stating  that  the  matter 
does  not  lend  itself  to  disposition  on  an  industry-wide  basis.  They  say  that 
trade  regulation  rule  is  not  feasible  because  the  fact  determinations  in  each 
case  will  be  so  complex  as  not  to  be  resolvable  by  trade  regulation  rule.  Similarly, 
trade  practice  rules  and  guides  do  not  offer  a  promising  avenue,  largely  for  the 
reason  that  price  cutting  in  the  industry  is  frequently  for  the  purpose  of  gaining 
new  customers,  thus,  raising  the  Sunshine  Biscuit  problem. 

My  own  inclination  in  this  instance  is  to  do  nothing  on  the  ground  that 
Commission  resources  can  be  more  effectively  applied  in  other  quarters.  While 
this  in  effect  amounts  to  letting  the  industry  stew  in  its  own  juice,  nevertheless, 
since  the  practices  appear  to  be  universal,  complaints  few  and  the  applicant 
apparently  tarred  with  the  same  brush  as  his  competitors.  I  feel  the  Commission 
would  be  better  advised  to  busy  itself  in  more  promising  areas. 

John  R.  Reilly,  Commissioner. 


(Non-Staff) 

April  29.  1964. 

Re:  H.  W.  Lay  &  Company,  Inc.,  File  No.  611  0160.  Frito-Lay,  Inc.,  File  No. 

641  0161. 
From  :  Commissioner  Reilly. 
To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

April  29,  1964. 
To :  The  Commission. 
From  :  Commissioner  Reilly. 

Subject:  W.  H.  Lay  &  Company,  Inc.,  File  No.  611  0160.  Frito-Lay,  Inc.,  File 
No.  641  0161. 

These  two  matters  have  been  forwarded  to  the  Commission  with  staff  rec- 
ommendation for  closing  for  the  reason  there  is  not  a  substantial  basis  for  fur- 
ther proceeding. 

File  No.  611  0160.  H.  W.  Lay  &  Company.  Inc..  involves  alleged  violation  of 
2(a)  in  the  sale  of  potato  chips,  and  it  appears  that  a  technical  violation  has 
been  shown  as  the  result  of  a  somewhat  cursory  field  investigation.  The  trans- 
actions involving  questionable  discounts  amounted  to  approximately  $500  and 
there  was  a  total  of  $65  in  discounts  involved  in  transactions  wherein  competi- 
tive injury  appeared.  I  concur  with  the  recommendation  of  the  staff  that  this 
matter  does  not  warrant  further  investigation. 

File  No.  641  0161,  Frito-Lay,  Inc..  involves  alleged  violation  of  2(a)   in  the 
sale  of  potato  chips.  The  case  arose  out  of  the  efforts  of  Frito-Lay  to  popularize 
the  "Lay"  brand  of  potato  chips  in  areas  in  which  it  had  bought  out  local  manu- 
facturers and  was  substituting  the  Lay  brand  for  the  local  brands  acquired 
and  retired  through  the  merger. 

In  pursuit  of  this  goal  Frito-Lay  embarked  on  a  saturation  sales  promo- 
tion campaign  involving  extensive  advertising  and  consumer  promotion.  The 
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campaign  in  question  was  confined  to  local  geographic  areas  and  Frito-Lay's 
price  structure  was  presumably  maintained  elsewhere. 

One  of  the  deals  involved  the  refund  through  a  box  top  return  deal  of  64% 
of  the  purchase  price  of  Lay's  potato  chips  to  the  consumer.  The  deal  ran  for 
a  period  of  four  weeks,  and  was  followed  by  less  generous  offers  involving  the 
granting  of  free  premiums  in  conjunction  mth  the  purchase  of  potato  chips. 

In  addition  to  the  promotional  deals  .such  as  that  described  above,  which 
caused  considerable  consternation  among  Frito-Lay's  local  competitors,  the  file 
discloses  localized  and  transient  dealer  di-scounts  and  allegations  by  competitors 
that  Frito-Lay,  by  virtue  of  its  promotional  program,  was  engaged  in  sales  below 
cost. 

The  staff  dealt  with  this  case  as  a  2(a)  geographic  price  discrimination  case 
exclusively  and  recommended  closing  on  the  grounds  that : 

1.  No  evidence  of  prodatory  intent  appeared. 

2.  The  competitor  applicants  withdrew  their  complaints  against  Frito-Lay  on 
the  ground  that  the  promotional  program  had  not  been  as  successful  as  they  had 
feared,  and 

3.  The  cost  of  the  box  top  program  in  Frito-Lay's  Midwest  and  Southwest  di- 
visions amounted  to  only  $150,000  or  15%  of  the  sales  of  the  relevant  products. 

This  ease  was  never  fully  investigated.  The  file  consists  largely  of  applicant 
letters  and  evidence  of  some  slight  contact  with  Frito-Lay's  competitors.  I  would 
have  preferred  that  considering  Frito-Lay's  possible  proclivity  for  eliminating 
competition  by  acquisitions  and  rigorous  area  price  competition,  this  matter  had 
been  fully  investigated  both  under  the  Robinson-Patman  Act  and  Section  5  of 
the  Federal  Trade  Conmiission  Act.  However,  the  practices  involved  herein  arose 
out  of  the  Frito-Lay  merger  currently  under  consideration  in  Docket  No.  8865 
and,  hopefully,  will  be  resolved  in  conjunction  with  the  disposition  of  that  matter. 
It  will  be  recalled  that  we  have  only  recently  instructed  the  staff  to  communicate 
with  the  Department  of  Justice  in  an  effort  to  have  the  Antitrust  Division  pursue 
the  Frito-Lay  matter.  Whether  or  not  the  matter  is  concluded  by  the  Department 
or  by  the  Commission,  I  do  not  favor  a  collateral  investigation  at  the  present  time 
I  therefore  concur  in  the  recommendation  of  the  staff  that  this  matter  be  closed 
but  that  no  closing  letters  be  forwarded  to  the  proposed  respondent. 

John  R.  Reiixy,  Commissioner. 

(Staff) 

Septembee  15, 1964. 

Re  :  Associated  Merchandising  Corporation,  et  al.,  File  601 0059. 

From :  Commissioner  Reilly. 

To  :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

Septembeb  15, 1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Associated  Merchandising  Corporation,  et  al.,  File  601  0059. 

This  matter  is  back  before  us  as  a  result  of  a  breakdown  in  the  consent  order 
negotiations  between  the  staff  and  respondents'  counsel. 

Notwithstanding  the  fact  that  any  inducing  and  receiving  of  allowances  by 
the  stores  who  are  stockholders  of  AMC,  which  in  turn  owns  Aimcee  Wholesale 
Corporation  (AWC),  has  been  done  through  the  instrumentality  of  AFC,  never- 
theless, the  staff  in  its  proposed  complaint  and  order  takes  the  position  that  the 
order  should  run  not  only  against  inducing  and  receiving  through  the  instru- 
mentality of  AWC  but  also  inducing  and  receiving  by  the  individual  stores  in 
their  separate  capacities.  Essentially  this  is  the  point  of  impasse  between  the 
staff  and  respondents'  counsel.  The  latter  feel  that  the  order  should  run  only 
against  AWC  and  the  individual  stores  to  the  extent  that  they  employ  AWC  or 
any  other  instrumentality  in  inducing  and  receiving  allowances. 

Respondents  have  submitted  a  "Settlement  of  Proposed  Complaint"  dated 
August  11  which  has  previously  been  circulated  among  the  Commissioners.  In 
that  proposal  they  urge  that  they  be  permitted  to  consent  to  an  order  running 
only  against  inducing  and  receiving  through  an  instrumentality  and  they  indi- 
cate a  readiness  to  bring  about  a  divestiture  of  AWC  by  AMC  to  facilitate 
achieving  this  objective. 
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In  their  proposal  respondents'  counsel  also  request  an  opportunity  to  present 
their  position  to  the  Commission  at  a  Commission  meeting. 

The  staff  opposes  respondents'  position  and  insists  upon  the  broader  form  of 
order.  The  arguments  pro  and  con  are  fully  set  forth  in  the  respondents'  pro- 
posal and  in  the  staff's  memorandum. 


(Non-staff) 

March  31, 1964. 

Re  :  Associated  Merchandising  Corporation,  et  al.,  File  No,  601  0059. 

From :  Commissioner  Reilly. 

To :  Bureau  of  Restraint  of  Trade. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

memorandum 

March  31,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :   Associated  Merchandising  Corporation,  et.   al.,  File  No.  601  0059. 

This  is  a  proposed  2(f)  complaint  against  Associated  Merchandising  Corpo- 
ration (AMC)  and  its  wholly-owned  subsidiary,  Aimcee  Wholesale  Corporation 
(AWC). 

Largely  as  a  result  of  the  Automatic  Canteen  decision  and  consequent  infir- 
mities found  to  characterize  the  Commission's  1945  order  against  AMC.  the 
staff  has  re-investigated  AMC,  AWC  and  the  department  store-stockholders  of 
AMC.  AWC  was  created  after  is.suance  of  the  Commission's  original  order 
ostensibly  as  an  independent  wholesaler  free  from  the  buying-front  image  of 
AMC. 

The  violation  alleged  in  the  proposed  complaint  is  corollary  to  that  in  .Joseph 
A.  Kaplan  &  Son,  Inc.,  Docket  No.  7813,  a  shower  curtain  maniifacturer.  sup- 
plier to  AMC  stores,  whose  preferential  prices  to  these  stores  was  the  basis  of 
violation  in  that  case. 

The  complaint  herein  presents  certain  difficulties  among  which  are  the 
following : 

(1)  AMC,  because  of  its  size,  warehousing  and  other  functions,  is  in  a  posi- 
tion to  argue  that  it  is  an  independent  wholesaler  and  is  not  the  sort  of  buying- 
front  or  bookkeeping  device  that  the  Commission  has  taken  exception  to  in 
the  automotive  parts  cases. 

(2)  AWC  wa-;  recently  more  completely  divorced  from  AMC  for  the  apparent 
purpose  of  lending  weight  to  the  argument  that  it  is  a  wholesaler  independent 
of  the  member  stores  purchasing  from  it. 

(3)  The  prevalence  of  group  buying  organizations  patterned  after  AMC  raises 
a  question  whether  the  price  preferences  employed  in  such  arrangements  are 
not  so  universally  available  as  to  eliminate  the  likelihood  of  competitive  injury. 

The  staff  is  of  the  opinion  that  these  are  not  substantial  impediments  and 
that  the  likelihood  of  violation  is  great  enough  to  warrant  issuance  of  com- 
plaint. I  agree  and  so  move. 

John  R.  Reilly,  Commissioner. 


NON-AGENDA  ^MATTER 

March  10,  1967. 

Re  Susan  Thomas,  Inc.,  File  No.  621  0801 ;  Adele  Martin,  File  No.  621  0518. 
From :  Commissioner  Dixon. 
To  :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

Mhmorandum 

March  10,  1967. 
To :  Commission. 
From :  Commissioner  Dixon. 
Subject :  Susan  Thomas,  Inc.,  File  No.  621  0801 ;  Adele  Martin,  File  No.  621  0518. 

These  two  matters  were  initiated  in  1962  in  connection  with  our  investigation 
of  possible  Section  2(d)  violations  in  the  wearing  apparel  industry. 

It  was  learned  that  Adele  Martin,  under  which  name  one  of  the  investigations 
was  docketed,  is  a  trade  name  under  which  Susan  Thomas,  Inc.,  operates.  The 
Section  6(b)  report  received  from  the  corporation  indicated  a  violation  of 
Section  2(d). 

Susan  Thomas  refused  the  opportunity  to  enter  into  an  agreement  containing 
a  consent  order  and  the  matter  was  referred  for  field  investigation.  The  staff 
states  that  the  facts  developed  in  the  field  in  1963  and  1964  are  sufficient  to  war- 
rant issuance  of  a  complaint.  However,  since  Susan  Thomas,  as  a  substantial 
supplier  of  Best  &  Co.,  Inc.,  was  subpoenaed  to  testify  and  produce  a  significant 
volume  of  documentary  evidence  in  connection  with  our  proceeding  against  that 
company,  the  staff"  did  not  deem  it  proper  to  recommend  formal  proceedings 
against  Susan  Thomas  at  that  time. 

Susan  Thomas  was  contacted  after  the  record  was  closed  in  the  Best  case  and 
it  indicated  a  desire  to  enter  into  a  consent  settlement.  The  staff  has  forwarded 
a  form  of  complaint  and  a  properly  executed  agreement  containing  a  consent 
order  which  are  identical  with  the  complaints  and  consent  orders  which  we 
issued  against  some  three  hundred  other  apparel  manufacturers.  The  staff  has 
also  submitted  a  proposed  draft  of  a  decision  adopting  the  consent  order  which 
follows  the  form  of  the  decision  used  in  the  previous  cases. 

The  staff  recommends  that  we  accept  the  consent  agreement  and  issue  the 
complaint  and  decision,  and  that  the  investigation  file  assigned  to  Adele  Martin 
be  closed. 

I  agree  with  the  staff's  recommendation,  and  I  so  move. 

Paul  Rand  Dixon, 

Commissioner. 


April  26, 1966. 

Re  docket  No.  8557,  Ace  Books,  Inc. 
From :  Commissioner  Dixon. 
To  :  Bur.  of  Restraint  of  Trade : 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  rec- 
ommendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

April  26,  1966. 
To :  Commission. 
From :  Commissioner  Dixon. 
Subject :  Ace  Books.  Inc.,  docket  No.  8-557. 

report  of  compliance 

The  evidence  in  this  matter  established  that  respondents  were  making  adver- 
tising or  promotional  payments  to  "indirect  customers"  and  to  a  direct  customer. 
Union  News  Company,  in  violation  of  Section  2(d)  of  the  amended  Clayton  Act. 
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The  report  of  compliance  shows  that  respondents  are  no  longer  selling  their  pnli- 
lications  to  Union  News.  In  addition,  they  have  made  every  elfort  to  sever  all 
direct  connections  with  the  retailers  who  were  found  to  be  their  "indirect  cns- 
tomers."  While  such  severance  would  not  absolve  them  from  the  duty  of  com- 
plying with  the  order  if  these  retailers  continued  to  receive  the  discriminatory 
allowances,  respondents  state  in  their  letter  of  January  24,  1966,  that  they  are  not 
currently  paying  or  contracting  for  the  payment  of  promotional  allowances  of  any 
kind,  either  directly  or  indirectly.  The  Division  of  Compliance,  Bureau  of 
Restraint  of  Trade,  recommends  approval  of  the  Report  of  Compliance.  The  draft 
of  the  letter  so  notifying  respondents  conditions  acceptance  upon  the  accuracy  of 
the  statement  that  no  promotional  allowances  are  currently  being  made,  either 
directly  or  indirectly,  and  requires  the  respondents  to  notify  the  Commission  of 
any  promotional  allowance  program  initiated  in  the  future. 

In  view  of  the  above,  I  concur  in  the  recommendation  of  the  Division  of  Com- 
pliance and  accordingly  move  that  respondents'  Report  of  Compliance  be  approved 
and  that  respondents  be  so  notified. 

Paul  Rand  Dixon,  Commissioner. 


December  27,  1966. 

Re  Texaco.  Inc.  File  601  0869:  Standard  Oil  Co.  File  No.  601  0870:  Paragon  Oil 
Co.,  File  No.  611  0594 ;  Shell  Caribbean  Petroleum  Co.,  File  No.  611  0595, 
From  :  Commissioner  Elman. 
To :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

December  27.  1966. 
To :  The  Commission. 
From :  Philip  Elman. 

Sub.'ect:  Texiu-o,  Inc..  File  Xo.  601  O.SGO  :  Standard  Oil  Co..  File  No.  601  0870: 
Paragon  Oil  Co.,  File  No.  611  0594 :  Shell  Caribbean  Petroleum  Co.,  File  No. 
611  0595. 

The  staff  recommends  closing  four  investigations  concerning  price  discrim- 
ination and  use  of  tie-ins  in  the  sale  of  residual  fuel  oil  in  the  New  York  City  area. 
I  concur  in  the  recommendation  for  closing.  It  should  be  noted,  however,  that  the 
recommendations  for  closing  the  first  two  matters  are  based  solely  upon  a 
memorandum  written  on  .Tune  19.  1961.  The  closing  recommendatons  in  the 
other  two  matters  are  based  upon  investigations  conducted  in  part  during  1960 
and  1961.  and  in  part  during  1966. 

Although  it  is  impossible  from  the  file  to  determine  current  practices  in  the 
industry,  I  do  not  believe  it  necessary  to  bring  the  file  up  to  date.  The  basic  cause 
of  the  pricing  problems  at  the  time  of  the  investigation  had  been  the  Department 
of  Interior's  imposition  of  unrealistic  import  quotas  (staff  memorandum,  pp. 
6-7.  8).  Last  March,  that  Department  substantially  revised  the  method  for  allo- 
cating quotas  (see  the  appended  press  release)  and  according  to  information 
obtained  by  my  office,  the  pricing  patterns  in  the  industry  have  changed  sig- 
nificantly since  that  time. 

NEW  RESIDUAL  FUEL  OIL  PBOGRAJI  ANNOUNCED 

Secretary  of  the  Interior  Stewart  D.  T'dall  today.  March  25.  1966,  announced 
major  revisions  in  the  Department's  regulations  I'elating  to  the  control  of  im- 
ports of  residual  fuel  oil  to  be  used  as  fuel  in  District  I  (the  East  Coast).  The 
1966  revisions  will  assure,  to  the  maximum  extent  possible  under  Presidential 
Proclaiuatiou  3279,  as  amended,  that  individual  import  allocations  of  residual 
fuel  oil  will  be  responsive  to  market  requirements. 

This  will  be  accomplished  by  a  major  change  relating  allocations  for  parti- 
cipants to  actual  sales  as  evidenced  by  invoices,  bills  of  sale,  and  contractual 
commitments. 

The  new  program  is  designed  to  eliminate  premiums  that  have  attached  to 
import  licenses  and  which  have  had  the  effect  of  forcing  the  smaller  consumers 
to  pay  higher  prices  for  residual  fuel  oil. 
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Secretary  Udall  indicated  tliat  the  new  program  would  "combat  inflation  by 
encouraging  fuel  [sic]  and  free  competition  in  the  market  place." 

H:  *  *  *  *  *  * 

The  principal  elements  of  the  1066  revisions  are:  method  of  establishing  in- 
dividual allocations:  heretofore,  allocations  were  established  on  the  basis  of 
formulas  relating  to  historical  imports  or  imports  into  deep  water  terminals. 
For  the  forthcou)ing  allocation  period  an  initial  allocation  will  be  made  to  all 
current  eligibles  on  these  bases.  The  total  of  these  allocations  will  correspond 
to  the  import  level  in  the  Year  1957. 

Additional  allocations  will  be  made  on  the  basis  of  evidence  satisfactory  to  the 
Administrator  of  the  Oil  Import  Administration  of  contracts  for  future  delivery 
of  residual  fuel  oil.  S\ich  allocations  will  be  in  amounts  sufficient  to  cover  firm 
contract  requirements  in  excess  of  initial  allocations.  Licenses  will  be  issued 
pursuant  to  these  allocations  as  evidence  is  presented  that  deliveries  have  been 
made. 

*  :f:  «  «  H:  :!:  « 

The  revisions  announced  today  will  extend  eligibility  to  persons  who  are  in 
the  business  of  selling  residual  fuel  oil  or  have  or  obtain  throughout  arrange- 
ments which  permit  them  to  utilize  deep  water  terminals.  The  effects  of  this 
participation  in  the  program. 

AuGtrsT  7, 1969. 
Re  Red  Stick  Brokerage  Co.,  File  No.  621  02S4. 

(Circulated  as  a  five-day  closing  on  August  6, 1969  by  the  Secretary. ) 

From  :  Commissioner  Elman. 
To  :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter. 
See  attached  memorandum. 

Memorandum 

August  7, 1969. 
To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Red  Stick  Brokerage  Co..  File  No.  621  0284. 

Tliis  hoary  matter,  which  was  initiated  during  tlie  first  year  of  the  Kennedy 
administration  (on  November  3,  1961).  is  characterized  in  the  staff  memorandum 
as  a  matter  ""deemed  to  have  only  a  localized  and  minimal  competitive  efl'ect".  It 
concerns  the  question  of  whether  brokerage  payments  were  legitimate  or  were 
in  violation  of  Section  2(c)  becau.se  of  a  father-son  relationship  between  the 
ownerships  of  two  businesses  located  in  Baton  Rouge.  Louisiana.  The  matter 
should  have  been  closed  upon  the  report  of  the  field  office  on  April  30.  1962, 
that  the  companies  were  independent  .business  entities  and  that  there  was  noth- 
ing to  .support  even  an  inference  of  violation  of  Section  2(c).  Instead,  the  staff, 
on  January  14.  1965,  recommended  a  supplemental  investigation.  The  supple- 
mental report  of  the  field  office  on  May  26.  1965,  again  indicated  that  there  was 
no  evidence  of  violation  of  section  2(c)  and  again  recommended  closing.  The 
Bureau  now  agrees,  stating  that  "extensive  time  in  the  field  for  two  investigations 
plus  analy.sis  by  the  staff"  have  contributed  to  the  delay  in  resolving  this  matter 
and  that  because  of  the  minor  nature  of  the  matter  "priority  was  given  to  other 
matters  of  industry-wide  significance". 

The  staff  recommends  that  no  closing  letters  be  sent  because  "of  the  extensive 
time  consumed  by  this  investigation  and  the  apparent  lack  of  crucial  comi>eti- 
tive  effects  from  the  practices  challenged."  This  type  of  recommendation  is  com- 
monplace at  the  Commisison.  and  I  do  not  agree  with  it.  The  age  of  a  complaint 
is  not.  per  sc.  a  valid  reason  for  failing  to  inform  the  parties  involved  of  the 
disposition  of  a  matter.  Moreover,  there  will  be  little  incentive  for  the  staff  to 
avoid  undue  delays  in  future  cases  if  such  delays  are  accepted  by  the  Commis- 
sion as  something  to  be  "covered  up"  instead  of  something  to  be' eliminated.^  I 
move  that  the  .staff  be  directed  to  prepare  appropriate  closing  letters. 


1  Sep.  e.g..  my  memorandum  of  July  15,  1969,  to  the  Commission,  concerning  Eden  Cigar 
Compaiuj,  File  No.  672  .3.507  :  my  memorandum  of  August  5,  1969,  to  the  Commission 
concerning  Stroll-O-Chair  Corp..  File  No.  662  3402. 
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December  1,  1966. 
Re  Spreckels  Sugar  Co.,  File  631  0072 ;  Holly  Sugar  Corp.,  File  631  0073. 
From  :  Commis.sioner  Elman. 
To :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter. 

See  attached  memorandum. 

MEMORANDtTM 

December  1,  1966. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :  Spreckels  Sugar  Co.,  File  631  0072 ;  Holly  Sugar  Corp.  File  631  0073. 

These  two  sugar  cases  present  different  factual  situations  and  perhaps  should 
produce  different  recommendations.  In  Spreckels,  I  agree  with  the  staff  recom- 
mendation to  close  on  the  basis  that  there  were  no  meaningful  2(d)  or  2(a) 
discriminations  and  that  the  promotional  schemes  currently  employed  present 
no  evidence  of  violation. 

Holly  poses  slightly  different  problems  for  there  is  stronger  evidence  here  that 
discriminatory  promotional  allowances  were  made  available  to  certain  Holly 
customers  during  a  period  from  1961-6.3.  In  1966,  however,  Holly  adopted  a 
uniform  nondiscriminatory  program  comparable  to  the  present  Spreckels'  offer. 
In  light  of  the  change  in  program  and  the  necessity  of  further  investigation  of 
the  earlier  program  to  confirm  that  the  allowances  were  discriminatory,  to 
determine  their  competitive  impact,  and  to  ascertain  the  validity  of  a  possible 
"meeting  competition"  defense,  the  staff,  contrary  to  the  field  attorney,  recom- 
mends closing.  I  am  troubled  by  this  recommendation.  First,  it  was  Holly  who 
initially  made  the  special  promotional  allowances  which  Spreckels  was  subse- 
quently forced  to  counter.  Second,  unlike  Spreckels,  Holly  apparently  never 
attempted  to  make  this  allowance  available  on  a  nondiscriminatory  basis  to  its 
various  customers.  Third,  there  is  some  evidence  of  injury  to  Holly's  competitors 
(Spreckels  lost  Ralphs  Grocery  Co.'s  business  for  about  six  months),  and  it 
should  also  be  relatively  easy  to  show  injury  to  competitors  of  the  retail  cus- 
tomers, because  sugar  is  one  of  the  leading  items  used  to  lure  customers  to 
shop  at  a  particular  chain.  Fourth,  as  the  special  allowances  were  offered  to  two 
of  Spreckels'  customers  (and  accepted  by  one),  it  will  be  difficult  for  Holly  to 
show  it  was  merely  meeting  competition.  Statements  made  by  the  favored 
customers  would  seem  to  confirm  this. 

On  the  other  hand,  Holly  is  a  smaller  competitor  of  Spreckels  in  the  Los 
Angeles  market  (exact  market  share  figures  are  not  available),  and,  since 
Spreckels'  merger  with  American  Sugar  Co.  in  1963,  is  considerably  smaller 
overall.  Holly's  si^ecial  promotional  allowances,  while  not  offered  to  all  its  cus- 
tomers, were  offered  to  one  of  its  smallest  customers  as  well  as  its  largest,  so 
its  effect  did  not  harm  all  small  buyers.  In  addition,  its  willingness  to  offer 
these  allowances  exerted  the  competitive  pressure  which  compelled  Spreckels  to 
increase  its  promotional  allowances  uniformly.  Although  such  an  increase  in 
competitive  behavior  is  desirable,  it  obviously  is  not  a  type  which  directly  bene- 
fits the  consumer  with  lower  prices. 

Because  of  Holly's  position  in  the  sugar  market  and  the  fact  that  its  current 
promotions  are  being  offered  on  a  non-discriminatory  basis,  I  would  not  favor 
issuance  of  a  complaint.  However,  since  Holly  appears  to  have  violated  2(d) 
in  the  past,  and  may  do  so  again  in  the  future.  I  would  prefer  to  seek  an  assur- 
ance of  voluntary  compliance  rather  than  to  close.  I  move  that  the  matter  be 
returned  to  the  staff  for  that  purpose. 


November  29,  1968. 
Re  Giant  Food,  Inc.,  File  661 0153. 
From :  Commissioner  Elman. 
To:  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter. 

See  attached  memorandum. 
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Memobandum 

NovEMBEP.  20,  1966. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject :  Giant  Food  Inc.,  File  661  0153. 

For  several  reasons  I  believe  that  the  Commission's  interests  would  best  be 
served  by  accepting  Giant's  assurances  of  voluntary  compliance. 

First,  it  may  be  difficult  to  prove  that  the  questioned  terms  are  discriminatory. 
The  file  shows  that  some  industry  witnesses  regard  sales  to  individual  stores 
within  a  chain  as  sales  to  a  diiferent  customer  from  sales  to  a  chain's  central 
warehouse.  If  this  argument  prevails,  Giant  received  no  discriminatory  terms 
in  accepting  the  two-for-oue  offer  on  items  which  certain  of  its  individual  stores 
had  already  pui'chased.  Similarly,  the  Commission  would  also  l)e  seriously 
challenged  (but  perhaps  not  as  successfully)  on  the  issue  of  whether  the  "bill 
and  hold"  terms  were  preferential.  Second,  even  if  the  terms  are  discriminatory, 
it  may  be  difficult  to  establish  any  adverse  effect  on  comi^etition  arising  from 
them.  All  chains  received  the  initial  two-for-one  offer,  and  Giant,  as  the  only 
customer  to  accept  it,  would  inevitably  be  in  a  position  to  undersell  its  com- 
petitors. Although  the  'bill  and  hold"  terms  may  have  enabled  Giant  to  undersell 
its  competitors  over  a  longer  period  of  time,  the  fact  that  after  2^/^  years  it  had 
not  sold  a  "one  year's  supply"  and  cancelled  its  contract  with  over  -37%  of  San 
Georgio's  products  still  credited  to  it,  would  make  it  difficult  to  establish  sub- 
.stantial  competitive  injury.  Third,  since  the  'bill  and  hold"  terms  were  advan- 
tageous in  the  transaction  mainly  because  macaroni  is  a  spoilable  product,  all 
evidence  points  to  this  as  a  i-ather  unique  and  isolated  transaction.  Finally, 
Giant  was  not  the  moving  party  in  negotiating  this  transaction  and  has  expressed 
its  genuine  concern  to  avoid  further  difficulty  with  the  Commission  by  executing 
an  assurance  of  voluntary  compliance  and  initiating  new  buying  procedures  de- 
signed to  avoid  repetition  of  this  situation. 

All  things  considered,  I  feel  the  public  interest  would  be  served  by  accepting 
Giant's  assurances  of  voluntary  compliance,  rather  than  embarking  on  a  long 
litigation  that  would  in  the  end  yield  no  better  results. 


September  19,  1967. 
Re  American  News  Company,  et  al.,  Docket  No.  7396 ;  Johnson  Publishing  Co., 

Inc.,  Docket  No.  C-157 ;  Hearst  Corp.,  Docket  No.  7391. 
From :  Commissioner  Elman 
To :  Bur.  of  Restraint  of  Trade 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

memorandum 

September  19,  1967. 
To :  The  Commission. 

From :  Philip  Elman. 

Subject :  American  News  Company,  et  al..  Docket  No.  7396 ;  Johnson  Publishing 
Company,  Inc.,  Docket  No.  C-157 ;  Hearst  Corp.,  Docket  No.  7391. 
There  appears  to  be  reason  to  believe  that  respondents,  American  News  Com- 
pany and  Union  News  Company,  may  not  be  complying  with  the  order  issued 
in  Docket  7396,  although  the  staff  has  been  unable  to  uncover  specific  evidence 
of  violation.  For  this  reason,  I  think  the  Commission  should  not  "approve"  their 
compliance  report,  but  should  state  that  the  report  will  be  filed  without  further 
action.  Accordingly,  I  move  that  the  following  changes  be  made  in  the  letter : 

(1)  The  second  and  third  paragraphs  on  the  first  pa^e  of  the  letter  should  be 
changed  to  read  as  follows  : 

"The  Commission  has  also  reviewed  your  report  of  compliance  and  sup- 
plementary material  submitted,  and  determined  to  file  the  report  without 
taking  further  action  at  iSiis  time.  The  Commission  has  noted  the  following 
statement  contained  in  your  letter  of  April  28,  1967,  and  pertinent  exhibits 
attached  thereto :" 

(2)  The  last  paragraph  on  page  2  of  the  letter  should  be  changed  to  read  as 
follows : 
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"Accordingly,  the  Commission's  determination  to  file  your  report  of  com- 
pliance without  taking  any  further  action  at  this  time  should  not  be  con- 
strued as  approval  or  condonation  of  the  adequacy  of  your  past  practices  in 
meeting  the  burden  of  inquiry  imposed  upon  you  by  the  order  in  Docket 
7396." 

(3)   Page  three  of  the  letter  should  be  changed  to  read  as  follo\vs  : 

"Furthermore,  the  Commission's  decision  to  file  your  reix)rt  of  compliance 
without  further  action  at  this  time  is  based  on  the  assumption  that  the 
information  contained  therein,  and  in  supplementary  materials  submitted, 
is  accurate  and  complete.  However,  you  are  advised  that  notwithstanding  the 
filing  of  your  compliance  report,  should  it  later  appear  that  you  have  failed 
to  comply  with  the  order  at  any  time,  the  Commission  may  take  such  action 
as  the  public  interest  may  require." 


February  3,  1969. 
Re  Marketers  of  Fresh  Fruits  and  Vegetables — Unnamed,  File  681  0040. 
From :  Commissioner  Elman. 
To  :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

Memorandum 

February  3,  1969. 
To :  The  Commission. 
From :  Philip  Elman. 
Subject:  Marketers  of  Fresh  Fruits  and  Vegetables — Unnanmed,  File  681  0040. 

For  years  there  has  been  a  continuing  controversy  in  the  produce  industry 
between  the  growers  (sellers)  and  their  retail  food  chain  customers  as  to  who 
should  pay  fees  of  the  independent  shipping  point  brokers  who  negotiate  sales 
between  them.  Until  the  late  lO-jO's  the  shipping  point  or  ■"field"  ("ground") 
brokers  were  compensated  by  the  buyers  but  at  about  that  time  conditions  of 
oversupply  developed  which  prevailed  throughout  the  early  1960's  and  probably 
persist  today.^  Buyers  were  thus  able  to  obtain  merchandise  of  the  quality  and 
price  desired  fairly  easily  while  shippers  had  to  make  increasingly  active  efforts 
to  sell  their  produce  at  a  satisfactory  price  and  therefore  came  to  depend  heavily 
on  the  services  of  the  field  broker.  It  became  common,  even  universal,  for  shipijers 
to  compensate  the  field  broker.  Unhappy  with  this  arrangement  and  preferring, 
understandably,  the  former  system,  sellers  attempted  to  get  the  Commission  to 
intervene  in  their  behalf  under  Section  2(c)  of  the  Clayton  Act,  as  amended. 

In  April  196."»,  the  Commission,  by  a  vote  of  3  to  1,  with  Commissioner  .Jones 
not  participating,  issued  Trade  Practice  Rules  for  the  Fresh  Fruit  and  Vegetable 
Industry  which  purported  to  deal  with  this  controversy  and  to  explain  the  require- 
ments of  Section  2(c),  but  which  were  somewhat  ambiguous  and  satisfied  no  one. 
Brokerage  arrangements  in  the  industry  remained  as  they  had  been  before  the 
Rules  issued.  A  collective  (and  probably  unlawful)  boycott  by  several  .sellers 
refusing  to  use  the  services  of  brokers  or  pay  brokerage  commissions  was  short- 
lived, at  least  in  past  because  the  realities  of  the  marketplace  dictated  that  sellers 
utilize  the  services  of  shipping  point  brokers. 

Individuals  and  collective  action  having  proved  futile,  these  sellers  turned 
again  to  the  Commission  to  enlist  its  aid  in  forcing  buyers  to  pay  brokerage. 
Charges  were  made  that  other  shippers  were  violating  the  Trade  Practice  Rules 
by  paying  brokerage  to  field  brokers  who  were  acting  as  agents  of  the  buyers.  A 
staff-proposed  complaint  against  one  of  the  accused  sellers  was  not  issued  by  the 
Commission  which  instead  directed  the  staff  to  reexamine  whether  action  should 
be  taken  against  field  brokers  and  to  support  any  recommendation  that  might  be 
made  with  specific  evidence  concerning  specific  transactions  alleged  to  be  illegal. 
Two  months  later  the  staff  recommended,  and  the  Commission  agreed,  that,  since 
the  practices  involved  were  industrywide,  no  complaints  be  issued  but  a  broad 
inve.stigation  be  instituted  instead.  More  specifically,  the  staff  argued  : 


'  The  staff  memorandum   is   unclear   on  the  latter   point. 
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•"At  a^ppT^^ximately  tlie  same  time,  representatives  of  several  fresh  fruit 
and  vegetable  growers  associations  met  witli  tlie  Chairman  and  representa- 
tives of  this  Bureau  in  order  to  discuss  what  they  claim  to  be  widespread 
violations  of  the  Commission's  Trade  Practice  Rules.  This  group  left  us  with 
the  distinct  impression  that  it  would  serve  no  useful  purpose  for  the  Com- 
mission to  file  suits  against  a  representative  number  of  shippers  and  brokers. 
It  was  believed  that  unless  there  was  a  massive  attack  on  the  entire  industry, 
buyers  would  be  able  to  shift  their  purchases  through  brokers  or  shippers 
who  are  not  under  order. 

"As  a  result,  this  Bureau  has  come  to  the  conclusion  that  the  only  possible 

way  of  solving  the  problem  and  getting  some  insight  into  what  the  precise 

market  conditions  are  is  to  concentrate  our  attention  on  the  larger  buyers."^ 

(Memo,  June  12,  1967) 

The  proposed  investigation  has  now  been  completed  and  the  staff  has  forwarded 

the  attached  five  complaints  against  various  retail  food  chains  and  field  workers, 

alleging  violations  of  Section  2(c)  of  the  Clayton  Act.  as  amended. 

The  Commission  has  vacillated,  obfuscated  and  changed  directions  more  than 
once  in  this  matter  and  the  time  has  come  for  a  decision  as  to  what  enforcement 
policy  makes  sense.  To  reach  that  decision,  we  ought  to  have  before  us  all  the 
facts  concerning  the  course  of  action  proposed  by  the  staff.  Apart  from  the  ques- 
tion of  the  relative  importance  of  these  matters — to  what  extent  is  the  public 
interest  involved  in  what  seems  to  be  essentially  a  private  controversy,  and  how 
justified  is  the  considerable  investment  of  time,  money  and  manpower  that  the 
Commission  will  have  to  make — there  is  serious  doubt  as  to  the  economic  impact 
of  this  enforcement  action.  Gaps  in  the  information  submitted  make  it  difficult 
to  asses  the  market  setting  in  which  these  practices  are  occurring,  the  significance 
of  Commission  action  on  consumer  prices,  and  the  compatibility  of  such  action 
with  a  rational  economic  jiolicy. 

Obviously  there  are  important  legal  obstacles  to  be  hurdled  before  any  orders 
could  issue.  Since  each  Commissioner  has  by  now  developed  his  or  her  own  view 
of  Section  2(c),  it  is  unneee.ssary  to  dwell  on  the  point  save  to  note  that  we  do 
not  have  here  a  dummy  broker  passing  on  his  "commissions"  to  his  principal,  the 
buyer,  but  real  independent  brokers  who  render  services  and  earn  their  commis- 
sions, which  are  paid  by  the  seller,  and  who  retain  such  earnings  and  do  not 
pass  them  on,  in  whole  or  in  part,  to  anybody  else."  This  is  simply  not  a  price 
concession  masquerading  as  brokerage  which  is  the  essential  evil  at  which  Section 
2(c)  is  aimed. 

Of  necesity  the  case  against  these  respondents  depends  on  the  allegation  that 
the  brokers  are  the  buyer's  agents  in  the  sense  in  which  that  term  is  used  in  the 
law  of  agency — i.e.,  that  the  brokers  are  acting  exclusively  on  behalf  of,  and  at 
the  direction  of.  the  buyer.  There  is  considerable  doubt  that  this  is  in  fact  the 
situation  prevailing  in  this  industry.  As  I  have  noted,  it  was  due  to  chronic  con- 
ditions of  oversupply  that  sellers  first  began  to  need  the  services  of  brokers  and 
to  pay  brokerage  commissions.  The  staff  memorandum  does  not  indicate  that  this 
condition  has  changed.  Since  the  practice  of  paying  commissions  is  followed  by 
all  sellers,  and  since  the  short-lived  refusal  of  some  sellers  to  use  or  pay  brokers 
left  them  at  a  competitive  disadvantage  vis-a-vis  their  i-ivals,  it  is  as  reasonable 
to  suppose  that  the  practice  is  dictated  by  the  sellers'  need  for  the  services  of 
these  brokers  or  by  legitimate  competitive  pressures  as  it  is  to  assume  that  there 
has  been  illegal  or  coercive  conduct. 

Moreover,  it  is  conceded  that  these  brokers  are  independent,  that  all  in  fact  act 
as  genuine  brokers  and  none  was  set  up  as  a  dummy.  The  staff  nevertheless  infers 
that  since  they  perform  services  for  buyers,  they  perform  no  useful  functions  for 
sellers.  Yet,  almost  any  indei>endent  broker  can  l)e  regarded  as  iierforfing  serv- 
ices for  both  buyer  and  seller,  regardless  of  who  pays  his  commission.  For  example, 
a  buyer  may  go  to  a  real  estate  broker  and  enlist  his  aid  in  finding  a  house,  yet 
the  seller  usually  pays  the  ))roker's  commission.  Neither  its  language  nor  legisla- 
tive history  shows  that  Section  2(c)  was  intended  to  deal  with  the  question  of 
which  party  the  broker  represents  and  who  should  be  liable  for  his  services. 
Absent  some  showing  of  markedly  changed  conditions  in  this  industry,  it  is  also 
(juesrionable  whether  the  liroker  performs  no  services  for  the  seller  for  which 
he  is  entitled  to  be  comjiensated.  This  whole  proceeding  is  still  subject  to  the 
interpretation  that  it  is  an  effort  by  shippers  to  avoid  being  forced  by  comi>etitive 
pressures  to  assume  the  cost  of  brokerage. 


-I  note  in  passing  that  Section  2(c)  exempts  from  its  proscription  payments  made  "for 
services  rendered  in  connection  witli  tlie  purchase  or  sale  of  goods." 
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Citation  by  tlie  staff  of  the  Hersog  case  (memo,  p.  21)  is  instructive.  Accepting 
for  present  purposes  the  staff's  assertion  that  "The  parallel  between  Herzog  and 
the  field  broker  herein  is  obvious  and  complete,"  it  is  questionable  whether  the 
Conmiission  would  again  want  to  follow  the  path  it  trod  in  Ecrog.  It  is  true  that 
the  Commission  "won"  the  Herzog  case  in  the  Court  of  Appeals,  largely  because 
respondent  had  filed  an  admission  answer  which  the  court  regarded  as  con- 
stituting a  stipulation  that  Herzog  was  the  buyer's  agent  and  not  an  independent 
broker  like  those  in  the  instant  matters.  Subsequently,  however,  it  became  clear 
that  resident  buyers  (brokers)  in  the  fur  industry  perform  a  useful  economic 
function,  beneficial  to  buyers  and  sellers,  and  that  who  paid  their  commission 
is  a  matter  of  indifference  to  the  public  interest.  As  a  result,  the  Commission, 
by  minute  of  November  22,  1966,  adhering  to  a  position  taken  on  April  2,  1951, 
determined  that  enforcement  of  the  Herzog  order  would  not  be  in  the  public  inter- 
est. Which  raises  the  question  whether,  if  the  instant  matter  parallels  Herzog, 
as  the  staff  asserts,  and  the  Commission  eventually  issues  an  order  after  arduous 
and  expensive  litigation  on  the  ground  that  there  has  been  a  technical  violation 
of  Section  2(c),  the  public  interest  and  economic  realities  will  dictate  that  this 
order,  too,  not  be  enforced. 

Another  factual  allegation  that  troubles  me  is  the  claim  that  all  buyers  pay 
the  same  price  for  produce  regardless  of  whether  they  use  a  broker  compensated 
l»y  the  seller,  as  the  respondent  food  chains  do,  or  themselves  hire  and  pay  an 
employee  to  perform  this  function  as  the  larger  national  chains  ( Safeway,  Kroger 
and  a'(S:P)  do.  Is  it  not  somewhat  bewildering  to  learn  that  Bohack  with  annual 
sales  of  §207  million  procures  its  produce  at  a  lower  net  cost  than  Safeway, 
Kroger  and  A&P?  "Facts"  like  these  are  troublesome  and  suggest  the  need  for  a 
fuller  economic  analysis  of  the  industry  before  the  Commission  jumps  in  with 
both  feet. 

More  fundamental  than  these  objections  is  my  doubt  as  to  what  would  be 
accomplished  even  if  the  Commission  should  establish,  after  years  of  litigation, 
that  these  brokers  are  buyer's  agents  whose  fees  should  be  paid  by  the  buyers 
and  not  the  sellers."^  Suppose  the  Commission  wins  this  case,  what  will  be  the 
result?  Right  now,  according  to  the  staff,  these  food  chains  pay,  let  us  say.  $1 
for  lettuce;  the  seller  substracts,  let  us  say,  5  cents  which  he  pays  the  broker 
and  he  retains  the  remaining  95  cents.  If  conditions  of  oversupply  persist,  an 
assumption  which  the  staff  tacitly  denies  when  it  concludes  that  the  broker  per- 
forms no  services  for  the  seller,  after  an  order  is  entered  the  buyers  will  still 
have  leverage  vis-a-vis  the  sellers  in  this  industry.  The  probable  result?  Buyer 
pays  5  cents  to  the  broker  plus  95  cents  to  the  seller ;  in  sum,  the  same  net  effect 
as  "now  prevails  except  that  by  shuffling  a  few  papers  the  source  of  the  broker's 
payment  is  changed  and  except  that  it  will  have  cost  the  Commission  a  considera- 
ble sum  in  time,  money  and  manpower  to  get  those  papers  shuffled.  The  economic 
impact  would  be  nil.  But,  let  us  assume  that  the  staff's  implicit  assumption  is  cor- 
rect and  conditions  of  scarcity  prevail  so  sellers  have  some  levarage.  In  that 
case  the  buyer  will  probably  continue  to  pay  the  seller  $1  and  he  will  have  the 
added  cost  of  5  cents  to  the  broker.  Will  the  retail  food  chain  bear  this  added 
cost?  Obviously  not.  The  added  costs  will  be  passed  on  to  consumers  in  the  form 
of  higher  prices,  adding  to  the  inflationary  spiral  that  has  already  become  the 
principal  concern  of  those  charged  with  maintaining  price  stability  in  our 
economy.* 

It  is  is  questionable  whether  an  enforcement  policy  calculated  to  achieve,  on 
the  one  hand,  useless  or,  on  the  other,  negative  and  deleterious  results  is  sensi- 
ble or  whether  it  comports  with  the  economic  policies  of  the  Congress  or  the 
President.  Recently,  the  antitrust  agencies  have  been  reminded  of  their  obliga- 
tion "to  strive  for  realistic — as  well  as  vigorous — enforcement,  and  .  .  .  [to] 
avoid  dissipating  their  resources  on  matters  of  minor  importance."  ^  There  is  a 
great  danger,  it  seems  to  me,  that  action  by  the  Commission  on  the  instant  com- 
plaints will  be  neither  realistic  nor  significant  but  will  be  quixotic  and  wasteful. 
Before  taking  any  action,  the  Commission  should  have  the  personal  views  of 
the  Director  of  the  Bureau  of  Economics  on  the  economic  policy  questions 
involved. 
I  so  move. 


8  But  cf.  Flotlll  Products,  Inc.,  Docket  No.  7226,  8-9   (separate  opinion). 

*  See,  e.g..  Council  of  Economic  Advisers,  1969  Annual  Report. 

s  Staff  of  the  Cabinet  Committee  on  Price  Stability,  Study  Paper  Number  2,  84  (1969). 
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April  12,  1967. 
Re  Beatrice  Foods  Co.,  File  No.  661-0053. 
From :  Commissioner  Jones. 
To  :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

Memorandum 

April  12,  1967. 

To  :  The  Commission. 

From  :  Mary  Gardiner  Jones. 

Subject :  Beatrice  Foods  Co.,  File  No.  661-0053. 

This  matter  involves  an  investigation  of  alleged  violation  of  Section  2(d)  of 
the  Clayton  Act  as  amended  in  connection  with  the  granting  of  preferential  ad- 
vertising allowances  in  the  sale  of  dairy  products.  This  matter  is  an  outgrowth 
of  the  Commission's  order  dismissing  the  complaint  in  Docket  7599  involving 
Beatrice  in  which  the  Commission  noted  that  in  view  of  the  length  of  time  which 
had  elapsed  since  the  occurrence  of  the  alleged  discriminatory  advertising  al- 
lowances an  order  was  inappropriate.  The  Commission  further  directed,  however, 
that  a  new  investigation  be  instituted  to  determine  whether  the  practices  were 
currently  being  used. 

The  activities  involved  Beatrice's  promotional  allowance  activities  in  Colorado 
and  Wyoming.  The  investigation  disclosed  that  no  promotional  allowances  were 
paid  by  Beatrice  in  Colorado  and  Wyoming  in  1965  and  1966  because  of  state 
milk  control  regulations  prohibiting  such  payments.  Accordingly,  in  the  two 
states  involved,  payment  of  all  promotional  allowances  has  been  discontinued. 

The  investigation  also  encompas.sed  Beatrice's  relations  with  it.s  Nebraska 
customers.  It  found  that  no  advertising  allowances  have  been  paid  in  any  form 
since  January  1966.  Prior  to  that  time  a  10  cents  per  gallon  ice  cream  allowance 
had  been  granted  from  one  plant  to  three  stores ;  however,  these  payments  were 
made  to  meet  good  faith  advertising  allowances  offered  by  competitors. 

Based  on  the  above,  the  staff  recommends  that  the  file  be  closed  without  fur- 
ther action.  I  concur  in  the  staff  recommendations  and  move  their  adoption. 


January  24.  1967. 

Re  (1)   Compliance  of  Power  Carbonic  with  194S  order;   (2)  Competitors"  com- 
plaint against  Hygrade  Compressed  Gas  Corp.  and  Pure  Carbonic,  Inc.  of  Air 
Reduction. 
From :  Commissioner  Jones. 
To  :  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

Memorandum 

January  24,  1967. 

To :  The  Commission. 
From :  Commissioner  .Tones. 

Subject:  (1)  Compliance  of  Pure  Carbonic  with  1948  order;  (2)  Competitors' 
complaint  against  Hygrade  Compressed  Gas  Corp.  and  Pure  Carbonic.  Inc. 
of  Air  Reduction. 

A  Commission  order  of  June  17,  IMS  prohibited  Pure  Carbonic.  Air  Reduction 
Co.,  Liquid  Carbonic,  and  Michigan  Alkali  (now  Wyandotte  Chemicals)  from 
concerted  action  in  fixing  prices  and  in  geographical  price  discrimination  in 
the  sale  of  solid  or  liquid  carbon  dioxide. 

On  January  6.  1966,  the  Commission  directed  a  compliance  investigation  to 
determine  whether  the  1948  order  was  being  violated.  At  that  time  the  Division 
of  General  Trade  Restraints  was  conducting  three  investigations  of  alleged  anti- 
competitive pricing  practices  in  the  carbon  dioxide  industry. 

By  Commission  minute  of  April  7,  1966,  the  Division  was  directed  (1)  to  in- 
vestigate compliance  with  the  1948  order:  (2)  to  combine  this  investisation  with 
its  three  on-going  investigations  in  the  indu.stry  :  (8)  to  con.sult  with  the  Division 
of  Compliance  when  each  investigation  is  completed;  and  (4)  to  inform  the 
Commission  of  possible  non-compliance. 

The  Division  has  now  completed  one  of  its  three  outstanding  investigations 
in  this  area,  the  one  involving  Hygrade  Gas  Corp.  and  Pure  Carbonic. 
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HYGRADE   GAS    CORP. 

Four  applicants  complained  that  Hygrade  and  Pure  Carbonic  were  involved 
in  a  conspiracy  to  forestall  competition  at  the  wholesale  level  and  to  sell  com- 
pressed gas  below  cost.  Attorney  for  three  of  the  applicants  informed  staff  that 
(1)  the  challenged  practices  had  been  stopped;  (2)  his  clients  had  settled  their 
differences  with  Hygrade  and  Pure  Carbonic;  and  (3)  he  had  no  proof  of  con- 
spiracy. The  fourth  applicant  also  could  offer  no  proof  of  either  conspiracy  or 
competitive  injury. 

I  move  acceptance  of  staff's  recommendation  that  (1)  the  files  be  closed  with 
respect  to  the  allegations  of  conspiracy  to  eliminate  competition  and  sales  below 
cost;  (2)  closing  letters  be  sent  to  Hygrade  and  to  the  attorney  for  the  three 
applicants;  and  (3)  no  closing  letters  be  sent  to  the  fourth  applicant  because  he 
has  no  interest  in  pursuing  his  complaint  and  to  Pure  Carbonic  because  it  will 
probably  be  the  subject  of  a  continued  investigation. 

PURE   CARBONIC 

Although  the  alleged  conspiracy  between  Hygrade  and  Pure  Carbonic  did  not 
prove  out,  a  by-product  of  this  investigation  was  the  possibility  of  price  dis- 
crimination by  Pure  Carbonic.  The  attorney-examiner  discovered  that  the  com- 
pany's invoices  showed  sales  to  customers  at  different  unit  prices.  Counsel  for 
the  company  explained  these  differences  by  general  reference  to  its  schedule  of 
volume  discounts,  varying  transportation  charges,  rental  charges  for  different 
typs  of  etiuipment  which  Pure  Carbonic  is  under  a  consent  decree  to  include  in  the 
price  or  to  charge  separately  at  request  of  buyer,  and  attempts  to  meet  competi- 
tion. The  attorney-examiner  suggested  an  investigation. 

The  Division  of  Discriminatory  Practices  recommends  against  an  investiga- 
tion on  the  grounds  that  the  file  evidence  (essentially  the  invoices)  is  incon- 
clusive ;  that  Pure  Carbonic  is  not  only  an  investigated  firm  in  a  much  investi- 
gated industry  (by  both  Justice  and  the  Commission)  but  it  as  well  as  others 
in  the  industry  are  presently  under  an  order  and  consent  decrees  prohibiting 
concerted  action;  and  that  no  complaints  have  been  re-eived.  On  the  basis  of 
the  file  it  is  difficult  to  determine  the  probability  of  a  successful  case  against 
Pure  Carbonic.  I  am,  however,  influenced  by  the  absence  of  a  complaint  and  by 
the  fact  that  Pure  Carbonic  submitted  a  four  volume  special  report  covering 
price  data  to  the  Commission  in  August  1962,  which  apparently  indicated  no 
improper  pricing  activity.  I  would  accept  the  recommendation  of  the  Division 
of  Discriminatory  Practices  against  investigation.  I  so  move. 

THE  ON-GOING  INVESTIGATION 

The  Division  of  General  Trade  Restraints  had  three  on-going  investigations 
involving  (1)  Hygrade  and  Pure  Carbonic,  (2)  Liquid  Carbonic  of  General 
Dynamics,  and  (3)  Cardox  of  Chemtron.  As  we  have  noted,  staff  recommends 
that  the  first  investigation  he  closed.  The  other  two  are  still  in  the  field  although 
completion  is  now  estimated  for  March  1967  and  April  1967.  In  the  meantime, 
staff  recommends  that  no  further  action  be  taken  in  the  investigation  of  com- 
pliance with  the  1948  order  until  the  remaining  two  field  investigations  have 
been  completed.  I  move  this  recommendation  as  well. 


April  30,  1965. 
Re  General  Filters,  Inc.,  File  641  0277 
From  Commissioner  Jones. 
To  Bur.  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter. 

See  atached  memorandum. 

Memorandum 

April  30,  1965. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 
Subject :  General  Filters,  Inc.,  File  641  0722. 

I  concur  in  the  staff's  recommendation  to  close  although  it  should  be  noted 
that  the  field  oflice  recommended  complaint.  In  view  of  that  recommendation 
I  am  setting  down  briefly  my  reasons  for  concurring  with  the  staff  recom- 
mendation to  close. 


1465 

The  industiT  consists  of  some  30  manufacturers  of  whom  General  is  the 
largest.  However  there  are  other  mrge  companies  in  the  industry.  The  applicant 
is  apparently  very  small  and  was  a  defendant  in  a  suit  brought  by  General  to 
stop  the  applicant  from  packaging  its  product  in  a  fashion  so  as  to  aopear  to 
be  General's.  Part  of  the  advertising  in  (piestion  was  put  out  by  Genera'  'Hiring 
that  controversy  which  was  disposed  of  by  a  court  injunction  prohibiting  the 
applicant  from  packaging  its  product  in  a  manner  imitating  General. 

Accordingly,  while  initially  I  thought  we  might  have  a  disparagement  case 
here  as  part  of  a  larger  policy  to  maintain  its  market  position  in  the  face  of  a 
declining  market,  I  am  now  of  the  opinion  that  this  is  not  the  situation  and 
that  we  might  be  interjecting  ourselves  into  what  may  be  essentially  a  private 
battle  between  the  applicant  and  General.  I  do  not  agree  wuth  staff  counsel  wh.o 
based  his  recommendation  for  closing  this  phase  of  the  case  on  the  absence  of 
competitive  injury  and  failure  to  deceive.  I  do  not  agree  that  these  criteria 
must  be  present  to  prove  a  charge  of  disparagement. 

I  agree  with  the  staff  memo  in  its  discussion  of  the  2(a)  allegation. 

I  move  that  the  investigation  be  placed  on  suspense  for  ultimate  closing.  I 
think  that  it  would  be  worth  while  to  check  General's  advertising  again  after 
some  reasonable  period  to  see  whether  it  is  still  directed  toward  disparaging 
imitations  when  presumably  the  District  Court's  injunction  should  have  been 
effective  to  halt  the  original  copying  which  apparently  gave  rise  to  this 
advertising. 

Memorandum 

March  8,  1965. 
To :  Commission. 

From :  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade. 
Subject :  File  No.  G41  0277.  General  Filters,  Inc. 

Closing  recommended  :  Insufficient  evidence  of  violation. 

Statute :  Section  2(a),  Clayton  Act ;  section  5,  FTC  Act. 

Charge:  Price  discrimination,  disparagement  of  competitor's  product,  inter- 
fering with  competitor's  source  of  supply,  and  false  and  misleading  advertising. 

Commodity  involved  :  Oil  filter  refills  for  domestic  oil  heating  units. 

On  March  10,  l*Jt>4,  Durable  Manufacturing  Company,  Bensenville,  Illinois, 
complained  to  the  Commission's  Chicago  Office  that  its  principal  competitor. 
General  Filtei-s,  Inc.,  was  violating  several  federal  statutes.  Durable  complained 
that  as  of  April  6,  1964,  Pittsfleld  Products,  Durable's  only  source  of  cylinders, 
refused  to  sell  cylinders  to  Durable.  Mr.  Edward  H.  Sowin,  president  of  Durable, 
stated  that  Pittsfield's  actions  were  due  to  General's  pressure,  and  that  Durable 
had  no  other  practical  source  of  supply.  Durable  further  complained  that  General 
was  engaged  in  false  and  misleading  advertising  and  was  disparaging  Durable's 
product.  Durable  finally  complained  that  General  was  engaged  in  discriminatory 
pricing  which  caused  Durable  to  lose  a  number  of  customers.  On  April  24.  1964, 
a  field  investigation  was  initiated  in  this  matter.  On  August  27,  1964,  the  Chicago 
field  office  submitted  a  final  report,  recommending  that  complaint  issue,  charg- 
ing General  Filters,  Inc.  with  violation  of  §2(a)  of  the  Clayton  Act  and  §5 
of  the  Federal  Trade  Commission  Act. 

Both  General  and  Durable  manufacture  oil  filter  refills  for  use  in  domestic  oil 
heating  systems.  These  filters  are  Durable's  only  product.  Durable's  sales  in  1962 
totaled  .$43,000  and  1963  they  totaled  $37,000.  General  manufactures  filters,  cart- 
ridges and  related  products.  General's  filter  sales  in  1962  totaled  .$434,626  and  in 
1963  they  totaled  $475,482.  Regarding  the  industry  as  a  whole,  the  final  report 
states : 

"It  should  be  noted  that  various  informants  from  various  areas  stated 
unanimously  that  the  oil  heating  business  is  a  dead  line  because  the  majority 
of  the  furnaces  and  stoves  are  heated  by  gas.  That  means  that  the  oil  filters, 
refills  and  cartridges  are  also  going  out  of  u.se.  That  change  resulted  in  re- 
peated statements:  that  the  entire  oil  filter  business  is  unimportant  and  in- 
significant.'' (TPF.  p.  3)  (Emphasis  added.) 

I.    SECTION    5    CHARGE    OF    INTERFERING    WaTH    COMPETITOR'S    SOURCE    OF    COMPONENT 

PARTS 

Pittsfield  Products  supplies  Durable  and  General  with  .steel  cores  for  use  in  oil 
filters.  Sales  to  General  in  1962  amounted  to  .$31,000  and  in  1963  they  amounted 
to  $45.00().  Sales  to  Durable  in  1962  amounted  to  $3,700  and  in  1963  they  amounted 
to  $1,800.  Pittsfield  stated  that  it  was  unable  to  meet  Durable's  order  of  12/20/63. 
The  reason  was  stated  to  be  that  there  was  a  material  shortage.  Pittsfield  denied 
that  there  was  any  pressure  by  General. 
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Pittsfielcl  stated  that  Durable  was  difficult  to  serve  because  its  orders  were 
"made  orally,  on  very  short  notice,  and  with  quick  delivery  dates."  (ITF,  p.  13) 
Pittsfield,  competitors  of  Durable,  and  even  Durable,  state  that  there  are  a  num- 
ber of  alternate  sources  of  cores. 

The  tinal  report  concluded,  regarding  this  charge  that  "there  is  no  evidence 
that  proposed  respondent  interfered  with  competitor's  source  of  component 
parts."  (TPF,  p.  15)  This  Bureau  agrees  with  that  conclusion  and  recommends 
that  this  aspect  of  the  matter  be  closed. 

II.  FALSE  AND  DISPARAGING  ADVERTISING 

A.  "The  applicant  complained  that  the  advertising  of  proposed  respondent: 
'General's  filter  replacement  cartridge  is  approved  by  the  Underwriters  Labora- 
tories';  injured  him."  (TPF,  p.  13).  The  investigation  revealed  that  the  Under- 
writers Laboratories  approved  General's  filters.  The  filter  replacement  cartridges 
are  identical  to  those  used  in  the  approved  filter. 

The  final  report  concluded,  as  to  this  aspect  of  the  case,  that  "the  replacement 
cartridges  are  the  same  as  the  original  filter  cartridges ;  therefore,  the  state- 
ments of  proposed  respondent's  advertising  can  be  considered  as  approved  by 
Underwriters  Laboratories,  Inc.,  and  in  this  respect  the  advertising  of  pro- 
posed respondent  is  not  false."  (TPF,  p.  16).  Accordingly,  this  Bureau  recom- 
mends that  this  aspect  of  the  matter  be  closed. 

B.  "The  applicant  complained  that  General's  advertising  that  'imitations  do 
not  remove  lint  and  imitations  do  not  include  a  heavy-duty  leakproof  gasket'  in- 
juries him  .  .  .".  (TPF,  p.  14). 

1.  The  advertising  was  in  trade  journals  and  directed  to  wholesalers  and 
large  retailers.  The  advertising  was  not  directed  to  the  consumer  market. 

2.  There  is  no  evidence  that  the  readers  of  the  advertising  were  misled. 

8.  The  readers  of  the  advertising  are  professionals  and  it  is  unlikely  that 
they  would  be  misled,  even  if  the  advertising  was  false. 

4.  The  advertising  refers  to  "cheap  imitation"  or  "imitations"  and.  there- 
fore, has  little  effect  on  Durable,  as  Durable  does  not  admit  that  it  produces 
a  "cheap  imitation"  or  "imitations"  of  the  General  filter. 
For  the  above  noted  reasons,  it  is  recommended  that  the  field's  recommenda- 
tions of  a  Section  5  complaint  not  be  approved.  The  advertising  is  not  necessarily 
false  and  does  not  apply  to,  or  disparage,  the  applicant's  product. 

in.  PRICE  DISCRIMINATION 

A.  Claims  by  DuraUe  that  it  lost  customers  to  General  due  to  GeneraVs  price 

(Uscrimination 

Durable  claimed  that  it  lost  several  of  its  customers  to  General  because  General 
offered  Durable's  customers  a  lower  price  than  it  offered  it  own  regular  custom- 
ers. Durable  claimed  that  this  pricing  activity  constitutes  illegal  price  discrimina- 
tion. 

The  investigation  revealed  that  General  did  not  take  any  customers  away  from 
Durable  (TPF,  pp.  11,  12).  The  competitors  of  General  were  interviewed  and 
they  "stated  unequivocally  that  they  did  not  suffer  any  injury  from  the  business 
policy  and  sales  methods  of  proposed  respondent."  (TPF,  p.  12) . 

B.  Secondary  line  injury  due  to  General's  pricing 

Although  there  was  no  complaint  regarding  the  secondary  line  injury  issue, 
this  issue  was  investigated.  The  investigation  revealed  that  General's  price  list 
shows  several  prices  for  each  part  number.  The  prices  are  based  on  the  number  of 
parts  ordered.  These  prices  are  available  to  all  customers.  It  was  also  noted  that 
if  a  customer  gave  a  blanket  order,  he  would  be  allowed  the  quantity  price  even 
though  an  individual  .shipment  did  not  make  the  quantity.  Often,  even  the  indi- 
vidual shipments  involved  quantities  sufficient  to  qualify  for  the  quantity  price. 
The  price  differences  in  question  are  clearly  illustrated  on  pages  5-10.  TPF.  Tlie 
following  are  examples  of  the  differences  in  the  price  of  the  fastest  moving  parts  : 

Part  No.  Favored  price  Nonfavored  price 

1A-25A $1.80 $2.16. 

lA-30  ...42  cents.. 46  and  50  cents. 

2A-311  70cents.. 73  and  78  cents. 

2A-710 63cents.. 68  and  74  cents. 
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The  Milwaukee,  Wisconsin,  Chicago,  Illinois,  and  Indianapolis,  Indiana,  trade 
areas  were  utilized  for  the  secondary  line  injury  investigation. 

1.  Miln-aiikce,  Wisconsin.  (TPF,  pp.  6,  7).  Three  favored  and  two  non-favored 
customers  are  located  in  Milwaukee.  Rundle-Spence  Manufacturing  Company 
and  Schwab  Furnace  Company  are  the  non-favored  purchasers.  Rundle-Spence 
purcha.ses  from  General  in  1962  totaled  $30.00;  in  1963,  they  totaled  $200.00. 
Schwab  purchases  from  General  in  1962  totaled  $975.00;  in  19G3,  they  totaled 
$2,900.00. 

^Milwaukee  Stove.  Auer  Steel,  and  Delzell  Supply  are  the  three  favored  cus- 
tomers in  the  Milwaukee  area.  Milwaukee  Stove  purchases  approximately  25%  of 
its  filter  needs  from  General.  Auer  Steel  purchases  approximately  35%  of  its 
filter  needs  from  General.  Delzell  purchases  approximately  45%  of  its  filter 
needs  from  General. 

None  of  the  non-favored  customers  have  complained  regarding  General's  pric- 
ing. None  of  the  non-favored  customers  have  complained  about  being  injured 
by  their  favored  competitors.  There  is  no  evidence  of  actual  competitive  injury. 
If  any  injury  exists,  it  must  be  inferred.  In  general,  the  individual  orders  of 
the  favored  customers  are  substantially  larger  than  those  of  the  non-favored 
customers. 

2.  CJiicftgo,  Illinois.  (TPF,  pp.  7-9).  Three  favored  and  two  non-favored  cus- 
tomers are  located  in  Chicago.  O.K.  Oil  and  Chicago  Furnace  are  the  non-favored 
purchasers.  O.K.  Oil  purchases  from  General  in  1962  totaled  $960.00;  in  1963, 
they  totaled  $300.00;  no  purchases  were  made  in  1964.  Chicago  Furnace  pur- 
chases from  General  in  1963  totaled  $200.00  and  no  purchases  were  made  in  1964. 

Ace  Hardware  Corporation,  Crane  Supply  Company,  and  Max  Gerber,  Inc., 
are  the  three  favored  customers  in  the  Chicago  area.  Ace  Hardware  purchases 
nearly  as  many  filters  from  Durable  as  it  does  from  General.  Half  of  the  in- 
voices establishing  purchases  by  Ace  indicate  that  the  products  were  drop 
.shipped  to  stores  outside  of  the  Chicago  area.  Although  no  percentages  are 
given,  Ace  indicated  that  it  buys  its  "supply  needs"  fi-om  Commercial  Filter 
None  of  the  Crane  invoices  indicate  shipments  to  the  Chicago  area.  In  fact,  nope 
of  the  Crane  invoices  indicate  shipments  of  General  filters  for  the  Crane  account 
into  Illinois.  As  of  July  14,  1964,  Max  Gerber  had  made  no  purchases  from 
General  in  1964. 

Neither  of  the  non-favored  customers  has  complained  regarding  General's 
pricing.  Neither  of  the  non-favored  customers  complained  about  being  injured  by 
the  favored  customers.  There  is  no  evidence  of  actual  competitive  injury.  If  any 
injury  exists,  it  must  be  inferred.  Injury  would  be  difficult  to  infer  in  light  of 
tiuch  statements  as  "the  oil  filter  business  is  extinct  .  .  .  the  oil  filter  business 
makes  no  more  than  a  1/lOOOth  of  their  total  business."  (Field  Report  of  non- 
favored  customer,  Chicago  Furnace  Supply  Company,  TBF,  p.  365).  The  testi- 
mony throughout  the  file  is  of  this  general  nature. 

3.  Indianapolis,  Indiana.  (TBF,  pp.  9-11).  Two  favored  and  two  non -favored 
customers  are  located  in  the  Indianapolis  area.  Hoover-Bowers  and  Duncan  Sup- 
ply are  the  non-favored  purchasers.  Hoover-Bowers  purchases  35%  of  its  filters 
from  General.  Purchases  totaled  $300.00  in  1963  and  $27.54  in  19&4.  "Informant 
stated  that  the  oil  filter  business  is  not  too  important  related  to  her  total  busi- 
ness." (TBF,  p.  450).  Duncan  Supply  purchases  from  General  totaled  $515.00 
in  1962 ;  $1060.00  in  1963 ;  and,  $720.00  in  1964.  Duncan's  oil  filter  business  con- 
stitutes approximately  V2%  of  his  total  sales. 

Langsenkamp  and  Berkheimer  are  the  two  favored  customers  in  the  Indian- 
apolis area.  As  of  July  28,  1964,  Langsenkamp's  total  purcha.ses  from  General  in 
1964  totaled  $60.00.  Berkheimer  purchases  filters  from  five  suppliers.  The  filter 
business  does  not  amount  to  1%  of  his  total  sales.   (TBF,  p.  532). 

None  of  the  non-favored  customers  have  complained  regarding  General's  pric- 
ing. None  of  the  non-favored  customers  have  complained  about  being  injured  by 
their  favored  competitors.  The  clo.vest  thing  to  actual  injury  in  the  entire  file 
is  a  statement  by  Hoover-Bower  (1964  purchases  from  General,  $27.54)  "that 
.s/(e  Relieves  that  they  have  lost  customers  to  G.  W.  Berkheimer  in  the  last  few 
years."   (TBF,  p.  450)    (Emphasis  added).  The  lost  customers  were  not  named. 

Conclusions 

i.  interfering  with  competitor's  source  of  component  parts 

The  applicant  claimed  that  Pittsfield  supplied  General  and  Durable  with  cores. 
The  applicant  alleged  that  Pittsfield  cut  off  Durable  due  to  General's  pressure. 
The  investigation  revealed  that  the  shipment  in  que.stion  was  not  delivered  due 
to  material  shortage ;  there  was  no  evidence  that  General  had  anything  to  do 
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with  it.  The  fiekl  office  rerommended  that  this  aspect  of  the  matter  be  closed. 
Tliis  Bureau  agrees  with  tlie  recommendation  because  there  is  no  evidence  to 
support  Durable's  charges,  and  there  is  evidence  to  the  contrary. 

II.    FALSE  AND  DISPARAGING  ADVERTISING 

A.  The  applicant  charged  that  General  advertised  that  its  filters  were  approved 
by  the  Underwriters  Laboratories,  and  that  this  was  false.  The  investigation 
revealed  that  it  was  true.  Therefore,  this  Bureau  recommends  that  this  aspect 
of  the  matter  be  closed. 

B.  The  applicant  alleged  that  its  product  was  disparaged  by  the  proposed 
respondent.  The  disparagement  involved  publications  by  Genei'al  warning  pros- 
pective customers  to  beware  of  cheap  and  faulty  imitations.  There  is  no  evidence 
that  anyone  other  than  Durable,  related  these  statements  to  Durable.  Due  to  the 
nature  of  the  advertisements,  the  nature  of  the  publications  (trade  journals), 
the  nature  of  the  readers  (heating  supply  houses),  and  the  fact  that  the  ad- 
vertising in  no  way  relates  to  Durable,  this  Bureau  recommends  that  this  aspect 
of  the  file  be  closed. 

III.    PRICE    niSCHIMIXATION 

A.  Durable  claims  that  it  lost  customers  to  General  due  to  General's  price 
discriminaticm.  The  investigation  revealed  that  this  was  not  true.  General's 
competitors  were  interAiewed  and,  except  for  Durable,  they  all  stated  that 
they  did  not  suffer  any  competitive  injury  as  a  result  of  General's  policies  and 
sales  methods. 

B.  Although  there  is  no  application  regarding  secondary  line  injury,  a  sec- 
ondary line  injury  investigation  was  undertaken.  It  revealed  that  price  dif- 
ferences existed  due  to  quantity  pricing  and  blanket  orders.  However,  the  in- 
vestigation revealed  that  the  industry  has  nearly  disappeared  due  to  oil  becom- 
ing obsolete  in  domestic  heating.  The  purchases  were  minor  and  no  si  dual  in- 
jury existed.  The  field  recommended  complaint,  but  based  on  inferred  injury.  The 
relative  unimportance  of  oil  filters,  and  the  minor  purchases,  makes  this  Bureau 
conclude  that  it  would  be  improper  to  infer  injury  in  this  situation.  The  dis- 
criminations in  question  are  due  in  part  to  General's  single-order  volume  prices 
and  its  extension  of  these  prices  on  blanket  orders.  General  contends  that  this 
type  pricing  is  cost  justified. 

Due  to  the  lack  of  injury  and  the  minor  nature  of  the  purchases  involved, 
this  Bureau  recommends  that  this  aspect  of  the  matter  be  closed. 

It  is  recommended  that  the  file  be  closed,  without  prejudice  to  the  right  of  the 
Commission  to  reopen  the  same  if  and  when  warranted  by  the  facts.  It  is  recom- 
mended that  a  closing  letter  be  sent  to  the  applicant.  It  is  further  recommended 
that  a  closing  letter  not  be  sent  to  the  proposed  respondent,  because  all  the 
elements  of  a  possible  law  violation  exist  except  for  injury  to  competition  and 
possible  statutory  defenses,  since  such  might  be  construed  as  approval  of  the 
proposed  respondent's  practices  where  the  other  elements  of  a  Section  2(a)  case 
were  present. 

Respectfully  submitted. 

Francis  C.  Mayer, 
Chief,  Division  of  Discrimivatory  Practices. 
Approved : 

Cecil  G.  Miles, 
Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Joseph  E.  Sheehy, 
Director,  Bureau  of  Restraint  of  Trade. 


Federal  Trade  Commission, 

Washivoton.  D.C. 
Re  File  No.  641  0277,  General  Filters.  Inc. 
Mr.  Edward  H.  Sowin. 
Durable  Manufacturing  Co., 
Bensenville,  III. 

Dear  Mr.  Sowin  :  The  Commission  has  conducted  an  investigation  involving 
alleged  violation  of  the  Federal  Trade  Commission  Act  and  the  Clayton  Act  by 
General  Filters,  Inc.,  through  alleged  use  of  false  and  misleading  advertising,  in- 
terfering with  a  competitor's  source  of  component  parts,  disparagement  of  a 
competitor's  product,  and  price  discrimination,  in  coiinection  with  the  sale  of  oil 
filter  refills. 
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Oil  the  basis  of  the  information  developed  in  the  investigation,  it  does  not  ap- 
pear that  further  action  by  the  Coiimiission  i.s  warranted.  Accordingly,  the  mat- 
ter has  been  closed.  The  Commission  may  at  any  time  take  such  further  ac- 
tion as  the  public  interest  may  require. 
Sincerely  yours, 

Joseph  W.  Shea,  Secretary. 

January  11,  1965. 
Re  Idaho  Beverages,  file  No.  641  0260. 
From :  Commissioner  Jones. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter.  See  attached  memorandum. 

memorandum 

January  11,  1965. 
To :  The  Commission. 

From  :  Mary  Gardiner  Jones,  Commissioner. 
Subject :  Idaho  Beverages,  file  No.  641  0260. 

This  matter  concerns  the  staff  recommendations,  with  which  I  concur,  for 
clo.sing  the  Commission  investigation  of  Idaho  Beverages  for  alleged  discrimina- 
tory acts  and  false  and  misleading  advertising  in  connection  with  the  sale  of 
soft  drinks  on  grounds  of  insubstautiality  of  the  practice  and  abandonment. 

The  staff  recommends  against  sending  a  closing  letter  to  the  propo.sed  re- 
spondent. I  disagree.  Idaho  Beverages  envinced  willingness  to  take  a  consent 
order  and  stated  to  Commission  attorneys  that  it  had  discontinued  the  chal- 
lenged practices.  In  view  of  this  statement,  it  seems  to  me  that  we  should  in 
fact  send  a  closing  letter  to  Idaho  stating  specifically  that  the  matter  is  being 
closed  because  of  and  conditioned  upon  Idaho's  abandonment  of  the  challenged 
acts.  My  proposed  closing  letter  to  respondent  is  attached. 

The  staff  recommends  that  a  closing  letter  be  sent  to  Alton  Ryon,  the  complain- 
ant in  this  case,  who  is  President  of  the  T-UP  Bottling  Company,  one  of  Idaho's 
principal  competitors.  The  staff  report  indicates  that  the  information  supplied  by 
Ryon  was  in  some  case  outright  fabrication  and  tlie  staff  report  conveys  the  im- 
pression that  the  staff  believes  that  Ryon  is  running  some  kind  of  private  vendetta 
against  this  company.  Accordingly,  I  have  doubts  whether  in  this  situation  Ryon 
is  entitled  to  any  closing  letter. 

Accordingly,  I  move  that  the  investigation  be  closed  as  recommended  by  the 
staff,  that  the  proposed  respondent  be  sent  a  closing  letter  in  the  form  attached 
and  that  no  closing  letter  be  sent  to  Ryon,  the  complainant. 


Federal  Trade  Commission. 

Office  of  the  Secretary, 

Washington,  D.G. 
Re  File  Xo.  641  0260. 
Mr.  John  H.  Evans, 
Vice  President  and  General  Manager, 
IdaJio  Beverages,  Lewiston,  Idaho. 

Dear  Mr.  Evans  :  The  Commission  has  conducted  an  investigation  involving 
your  alleged  violation  of  the  Federal  Trade  Commission  Act  and  the  Clayton 
Act,  as  amended,  through  alleged  discriminatory  practices  and  other  unfair 
acts  and  practices  in  commerce  in  connection  with  the  sale  of  soft  drinks. 

On  the  basis  of  your  statements  made  to  Attorney  Walter  W.  Harris  of  our 
Seattle  Field  Ofllice  in  August  1963.  that  the  practices  under  investigation  have 
been  discontinued,  the  matter  has  been  clcsed.  In  the  event  these  practices  should 
be  reinstituted.  the  Commission  may  take  such  further  action  as  the  public 
interest  may  require. 
Sincerely, 

Joseph  W.  Shea,  Secretary. 
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March  10,  1965. 


Re  File  No.  611  0556,  Sanna  Dairy  Products,   (Sanna  Dairies,  Inc.),  Madison, 

Wis. 
From :  Commissioner  Jones. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  no-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

memorandum 

January  28,  1965. 
To  :  Commission.  John  W.  Greene,  Attorney. 

From :  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade. 
Subject:  File  No.  611  0556,  Sanna  Dairy  Products  (Sauna  Dairies,  Inc.),  Madi- 
son. Wis.,— Closing  recommended,    insufficient  evidence  of  violation  :   Dis- 
crimination   in    advertising    and    promotional    allowances,    section    2(d), 
amended  Clayton  Act ;  dry  and  canned  dairy  products. 

This  matter  arose  out  of  the  Commission's  Section  6(b)  investigation  of  sup- 
pliers of  large  grocery  chains  operating  in  the  States  of  Florida,  Georgia  and 
South  Carolina,  looking  towards  pos.'^ible  violations  of  Section  2(d)  of  the 
amended  Clayton  Act.  The  period  covered  by  the  Commission's  Order  to  File 
Special  Report  was  calendar  year  1960. 

The  Special  Report,  dated  July  7,  1961,  subscribed  and  sworn  to  by  A.  Q. 
Sanna.  Vice  President.  Sanna  Dairies,  Inc.,  discloses  that  proposed  respondent 
sold  onlv  to  grocery  chains  and  wholesalers.  Annual  sales  for  1960  amounted 
to  $11,447,600. 

Proposed  respondent  participated  in  solicited  special  promotions  with  Winn- 
Dixie  Stores,  Inc.,  on  four  occasions  during  the  year  in  the  way  of  free  cases 
of  its  product  Sanalac  for  gift  baskets  used  in  new  store  openings  for  a  total 
dollar  value  of  $163.28;  and  one  "bonus"  trading  stamp  promotion  in  November 
to  the  extent  of  $143.30. 

While  the  report  shows  some  substantial  amounts  paid  to  Food  Fair  Stores, 
Inc..  Miami;  Winn-Dixie  Stores.  Inc..  Miami;  Colonial  Stores,  Inc.,  Greenville 
and  Atlanta ;  and  Publix  Super  Markets,  Inc.,  Lakeland,  the  report  states  these 
all  were  proposed  respondent's  own  programming  and  that  food  brokers  repre- 
senting proposed  respondent  were  instructed  to  offer  all  customers  in  their 
markets  the  same  or  equivalent  promotions  on  a  proportionately  equal  basis. 
It  is  stated  these  instructions  were  transmitted  verbally. 

Also,  the  report  states  with  respect  to  customers,  other  than  the  listed  chains, 
no  formal  record  is  kept  which  documents  each  offer.  "It  has  been  the  Corpora- 
tion's policy  to  present  for  buyers'  consideration  two  or  three  times  a  year  mer- 
chandising promotions  such  as  those  [offered  to  the  listed  chains]  or  their 
equivalent." 

In  the  circumstances,  it  is  recommended  that  this  matter  be  placed  in  a  closed 
status  at  this  time,  subject  to  the  right  of  the  Commission  to  reopen  the  same 
if  future  conditions  warrant.  Also,  since  this  inquiry  was  of  a  very  limited 
nature,  it  is  recommended  that  no  closing  letter  be  sent. 

Since  there  appears  there  are  no  major  involvements  with  open  buyer  matters, 
it  would  appear  that  the  Commission's  directive  of  April  17,  1962,  that  closed 
supplier  cases  be  related  to  buyer  files,  is  not  applicable  here. 

Respectfully  submitted. 

John  W.  Greene. 
Attorney,  Division  of  Dis-criminatonj  Practices. 

Approved : 

Francis  C.  Mayer. 
Chief,  Division  of  Diner imin-atonj  Praeficefi. 

Cecil  G.  Miues, 
Acting  Director,  Bureau  of  Restraint  of  Trade. 
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January  23.  1967. 
Re  Long  Island  Auto  Parts  Warehouse,  Inc.,  file  No.  G61  0129. 
From ;  Mary  Gardiner  Jones. 
To :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

memorandum 

January  23,  1967. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 
Subject :  Long  Island  Auto  Parts  Warehouse,  Inc.,  file  No.  661  0129. 

This  matter  involves  aleged  violation  of  Section  2(f)  of  the  Clayton  Act 
through  inducement  of  discriminatory  prices  via  an  auto  parts  buying  group.  The 
stafi:  has  obtained  an  affidavit  of  discontinuance  and  recommeud.s  that  the  file 
be  closed. 

The  subject  of  the  investigation  was  organized  in  1965  by  twelve  auto  parts 
jobbers  as  a  means  of  obtaining  lower  prices  from  suppliers.  Although  a  ware- 
house was  maintained,  only  a  single  salesman  and  a  truck  was  operated.  Non- 
stockholders were  allowed  to  make  purchases  but  no  real  efforts  was  made  to 
solicit  their  business. 

As  a  result  of  the  investigation,  the  following  changes  have  been  made  in 
the  operation : 

(a)  Non-stockholder  jobbers  will  receive  the  same  prices  as  stockholders ; 

(b)  Any  jobber  will  be  allowed  to  purchase  stock  in  the  corporation  al- 
though no  one  will  be  allowed  more  than  10  shares  ; 

(c)  The  corporation  policy  will  be  to  actively  solicit  the  business  of  other 
jobbers ; 

(d)  The  warehouse  and  sales  force  will  be  expanded  to  become  a  legitimate 
warehouse  distributor ; 

(e)  Drop  shipments  will  only  be  used  in  very  real  emergencies; 

(f)  Jobber  stockholders  will  receive  no  dividends  or  preferential  treat- 
ment of  any  kind  from  the  corporation. 

The  above  arrangements  are  incorporated  into  the  affidavit  of  discontinuance. 
The  staff  observes  that  all  parties  were  extremely  cooperative  throughout  the  in- 
quiry and  appear  to  be  acting  in  good  faith. 

Under  the  circumstances,  I  agree  with  the  staff  that  the  affidavit  of  discon- 
tinuance is  adequate  for  disposition  of  the  matter  and  move  that  the  file  be  closed. 


May  19,  1969. 
Re  Pacific  Gamble  Robinson  Co.,  Docket  No.  C-1177. 

(For  information) 

From :  Commissioner  Jones. 

To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

May  19,  1969. 
To :  The  Commission. 
From :  Mary  Gardiner  Jones. 
Subject :  Pacific  Gamble  Robinson  Co.,  Docket  No.  C-1177. 

Staff  urges  that  the  Commission  retract  its  instruction  to  notify  respondent 
in  this  matter  that  the  Commission  cannot  determine  compliance  from  the  report 
and  that  therefore  it  is  instituting  a  compliance  investigation. 

Staff  had  originally  recommended  that  the~  Commission  approve  respondent's 
compliance  report  but  that  simultaneously  with  such  approval,  it  be  authorized 
to  conduct  a  compliance  investigation.  Staff  argues  that  the  Rules  provide  that 
the  Commission  will  review  compliance  reports  and  advise  respondents  "whether 
the  actions  set  forth  therein  evidence  compliance  ..."  (§  3.61(a) ).  Staff  believes 
that  the  word  "therein"  requires  the  Commission  to  predicate  its  action  on  a 
compliance  report  solely  upon  the  matters  contained  in  the  report. 
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I  have  the  fueling  that  the  problem  posed  by  the  staff  in  the  attached  memo- 
randum appears  to  be  primarily  semantic.  I  still  believe  that  it  is  improper  for 
the  Commission  to  accept  a  report  which  it  has  sufficient  doubts  about  to  recom- 
mend to  the  Commission  that  it  authorize  a  compliance  investigation.  If  staff's 
doubts  turn  out  to  be  true,  the  Commission  would  look  very  inconsistent  in  hav- 
ing accepted  the  report.  I  do  not  believe  the  Commission's  instructions  should  be 
rescinded. 

JuxE  23   1965. 
Re  Abbott  Laboratories,  File  621  0127 
From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  noti-agenda  matter,  and  that  the  stafC  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

June  2.3,  1965. 
Memorandum 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject:  Abbott  Laboratories  (Abbott),  File  621  0127. 

The  Commission  resolution  of  July  13,  1961,  directed  investigation  of  the  pric- 
ing practices,  etc.  of  corporations  engaged  in  the  manufacture  and  sale  of  drugs 
and  drug  products.  Abbott,  with  other  corporations,  filed  a  special  report.  Much 
of  the  material  in  the  file  was  furnished  in  response  to  the  Section  6  question- 
naire. Supplemental  field  investigation  was  also  conducted  by  the  Chicago  Office. 

Abbott  is  an  Illinois  corporation  engaged  in  the  manufacture  and  distribution 
of  drugs,  drug  products,  pharmaceutical  and  agricultural  chemicals,  and  chemical 
intermediates.  It  is  one  of  the  largest  domestic  drug  manufacturers,  with  sales 
averaging  approximately  $79,000,000  annually  (1960). 

The  investigation  established  that  Abbott  classifies  its  direct  customers  based 

on  total  purchase  volume  as  either  "D",  "A",  or  "F"  accoimts,  and  designates  its 

products  as  "A",  "B",  and  '"C".  Its  pricing  policy  to  retail  druggists  follows : 

"D"  customer,  40%  off  list  on  "A",  "B",  and  "C"  products ;  "A"  customer,  40% 

off  list  on  "C"  products,  40%  off  list  and  a  cumulative  discount  of  10  to  15%  on 

"B"  products,  and  40  and  15%  off  list  on  "A"  products ;  and  "F"  customer,  40% 

off  list  on  "C"  products,  and  40  and  15%  off  list  on  "A"  and  "B"  products.  The 

above  cumulative  discounts  applicable  to  "A"  customers  on  the  purchase  of  *'B" 

products  are  as  follows : 

Percent 

0  to  299 0 

300  to  599 10 

600  to  999 11 

1,000  to  1,999 12 

2.000  to  2.999 13 

3.000  to  3.999 14 

4,000  and  over 15 

The  staff  notes  that  it  is  apparent  from  Abbott's  pricing  policy  that  price  dif- 
ferences exist  between  the  various  retail  customer  classifications  on  certain 
categories  of  products.  However,  no  injury  interviews  have  been  conducted  and 
no  determination  has  been  made  as  to  the  actual  dollar  amount  on  which  price 
differences  are  involved  between  competing  retailers.  The  most  aggravated  feature 
of  the  pricing  policy  is  that  it  apparently  ships  to  the  individual  outlets  of  chain 
drug  stores  and  combines  the  purchases  of  each  unit  for  the  purpose  of  deter- 
mining customer  classification  and  applicable  discounts.  Under  this  policy  most 
drug  store  chains  would  receive  the  maximum  discounts,  while  the  individual 
outlet  to  whom  shipment  was  made  did  not  independently  qualify.  The  resulting 
price  differences  under  this  policy  undoubtedly  could  not  be  cost  justified  as 
shipments  are  made  in  various,  and  frequently  in  minimal,  amounts  to  chain 
•outlets. 

On  July  31.  1964.  the  Secretary  of  the  corporation  executed  an  affidavit  of 
discontinuance  (see  copy  attached),  which  according  to  the  staff  clearly  corrects 
the  most  objectionable  features  of  the  pricing  policy. 
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Based  on  the  assurance  of  discontinuance  and  tlie  apparent  lack  of  reliable 
evidence  that  substantial  injury  to  competition  resulted  from  proposed  respond- 
ent's classification  of  retail  customers,  the  Division  of  Discriminatory  Tractices, 
Bureau  of  Restraint  of  Trade,  recoumieirds  that  the  file  be  closed  and  that  clos- 
ing letters  be  omitted. 

I  concur  in  the  recommendation  and  so  move. 

EvEBETTE  MacIntyke,  Commissioner. 


May  28,  1964. 
Re  Holloway  House,  Inc.,  file  611  0538. 
From  :  Everette  Maclntyre,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  rec- 
ommends that  the  file  be  closed  based  on  insuflScient  evidence  of  violation. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

May  28,  1964. 
memorandum 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  Holloway  House,  Inc.  (Holloway),  file  611  0538. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade,  recom- 
mends that  the  file  be  closed  basetl  on  insufficient  evidence  of  violation. 

The  matter  was  initiated  under  a  6(b)  investigation  of  the  suppliers  of  grocery 
chains  operating  in  Florida.  Georgia,  and  South  Carolina,  looking  tow^irds  possi- 
ble violations  of  Section  2(d)  of  the  Clayton  Act,  as  amended.  The  special 
report  filed  by  Holloway  disclosed  that  the  coriaoration  used  a  formal  cooperative 
advertising  agreement  and  periodic  promotions  involving  particular  products. 

In  reviewing  the  report,  the  staff  is  of  the  opinion  that  there  is  insufficient 
evidence  in  the  file  to  support  a  violation  of  Section  2(d)  of  the  Clayton  Act,  as 
amended,  and  recommends  that  the  file  be  closed,  and  that  closing  letters  be 
omitted. 

I  concur  in  the  recommendation  and  so  move. 

Everette  MacIntyre,  Commissioner. 


May  28,  1965. 
Re  McKesson  &  Robbins,  Inc.,  file  621  0283. 
From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

memorandum 

May  28,  1965. 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 
Subject :  McKesson  &  Robbins,  Inc.  (McKesson),  file  621  0283. 

This  matter  involves  McKesson's  drug  wholesaling  operation  which  accounts 
for  approximately  two-thirds  of  the  company's  total  annual  gross  volume  of 
approximately  $700,000,000.  It  has  been  alleged  that  McKesson  is  engaged  in 
territorial  price  discrimination,  and  price  discrimination  between  competing 
customers  in  violaton  of  Secton  2(a)  of  the  Clayton  Act  in  the  wholesale  dis- 
tribution of  pharmaceuticals  and  drug  sundries.  The  Bureau  of  Field  Operations 
recommends  that  complaint  issue,  while  the  Bureau  of  Restraint  of  Trade  recom- 
mends that  the  file  be  closed  because  of  insuflficient  evidence. 
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Concerning  territorial  price  discrimination,  McKesson's  wholesale  drug  outlet? 
in  Lexington,  Kentucky,  and  Cincinnati,  Ohio,  are  distributing  "discount  sheets" 
to  all  retailers  in  this  area,  offering  10%  discounts  from  pharmaceutical  prices 
on  fast  moving  pharmaceuticals  and  sundries.  These  discounts  are  effective  for 
two  weeks  and  are  superceded  by  another  discount  offering.  The  wholesale  drug 
divisions  adjacent  to  Lexington  and  Cincinnati  located  in  Huntington,  West  Vir- 
ginia, and  Louisville,  Kentucky,  do  not  circulate  comparable  discount  sheets.  The 
Bureau  of  Field  Operations  takes  the  position  that  the  sales  of  the  discounted 
items  in  Cincinnati  and  Lexington  are  subsidized  by  sales  of  identical  items  at 
normal  or  higher  prices  by  the  Huntington  and  Louisville  divisions.  The  Bureau 
of  Restraint  of  Trade  disagrees  with  this  theory  and  concludes  that  the  facts  do 
not  support  the  "subsidy"  theory  applicable  to  previously  decided  territorial 
pricing  cases,  as  the  discounts  are  not  subsidized  by  sales  of  the  same  items  at 
higher  prices  by  other  divisions  but  rather  are  subsidized  by  sales  of  other  items 
at  regular  prices :  and  that  the  evidence  in  the  file  is  insufficient  to  establish 
anticompetitive  effects,  as  competing  wholesalers  in  the  area  claim  that  the  only 
loss  of  sales  they  suffered  was  attributed  to  the  establishment  of  new  wholesale 
drug  outlets  in  the  area  or  by  the  effects  flowing  from  McKesson's  so-called  "Co- 
operation Plus"  or  "CP"  Plan  which  permits  customers  to  earn  quarterly  rebates. 

The  investigation  of  the  "CP"  Plan  .shows  that  normally  retail  druggists  order 
their  requirements  by  making  several  telephone  calls  per  week,  each  time  order- 
ing a  few  items  for  immediate  delivery.  McKesson's  salesmen  also  make  regular 
calls  on  retailers  and  assist  the  customers  in  anticipating  immediate  needs  and 
in  writing  orders.  The  plan  was  initially  offered  only  to  McKes.son's  largest  cus- 
tomers and  was  offered  to  smaller  customers  only  after  the  passage  of  several 
months  and  the  institution  of  the  Commission's  investigation.  Recently  Counsel 
for  McKesson  have  advised  the  staff  that  the  company  has  now  adopted  and  im- 
plemented a  policy  of  offering  the  plan  to  all  customers  simultaneously  wherever 
it  is  introduced  by  one  of  the  wholesale  divisions.  Under  the  plan,  the  customer 
is  furnished  with  a  24  page  form  on  which  he  can  order  any  of  2,400  fast  moving 
items.  Customers  are  allowed  to  mail  one  "CP"  Plan  order  to  McKesson  every 
two  weeks  and  deliveries  are  made  within  three  days.  At  the  end  of  each  quarter, 
customers  are  given  a  rebate  determined  by  the  average  line  extension  of  their 
orders.  Line  extension  is  based  on  the  number  of  units  ordered  on  the  invoice 
line  and  the  unit  price.  The  maximum  rebate  possible  is  10%  based  on  a  full  line 
basis,  while  the  average  discount  earned  by  customers  not  using  the  plan  is  2^^  % 
or  a  price  differential  of  7%%.  On  an  individual  product  basis,  the  maximum  re- 
bate is  10%  as  compared  to  a  customer  not  participating  in  the  plan  who  earns  a 
2%  discount  on  items  not  subject  of  any  promotional  discount  or  a  difference 
of  8%. 

McKesson  takes  the  position  that  the  rebates  are  cost  justified,  while  the  Divi- 
sion of  Accounting  concludes  that  McKesson  has  failed  to  demonstrate  cost 
savings  under  accepted  accounting  principles.  The  legal  staff  of  the  Bureau  of 
Restrain  of  Trade,  however,  however,  takes  the  position  that  there  is  a  sub- 
stantial probability  that  McKe.sson  can  justify  these  rebates  and  sets  forth  its 
reasoning  on  pages  6  and  7  of  its  memorandum.  Under  the  "CP"  Plan,  a  cumula- 
tive volume  discounts  was  included  by  which  a  customer  in  the  highest  bracket 
could  earn  a  2%  greater  rebate  than  a  customer  in  the  lowest  bracket,  but  with 
the  same  line  extension.  There  is  also  a  middle  bracket  carrying  a  1%  differential 
as  compared  to  the  other  brackets  applicable  to  the  same  line  extension.  Although 
not  developed  in  the  file,  the  legal  staff  is  of  the  opinion  that  only  large  customers 
such  as  drug  chain  warehouses  can  reach  the  top  bracket,  while  most  other 
customers  can  reach  the  middle  bracket  by  purchasing  exclusively  from  McKes- 
son. The  legal  staff"  is  not  satisfied  that  this  cumulative  volume  discount  is  subject 
to  the  same  cost  justification  as  the  basic  rebate  predicated  on  average  line 
extensions,  although  McKesson  claims  it  is,  arguing  that  there  are  cost  savings  in 
dealing  with  high  volume  purchasers.  The  legal  staff  disposes  of  this  pricing 
practice  based  on  the  relatively  small  price  differential  (2%  at  most)  which  can 
arise  after  con.sidering  the  cumulative  volume  feature  independently  of  the  over- 
all "CP"  Plan  ;  and  that  most  of  McKe.sson's  suppliers  engage  in  dunl  distribution, 
selling  direct  to  many  of  the  largest  retailers  in  the  industry  Thus,  in  a  limited 
way,  McKesson  is  forced  to  compete  with  its  own  suppliers,  and  their  is  little 
doubt  that  many  of  the  larger  retailers  buying  under  the  "CP"  Plan  would  other- 
wise buy  direct  from  McKesson's  suppliers  and  derive  a  price  advantage  over 
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the  other  customers  irrespective  of  existing  pricing  practices.  The  Bureau  of 
Restrain  of  Trade  concludes  that  there  is  insufficient  evidence  to  warrant  the 
issuance  of  complaint  and  recommends  that  the  file  be  closed. 

It  is  difficult  for  me  to  agree  with  the  conclusions  reached  by  the  Bureau  of 
Restraint  of  Trade  and  its  recommendation  that  the  file  be  closed.  However,  duo 
to  that  Bureau's  disagreement  with  the  Bureau  of  Field  Operations  on  a  number 
of  vital  points,  I  am  of  the  opinion  that  it  would  be  unwise  to  undertake  the 
issuance  of  a  complaint  here.  Also,  I  have  noted  the  words  of  caution  set  forth  in 
the  proposed  closing  letter  the  Bureau  of  Restraint  of  Trade  has  submitted.  I 
think  these  words  of  caution  should  be  included  in  any  closing  letter.  In  view  of 
all  of  these  circumstances,  I  move  that  the  file  be  closed  and  that  appropriate 
closing  letters  along  the  lines  suggested,  be  sent  to  the  parties  involved. 

EvERETTE  MacIntyre,  Commissioner. 

March  12,  1965. 
Memorandum 
To ;  Commission. 
From:    Stanley  M.   Lipnick,  Division  of  Discriminatory  Practices,  Bureau  of 

Restraint  of  Trade. 
Subject:  File  No.  621  0283,  McKesson  &  Robbins,  Inc.,  closing-  recommended,  in- 
sufficient evidence  of  violation.  Section  2(a),  Clayton  Act,  as  amended;  ter- 
ritorial price  discrimination  and  price  discrimination  between  competing 
customers.  Pharmaceuticals  and  drug  sundries. 

Proposed  respondent  is  McKesson  &  Robbins,  Inc.,  (hereinafter  referred  to  as 
McKesson),  a  Maryland  corporation  with  its  principal  office  in  New  York  City. 
McKesson  manufactures  pharmaceutical  and  proprietary  drug  products,  and  is 
engaged  in  the  wholesale  distribution  of  pharmaceuticals,  drug  sundries,  chemi- 
cals and  liquor.  Total  gross  sales  exceed  $700,000,000  annually,  and  consolidated 
net  income  exceeds  $9,000,000  per  year.  This  matter  is  concerned  with  McKes- 
son's  drug  wholesaling  operation  which  accounts  for  approximately  two-thirds 
of  the  company's  total  gross  volume. 

The  Bureau  of  Field  Operations,  after  a  fairly  compresensive  investigation,  has 
recommended  that  complaint  issue  charging  McKesson  with  violating  Section 
2(a)  of  the  amended  Clayton  Act  in  two  respects  :  (1)  by  selling  certain  products 
at  different  prices  in  different  areas  thereby  injuiring  primary  line  competitors 
(i.e.,  other  drug  wholesalers)  ;  and  (2)  by  granting  rebates  to  certain  retailer 
customers,  thereby  injuring  customers  competing  with  the  recipients.  As  the 
caption  indicates,  we  disagree  with  that  Bureau's  recommendation.  For  conveni- 
ence, the  two  aspects  of  this  matter  will  be  discussed  separately. 

TERRITORIAL  PRICING 

The  alleged  territorial  pricing  violation  may  be  summarized  as  follows.  For 
some  time  McKesson's  divisions  {i.e.,  wholesale  drug  outlets)  in  Lexington, 
Kentucky  and  Cincinnati,  Ohio  have  been  distributing  "discount  sheets"  to  all 
retailers  in  their  respective  areas,  offering  107c  discounts  from  normal  prices 
on  various  fast-moving  pharmaceutical  and  sundries.  Each  discount  sheet  is 
in  effect  for  about  two  weeks,  after  which  it  is  superceded  by  another  discount 
offering. 

The  Lexington  division  usually  offers  thirty  items  in  each  sheet,  while  the 
Cincinnati  division  generally  offers  ninety.  Each  McKesson  division  regularly 
carries  about  25,000  different  items,  2,400  of  which  are  considered  fast-moving. 
There  is  no  question  that  the  discounted  items  are  among  the  best-selling  products 
in  McKesson's  stock.  The  list  of  items  most  frequently  discounted  by  the  Lexing- 
ton and  Cincinnati  divisions  includes  Alka  Seltzer,  Breck  shampoo.  Brylcream, 
Bufferin,  Kodak  film,  Bayer  aspirin,  Kleenex,  Kotex,  Tampax,  Pepsodent,  Anacin, 
Rise,  G.E.  and  Sylvania  flashbulbs,  Murine  eye  drops,  Vitalis,  Bromo  Seltzer, 
Dristan,  Librium.  Miltown,  Diuril,  and  Achromycin. 

Two  other  McKesson  drug  divisions  selling  in  adjacent  territories  and  located 
in  Huntington,  West  Virginia  and  Louisville,  Kentucky  refrained  from  circulat- 
ing comparable  discount  sheets.  The  theory  underlying  the  recommendation  of 
the  Bureau  of  Field  Operations  that  complaint  issue  is  that  sales  of  discounted 
items  at  low  prices  by  the  Cincinnati  and  Lexington  divisions  are  subsidized  by 
sales  of  the  same  items  at  normal  (higher)  prices  by  the  Huntington  and  Louis- 
ville divisions. 
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"We  conclude  that  the  facts  nf  this  matter  are  not  within  the  "subsidy"  theory 
underlyine;  previously  decided  territorial  pricing  cases  and  that  the  evidence 
obtained  is  insufficient  to  establish  the  requisite  anticompetitive  effect. 

The  managers  of  the  Cucinnati  and  Lexington  divisions  stated  that  they  author- 
ized circulation  of  the  discount  sheets  to  build  increased  volume,  to  gain  new 
customers,  and  to  divert  business  from  competitors,  for  the  ultimate  purpose  of 
increasing  net  profits.  The  managers  of  the  Huntington  and  Louisville  divisions 
professed  themselves  satisfied  with  their  respective  volumes  and  net  profits  and 
consequently  said  they  had  no  reason  to  circulate  discount  sheets. 

Profit-loss  figures  in  the  flies  indicate  that  the  volumes  of  the  Lexington  and 
Cincinnati  divisions  did  indeed  increase  after  the  introduction  of  discount  sheets 
and  that  net  profits  also  increased  although  at  a  somew^hat  slower  rate. 

We  think  these  increases  in  gross  sales  accompanied  with  slower  increases  in 
net  profits  indicate  that  the  discount  sheets  are  really  a  type  of  "leader"  selling. 
This  approach  was  mentioned  by  the  managers  of  both  divisions  involved  who 
said  the  main  purpose  of  the  discount  sheets  was  to  induce  retail  druggists  to  buy 
other  items  from  McKesson  at  regular  prices.  We  conclude  that  the  discount  prices 
are  not  subsidized  by  sales  of  the  .same  items  at  higher  prices  by  other  divisions, 
but  rather  ai-e  subsidized  by  sales  of  other  items  at  regular  prices  by  the  dis- 
counting division.  This  approach  is  further  supported  by  interviews  with  retail 
druggists,  several  of  whom  said  they  were  told  by  McKesson  salesmen  that  they 
could  not  buy  discounted  items  unless  they  bought  other  items  simultaneously 
and  that,  when  they  continued  to  order  only  discounted  items,  McKesson  stopped 
sending  them  discount  sheets. 

We  therefore  conclude  that  whatever  competitive  injury  may  be  caused  to 
McKesson's  competitors,  although  the  direct  result  of  the  low  prices,  cannot  be 
said  to  result  from  price  discrimination  since  subsid.v  of  the  low  prices  by  the 
higher  prices  of  the  same  items  elsewhere  can  neither  be  proved  nor  inferred. 

It  is  also  noted  that  we  are  not  satisfied  that  the  information  in  the  files  would 
be  productive  of  sufficient  evidence  of  injury  to  competition  on  the  primary  line. 
Several  competing  wholesalers  stated  that  the  only  loss  of  sales  they  suffered  was 
attributable  solely  to  the  establishment  of  new  wholesale  drug  outlets  in  the 
area.  Other  competing  wholesalers  also  increased  their  own  gross  sales  during 
this  period,  since  wholesale  drug  sales  generally  have  been  increasing.  The  only 
drug  wholesalers  claiming  the  loss  of  substantial  business  to  McKc^sson  referred 
to  the  business  of  certain  chains  which  was  diverted,  not  by  the  discount  sheets 
which  the  chains  did  not  use,  but  rather  by  the  McKesson's  rebate  plan  which 
will  be  discussed  later. 

It  is  further  noted  that  circulation  of  the  discount  sheets  b.v  McKes.son's  Cin- 
cinnati and  Lexington  divisions  represent  the  first  price  competition  among  drug 
wholesalers  in  those  areas.  Previously  all  drug  wholesalers  had  adhered  to  sup- 
pliers' suggested  resale  prices,  and  most  wholesalers  in  the  area  made  up  their 
price  lists  simply  by  binding  together  sheets  supplied  b.v  their  own  suppliers 
which  contained  the  suppliers'  suggested  resale  prices.  In  fact  the  applicant,  a 
wholesaler  competing  with  McKesson's  Lexington  division,  had  never  even  ad- 
vised his  customers  of  promotional  discounts  and  free  goods  offered  by  sup- 
pliers until  McKesson  began  using  discount  sheets.  Now  the  applicant  circulates 
mimeographed  sheets  to  his  customers  listing  special  supplier  deals. 

SECONDARY    LINE   DISCRIMINATION 

This  aspect  of  the  investigation  involves  the  "Cooperation  Plus"  or  "CP" 
Plan  by  which  cu.stomers  can  earn  quarterly  rebates  from  McKesson.  Although 
the  investigation  itself  was  directed  solely  to  the  CP  Plan  in  use  by  the  Lexing- 
ton and  Cincinnati  divisions,  we  have  been  informed  by  McKesson's  house 
counsel  that  the  CP  P'jan  is  in  use  by  man.v  other  McKesson  divisions  as  well  and 
is  expected  ultiniatel.v  to  be  in  general  use  by  substantially  all  McKesson  whole- 
sale drug  divisions. 

Retail  druggists'  normal  method  of  ordering  consists  basicall.v  of  making  sev- 
eral telephone  calls  per  week  each  time  ordering  a  few  items  as  needed  for  im- 
ir.ediate  deliver.v.  McKesson's  salesmen  also  make  regular  calls  on  retail  druggists 
at  wh'ch  time  they  assist  the  customer  in  anticii)ating  immediate  needs  and  in 
writing  orders.  T'nder  the  CP  Plan,  the  customer  is  given  a,  twenty-four  i)age 
form  on  which  he  can  order  any  of  2.4(X)  fast  moving  items.  CP  orders  are  filled 
out  hv  the  customer  and  mailed  to  McKesson.  Customers  are  permitted  to  send 
on'>  CP  order  every  twf)  weeks,  and  McKesson  requires  three  days  in  which  to 
make  delivery. 


1477 

At  the  end  of  each  quarter  customers  using  the  CP  Phm  are  given  a  rebate 
determined  by  the  average  line  extension  of  their  CP  orders.  (Line  extension 
is  the  product  of  the  number  of  units  ordered  on  tlie  invoice  line  and  the  unit 
price.)  Orders  submitted  on  CP  forms  do  not  qualify  for  the  discounts  which  are 
extended  to  customers  purchasing  regularly.  Tho.se  discounts  include  promo- 
tional di.scouuts  granted  by  McKesson's  own  suppliers,  a  '2%  cash  discount 
granted  by  McKesson,  and  the  10%  promotional  discounts  granted  by  the  dis- 
count sheets  which  have  already  been  discussed.  The  maximum  rebate  possible 
under  the  CP  Plan  is  10%  of  CP  purchases. 

We  are  satisfied  that  the  CP  Plan  has  resulted  in  sales  of  products  of  like 
grade  and  quality  to  different  customers  at  different  prices.  The  maximum  price 
•discrimination  miay  be  stated,  alternatively,  as  foUovi's  : 

1.  On  a  full  line  basis,  the  maximum  CP  rebate  is  10%,  while  the  average  dis- 
count earned  by  customers  not  using  the  CI'  Plan  is  2i/2%.  a  difference  of  7V2%- 

2.  On  an  individual  product  basis,  the  maximum  CP  rebate  is  10%,  while  a 
customer  not  participating  in  the  CP  Plan  earns  a  2%  cash  discount  only  on 
items   not   the  subject  of  any   promotional  discount,   a   difference  of  8%. 

The  evidence  now  in  the  files  of  injury  to  competition  among  competing  CP 
and  non-CP  customers  is  weak.  However,  we  are  satisfied  that  sufficiently  pro- 
bative evidence  is  readily  available  on  this  point.  Although  a  few  of  McKesson's 
competitors  claimed  to  have  lost  some  accounts  becavise  of  the  CP  Plan,  the 
evidence  now  in  the  files  does  not  satisfy  us  that  primary  line  injury  can  be 
established.  Further  information  was  requested  of  the.se  competitors  by  this 
Bureau,  and,  from  their  failure  to  furnish  it,  we  conclude  that  no  further  evi- 
dence on  this  point  is  available. 

It  is  McKes.sou's  position  that  the  CP  rebates  are  cost  justified.  The  CP  rebate 
schedule  is  actually  based  upon  a  cost  study  and  purports  to  return  to  partici- 
pants McKesson's  cost  savings.  The  theory  used  is  that  all  costs  of  a  whole- 
sale drug  operation  may  be  allocated  on  an  invoice  line  basis.  Although  this 
method  of  allocation,  upon  scrutiny,  does  not  conform  to  accepted  cost  account- 
ing principles  in  some  respects,  it  is  in  common  use  among  drug  wholesalers  and 
has  l>een  used  for  all  purposes  by  McKesson  for  many  years  prior  to  formulation 
of  the  CP  program. 

A  McKesson  division  planning  to  introduce  CP  to  its  customers  computes 
its  cost  of  doing  busine.ss  on  an  invoice  line  basis  by  dividing  total  oi>erating 
costs  for  the  most  recent  year  by  total  invoice  lines  handled  during  the  year. 
The  result  is  a  computed  dollar  co.st  of  doing  bu.siness  per  invoice  line.  The 
division  next  computes  its  average  gross  markup  on  merchandise,  approximately 
20%.  from  which  is  deducted  the  net  profit  rate  desired  by  the  manager  (usually 
about  3%— 4%  of  sales).  The  CP  schedule  is  then  calculated  on  a  basis  which  will 
rebate  to  the  customer  all  computed  gross  profits  in  excess  of  McKes.son's  com- 
puted cost  per  line  plus  desired  net  profit.  The  minimum  CP  rebate  is  set  at  3% 
l)ecau.se  cu.stomers  not  using  CP  earn  an  average  discount  of  2%%  without  in- 
curring the  inconvenience  of  ordering  discounted  items  only  once  every  two 
weeks. 

McKe.sson  has  submitted  various  accounting  data  in  support  of  its  claim  of  cost 
justification.  The  Division  of  Accounting  has  studied  McKes.son's  submission  and 
concludes  that  McKesson  has  failed  to  actually  demonstrate  cost  savings  meas- 
ured in  accordance  with  accepted  accounting  principles.  The  three  basic  objections 
to  McKesson's  submission  are: 

1.  Some  24  expen.se  items  are  not  fully  or  in  part  allocable  on  an  invoice  line 
basis. 

2.  Some  6  expense  items  are  totally  unrelated  to  the  distribution  of 
merchandise. 

3.  State  and  local  income  taxes  are  included  as  expense  items  but  are  not 
expense  items  at  all  since  they  are  a  distribution  of  profits. 

Despite  the  failure  of  McKesson  to  make  an  actual  showing  of  co.st  justification 
at  this  time,  it  is  our  conclusion  that,  in  the  event  of  litigation,  there  is  a  sub- 
stantial probability  that  McKesson  could  cost  ju.'^tify  its  CP  rebates.  We  base 
that  conclusion  on  the  following  : 

1.  Many  of  the  costs  incurred  by  McKesson  are  properly  allocable  on  an  invoice 
line  basis.  Therefore,  ^McKesson  would  doubtless  be  able  to  demonstrate  some 
co.st  savings  in  handling  large  line  extensions  as  compared  to  low  line  extensions. 

2.  The  CP  Plan  generates  some  cost  savings  which  are  unstated  by  McKesson's 
computation  ba.sed  .solely  on  invoice  line  albx-ations.  For  example  non-CP  orders 
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are  placed  for  immediate  delivery,  while  CP  orders  are  placed  for  three  day 
delivery,  with  customers  instructed  to  mail  their  orders  in  such  a  manner  that 
the  three  days  for  filling  will  fall  in  the  middle  of  the  week  rather  than  on 
Monday  and  Friday  which  are  peak  days.  Thus,  McKesson  is  able  to  fill  CP  orders 
during  slack  time,  not  only  because  they  are  scheduled  for  normally  slow  days, 
but  also  because  they  may  be  filled  during  lulls  in  the  day. 

In  this  regard,  we  are  inclined  to  resolve  doubts  in  McKesson's  favor  for  two 
reasons.  First,  the  CP  Plan  is  based  on  a  cost  study,  made  in  advance,  and  based 
on  a  method  of  accounting  in  general  use  in  the  industry  as  well  as  by  McKesson 
itself  in  its  general  operations.  Although  the  technical  adequacy  of  the  study  is 
open  to  question,  we  consider  these  circumstances  much  more  deserving  of  all 
possible  favorable  consideration  than  the  usual  price  discrimination  situation 
before  the  Commission  where  prices  are  rarely  if  ever  predicated  in  advance 
upon  any  concept  of  cost  saving.  Second,  McKesson  has  taken  the  initiative  in 
introducing  price  competition  to  drug  wholesaling.  On  June  17,  1964,  McKesson's 
counsel  submitted  additional  information  to  us  including  current  lists  of  cus- 
tomers of  the  Lexington  and  Cincinnati  divisions  participating  in  the  CP  Plan. 
The  large  number  of  customers  listed  is  an  indication  that  the  CP  Plan  operates 
to  extend  to  retailers  generally  lower  prices  than  were  available  previously.  "We 
think  this  should  be  encouraged  by  the  Commission,  particularly  since  many  of 
the  larger  drug  retailers  buy  much  of  their  inventory  directly  from  McKesson's 
own  suppliers,  thus  placing  McKesson's  customers  at  a  competitive  disadvantage 
quite  aside  from  price  differences  arising  from  the  CP  Plan. 

A  final  factor  weighing  again.st  remedial  proceedings  in  this  matter  is  the  fact 
that  most  of  McKesson's  own  suppliers  engage  in  dual  distribution,  selling  direct 
to  many  of  the  largest  retailers  in  the  industry.  Thus,  McKesson,  to  some  extent, 
is  forced  to  compete  with  its  own  suppliers.  Under  such  circumstances,  we  have 
little  doubt  that  many  of  the  larger  retailers  buying  from  McKesson  under  the 
CP  Plan  would  otherwise  buy  direct  from  McKesson's  suppliers  and  thus  would 
derive  a  price  advantage  over  McKesson's  other  customers  irrespective  of  the 
pricing  practices  of  McKesson. 

On  the  basis  of  the  foregoing,  we  recommend  that  the  files  in  this  matter  be 
closed,  without. prejudice  to  the  Commission's  right  to  take  such  future  action 
as  the  public  interest  may  require.  Drafts  of  closing  letters  to  McKesson  and  to 
the  applicant  are  submitted  herewith,  as  are  the  files.  Because  of  two  aspects  of 
this  matter,  discussed  below,  the  proposed  closing  letter  to  McKesson  contains 
specific  caveats. 

The  files  indicate  that  the  CP  Plan,  as  originally  introduced  by  the  Lexington 
and  Cincinnati  divisions  were  initially  offered  only  to  McKesson's  largest  cus- 
tomers, and  were  offered  to  smaller  customers  only  after  the  passage  of  several 
months  and  the  institution  of  this  investigation.  We  are  of  the  view  that  no  cost 
justification  could  succeed  where  the  disfavored  customers  were  denied  the 
opportunity  of  generating  comparable  cost  savings  to  the  suppliers.  However, 
we  are  advised  that  the  CP  Plan  has  now  been  offered  to  all  customers  of  the 
Lexington  and  Cincinnati  divisions.  That  advice  is  substantiated  by  lists  of  cus- 
tomers now  participating  in  the  CP  Plans  in  use  by  those  divisions,  which  lists 
indicate  that  thirty-six  additional  retailers  have  begun  participating  in  the  Lex- 
ington division's  plan,  while  ninety-five  additional  retailers  have  been  enrolled  by 
the  Cincinnati  division.  Those  lists  include  most  of  the  retailers  who  were  inter- 
viewed by  the  investigating  attorney  as  non-favored  customers. 

We  are  further  advised  by  McKesson's  attorney  that  the  company  has  now 
adopted  and  implemented  a  policy  of  offering  the  CP  Plan  to  all  customers 
simultaneously  wherever  it  is  introduced.  This  is  done  by  inviting  all  customers 
to  attend  meetings  at  which  the  CP  Plan  is  explained  by  home  oflSce  personnel  and 
by  encouraging  salesmen  to  make  every  effort  to  enroll  customers  in  the  plan. 
In  view  of  the  fact  that  small  customers  were  initially  excluded  from  partici- 
pating in  the  CP  Plans  introduced  by  the  Lexington  and  Cincinnati  divisions,  we 
recommend  that  the  closing  letter  to  McKesson  contain  a  specific  caveat  against 
such  future  exclusion. 

Tlie  CP  rebate  schedule  adopted  by  the  Cincinnati  division  (but  not  by  the 
Lexington  division)  includes  a  cumulative  volume  feature  by  which  a  customer 
in  the  highest  bracket  earns  a  2%  greater  rebate  than  a  customer  in  the  lowest 
bracket  but  with  the  same  average  line  extension.  There  is  a  middle  bracket 
carrying  a  1%  differential  as  compared  to  the  other  brackets  applicable  to  the 
same  average  line  extension.  Although  not  developed  in  the  files,  we  believe  that 
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only  the  larger  customers,  such  as  drug  chain  warehouses,  can  reach  the  top 
bracket ;  we  also  believe  that  most  other  customers  can  reach  the  middle  bracket 
by  purchasing  almost  exclusively  from  McKesson. 

'We  are  not  satisfied  that  this  cumulative  volume  feature  is  subject  to  the 
same  cost  justification  considerations  as  the  basic  rebate  predicated  on  average 
line  extensions,  atlhough  McKesson  claims  the  contrary.  McKesson's  position  is 
that  there  are  real  cost  savings  in  dealing  with  high  volume  purchasers,  although 
no  attempt  has  been  made  to  document  such  claim.  Our  recommendation  that 
no  action  be  taken  on  this  aspect  of  McKesson's  pricing  is  based  primarily  on  the 
relatively  .small  price  difference  (2%  at  most)  which  can  ari.se  by  considering  the 
cumulative  volume  feature  independently  of  the  over-all  CP  plan  of  which  it  is 
a  part.  In  view  of  the  general  weakness  of  the  evidence  of  competitive  injury  now 
in  the  files  relating  to  the  CP  Plan  generally,  we  have  no  sound  basis  for  antici- 
I)ating  the  development  of  persuative  evidence  of  a  substantial  anticompetitive 
effect  flowing  from  19^  and  2%  price  differentials  arising  from  the  operation  of 
the  cumulative  volume  feature.  It  is  also  noted  that,  since  the  CP  Plan  permits 
the  submission  of  orders  only  once  every  two  weeks,  customers  maintaining 
higher  cumlulative  volume  probably  maintain  larger  individual  orders.  On  this 
basis,  co.st  justification  might  be  possible,  but  such  an  analysis,  in  and  of  itself, 
is  considered  too  speculative  to  support  a  recommendtaion  for  closing  absent  the 
consideration  of  competitive  injury  noted  above. 

However,  we  do  recommend  that  the  closing  letter  to  McKesson  caution  that 
the  Commission's  action  is  expressly  predicated  upon  the  precise  facts  dis- 
clo.sed  by  this  investigation  and  that,  generally,  sellers  have  been  unable  to 
justify  price  differences  based  upon  varying  cumulative  volumes  of  purchases 
by  different  customers. 


Respectfully  submitted. 
Approved : 


Stanley  M.  Lipnick, 
Attorney,  Division  of  Discriminatory  Practices. 

Fkancis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 

Cecil  G.  Miles, 
Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Joseph  E.  Sheeny, 
Director,  Bureau  of  Restraint  of  Trade. 

Federal  Trade  CoiiMissioN, 

Office  of  the  Secretary. 

Washington,  D.C. 
Attention :  Lawrence  INI.  Pierce,  Esq. 
Re  :  File  No.  621  0283. 
McKesson  &  Robbins,  Inc., 
155  East  44th  Street, 
New  York,  N.Y. 

Gentlemen  :  The  Commission  has  conducted  an  investigation  involving  your 
alleged  violation  of  Section  2(a)  of  the  Clayton  Act,  as  amended,  through 
alleged  sales  of  products  of  like  grade  and  quality  to  different  customers  at 
different  prices  in  connection  with  the  sale  of  pharmaceuticals  and  drug  sundries. 

On  the  bassi  of  the  information  developed  in  the  investigation,  it  does  not 
appear  that  further  action  by  the  Commission  is  warranted.  Accordingly,  the 
matter  has  been  closed.  The  Commission  may  at  any  time  take  such  further 
action  as  the  public  interest  may  require. 

The  Commission,  however,  does  wish  to  caution  you  that  its  disposition  of 
this  investigation  was  predicated  upon  the  preei.se  facts  developed  by  its  investi- 
gation. One  of  these  facts  is  the  information  given  by  your  counsel  to  Commis- 
sion personnel  that  the  Cooperaton  Plus  rebate  plan  has  been  offered  to  all 
customers  of  your  Lexington  and  Cincinnati  divisions,  and  that  future  introduc- 
tion of  this  plan  by  other  divisions  will  be  accomplished  by  a  simultaneous 
offering  to  all  customers.  The  Commission  also  cautions  that,  while  further 
action  is  considered  unwarranted  by  the  precise  facts  disclosed  by  this  investi- 
gation, sellers  have  rarely  if  ever  been  able  to  defend  successfully  price  dis- 
criminations based  upon  differences  in  cumulative  sales  volumes  to  customers. 
Sincerely, 

Joseph  W.  Shea,  Secretary. 
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Federal  Trade  Commission, 

Office  of  the   Secretary, 

Washington,  D.C. 
Re :  File  No.  621  0283,  McKesson  &  Robbins,  Inc. 

W.  Kell.  Co., 
Lexington,  Ky. 

Gentlemen  :  Tlie  Commission  has  conducted  an  investigation  involving  alleged 
violation  of  Secton  2(a)  of  the  Clayton  Act,  as  amended,  by  McKesson  &  Robbins, 
Inc.,  through  alleged  sales  of  products  of  like  grade  aud  quality  to  different 
customers  at  different  prices  in  connection  with  the  sale  of  pharmaceuticals 
and  drug  sundries. 

On  the  basis  of  the  information  developed  in  the  investigation,  it  does  not 
appear  that  further  action  by  the  Commission  is  warranted.  Accordingly,  the 
matter  has  been  closed.  The  Commission  may  at  any  time  take  such  further 
acton  as  the  public  interest  may  require. 

Your  interest  in  calling  this  matter  to  the  attention  of  the  Commission  is 
appreciated. 

Sincerely, 

Joseph  W.  Shea,  Secretary. 

October  26,  1969. 
Re  Corken's  Inc.,  File  621  0873. 
From  :  Everette  Maclntyre,  Commissioner. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

memorandum 

October  26,  1964. 
To :  The  Commission. 

From :  Everette  Maclntyre,  Commissioner. 
Subject :  Corken's  Inc.  (Corken)  File  621  0873. 

Proposed  respondent  is  alleged  to  be  engaged  in  exclusive  dealing,  customer 
allocation,  price  discrimination,  and  tie-in  sales  in  violation  of  Section  .5  of  the 
Federal  Trade  Commission  Act  and  Sections  2(a)  and  3  of  the  Clayton  Act.  as 
amended. 

Corken  is  engaged  in  manufacturing  and  selling  pumps  and  compressors 
used  in  transferring  liquefied  petroleum  gas  from  railroad  tank  cars  to  other 
containers.  Net  sn^es  during  1962,  averaged  .$1.2.50,000.  Sales  are  made  primarily 
through  dealers,  nonstocking  distributors,  stocking  distributors,  and  OEM,  at 
the  following  discounts:  "B"  Buyer  (dealer).  20%  discount:  "C"  Buyer  (non- 
stocking  distributor),  20%-15%  discount:  "D"  Buyers  (stocking  distributors). 
20%-15%-1.5%  discount:  and  "OEM"  Buyer.  20%20%  discount.  Corken  granted 
exclusive  territories  to  seven  distributors  located  in  the  United  States,  and 
allocated  markets  in  Japan.  Canada.  Mexico,  and  Australia,  notifying  other 
distributors  not  to  accept  orders  from  these  countries,  because  of  servicing  re- 
quired by  its  equipment.  Distributors  re.sisted  making  the  exi>enditures  necessary 
to  perform  the  service  without  assurance  that  they  would  not  be  called  upon  to 
service  equipment  which  they  had  not  sold. 

Applicant  is  the  only  domestic  distributor  maintaining  an  export  business, 
and  Corken  refused  to  fill  an  order  received  from  applicant  for  shipment  to 
Japan.  The  evidence  in  the  file  .strongly  suggests  that  each  distributor  granted 
an  exclusive  territory  agrees  not  to  sell  Corken's  products  in  any  other  distribu- 
tor's exclusive  territory.  The  staff  concludes  that  up  to  the  present  time  there 
has  not  been  any  actual  elimination  of  competition  because  the  exclusive  ter- 
ritories generally  exceed  the  distributor's  trading  areas,  and  distributors  are 
averse  to  seek  business  in  one  anothers  territory. 

Corken  has  practiced  a  form  of  tie-in  selling,  requiring  distributors  to  handle 
compressors  and  pumps  to  the  exclusion  of  competitive  products.  The  staff  notes 
that  under  ordinary  circumstances,  it  wojild  fftiisider  the  jiractice  iinlawful. 
However,  it  is  of  the  oi)inion  that  the  public  initerest  dor-s  not  require  the  Com- 
mission to  take  remedial  action  as  compressors  are  declining  in  importance 
because  of  the  extension  of  oil  pipelines  and  shipments  are  no  longer  made  in 
railroad  cars. 
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In  discussiug  price  disci'imiiiation,  the  staff  notes  that  distributors  having  ex- 
clusive territories  are  granted  larger  discounts  as  an  inducement  to  make  expen- 
ditures necessary  to  perform  tlie  servicing  of  the  compressors  and  pumps.  Since 
Corken  reserves  the  right  to  continue  selling  other  pre-existing  distributors  in  an 
exclusive  territory,  the  functional  discounts  result  in  substantial  price  differen- 
tials and  the  disfavored  distributors  have  been  foreclosed  from  competing  for 
sales  to  original  equipment  manufacturers  and  sub-distributors.  However,  the 
staff  states  that  actual  injury  to  the  disfavored  competitors  cannot  be  equated 
v\ith  actual  or  probable  substantial  injury  to  comi>etition,  as  Corken  offered  ex- 
clusive territories  to  all  distributors  on  condition  that  they  undertake  the  servic- 
ing of  the  products  and  the  disfavored  distributors  refused  to  undertake  the 
servicing.  At  present  it  appears  that  Corken  is  in  the  process  of  eliminating  dis- 
tribution through  distributors  who  do  not  maintain  service  facilities  and  con- 
tinues to  sell  them  mainly  as  an  accommodation.  Purchases  are  declining  as  these 
distributors  are  switching  suppliers.  The  staff  concludes  that  a  cease  and  desist 
order  would  have  the  effect  of  abruptly  discontinuing  these  sales  to  the  disfavored 
distributors  and  would  not  promote  competition. 

In  allocating  foreign  markets,  it  appears  that  applicant  is  the  only  distributor 
engaged  in  the  export  business.  Applicant  has  no  exclusive  territory  and  his  pur- 
chases have  declined  as  he  has  switched  his  business  to  other  suppliers.  Under 
the  circumstances,  the  staff  doubts  that  applicant  will  continue  handling  Corken 
equipment  and  hence  the  entry  of  a  cease  and  desist  order  will  do  little  if  any- 
thing to  promote  competition. 

In  conclusion,  the  staff  points  out  that  the  limited  dollar  volume  enjoyed  by 
Corken  despite  its  national  and  world-wide  distribution  indicates  that  substantial 
intra-brand  competition  does  not  exist,  and  the  investigation  did  not  disclose  ex- 
amples of  direct  and  intense  intra-brand  competitive  relationships.  Such  "sec- 
ondary line"  competition  as  was  disclo.sed  occurs  on  the  fringes  of  distributors' 
trading  areas  or  in  the  course  of  incidental  sales  activity. 

Based  on  these  circumstances,  the  staff  recommends  that  the  file  be  closed  and 
that  closing  letters  be  omitted. 

I  concur  in  the  recommendation  and  so  move. 

EvERETTE  MacIntyke,  Commissioner. 


August  14,  1964. 

Re  Unnamed  Liquor  Distilleries  &  Wholesalers  of  New  Orleans.  File  621  0873. 
From  :  Everette  Maclntyre,  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

The  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade, 
recommends  that  the  file  be  closed  based  on  insufficient  evidence  of  jurisdiction. 
The  matter  involved  alleged  violations  of  Section  2(a)  and  (f)  of  the  amended 
Clayton  Act.  The  investigation  was  initiated  upon  the  complaint  of  the  President 
of  the  Alcohol  Beverage  Retailers  Association  of  Louisiana,  Inc..  a  trade  as- 
sociation of  small  retailers.  Tlie  gravamen  of  the  complaint  was  that  large  re- 
tailers were  pressuring  wholesalers  into  granting  discriminatory  prices  on  liquor 
in  the  form  of  one  case  free  with  each  four  purchased  and  that  the  wholesalers 
bore  part  of  the  cost  and  received  free  goods  from  the  distilleries,  which  permitted 
large  retailers  to  sell  liquor  at  prices  below  the  small  retailei"'s  cost.  The  investi- 
gation failed  to  disclose  that  free  goods  were  given  by  distilleries  to  wholesalers 
and  passed  on  to  specified  retailers.  A  secondary  basis  for  closing  the  file  is  ba.sed 
on  the  private  controversy  existing  between  the  applicant  and  .Tames  E.  Comis- 
key,  the  principal  wholesaler  involved.  Comiskey  fired  the  applicant  after  dis- 
covering that  the  applicant  was  using  his  status  in  the  Comi.skey  organization 
to  organize  Comi.skey's  smaller  customers  into  a  trade  association,  and  after 
ComLskey  discovered  that  the  applicant  was  stealing  whiskey  from  him.  Appli- 
cant was  subsequently  arrested  and  convicted  of  the  charge.  The  staff  also  notes 
that  the  applicant  filed  his  complaint  with  the  Commission  only  after  unsuccess- 
fully petitioning  the  Alcohol  Tax  Unit  of  the  Treasury  Department,  the  Anti- 
trust Division  of  the  Department  of  Justice,  as  well  as  state  and  local  officials. 
Based  on  these  circumstances,  the  Bureau  recommends  that  the  file  be  closed 
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and  that  no  closing  letter  be  forwarded  to  proposed  respondent.  See  attached 
memorandum  by  the  Bureau  of  Restraint  of  Trade  dated  June  26,  1964,  and  draft 
of  a  letter  for  the  signature  of  the  Secretary  to  the  applicant  advising  him  of 
the  Commission's  action. 


September  14,  1965. 

Re  E.  R.  Moore  Co.,  File  631  0091. 

From  :  Everette  Maclntyre,  Commissioner. 

To :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 

memorandum 

September  14,  1965. 
To :  The  Commission. 

From :  Everette  Maclntyre,  Commissioner. 
Subject:  E.  R.  Moore  Co.  (Moore),  File  631  0091. 

Moore  manufactures  and  sells  or  rents  girls'  gymsuits,  academic  caps  and 
gowns,  and  choir  robes,  and  is  charged  by  Harry  G.  Stanley,  a  former  salesman, 
of  violating  Section  2(a)  of  the  amended  Clayton  Act  by  discriminating  in  price 
in  the  sale  of  girls'  gymwear ;  and  violating  Section  5  of  the  Federal  Trade 
Commission  Act  by  disparaging  and  misrepresenting  Stanley's  business  capacity. 

The  investigation  established  that  gymsuits,  the  principal  commodity  involved 
in  this  case,  are  generally  sold  to  school  physical  education  directors  or  school 
bookstores  by  salesmen  of  the  manufacturers.  The  applicant,  prior  to  his  resig- 
nation was  employed  by  Moore  as  a  sales  representative  for  approximately  ten 
years.  The  sales  territory  covered  public  schools  in  central  and  northern  New 
Jersey. 

In  January  1962,  before  resigning,  Stanley  completed  arrangements  with  a 
Baltimore  manufacturer  of  gymsuits  to  supply  these  suits  under  his  own  label. 
In  February  of  1962,  Stanley  began  soliciting  business  from  the  same  customers 
whom  he  had  previously  solicited  on  behalf  of  Moore.  Moore  sent  several  sales 
representatives  into  Stanley's  former  territory  and  when  confronted  with  Stan- 
ley's lower  prices,  either  met  or  went  below  these  prices.  Moore  also  followed 
this  practice  in  meeting  the  comi>etition  of  other  competitors. 

While  the  Bureau  of  Field  Operations  recommends  that  complaint  issue 
charging  violation  of  Section  2(a)  of  the  amended  Clayton  Act,  the  Bureau  of 
Restraint  of  Trade  states  that  the  evidence  is  insuflacient  to  prove  competitive 
injury  as  the  file  indicates  that  there  is  a  lack  of  evidence  tending  to  show  that 
the  sales  by  the  applicant,  attempting  to  break  into  the  market,  and  Moore's 
attempting  to  retain  its  business,  have  had  an  adverse  effect  upon  competition. 
Several  of  Moore's  larger  competitor's  testified  to  the  vigorous  nature  of  the 
competition  in  the  industry  and  that  no  competitive  injury  resulted  from  Moore's 
pricing  practices. 

Concerning  the  Section  5  charge,  the  investigation  disclosed  that  Moore's  sales- 
men in  several  instances  made  comments  to  their  customers  regarding  the  busi- 
ness ethics  and  abilities  of  Stanley.  At  no  time  were  there  any  derogatory  com- 
ments made  concerning  the  quality  of  the  applicant's  gymwear.  The  Bureau 
states  that  the  investigation  failed  to  establish  competitive  injury  resulting  from 
the  character  statements  made  by  Moore's  salesmen. 

Accordingly,  the  Bureau  of  Restraint  of  Trade  recommends  that  the  file  be 
closed  and  ithe  respective  parties  be  advised  of  this  action. 

The  age  of  this  case  is  another  factor  which  I  have  taken  into  consideration 
in  concurring  with  the  Bureau's  recommendation  that  the  file  he  closed. 

Everette  MacIntyre,  Commissioner. 


October  14,  1965. 
Re  Dumas  of  California,  File  No.  641  0076. 
From  :  Everette  Maclntyre.  Commissioner. 
To :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  memorandum. 
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memorandum 

October  14,  1965. 
To :  The  Commission. 

From :  Everette  Maclntyi'e,  Commissioner. 
Subject :  Dumas  of  California,  File  No.  641  0076. 

This  is  another  of  the  wearing  apparel  cases  initiated  by  resolution  of  the 
Commission  directing  au  investigation  of  practices  employed  by  corporations 
engaged  in  the  manufacture,  purchase,  sale,  distribution  and  resale  of  merchan- 
dise sold  in  department  and  specialty  stores.  Dumas  was  required  to  tile  a 
special  report  relating  to  its  advertising  and  promotional  practices  which  pos- 
sibly were  violative  of  Section  2(d)  of  the  amended  Clayton  Act. 

Dumas  reported  that  during  1959-1962  the  corporation  bad  an  advertising 
program  with  the  Milium  Division  of  Deoriug-Milliken  Company,  a  supplier, 
but  did  not  disclose  the  details  of  the  program  as  a  corporate  officer  who  handled 
it  was  deceased  and  corporate  records  were  unavailable.  Subsequently,  a  field 
investigation  establishetl  that  Dumas  had  participated  in  and  advertising  al- 
lowance program  with  the  Milium  Division  for  several  years.  Milium  agreed 
to  pay  25%  of  the  cost  of  advertisements  placed  by  retail  customers  of  Dumas, 
who  agreed  to  include  the  Milium  trade  name  in  the  advertising  copy.  Exami- 
nation of  corporate  records  and  documents  showed  that  Dumas  had  offered  the 
Milium  program  to  all  competing  customers.  It  was  also  established  that  during 
the  calendar  year  1963  up  to  the  present  time,  Dumas  h&d  not  participated  in  any 
advertising  program  and  had  not  granted  any  advertising  or  promotional 
allowances. 

Accordingly,  the  staff  recommends  that  the  file  be  closed  and  that  counsel  for 
Dumas  be  advised  of  this  action.  I  concur  and  so  move. 

Everette  MacIntyre,  Commissioner. 


May  28,  1969. 

Re  American  Radiator  &  Standard  Sanitary  Corporation,  file  651  0098.  Day  & 
Night  Manufacturing  Co.,  Division  of  Carrier  Corp.,  file  651  0094.  Crane  Co., 
file  651 0095. 

From  :  James  M.  Nicholson. 

To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  th«  stafi;  recom- 
mendation, in  which  I  concur,  be  approved. 

The  staff's  proposed  closing  letter  to  Carrier  Corp.  contains  this  intriguing 
language — 

The  Commission  has  rejected  your  Assurance  of  Voluntary  Compliance  as 
legally  insufficient  and  has  determined  that  no  further  action  is  required  at 
this  time." 
This  is  no  way  to  impress  a  proposed  respondent  with  the  gravity  of  submitting 
a  "legally  insufficient"  Voluntary  Assurance.  I  move  for  the  stronger  sanction — 
no  closing  letters  at  all.  to  anyone.  This  would  be  an  appropriate  finale  to  this 
classic  piece  of  trivia.  A  case  initiated  on  the  basis  of  an  irresponsible  (and 
apparently  unevaluated)  complaint,  a  case  subsequently  over-investigated  in 
Colorado,  New  Mexico  and  other  picturesque  settings,  and  a  case  which  ulti- 
mately wasted  over  2,500  man-hours. 

My  sympathies  are  all  with  Miss  Kloze  who  did  yeoman  service  in  disposing 
of  (she  did  not  initiate)  these  five  year  old  dogs. 


June  2,  1969. 
Re  File  No.  661  0058.  Armour  Agricultural  Chemical  Co. 
From  :  Commissioner  MacIntyre. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
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JuxE  2,  1969. 

MEMORANDUM 
To  :  Cnmmissioi!. 

From  :  Everett  Maelntyre,  Commissioner. 
Subject :  File  Xn.  (!(>!  0O.j8,  Armor  Agricultural  Cliemical  Co. 

A  lengthy  investigation  was  conducted  here  in  connection  Avith  alleged 
selling  below  cost  by  Armour  Agricultural  Chemical  Company,  a  former  wholly 
owner  .sul)sidiary  of  Armour  &  Co..  Cliicago,  Illinois.  It  was  developed  that,  al- 
though Armour  reduced  its  price  in  19(J5  in  a  x'estricted  area  in  South  Central 
Kentucky  to  $4.00  per  ton,  tlie  reduced  price  was  not  below  Armour's  cost  for 
relevant  grades  and.  in  the  view  of  the  staff  investigator,  not  unreasonably  low. 
The  price  reduction  was  feathered  so  that  apparently  no  "secondary"  line  injury 
between  competing  cu.stomers  occurred. 

The  investigation  uncovered  no  direct  evidence  of  predatory  intent,  and  such 
intent,  it  seems,  cannot  be  inferred  from  the  circumstances.  There  is  evidence 
that  competitors  of  Armour.  Commonwealth  and  possibly  Southern  States 
Cooiwrative,  may  have  suffered  some  loss  of  sales  and  reduced  profits,  but  that 
is  about  the  sum  of  tlie  showing  relating  to  injury.  Additionally,  tlie  area  price 
reduction  was  in  effect  only  for  a  short  time  in  a  single  selling  season.  Thus,  the 
possibility  of  showing  statutory  injury  seems  slight. 

At  the  same  time,  the  file  reveals  that  Armour  sold  the  U.S.  assets  of  its 
agricultural  chemical  subsidiary  to  U.S.S..  Agri-Chemicals.  Inc..  a  wholly  owned 
subsidiary  of  United  States  Steel  Corp.  There  is  also  evidence  that  the  applicant 
(Commonwealth)  sold  his  business  to  the  Boixlen  Company. 

In  all  the  circumstances  stated,  there  would  appear  to  be  no  basis  for  pur- 
suing this  matter  further.  I  therefore  move  the  staff's  recommendation  to  close 
the  file,  and  to  withhold  the  sending  of  closing  letters  to  either  the  applicant  or 
the  propo.sed  respondent. 

I  move  the  approval  of  the  attached  letter  to  Congressman  Stubblefield  in  lieu 
of  that  prepared  by  the  staff. 

EvERETTE  MacIxtyre,  Commissloncr. 


Federal  Trade  CojrMissiON, 

Washington,  B.C. 
Hon.  Frank  A.  Stubblefield, 
House  of  Representatives, 
Washington,  B.C. 

Re  File  No.  661  0058. 

Dear  Congress  Stubblefield  :  This  is  in  reference  to  the  complaint  of  Mr. 
Josep  A.  Hicks.  President  of  Commonwealth  Feltilizor  Company,  Russellville, 
Kentucky,  which  was  forwarded  by  your  office. 

The  Commission  has  completed  its  investigation  of  the  questionable  pricing 
practices  allegedly  engaged  in  by  the  Armour  Agricultural  Chemical  Company. 
The  facts  as  developed  by  the  investigation  do  not  warrant  corrective  action  on 
the  part  of  the  Federal  Trade  Commission. 

Additionally  during  the  interim,  Mr.  Hicks  sold  his  business  to  the  Borden 
Company  and  Armour  disposed  of  its  business  to  the  United  States  Steel 
Corporation. 

In  view  of  these  developments  our  files  in  this  matter  have  been  closed. 

With  kind  regards,  I  remain 
Sincerely  yours, 

Joseph  W.  Shea. 
Secretary  and  Congressional  Liaison  Officer. 


August  6,  1968. 

Re  File  661  0118,  in  the  Matter  of  Allied  Supermarkets,  Inc.,  Hunipty  Dumpty 
Supermarket."?,  Inc. 
I  move  that  this  matter  be  returned  to  the  staff  for  revision  of  respondent's 
affidavit  of  voluntary  compliance  relating  to  violations  of  Section  ."»  of  the  Federal 
Trade  Commission  Act  involving  the  inducing  or  receipt  of  promotional  allow- 
ances violative  of  Section  2(d).  I  believe  that  respondent's  specific  denials  that  it 
violated  the  law  should  be  eliminated  from  the  aflldavit.  These  state  as  follows : 
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Humpty  Duiupty  Super  Markets  entered  into  the  aforesaid  contracts  and 
received  promotional  considerations  from  its  suppliers  in  reliance  upon  and 
in  the  belief  that  the  considerations  furnished  or  their  equivalent,  were  in 
fact  being  made  available  upon  proportionately  equal  terms  to  the  comijetitors 
of  Humpty  Dumpty,  or  to  the  independent  wholesalers  servicing  such 
competitors. 
From  :  Everette  Maclntyre,  Commission. 
To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved  : 

Humpty  Dnmpty  denies  that  it  knowingly  received  disoriminatinfj  alloio- 
ances  or  that  such  receipts   {if  any  there  ivere)   constitute  a  xnolation  of 
Section  5  of  the  Federal  Trade  Commission  Act  or  of  any  other  lair  or 
statute  of  the  United  States.   If,  however,  any  considerations  received  by 
Humpty  Dumpty  were  discriminatory,  they  were  received  inadvertently  and 
not  in  violation  of  any  law.  (Emphasis  supplied) 
Such  self-serving  statements  in  my  view  make  the  assurance  internally  in- 
consistent since  respondent  in  effect  promises  to  stop  practices  which  it  claims 
it  has  never  engaged  in.  Respondent's  interests  are  adequately  and  appropriately 
safeguarded  by  the  following  statement  in  paragraph  9  of  the  affidavit : 

The  within  information  is  furnished  for  purposes  of  voluntary  settlement 
only,  does  not  constitute  an  admission  of  liability  and  shall  not  be  used  as 
evidence  or  have  any  legal  effect  in  any  legal  or  administrative  proceeding 
whatsoever. 


January  28,  1969. 

Re  Interstate  Bakeries  Corporation  and  Continental  Baking  Co.,  file  No.  661  0116. 

From  :  James  M.  Nicholson. 

To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  i-ecom- 
mendation.  in  which  I  concur,  be  approved. 
See  Memorandum  attached. 

January  28,  1969. 
Memorandum 
To  :  The  Commission. 
From  :  James  M.  Nicholson. 
Subject:  Interstate  Bakeries  Corp.  and  Continental  Baking  Co.,  file  No.  661  0116. 

The  staff  memorandum  vividly  demonstrates  one  of  the  difficulties  we  have  with 
enforcement  of  the  Robinson-Pa tman  Act.  Whether  there  was  an  attempt  to  steal 
a  part  of  the  Sacramento  (or  Reno)  bread  market  through  the  use  of  dis- 
criminatory prices,  or  whether,  on  the  other  hand,  Safeway  and  other  big  buyers 
induced  some  suppliers  to  offer  discriminatory  prices  in  a  manner  to  provide  a 
defense  to  the  seller  from  whom  they  intended  to  purchase  at  that  lower  price, 
we  cannot  tell.  Perhaps  the  tale  recounted  by  the  staff  is  nothing  but  hard  com- 
petition which  we  all  should  favor. 

It  does  not  seem  to  me,  however,  that  we  can  ever  act  effectively  in  many 
areas  of  concern  under  the  Robinson  Patman  Act.  Perhaps  it  is  true,  as  Com- 
missioner Maclntyre  has  suggested,  that  the  court  decisions  under  the  Act  have 
so  hampered  its  enforcement  that  it  is  virtually  nugatory.  Perhaps,  as  others 
have  suggested,  our  efforts  are  aimed  at  the  formal  violations  of  the  Act  rather 
than  at  instances  in  which  its  violations  have  substantial  adverse  competitive 
impact  and  are  intended,  like  flagrant  advertising  deceptions,  to  steal  unfairly 
a  part  of  a  market.  Perhaps  the  mere  existence  of  the  Act  and  the  treble  damage 
reuDHly  and  our  fitful  efforts  at  enforcement  are  sufficient  to  prevent  gross  and 
wide-scale  violations.  Despite  a  year  on  the  Commission,  the  answers  to  these 
very  challenging  questions  are  no  more  clear  to  me  today. 

Whether  the  staff  is  chasing  mirages  or  is  being  given  a  Model  T  to  chase  down 
an  XKE.  the  fault  does  not  lie  with  them.  The  policy  is  established  by  the  Com- 
mission, and  I,  for  one.  am  not  satisfied  to  continue  to  devote  the  talents  of  the 
Division  of  Discriminatory  Practices  to  either  mirages  or  Model  T's.  We  are 
misleading  ourselves  if  we  contend  that  our  programs  in  this  area  are  meaning- 
ful and  effective  exercise  of  our  public  responsibility. 

With  respect  to  this  particular  matter,  I  am  in  agreement  with  the  staff 
recommendation  that  it  be  closed  and  only  the  closing  letter  recommended  by 
the  staff  be  sent. 


1486 

August  22,  1968. 
Re  New  York  American  Beverage  Co.,  File  No.  671  0159 
See  attached  memorandum. 

From  :  James  M.  Nicliolson. 

To  :  Bureau  of  Restraint  of  Trade. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

memorandum 

August  22,  1968. 

To :  Commission. 

From  :  James  M.  Nicliolson. 

Subject:  New  York  American  Beverage  Co.,  File  No.  671  0159. 

The  respondent  here  sells  its  soft  drinks  solely  to  retailers  located  within 
the  State  of  New  York,  some  of  which  apparently  received  promotional  and 
other  assistance  while  others  did  not.  Respondent  also  sells  the  extract  and 
certain  beverages  to  Royal  Crown,  an  independent  bottler  in  New  Jersey  and 
the  extract  only  to  Little  Rock  Spring  Water  Co.,  an  independent  bottler  in 
Connecticut.  Both  of  these  bottlers  resell  to  retailers  in  their  states  and  the 
evidence  establishes  that  both  are  truly  independent  franchisees  and  that  no 
indirect  customer  relationship  exists  between  their  retailer  customers  and  re- 
spondent. Therefore,  the  staff  concludes  that  the  alleged  discriminations  between 
retailers  do  not  come  under  Sections  2(a)  and  (d)  of  the  Clayton  Act,  as 
amended. 

I  concur.  Further,  while  the  staff  did  not  inquire  into  the  question  of  injury 
to  competition  due  to  the  jurisdictional  aspects,  it  does  not  appear  that  the 
FreA  Meyer  doctrine  would  have  application  to  this  situation  as  it  is  not  likely 
that  competition  exists  between  the  retailers  located  in  New  York  and  those 
located  in  New  Jersey  and  Connecticut.  Were  it  otherwise,  a  very  intriguing 
application  of  the  Fred  Meyer  principle  would  be  involved  to  establish  jurisdic- 
tion where  none  existed  before.  I  do  not,  however,  think  the  existence  of  com- 
petition among  these  retailers  in  the  sale  of  soft  drinks  is  suflaciently  probable 
to  warrant  further  investigation  along  those  lines. 

I  therefore  move  approval  of  the  staff  recommendation  that  this  matter  be 
closed  and  that  no  closing  letters  be  sent. 


May  28,  1968. 
Hon.  Paul  J.  Tierney, 

Chairman,  Interstate  Commerce  Commission, 
Washington,  D.C. 
Re  FTC  File  Nos.  631  0214,  Southern  Railway  System, 

651  0145,  Baldwin-Lima-Hamilton  Corp., 

651  0146,  W.  R.  Minor,  Inc. 

651  0147,  Morton  Manufacturing  Co., 

651  0148,  Amsted  Industries  Inc., 

651  0149,  Standard  Car  Truck  Co., 

651  0150,  American  Seal-Kap  Corp.,  of  Delaware, 

651  0151,  William  S.  Hansen, 

651  0152,  Crucible  Steel  Co.  of  America,  and 

651  0153,  Universal  Marion  Corp. 
Dear  Chairman  Tierney:  I  am  writing  to  bring  to  your  attention  action 
which  this  Commission  has  recently  taken  in  connection  with  the  several  cap- 
tinned  matters  which  involve  the  inducement  and  receipt  of  secret  or  confidential 
rebates  by  the  Southern  Railway  System  from  those  railroad  car  component 
parts  suppliers  named  in  the  captioned  File  Nos.  651  0145  through  651  0153. 

File  No.  651  0150,  American  Seal-Kap  Corporation  of  Delaware,  was  closed 
without  prejudice  to  the  right  of  the  Commission  to  reopen  the  same  if  and 
when  warranted  by  the  facts.  This  action  was  premised  on  the  fact  that,  except 
for  sales  of  track  washer  springs  which  product  has  not  concerned  in  the 
investigation.  American  Seal-Kap  had  not  been  engaged  in  transacting  any 
business  with  railroads  or  railroad  car  builders  since  November  1,  1965,  when 
it  sold  all  of  the  assets,  properties  and  business  of  its  Chicago  Railway  Equip- 
ment Company  division  to  the  Evans  Products  Company,  Plymouth,  Michigan. 
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In  File  Nos.  651  0145,  AV.  R.  Minor,  Inc. ;  651  0148,  Amsted  Industries  Inc. ; 
651  0151,  William  S.  Hansen,  A.  Stucki  Company;  651  0152,  Crucible  Steel 
Co.  of  America ;  and  651  0153,  Universal  Marion  Corp.,  the  Commission  noted 
its  acceptance  of  consent  agreements  filed  by  the  several  suppliers  concerned 
in  these  matters  but  returned  the  agreements  to  its  stafiC  for  renegotiation 
in  the  form  required  by  the  Commission's  and  Rules  of  Practice. 

Finally,  in  the  three  remaining  flies  the  Commission  directed  that  formal  com- 
plaints be  served  pursuant  to  its  consent  order  procedure ;  the  Commission  hav- 
ing reason  to  believe  that  Baldwin-Lima-Hamilton  Corporation  and  Standard 
Car  Truck  Company,  File  Xos.  651  0145  and  651  0149,  respectively,  had  violated 
the  provisions  of  Section  5  of  the  Federal  Trade  Commission  Act.  and  that 
Morton  Manufacturing  Company.  File  No.  651  0147,  had  violated  the  provisions  of 
Section  5  of  the  Federal  Trade  Commision  Act  and  Section  2(c)  of  the  amended 
Clayton  Act. 

As  you  are  most  likely  aware,  members  of  the  staff  of  this  Commission's  Divi- 
sion of  Discriminatory  Practices  have  been  conferring  and  cooperating  concern- 
ing these  several  matters  with  members  of  the  staff  of  your  Commission's  Bureau 
of  Enforcement  since  April,  1965.  only,  since  November,  1966,  have  made  available 
to  the  Bureau  of  Enforcement  copies  of  all  memoranda  of  facts  and/or  eviden- 
tiary materials  developed  in  the  captioned  investigations  concerning  possible 
violations  of  Section  2(c)  or  Section  2(f)  of  the  amended  Clayton  Act  by  the 
Southern  Railway  System.  I  take  this  opportunity  to  note  that  the  Commis- 
sion shall  be  pleased  to  continue  to  make  all  of  our  files  concerning  these  matters 
available  for  examination  by  the  Bureau  of  Enforcement. 

Each  of  these  complaints  allege  that  the  supplier  companies  named  as  respond- 
ents made  secret  payments  to  the  Southern  Railway  System  in  exchange  for 
which  Southern  specified  the  use  of  respondents'  products  in  its  purchase  con- 
tracts with  independent  railroad  car  builders.  We  have  not  filed  a  complaint 
against  Southern  Railway  for  its  role  in  these  arrangements.  Since  jurisdiction 
over  Southern  lies  exclusively  with  your  Commision,  we  have  not  pursued  the 
question  of  Southern's  culpability  for  allegedly  inducing  these  secret  rebates. 
Our  complaints  against  the  supplier  companies  are  based  upon  a  "reason  to  be- 
lieve" that  these  companies  have  violated  the  law  by  making  such  payments. 
We  are  inviting  your  attention  to  this  matter  inasmuch  as  only  your  Commis- 
sion is  empowered  to  take  any  regulatory  action  against  Southern  which  might 
be  warranted  in  this  regard. 

By  direction  of  the  Commission,  with  Commissioner  Elman  not  concurring. 

Paui,  Rand  Dixon.  Chairman. 

Federal  Trade  Commission, 
Washington  25,  February  13, 1963. 
Mr.  Watson  Rogers, 

President.  National  Food  Brokers  Association, 
Washington,  D.C. 

Dear  Mr.  Rogers  :  This  is  in  reply  to  your  letter  of  January  31,  1963,  request- 
ing a  statement  from  me  as  to  the  significance  of  the  Commission's  recent  dis- 
missal of  its  complaint  against  Edward  Joseph  Hruby,  an  individual  doing  busi- 
ness as  Hruby  Distributing  Company.  You  state  that  various  writers  have  re- 
ferred to  this  as  a  "very  far-reaching  decision  which  would  seriously  damage 
future  enforcement  of  the  Robinson-Patman  Act  and  particularly  the  brokerage 
section." 

I  am  sure  you  are  aware  of  the  fact  that  the  Chairman  of  the  Federal  Trade 
Commission,  like  each  of  the  other  four  Commissioners,  has  but  a  single  vote 
on  adjudicative  decisons.  Therefore,  the  views  which  I  express  in  this  letter  must 
be  considered  as  the  personal  views  of  a  single  Commissioner  and  not  as  an  oflS- 
cial  statement  of  the  Commission.  On  the  other  hand,  I  was  one  of  the  architects 
of  the  majority  opinion  in  the  Hruby  case,  and  as  such  I  feel  that  I  am  in  a 
particularly  favorable  position  to  explain  the  meaning  of  the  agency's  action. 

It  seems  quite  apparent  from  your  letter  that  much  of  the  apprehension  to 
which  you  refer  stems  from  a  failure  to  carefully  study  the  decision  and,  hence, 
to  fully  understand  the  actaal  holding  in  the  Hruby  case.  Thus,  in  your  letter 
you  state :  "It  is  indeed  the  first  case  we  can  recall  in  which  a  buyer  of  any 
kind  was  permitted  to  receive  brokerage  payments."  If  this  actually  reflected  the 
holding  of  the  Commission.  It  would  indeed  be  an  aaomaly,  for,  as  you  know, 
the  statute  explicitly  and  categorically  prohibits  the  receipt  by  a  buyer  of  broker- 
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age,  or  any  allowance  or  diseoiuit  iu  lieu  thereof,  from  his  seller.  This,  however. 
contrary  to  the  impression  left  by  the  dissenting  opinion,  was  not  the  holding. 
Nor  did  the  Commission  read  into  Section  2(c)  any  test  of  competitive  injury,  or 
a  likelihood  thereof,  such  as  that  embodied  in  Section  2(a)  of  the  statute,  so  as 
to  modify  the  absolute  character  of  Section  2(c).  Neither  did  the  Commission 
hold  that  a  price  concession  which  otherwise  would  be  in  violation  of  Section 
2(c)  was  rendered  lawful  because  of  the  buyer's  performance  of  storage,  ware- 
housing, or  any  other  services  for  his  supplier.  And,  finally,  this  was  not  the 
first  case  in  which  a  complaint  charging  a  violation  of  Section  2(c)  was  dismissed 
for  failure  of  pro  if  in  support  of  tlie  charge.  (See,  for  example,  Main  Fish  Com- 
pany, Inc.,  Docket  0386,  53  FTC  88  (1956).) 

The  crucial  question  in  every  Section  2(c)  case,  brought  against  either  the 
buyer  or  the  seller,  is  whether  the  alleged  competitive  advantage  accorded  or 
received  by  a  buyer  actually  involves  preferential  treatment  effected  through  the 
payment  or  receipt  of  "brokerage,  or  an  allowance  or  discount  in  lieu  thereof." 
or  preferential  treatment  iu  the  form  of  a  direct  price  discrimination  cognizable 
iiuder  Section  2(a).  And  in  every  case,  the  answer  to  this  question  must  be 
determined  by  an  examination  of  all  the  facts,  including  the  normal  business 
operations  of  the  buyer  and  seller,  the  relationships  of  these  parties  to  each 
other  and  to  their  other  customers  and  suppliers,  and  the  circumstances  sur- 
rounding the  particular  transactions.  If.  upon  an  examination  of  such  facts  and 
circumstances,  it  appears  that  the  situation  involves  the  use  of  one  or  more  of  the 
devices  at  which  Section  2(c)  was  aimed,  i.e..  '"dummy"  brokerage  setups,  in 
v^'hich  purchases  are  made  through  fictitious  brokers  to  whom  brokerage  is  paid 
by  the  sellers :  "false"  brokerage  payments  to  some  but  not  all  of  a  seller's  com- 
peting customers ;  price  discounts  based  on  direct  sales  allegedly  resulting  in 
savings  to  sellers  of  brokerage  fees  customarily  paid  to  brokers  whose  services 
are  dispensed  with :  or  some  variation  of  these  devices,  the  case  is  one  for  dis- 
position under  Section  2(c),  with  the  well-settled  interpretations  applicable.  If. 
on  the  other  hand,  none  of  these  indicia  is  present  and  an  analysis  of  the  cir- 
cxunstances  precludes  as  a  logical  conclusion  the  concept  or  hypothesis  of  broker- 
age, or  allowances  in  lieu  of  brokerage,  then  the  case  is  one  for  treatment  under 
Section  2(a),  involving  the  additional  burdens  of  proof  and  questions  of  justifica- 
tion and  defense  for  which  the  statute  provides. 

Applying  these  principles  to  the  Hruby  case,  the  full  scope  and  limited  effect  of 
the  decision  therein  becomes  immediately  apparent.  The  unrebutted  facts  estab- 
lished in  the  record  disclosed  that  Hruby  was  a  true  warehouse  distributor  who 
purchased  for  his  own  account  and  resold  to  food  wholesalers  with  whom  he  did 
not  compete.  There  is  no  indication  that  he  ever  acted  or  purported  to  act  as  a 
broker  for  any  of  his  suppliers,  or,  indeed,  that  any  of  his  suppliers  ever  sold 
through  brokers  in  the  market  area  served  by  Hruby.  As  sole  owner  of  the  goods 
he  purchased.  Hruby  handled  them  just  as  he  aaw  fit.  He  selected  his  own  custom- 
era,  set  his  own  resale  price,  provided  his  customers  with  small-lot  delivery 
services,  and  assumed  all  risks  of  collection  and  losses  in  transit.  In  short,  he 
was  an  independent  entrepreneur,  operating  at  a  functional  level  midw^ay  between 
the  packers  who  were  his  suppliers  and  the  \\'liolesalers  who  were  his  customers. 
Quite  obviously  he  was  neither  an  intermediary  "dummy"  broker  employed  by 
another  buyer  as  a  vehicle  for  the  receipt  of  brokerage  nor  one  of  a  number  of 
com))eting  customers  of  his  suppliers  who  was  receiving  a  competitive  advantage 
through  the  receipt  of  discriminatory  allowances.  Also,  since  he  himself  had  never 
operated  as  a  broker  and  his  suppliers  had  never  even  sold  through  brokers  in  his 
market  area,  it  is  equally  clear  that  he  was  not  the  recipient  of  price  discounts 
accorded  to  him  on  the  basis  of  savings  of  brokerage  usually  paid  by  the  suppliers 
on  their  sales. 

Thus,  the  legal  holding  in  the  Hruby  case  was  simply  that  the  receipt  of  a 
payment  by  a  functional  entity  in  the  chain  of  distribution  is  no  per  sc  the  receipt 
of  brokerage,  or  a  discount  in  lieu  thereof,  even  though  the  amount  of  such  pay- 
ment bears  the  same  percentage  relationship  to  the  gross  price  as  does  the  broker- 
age that  is  customarily  paid  in  the  industry.  The  circumstances  that  the  payment 
in  issue  in  a  given  case  has  been  sometimes  referred  to  as  "brokerage"  and  is 
the  equiA'alent  in  amount  of  the  brokerage  customarily  allowed  are  suggestive 
that  the  payment  is  a  discount  in  lieu  of  brokerage,  but  they  are  not  the  only 
or  conclusive  factors  to  be  weighed.  In  Hruby,  the  Commission  weighed  all  of 
the  facts  in  evidence  and  concluded  that  the  nomenclature  used  by  the  parties 
notwithstanding,  the  payment  to  Hruby  had  a  logical  basis  wholly  unrelated  to 
brokerage  and  that  it  did  not  constitute  the  receipt  of  brokerage  or  a  discount 
in  lieu  thereof. 
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I  am  not  able  to  share  the  forebodings  of  those  referred  to  in  your  letter  who 
have  expressed  the  feeling  that  the  decision  in  this  case  will  "seriously  damage 
future  enforcement  of  the  Robinson-ratman  Act  and  particularly  the  brokerage 
section."  This  decision  is,  of  course,  a  precedent,  as  are  all  judicial  and  adminis- 
trative decisions.  It  is,  in  effect,  a  pronouncement  that,  unless  subsequently  modi- 
fied or  overruled,  the  Commission  will  in  the  future  decide  in  the  same  manner 
cases  presenting  the  same,  or  essentially  the  same,  facts.  It  means  that  in  deciding 
matters  that  present  questions  of  whether  payments  are  discounts  in  lieu  of  bro- 
kerage, the  Commission  will  analyze  carefully  all  of  the  relevant  facts  in  seeking 
to  determine  their  true  character.  This,  it  seems  to  me,  is  essential,  for  only  by 
making  such  analyses  in  these  cases  can  the  Commission  avoid  the  risk  of  becom- 
ing a  victim  of  the  tyranny  of  "ambiguous  labels." 

I  trust  that  you  will  tind  these  brief  comments  of  some  assistance  to  you  and 
to  your  members.  To  those  of  your  association  who  have  a  sufficient  further  in- 
terest, I  strongly  suggest  that  they  carefully  read  the  full  decision  in  the  Hruby 
case. 

Sincerely, 

Paul  Rand  Dixon,  Chairman. 


Memorandum 

September  26, 1967. 
To  :  The  Commission. 
From :  Philip  Elman. 
Subject :  ATD  Catalogs.  Inc.,  Docket  SIOO. 

I  do  not  agree  that  the  Commission  should  i-eopen  its  investigation  of  com- 
pliance with  Section  2(d)  of  the  Clayton  Act  by  publishers  of  independent  toy 
catalogs.  A  large  amount  of  money  has  already  been  spent  on  investigating  this 
question,  and  no  evidence  of  violations  has  yet  appeared.  We  have  held  hearings, 
compiled  a  lengthy  record,  and  issued  a  policy  statement  setting  forth  our  inter- 
pretation of  the  law  as  it  applies  to  this  industry.  To  my  knowledge,  the  only 
complaint  received  since  issuance  of  the  policy  statement  has  been  Mr.  Rosen- 
wasser's.  Despite  his  self-serving  statements  about  how  ATD  "has  managed 
to  survive  these  recent  harrowing  years"  only  through  "great  cost  and  expense", 
the  staff  has  advised  my  office  that  ATD  has  in  fact  done  well  and  that  its 
profits  are  about  on  a  par  with  those  of  other  catalog  publishers,  both  independ- 
ent and  jobber-owned. 

I  think  that  we  have  already  spent  enough  money  investigating  this  industry, 
and  that  it  would  be  unwise  at  this  time  for  the  Commission  to  assume  the  role 
of  Mr.  Rosenwasser"s  private  enforcement  agency. 


Memorandum 

January  22,  1968. 
To :  The  Commission. 
From  :  Marv  Gardiner  Jones. 
Subject :  V.  La  Rosa  &  Sons,  Inc.,  File  No.  631  0266. 

In  the  attached  memorandum  the  staff  recommends  closing  of  its  Section 
2(a)  investigation  of  V.  La  Rosa  &  Sons  on  the  ground  that  La  Rosa's  private 
label  sales  which  formed  the  basis  for  the  challenged  discriminations  had  de- 
clined to  5%  of  its  total  sales  and  that  its  lower  private  label  prices  may  well 
have  been  cov'it  justified.  I  agree  and  move  the  staff  recommendation. 

In  the  course  of  the  2(a)  investigation  the  staff  learned  that  La  Rosa  was 
participating  in  an  in-store  broadcasting  promotion  in  possible  violation  of 
Section  2(e).^  The  pi-omoter  of  the  in-store  system  (Storeeast)  had  previously 
submitted  details  of  his  plan  to  the  Commission  for  an  advisory  opinion.  After 
modifications  had  been  made  by  Storeeast  to  meet  our  initial  objections,  the  plan 
was  approved  by  the  Commis.^ion  on  February  4,  196").  Our  investigation  has 
now  revealed,  however,  that  many  of  La  Rosa's  customers  never  received  notice 
of  the  availability  of  the  Storeeast  program,  and  many  of  those  who  did  receive 
notice  were  of  the  opinion  that  the  program  was  completely  impractical  for 
their  type  of  grocery  business,  thereby  raising  an  issue  with  respect  to  its 
functional  availability. 


^  Actn.-ill.v.  participating  retail  customers  not  only  receive  in-store  promotional  services 
(for  whichthey  pay)  but  also  receive  pnym^ntx  based  on  a  percentajie  of  jroods  purchased 
from  participatlntr  suppliers.  Hence,  the  program  is  perhaps  equally,  or  even  more  appro- 
priately, within  the  reach  of  Section  2(d). 
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La  Rosa  had  apparently  relied  upon  the  favorable  advisory  opinion  issued  to 
Storecast.  After  learning  that  our  investigation  revealed  many  customers  who 
had  not  been  notified,  La  Rosa  itself  undertook  to  notify  its  customers  of  the 
availability  of  the  plan.  Under  these  circumstances,  staff  recommends  closing 
of  the  2(e)  investigation  with  resi>ec-t  to  La  Rosa.  I  agree  and  so  move. 

The  flaws  that  have  been  uncovered  in  this  2(e)  investigation  are  certainly 
not  peculiar  to  Storecast.  This  promoter's  plan  for  notifying  "all"  retailers  in 
an  area  seems  to  be  at  least  as  reasonable  as  any  of  the  numerous  three  party 
promotional  plans  which  the  Commission  has  considered.  The  names  of  all 
grocery  and  drug  stores  appearing  in  the  yellow  pages  of  the  telephone  book 
are  compiled,  and  every  six  months  Storecast  mails  notices  of  the  promotion  to 
all  such  retailers.  In  the  few  areas  of  the  U.S.  in  which  it  operates  Storecast 
has  about  33,000  retailers  on  its  mailing  list.  Nevertheless,  La  Rosa's  customer 
list  for  several  Connecticut  and  New  Jersey  cities  was  found  to  contain  a  sub- 
stantial number  of  accounts  not  appearing  on  Storecast's  mailing  list.  Fifty 
such  retailers  were  interviewed,  and  it  was  confirmed  that  they  did  not  receive 
notice  of  the  program.  A  substantial  number  of  these  were  found  to  be  in  close 
geographical  proximity  to  customers  who  were  receiving  the  program. 

In  addition  to  the  apparent  failure  of  Storecast's  notification  method,  serious 
doubt  seems  now  to  exist  with  respect  to  the  functional  availability  of  the 
Storecast  promotional  program. 

La  Rosa  is  a  participating  supplier  in  the  Storecast  program  in  the  Northern 
New  Jersey,  New  York  City,  Philadelphia  and  Southern  New  England  areas. 
Presumably,  La  Rosa  has  many  hundreds  (probably  thousands)  of  retail  custom- 
ers in  these  major  metropolitan  areas.  Nevertheless,  there  are  only  tiro  of 
La  Rosa's  customers  participating  in  the  Storecast  promotion,  both  of  which 
are  chains — Acme  and  First  National  (and  only  4  retailers,  all  chains,  partici- 
pating in  Storecast  altogether).  In  the  light  of  these  figures,  the  conclusion  seems 
inescapable  that  the  promotion  is  not  a  practical  one  for  all  of  La  Rosa's 
competing  customers. 

I  have  been  advised  that  within  the  last  three  years  the  Commission  has 
approved  approximately  25  third-party  arrangements;  involving  in-store  promo- 
tional services  (typically,  broadcasting  or  projection  devices),  and  I  believe  the 
experience  of  this  file  casts  serious  doubt  upon  the  validity  of  all  of  these  pro- 
grams. It  seems  appropriate  at  this  time  to  i-e-examine  all  of  these  outstanding 
opinions.  Apparently  some  of  the  early  ones  did  not  contain  any  qualifying 
language  about  the  supplier's  continuing  obligation  to  see  that  the  promotion  is 
made  available  to  all  of  his  competing  customers,  or  the  potential  liability  of  a 
participating  retailer  if  he  knows  (actually  or  constructively)  that  the  program 
has  not  been  made  available  to  competing  retailers.  One  attempt  to  remedy  this 
situation  was  the  Commission's  press  release  of  September  21,  1965  explicitly 
stating  these  qualifications,  and  apparently  all  of  the  recent  advisory  opinions 
have  been  similarly  qualified. 

A  further  precaution  had  been  suggested  by  the  Division  of  Discriminatory 
Practices — namely,  to  require  the  recipient  of  a  favorable  advisory  opinion,  if 
he  uses  the  opinion  in  selling  his  program  to  a  supplier,  to  remind  the  supplier 
that  he  is  not  relieved  of  his  statutory  obligation  to  insure  that  the  program  is 
made  available  to  all  of  his  competing  customers.  In  the  light  of  facts  contained 
in  this  file,  I  am  of  the  view  now  that  we  should  have  followed  this 
recommendation. 

The  staff  advises  that  they  a^e  currently  investigating  the  three  largest  in- 
store  broadcasting  promoters,  including  Storecast.  At  a  minimum,  those  in- 
vestigations should  be  expedited.  However,  staff  advises  that  even  on  an  expedited 
basis,  it  will  be  approximately  9-12  months  before  these  are  returned  from  the 
field,  analyzed,  and  recommendations  prepared  for  submission  to  the  Commis- 
sion. Under  the  circumstances,  it  would  be  useful  to  have  the  views  of  the 
Division  of  Advisory  Opinions  and  the  Division  of  Discriminatory  Practices  as  to 
what  immediate  action  might  be  appropriate  pending  the  results  of  the  current 
investigations.  Perhaps  consideration  should  be  given  to  a  modification  of  all 
outstanding  advisory  opinions  on  three-party  promotional  assistance  plans,  such 
as  by  requiring  the  promoters  to  notify  the  participating  suppliers  and  retailers 
of  their  continuing  statutory  responsibilities.  Another  possibility  would  be  to 
require  "compliance  reports",  or  status  reports,  of  all  such  promoters  who  have 
received  favorable  advisory  opinions. 

I  move  that  the  staff  be  instructed  to  expedite  the  three  current  investigations. 
I  further  move  that  the  Division  of  Advisory  Opinions  and  Division  of  Dis- 
criminatory Practices  be  requested  to  comment  at  their  early  convenience  on 
possible  remedial  action  that  the  Commission  could  take  now. 


October  13,  1960. 
Memorandum    to:    Commissioner    Dixon,    Commissioner    Elman,    Commissioner 

Maelntyre.  Commissioner  Jones. 
From  :  .Tames  M.  Nicholson. 

For  information.  Letter  to  Gregg  Potvin,  General  Counsel,  Select  Committee  on 
Small  Business,  House  of  Representatives. 

October  10,  1969. 

Gregg  Potvin,  Esq.. 

General  Cmmsel,  Select  Committee  on  Small  Business, 

House  of  Representatives,  Washington,  D.C. 

Dear  Gregg  :  When  I  received  a  copy  of  Chairman  Dixon's  letter  to  you  of 
October  2,  1960  with  schedules  attached,  I  noted  that  there  were  some  speeches 
and  circulations  of  mine  relating  to  the  Robinson-Patman  Act  and  its  enforce- 
ment which  had  not  been  included. 

Although  I  am  not  sure  that  the  deletions  represent  any  sub.stantial  contri- 
bution to  your  present  hearings,  I  have  attempted  to  review  my  own  files  for 
additional  documents.  Enclosed  is  a  schedule  of  all  matters  which  I  have  dis- 
covered that  I  made  any  comment  upon.  Copies  of  all  those  documents  not  pre- 
viously provided  are  also  furnished  herewith. 

I  hope  these  may  be  helpful  to  you. 
Sincerely, 

James  iNl.  Nicholson,  Commissioner. 

response  to  question  seven 
/.  Speeches: 

1.  Antitrust :  Sound  and  Fury?  August  T,  1968. 

2.  Robinsou-Patman :  Magna  Carta  or  Typhoid  Mary?  March  13,  1969.* 

//.  Special  matter; 

3.  United  Fruit  Company  and  United  Fruit  Sales  Corporation,  File  671  0187 
and  Harbor  Banana  Distributors,  Inc.,  File  681  0002,  November  26,  1968.* 

4.  Thermoid  Company,  Docket  7032,  December  31,  1968. 

5.  Trade  Regulation  Rule  Proceeding  Regarding  Functional  Discounts  in  the 
Electrical  Supply  Industry,  February  24, 1069. 

6.  Guides  for  Advertising  Allowances  and  Other  Merchandising  Payments  and 
Services,  February  26,  1969. 

7.  Guides  for  Advertising  Allowances  and  Other  Merchandising  Payments  and 
Services,  May  22,  1969. 

///.  Agenda  matter: 

1.  Furniture  Manufacturers  Association  of  California,  File  638  7086,  June  6, 
1968. 

2.  Piedmont  Auto  Exchange,  Inc.,  File  661  00.52,  October  2, 1968.* 

3.  Advertising  Checliing  Bureau,  Inc.,  File  693  704.5,  October  11,  1968. 

4.  Groveton  Paper  Co.,  Docket  6592,  November  12, 1968. 

5.  The  Gillette  Company,  File  661  0081 ;  and  Philip  Morris,  Inc.,  American 
Safetv  Razor  Division,  File  681 0145,  March  20, 1969.* 

6.  Sales  Opportunities,  Inc.,  File  693  7116,  April  8, 1969. 

7.  Scott  Finks  Company,  Inc.,  et  al..  File  611  0813,  April  10, 1969.* 

8.  Groveton  Paper  Company,  Docket  6592,  April  22, 1969. 

9.  Chesebrough-Pond's  Inc.,  Docket  8491 ;  The  Mennen  Company,  Docket  8496 ; 
Eversharp,  Inc.,  Docket  8497;  White  Laboratories,  Inc.,  Docket  8500;  and  Philip 
Morris  Incorporated,  Docket  8505,  April  22, 1969. 

10.  The  Department  Store  Industry,  June  9, 1969. 


♦Previously  transmitted  under  separate  cover. 
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11.  IVIarketers  of  Fresh  Fruits  and  Vegetables,  File  681  0040,  June  18.  1969. 
13.  The  Circle  Grocery  and  Delicatessen,  Corres.,  File  No.  049486,  July  3,  1969. 

15.  Schick  Safety  Razor  Company,  Division  of  Eversharp,  Inc.,  File  681  0144, 
August  26,  1969. 

16.  Joseph  M.  Zamoiski  Co.,  et  al..  File  631  0003,  September  8, 1969. 

IV.  Non-agenda  matter: 

1.  Republic  Appliance  Corporation,  et  al..  File  601  0030,  February  23,  1968. 

2.  New  York  American  Beverage  Co.,  File  671  0159,  August  22,  1968.* 

3.  Gross  Auto  Electric,  Inc.  (Advisory  Opinion),  File  693  7024,  September  12, 
1968. 

4.  An  Education  of  the  Effects  of  the  Orders  Issued  Under  the  Robinson-Pat- 
man  Act,  September  8, 1969. 

4.  Interstate  Bakeries  Corporation  and  Continental  Baking  Company,  File 
661  0116,  January  28, 1969.* 

5.  American  Radiator  «&  Standard  Sanitary  Corporation,  File  651  0093 ;  Day  & 
Night  Manufacturing  Company,  Division  of  Carrier  Corp.,  File  651  0094;  and 
Crane  Company,  File  651  0095,  May  28, 1969. 

6.  An  Evaluation  of  the  Effects  of  the  Orders  Issued  Under  the  Robinson- 
Patman  Act,  September  8, 1969. 

ANTITRUST:  SOUND  AND  FURY? 

Remarks  of  James  M.  Nicholson,  Commissionek,  Federal  Trade  Commission, 
Before  the  Section  of  Antitrust  Law,  91st  Annual  Meeting  of  the 
American  Bar  Association,  August  7,  1968,  Philadelphia  Crvic  Center, 
Philadelphia,  Pa. 

Gentlemen,  for  four  days  you  have  been  sharing  the  thoughts,  ideas  and  pro- 
jections of  the  preeminent  members  of  the  antitrust  bar.  In  recent  weeks  you 
have  been  reading  in  U.S.  Neirs  d  World  Report  and  the  Wall  Street  Journal 
about  the  "runaway  boom  in  mergers ;"  Time  magazine  has  told  us  that  while 
the  Justice  Department  grows  "more  cautious",  the  Federal  Trade  Commission  is 
"more  aggre.ssive"  .  .  .  "bolder"  ;  and  Ralph  Nader,  testifying  before  a  Senate 
Sub-Committee,  has  indicated  that  General  Motors  is  a  "classic  candidate"  for 
antitrust  action,  the  only  obstacle  to  which  is  "political."  Professor  Galbraith  has 
recently  stated  that  contemporary  antitrust  policy  and  its  efforts  are  a  "charade", 
while  prominent  and  able  economists  vigorously  dissent  to  that  view  and  make 
cogent  arguments  in  support  of  the  viability  of  our  antitrust  laws.  The  President 
has  appointed  a  special  Commission  to  study  and  report  on  the  antitrust  laws, 
and  this  Section  has  now  completed  an  up-dating  of  the  1955  Report  of  the 
Attorney  General's  Committee.  And  Thomas  Austern  continues  to  challenge  the 
Robinson-Patman  Act. 

Surely  these  are  not  sleepy  times  in  antitrust.  The  enforcement  agencies  and 
this  bar  cannot  afford  to  feel  complacent  about  the  status  of  the  law. 

It  would  seem  inappropriate  for  a  postulant  to  digest  the  oi>inions,  call  atten- 
tion to  the  errors,  resolve  the  conflicts,  and  propose  conclusions,  particularly  in 
front  of  this  distinguished  and  informed  body.  But,  as  one  who  has  been  thrust 
into  the  middle  of  the  controversy  and  turmoil,  I  would  like  to  share  with  you 
some  perhaps  less  ambitious,  but  I  hope  meaningful,  and  practical,  observations. 


The  antitrust  imbroglio  which  engulfs  us  all  is  not  susceptible  to  easy  resolu- 
tion. It  involves  not  only  the  narrow  que.stions  pertaining  to  refinements  of 
existing  law,  but  more  importantly,  the  broader  issues  relating  to  the  overall 
direction  and  future  of  antitrust.  Therefore,  my  remarks  are  not  going  to  be  of  a 
"how  to"  or  "my  view"  nature.  If  you  came  this  niorning  to  get  some  key,  some 
insight,  on  whether  the  Federal  Trade  Commission  might  approve  or  settle  or 
challenge  (or  perhaps  even  look  into)  that  problem  sitting  back  on  your  desk, 
you  are  going  to  be  disappointed. 

Professor  Turner  and  Ed  Zimmerman  have  brought  some  clarity  to  the  law 
through  their  preliminary,  albeit  comprehensive,  merger  guides  which  the  De- 
partment of  Justice  will  utilize.  As  a  part  of  the  process  of  review  and  reevalua- 
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tion  which  I  believe  should  characterize  the  continuing  renewal  of  any  institu- 
tion, these  merger  guides  make  a  truly  meaningful  contribution  to  the  institu- 
tion of  antitrust.  In  like  manner,  the  Commission  from  time  to  time  proposes 
Guides  that  are  designed  to  bring  some  measure  of  order  out  of  confusion  or 
chaos.  Today,  however,  I  hope  to  make  a  case  for  much  broader  efforts  at  self- 
renewal. 

Antitrust  enforcement  has  exhibited  both  success  and  failure,  and  neither  can 
be  ignored.  In  examining  the  nature  and  quality  of  the  law  and  its  enforcement, 
there  is  a  temptation  to  dwell  at  length  upon  positive  achievements.  This  arises, 
not  from  a  need  for  self-justification  or  self-defense,  but  rather  from  a  conviction 
that  too  little  attention  is  called  to  the  good  that  sound  antitrust  enforcement 
produces. 

It  is  disturbing  to  realize  that  except  for  the  personnel  of  the  enforcement 
agencies,  some  legislators  and  this  very  esteemed  and  specialized  bar,  the  rest 
of  the  country  is  not  particularly  interested.  Antitrust  is  not  a  burning  public 
issue.  Only  a  rare  industry-wide  conspiracy  or  price-fixing  expose  is  considered 
sufficiently  newsworthy  to  receive  other  than  business  page  coverage  by  the 
press  or  a  brief  mention  on  the  six  o'clock  news. 

In  view  of  the  indifference  that  antitrust  seems  to  engender  in  the  collective 
public  consciousness,  its  greatest  achievement  in  recent  times  must  be  that  it 
has  endured  and  remained  entrenched.  There  is,  or  should  be,  little  doubt  that 
hard  core  violations  will  continue  to  be  prosecuted  with  vigor,  and  as  a  result, 
there  is  a  considerable  degree  of  compliance  on  the  part  of  business  with  the 
clearly  defined  areas  of  the  law.  Where  the  anticompetitive  nature  of  the  acts 
or  practices  has  been  reasonably  clear  and  where  the  available  remedy  has  been 
pro-competitive,  knowledgeable  persons  should  find  little  fault  with  recent  en- 
forcement efforts.  It  is  a  mistake  to  discoimt  the  substantial  success  of  antitrust, 
and  I  refuse  to  join  those  who  choose  to  do  so.^ 

Effective  and  prompt  action  against  some  of  the  cruder  forms  of  anticompeti- 
tive conduct  does  not  excuse  the  enforcement  agencies  from  their  failure  to  face 
up  to  the  more  difficult  and  sensitive  problems  of  antitrust.  We  have  been  con- 
stantly reminded  of  the  absence  of  competitive  forces  in  some  industries,  of  con- 
centrated power  in  the  hands  of  a  few  giants,  and  of  the  growing  concentration 
of  power  in  the  hands  of  others.  Our  response,  with  few  exceptions,  has  been  to 
examine  the  incipient  oligopoly  and  monopoly,  and  the  buildei's  of  new  centers 
of  power — but  the  problems  of  existing  power  and  concentration  has  received 
little  attention.  Surely,  we  have  an  obligation  to  determine  whether  our  com- 
petitive economy  is  adversely  affected  by  such  existing  concentration  and  power, 
and,  if  so,  whether  present  laws  are  adequate  to  meet  the  problem. 

To  meet  this  challenge,  I  believe  that  a  comprehensive  and  systematic  pro- 
gram of  legal  and  economic  inquiry  should  be  established  at  the  Federal  Trade 
Commission  to  serve  as  the  foundation  of  enforcement  activity  and,  if  warranted, 
of  recommendations  for  statutory  revision.  Indeed,  the  FTC  should  become  the 
center  for  continuing  research  into  all  aspects  of  our  ever-changing  economic 
scene  to  assure  the  proper  maintenance  of  a  free  market  economy.  With  some 
shift  in  priorities,  I  believe  the  Commission  could  inititate  such  studies  within 
its  present  frame  work.  We  could  also  take  better  advantage  of  the  wealth  of 
talent  available  in  the  academic,  financial  and  business  communities. 

The  FTC  has  always  had  the  authority  to  conduct  studies  and  publish  reports 
on  matters  within  its  jurisdiction,  and  its  power  to  gather  necessary  facts  is 
tremendous.  A  review  of  the  legislative  history  of  the  Act  which  established  the 
Commission  discloses  that  economic  study  and  reporting  was  viewed  as  one  of  the 
new  Commission's  primary  functions."  The  late  Senator  Kefauver  observed  that 
the  Commission  had  performed  this  function  with  outstanding  success  in  its 


1 1  see  no  need  to  gro  on  at  length  in  defense  of  government  actions  that  subserve  the 
public  policies  to  which  we  claim  to  be  committed.  If  It  is  true  that,  in  the  words  of  Justice 
Black,  "the  unrestrained  interaction  of  competitive  forces  will  yield  the  best  allocation  of 
economic  resources,  the  lowest  prices,  the  highest  quality  and  greatest  material  progress, 
while  at  the  same  time  providing  an  environment  conducive  to  the  preservation  of  own 
democratic  *  *  *  institutions,"  Northern  Pacific  Ry.  Co.  v.  United  States,  356  U.S.  1, 
4  (1958),  then  obviously  anything  that  the  enforcement  agencies  do  to  provide  conditions 
more  conducive  to  free"  interaction  of  market  forces  is  in  the  public  interest  and  not 
subject  to  just  attack. 

~  See  Report  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  Report  No. 
533,  63rd  Cong.,  2d  Sess.,  April  14,  1914,  pp.  3-4. 
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early  days,  but  he  bemoaned  the  later  shift  to  case-by-case  adjudication  that 
brought  a  drying-up  of  the  educative  function  that  Congress  had  envisioned  and 
necessarily  narrowed  the  Commission's  perspective.^ 

As  the  Mayor  of  San  Francisco  recently  pointed  out,  examination  of  the  particu- 
hu-  problems' in  antitrust  has  been  from  too  narrow  a  view.  It  is  like  standing  atop 
Telegraph  Hill  in  San  Francisco  ".  .  .  looking  through  a  telescope  at  only  one 
of  the  spectacles,  which  in  their  whole  make  one  of  the  world's  breathtaking 
views."  * 

II. 

After  Chairman  Dixon  came  to  the  Commission  in  10(>1,  he  began  to  revitalize 
tlie  role  of  the  Bureau  of  Economics  and  to  reinstitute  the  broader  industry- 
Avide  (as  opposed  to  the  case-by-case)  approach  to  enforcement  problems.  In  a 
step  toward  broadening  its  own  perspective,  the  Commission  announced  last 
month  that  it  has  directed  its  Bureau  of  Economics  to  undertake  an  in-depth 
investigation  of  the  causes,  effects  and  implications  of  the  conglomerate  mer- 
ger movement.  Incidentally,  the  announcement  was  followed  the  next  day,  I  am 
ti>kl.  by  a  drop  in  the  market  of  some  of  the  more  glamorous  conglomerate  stocks. 
This  reaction  is  unwarranted  because  the  study  is  not  intended,  and  should  not 
be  viewed,  as  the  signal  for  an  all-out  offensive  against  the  conglomerates.  This 
is  one  of  the  unfortunate  incidents  of  any  call  for  a  study ;  there  will  always 
be  those  who  suspect  that  the  study  is  sought  only  for  the  purpose  of  supporting 
arguments  already  accepted  or  conclusions  already  reached.  Such  a  study  would 
be  a  prostitution  of  the  spirit  of  internal  renewal  which  I  feel  is  essential  to  in- 
stitution of  antitrust. 

Our  conglomerate  study  will  include  examination  of  the  shortrun  anticom- 
petitive aspects  of  such  mergers  and  the  relationship  between  conglomerate 
mergers  and  technical  or  business  efficiencies.  It  will  look  into  the  economic  per- 
formance of  conglomerates  in  the  market  place,  and  the  effect  of  conglomerate 
mergers  on  the  competitive  vigor  of  enterprises  by  their  change  in  status  from 
independent  firms  to  subsidiai'ies  or  divisions  of  conglomerates.  Finally,  it  will 
examine  the  impact  of  such  structural  changes  on  long-run  competitive  activity. 
This  will  surely  result  in  a  report  of  enormous  importance.  It  offers  a  perfect 
example  of  the  direction  in  which  the  Commission  should  go. 

III. 

Among  the  studies  which  the  Commission  should  direct  is  an  evaluation  of 
the  Robinson-Patman  Act  and  the  relationship  that  the  Act.  as  it  has  been  in- 
terpreted and  enforced,  bears  to  the  goals  of  overall  antitru.st  policy.  Surely  the 
call  for  a  fundamental  reassessment  from  many  men  of  great  professional  and 
intellectual  .stature  requires  that  the  Commission  respond.' 

This  suggestion  is  certain  to  identify  me,  in  the  minds  of  some,  as  a  foe  of 
the  Act.  Although  I  have  some  concern  that  at  times  the  Act  is  applied  in  a  man- 
ner that  may  inhibit  competition  or  penalize  innovation,  I  am  even  more  con- 
cerned that,  as  now  constituted,  the  Act  requires  use  of  a  case-by-case  approach 
where  so  many  of  the  problems  are  industry-wide.  In  such  circumstances.  Com- 
mission action  may  result  in  unfair  competitive  disadvantage  to  those  whom  we 
sue  and  frustration  of  Commission  policy  to  dispose  of  problems  on  a  broader 
basis. 

I  think  that  we  have  a  responsibility  to  undertake  a  searching  review  of  this 
law.  If  we  find  that  our  own  interpretations  of  the  Act  have  operated  in  a  manner 
not  intended  by  the  Congress,  we  should  ourselves  demonstrate  a  willingness  to 
reassess  traditional  positions.  On  the  other  hand,  if  we  find  that  the  Act  as  pres- 
ently written  compels  us  to  take  positions  which  experience  and  reason  tell 
ns  are  contrary  to  a  sound  competitive  economy,  we  must  be  prepared  to  recom- 
mend appropriate  legi.slative  revisions.  Our  duty  requires  that  we  enforce  the 
law  as  it  i.s  written,  but  it  does  not  require  that  we  must  do  so  in  a  purely 
passive  manner,  thus  denying  to  the  Congress  the  benefit  of  our  practical  ex 
perience  in  administering  the  law  and  observing  its  effects. 


*  Kffauver,  hi  a  Few  Hands:  Monopoly  Power  in  America,  p.  214  (19fi.5). 

*  Alloto  and  Blecker.  Antitrust  in  Onlbraith's  New  Industrial  State,  XIII  Antitrust 
Bull<^tin  21.''),  217   (Spring  1968). 

^  See.  e  p..  .\ustfirn  Presumption  and  Percipienre  Ahoiit  Competitive  Effect  Under  Section 
2  of  the  Ghivton  Act'.^l  Harv.  L.  Rev.  77.3  (lOfiS).  and  Isn't  Thirty  Years  Enough.  .SO  ABA 
Antitrust  Section  18  (1966)  :  Edwards,  The  Price  Discrimination  Law,  pp.  627-57  (1959)  : 
Kaysenand  Turner,  Antitrust  Policy,  p.  239  (1965)  ;  Elman,  The  Rohinaon-Patman  Act  and 
Antitrust  Policy:  A  Time  for  Reappraisal,  42  Wash.  L.  Rev.  1  (1966). 
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One  nmst  keep  in  mind  that  FTC  ecanomio  reports  were  instrumental  in  se- 
curing the  Celler-Kefauver  amendments  to  the  anti-merger  law.  Moreover,  a 
recent  economic  report  on  the  Webb-Pomerene  Act.  which  concluded  that  the  act 
h;is  failed  to  achieve  the  goals  envisioned  for  it,  demonstrates  that  the  FTC  is 
able  to  objectively  review  statutes  which  it  administers. 

It  is  not  difficult  to  think  of  other  areas  which  warrant  study  in  the  sug- 
gested program.  For  example,  it  has  been  asserted  that  very  important  seg- 
ments of  our  economy  are  dominated  by  firms  which,  without  culpable  collu- 
sion, oi>erate  free  of  market  control.  These  firms  seem  to  persistently  exercise 
extensive  power  over  price  and  output  levels  without  fear  of  meaningful  com- 
petitive response  from  existing  or  potential  rivals.  If  such  firms  can  operate 
With  substantial  freedom  from  the  discipline  and  direction  of  the  market  with- 
out question  by  the  enforcement  agencies,  declarations  concerning  the  claimed 
dedication  of  this  country  to  the  principles  of  a  competitive  system  are  rightly 
suspect  as  empty  ritual  or  simple  propaganda. 

It  is  clear  to  me  that  the  Federal  Trade  Commission  must  strive  to  make 
antitrust  more  relevant  to  our  advanced  industrial  economy.  Where  violations 
are  found,  the  Commission  has  the  power  under  Section  5  to  order  far-reaching 
changes  in  the  businesses  and  industries  subject  to  its  jurisdiction.  Indeed,  the 
outer  limits  of  the  Commission's  authority  under  Section  5,  in  my  opinion,  have 
not  yet  been  approached.  So  long  as  a  given  Commission  action  furthers  the  pub- 
lic interest  in  preserving  a  competitive  market  economy,  I  believe  it  will  be  sus- 
tained. Therefore,  I  think  that  it  is  within  the  existing  authority  of  the  Com- 
mission to  create  or  restore  the  probability  of  competitive  performance  in  non- 
competitive oligopoly  industries. 

To  exercise  this  authority — and  recognizing  the  role  of  market  structure  in 
determining  business  conduct  and  ultimate  industrial  performance — I  think  that 
the  Commission  should  first  commence  studies  of  important  and  highly  concen- 
trated industries.  Such  studies  would  identify  the  causes  for  the  absence  of 
comi)etition  in  the  existing  structures  and  the  barriers  which  stand  in  the 
path  of  new  entrants.  High  barriers  stand  as  blockades  to  new  competition  and 
thus  assure  tlie  ability  of  existing  market  members  to  continue  to  fail  to  innovate, 
to  operate  inefficiently  or  to  earn  abnormally  high  profits,  all  without  fear  of 
attracting  newcomers.  After  identification  of  barriers  through  indusrry-wide 
factual  inquiry,  we  can  enhance  competition  by  lowering  barriers  significantly 
through  admini.strative  or  adjudicative  action.  This  seems  to  me  to  be  a  feasible 
approach  to  cope  with  the  ills  attending  the  pos.session  of  undue  market  power, 
although  I  do  not  mean  to  suggest  that  other  means  of  enforcement  should  not 
be  examined. 

Any  such  studies  should  examine  the  present,  intermediate  and  long-term 
effects  which  the  market  itself  may  have  on  these  industries.  Consideration  must 
l)e  given  to  external  forces,  such  as  substitute  products,  which  may  be  develop- 
ing. The  long-term  significance  of  the  industry  product  or  service  should  cer- 
tainly be  considered.  Even  if  the  long-term  prospects  of  a  tight  oligopoly  are 
not  favorable  because  of  other  forces,  any  study  should  consider  the  desirability 
of  action  to  free  the  market  in  the  near  and  intennediate  term.  And  quite 
clearly,  of  course,  the  establishment  of  industry  priorities  must  be  made  as  part 
(jf  the  planning  for  such  an  effort. 

In  conducting  industry  studies,  the  Commission  should  learn  and  report  more 
about  the  implications  of  a  high  degree  of  product  differentiation.  At  this  time, 
I  would  have  considerable  difficulty  with  the  .suggestion  that  advertising  ex- 
penditures should  be  limited  as  a  means  of  lowering  barriers  to  entry."  However, 
I  do  believe  that  the  Commission  should  develop  the  facts  and,  if  warranted, 
come  forward  with  a  program  to  deal  wuth  heavy  advertising  outlays  that  have 
the  effect  of  barring  potential  entrants  and/or  eliminating,  in  a  predatory 
fiishion,  existing  competitors. 

It  may  be  deceptive,  within  the  meaning  of  Section  5,  to  substantially  exag- 
gerate the  significance  of  immaterial  differences  between  like  goods.  When  pufling 
is  carried  to  extremes,  it  is  perhaps  time  for  advertising  to  return  to  its  tradi- 
tional roles — information  and  education.  Perhaps  such  a  program  would  not 
only  enhance  meaningful  competition,  but  would  also  stimulate  inno%'ation  and 
product  differences  of  substance  which  would  be  a  legitimate  object  of 
advertising  emphasis. 


^  See,  e.g..  Turner,  Advertixiiig  and  Competition,  an  address  before  the  Briefing;  Confer- 
ence on  Federal  Controls  of  Advertising  and  Promotion,  June  2,  1966,  reported  in  ATRR 
No.  256,  p.  X-1   (June  7,  19C6). 
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In  addition,  it  would  be  profitable,  I  believe,  for  the  Commission  to  look  into 
and  report  on  the  relationship  of  size  to  technological  progress.  It  would  be  of 
interest  to  the  Commission  and  the  public  to  know  about  the  comparative  per- 
formance of  various  sized  firms  in  discovery  and  implementation  of  innovations. 
I  imderstand  that  some  work  has  been  done  privately  on  the  issue.  I  think  the 
FTC  could  make  a  significant  contribution  to  such  a  project. 

Surely,  if  progress  is  our  ultimate  economic  aim,  we  should  get  the  facts 
about  the  conditions  from  which  it  is  most  likely  to  flow. 

IV. 

I  hope  these  observations  will  contribute  to  a  discussion  and  a  decision  to 
reassess  our  approach  to  certain  enduring  problems  and  to  the  appreciation  and 
careful  analysis  of  problems  that  are  currently  in  the  making.  In  areas  in  which 
economic  history  and  empirical  knowledge  build  a  strong  case  for  the  absence 
of  meaningful  competition  or  indicate  the  development  of  such  a  condition,  we 
do  not  fulfill  our  obligations  by  standing  pat,  or  by  uttering  shibboleths,  or 
by  taking  rash  action. 

We  must  diligently  gather  facts,  carefully  evaluate  them,  and  swiftly  and 
imaginatively  move  to  remedy  whatever  violations  they  reveal.  In  each  step 
we  take,  honesty  and  fairness,  rather  than  subservience  to  preconceived  an- 
.swers,  must  characterize  our  efforts. 

A  competitive  free  enterprise  system  is  susceptible,  in  the  absence  of  a  truly 
effective  antitrust  program,  to  collectivism  in  which  government  seizes  control 
of  important  business  or  important  business  seizes  control  of  government. 

Unless  we  study,  reassess,  and  reevaluate  the  effects  that  the  interplay  of 
antitrust,  the  market  and  competition  have  had  on  our  nation,  we  may  awaken 
some  morning  to  find  that  our  opportunity  to  maintain  a  free  market  economy 
and,  perhaps,  a  free  society  is  gone. 


ROBINSON-PATMAX :   MACxXA  CARTA  OR  TYPHOID  MARY? 

Remarks  op  James  M.  Nicholson,  Commissioner,  Federal  Trade  Commission, 
Washington,  D.C,  Before  the  Pharmaceutical  Wholesalers  Association, 
Las  VBX5AS,  Nev.,  March  13, 1969 

When  I  assumed  my  present  seat  on  the  Federal  Trade  Commission  over  a  year 
ago,  I  suppose  there  was  no  one  of  the  many  laws  entrusted  to  it  to  administer 
which  I  approached  with  more  trepidation  and  concern  than  the  Robinson-Pat- 
man  Act.  Like  many  corporate  practitioners,  I  had  read  much  of  the  literature 
which  forms  the  Robinson-Patman  folklore,  and  I  had  no  diflSculty  in  deciding 
that  this  was  one  quagmire  which  my  clients  should  avoid. 

It  is  certainly  true,  as  one  writer  phrased  it,  that  "The  Robinson-Patman  Act 
is  sometimes  praised,  sometimes  abused,  much  interpreted,  little  understood,  and 
capable  of  producing  instant  arguments  of  infinite  variety."  ^  It  may  also  be  true, 
as  the  Supreme  Court  has  observed,  that  it  is  a  "singularly  opaque  and  illusive 
statute"^  and  that  "precision  of  expression  is  not  an  outstanding  characteristic 
of  this  Act."  ^  It  is  small  wonder  that  this  law  has  triggered  so  much  debate  and 
attracted  supporters  to  whom  its  strictures  are  closely  akin  to  holy  writ,  as  well 
as  opponents  to  whom  its  very  name  is  anathema. 

Thus,  depending  upon  the  source  to  which  you  turn,  you  might  hear  the  Act 
described  as  "the  Magna  Carta  of  small  business,"  *  an  "absolute  essential"  to  the 
preservation  of  small  business  in  this  country,^  or  the  "Typhoid  Mary"  "  of  anti- 
trust. Its  outright  repeal  has  been  vigorously  urged  by  leading  magazines  devoted 
to  business '  and  even  by  former  employees  of  the  Federal  Trade  Commission.'* 


1  Kintner,  "An  Antitrust  Primor".  1004  Ed.,  pa:.  60. 

=  F.T.C.  V.  Sun  Oil  Co..  371  I'.S.  .505.  .530  (separate  opinion). 

'■Antomfitic  Canteen  Co.  v.  F.T.C.  .SIC,  TT.S.  fil.  6.5  (105.3). 

♦  "Small  Business  Problems  In  The  Dru?  Industry".  Report  of  the  Select  Committee  on 
Small  Business,  00th  Congress,  2d  Session,  December'Sl,  1068,  pff.  5. 

^  Id.,  at  6. 

"  Bork.  "The  Place  of  Antitrust  Amonp  National  Goals",  address  before  National  Indus- 
trial Conference  Board,  pff.  0  (March  .3,  1066). 

"  Editorial,  "Antitrust  :  The  Sacred  Cow  Needs  a  Vet",  November  1962  issue  of  Fortune. 

"Edwards,  "The  Price  Discrimination  Law  (1059). 
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Not  too  long  ago,  a  well-knowii  writer  and  practitioner  in  the  field  almost  glee- 
fully observed  that  he  was  witnessing  a  new  trend  at  the  Federal  Trade  Com- 
mission "the  quiet  chloroforming  of  Robinson-Patman."  " 

In  the  face  of  these  widely  divergent,  even  irreconcilable,  views,  I  suppose  I 
can  be  pardoned  if,  in  advance  of  my  appointment,  I  did  not  wonder  if  it  was 
remotely  possible  for  mortal  men  to  administer  svich  a  statute. 

Upon  my  appointment,  I  decided  to  fall  back  on  the  refuge  of  siding  with  my 
friends.  Some  of  my  friends  are  for  Robinson-Patman  and  some  of  my  friends  are 
against  Robinson-Patman,  and  I'm  for  my  friends.  Unfortunately,  a  newcomer 
to  the  Federal  Trade  Commission  soon  understands  that  he  cannot  be  quite  that 
neutral. 

One  who  is  foolish  or  venturesome  enough  to  accept  a  seat  on  a  modern  govern- 
ment regulatory  agency  soon  finds  himself  confronted  with  the  discouraging  but 
inescapable  avalanche  of  files,  each  calling  for  individual  attention  and  each 
taking  up  a  substantial  portion  of  each  day,  as  well  as  many  nights.  I  make  this 
observation  not  to  eclicit  sympathy — most  of  you  could  probably  lodge  the  same 
complaint — ^but  to  point  to  the  greatest  diflBculty  encountered  by  present-day  ad- 
ministrators .  .  .  the  inability  to  find  the  time  to  examine  problems  from  a 
broader  perspective.  In  Robinson-Patman  the  trees  are  especially  numerous  and 
the  forest  especially  hard  to  define.  Yet  to  administer  the  Act  with  intelligence, 
it  is  essential  that  a  broader  perspective  be  sought.  Although  a  preoccupation 
with  individual  cases  is  a  danger  to  intelligent  administration,  it  is  equally 
dangerous  to  determne  to  obtain  an  absolute  and  perfect  harmony  within  an 
Act  in  its  entirety. 

There  is  something  about  this  Act  that  tends  to  make  one  philosophize.  Books 
are  written  about  it  and  lawyers  and  students  discuss  it  in  law  reviews — and, 
although  I've  dwelt  on  it  too  long,  I  eliminated  five  pages  of  just  such  ramblings 
from  my  first  draft  of  these  remarks.  The  businessman  is  not  particularly  inter- 
ested in  the  intellectual  exercise  of  lawyers — and  administrators — associated 
with  the  Act.  The  businessman  is  concerned  with  the  application  of  the  Act 
within  his  industry.  I  think  perhaps  the  Commission  is  coming  around  to  the 
view  that  this  is  more  important  than  either  the  semantics  of  Robinson-Patman 
philosophy,  or  the  technicalities  of  individual  enforcement  with  which  it  has  been 
embroiled  for  years. 

I  find  evidence  of  this  in  the  Commission's  recent  handling  of  the  so-called 
stocking  dealer  question.  When  the  problem  was  presented  to  us  last  year  in 
the  form  of  a  request  for  an  advisory  opinion,  the  Commission  divided  in  its 
response."  A  manufacturer  had  requested  an  opinion  as  to  the  legality  of  his 
proposal  to  grant  an  extra  discount  to  those  wholesalers  or  distributors  who 
warehoused  his  products,  the  discount  to  do  no  more  than  take  into  account 
their  added  expense  in  so  doing.  A  majority  of  the  Commission  was  of  the 
opinion  that  this  would  be  illegal  since,  under  established  precedents,  the  dis- 
counts could  not  be  cost  justified  by  the  manufacturer  and  would  thus  amount 
to  compensating  the  wholesalers  for  their  own  expense  of  doing  business  to  the 
injury  of  those  wholesalers  who  did  not  or  could  not  stock.  Hence,  the  majority 
felt  that  the  discounts  could  only  be  granted  to  the  extent  that  they  could  be 
reconciled  with  Section  2(d)  of  the  Act,  which  would  require  that  they  be 
made  available  on  proportionally  equal  terms  to  all  competing  customers. 

Two  Commissioners  dissented.  One  felt  that  the  proposed  discount  would  be 
legal  under  either  2(a)  or  2(d).  I  could  not  endorse  either  view  since  I  did  not 
feel  that  we  had  all  the  necessary  facts  which  would  be  needed  to  make  the 
analysis  necessary  to  the  proper  application  of  the  statute.  It  seemed  to  me  that 
the  answer  to  the  problem  turned  upon  the  question  of  whether  the  discount 
proposed  would  result  in  injury  to  competition.  While  I  was  willing  to  concede 
that  the  prior  cases  dealing  with  similar  problems,"  although  not  wholly  in 
point,  might  well  have  sustained  the  majority  view,  I  was  fearful  that  an  un- 
critical and  mechanical  application  of  the  rule  derived  from  those  older  prece- 
dents might  be  inappropriate  to  different  industries  and  at  different  times. 


9Rowe,  "The  Robinson-Patman  Act — Thirty  Years  Thereafter",  30  A.B.A.  Antitrust 
Section  9  (1966). 

loF.T.C.  Advisory  Opinion  Digest  No.  263,  Trade  Reg.  Rep.  1118,425  (1968). 

^General  Poods  Corp.,  52  F.T.C.  798  (1956)  ;  Mueller  Co.  v.  F.T.C.  (7th  Cir.  1963)  323 
F  2d  44  ;  National  Parts  Warehouse  v.  P.T.C.  (7th  Cir.  1965)  346  F.  2d  311  ;  Monroe  Auto 
Equipment  v.  P.T.C.  (7th  Cir.  1965)  347  F.  2d  401;  Purolator  Products,  Inc.  v.  F.T.C. 
(7th  Cir.  1965)  352  F.  2d  874. 
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In  view  of  these  precedents  which  existed,  this  opinion  was  the  surprising 
occasion  for  a  great  deal  of  controversy.  My  opinion,  that  there  is  in  the  Com- 
mission today  an  atmosphere  conducive  to  a  reassessment  of  traditional  posi- 
tions, was  buttressed  by  its  response  to  this  controversy.  In  a  subsequent  request 
for  another  opinion  on  this  subject,  the  Commission  declined  to  express  its  views 
pending  the  study  of  a  rule  making  proceeding  involving  this  question.^" 

At  this  point,  I  might  also  refer  to  the  fact  that  this  action  by  the  Commission 
further  leads  to  the  conclusion  that  this  Act  is  not  as  inflexible  as  some  would 
have  you  believe.  Congress  has  not  provided  that  all  price  discriminations  are 
illegal,  but  only  those  which  cannot  be  justified  by  one  of  the  defenses  made 
available  and  which  result  in  injury  to  competition  as  that  term  has  been  applied 
to  the  practice.  Thus  Congress  has  not  preempted  the  field,  but  has,  in  this 
respect,  left  in  the  hands  of  the  Agency  some  latitude  to  consider  pricing  prac- 
tices in  the  market  context  in  which  they  take  place.  That  is  what  the  Com- 
mission has  undertaken  to  do  here. 

However,  I  would  not  wish  these  remarks  or  the  Commission's  commendable 
willingness  to  reassess  its  traditional  position  to  mislead  any  of  you  here  or  any 
who  might  read  these  comments.  The  thrust  of  the  precedents,  and  the  view 
which  may  prevail,  is  that  the  discounts  for  stocking  and  other  functional  ser- 
vices are  illegal.  Anyone  who  ignores  this  fact  in  reliance  upon  the  hope  of 
future  change  does  so  at  his  peril.  Businessmen,  like  lawyers,  should  never 
confuse  what  the  law  is  with  what  they  think  it  ought  to  be  or  with  what  they 
hope  it  will  become. 

An  even  more  dramatic  example  of  the  present  Commission's  willingness  to 
restudy  and  reevaluate  its  prior  stands  has  just  been  furni.shed  by  the  recent 
release  of  its  revised  Guides  For  Advertising  Allowances  under  Sections  2(d) 
and  (e)  of  the  Act.  These  two  Sections  provide  that  it  is  illegal  for  a  seller  to 
pay  allowances  or  furnish  services  to  any  customer  without  making  such  allow- 
ances or  services  available  to  all  competing  customers  on  proportionally  equal 
terms.  Our  prior  Guides  in  this  area  were  issued  in  1960,  but  much  has  transpired 
since  that  time,  both  within  the  Commission  and  the  courts,  and  the  need  for 
a  reassessment  of  the  1960  Guides  became  evident. 

Unquestionably  the  most  notable  event  in  this  area  was  the  Supreme  Court's 
own  decision  in  the  Fred  Meyer  oase.^^  There  the  Court  made  it  plain  that  a  seller 
must  regard  as  his  customers  for  purposes  of  the  Act  all  those  retail  cu.s- 
toniers  of  his  wholesalers  who  competed  with  direct  buying  customers  to  whom 
he  furnished  promotional  assistance.  Thus,  in  this  situation  at  least,  the  Court 
swept  away  all  previous  distinctions  which  might  have  existed  as  between 
direct  and  indirect  buying  customers  and  held  that  the  seller  owed  a  duty  to 
all  under  existing  law.  In  drafting  its  opinion,  the  Court  acknowledged  the 
difliculties  which  a  seller  might  expect  to  encounter  in  getting  benefits  to  the 
many  retail  customers  of  his  wholesalers  and  made  it  clear  that  nothing  barred 
the  seller  from  utilizing  his  wholesalers  for  that  purpose  under  rules  and 
guides  promulgated  by  the  Commission. 

Since  our  1960  Guides  were  wholly  inadequate  for  this  purpose,  the  Commission 
immediately  set  about  to  issue  for  public  comment  a  set  of  proposed  revised 
(iuides  which  represented  our  own  staff's  best  efforts  to  bring  the  Guides  into 
confonnity  with  the  Fred  Meyer  decision  and  the  other  developments  which 
had  taken  place  in  the  intervening  years.  The  proposed  guides  reflected  the 
rigidity  of  the  1960  Guides.  The  public  conunents  received  were  quite  volumi- 
nous and,  I  assure  you,  carefully  studied  by  the  staff  and  the  Ave  Commissioners 
MS  well.  As  a  result  of  this,  the  Commission  has  just  released  its  substantially 
revi.sed  Guides,  which  will  take  effect  in  thirty  days  and  has  further  pledged 
itself  to  a  further  reevaluation  of  their  effectiveness  eighteen  months  hence 
in  the  light  of  further  comments  received  and  our  own  exi>erience  in  their 
administration.  It  may  well  be  that  even  these  much  more  realistic  guides  will  be 
further  amended  before  their  May  1  effective  date. 

I  will  not  take  up  your  time  here  with  what  would  be  a  dull  recitation  of  the 
many  provisions  contained  in  these  Guides,  but  will  instead  commend  them  to 
your  careful  study.  For  example,  they  even  contain  further  elaboration  upon 
"r\-hat  is  meant  by  the  elusive  term  "proportionally  equal  terms",  which  always 
leaves  me  feeling  the  way  I  felt  upon  encountering  an  old  friend  on  the  street.  I 


12F.T.C.  Advisory  Opinion  Digpst  No.  333  ITrnde  Reg.  Rep.  U (1969K 

^^F.T.C.  V.  Fred  Meyer,  Inc.,  390  U.S.  341  (1968). 


1499 

asked  liiui  how  his  wife  was,  and  he  replied,  "Compared  to  what?"  If  you  are 
inclined  to  ask  here  "Proportional  to  whatV",  I  trust  these  Guides  will  be  of 
some   assistance. 

Of  more  immediate  concern  to  this  group  should  be  the  treatment  of  a  promo- 
tional progra!ii  which  a  manufacturer  delegates  for  administration  through  his 
wholesalers.  When  you  consider  a  manufacturer-wholesaler  administered  pro- 
gram, you  will  find  that  the  Commission  has  replaced  the  previous  virtually  per 
se  Guides  with  one  which  will  permit  a  manufacturer  to  delegate  a  fair  and 
workable  program  to  his  wholesalers  for  administration.  However,  the  manu- 
facturer must  undertake  the  duty  of  conducting  periodic  checks  among  the 
various  types  of  retailers  involved  to  see  that  the  wholesalers  are  actually  ad- 
ministering the  program  in  the  manner  required  by  law  and  he  must  take  ap- 
propirate   corrective  action   where  it   is  apparent  that  any  wholesaler  is  not. 

The  wholesaler,  administering  promotional  assistance  programs  on  behalf  of 
a  seller,  may  lind  himself  in  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act.  This  could  ari.se  if  the  wholesaler  has  represented  the  program  to  be 
usable  and  suitable  and  it  is  not.  or  if  the  program  was  not  offered  to  all  of  the 
manufacturers'  competing  customers,  or  was  otherwi.se  administered  in  a  dis- 
criminatoi'y  manner. 

To  those  of  you  who  have  concern  with  allowances  which  your  sources  make 
for  advertising,  pi'omotion  or  display  of  their  products,  you  should  study  the  pro- 
po.sed  tinal  guides  with  care,  and  should  let  us  know  whether  they  relate  real- 
istically to  your  industry. 

These  new  approaches  to  Robinson  Patnian  enforcement  by  the  Commission 
will,  I  am  certain  carry  over  into  its  consideration  of  the  recently  completed 
hearings  before  Congressman  Dingell's  Subcommittee  to  study  Small  Business 
Problems  In  The  Drug  Industry  and  the  Subcommittee's  Report  published 
December  31.  1988.  As  you  know,  the  Subcommittee  made  .several  recommenda- 
tions affecting  the  Conmiission.  i"^rst,  it  reconmiended  that  we  hold  appropriate 
proceedings  ti>  determine  the  aera  of  competition  between  hospital  pharmacies 
and  small  privately  owned  community  pharmacies  and  take  such  further  action 
as  may  be  necessary  to  define  the  area  of  the  "own  use"  exemption  of  the  Non- 
Prolit  Institution  Act  of  li>38. 

Second,  it  recommended  that  we  proceed  on  a  case-by-ease  basis  to  investigate 
the  apparent  violations  shown  by  the  testimony  received  during  the  cour.se  of  the 
hearings  and  take  appropriate  and  vigorous  action  where  such  violations  could 
be  proven.  Finally,  it  was  recommended  that  we  report,  on  or  before  January  15, 
1970,  actions  taken  with  respect  to  the  other  two  recommendations.  I  might  add 
here,  certainly  without  intending  any  disrespect  for  the  Subcommittee  or  its 
Chairman,  that  the  word  "recommended"  as  used  by  the  Subcommittee  can  be 
regarded  as  something  in  the  nature  of  a  Congressional  euphemism.  We  will 
make  the  necessary  inquiries  and  we  will  file  the  reconnnended  report  on  or  be- 
fore the  deadline  set. 

However,  this  will  not  be  allowed  to  affect  the  outcome  of  any  individual 
matters  which  might  be  investigated,  and  subsequently  considered  by  the  Com- 
mission. Such  matters  will  be  considered  on  their  merits  and  decided  on  the 
basis  of  the  facts  developed.  In  that  posture,  I  am  sure  you  will  understand  my 
inability  to  comment  in  detail  at  this  time  on  cases  now  under  investigation  which 
the  Commission  will  later  be  called  upon  to  decide  on  their  merits.  Despite  the 
fact  that  we  know  problems  exist  in  the  industry,  we  must  approach  them  with 
an  open  mind. 

The  Subcommittee  recognized  that  the  practices  in  this  industry,  particularly 
under  the  Non-Profit  Institution  Act,  raise  a  number  of  problems  in  a  grey  area 
which  have  never  been  adequately  investigated  or  resolved  in  litigated  crises. 
That  Act  exempts  from  the  coverage  of  the  Robinson  Patman  Act  sales  to  non- 
profit hospitals  for  their  own  use.  Our  previous  experience  and  the  testimony 
at  the  hearings  demonstrate  that  a  variety  of  factual  situations  can  arise :  the 
hospital  may  sell  to  in-patients ;  the  hospital  may  sell  to  out-patients  of  staff 
physicians  or  clinics  located  on  the  hospital  premises ;  the  hospital  pharmacy 
may  sell  to  the  general  public,  or  to  other  retailers,  without  regard  to  whether 
the  demand  results  from  hospitalization  or  treatment  on  the  hospital  premises. 

The  sale  of  drugs  to  out-patients  of  stafT  physicians  or  clinics  located  on  hos- 
pital premises  constitutes  one  of  the  grey  areas  involved,  where  it  is  not  clear 
how  the  law  would  or  should  apply.  It  is  possible  that,  after  examination,  it  will 
be  found  that  .such  sales  are  not  within  the  exemption.  On  the  other  hand,  we 
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ciinnot  be  sure  that  the  Commission  would  find,  or  that  a  court  would  uphold,  a 
finding  to  this  effect  due  to  the  vagueness  of  the  phrase  "for  their  own  use"'  and 
the  absence  of  a  clear  indication  as  to  what  Congress  meant  when  it  used  it  in 
the  law. 

From  what  I  have  been  told  by  our  staff  and  from  what  I  have  learned  reading 
the  transcript  of  the  hearings,  the  legal  result  is  not  at  all  certain  even  where 
sales  at  lower  prices  are  made  to  profit-making  hospitals,  where  such  sales  are  for 
their  own  use.  Here  again  we  encounter  the  requirement  that  a  sale  at  a  lower 
price  does  not  violate  the  Robinson-Patman  Act  unless  such  sale  results  in  injury 
to  competition  even  though  it  is  clear  that  it  enjoys  no  exemption.  If  it  is  true 
that  retail  pharmacies  are  in  no  position  to  compete  for  the  business  of  patients 
confined  in  hospitals,  difiiculty  might  be  encountered  in  establishing  the  re- 
quisite injury. 

A  problem  analogous  to  the  traditional  dual  distribution  situations  we  have 
encountered  in  other  industries  is  raised  by  the  recurring  reixtrts  that  some  hos- 
pitals are  diverting  a  portion  of  their  purchases  to  outside  retailers.  Where  sales 
are  made  by  manufacturers  to  hospitals  with  full  knowledge  that  this  is  taking 
place,  if  that  is  the  fact,  and  where  such  resales  are  being  made  by  hospital 
employees  with  the  full  knowledge  of  the  hospitals,  if  that  also  is  the  fact, 
culpability  under  the  Act  would  seem  to  be  involved  and  no  grey  area  question 
would  seem  to  be  presented.  But  where  this  is  being  done  without  the  knowledge 
of  the  manufacturer  in  the  one  case,  or  the  hospital  in  the  other,  I  have  some 
difiiculty  with  a  mechanical  application  of  the  sanctions  of  the  law  even  though 
the  law  does  not  require  knowledge  as  an  essential  element  of  a  violation  thereof. 
To  establish  a  technical  violation  under  these  circumstances  would  appear  to 
be  possible  but  of  very  doubtful  utility. 

These  are  just  some  of  the  complex  problems  of  which  I  have  become  aware 
and  I  trust  that  my  focus  of  attention  upon  the  difficulties  will  not  lead  you  to 
believe  that  the  Commission  is  taking  a  negative  approach  to  your  difliculties. 
Far  from  it.  We  have  been  concerned  with  the  problems  of  this  industry  for  some 
time  and,  as  our  own  Chairman  advised  the  Subcommittee  back  in  June,  we  plan 
to  attack  the  hitherto  unchallenged  unfair  driig  distribution  practices  and  dis- 
criminations with  novel  applications  of  laws  administered  by  the  Commission. 
The  challenge  has  been  placed  in  our  hands  and  the  industry  must  judge  for 
itself  how  well  we  are  able  to  meet  it  in  the  future. 

On  the  other  hand,  I  would  caution  you  again  not  to  expect  more  than  the  law 
can  deliver.  The  Robinson-Patman  Act,  nor  any  other  statute  now  on  the  books, 
can,  or  should,  protect  you  from  the  effects  of  hard  competition,  so  long  as  that 
competition  is  fair.  The  law  cannot  guarantee  that  you  will  not  be  adversely 
affected  by  changing  market  conditions  and  new  methods  of  distribution,  for 
that  law  is  not  designed  to  preserve  the  status  quo  or  impede  progress.  Change 
is  the  essence  of  a  dynamic  and  progi'essive  economy  and  the  businessman,  at 
whatever  level  of  distribution  he  might  do  business,  who  cannot  keep  abreast  of 
these  changes  must  suffer  the  fate  which  then  befalls  him. 

The  wholesaler  has  been  charged  by  some  to  be  an  anachronism.  In  many 
indu.stries  he  has  been  eliminated  or  has  become  a  vestigial  appendage  to  the 
primary  flow  of  goods  and  products  from  the  manufacturer.  Many  manufacturers 
count  their  wholly-owned  disti'ibution  systems  as  one  of  their  most  valuable 
assets  ...  a  means  for  introduction  of  new  products,  a  source  of  customer 
information,  the  device  for  assuring  service,  and  the  most  direct  and  sure  means 
of  utilizing  their  advertising  and  promotional  funds.  You  are  all  aware  of  the 
methodology  of  wholesaler  elimination  .  .  .  merger,  vertical  forward  integration 
and  the  withering  technique  of  picking  off  the  larger  customers  for  direct  sales, 
leaving  fewer  and  fewer  of  the  smaller  and  smaller  customers  to  be  handled  by 
the  wholesaler. 

What  then  is  the  future  of  this  functional  level  and  what  are,  or  may  be.  the 
influences  of  the  law  on  that  future? 

First  of  all,  there  is  an  underlying  policy,  in  my  opinion,  which  favors  and  will 
continue  to  favor  any  means  of  distribution  which  will  get  products  from  the 
manufacturer  to  the  ultimate  consumers  in  the  most  reliable  manner  and  with 
the  least  increment  to  price.  Next,  there  is  no  policy  today  which  protects  against 
or  forbids  growth  by  internal  expansion.  While  the  law  may  put  brakes  upon 
similar  growth  by  means  of  mergers,  manufacturers  may  grow  by  setting  up 
their  own  distribution  systems  and  going  direct  to  their  ultimate  customers. 
Third,  while  existing  law  prohibits  a  manufacturer  employing  a  dual  distribution 
system   from   granting  lower  prices   to   his   direct  buying  customers   than   he 
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charges  Ms  wholesalers,  it  does  not  prohibit  him  from  charging  the  same  price 
to  all  as  matters  presently  stand.  Many  students  of  our  economy  are  greatly 
concerned  with  this  latter  point,  but  it  cannot  be  forgotten  in  projecting  future 
plans. 

It  .seems  to  me  that  the  ta.sk  of  the  wholesaler  today  is  to  make  his  services  so 
valuable  to  manufacturers  and  retailers  that  he  will  continue  to  be  an  indispensa- 
ble cog  in  our  distribution  machinery.  To  the  extent  that  he  succeeds  in  doing 
this,  manufacturers  will  not  be  tempted  to  take  over  the  function  themselves  and 
he  can  then  legitimately  call  upon  the  law  to  protect  him  from  unfair  and  illegal 
practices  on  the  part  of  his  .suppliers,  his  competitors  and  his  customers.  To  the 
extent  that  he  fails,  he  cannot  expect  the  law  to  step  in  and,  in  effect,  reward  him 
for  his  inefficiency  with  an  artificial  support  for  his  continued  existence  after 
he  has  ceased  to  serve  a  useful  economic  function.  I,  for  one,  have  confidence  in  the 
ability  of  the  wholesaler  in  most  indu.stries  to  perform  in  a  manner  which  will 
assure  his  continued  relevance. 


WALK  AROUND  SPECIAL  MATTER 

November  26,  1968. 

Re  In  tlie  Matter  of  United  Fruit  Co.  and  United  Fruit  Sales  Corp.,  File  No. 

671  0187. 
In  the  Matter  of  Harbor  Banana  Distributors,  Inc.,  File  No.  681  0092. 

SEE  ATTACHED  MEMORANDUM 

(Previou.sly  circulated  as  a  Walk  Around  by  Commissioner  Maclntyre  on 
November  22,  1968. ) 
From  :  James  M.  Nicholson. 
To:  Comm.  Dixon;  Comm.  Elman ;  Comm.  Maclntyre:  Comm.  Jones:  Secretary 

(J.  Kuzew)  ;  General  Counsel:  Program  Review  Officer;  Bur.  of  Economics; 

Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 

Guidance ;  Bur.  or  Textiles  &  Furs  ;  Executive  Director ;  Assistant  Executive 

Director. 

Memorandum 

NOMEMBER  26,  1968. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  In  the  Matter  of  United  Fruit  Co.  and  United  Fruit  Sales  Corp.,  File 

No.  671  0187. 
In  the  Matter  of  Harbor  Banana  Distributors,  Inc.,  File  No.  681  0092. 

At  my  request,  the  staff  has  prepared  the  following  amendments  to  the  United 
Fruit  order  to  reflect  my  concern  that  the  order,  as  originally  submitted,  con- 
tained no  basic  attempt  to  monopolize  prohibition  directed  towards  Harbor  and 
to  broad  prohibition  directed  at  United's  participation  in  this  attempt.  While  the 
complaint  clearly  charged  Harbor  with  the  attempt  and  United  with  aiding  in 
the  attempt,  the  order  originally  proiwsed  was  directed  only  at  the  specific 
practices  by  which  the  attempt  was  given  effect  and  the  as.sistance  was  rendered. 

It  should  be  noted  that  the  staff's  original  recommmendation  was  generally 
in  accord  with  the  approach  previously  taken  in  similar  cases.  Neither  the  staff 
nor  I  have  been  able  to  locate  a  complaint  or  order  which  contains  such  a  broad, 
catch-all  attempt  to  monopolize  prohibition,  so  to  this  extent  we  may  be  blazing  a 
new  trial.  In  this  matter,  it  is  a  trail  I  think  we  .should  follow. 

It  should  be  noted  that  the  staff  has  submitted  a  proposed  new  paragraph  III 
and  a  new  paragraph  VII  to  the  order  previously  circulated,  with  the  other  para- 
graphs to  be  renumbered  accordingly  if  the  Commission  agrees  with  the  new 
additions,  the  adoption  of  which  I  now  move. 

I  continue  to  be  impressed  with  the  professional  skill  and  willingness  to  co- 
operate which  the  staff  has  demonstrated  in  its  handling  of  this  case. 

IIL 

It  is  further  ordered  that  respondents  United  Fruit  Co.  and  United  Fruit 
Sales  Corp.,  corporations,  and  their  officers,  representatives,  agents  and  em- 
ployees, directly,  indirectly,  or  through  any  corporate  or  other  device,  in  or  in 
connection  with  the  sale  or  distribution  of  bananas  in  commerce,  as  "commerce" 
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is  defiued  in  the  Federal  Trade  Commission  Act,  do  forthwith  cease  and  desist 
from : 

Graning  any  advantage  to  any  purchaser  of  bananas  for  resale  where  the 
purpose  or  effect  may  be  to  create  a  monopoly  in  the  line  of  commerce  in  which 
said  purchaser  competes,  or  where  the  purpose  or  effect  may  be  to  hinder,  lessen, 
restrict  or  eliminate  competition  with  said  purchaser. 

VII. 

It  is  further  ordered  that  respondent  Harbor  Banana  Distributors,  Inc.,  a 
corporation,  and  its  officers,  representatives,  agents  and  employees,  directly, 
indirectly,  or  through  any  corporate  or  other  device,  in  or  in  connection  with 
the  sale,  offering  for  sale,  purchase,  or  offering  to  purchase  bananas  in  com- 
merce, as  "commerce"  is  defined  in  the  Federal  Trade  Commission  Act,  do  forth- 
with cease  and  desist  from  : 

Engaging  in  any  act  or  practice  where  the  purpose  or  effect  may  be  to  create 
a  monopoly  in  respondent  Harbor  in  the  purchase,  sale  or  distribution  of 
bananas,  or  to  hinder,  lessen,  restrict  or  eliminate  competition  with  respondent 
Harbor  in  the  purchase,  sale  and  distribution  of  bananas. 

Other  orders  renumbered  accordingly. 


SPECIAL  MATTER 

December  31,  196S. 
Re  Thermoid  Co.,  Docket  No.  7032. 

(I  request  that  this  matter  be  considered  in  connection  with  Standard  Motor 
Products.   Inc..  Docket  No.  5721,  previously  circulated  by  Chairman  Dixon  on 
December  26,  1965. 
From  :  James  M.  Nicholson. 

To:  Comm.  Dixon;  Comm.  Elman  ;  Comm.  Maclntyre ;  Comm.  Jones;  Secretary 
(J.  Kunew)  ;  General  Counsel  Program  Review  Officer;  Bur.  of  Economics; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance;  Bur.  of  Textiles  &  Furs;  Executive  Director;  Assistant  Executive 
Director. 
This  is  a   special  matter    (not  listed  on  the  regular  agenda)    which   I  shall 
present  at  the  next  Commission  meeting. 
See  attached  memorandum. 

Memorandum 

December  31.  106s 
To :  Commission. 
From  :  James  M.  Nicholson. 

Subject :   Thermoid  Co.,  Docket  No.  7032,  and  Standard  Motor  Products,  Inc.. 
Docket  No.  5721. 

The  above  respondents  became  subjects  of  Commission  cease  and  desist  orders 
in  the  late  fifties.  Some  8,000  man-hours  of  compliance  work  have  been  devoted 
toward  securing  their  adherence  to  our  proscriptions  against  further  unlawful 
price  discriminations.  The.se  efforts,  however,  have  been  unsuccessful.  As  far  as 
we  can  determine  at  the  moment,  respondents  are  now,  and  probably  have  been 
since  inception  of  the  orders,  violating  Section  2(a)  of  the  Robinson-Patman  Act. 

The  staff  iiroposes  further  investigations.  If  the  past  history  of  these  matters 
is  a  guide,  the  Commission  of  1971  or  later  will  be  reviewing  the.se  matters  and 
either  ordering  further  investigation  or  throwing  in  the  towel  as  I  am  inclined 
toward  doing  now. 

I  do  not  mean  these  comments  to  be  viewed  as  criticism  of  the  staff.  In  m.v 
experience,  I  have  found  that  the  Bureau  of  Restraint  of  Trade's  Compliance 
Division  is  staffed  b.v  some  of  our  best  attorneys.  However,  I  believe  that  they 
are  laboring  under  serious  handicaps,  some  of  which  are:  (1)  a  small  staff  for  a 
very  large  job;  (2)  cumbersome  procedures;  (3)  an  unsatisfactory  liaison 
arrangement  with  the  Department  of  Justice;  and  (4)  complex  statutes,  such  as 
the  Rohinson-Patman  Act,  which  api>arentl.y  make  compliance  work  considerably 
more  difficult  than  even  the  initial  prosecutions. 

We,  the  Commission,  are  to  be  criticized.  In  my  opinion,  we  pay  too  much 
attention  to  the  game  at  the  expense  of  the  result  we  seek  for  the  public.  Our 
mission  in  policing  orders  is  twofold.  We  seek  Adherence  to  our  orders,  and  we 


1503 

should  also  evaluate  the  impact  of  these  orders  periodically.  In  the  latter  regard, 
we  should  be  quick  to  reoiien  orders  and  make  them  less  or  more  stringent  as 
competitive  conditions  and  results  warrant.  However,  we  rarely  reach  this  area 
of  compliance  work  for  we  are  too  busy  "begging"  compliance  with  the  original 
cease  and  desist  orders. 

I  move  that  we  take  a  beginning  step  here  toward  upgrading  our  compliance 
program  by  hearing  further  from  the  staff  about  our  efforts  to  secure  order 
adherence  by  the  auto  parts  supplier  respondents  of  the  fifties.  Frankly,  is  the 
task  a  futile" one?  In  listing  priorities,  where  would  proposals  for  continued  effort 
on  the  captioned  dockets  rank?  How  can  we  insure  that  we  will  not  repeat  our 
past  dismal  record  in  these  proceedings?  Are  the  problems  in  these  two  cases 
found  in  other  Robinson-Patman  compliance  proceedings?  Are  these  matters  simi- 
lar to  our  troubles  in  enforcing  2(a)  orders  against  the  biscuit  manufacturers? 

Our  compliance  program  is  as  important  as  our  prosecutions  and  our  efforts 
at  industry  guidance — perhaps  even  more  so.  Surely,  it  is  meant  to  both  restore 
damage  to  competition  and  enhance  competition  by  deterring  violations.  It 
appears  that  these  purposes  cannot  be  accomplished  as  things  stand  now. 

Memorandum 

December  19,  1068. 
To :  Commission. 

From :  Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 
Subject:  Docket  No.  70.32,  Thermoid  Co. — Rejection  of  Compliance  Report  Rec- 
ommended;   Sec.    2(a),    Clayton    Act,    Price    Discrimination.    Automotive 
Products. 
Pursuant  to  Section  3.01  of  Commission's  Rules  of  Practice  for  Adjudicative 
Proceedings  and  Sections  6-051.26  and  6-052.,33  of  the  Administrative  Manual, 
Thermoid  Company's  compliance  reports  of  October  30,  1967,  March  13.  196S  and 
May  7, 1968,  are  transmitted  herewith  for  Commis.sion  review. 

PROCEDURAL    HISTORY 

By  Order  issued  October  3.  19.58,  the  Commission  adopted  the  initial  decision 
of  the  hearing  examiner  ordering  respondent  to  cease  and  desist  from  discrimina- 
ting in  the  prices  of  its  automotive  replacement  parts.  It  also  ordered  respondent 
to  file  a  report  setting  forth  the  manner  and  form  of  compliance.  Respondent  filed 
timely  reports  in  response  thereto. 

complaint 

Respondent  was  charged  with  price  discrimination  between  independent  job- 
bers and  group  jobbers,  and  between  private  brand  purchasers  (rubber  com- 
panies, mail-order  houses,  oil  companies)  and  jobbers. 

compliance  history 

Respondent's  original  compliance  reports  indicated  price  differentials  which 
respondent  claimed  were  partly  cost  justified.  Cost  savings  were  listed  by  name, 
but  the  allegations  were  not  supported  by  any  data.  The  cost  justification  was 
combined  with  a  meeting-competition  defense,  consisting  in  the  assertions  for 
each  individual  private-brand  customer  that  higher  quotations  were  found  to  be 
"uncompetitive"  and  "we  requoted  at  the  known  and  established  competitive 
level."  When  some  questions  were  raised  by  the  staff,  regarding  the  cost  justifica- 
tion, the  respondent  concentrated  on  its  meeting  competition  defense.  In  a  sup- 
plement to  its  report,  the  defense  was  greatly  expanded  quantitatively  but  not 
qualitatively. 

Subsequently,  the  compliance  function  of  the  Commission  was  reorganized,  and 
the  case  was  consecutively  assigned  to  a  number  of  attorneys,  three  of  wliom  are 
no  longer  with  the  Divi-sion  and  one  had  to  be  reassigned  to  some  other,  more 
urgent  work  before  he  had  a  chance  to  complete  his  review.  The  complexity  of 
the  case  made  it  impossible  for  any  single  attorney  to  bring  his  study  to  fruition 
in  the  relatively  short  span  of  his  assignment  within  the  framework  of  extreme 
shortage  of  Robinson-Patman  manpower,  and  the  high  turnover  in  the  Division 
necessitated  repeated  starts  from  scratch.  Finally,  in  August  1967.  as  a  part  of 
the  slow  process  of  elimination  of  the  backlog  of  old,  inactive  compliance  cases, 
this  case  was  assigned  to  the  attorney  who  is  currently  handling  the  matter.  Due 
to  staleness  of  compliance  material  (the  last  supplement  was  dated  August  8, 
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I960),   up-to-date  information  as  to  the  manner  and  form  of  compliance  was 
requested. 

A  Supplemental  Report  of  Compliance  dated  October  30,  1967,  was  submitted 
which  indicated  an  abandonment  of  the  defense  of  meeting  competition  and  a 
new  reliance  on  cost  differences  to  justify  very  substantially  lower  prices  to 
private-brand  customers  as  compared  with  prices  paid  by  warehouse  distributors. 
Respondent  pointed  out :  "In  the  event  the  Commission  is  unsatisiied  with  any 
portion  of  this  cost  study,  we  ask  that  specific  objections  be  given  to  us  and  that 
we  be  given  an  opportunity  to  revise  the  study  to  meet  the  same.  .  .  ." 

Assuming  that  this  was  a  bona  fide  offer,  the  staff  made  a  thorough  analysis 
of  the  cost  study  with  a  view  of  suggesting  to  the  respondent  the  essential 
changes. 

An  informal  meeting  was  held  on  January  11,  1968,  at  which  time  respondent 
was  informed  of  the  many  points  that  in  the  view  of  the  Compliance  Division 
were  unsatisfactory. 

The  most  serious  defect  in  the  study  was  the  proration  in  proportion  to  dollar 
sales  of  commodity  costs.  Factory  Administration,  Sales  Administration,  Gen- 
eral Management  and  Staff,  Engineering,  Data  Processing,  and  Accounting,  in- 
asmuch as  it  is  self-evident  that  if  one  purchaser  pays  $1  for  an  item  and  another 
$2  for  the  same  item,  the  manufacturing  supervision,  design  engineering,  data 
processing  and  accounting  are  not  going  to  change,  much  less  double  for  the 
second  purchaser.  The  cost  justification  falls  on  this  alone. 

On  March  13, 1968,  respondent  wrote : 

With  respect  to  the  cost  justification  study,  based  on  the  comments  made 
during  our  meeting  of  January  11,  1968,  it  has  been  decided  for  the  present 
to  forego  any  further  reliance  on  this  study  as  a  basis  for  justifying  the 
private  brand  prices.  Instead,  we  would  appreciate  being  afforded  an  op- 
portunity to  present  competitive  pricing  information  which  we  trust  will 
justify  the  price  levels  being  accorded  customers. 

By  letter  of  March  28,  1968,  respondent  was  given  thirty  (30)  days  to  submit 
the  "meeting  competition"  data. 

Respondent  requested  and  was  granted  an  extension  until  May  8,  1968.  The 
information  was  submitted  by  a  supplement  to  its  compliance  report  dated 
May  7,  1968. 

ANALYSIS    OF   CURRENT   COMPLIANCE 

Respondent  manufactures  and  sells  automotive  parts,  divided  into  two  general 
categories,  rubber  products,  consisting  primarily  of  flexible  radiator  hose  and 
fan  belts,  and  friction  products,  which  are  mainly  brake  lining  and  clutch  facing 
materials.  In  its  cost  study  (Exhibit  R-PB-5  in  the  compliance  report  of 
October  31,  1967),  respondent  submitted  a  comparison  of  weighted  average  prices 
to  its  warehouse  distributors  and  private  brand  customers  : 

Fan  belts  Hose 

WD --_ 

Atlas 

Goodrich.- _ _. 

Sun 

There  are  thus  very  great  price  differentials  between  the  warehouse  distrib- 
utors and  private  brands,  and  rather  substantial  differences  within  the  private 
brands  group.  By  accepting  the  consent  order,  respondent  admitted  that  private 
brand  parts  are  of  like  grade  and  quality  and  it  never  claimed  that  there  might 
be  any  differences  in  grade  and  quality. 

The  meeting-competition  defense  in  the  May  7,  1968,  compliance  report  is 
based  on  the  assumption  that  the  meeting  competition  data  submitted  in  the 
1959  compliance  report  were  "proper."  In  fact  these  consisted  basically  in  an 
allegation  repeated  on  every  sheet :  "Usual  prices  were  found  to  be  uncompeti- 
tive." The  current  price  structure  is  substantially  the  same  as  it  was  at  the 
time  of  the  complaint  and  the  first  attempt  to  justify  it  by  a  meeting-competition 
defense  in  1959.  As  respondent  pointed  out  in  its  1968  report:  ".  .  .  it  is  our 
position  that  the  pricing  history  with  respect  to  both  Goodrich  and  Sun  reflects 
a  continuation  of  the  competitive  pricing  situation  which  existed  January  1, 
1959  .  .  .'■ 
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There  is  an  allegation  iu  the  report,  "the  pricing  history  reflects  consistent 
efforts  on  the  part  of  Thermoid  (and  this  is  particularly  true  in  the  case  of  Sun) 
to  increase  prices  over  19.j9  levels,  some  of  which  efforts  were  successful,  others 
of  which  were  not."  It  is  safe  to  assume  that  this  is  true,  but  such  attempts  do 
not  constitute  compliance  because  an  increase  which  does  not  reach  the  level 
of  prices  charged  regular  warehouse  distributors  would  not  change  the  sub- 
stance of  the  violation,  particularly  where  the  efforts  are  so  feeble  that  increases 
are  retracted  at  the  slightest — real  or  imaginary — hint  of  resistance,  as  can  be 
seen  throughout  the  reports.  In  any  event,  regardless  of  what  the  history  might 
have  been.the  current  situation  is  summed  up  in  the  respondent's  report,  with 
regard  to  Goodrich,  as  follows :  "apparently  during  1966  Goodrich  had  indicated 
dissatisfaction  with  existing  price  levels,  and  as  a  result  on  December  1,  prices 
were  reduced.  ..." 

The  sum  total  of  evidentiary  support  for  this  is  a  statement  in  an  internal 
memorandum  (Exhibit  G-11)  :  "As  past  correspondence  indicates,  we  are  not 
competitively  priced  with  the  co-supplier,  Dayco.  From  what  I  can  learn  we 
are  5%  to  6%  too  high  across  the  board  on  flexible  hose.  AVe  are  10%  to  12% 
too  high  on  the  short  line  of  fan  belts."  ( See  FTC  v.  A.  E.  Stalcy  Mfg.  Co.,  324 
U.S.  746,  758-9  (1945)).  The  respondent's  paraphrase  in  the  report  is  probably 
closer  to  facts.  At  any  rate,  it  represents  the  respondent's  interpretation  of  the 
situation  and  reflects  its  state  of  mind  which  are  hardly  "showing  that  his  lower 
price  .  .  .  was  made  in  good  faith  to  meet  an  equally  low  price  of  a  competitor." 
As  Edward.s  The  Price  Discrimination  Law  569  (1959),  pointed  out,  continuity 
of  price  dift'erentials  places  them  "beyond  the  legal  boundaries  of  good  faith." 
Already  in  The  Goodyear  Tire  &  Ruhher  Compamj,  22  F.T.C.  232,  331  the  Com- 
mission said  with  regard  to  the  meeting-competition  defense :  "it  is  available 
only  if  the  discrimination  started  with  the  competitor."  Here  we  have  .sub- 
stantiallv  the  same  pricing  system  that  existed  before  the  consent  order. 

The  Supreme  Court  held  in  F.T.C.  v.  Cement  Institute,  333  U.S.  683,  725: 
"But  this  does  not  mean  that  §  2(b)  permits  a  seller  to  use  a  sales  system  which 
constantly  results  in  his  getting  more  money  for  like  goods  from  some  customers 
than  he  does  from  othei's.'' 

In  Standard  Oil  Company,  49  F.T.C.  923,  954,  the  Commission  reiterated  the 
Goodyear  doctrine,  supra,  in  the  following  words :  "They  were  not  the  result  of 
departures  from  a  nondiscriminatory  price  scale  which  were  made  to  meet  lower 
prices  of  competitors,  but  represented  only  the  continued  application  of  the 
pricing  standards  previously  adopted  by  respondent  and  followed  by  it  since 
long  before  1936."  (See  also  Champion  Spark  Plug  Co.,  50  F.T.C.  30,  42  (1953) ). 

Concerning  Sun  Oil  Company,  respondent's  report  says :  "The  files  do  not  in- 
dicate why  these  reductions  were  granted,  but  due  to  the  history  of  the  relation- 
ship we  assume  that  competition  was  a,  if  not  the  controlling  factor."  As  to 
Atlas,  it  appears  that  respondent  may  have  met  a  lower  Goodyear's  offer  to 
Humble.  However,  suffice  it  to  say  that  no  matter  how  justifiable  the  price 
reduction  to  Humble  might  have  been,  its  extension  to  all  other  Atlas  accounts, 
completely  independent  business  entities,  could  at  best  be  characterized  as  a 
measure  of  prevention,  but  certainly  not  "made  in  good  faith  to  meet  an  equally 
low  price  of  a  competitor.''  Whether  this  was  a  sound  business  decision  or  not 
is  not  within  our  purview.  What  matters  here  is  the  fact  that  this  is  one  type 
of  a  pricing  development  which  the  statute  was  designed  to  prevent  in  order 
to  protect  the  independent  business  in  distribution. 

SUMMARY  AND  EECOMMENDATION 

To  sum  it  up,  the  respondent,  in  the  initial  report  started  with  a  cost  savings 
conjecture  which,  even  if  it  had  been  supported  by  evidence,  fell  very  substan- 
tially short  of  the  price  differentials  which  it  was  supposed  to  justify.  This 
was  followed  by  a  Section  2(b)  defense  consisting  in  a  series  of  statements 
that  pre-order  prices  were  extended  because  "usual  prices  were  found  to  be 
uncompetitive."  In  the  second  phase  (the  most  recent  submission),  respondent 
resorted  to  a  cost  justification,  this  time  based  mainly  on  proration  of  costs 
in  proportion  to  sales  prices.  When  the  staff  suggested  that  this  amounted  to 
justifying  price  differentials  by  price  differentials,  respondent  returned  to  the 
former  meeting-competition  defense,  bringing  it  up  to  date  by  claiming  general 
"competitive  situation"  in  one  case  (Sun  Oil),  extension  of  a  price  to  all  cus- 
tomers in  one  category  because  of  an  alleged  competitive  offer  to  one  of  them 
(Atlas),  and  presenting  some  very  feeble  evidence  of  meeting  competition  in  the 
case  of  one  private  brand  of  lesser  magnitude  (Goodrich).  Throughout  its  his- 
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tory    of    "meeting    competition,"    no    efforts    were    made    to    verify    competitive 
quotations. 

The  history  of  mala-tide  justifications  of  substantially  the  same  pricing  sys- 
tems it  had  before  the  consent  order,  indicates  that  it  would  be  pointless  to 
request  another  supplement.  It  would  give  rise  to  another  delay,  but  could  not 
change  the  situation.  All  reasonable  avenues  of  negotiation  have  been  explored 
and  terminated  in  a  cul-de-sac.  It  is  accordingly,  recommended  that  the  com- 
pliance report  be  rejected  in  its  entirety,  but  that  no  further  report  be  requested 
at  this  time.  If  we  felt  that  Thermoid  would  respond  to  negotiation  we  would 
recommend  an  additional  report  following  the  rejection.  Basically  put  we  do 
not  feel  that  Thermoid  would  willingly  accede  to  giving  up  its  discriminatory 
discounts  to  its  big  customers. 

We  propose  that  following  the  rejection  a  full  field  investigation  be  instituted 
to  establish  compliance  or  noncompliance  with  the  order  and  with  the  statute 
in  general,  for  the  purpose  of  determining  the  appropriate  action  to  be  taken. 
This  proposal  is  patterned  after  our  recommendation  in  Repuhlic  Molding  Cor- 
poration, Docket  No.  C-212,  which  was  adopted  by  the  Commission  Minute  of 
February  23,  1966.  Attached  hereto  is  a  letter  advising  respondent  of  the  rejec- 
tion and  that  the  Bureau  of  Restraint  of  Trade  has  been  directed  to  conduct  an 
investigation  in  this  matter  in  order  to  determine  the  manner  and  form  of 
respondent's  compliance  with  the  order  and  the  statute  in  general  and  to  submit 
a  report  to  the  Commission  with  recommendation. 

The  issue  of  confidentiality  has  not  been  touched  upon,  inasmuch  as  a  re- 
jected compliance  report  with  all  exhibits  becomes  automatically  confidential. 
Respectfully  submitted, 

Joseph  J.  Gebcke, 
Chief,  Compliance  Division, 
Bureau  of  Restraint  of  Trade. 

Approved : 

WlLMEB   L.    TiNLEY, 

Assistant  Director, 
Bureau  of  Restraint  of  Trade. 
Cecil  G.  Miles, 

Director,  Bureau  of 

Restraint  of  Trade. 

February  24,  1969. 

Ke  Trade  Regulation  Rule  Proceeding  Regarding  Functional  Discounts  in  the 

Electrical  Supply  Industry. 
From :  James  M.  Nicholson. 
To :  Comm.  Dixon  ;  Comm.  Elman ;  Comm.  Maclntyre :  Comm.  Jones ;  Secretary 

(Mr.  Kuzew)  General  Counsel  Program  Review  OflBcer ;  Bur.  of  Economics; 

Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 

Guidance  ;  Bur.  of  Textiles  &  Furs  ;  Executive  Director  ;  Assistant  Executive 

Director. 

This  is  a  special  matter    (not  listed  on  the  regular  agenda)    which  I  shall 
present  at  the  next  Commission  meeting. 
See  attached  memorandum. 

Memorandum 

February  24,  1969. 
To :  Commission. 
From :  James  M.  Nicholson. 

Subject:  Trade  Regulation   Rule   Proceeding  Regarding  Functional  Discounts 
in  the  Electrical  Supply  Industry. 

As  directed,  the  staff  has  submitted  the  results  of  its  preliminary  inquiry 
into  the  initiation  of  a  Trade  Regulation  Rule  proceeding  regarding  functional 
discounts  in  the  Electrical  Supply  Industry.  Briefly  summarized,  the  staff  has 
concluded  that  di.';counts  in  varying  amounts  are  being  granted  to  stocking  dis- 
tributors, but  it  cannot  conclude  that  the  practice  is  industry-wide.  The  outburst 
of  letters  from  members  of  the  industry,  following  relea.se  of  Advisory  Opinion 
Digest  No.  263,  was  prompted  by  the  fear  on  the  part  of  many  stocking  dealers 
that  the  nllowances  would  be  discontinued.  Indeed,  four  distributors  alleged  they 
had  reeeiv(>d  such  discounts  In^fore  the  Opinion  but  none  since. 

All  stocking  distributors  interviewed  were  of  the  opinion  that  the  discounts 
were  necessary  to  enable  them  to  compete  with  non-stocking  distributors  who 
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have  lower  operating  costs.  Oddly,  none  of  the  stocking  distributors  could 
identity  si>ecitic  non-stocking  dealers  with  whom  they  competed.  Some  were 
certain  they  existed  and  others  expressed  concern  that  the  Commission's  Opinion, 
if  unchanged,  would  lead  to  the  growth  of  non-stockers  in  the  industry.  As  a  result 
of  this,  the  staff  has  not  had  contact  with  any  non-stocking  distributor  nor  have 
any  written  in  to  take  a  position  on  the  Opinion  one  way  or  the  other. 

From  the  information  so  far  collected,  the  staff  has  drawn  two  general  con- 
clusions. First,  the  matter  does  not  appear  to  requii'e,  as  the  volume  and  tone  of 
the  letters  initially  suggested,  immediate  action  by  the  Commission.  Second,  few 
conslusions  can  be  drawn  with  respect  to  current  pricing  practices  in  the  in- 
dustry and  the  effect  thereof  on  competition.  Hence  the  staff  feels  that  before 
it  can  make  a  recommendation,  further  information  will  be  necessary  from  the 
manufacturers,  primarily  as  to  their  price  and  customer  lists,  the  latter  of  which 
would  furnish  the  names  of  any  non-stockers  who  could  furnish  facts  as  to  the 
competitive  impact  of  stocking  discounts. 

With  regard  to  the  staff's  first  conclusion,  I  fear  we  have  not  made  our  purpose 
clear  in  referring  this  matter  for  handling  under  the  Trade  Regulation  Rule 
Procedure.  As  I  viewed  the  problem  and  attempted  to  set  forth  in  my  January  10, 
1969  circulation  in  The  Wella  Corporation,  File  No.  693  7059,  our  purpose  was 
not  primarily  to  launch  an  enforcement  program  in  the  electrical  supply  industry 
as  it  was  to  resolve  the  legal  question  as  to  whether  injury  to  competition  resulted 
from  the  granting  of  discounts  to  dealers  wliich  do  no  more  than  take  into  ac- 
count the  added  costs  which  the  recipient  of  the  discounts  assumed  in  the  resale 
of  the  seller's  products. 

The  urgency  of  the  matter  does  not  arise  from  the  need  to  take  corrective 
yction  in  this  or  any  other  particular  industry.  The  urgency  arises  from  the  need 
ro  resolve  the  legal  question  which  apparently  arises  in  a  number  of  industries. 
Here  the  volume  of  letters  received  from  the  electrical  supply  industry  indicated 
that  industry  would  be  a  convenient  vehicle  for  the  conduct  of  a  Rule  proceeding 
looking  towards  the  resolution  of  the  problem.  As  matters  now  stand,  it  might 
have  been  wiser  to  have  selected  another  industry  for  the  test,  although  it  did  not 
seem  as  appropriate  to  select  the  furniture  industry  where  the  proceedings 
would  have  been  complicated  by  the  existence  of  so  many  outstanding  orders 
dealing  with  the  practice. 

However,  I  do  not  feel  this  precludes  us  from  making  the  effort  in  that  in- 
dustry if  future  developments  so  dictate  and  do  not  feel  the  staff  should  feel 
precluded  from  recommending  that  we  hold  the  proceeding  in  that  or  another 
industry  if  they  conclude  such  would  enable  us  better  to  reach  our  goal.  Cer- 
tainly, the  furniture  industry  would  present  no  problem  as  to  the  identity  of 
stocking  dealers  since  such  information  is  already  contained  in  the  investiga- 
tive files. 

Still  I  do  not  think  it  is  yet  necessary  to  abandon  the  effort  in  the  electrical 
industry,  the  staff  already  having  gone  as  far  as  it  has  in  developing  a  good  deal 
of  useful  information,  although  I  do  not  favor  reference  for  a  field  investigation 
to  obtain  more.  Unless  we  assign  this  matter  a  priority  status  it  may  not  deserve 
in  comparison  to  other  matters  now  pending  in  the  field,  such  a  step  could  only 
result  in  considerable  delay  and  I  do  feel  this  is  a  matter  of  some  importance. 
I  believe  the  Division  underestimates  its  own  fact-gathering  powers  .since  it 
seems  to  feel  that  a  field  investigation  will  be  necessary  to  obtain  the  needed 
information  from  the  manufacturers.  We  need  not  assume  that  they  will  de- 
cline to  furnish  this  information  on  a  voluntary  basis  for  the  purpo.se  for  which 
it  will  be  requested.  Hence  I  would  have  the  Division  itself  give  further  attention 
to  this  problem  with  the  view  of  developing  the  information  it  states  it  will  need 
to  airive  at  an  informed  conclusion. 

In  the  course  of  this  further  consideration,  I  would  not  have  the  Division  labor 
under  any  misunderstanding.  The  Commission  is  approaching  this  proceeding 
with  an  ojien  mind.  We  are  not  out  to  hang  a  charge  on  this  or  any  other  industry. 
We  are  trying  to  resolve  a  serious  problem.  If  the  evidence  developed  establishes 
that  in  fact  the  granting  of  these  discounts  do  result  in  injury  to  competition 
within  the  meaning  of  the  statute,  then  the  Division  should  recommend  appro- 
priae  action.  If  it  can  be  established  that  they  do  not  result  in  such  injury,  then 
we  will  want  to  know  so  that  we  can  be  guided  thereby. 

Accordingly,  I  move  this  matter  be  returned  to  the  Division  of  Trade  Regula- 
tion Rules  for  further  development  along  the  lines  set  forth  above. 

36-13)8 — 70 — vol.  3 ^96 
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May  22,  1969. 
Re  Guides  for  Advertising  Allowances,  and  Other  Merchandising  Payments  and 
Services. 

FOR   INFORMATION 

From  :  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  ;  Comm.  Jones ;  Secretary  ; 
General  Counsel ;  Program  Review  Officer ;  Bur.  of  Economics ;  Bur.  of  Res- 
traint of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  &  Furs,  Executive  Director ;  Assistant  Executive  Director. 

Re  Guides  for  Advertising  Allowances  and  Other  Merchandising  Payments  and 
Services. 

CONCURRING    STATEMENT   OF   COMMISSIONER    NICHOLSON 

I  previously  filed  a  dissenting  statement  in  connection  with  the  issuance  of  the 
proposed  Guides  in  which  I  noted  my  disagreement  with  the  definition  of  a  "cus- 
tomer" as  set  forth  in  Guide  3,  but  in  which  I  also  noted  my  general  feeling  that 
the  Guides  represented  a  constructive  step  forward  in  the  reasonable  inter- 
pretation of  a  difficult  and  complex  statute.  I  remain  much  of  the  same  mind  as 
I  here  elect  to  file  a  concurring  statement  to  the  issuance  of  the  final  Guides. 

I  note  that  concurrence  here  because  I  believe  the  procedure  we  have  followed 
is  adapted  to  and  has  resulted  in  very  nearly  as  informative  set  of  Guides  as 
could  be  evolved  under  the  circumstances.  On  my  motion,  the  proposed  Guides 
were  not  made  final  at  the  time  but  were  issued  in  proposed  form  in  order  to  give 
all  interested  parties  another  opportunity  to  comment  and  make  suggestions. 
The  number  and  content  of  the  comments  received  have  resulted  in  several  sig- 
nificant changes  in  the  final  Giiides  here  issued,  resulting,  in  the  main,  in  a 
compilation  of  guidelines  which  are  reasonable,  pragmatic  and,  we  hope, 
workable. 

This  is  not  to  say  that  I  cast  my  vote  wholly  free  of  reservations.  All  along 
I  have  entertained  some  doubts  as  to  the  detailed  coverage  which  some  of  these 
provisions  have  given  to  practices  perhaps  best  left  to  the  individual  judgment 
of  the  sellers  concerned  acting  pursuant  to  more  general  guidance  as  to  the  results 
which  they  were  expected  to  achieve.  It  is  not  entirely  clear  to  me,  for  example, 
why  we  need  spell  out  with  such  specificity  how  a  seller  is  to  get  notice  to  his 
customers  once  we  clearly  inform  him  that  such  notice  must  be  given.  For  my 
part,  I  care  little  whether  he  writes  each  of  them  a  personal  letter  or  shouts  the 
glad  tidings  from  his  office  window  so  long  as  they  get  the  message.  Thus  I  have 
some  sympathy  for  some  of  the  views  expressed  by  the  dissenter,  though  I  cannot 
subscribe  to  his  conclusions  which  fail  to  acknowledge  the  progress  here  made. 

If  we  have  erred  too  much  on  the  side  of  detail,  however,  I  would  note  that  the 
procedure  being  followed  contains  another  safeguard  in  the  undertaking  by  the 
Commission  to  review  the  effectiveness  and  the  adequacy  of  these  Guides  eighteen 
months  after  they  become  effective.  It  is  my  hope  that  when  that  reexamination 
takes  place  the  Commission  will  have  the  benefit  of  the  comments  of  those  who 
have  been  governed  by  these  Guides  as  well  as  the  benefit  of  our  own  experience 
in  enforcing  them  over  that  span  of  time.  Commission  Guides  should  at  all 
costs  avoid  the  deadening  effect  of  rigidity  and  keep  pace  with  changing  market 
conditions  and  new  distributional  practices. 


Feuruary  26,  1969. 

Re  Guides  for  Advertising  Allowances  and  Other  Merchandising  Payments  and 
Services. 

From  :  James  M.  Nicholson. 

To :  Comm.  Dixon ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones :  Secretary 

(Mr.  Kuzew)  General  Counsel  Program  Review  Officer;  Bur.  of  Economics; 

Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 

Guidance  ;  Bur.  of  Textiles  <&  Furs  ;  Executive  Director  ;  Assistant  Executive 

Director. 
Attached  is  a  copy  of  my  dissenting  statement  to  accompany  the  Guides  and 
press  release. 

Re  Guides  for  Advertising  Allowances  and  Other  Merchandising  Payments  and 
Services. 
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DISSENTING  STATEMENT  OF  COMMISSIONER  NICHOLSON 

lu  the  main,  I  think  these  Guides  represent  a  constructive  step  forward  in 
the  reasonable  interpretation  of  a  difficult  and  complex  statute.  As  such,  they 
should  be  welcomed  by  those  businessmen  who  are  seriously  concerned  with 
problems  of  compliance  with  the  law,  but  who  have  found  that  goal  difficult 
to  achieve  under  previous  Guides  and  interpretations  issued  by  the  Commission. 
Without  retreating  in  any  respect  from  the  basic  requirements  of  the  law,  the 
Commission  has  here  achieved  a  more  balanced  and  sensible  interpretation 
thereof  and  this  will,  I  believe,  bring  about  a  far  greater  degree  of  compliance 
than  has  been  obtained  in  the  past. 

I  have  qualified  the  above  endorsement  of  the  revised  Guides  because  I  believe 
that  in  one  important  respect  they  do  go  beyond  existing  law  and  encompass 
situations  where  I  do  not  think  this  law  should  apply.  The  revised  Guides  now 
include  within  the  definition  of  a  "customer",  set  forth  in  Guide  3,  not  only 
those  who  purchase  directly  from  the  seller  but  also  "any  buyer  of  the  seller's 
product  for  resale  who  purchases  from  or  through  a  wholesaler  or  other 
intermediate  reseller." 

This  I  feel  is  too  broad.  Clearly,  a  seller  must  regard  as  his  customers  all 
those  indirect  buyers  who  compete  with  direct  buyers  to  whom  he  grants  promo- 
tional assistance.  Federal  Trade  Commission  v.  Fred  Meyer,  Inc.,  390  U.S.  341 
(1968).  By  a  logical  extension  of  this  doctrine,  I  think  it  is  equally  clear  that 
a  seller  must  also  so  regard  buyers  who  compete  with  other  indirect  buyers 
who  receive  direct  promotional  assistance  from  the  seller.  But  I  see  no  need 
to  go  further  than  this  and  draft  a  definition  so  extensive  as  to  include  within 
its  terms  those  purchasers  from  wholesalers  who  have  no  favored  direct  buying 
competitors  and  no  indirect  buying  competitors  who  receive  direct  promotional 
as.sistauce.  As  matters  now  stand,  a  seller  who  sells  only  to  wholesalers  will 
find  that  he  still  owes  a  duty  under  the  law  to  the  retail  customers  of  his 
wholesalers  even  though  he  does  not  deal  directly  with  any  retailer. 

I  can  find  no  sanction  in  the  statute  or  in  the  Fred  Meyer  decision  for  this 
definition  nor  can  I  see  any  pressing  need  for  its  adoption.  Where  such  a  seller 
laimches  a  retailer-oriented  promotional  program  and  his  wholesalers  fail  to 
implement  it  in  the  manner  intended,  I  think  the  Guides  as  presently  drafted 
clearly  apply  to  the  wholesalers  in  their  capacity  as  sellers,  without  extending 
the  original  seller's  liability  so  far  down  the  distributional  chain.  Further,  other 
Guides  make  clear  the  responsibility  of  the  original  seller  to  check  the  use  made 
by  his  customers,  the  wholesalers,  of  payments  for  promotional  services  made 
to  them,  so  not  even  the  practicalities  of  the  situation  necessitate  the  creation 
of  a  direct  responsibility  running  from  the  seller  to  retailers  with  whom  he  does 
not  deal. 

With  this  exception,  I  have  added  my  support  to  the  revised  Guides  and  fur- 
ther endorse  the  Commission's  undertaking  to  review  their  effectiveness  in  actual 
practice  after  eighteen  months  of  experience  with  their  administration. 


AGENDA  MATTER 

June  6,  1968. 

Re  Furniture  Manufacturers  Association  of  California,  File  033  7086. 

From :  Commissioner  Nicholson. 

To:  Comm.  Dixon;  Comm.  Elman ;  Comm.  Maclntyre;  Comm.  Jones;  Secretary 
(J.  Kuzew)  ;  General  Counsel;  Program  Review  Officer;  Bur.  of  Economics; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance ;  Bur.  of  Textiles  and  Furs  ;  Executive  Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
Attached  is  my  dissenting  statement. 

DISSENTING  STATEMENT  OF  COMMISSIONER  NICHOLSON 

I  would  not  issue  an  advisory  opinion  in  this  matter  since  the  Commission  does 
not  have  sufficient  facts  to  determine  whether  the  applicant's  proposed  compensa- 
tion of  dealers,  who  provide  stocking  services,  is  inimical  to  the  purposes  of  the 
Robinson-Patman  Act. 

The  majority  follows  on  a  long  line  of  Commission  interpretations  under  which 
eligibility  for  functional  discounts  was  solely  related  to  the  functional  level  of 
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the  buyer.'  In  all  of  these  cases  it  could  be  said  that  a  seller's  reimbursement  of  a 
buyer  for  services  also  benefited  him  in  the  resale  of  the  seller's  product.  However, 
whatever  competitive  disadvantage  may  be  experienced  by  another  buyer's 
failure  to  receive  such  compensation  may  be  due  not  to  a  subterfuge  by  the  seller 
to  avoid  the  purposes  of  the  Robinson-Patman  Act  but  merely  to  the  unpaid 
buyer's  reluctance  to  innovate,  to  attempt  marketing  eflBciencies,  to  engage  in 
business  risks,  or  to  move  wuth  the  times. 

In  none  of  these  cases  did  the  Commission  carefully  consider  that  its  failure  to 
permit  compensation  of  the  buyer  for  particular  functions  as  a  purchaser  might 
hamper  competition  and  eflSciency  in  marketing,  nor  did  it  consider  the  possibilitij 
that  its  sole  concern  with  the  resale  functional  level  of  the  buyer  "compels 
affirmative  discrimination  against  a  substantial  class  of  distributors,  and  hence 
serves  as  a  penalty  on  integration."  ^  In  none  of  these  matters  did  the  Commission 
fully  recognize  that  while,  at  one  time,  distinctions  between  the  vai'ious  distribu- 
tion levels  in  American  marketing  had  been  clearcut  and  the  duties  assigned  to 
each  level  were  rigidly  defined,  modern-day  consumer  needs  and  business  response 
to  such  needs  have  resulted  in  a  "proliferation  of  modern  marketing  [which] 
defies  neat  nomenclature  and  descriptive  labels."  ^ 

The  majority  assumes  that  the  proposed  discount  will  amount  to  a  violation  of 
law.  Commissioner  Elman  is  certain  that  it  will  not.  I  will  not  make  either 
assumption.  We  lack  the  facts  necessary  to  make  the  analysis  suggested  above — 
an  analysis  so  necessary  to  the  proper  application  of  a  statute  not  meant  "to 
penalize,  shackle,  or  discourage  efficiency,  or  to  reward  inefficiency."  * 


October  2,  1968. 
Re  Piedmont  Auto  Exchange,  Inc.,  file  No.  661  0052. 

From  :  James  M.  Nicholson. 

To:  Comm.  Dixon;  Comm.  Elman;  Comm.  Maclntyre;  Oomm.  Jones;  Secretary 
( J.  Kugew )  ;  General  Counsel ;  Program  Review  Officer ;  Bur.  of  Economics  ; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry ; 
Guidance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Execu- 
tive Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  Memorandum. 

MEMORANDUM 

October  2,  196S. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Piedmont  Auto  Exchange,  Inc.,  file  No.  661  0052. 

This  matter  was  originally  docketed  for  investigation  as  a  "buying  group" 
ca.se  under  Section  2(f)  and  it  appears  that  as  originally  conceived  Wholesalers 
Auto  Parts  Warehouse  ( WAPW)  was  set  up  solely  to  buy  for  the  14  wholly-owned 
jobber  outlets.  However,  by  the  time  of  the  investigation  most  of  the  jobber 
outlets  were  independently  owned  and  WAPW  had  added  156  nonaffiliated  jobber 
customers.  WAPW  solely  determines  which  lines  of  products  it  will  carry  and 
several  comi>eting  lines  are  carried.  No  drop-shipping  is  allowed  except  in  an 
emergency. 

While  the  staff  memorandum  states  that  the  jobbers  who  are  or  were  under  the 
control  of  WAPW  receive  no  competitive  advantage  over  any  competitors,  it  also 
notes  that  the  "affiliated"  jobbers  receive  a  7%  volume  discount  and  the  non- 
affiliated jobbers  receive  a  6%  discount.  The  memorandum  further  notes  that 
WAPW  salesmen  receive  only  a  2%%  commission  on  sales  to  affiliated  jobbers, 
as  opposed  to  5%  on  sales  to  non-affiliated  jobbers,  because  they  do  very  little 
missionarv  work  where  the  former  are  concerned. 


^  Sep  e.g.,  AgricuUurnl  Lahnratoi-iea,  Ttic.  26  F.'T.C.  296  (19.'38)  :  Albert  L.  Whitintj. 
26  F.,T.C.'312  (19.SS)  :  General  Pood.'i  Corp..  52  FJT.C.  798  (1956)  ;  Mueller  Co.  v.  F.T.C.. 
32.-?  F.2d  44  (7th  Cir.  1963)  ;  National  Parts  Warehouse  v.  F.T.C.,  .346  F.2d  311  (7th  Clr. 
1965);  Monroe  Auto  Equipment  v.  F.T.G.,  347  F.2i(l  401  (7th  Cir.  1965);  Purolator 
Products,  Inc.  v.  F.T.C.,  352  F.2(i  874  (7th  Cir.  1965), 

^Report  of  the  Attorney  OeneraVs  National  Committee  to  fitudy  the  Antitrust  Laws, 
207  (1965). 

^Id..  at  204. 

*  H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  3  (1936). 
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Thus  while  I  am  not  certain  there  is  100%  compliance  with  the  law  here,  I  am 
in  argument  with  the  staff  that  WAPW  is  now  anything  but  a  buying  group  and 
that  a  full  field  investigation  would  be  costly,  time-consuming  and  would  ac- 
complish nothing  beneficial  in  the  public  interest.  I  move  the  matter  be  closed. 

Memorandum 

September  13,  1068. 

To  :  Commission. 

From :  John  Perry,  Attorney,  Divi.sion  of  Discriminatory  Practices,  Bureau  of 
Restraint  of  Trade. 

Subject :  Piedmont  Auto  Exchange,  Inc.,  file  No.  661  0052. 

Recommendation  :  Clo.se  :  No  evidence  of  violation. 

Statute  and  Charge:  Section  2(f),  amended  Clayton  Act;  inducing  and  receiv- 
ing discriminatory  prices  (buying  group). 

Commodity  :  Automotive  parts  and  supplies. 

APPLICANT 

The  applicant  in  this  matter  is  the  Federal  Trade  Commission. 

PROPOSED   RESPONDENT 

The  proposed  respondent  is  Piedmont  Auto  Exchange,  Inc.,  521-31  E.  Third 
Street.  Charlotte,  North  Carolina. 

THE    PIEDMONT    ORGANIZATION 

Mr.  George  V.  Gilbert  (now  deceased)  started  the  Piedmont  organization 
with  one  Jobber  outlet  in  Charlotte,  North  Carolina.  As  he  expanded  his  busi- 
ness, he  opened  thirteen  (13)  branch  Jobber  outlets  in  a  "wagon  wheel"  around 
(^harlotte.  He  then  decided  to  operate  a  warehou.se  to  supply  his  Jobber  opera- 
tion.s.  The  entire  oi^eration  was  run  as  a  sole  proprietorship  until  1952,  when 
Mr.  Gilbert  incorporated  each  Jobber  outlet  as  well  as  the  warehouse.  The  name 
given  the  warehouse  was  Wholesalers  Auto  Parts  Warehouse,  Inc.  ("WAPW"). 
After  incorporating  the  various  operations,  Mr.  Gilbert  began  selling  stock  to 
his  employees,  except  in  the  original  Piedmont  Jobber  outlet  in  Charlottee  and 
in  WAPW.  These  latter  two  (2)  oi>erations  remained  under  his  sole  ownership. 
(TBF  #1.  p.  2). 

Prior  to  his  death,  Mr.  Gilbert  established  a  testamentary  trust  in  his  will 
(daited  November  10,  1962).  The  corpus  of  the  trust  was  all  of  Mr.  Gilbert's 
stock  in  the  various  Piedmont  operations,  including  WAPW.  The  beneficiaries  of 
the  ti-ust  are  Mr.  Gill>ert's  wife,  son  and  daughter,  who  share  equ'ally  in  the 
trust  income. 

WHOLESALERS    AUTO   PARTS    WAREHOUSE,    INC. 

WAPW  was  originally  formed  by  Mr.  Gilbert  to  "sell"  only  to  the  Jobber 
outlets  he  owned,  namely,  the  fourteen  (14)  Piedmont  stores.  In  other  words, 
he  acted  as  his  own  Warehouse  Distributor.  When  Mr.  Gilbert  died  (date  un- 
certain, but  his  will  was  dated  November  10,  1962),  his  son  took  over  the  man- 
agement of  WAPW  and  the  Charlotte  Piedmont  store.  The  son  determined 
WAPW  had  to  sell  to  other  than  affiliated  Piedmont  Jobbers,  since  by  that  time 
many  of  the  Piedmont  stores  were  completely  or  partially  independently  owner, 
were  no  longer  "captive"  and  were  buying  parts  from  other  sources.  As  a  matter 
of  fact,  the  Piedmont  stores  in  which  the  Gilbert  estate  (trustees)  have  an 
interest  buy  only  from  27%  to  31%  of  their  parts  from  WAPW.  (TBF  #1,  p. 
23)  WAPW  now  sells  to  156  Jobbers.  (TBF  #1,  p.  3) 

The  WAPW  warehouse  is  approximately  45,000  square  feet.  The  inventory  is 
valued  at  approximately  $300,000.  WAPW's  annual  sales  are  approximately 
$1.5  million.  (  TBF  #1,  pp.  1-2) . 

Although  formerly  wholly  owned  by  Mr.  Gilbert,  WAPW  .stock  is  now  held  by 
several  other  parties.  Of  the  371  WAPW  shares,  the  Gilbert  estate  (trustees) 
holds  105  shares,  Piedmont  Auto  Exchange,  Inc.  of  Charlotte  holds  115  shares, 
the  son  owns  one  (1)  share,  and  the  other  .shares  are  held  by  six  (6)  others, 
including  five  (5)  of  the  other  Piedmont  stores.  (TBF  #1,  p.  25)  The  Gilbert 
estate  ai.so  owns  stock  in  a  few  of  the  Piedmont  stores  which  in  turn  own  stock 
in  WAPW.  (TBF  #1,  pp.  25-26)  According  to  the  list  on  pages  25  and  26,  TBF 
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#1.   the  Gilberts  own   stock  in   only  six    (6)    of  the  fourteen    (14)    Piedmont 
stores. 

WAPW  gives  a  volume  discount  on  a  monthly  basis  to  Jobber  customers  on 
all  but  a  few  lines.  The  "afBliated"  Jobbers  receive  a  7%  discount  and  the  non- 
affiliated Jobbers  receive  a  6%  discount.  The  volume  discount  was  granted  in 
response  to  discounts  granted  WAPWs  customers  by  Auto  Parts  Central  Ware- 
hou.se  in  Charlotte,  North  Carolina,  a  now  defunct  "buying  group."   (TBF  #1. 

p.  3) 

WAPW,  oi>erating  as  a  Warehouse  Distributor,  has  four  (4)  full-time  sales- 
men. They  call  on  all  Jobber  customers.  The  salesmen  receive  a  5%  commission 
on  sales  to  non-affiliated  Jobber  customers  and  21/2%  on  sales  to  "affiliated" 
Piedmont  Jobbers.  The  reasons  for  the  difference  in  commissions  is  that  the 
Piedmont  stores  generally  phone  in  their  orders,  and  they  receive  very  little 
missionary  work.  WAPW  solely  determines  which  lines  of  products  it  will  carry. 
Several  competing  lines  are  carried.  No  "drop  shipping"  is  allowed  unless  in  an 
emergency.  (TBF  #1,  pp.  3-4) 

NATURE   OF   IXXTESTIGATION 

The  investigation  in  this  matter  was  initiated  on  September  22,  19G.j.  The 
"field  investigation"  was  conducted  on  November  3-4,  1965.  The  entire  investiga- 
tion consisted  of  two  interviews,  one  with  Mr.  Jackson  G.  Gilbert,  son  of  the 
Piedmont  founder  (TBF  #1,  pp.  1^)  and  one  with  Richard  Thigpen,  Jr.,  Mr. 
Gilbert's  attorney  (TBF  #1,  pp.  22-24).  The  entire  Buff  File  contains  fifty-one 
(51)  pages,  including  the  above-mentioned  interviews. 

CONCLUSIONS   AND   RECOMMENDATION 

This  matter  was  docketed  for  investigation  as  a  "buying  group"  matter  under 
Section  2(f)  of  the  amended  Clayton  Act.  From  the  sparse  material  in  the  file, 
it  appears  the  original  concept  of  the  Piedmont  organization  would  result  in 
a  violation  of  Section  2(f).  In  other  words,  Mr.  Gilbert  would  buy  at  Warehouse 
Distributor  prices  for  all  of  his  fourteen  (14)  Jobber  outlets.  The  files  indicated, 
however,  that  most  of  the  Piedmont  Jobber  outlets  were  independently  owned 
during  the  investigation  (November  1965)  and  the  trend  was  toward  inde- 
pendent ownership  of  all  the  Piedmont  Jobber  outlets.  It  appears  the  Jobbers  who 
are  or  were  under  control  of  the  Gilbert  family  receive  no  competitive  advantage 
over  any  competitors.  Incidentally,  we  have  received  no  complaints  from  com- 
petitors. With  the  expansion  of  WAPW's  sales  to  156  so-called  non-affiliated 
Jobbers,  it  appears  the  Piedmont  organization,  as  presently  constructed,  can  be 
labelled  anything  but  a  "buying  group." 

Although  the  file  is  three  (3)  years  old,  and  we  have  no  present  knowledge  of 
the  oi^erations  of  WAPW  or  any  of  the  Piedmont  Jobber  operations,  it  is  my 
opinion  that  a  full  field  investigation  at  this  time  would  be  costly,  time-consum- 
ing, and  would  accomplish  nothing  beneficial  to  the  Commission  or  the  public 
interest. 

I  recommend  this  matter  be  closed  and  that  the  attached  closing  letter  be 
mailed  to  the  proposed  respondent. 

Respectfully  submitted. 

John  Perby, 
Attorney,  Division  of  Discriminatory  Practices. 

Approved. 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 
WrLMER  L.  Tin  LEY, 
Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 


Federal  Trade  Commission, 

Washington,  D.C. 
Re  Piedmont  Auto  Exchange,  Inc.,  file  No.  661  0052. 
Piedmont  Auto  Exchange,  Inc., 
Charlotte,  N.C. 

Gentlemen  :  The  Commission  has  conducted  an  investigation  involving  your 
alleged  violation  of  Section  2(f)  of  the  amended  Clayton  Act,  through  the  alleged 
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receipt  of  discriminatory  prices  in  connection  with  the  purchase,  sale  and  dis- 
tribution of  automotive  parts  and  supplies. 

On  the  basis  of  the  information  developed  in  the  investigation,  it  does  not 
appear  that  further  action  by  the  Commission  is  warranted.  Accordingly,  the 
matter  has  been  closed.  The  Commission  may  at  any  time  take  such  further 
action  as  the  public  interest  may  require. 
Sincerely, 

Joseph  W.  Shea,  Secretary. 

October  11,  1968. 

Re  Advertising  Checking  Bureau,  Inc.,  File  693  7045. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  :  Comm.  Jones  ;  and  Secre- 
tary (J.  Kuzow).  Bur.  of  Economics;  Bur.  of  Restraint  of  Trade;  Bur.  of 
Deceptive  Practices  ;  Bur.  of  Industry  Guidance ;  Bur.  of  Textiles  and  Furs ; 
Executive  Director ;  and  Assistant  Executive  Director. 

From :  James  M.  Nicholson. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  Memorandum. 

memorandum 

October  11,  1968. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Advertising  Checking  Bureau,  Inc.,  file  693  7045. 

This  request  for  an  advisory  opinion  is  limited  to  one  question,  i.e.,  the  legality 
of  refusing  to  pay  advertising  allowances  for  any  advertising  featuring  a  price 
below  the  dealer's  wholesale  price.  In  a  comprehensive  memorandum,  the  staff 
has  reviewed  the  precedents  and  concluded  that  inclusion  of  such  a  provision  in 
cooperative  advertising  plans  would  result  in  a  violation  of  Section  2(d)  and 
Section  5. 

As  the  staff  has  discussed,  in  General  Electric  Company,  Docket  8487,  the 
Examiner  had  issued  an  order  prohibiting  GE  from  effectuating  a  program  under 
which  it  would  not  contribute  to  any  dealer  advertising  which  mentioned  prices 
below  those  listed  in  a  "minimum  prices  for  advertising"  schedule.  The  Exam- 
iner had  reasoned  that  this  would  be  a  denial  of  the  proportionally  equal  treat- 
ment of  all  competing  dealers  required  by  2(d)  and  would  also  constitute  a 
restraint  of  trade  in  violation  of  Section  5.  The  Commission  dismissed  the  com- 
plaint because  the  record  was  not  adequate  to  enable  an  informed  determina- 
tion on  the  merits.  Rather  than  remanding  the  case,  the  Commission  considered 
the  public  interest  would  be  better  served  by  instructing  the  staff  to  maintain 
a  close  scrutiny  of  GE's  cooperative  advertising  plans.  General  Electric  sub- 
sequently discontinued  the  practice. 

On  the  basis  of  this  clear  indication  of  the  Commission's  position,  subsequent 
compliance  activities  in  the  wearing  apparel  and  electric  shaver  industries  have 
been  directed  at  the  elimination  of  similar  provisions  in  cooperative  advertising 
plans.  The  most  common  phraseology  used  in  these  matters  was  to  condition 
payments  upon  the  advertised  prices  being  at  the  "retailer's  regular  price." 
At  this  point,  I  have  no  trouble  fitting  this  advisory  opinion  request  into  con- 
text and  agreeing  with  the  staff  that  the  proposal  would  be  illegal  under  the  same 
theory.  Whether  the  line  of  demarcation  is  drawn  at  the  list  price,  the  regular 
retail  price  or  the  dealer's  wholesale  cost,  the  principle  would  appear  to  be  the 
same,  the  only  difference  being  that  in  each  instance  a  different  floor  is  drawn 
under  the  advertised  prices  which  will  qualify  for  allowances.  The  same  ob- 
jections could  be  raised  in  either  case. 

What  appears,  on  the  surface  at  least,  to  be  out  of  context  is  the  compliance 
action  taken  in  Bali  Brassiere,  discussed  on  page  8  of  the  staff's  memorandum, 
where  the  Commission  approved  the  substitution  of  a  provision  which  reads 
as  follows : 

This  plan  is  not  applicable  to  advertisements  offering  merchandise  as 
"closeouts",  "discontinued  lines",  "special  bargains",  "sale",  "special  promo- 
tion", "clearance"  or  "irregulars"  or  to  advertisements  similarly  character- 
ized or  to  advertisements  offering  June  or  January  special  promotional 
merchandise. 

Further,  it  api)ears  that  by  Minute  date  June  17,  1966,  the  Commission  gave  its 
approval  to  the  following  substantive  language  for  use  in  letters  to  respondents 
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who    were    interested    in    substitutes    for    the    forbidden    provisions    in    their 
programs : 

The  Commission  appreciates  tliat  sellers  may  wish  to  avoid  oontributing 

to  promotional  activities  which  they  reasonably  believe  may  damage  their 

prestige.  Accordingly,  restrictions  which  prohibit  only  the  characterization 

of  customer  offers  as  '"Sale",  "Bargain",  "Close-out",  "Clearance",  and  other 

similar  characterizations  are  acceptable  so  long  as  they  neither  state  nor 

imply  any  interference  with  customers'  pricing  practices. 

While  I  must  admit  to  some  difficulty  in  articulating  a  rationale  which  would 

distinguish  a  refusal  to  pay  advertising  allowances  for  "sale"  advertising  from 

a  refusal  to  pay  allowances  for  advertising  featuring  prices  below  "regular" 

prices  or  below  whole.sale  costs,  the  question  appears  to  have  been  settled  by 

prior  Commission  action  and  I  have  no  wish  to  reopen  it  at  this  time.  I  merely 

raise  the  question  in  order  to  make  it  clear  that  the  opinion  here  proposed  by 

the  staff  does  not  conflict  with  the  compliance  actions,  but  fits  more  precisely 

under  the  GE  principle  as  I  have  been  given  to  understand  the  difference. 

This,  of  course,  leaves  a  question  as  to  whether  the  opinion,  as  presently 
drafted,  is  as  helpful  as  it  might  be  in  informing  the  Bureau  as  to  acceptable 
alternatives.  It  is  my  feeling  that  in  this  matter,  at  least,  we  should  not  content 
ourselves  with  a  .simple  negative  ruling  when  we  have  already  advised  numerous 
businessmen  of  the  alternative  which  might  be  equally  acceptable  to  the  Bureau, 
which,  incidently,  .seems  to  be  well  aware  of  our  action  with  respect  to  price 
floors  in  cooperative  advertising  plans,  but  not  with  respect  to  "Sale"  adver- 
tising. Consequently,  1  move  that  we  direct  the  staff  to  revise  the  opinion  to 
include  advice  as  to  what  would  be  acceptable  along  the  lines  of  the  language 
approved  by  the  Commission  in  its  action  of  June  17,  1966. 

memorandum 

September  24,  1968. 
To :  Commission. 
From  :  Richard  B.  McMahill,  Attorney-Adviser,  Division  of  Advisory  Opinions, 

Bureau  of  Industry  Guidance. 
Sul>ject :  Advertising  Checking  Bureau,  Inc.,  file  No.  693  7045. 
Advisory  Opinion :  Inclusion  of  clause  limiting  price  advertising    (loss  leader 

type)  by  retailers  in  cooperative  advertising  programs. 
Statute  :   Section  2<  d),  amended  Clayton  Act,  .section  5,  F.T.C.  Act. 
Recommendation  :  Disapproval. 

By  letter  of  August  27,  1968,  Mr.  Arthur  S.  Fay,  Manager,  Co-op  Audit  & 
Payment  Division,  The  Adverti.sing  Checking  Bureau,  Inc.,  353  Park  Avenue 
South,  New  York,  New  York.  10010,  (Hereinafter  termed  "ACB"),  requests  an 
advisory  opinion  concerning  the  legality  of  including  the  following  clau.se  limit- 
ing price  advertising  by  retailers  in  cooperative  advertising  plans  instituted  by 
liis  firm's  manufacturer-clients: 

Dealer  advertising  will  not  qualify  for  cooperative  reimbursement  if  it 
is  featured  at  a  price  below  the  retailer's  wholesale  price  (loss  leader  type) 
since  such  advertising  tends  to  lower  the  quality  image  of  the  product  in 
the  consumer's  mind. 

ACB  understands  a  supplier  may  not  insist  that  his  customers  feature  mer- 
chandise in  cooperative  advertising  at  a  "suggested  price"  because  such  re- 
striction might  lead  to  discriminatory  allowances  as  between  competing  retailers, 
but  asserfs  that  a  manufacturer  should  be  permitted  to  protect  his  brand  image. 
As  justification,  ACB  points  out  that  such  limitation  on  price  in  cooperative 
advertising  would  not  affect  the  level  of  retailer  markup  and  "since  it  is  reason- 
able to  expect  that  all  dealers  are  in  business  to  make  a  profit,  advertising  of 
products  hclow  the  dealer's  wholesale  cost  would  create  an  unfair  quality  picture 
of  the  manufacturer's  brand  in  the  consumer's  eyes." 

ACB  offers  a  rather  complete  cooijerative  advertising  audit  service  for  man- 
agement in  various  lines  of  manufacturing.  It  checks  advertising  in  over  1600 
daily  newspapers  for  numerous  client-manufacturers  such  .as  Scott  Paper  Com- 
pany and  .lantzen.  Inc.,  providing  them  with  research  reports  on  their  own  dealer 
and  on  competitor  advertising.  ACB  audits  and  approves  dealer  advertising  for 
payment  under  a  client's  coopei-ative  advei*tising  program  and,  if  desired,  will 
supervise  and  manage  a  client's  account  from  drafting  the  cooperative  advertis- 
ing agreement  to  the  payment  of  reimbursement  claims. 

Against  this  I)ackground  we  (luestioned  whether  the  instant  i-equest  was  proper 
under  Section  1.1  of  the  Commission's  Rules  for  issuance  of  an  advisory  opinion. 
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The  proposal  as  presented  does  not  appear  compatible  with  ACB's  stated  busi- 
ness activities  as  a  proposed  course  of  action.  Through  a  conversation  with  the 
requesting  party  we  developed  that  the  proposal,  as  a  practical  matter,  was 
hypothetical  in  so  far  as  it  related  to  ACB's  business.  However,  since  the  pre- 
sented problem  is  important  to  ACB's  client.s,  particularly  those  representative 
of  the  clothing  industry,  he  is  of  the  opinion  that  the  limiting  clause  has  a 
proper  place  in  the  several  client's  cooperative  advertising  agreements.  Because 
of  this  and  because  of  the  unique  problem  involved,  we  have  found  no  adjudicated 
cases  in  point,  we  feel  that  a  distinct  service  would  be  performed  for  the  business 
world  through  consideration  of  the  matter  presented  as  an  advisory  opinion. 

We  do  not  know  the  identity  of  the  client-manufacturers  whose  cooperative 
advertising  agreements  are  to  be  modified  to  the  extent  proposed ;  we  can  only 
presume  that  some  are  now  under  Commission  order  prohibiting  Section  2(d), 
Robinson-Patman  Act,  discriminations.  Nor  are  we  aware  of  the  alternatives 
provided  by  any  involved  program ;  allowances  for  no-price  advertising,  .sales 
incentives,  point-of-sale  aids  and  others  u.sually  appear  as  alternative  means 
but,  even  though  proportionalized,  do  not  in  our  opinion  constitute  adequate 
substitutes  for  effective  competitive  price  advertising  to  the  consumer. 

Section  24.0.9  of  the  Commission's  Proposed  Amended  Guides  for  Advertising 
Allowances  and  Other  Merchandising  Payments  and  Services  provides  that 
cooperative  advertising  programs  must  be  in  their  terms  suitable  and  usable  by 
all  competing  customers.  By  way  of  an  example  it  is  pointed  out  that  a  seller 
should  not  require  as  a  prerequisite  to  the  granting  of  advertising  allowances 
to  customers  that  such  customer's  advertising  feature  prices  which,  by  pre- 
arrangement,  are  acceptable  to  both  seller  and  customer,  regardless  of  whether 
th-e  seller  or  the  customer  established  the  prices.  While  this  broad-brush  approach 
to  problems  arising  from  price-limiting  provisions  in  cooperative  advertising 
agreements  will  be  adequate  in  most  instances  the  Rule  does  not  appear  to 
include  the  specifics  present  in  this  matter,  i.e.,  the  effort  to  control  "loss  leader" 
type  sales  by  retailers  for  the  benign  purpose  of  protecting  a  manufacturer's 
quality  image. 

The  simple  act  of  "loss  leader"  advertising  a  sale  of  merchandise  at  or  below 
cost  pric-es  is  not,  standing  alone,  unlawful,  that  is,  this  type  business  activity 
does  not  constitute  an  unfair  method  of  competition  or  an  unfair  act  or  practice 
violative  of  Section  5,  Federal  Trade  Commission  Act.  The  practice  must  be 
married  to  some  predacious  business  tactics,  such  as  with  the  intent  or  effect  of 
stifling  competition  or  tending  to  create  a  monopolv,  to  bring  it  with  the  Act's 
proscriptions  (E.  B.  Muller  &  Co.,  v.  F.T.C.,  CA  G,  1944,  142  F2d  511).  The  prac- 
tice has  also  been  held  unlawful  when  accompanied  by  representations  and  acts 
which  have  a  tendency  or  a  capacity  to  injure  or  to  discredit  competition  and  to 
deceive  purchasers  as  to  the  real  character  of  the  transaction  ( Sears,  Roebuck 
&  Co.  V.  F.T.C.,  CA  7-1919,  258  Fed.  307) . 

Nor  does  it  appear  that  a  sale  at  cost  or  at  a  below  cost  price,  in  and  of 
itself,  would  be  condemned  under  the  Sherman  Act.  Of  course,  an  agreement 
between  competitors  (U.S.  v.  Ekco  Products  Co..  DC  Cal.,  1957,  CCH  68768) 
or  between  a  buyer  and  seller  (U.S.  v.  Parke,  Davis  and  Co.,  362  U.S.  29)  is 
more  clearly  within  the  Act's  condemnation  than  an  individual's  sale  of  his 
products  below  cost,  sans  agreement  (U.S.  v.  Aluminum  Co.  of  America,  CA-2, 
1945,  148  F2d  416).  The  practice  may,  however,  constitute  evidence  of  a  contract, 
combination  or  con.spiracy  in  restraint  of  trade  violative  of  Sections  1  or  3 
(U.S.  V.  Chemical  Specialties  Co.,  Inc.,  DC  NY,  1958,  CCH  69186)  or  evidence 
of  monopolizing,  attempting  to  monopolize,  or  combining  or  conspiring  to  monop- 
olize in  violation  of  Section  2  (U.S.  v.  Safeway  Stores,  Inc.,  DC  ND  Tex.,  1957, 
CCH  6S871). 

In  this  latter  cited  case,  the  defendant,  Safeway  Stores,  Inc.,  having  been 
charged  with  having  attempted  to  monopolize  an  area  food  market,  consented 
to  entry  of  a  Final  Judgment  without  adjudication  and  was  thereafter  enjoined 
from,  among  other  practices,  selling  food  items  at  unreasonably  low  or  below 
cost  prices  for  tre  puniose  of  monopolization  and  with  the  probable  effect  of 
destroying  competition  or  eliminating  a  competitor.  The  injunction  provided  that 
should  it  be  established  that  defendant  Safeway 

"(A)  Has  offered  to  sell  or  sold  continuously  or  for  a  substantially  continu- 
ous period  of  60  days  or  more  a  daily  total  of  50  or  more  items  below  cost 
or  at  unreasimably  low  prices  in  any  retail  store  :  or 

(B)  Has  sold  in  any  store  any  number  of  items  below  cost  whose  total 
dollar  sales  volume  in  any  four-week  period  constitutes  more  than  10%  of 
total  dollar  volume  of  sale  in  that  store  during  the  same  period;  .  .  ." 
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the  same  would  constitute  a  violation  of  the  Judgment  unless  defendant  Safeway 
would  establish  that  the  acts  were  not  done  for  the  prohibited  purposes  charged. 

Section  3  of  the  Robinson-Patman  Act,  49  Stat.  1526,  makes  specified  pricing 
practices  criminal  offense.s.  It  prohibits  three  kinds  of  trade  practices  ( a )  general 
price  discriminations,  (h)  geographical  price  discriminations,  and  (c)  selling  at 
unreasonably  low  prices  for  the  purpose  of  destroying  competition  or  eliminating 
a  competitor.  It  is  important  to  note  that  this  section,  in  contrast  to  Section  1 
of  the  same  Act,  does  not  amend  the  Clayton  Act.  In  oher  words,  although 
general  and  geogi-aphical  price  discriminations  are  both  criminally  punishable 
under  this  section  and  subject  to  redress  imder  Section  2  of  the  Clayton  Act, 
as  amended,  selling  "at  unreasonably  low  prices"  is  subject  only  to  the  criminal 
penalties  provided  by  Section  3  (Nashville  Milk  Co.  v.  Carnation  Co.,  355  U.S. 
373,  1958:  Safeway  Stores,  Inc.,  v.  Vance,  355  U.S.  389,  1958),  and  enforceable 
by  the  Department  of  Justice.  When  read  in  context,  legislative  excerpts  indicate 
no  more  than  this  (80  Cong.  Rec.  9419-9421,  9903).  It  is  noteworthy  that  in 
1950  Representative  Patman  indicated  (Hearings  on  H.R.  7905,  81st  Cong.  2d 
Sess.,  Serial  No.  14,  Part  5,  p.  48)  that  Section  3  is  not  included  in  the  list  of 
laws  designated  as  the  "antitrust"  laws. 

Thus,  it  would  appear  that  the  simple  act  of  selling  merchandise  at  unreason- 
ably low  or  below  cost  prices  does  not,  in  the  absence  of  any  predatory  purpose 
or  injurious  effect  upon  competition  or  the  probability  of  such  an  effect,  violate 
any  of  the  "antitrust"  laws  this  Commission  is  empowered  to  enforce.  While 
this  is  true,  the  discussion  thus  far  does  not  provide  us  with  a  solution  to  the 
question  involved  in  ACB's  request,  that  is,  whether  a  manufacturer-sponsor  of 
a  cooperative  advertising  program  may  prevent  a  participating  retailer  from 
advertising  low  or  below  cost  prices  by  means  of  a  prohibition  in  his  cooperative 
advertising  agreement  limiting  the  payment  of  allowances  to  those  advertise- 
ments which  mention  price  at  or  above  an  arbitrary  level.  We  think  not.  It  is 
our  view  that  as  between  two  classes  of  customers,  one  selling  below  "minimum 
prices  for  advertising"  and  the  other  above  such  limitation,  there  is  inherent 
discrimination  in  a  program  granting  the  one  reimbursement  for  advertising  at 
the  approved  price  for  which  it  sells,  while  the  other,  also  advertising  at  the 
price  for  which  it  sells,  would  not  be  reimbursed  under  the  same  program. 

The  proposed  restriction  on  price  advertising  seems  to  offer  a  reluctant  re- 
tailer-customer three  otiose  alternatives;  (1)  he  may  advertise  prices  at  or 
above  the  limination  level,  (2)  he  may  refrain  from  using  any  price  in  his 
advertising,  or  (3)  he  may  advertise  a  price  below  the  limitation  level  and 
pay  for  the  advertising  himself  without  promotional  assistance.  On  this  basis 
it  would  appear  that  inclusion  of  the  price-limiting  clause  in  a  cooperative  adver- 
tising agreement  restricts  its  availability,  it  would  be  tailored  to  suit  the  needs 
of  a  favored  customer  class,  those  who  agreed  to  advertise  at  or  above  the  fixed 
level,  and  would  not  be  suitable  and  usable  on  reasonable  terms  to  all  competing 
customers. 

The  requesting  party  justifies  use  of  this  proposed  restrictive  clause  as  a 
means  of  protecting  the  quality  picture  of  the  manufacturer's  brand  in  the  con- 
sumer's eyes.  That  the  institution  of  a  similar  price-limiting  plan  was  merely 
to  discourage  the  advertising  of  its  products  at  uneconomically  low  or  below 
cost  prices  was  the  position  taken  by  General  Electric  Company  in  Docket  8487 
(Initial  Decision,  pp.  11-14).  In  this  matter  respondent,  General  Electric  (GE), 
during  1959,  amended  its  cooperative  advertising  plan  by  stating  it  would  not 
contribute  to  any  dealer  advertising  which  mentioned  prices  below  those  listed 
for  specific  models  in  a  "minimum  prices  for  advertising"  schedule  (Initial 
Decision,  pp.  G-11).  After  a  hearing  on  the  Commission  complaint,  issued  May  28, 
1962,  it  was  found  that  this  requirement  (1)  resulted  in  discrimination  among 
competing  retailers  in  the  payment  of  promotional  allowances  in  violation  of 
Section  2(d),  amended  Clayton  Act,  and  (2)  tended  to  unduly  hinder  competi- 
tion and  restrain  trade  in  violation  of  Section  5,  FTC  Act  (Press  Release, 
14  March  1963). 

In  his  Initial  Decision  of  1  March,  1963,  the  Hearing  Examiner  said  that  while 
the  cooperative  advertising  plan  was  offered  to  all  retailers  "the  most  important 
and  productive  advertising  media  utilized  by  these  retailers,  namely,  the  adver- 
tising in  newspapers  of  respondent's  products  to  the  consuming  public  at  a  low 
competitive  price  has  been  denied  them".  He  went  on  to  say  : 
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What  GE  has  accomplished  by  means  of  its  plan  is  to  deny  a  substantial 
number  of  retailers  the  benefits  of  cooperative  advertising  payments  unless 
they  adhere  in  their  advertising  to  a  pricing  schedule  which  is  not  of  their 
choosing  or  desire.  And  is,  in  fact,  one  which  they  cannot  possibly  use  be- 
cause of  the  highly  competitive  nature  of  their  market.  This  is  not  a  proper 
basis  for  proportional  availability  under  2(d)  of  the  Robinson-Patman  Act. 
The  restrictions  in  tlie  plan  make  it  effectively  unavailable  to  those  retailers 
who  wish  to  or  must  remain  competitive  pricewi.se  on  GE'.s  products.  *  *  * 
(Initial  Deci.sion,  p.  18). 
And  further,  on  page  25,  he  continued  his  analysis  by  stating  : 

The  introduction  of  the.se  minimum  prices  for  reimbursement  for  coopera- 
tive advertising  was,  however,  clearly  designed  and  intended  to  attempt  to 
eliminate  lower  priced  advertising  and  consequently  constitutes  an  attempt 
by  respondent  to  tamper  with  the  prices  of  its  retailer  dealers  which  it  had 
no  right  to  do.  U.S.  v.  Socony-Vacuum  Co.,  Inc.,  310  U.S.  150  (1940)  ;  See  also 
Plymouth  Dealers  Ass'n.  of  Northern  California  v.  U.S.,  279  F2d  128  (9th 
Cir.,  1960).  The  success  of  the  plan  in  stabilizing  the  prices  at  which  the 
dealers  sold  is  not  the  determining  factor  as  to  whether  the  plan  violates 
Section  5  but  whether  the  plan  as  a  whole  interferes  with  'the  freedom  to 
sell  in  accordance  with  their  own  judgment.'  Kiefer  Stewart  Co.  v.  Joseph 
E.  Seagram  i6  Sons,  340  U.S.  211,  213  (1951). 
After  oral  argument  on  cross  appeals  from  the  initial  decision,  by  minute  of 
26  February,  1964,  the  GE  complaint  was  dismissed  without  adjudication  of  the 
issues  involved.  In  the  dismissal  order  the  Commission  indicated  that  the  record 
was  not  adequate  to  enable  an  informed  determination  on  the  merits.  Rather 
than  remanding  for  the  taking  of  further  evidence  the  Commission  considered 
"that  the  public  interest  would  be  better  served  by  instructing"  the  staff  to  main- 
tain a  close  scrutiny  of  GE's  Cooperative  Merchandising  Plans.  Sub-sequent  in- 
vestigation determined  that  GE  had  abandoned  the  challenged  provisions  in 
its  merchandising  plans  relating  to  the  obtaining  of  cooperative  advertising  pay- 
ments. 

As  noted  previously,  we  know  of  no  adjudicated  cases  in  which  the  operation 
and  probable  effect  of  ACB's  proposal  has  been  considered  by  the  Commission 
or  the  courts  under  applicable  antitrust  laws.  We  take  the  position,  however,  that 
an  offered  advertising  allowance  would  not  be  available  to  all  customers  of  a 
manufacturer-sponsor  becau.se  of  the  condition  imposed  by  the  proposed  clause 
on  the  basis  of  the  Commission  decision  in  refusing  to  accept  compliance  reports 
in  the  so-called  "electric  shaver"  (Sperry  Rand  Corp.,  D-6701 ;  Schick,  Inc., 
D-6892;  Ronson  Corp.,  D-7066;  and,  North  American  Phillips  Co.,  D-6900) 
and  the  rejection  of  reports  of  compliance  in  the  so-called  "apparel  industry" 
cases  (for  example,  Bali  Brassiere  Company,  Inc.,  Docket  C-705,  File  No.  611 
0507-1,  p.  74). 

In  the  "electric  shaver"  cases,  the  Compliance  Division  recommended  rejec- 
tion of  submitted  compliance  reports,  each  respondent  having  a  similar  plan  in 
operation,  because  cooperative  advertising  reimbursements  were  not  available 
to  all  competing  customers  since  none  would  be  given  those  who  advertise  and 
sell  at  prices  lower  than  the  suggested  retail  price.  The  view  was  taken  that 
the  condition  imposed  did  not  insure  the  proper  display  or  sale  of  a  product  but 
was  de.signed  solely  to  discourage  price  competition,  probably  the  most  important 
aspect  in  competitive  selling.  The  defect  was  not  cured  by  the  fact  that  a  custo- 
mer was  able  to  get  the  promotional  allowance  by  not  mentioning  price.  Even 
though  the  program  would  be  thus  available,  it  was  not  available  on  propor- 
tionally equal  terms  since  one  retailer  could,  while  another  could  not,  advertise 
the  price  at  which  he  sold.  This  po.sition  was  adopted  by  the  Commission. 

In  the  "apparel  industry"  cases,  many  respondents  .submitted  compliance  re- 
ports which  included  similar  conditions.  The  most  common  nhraseology  condi- 
tioning reimbursement  for  dealer  advertising  was  upon  the"  advertised  prices 
being  at  the  "retailer's  regular  price",  but  there  were  variations.  The  Bureau 
of  Restraint  of  Trade,  in  a  memorandum  to  the  Commission  under  date  of  18 
February,  1966,  reported  that  many  manufacturers  contend  that  the  reason 
for  inserting  these  provisions  was  to  protect  their  reputation  in  the  market- 
place:  the  similarity  to  ACB's  reasoning  in  this  respect  is  unmistakable.  The 
Division  recommended  that  respondents  be  advised  that  the  Commission  had 
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determined  that  provisions  which  limit  the  prices  at  which  goods  may  be 
advertised  have  the  potential  for  resale  price  maintenance  and  preventing  the 
availahilitv  of  allowances,  and  therefore  unacceptable  in  reports  of  compliance 
(Docket  C-TO"),  File  No.  611  0507-1,  pp.  60-64).  This  position  was  adopted  by 
the  Commission  and  respondents  so  notified. 

Subsequently  respondent,  Bali  Brassiere,  reported  that  it  had  eliminated  from 
its  promotional  plan  the  objectionable  words  "at  regular  prevailing  prices"  and 
had  added  a  provision  substantially  to  the  following  effect: 

This  plan  is  not  applicable  to  advertisements  offering  merchandise  as 
"closeouts",  "discontinued  lines",  "special  bargains",  "sale",  "special  pro- 
motion", "clearance"  or  "irregiilars"  or  to  adverti.sements  similarly  charac- 
terized or  to  advertisements  offering  June  or  January  special  promotional 
merchandise. 

This  was  received  and  filed  as  respondent's  report  of  compliance  on  6  October, 
1966,  (File  No.  611  0507-2-2). 

In  our  view  a  requirement  that  all  advertising  to  be  eligible  for  reimbursement 
under  a  cooperative  advertising  program  must  not  advertise  products  "at  a  price 
below  the  retailer's  whosesale  price"'  makes  reimbursement,  in  fact,  unavailable 
to  comi>eting  customers  who  occasionally  do  sell  at  prices  not  consonant  with 
the  limitation  imposed.  Price  advertising  is  an  essential  part  of  the  .selling  process 
and  the  retailer  who  is  able  to  advertise  the  price  at  which  he  sells,  and  be  reim- 
bursed therefore,  has  a  distinct  competitive  advantage  over  his  competitor  who 
is  not  reimbursed  for  advertisements  listing  the  price  at  which  he  sells.  The 
proposed  limitation  would  tend  to  discourage  price  competition  even  though  the 
supplier  cannot  legally  control  resale  prices.  To  add  to  the  manufacturers  right  to 
engage  in  cooperative  advertising  with  customers  the  authority  to  control  resale 
prices,  by  a  clause  requiring  that  sale  price  advertising  must  be  at  or  about  a 
fixed  sum,  would  give  him  a  right  not  included  in  the  statute  and,  we  feel,  extend 
its  oi>eration,  by  construction,  beyond  its  meaning  when  interpreted  with  the 
view  to  ascertaining  the  legislative  intent  in  its  enactment. 

In  interpreting  the  many  interdictions  of  the  amended  Clayton  Act  we  are 
guided  by  Justice  Frankfurter's  admonition  "to  reconcile  such  interpretation  .  .  . 
with  the  broader  antitrust  policies  that  have  been  laid  down  by  Congress." 
Automatic  Canteen  Co.  v.  F.T.C..  346  U.S.  61,  74.  Such  policies  include,  of  course, 
an  absolute  prohibition  against  unlawful  tampering  with  the  pricins;  structure 
of  customers  or  comiietitors.  While  price  fixing  or  resale  price  maintenance  in 
the  classic  sen.se  may  not  be  involved  in  this  request,  there  does  appear  to  be  a 
form  of  price  restriction  or  tampering  present.  The  advertising  of  a  price  is  an 
offer  to  sell  at  that  price,  and,  we  submit,  an  attempt  to  control  the  price  at 
which  a  retailer  advertises  an  article  is  an  attempt  by  indirection  to  control  the 
resale  price  of  that  article.  In  TLS.  v.  Parke.  Davis  ami  Co.,  ,362  U.S.  29,  the  court, 
while  recognizing  the  traditional  right  of  customer  .selection,  disapproved  meas- 
ures taken  in  agreement  with  independent  wholesalers  to  control  retailer  )>rice 
advertising.  Here,  the  incipiency  test  laid  out  in  F.T.C.  v.  Motkm  Pictures  Adrer- 
tiamg  Service  Co.,  344  U.S.  392.  was  applicable  since  the  practices  "when  full 
blown"  would  violate  the  Sherman  Act. 

On  the  basis  of  the  foregoing  comments  and  conclusions  we  believe  that  the 
Commission's  interpretation  of  Section  2(d)  in  the  "electric  shaver"  and  "apparel 
industry"  ca.ses.  as  well  as  the  interpretation  of  Section  5  in  the  latter  group, 
is  compatible  with  broad  antitrust  objectives  and  that  institution  by  ACB  of 
the  proposed  clause  in  client's  cooperative  advertising  agreements  would  do 
violence  to  those  principles.  We  are  mindful  of  the  Commission's  position  in 
the  "apparel  indii.'^trii"  cases  (restrictions  which  prohibit  the  characterization 
of  customer  offers),  in  Honeywell,  Inc.,  File  No.  683  7063  (Advertising  which 
will  not  damage  a  seller's  prestige)  and  in  Independent  Garage  Owners  of 
America.  Inc..  Fi'e  No.  6S3  7097  (below  cost  advertisin.g  for  limited  periods  of 
time).  It  would  seem  likely  a  suggestion  that  similar  langua.se  substitution,  as 
was  done  in  the  latter  advisory  opinion,  for  ACB's  loss  leader  provision  mi.cht 
be  pertinent  here.  However,  because  ACB  initially  confined  its  n^quest  to 
inclusion  of  the  specific  clause  in  merchandising  agreements,  we  do  not  recom- 
mend such  action  at  this  time.  There  will  be  another  time  and  another  request 
where  the  substitution  will  be  more  appropriate. 
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A  draft  letter  for  the  Secretary's  signature  by  direction  of  the  Commission 
informing  the  requesting  party  of  the  Commission's  decision  in  this  matter  is 
attached.  Also  attached  is  a  draft  press  release  for  publication  if  directed. 
Respectfully  submitted. 

Richard  B.  McMahill, 

Attdmcy-Adviser, 
Division  of  Adiiisory  Opinions,  Bureau  of  Industry  Guidance. 
Approved : 

Arthur  R.  Woods, 
Acting  Chief,  Division  of  Advisory  Opinions, 

Bureau  of  Industry  Guidance. 
Chalmers  B.  Yarley, 
Director,  Bureau  of  Industry  Guidance. 
Concurrence : 

Digest  approved    for    publication : 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices, 

Bureau  of  Restraint  of  Trade. 
William  F.  Jibb, 
Director,  Office  of  Information. 
RuFUS  E.  Wilson, 
Chief,  Division  of  General  Trade  Restraints, 

Bureau  of  Restraint  of  Trade. 

Inclusion  of  Provision  in  Cooperative  Advertising  Agreements  Limiting 

Price  Advertising  by  Retailers 

The  Commission  recently  rendered  an  advisory  opinion  regarding  a  pro- 
posal to  include  the  following  statement  in  cooperative  advertising  agreements 
to  be  drafted  by  the  requesting  party  for  use  by  manufacturer-clients  for  the 
purpose  of  placing  a  restriction  on  price  advertising  practices  by  their  retailer- 
cu.stomers : 

Dealer  advertising  will  not  qualify  for  cooperative  reimbursement  if  it 
is  featured  at  a  price  below  the  retailer's  wholesale  price  (loss  leader 
type)  since  such  advertising  tends  to  lower  the  quality  image  of  the  prod- 
uct in  the  consumer's  mind. 

The  requesting  party  explained  that  this  provision  is  intended  to  assist  manu- 
facturer-clients to  protect  the  quality  of  their  brand  image  through  provid- 
ing them  with  the  means  for  limiting  the  payment  of  promotional  allow- 
ances to  those  retailer-customer  advertisements  which  mention  price  at  or  above 
the  retailer's  wholesale  price  level.  He  took  the  position  that  such  limitation 
would  not  affect  any  retailer's  markup  picture. 

The  Commission  advised  that  although  it  appreciates  the  desire  of  manu- 
facturers to  avoid  cooperating  in  promotional  activities  which  they  feel  may 
do  violence  to  their  corporate  prestige,  it  could  not  give  its  approval  to  the 
proposed  inclusion  of  a  price-limiting  provision  in  cooperative  advertising  agree- 
ments. The  reason  for  this  action  is  that  inherent  in  such  provision  is  a 
strong  possibility  that  payments  of  discriminatory  promotional  allowances  and 
the  unlawful  fixing  or  maintaining  of  resale  prices  might  result  if  the  proposal 
is  put  into  operation. 

The  Commission  further  pointed  out  that  implementation  of  such  a  pro- 
vision in  cooperative  advertising  agreements  has  the  potential  of  restricting 
the  availability  of  promotional  allowances  and  other  payments  generally.  Such 
potential  restriction  results  from  the  requirement  that  reimbursable  customer 
promotions  must  adhere  to  a  price  not  below  an  arbitrary  figure.  This  restric- 
tion disfavors  the  customer  who  occasionally  may  advertise  a  seller's  products 
at  a  price  not  consonant  with  the  limitation  imposed  and  favors  the  compet- 
ing customer  who  will  adhere  to  a  price  pattern  agreeable  to  the  seller. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  di- 
gests of  advisory  opinions,  this  news  release  is  the  only  material  of  public 
record.  The  advisory  opinion  itself  and  all  background  papers  are  confidential 
and  are  not  available  to  the  public. 
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Federal  Trade  Commission, 

Washington,  D.C. 
Re  File  No.  693  7045. 
Mr.  Arthur  S.  Fay, 
The  Advertising  Checking  Bureau,  Inc., 
Neiv  York,  N.Y. 

Dear  Mr.  Fay  :  This  is  in  f urtlier  reference  to  your  request  of  August  27,  1968, 
for  an  advisory  opinion  regarding  your  proposal  to  include  the  following  state- 
ment in  cooperative  advertising  agreements  drafted  for  use  by  manufacturer- 
clients  for  the  purpose  of  placing  a  restriction  on  price  advertising  practices  by 
their  retailer-customers : 

Dealer  advertising  will  not  qualify  for  cooperative  reimbursement  if  it  is 
featured  at  a  price  below  the  retailer's  wholesale  price  (loss  leader  type) 
since  such  advertising  tends  to  lower  the  quality  image  of  the  product  in  the 
consumer's  mind. 
It  is  understood  that  your  proposal  is  intended  to  assist  your  manufacturer- 
clients  to  protect  the  quality  of  their  brand  name  image  through  providing  a 
means  of  limiting  the  payment  of  promotional  allowances  to  those  retailer  ad- 
vertisements which  mention  price  at  or  above  the  retailer's  wholesale  price  level. 
Your  position  is  that  such  limitation  would  not  affect  any  retailer's  markup 
picture. 

Although  the  Commission  appreciates  that  maunfacturers  desire  to  avoid 
cooperating  in  promotional  activities  which  they  feel  may  do  violence  to  their 
corporate  prestige,  the  Commission  cannot  approve  the  proposed  inclusion  of  a 
price-limiting  provision  in  cooperative  advertising  agreements.  This  position  is 
taken  for  the  reason  that  inherent  in  such  provision  is  a  strong  possibility  that 
payments  of  discriminatory  promotional  allowances  and  the  unlawful  fixing  or 
maintaining  of  resale  prices  might  result  if  the  plan  is  put  into  operation. 

Implementation  of  a  provision  such  as  you  have  suggested  in  cooperative 
advertising  agreements  has  the  potential  for  restricting  the  availability  of  co- 
operative advertising  allowances  and  other  promotional  payments  generally. 
Such  potential  restriction  results  from  the  requirement  that  reimbursable  cus- 
tomer promotions  must  adhere  to  a  price  not  below  the  retailer's  wholesale  price. 
This  restriction  disfavors  the  customer  who  occasionally  may  advertise  a  seller's 
products  at  a  price  not  consonant  with  the  limitation  imposed  and  favors  the 
competing  customer  who  will  adhere  to  a  pricing  pattern  agreeable  to  the  seller. 
By  direction  of  the  Commission. 

Joseph  W.  Shea,  Secretary. 

The  Advertising  Checking  Bureau,  Inc., 
Co-op  Advertising  Audit  &  Payment  Division, 

Neiv  York,  N.Y.,  August  21,  19G8. 
Mr.  FliANCis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices, 
Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Mayer  :  Although  we  understand  a  manufacturer  may  not  normally 
insist  that  his  retailers  feature  merchandise  at  a  "suggested  price"  under  a 
cooperative  advertising  plan  because  it  might  possibly  lead  to  discrimination 
against  certain  classes  of  retailers,  the  manufacturer  certainly  wants  to  protect 
the  quality  of  his  brand  image  through  such  plans.  Therefore,  we  would  like  to 
request  an  advisory  opinion  from  the  Commission  on  the  inclusion  of  the  follow- 
ing statement  in  such  plans  to  give  the  manufacturer  the  type  of  protection 
he  seeks : 

Dealer  advertising  will  not  qualify  for  cooperative  reimbursement  if  it 
is  featured  at  a  price  below  the  retailer's  wholesale  price  (loss  leader  type) 
since   such   advertising  tends  to  lower  the  quality  image  of  the  product 
in  the  consumer's  mind. 
It  would  seem  to  us  that  such  a  limitation  on  price  features  would,  in  no 
way,  affect  the  level  of  markup  a  retailer  decided  to  place  on  his  merchandise  and 
since  it  is  reasonable  to  expect  that  all  dealers  are  in  business  to  make  a  profit, 
advertising  of  products  heloiv  the  dealer's  wholesale  cost  would  create  an  unfair 
quality  picture  of  the  manufacturer's  brand  in  the  consumer's  eyes. 
We  would  appreciate  the  Commission's  opinion. 
Very  truly  yours, 

Arthur  S.  Fay. 
Manager,  Co-op  Audit  and  Payment  Division. 


1521 

NOVEMBEE   12,   1968. 

Re  Groveton  Paper  Co.,  Docket  No.  6592. 

From  :  James  M.  Nicholson. 

To  :  Commissioner  Dixon,  Bureau  of  Restraint  of  Trade. 

I  request  tliat  tliis  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  Memorandum. 

Memorandum 


To :  Commission. 

From  :  James  M.  Nicholson. 

Subject :  Groveton  Paper  Co.,  Docket  No.  6592. 

Pursuant  to  direction,  the  stafE  has  submitted  its  report  and  recommendations 
as  to  how  we  should  proceed  with  respect  to  outstanding  2(d)  orders  in  light 
of  the  Fred  Meyer  decision.  After  discussing  the  background  and  applicable 
precedents,  the  staff  concludes  that  the  probability  is  that  the  Commission 
could  not  successfully  apply  the  Meyer  doctrine  to  previous  orders  without 
some  form  of  notice  and  opportunity  to  be  heard  whether  through  reopening 
of  said  orders  or  through  other  procedures. 

I  am  inclined  to  agee,  though  1  must  confess  to  some  doubt  on  this  score 
as  most  of  the  precedents  cited  by  the  staff  deal  with  situations  in  which 
a  new  interpretation  was  later  placed  upon  an  order  which  differed  from 
that  in  effect  at  the  time  the  order  was  issued  and  not  with  a  situation  where 
an  appellate  court  had  given  a  new  construction  of  the  statute  on  which  the 
orders  were  based.  Here  the  staff  notes  that  there  are  no  precedents  directly  in 
point. 

However,  the  staff  would  avoid  an  immediate  resolution  of  this  legal  question 
by  proposing  two  alternative  methods  of  procedure  short  of  meeting  the  question 
head-on.  First,  it  would  wait  until  issuance  of  the  revised  advertising  allowance 
guides  and  then  use  on  Order  to  File  a  Special  Report  wnth  each  of  the  re- 
spondents under  order  to  determine  the  manner  of  compliance  with  the  order, 
whether  further  corrective  action  is  necessary  and  whether  reopening  or  modifi- 
cation of  orders  is  appropriate.  ThiSt  would  permit  respondents  to  conform 
with  the  Guides  if  they  so  desire.  Its  second  alternative  would  be  to  send  a 
letter  to  each  respondent  advising  that  their  "statuory"  compliance  standards 
would  in  the  future  be  expected  minimally  to  conform  to  Meyer  and  the  Guides. 

The  staff  favors  the  first  approach  and  so  do  I.  In  view  of  the  magnitude 
of  the  task  and  the  manpower  requirements,  this  seems  to  me  to  be  an  intelligent 
solution  to  the  problem  which  will  discharge  our  responsibilities  to  secure 
compliance  with  the  court  opinion,  while  at  the  same  time  avoiding  what  we 
can  hope  will  turn  out  to  be  an  unnecessary  confrontation  over  a  difficult 
procedural  question. 

I  move  we  adopt  the  staff's  first  recommendation. 

Memorandum 

September  25,  1969. 
To:  Commission. 

From  :  Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 
Subject :  Groveton  Paper  Co.,  Docket  No.  6592.  Recommendation  re,  the  appli- 
cation of  the  theory  in  Fred  Meyer  to  previously  issued  orders. 

This  is  in  response  to  the  Commisision's  Minute  dated  April  17,  1968.  re- 
questing recommendations  as  to  how  the  Commission  should  proceed  with  re- 
spect to  outstanding  orders  affecting  Section  2(d)  of  the  Clayton  Act,  as 
amended,  in  light  of  the  decision  of  the  United  States  Supreme  Court  in 
F.T.C.  v.  Fred  Meyer,  Inc.,  et  al.,  (Slip  opinion  March  18,  1968). 

Because  of  the  particular  responsibilities  of  this  Division  in  relation  to  the 
processing  of  compliance  with  Commission  orders,  this  memorandum  examines 
the  compliance  effect  on  Commission  orders  issued  prior  to  the  judicial  inter- 
pretation in  Fred  Meyer,  of  Section  2(d)  of  the  Clayton  Act,  as  amended.  In 
said  opinion  the  Supreme  Court  ruled  that  the  word  "customers"  in  Section 
2(d)  includes  retailers  who  buy  through  wholesalers  and  who  compete  with  a 
direct  buyer  in  the  resale  of  the  suppliers'  products. 

A  listing  of  those  outstanding  Commission  orders  issued  under  Section  2(d) 
which  are  believed  to  be  substantially  affected  by  Fred  Meyer  has  been  com- 
piled. In  making  this  compilation,  a  total  of  two  hundred  and  forty-six  (246) 
matters  involving  statutorily  phrased  2(d)  orders  have  been  reviewed.  The  2(d) 
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matters  not  so  revieweti  include  instances  wtierein  the  Coramisision's  complaint 
was  dismissed  or  the  Commission's  order  was  subsequently  set  aside;  matters 
wherein  the  order  to  cease  and  desist  is  not  finial  because  of  pending  appeal :  and 
the  group  of  2(d)  orders  issued  against  members  of  the  garment  industry.  Addi- 
tionally, the  Section  5-2 (d)  inducement  eases  were  not  considered  in  this  review 
l>ec-ause  the  orders  involved  are  not  statutorily  phrased  2(d)   orders. 

Of  the  two  hundred  and  forty-six  (246)  2(d)  matters  that  have  been  reviewed, 
a  total  of  one  hundred  and  ninety-eight  (198)  cases  have  been  included  in  the 
tinal  compilation.  These  include  thirty-eight  (38)  pre-Finality  Act  orders,  and 
one  lumdred  and  sixty  (160)  post-Finality  Act  orders.  Five  of  the  pre-Finality 
Act  orders  have  been  enforced.  The  forty-eight  (48)  cases  excluded  from  this 
listing,  because  in  this  Division's  opinion  they  would  not  be  clearly  affected  by 
the  Fred  Meyer  decision,  comprise  the  following:  (a)  Matters  wherein  the  record 
(i.e.,  complaint,  findings,  decision,  and  order)  does  not  identify  the  class  or 
classes  of  customers  to  whom  or  through  whom  the  respendent  sells  its  products, 
e.g..  sales  are  said  only  to  have  been  made  to  customers  in  general  and  the  dis- 
crimination was  alleged  to  have  occurred  among  such  customers  in  general  (typi- 
cally older  cases)  ;  (b)  matters  wherein  the  record  indicates  that  historically  all 
respondent's  sales  are  made  directly  to  a  single  specified  class  of  customers 
(typically  retailers  in  the  jewelry  and  wearing  apparel  industries),  notwithstand- 
ing the  absence  of  corresponding  limitation  in  the  order  :  and  (c)  cases  which  are 
known  to  have  been  closed  for  the  reason  that  the  respondent  has  discontinued 
its  business  operations,  either  in  toto  or  in  pertinent  part. 

The  final  listing  of  one  hundred  and  ninety-eight  (1J>8)  cases  believed  to 
po.ssibly  be  affected  by  Fred  Meyer  is  attached  as  Appendix  A,^  and  attached  as 
Appendix  B  is  a  statistical  summary  wherein  the  cases  included  in  Api>endix  A 
are  classified  into  groupings  considered  helpful  for  present  purposes. 

We  believe  that  several  considerations  and  postulates  need  be  prospected  in 
order  that  the  complexity  of  the  problem  in  Meyer,  as  affecting  previously  entered 
orders,  is  appreciated,  and  more  importlantly.  that  a  decision  as  to  the  method 
to  be  employed  in  the  future  in  handling  compliance  with  these  orders  is  soundly 
premised. 

The  keystone  legal  issue  which  must  be  considered  is  whether  a  judicial  inter- 
pretation by  the  Supreme  Court  as  to  the  coverage  and  meaning  of  a  statute 
(Section  2(d)  of  the  Clayton  Act,  as  amended)  broadens  or  otherwise  affects 
a  respondent's  future  obligations  under  a  statutorily  phrased  order  entered 
prior  to  such  interpretation,  and  at  a  time  when  a  more  constricted  interpreta- 
tion of  the  statute  was  understood  by  both  parties. 

We  also  propose  to  discuss  whether  a  substantial  difference  exists  because  of 
the  entry  of  an  order  by  consent  rather  than  after  adjudication,  as  well  as  the 
significance  of  the  Commission's  past  approval  of  compliance  reports  inconsistent 
with,  or  containing  less  stringent  requirements  than  the  now  enunciated  Meyer 
doctrine. 

At  the  outset  we  wish  to  point  otit  that  we  have  discovered  no  case  law  which 
directly  or  clearly  supports  the  proposition  that  a  respondent's  obligations  under 
a  Commission  order  to  cease  and  desist,  which  tracks  the  statutory  language  of 
Section  2(d)  of  the  amended  Clayton  Act,  automatically  expand  with  an  ex- 
position of  the  statutory  standards  through  judicial  inteiiiretation. 

The  key  cases  which  deal  directly  with  the  propriety  of  interpretation  of  de- 
crees do  not  as  a  rule  involve  litigated  decrees,  but  rather  consent  decrees.  As  to 
whether  a  substantive  difference  exists  between  consent  decrees  or  those  entered 
after  adjudication,  the  Supreme  Court  has  suggesited  that  such  difference  is  one 
of  form  and  not  substance.  In  United  States  v.  Sivift  &  Co.,  et  al.,  286  U.S.  106 


^  Cases  nppearinsr  in  the  listinff  are  immbered  in  fairly  chronological  sequence,  and  are 
identified  by  name  and  docket  number  (the  latter  column  also  includes  the  statutp(s) 
involved).  With  the  exception  of  the  self-evident  product  identification,  the  additional 
information  included  for  each  listed  case  is  explained  as  follows  : 

Finalitii:  Specifies  the  date  of  the  Commission's  order  and,  when  appropriate,  the 
date  of  subsequent  affirmance  or  modification  ; 

J^^ntiirc  of  Order :  Indicates  whether  the  order  to  cease  and  desist  is  a  consent  order, 
or  an  order  entered  after  litijration.  hearings,  or  the  taking  of  evidence  or  testimony 
(including  stipulations  of  fact).  Additionally,  all  orders  may  be  considered  to  be  in 
the  standard,  statutory  form  unless  a  departure  therefrom  Is  specifically  noted  in  this 
column  ; 

Currrnt  Statun:  States  the  current  posture  of  the  case  regarding  Commission  action 
upon  the  report  of  compliance  or  any  supplemental  report  of  compliance,  and  the 
existence  of  pending  investigations  and  relevant  advisory  opinions  ;  and 

SItatus  Under  Fred  Mei/er:  Briefly,  a  statement  of  the  reason  why  the  case  is  believed 
to  be  affected  by  the  Fred  Meyer  decision. 
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(1932),  the  Court,  in  discussing  the  nature  of  a  consent  decree  issued  in  an 
antitrust  case,  specifically  rejected  the  argument  that  a  consent  decree  is  to  be 
treated  as  a  contract,  and  held  that  it  was  a  judicial  act.  It  would  appear  there- 
fore that  a  decree  or  order  does  not,  because  of  consent  vehicle  alone,  differ 
from  a  litigated  decree  or  order.  If  any  difference  is  perceptible,  it  seems  to  be 
based  on  the  concept  that  a  respondent  subject  to  a  consent  order  has  equitable 
considerations  which  may  militate  in  its  favor. 

For  example  in  United  States  v.  Atlantic  Rfg.  Co.,  360  U.S.  19  (1959),  the 
United  States  brought  suit  against  appellees  for  violation  of  the  Elkins  and  In- 
terstate Commerce  Acts.  The  suit  was  settled  by  a  consent  decree.  For  a  period  of 
sixteen  (16)  years,  the  decree  was  construed  by  both  parties  to  have  the  same 
meaning.  The  Government  finally  challenged  this  interpretation,  arguing  that 
the  terms  of  the  decree  supported  a  new  interpretation  just  as  well  as  the  old,  and 
that  the  new  interpretation  would  more  nearly  effectuate  the  purpose  of  the 
statutes  under  which  the  original  suit  was  brought.  In  making  it  clear  that  the 
issue  here  was  the  propriety  of  administrative  interpretation,  not  modification, 
the  Court  said  it  would  not  substantially  change  the  meaning  of  the  words  of  a 
decree  to  which  the  parties  had  consented  without  an  adjudication  of  the  issues. 
The  Court  specifically  said  : 

"Where  the  language  of  a  consent  decree  in  its  normal  meaning  supports  an 
interpretation  ;  where  that  interpretation  has  been  adhered  to  over  many  years  by 
all  the  parties,  including  those  government  officials  who  drew  up  and  adminis- 
tered the  decree  from  the  start;  and  where  the  trial  court  concludes  that  this 
interpretation  is  in  fact  the  one  the  parties  intended,  we  will  not  reject  it  simply 
because  another  reading  might  seem  more  consistent  with  Government's  reasons 
for  entering  into  the  agreement  in  the  first  place."  (at  23) 

In  United  States  v.  Tnt.  Harvester,  274  U.S.  693  (1927),  the  Government 
petitioned  the  Court  to  obtain  further  relief  under  an  outstanding  con.sent  decree. 
The  Court  refused  to  approve  a  construction  of  the  decree  which  "would  plainly 
be  repugnant  to  the  agreement  approved  by  the  court,  and  embodied  in  the  decree, 
which  has  become  binding  upon  all  parties,  and  upon  which  the  International 
Harvester  Company  has,  in  the  exercise  of  good  faith,  been  entitled  to  reply." 
(at  703) 

The  rationalization  of  these  cases  would  seem  to  militate  against  more  strin- 
gent interpretations  of  an  order  sans  reopening,  where  both  the  Government  and  a 
respondent  have  adhered  to  a  previous  interpretation  over  a  protracted  period  of 
time.  For  present  purposes  we  must  also  recognize  the  fact  that  the  Commission 
has  approved  many  compliance  reports  based  on  the  j)Te-Fred  Meyer  inter- 
pretation of  Section  2(d).  and  the  fact  that  the  Commission's  theory  of  viola- 
tion in  many  instances  was  plead  on  a  fact  premise  more  narrow  than  the  Meyer 
doctrine ;  e.g.,  discrimination  between  direct  buyers.  In  addition,  the  Commis- 
sion has  in  at  least  one  instance  issued  an  advisory  opinion  in  relation  to  an 
order  admitting  of  a  more  liberal  standard  of  compliance  than  now  statutorily 
imposed  by  Meyer.  The  Commission,  on  the  other  hand,  might  argue  that  the 
new  interpretation  of  the  word  "customers"  in  its  Section  2(d)  orders  would 
more  nearly  effectuate  the  meaning  of  the  statute  as  construed  by  the  Supreme 
Court.  We  note,  however,  that  the  Court  refused  a  similar  argument  in  the 
Atlantic  Rfg.,  Co.,  case,  although  there  made  in  a  different  fact  context  than  aris- 
ins-  out  of  the  current  Meyer  opinion. 

In  F.T.C.  V.  Standard  Brands,  Inc.,  189  F.  2d  510,  (2nd  Cir.  1951),  the  Com- 
mission issued  its  order  after  a  proceeding  in  which  the  Commission's  complaint 
charged  that  tbe  respondent's  sales  unlawfully  affected  competition  among  its 
customers.  The  complaint  did  not  charge,  nor  did  the  Commission  ultimately 
specifically  find,  that  the  respondent's  activities  had  had  any  unlawful  effects 
upon  the  respondent's  competitors  on  the  primary  level. 

The  Commission  later  conducted  hearings  which  indicated  tbat  the  respond- 
ent's activities  were  substantially  lessening  competition  between  Standard 
Brands  and  some  of  its  competitors,  and  thereafter  made  application  for  a 
decree  aflirming  and  enforcing  the  order.  The  Court  held  that  the  Commission's 
finding  of  substantial  lessening  of  competition  at  the  primary  line  level  did 
not  dovetail  with  the  coverage  of  the  Commission's  order.  The  Court  stated : 

"Perhaps  this  conclusion  may  seem  somewhat  formalistic.  For  the  Com- 
mission may  at  once  begin  a  new  proceeding  pursviant  to  a  complaint  charging 
violations  of  the  Act  as  to  Standard  Brands'  competitors  and,  in  such  a  pro- 
ceeding, the  Commission  may  properly  consider  the  evidence  heretofore  taken 
in  the  violation  hearing.  Nevertheless,  this  seeming  formalism  is  desirable  in 

36-138— 70— vol.  3 9TI 
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fairness  to  respondent  since,  in  such  a  new  proceeding,  it  may  be  able  to  offer 
evidence  proving  that  its  actions  were  not  unlawful  vis-a-vis  its  own  competitors." 
[at  513] 

The  language  in  Standard  Brands  takes  on  more  meaning  in  light  of  the 
Supreme  Court's  decision  in  F.T.C.  v.  Henry  Broch  dc  Co.,  368  U.S.  360  (1962). 
The  Broch  case  involved  a  pre-Finality  Act,  Section  2(c)  Clayton  Act  order. 
The  Court  of  Appeals,  on  petition  to  review,  limited  a  portion  of  the  order.  The 
Supreme  Court  held  that  the  Court  of  Api)eals  acted  inappropriately  and  pre- 
maturely in  limiting  that  portion  of  the  order  which  prohibited  acts  other  than 
tbose  which  the  respondent  was  shown  to  have  literally  perpetrated.  The  court 
held  that  such  overbroadness,  if  such  it  was,  could  be  considered  in  enforce- 
ment proceedings,  and  upheld  the  right  of  the  Commission  to,  in  its  discretion, 
formulate  a  remedy.  However,  the  Court  went  on  to  state : 

"Upon  any  future  enforcement  proceedings  the  Commission  and  the  Court  of 
Appeals  will  have  ready  at  hand  interpretative  tools — the  employment  of  which 
we  have  previously  sanctioned  for  use  in  tailoring  the  order,  in  the  setting  of  a 
specific  asserted  violation,  so  as  to  meet  the  legitimate  needs  of  the  case.  They 
will  ie  free  to  construe  the  order  as  designed  strictly  to  cope  icith  the  threat  of 
future  violations  identical  with  or  like  or  related  to  the  violations  which  Broch 
tvas  found  to  have  committed,  or  as  forhidding  no  activities  except  those  tvhich 
it  continued  tcould,  directly  aid  in  perpetuating  the  same  old  unlawful  practices 
Federal  Trade  Comm'n  v.  Cement  Institute,  333  U.S.  683,  727  [4  S.  &  D.  676].  They 
need  not — as  we  have  already  made  clear — read  the  order  as  denying  [367]  to 
Broch  the  benefit  of  statutory  defenses  or  exceptions.  Federal  Trade  Comm'n  v. 
Ruberoid,  supra,  at  475^76 ;  Federal  Trade  Comm'n  v.  National  Lead  Co.,  352 
U.S.  419,  426  [6  S.  &  D.  193].  Nor  need  the  order  be  construed  as  prohibiting  any- 
thing as  clearly  lawful  as  a  uniform  reduction  in  commissions.  And,  we  repeat, 
these  various  interpretive  aids  will  have  to  be  brought  to  bear  by  a  Court  of 
Appeals  upon  a  particular  practice  of  Broch,  and  will  have  to  yield  the  announced 
result  that  such  practice  violates  the  order,  before  Broch  can  be  subjected  to 
penalties  because  of  still  a  second  repetition  of  the  violation."  [at  366]  (Emphasis 
supplied. ) 

In  relation  to  post-Finality  Act  orders  the  Supreme  Court,  in  addition,  stated : 

"We  do  not  wish  to  be  understood,  however,  as  holding  that  the  generalized 
language  of  paragraph  (2)  would  necessarily  withstand  scrutiny  under  the  1959 
amendments.  The  severity  of  possible  penalties  prescribed  by  the  amendments  for 
violations  of  orders  which  have  become  final  underlines  the  necessity  for  fashion- 
ing orders  which  are,  at  the  outset.  suflBciently  clear  and  precise  to  avoid  raising 
serious  questions  as  to  their  meaning  and  application.  See  Labor  Board  v.  Express 
Pub.  Co.,  312  U.S.  426,  43.5^37;  Federal  Trade  Comm'n  v.  Cement  Institute,  333 
U.S.  683,  726  [4  S.  &  D.  676]  ;  Federal  Trade  Comm'n  v.  Morton  Salt  Co.,  334  U.S. 
37,  54  [4  S.  &  D.  716].  Compare  Neio  Haven  R.  Co.  v.  Interstate  Commerce 
Comm'n,  200  U.S.  361,  404;  Swift  &  Co.  v.  United  States,  196  U.S.  375,  400-401." 
[at  367] 

"We  feel  that  Standard  Brands  and  Broch  supplement  the  availability  of  an 
equitable  defense  to  a  pre-Meyer  respondent.  It  can  be  well  argued  from  such 
standpoint  that  many  i)ve-Meyer  complaints,  and  correspondingly  the  resulting 
orders,  were  substantially  premised  on  theories  of  violations  less  stringent  than 
the  Meyer  doctrine  and  that  a  statutorily  phrased  order  is  correspondingly  no 
broader  than  the  fact  structure  which  premised  its  issuance. 

Such  a  defense  would  not  be  available,  of  course,  to  respondents  bound  by 
orders  entered  under  different  circumstances.  In  any  case  where  an  order  has 
been  written  in  statutory  language,  and  the  complaint  and/or  findings  show  a 
record  basis  for  a  Fred  Meyer  type  of  situation,  the  Standard  Brands  and  Broch 
principles  might  not  prove  stumbling  blocks  to  enforcing  such  an  order,  because 
the  order,  in  the  light  of  the  complaint  and  findings,  could  be  interpreted  to  cover 
the  Fred  Meyer  type  of  situation. 

"While  we  recognize  the  possibility  of  the  above  occurrences,  it  nevertheless 
appears  to  be  true  that  most  orders  written  in  statutory  language  prior  to  Fred 
Meyer  were  not  preceded  by  a  record  basis  coextensive  with  the  Fred  Meyer 
theory.  In  addition  the  standards  of  compliance  reasonably  anticipated  under 
such  orders  did  not  require  the  kind  of  statutory  business  behavior  the  Supreme 
Court  has  now  said  is  necessary. 

Other  cases  exi^  which  bear  on  the  question  of  the  availability  of  equitable 
and  substantive  arguments  being  available  to  respondents  should  the  Commission 
attempt  to  apply  Meyer  to  past  orders,  even  if  the  application  would  be  made 
as  to  future  conduct  and  with  reasonable  notice. 
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In  F.T.C.  V.  NasJi  FincJi  Company,  288  F.  2d  407  (D.C.  Cir.  1961)  aud  Sperry 
Rand  v.  F.T.C,  288  F.  2d  403  (D.C.  Cir  1961),  au  attempt  by  the  ComiuLssion  to 
apply  post-Finality  Act  standards  to  orders  issued  prior  to  the  finality  amend- 
ment of  the  Clayton  Act  were  successfully  challenged.  In  these  cases,  however, 
the  Courts,  premised  their  conclusions  on  the  fact  that  the  suggested  construc- 
tion of  the  statutory  amendment  did  not  countenance  covei-age  of  pre-existing 
orders. 

In  a  very  recent  case.  National  Dairy  Products  Corporation  v.  Federal  Trade 
Commission,  Civil  Action  No.  1071-68  (D.D.C.  1968),  a  preliminary  injunction 
was  issued  against  the  Commission  by  the  District  Court  after  the  Commission 
attempted  to  substantively  interpret  the  order  prohibitions  against  asset  acqui- 
sitions so  as  to  include  a  there  defined  market  share  concept.  National  Dairy 
stated  in  its  complaint  that  it  was  asking  the  court  to  act  because  plaintiff  was 
subject  to  a  suit  for  civil  penalties  for  failure  to  obey  the  order  as  expanded 
through  administrative  interpretation,  and  that  plaintiff  was  consequently  en- 
titled to  immediate  relief.  The  court  agreed,  saying  in  the  injunction  that : 

"There  exists  between  the  parties  a  justiciable  controversy  in  respect  of  which 
the  plaintiff  is  entitled  under  the  Declaratory  Judgment  Act,  28  USC  2201-02 
to  a  declaration  of  its  rights  by  this  Court." 

However  valid  its  observations,  the  court  nevertheless  suggested  that  a  re- 
opening proceeding  would  provide  more  equitable  safeguards  to  the  affected 
respondent. 

Supporting  this  theory  is  Adhott  Lahoratories,  et  al.  v.  Gardner,  387  U.S.  136 
(1967).  There  the  Commissioner  of  Food  and  Drugs  issued  regulations  as  to 
labeling  and  advertising  of  drugs.  Violations  of  the  regulations  were  subject 
to  penalty.  Upon  challenge  the  Court  held  that  the  administrative  action  was 
properly  reviewable  because  it  would  affect  the  ".  .  .  day  to  day  business  of  .  .  . 
companies;  its  promulgation  put  petitioner  in  a  dilemma  that  was  the  very 
purposes  of  the  Declaratory  Judgment  Act  to  ameliorate."  [at  152] 

If  however  the  Commission  changed  the  compliance  necessary  under  existing 
2(d)  orders  without  reopening  and  modifying,  such  a  Commission  action,  though 
questioned,  may  not  technically  be  considered  ripe  for  judicial  action  in  a  court 

of  appeals.  Rettinger  v.  Federal  Trade  Commission,  F.2d  (2nd  Cir. 

1968),  Vulcanized  Ruther  and  Plastics  Company  v.  Federal  Trade  Commission, 
258  F.2d  684  (D.C.  Cir.  1958).  This  is  not  to  suggest  however,  that  such  a  re- 
determination of  compliance  standards  would  not  be  considered  justifiable  by  a 
District  Court  in  a  declaratory  judgment  proceeding. 

There  are  other  analogies  in  case  precedent  lending  credence  to  the  postulate 
that  courts  react  very  conservatively  with  respect  to  administrative  attempts 
to  expand  coverage  of  orders  beyond  what  may  be  considered  a  reasonable  and 
clearly  understood  relationship  between  the  questioned  acts  and  practices 
and  the  language  of  the  order  as  originally  postured  in  relation  to  such  acts 
and  practices.  U.S.  v.  International  Nickel  Co.,  203  F.  Supp.  739  ( S.D.N. Y. 
1962)  Ashville  Tobacco  Board  of  Trade,  Inc.  v.  F.T.C.  294  F.2d  619  (4th  Cir. 
1961),  Carter  Paint  Co.  v.  F.T.C.  333  F2d  654  (5th  Cir.  1964).  * 

In  exploring  the  possibility  of  applying  Meyer  to  previously  issued  statutory 
orders,  the  Meyer  decision  may  be  characterized  as  not  being  a  change  of  law 
but  rather  an  interpretation  of  what  the  statute  always  meant,  irrespective  of 
the  fact  that  less  stringent  concepts  may  have  motivated  past  enforcement.^  It 
may  be  argued  that  the  construction  by  the  Supreme  court  did  not  make  new 
law,  but  merely  clarified  the  meaning  of  the  statute,  and  the  Commission,  acting 
in  the  public  interest  must  expand  its  interpretation  of  such  orders  to  give  literal 


2  See  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  377  F.2d  (3rd  Cir.  1967),  re- 
versed on  other  grounds, U.S. (1968).  where  the  court  expressed  its  opinion  that 

retroactivity  should  be  determined  from  the  facts  of  a  particular  case,  having  in  mind  the 
purpose  which  the  new  rule  seeks  to  accomplish  and  the  comparative  benefits  and  evils  of 
retroactivity.  It  emphasized  that  in  civil  unlike  criminal  cases,  it  is  appropriate  to 
recognize  that  businessmen  must  rely  on  counsel,  who  are  in  turn  guided  by  the  existing 
precedents  in  making  decisions  in  relation  to  the  antitrust  laws  on  specific  business 
conduct.  The  theory  of  the  Court  of  Appeals  seems  to  have  been  that  when  a  party  has  relied 
upon  a  clear  and  established  doctrine,  and  the  retrospective  application  of  a  newly  declared 
doctrine  would  upset  that  justifiable  reliance  to  his  substantial  injury,  considerations  of 
justice  and  fairness  would  require  that  the  new  rule  be  applied  prospectively  only. 

3  It  should  be  noted  that  recent  Supreme  Court  decisions  involving  criminal  cases  have 
made  it  clear  that  the  theory  that  the  law  has  always  been  what  the  latest  case  for  tho 
first  time  declares  it  to  be,  i.e.,  the  Blackstonian  view,  must  yield  to  the  practical  reahzatioa 
that  conduct  had  occurred  in  reliance  on  earlier  rules  of  law,  e.g.,  Linkletter  v.  Walker, 
381  U.S.  618  (1965)  to  Mapp  v.  Ohio,  397  U.S.  643  (1961). 
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effect  to  the  intended  statutory  proscriptions.  Further,  the  equitable  concept  of 
estoppel  will  not  bar  the  Commission  from  so  applying  the  new  interpretation 
to  such  orders,  P.  LoriUnrd  v.  F.T.C.  18G  F.2d  52  (4th  Cir.  1950). 

I'ursuing  this  rationalization,  a  respondent  subject  to  a  statutorily  phrased 
order  is  arguably  bound  by  all  subsequent  and  expanding  statutory  interpreta- 
tions by  the  highest  Court  and  a  respondent  who  consents  to  such  an  order  con- 
sents to  such  a  judicial  probability.  Such  an  argument,  however,  suffers  from 
a  mathematical  deficiency  in  the  sense  that,  assuming  the  accuracy  of  our 
research,  no  such  literal  instance  has  been  found  in  existing  precedent. 

Our  conclusion  with  respect  to  the  application  of  legal  principles  to  the  present 
problem  is  that  the  rationalization  of  the  previously  cited  cases  militate  against 
the  probability  of  the  Commission  successfully  applying  Meyer  to  previous 
orders  without  some  form  of  notice  and  opportunity  to  be  heard  whether 
througli  reopening  of  said  orders  or  through  other  procedures. 

As  a  practical  consideration,  however,  the  Commission  has  approved  com- 
pliance reports  in  over  one  hundred  and  fifty  (150)  cases  where  the  standards 
of  compliance  do  not  measure  up  to  the  Meyer  requirements.  Minimally,  any 
attempt,  to  apply  Meyer  to  said  orders  must  countenance  the  requirements  of 
the  Section  3.61  of  the  Commission's  Rules.  In  Section  (a)  thereof  it  is  provided, 
inter  alia,  that  "The  Commission  will  review  such  reports  of  compliance  and  will 
advise  each  respondent  whether  the  actions  set  forth  therein  evidence  compliance 
with  the  Commission's  order." 

In  Section  ( d )  of  said  Rule  it  is  further  provided : 

"The  Commission  may  at  any  time  reconsider  its  approval  of  any  report  of 
compliance  or  any  advice  given  under  this  section  and,  where  the  public  interest 
requires,  rescind  or  revoke  its  prior  approval  or  advice.  In  such  event  the  re- 
spondent will  be  given  notice  of  the  Commission's  intent  to  revoke  or  rescind  and 
will  be  given  an  opportunity  to  submit  its  views  to  the  Commission.  The  Com- 
mission will  not  proceed  against  a  respondent  for  violation  of  an  order  with 
respect  to  any  action  which  was  taken  in  good  faith  reliance  upon  the  Com- 
mission's approval  or  advice  under  this  section,  where  all  relevant  facts  were 
fully,  completely,  and  accurately  presented  to  the  Commission  and  where  such 
action  was  promptly  discontinued  upon  notification  of  rescission  or  revocation  of 
the  Commission's  approval." 

The  previous  approval  of  lesser  compliance  standards  than  statutorily  imposed 
by  Meyer  would  make  it  incumbent  to  remove  such  prior  approval  as  a  precedent 
to  taking  any  action  designed  to  apply  Meyer  to  such  orders.  Correspondingly, 
and  aside  from  the  application  of  Meyer  to  said  orders,  it  would  seem  desirable, 
if  not  essential,  for  the  Commission,  as  a  minimimi,  to  make  it  clear  in  some 
form  of  notification  to  affected  respondents  that  such  previous  approval  of  com- 
pliance reports  will  not  in  any  way  militate  against  the  Commission's  future 
application  of  statutory  standards  to  respondents  under  outstanding  orders. 

In  summary,  therefore,  and  supplementing  our  previous  conclusion  as  to  the 
infirmities  of"  the  legal  position  supporting  any  attempt  to  summarily  apply 
Meyer  to  past  orders  by  way  of  future  compliance  requirements,  we  feel  that  it 
is  unnecessary  to  explore  the  various  procedural  mechanisms  which  might  be 
available  to  respondents  who  took  exception  to  any  such  attempt.  The  vehicles  of 
declaratory  judgment,  and  perhaps  appeal,  suggest  themselves  as  being  within 
the  framework  of  available  procedures.  Arguments  available  would  include  such 
as  the  following : 

ia)  Orders  entered  by  consent  admitted  of  no  violation  of  law  and  were 
necessarily  premised  on  the  acceptability  of  compliance  standards  then 
recognized. 

(ft)  The  framework  of  the  complaints  charged  law  violations  on  fact 
situations  not  countenanced  by  Meyer,  e.g.,  discriminataions  between  whole- 
salers or  between  direct  buying  retailers  and  the  orders,  despite  employment 
of  broad  statutory  language,  cannot  properly  apply  to  unanticipated  eventu- 
alities. . 

( c)  The  changed  interpretation  places  respondents  in  penalty  or  enforce- 
ment jeopardy  in  areas  never  reasonably  countenanced. 

id)  The  Commission  had  previously  recognized,  with  respect  to  other 
cases  and  in  its  rules,  that  where  confusion  as  to  coverage  of  an  order  exists 
the  fairest  procedure  is  to  reopen  said  order,  e.g.,  Molir  v.  F.T.C.  272  F.2d 
401  (9th  Cir.  1959)  ;  Section  3.72(b)  of  the  Commission's  Rules  dealing 
specifically  with  "changed  conditions  of  .  .  -  law  .  .  . :"  and  Section  11(b) 
of  the  Clayton  Act,  as  amended,  also  specifically  providing  for  reopening 
of  final  orders. 


1527 

KECOM  MENDED   PROCEDURES 

We  have  considered  various  approaches  whicli  the  Commission  might  take  to 
deal  with  the  problem  of  orders  in  relation  to  the  decision  in  Fred  Meyer. 

The  availability  of  the  reopening  procedure  is,  of  course,  apparent  but  would 
involve  in  all  probability  not  only  selected  instances  of  litigation  on  the  basis  of 
previously  referenced  theories  but  more  practically  entail  a  staff-manpower 
burden  for  which  the  Compliance  Division  and  we  believe  the  Bureau  of  Re- 
straint of  Trade  is  not  presently  equipped.  Any  reopening  process  would  more- 
over suggest  the  advisability  of  Commission  investigation  to  determine  what 
respondents  are  in  fact  doing  as  a  necessary  prelude  to  informed  decision.  We 
also  feel  that  action  looking  toward  rescission  of  previous  compliance  reports 
should  also  proiierly  entail  at  least  Commission  compliance  with  the  notice  and 
opportunity  requirement  of  Rule  3.61  (d). 

AVe  have  concluded  that  two  procedures,  in  the  alternative,  suggest  themselves 
as  being  of  practical  availability  under  all  of  the  circumstances. 

Alternative  1. — This  is  the  procedure  which  we  recommend.  Under  this  pro- 
posal the  Commission  would,  following  issuance  of  revised  2(d) -2(e)  guides, 
send  an  Order  to  File  a  Special  Report,  supported  by  Resolution  and  accompanied 
by  a  copy  of  the  guides  to  each  respondent  under  order.  In  appropriate  lan- 
guage the  Commission's  resolution  w^ould  recite  the  existence  of  the  previous 
order  and  compliance  report  approval.  In  addition,  appropriate  reference  to 
the  Supreme  Court's  opinion  in  Meyer  would  be  made.  The  resolution  would 
make  it  clear  that  the  Commission  is  investigating: 

(«)  to  determine  the  manner  and  extent  of  compliance  with  the  order. 
(6)  whether  corrective  action  with  respect  to  Sections  2(d)   or  2(e)   of 
the  Clayton  Act,  as  amended,  should  be  undertaken, 

(c)  whether  reopening  or  modification  of  orders  is  appropriate,  or 

(d)  whether  rescission  of  compliance  standards  previously  approved 
should  be  undertaken. 

We  believe  that  this  approach,  if  coupled  -Rith  a  requirement  to  file  the  special 
reix)rt  in  one  hundred  and  twenty  (120)  days,  disclosing  in  detail  all  aspects 
of  promotional  programs  in  effect  from  date  of  receipt  of  the  order  to  date  of 
filing  of  the  report,  will  have  the  following  facets : 

(a)  It  looks  to  the  disclosure  of  a  program  which  can  be  implemented  or 
altered  afier  receipt  of  the  order  to  file  the  report  or  in  any  event  the 
program  which  is  then  in  effect. 

(&)  It  permits  a  respondent  to  conform  a  program  to  Meyer  if  it  so 
elects. 

(c)  It  will  provide  the  Commission  with  a  fact  premise  upon  which  to 
evaluate  the  need  for  and  manner  of  corrective  action  on  a  per  case  basis. 

We  recognize  that  this  procedure  would  really  be  forestalling,  at  leas-t  for  a 
time,  the  need  for  definitive  appraisal  of  the  basic  question  as  to  Meyer's  appli- 
cability to  each  of  these  orders.  However,  we  do  feel  that  the  procedure  has 
prophylactic  overtones  which  may  key  respondents  into  taking  the  needed  steps 
to  conform  their  programs  to  statutory  standards.  It  also  will  inform  the  Com- 
mission as  to  what  each  respondent  is  in  fact  doing. 

Alternative  2. — This  procedure  is  basically  premised  on  the  consideration  that 
Meyer  cannot  properly  be  applied  to  the  preponderance  of  previously  entered 
orders,  and  that  it  is  desirable  to  avoid  the  prodigious  burden  of  reopening  all 
of  the  affected  orders  or  going  through  the  also  considerable  and  time  consum- 
ing processes  of  Alternative  1. 

It  would  entail  the  Commission's  sending  a  letter  notification  to  affected 
respondents  citing  the  background  of  the  order  and  Meyer  opinion  and  advising 
respondent  that  its  "statutory"  compliance  standards  would  in  the  future  be 
expected  to  minimally  conform  to  the  Court's  opinion  in  Meyer  and  the  instruc- 
tions of  the  accompanying  guides.  No  further  report  would  be  required  although 
this  fact  would  not  be  specifically  mentioned. 

This  approach,  we  recognize,  is  substituting  notice  and  suggestion  for  more 
positive  action.  However,  it  also  recognizes  the  practical,  legal  and  manpower 
problems  of  endeavoring  to  do  more. 

In  recommending  Alternative  1  we  apprise  the  Commission  of  the  fact  that 
the  Compliance  Division  has  but  one  man  assigned  to  the  whole  area  of  2(d) 
orders  and  the  present  overall  case  load  does  not  practically  admit  of  our 
ability  to  assign  more  men  to  this  area,  despite  an  existing  backlog.  If  Alter- 
native 1  is  adopted,  and  the  garment  orders  are  excluded,  I  recommend  that 
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at  least  eight  experienced  attorneys  be  identifiably  assigned  to  handle  this 
project  from  the  standpoint  of  analyzing  the  required  reports.  We  know  from 
experience  that  precise  analysis  of  2(d)  programs  is  most  frequently  a  com- 
plex problem  and  with  the  suggested  number  of  attorneys  the  per  attorney 
case  load  would  still  exceed  twenty  (20). 

In  conclusion,  I  again  point  out  that  we  have  not  frontally  included  in  our 
consideration  of  this  problem  the  in  excess  of  three  hundred  (300)  2(d)  orders 
outstanding  in  the  garment  industry.  Compliance  with  the.se  matters  is  being 
handled  by  the  Division  of  Discriminatory  Practices.  We  are  advised  that  these 
orders  eventuated  from  an  industry  structure  in  which  the  suppliers  generally 
do  business  directly  with  the  "customers"  and  that  intermediaries  are  not  the 
rule.  This  structural  setting  aside,  however,  we  view  the  garment  matters  as 
presenting  identical  legal  problems  insofar  as  the  application  of  the  Meyer 
doctrine  is  concerned.  Because  of  the  structural  differences  existing  in  the 
garment  industry,  we  believe,  that  for  present  purposes  and  in  the  absence  of 
some  future  compelling  reason,  such  cases  should  be  excluded  from  Alternative  1, 
if  such  is  adopted. 

In  recommending  Alternative  1,  and  assuming  the  garment  orders  are  ex- 
cluded, the  number  of  special  reports  would  approximate  one  hundred  and 
ninety-eight  (198). 

As  we  understand  the  present  practice  with  respect  to  clearance  of  Section 
6  orders  to  file  reports  by  the  Bureau  of  the  Budget,  it  does  not  countenance 
clearance  of  these  questionnaires  since  the  nature  and  scope  of  the  investiga- 
tion would  include  the  consideration  as  to  whether  each  recipient  is  violating  the 
Clayton  Act,  as  amended,  or  an  order.  [Memorandum  of  the  Chairman,  Septem- 
ber 27,  1963,  p.  2,  par.  1,  "Re  Investigations  Under  Section  6(b)  of  the  Federal 
Trade  Commission  Act ;  Orders  to  File  Special  Reports." ]i 

In  conclusion,  we  stress  our  observation  that  the  effectiveness  of  Alternative 
1  is  directly  related  to  the  Commission's  ability  to  assign  adequate  manpower  to 
this  project. 

Respectfully  submitted. 

Joseph  J.  Gercke, 
Chief,  Co)npTiancc  Division. 
Bureau  of  Restraint  of  Trade. 

Approved : 

♦WrLMER  L.  TiNLET, 

Assistant  Director, 
Bureau  of  Restraint  of  Trade. 

♦Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 

•As  Is  apparent  from  the  foregoing  careful  analysis  there  are  serious  questions  as  to 
whether  the  Meyer  interpretation  can  properly  be  applied  to  previously  entered  orders, 
even  after  notice  and,  where  appropriate,  the  recision  of  previously  approved  compliance 
reports.  That  Interpretation  of  the  law  clearly  applies  to  the  current  activities  of  re- 
spondents, however,  and  we  believe  that  the  Commission's  position  at  this  time  should 
be  that  it  also  applies  to  previously  entered  orders  which  involve  sales  to  wholesalers  and 
retailers. 
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Appendix  B 
statistical  summary  of  listed  cases 

A.  Nature  of  Order : 

1.  Consent:  130. 

2.  Non-consent  (includes  stipulated  facts  and  litigated  cases)  :  68. 

B.  Finality: 

1.  Final:  165  (includes  5  judicially  enforced  pre-Finality  Act  cases),  includes: 

(a)  Consent:  111. 

(b)  Non -consent:  54. 

2.  Non-final  (pre-Finality  Act)  :  33,  includes: 

(c)  Consent:  19. 

(ft)   Non-Consent:  14. 

C.  Consistency  of  order  with  statute: 

1.  Standard  statutory  order:  122,  includes: 

(c)  Consent   (final)  :  74. 

(b)  Consent  (non-final)  :  6. 
(o)  Non-consent  (final)  :  30. 

(d)  Non-consent  (non-final)  :  12. 

2.  Non-^standard  orders  (departures  from  the  standard  are  noted  in  the  list- 
ing) :  76,  includes: 

(a)  Consent  (final)  :  37. 
(6)   Consent  (non-final)  :  13. 

(c)  Non-consent  (final)  :  24. 

(d)  Non-consent  (non-final)  :  2. 

D.  Report  of  compliance,  initial  or  supplemental,  approved,  or  received  by 
Commission : 

1.  Yes :  156,  includes  : 

(a)  Consent    (final)  :   93    (includes   Select  Magazines,   Inc.,   et   ah, 
#54,    because   reports   of  most   respondents  were  approved   and  a 

penalty  settlement  was  reached  regarding  the  remaining  respondents). 

(b)  Couseut  (nou-tiual)  :  16. 

(o)  Non-consent    (final)  :    36    (includes  J.  A.  Folger  &  Co.,   #151, 
because  Commission  minute  dated  April  11,  1968,  indicated  receipt). 
{d)  Non-consent  (non-final)  :  11. 

2.  No  :  42,  includes  : 

{a)  Consent  (final)  :  18  (includes  MacFadden  Publications,  Inc.,  #62, 
where  penalty  settlement  was  reached). 

(b)  Consent  (non-final)  :  3. 

(c)  Non-consent  (final)  :  18. 

(d)  Non-consent  (non-final)  :  3  (includes  Groveton  Paper  Co.,  #27, 
wherein  approval  was  recommended  by  our  memorandum  dated  March 
25,  1968,  and  tlie  files  returned  to  this  Division  per  Commission  minute 
dated  April  17,  1968). 

E-  Investigations  pending :  IS,  includes  : 

(a)  Consent  (final)  :  8. 

(b)  Consent  (non-final)  :  3. 

(c)  Non-consent  (final)  :  5. 
{d)  Non-consent  non-final)  :  2. 

F.  Advisory  opinions  which  are   affected  substantially  by  Fred  Meyer:  1 
(consent,  final). 

Re  The  Gillette  Company,  File  No.  661  0081;  and  Philip  Morris,  Inc., 
American  Safety  Razor  Division,  File  No.  681  0145. 

(The  Gillette  Company  Assurance  was  previously  circulated  as  an  Agenda 
Matter  on  December  31, 1969  by  this  oflSce. ) 

From :  James  M.  Nicholson. 

To :  Comm.  Dixon ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones ;  Secre- 
tary (J.  Kuzew)  :  General  Counsel;  Program  Review  OflScer;  Bur.  of  Eco- 
nomies ;  Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of 
Industry  Guidance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assist- 
ant Executive  Director. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 
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memorandum 

March  20,  1909. 
To :    Commission. 
From  :  James  M.  Nicholson. 

Subject:   The  Gillette   Company,   File  No.  661  0081;   and  Philip  Morris,  Inc., 
American  Safety  Razor  Division,  File  No.  681  0145. 

Included  within  this  circulation  are  the  two  Assurances  of  Voluntary  Com- 
pliance submitted  by  The  Gillette  Company,  File  No.  601  0081,  and  the  American 
Safety  Razor  Division,  Philip  Morris,  Inc.,  File  No.  681  0145.  The  Division  of 
Discriminatory  Practices  recommends  acceptance  of  both  Assurances  as  a  satis- 
factory disposition  of  all  the  charges  against  both  for  alleged  violations  of  Sec- 
tions 2  (a)  and  (d)  of  tiie  Clayton  Act,  as  amended,  in  connection  with  the  sale 
and  distribution  of  razors,  razor  blades  and  toiletries.  I  concur  and  move  accept- 
ance of  the  Assurances  as  submitted. 

It  will  be  remembered  from  prior  circulations  that  these  two  cases  are  part 
of  an  industry-wide  investigation  comprising  the  four  leading  manufacturers  in 
the  industry.  Wilkinson  Sword,  Inc.  is  now  being  processed  for  submission  to  the 
Commission  and  Schick  Safety  Razor  Company  is  undergoing  further  investiga- 
tion, to  be  explained  in  detail  when  forwarded  to  the  Commission.  I  am  advised 
that  these  matters  should  be  submitted  within  the  next  two  weeks. 

A  second  issue  presented  by  these  cases  is  the  request  by  Cillette  for  confiden- 
tial treatment  of  its  Assurance.  The  staff  has  developed  the  facts  underlying  this 
requests  in  its  memorandum  dated  February  13,  1969.  As  matters  stood  at  the 
time  that  the  memorandum  was  prepared,  Gillette  requested  that  the  Assurance 
itself  be  made  public,  but  that  the  recitals  of  fact  contained  therein  be  kept 
confidential.  The  staff  would  reject  this  proposal,  primarily  becau.se  the  other 
three  have  submitted  similar  assurances  without  any  request  for  confidentiality 
and  Gillette  has  presented  no  persuasive  arguments  as  to  why  it  should  be  treated 
differently.  All  four  have  already  terminated  the  practices  in  question,  which 
is  well  known  in  the  trade,  so  release  of  the  Assurances  should  cause  little  addi- 
tional reaction.  At  the  same  time,  the  staff  recognizes  some  inequities  might  re- 
sult from  a  seriatim  pi;blication  of  the  Affidavits  and  recommends  withholding 
of  any  until  all  have  been  considered  and  acted  upon  by  the  Commission. 

In  the  meantime,  Gillette  retained  different  counsel  who,  by  letter  dated 
March  12,  1909,  requested  that  we  take  exactly  the  action  which  the  staff  had 
recommended,  namely,  to  withhold  action  on  Gillette's  Assurance  until  similar 
action  has  been  taken  with  respect  to  its  competitors  and  then  publish  all  the  As- 
surances simultaneously. 

I  agree  with  this  proposal  and  so  move.  It  should  be  noted  that  this  motion 
is  made  on  the  basis  of  a  copy  of  counsel's  letter  which  was  sent  to  my  oflSce, 
the  original  being  with  the  staff.  Since  the  staff  cannot  prepare  a  responsive 
reply  until  it  has  been  apprised  of  the  Commission's  position  with  respect  to  (1) 
acceptance  of  the  Assurances  and  (2)  withholding  of  publication,  I  further  move 
these  matters  be  returned  to  the  staff  to  prepare  letters  advising  the  respondents 
that  the  Assurances  have  been  accepted  and  that  publication  of  the  same  will  be 
withheld  until  Commission  consideration  of  certain  companion  matters  has  been 
completed. 

memorandum 

March  20,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 

Subject:  The  Gillette  Company,  File  No.  661  0081;   and  Philip  Morris,  Inc., 
American  Safety  Razor  Division,  File  No.  681  0145. 

Included  within  this  circulation  are  the  two  Assurances  of  Voluntary  Com- 
pliance .submitted  by  The  Gillette  Company,  File  No.  661  OOSl,  and  the  American 
Safety  Razor  Division.  Philip  Morris,  Inc.,  File  No.  681  0145.  The  Division  of 
Discriminatory  Practices  recommends  acceptance  of  both  Assurances  as  a  satis- 
factory disposition  of  all  the  charges  against  both  for  alleged  violations  of  Sec- 
tions 2  (a)  and  (d)  of  the  Clayton  Act,  as  amended,  in  connection  with  the  sale 
and  distribution  of  razors,  razor  blades  and  toiletries.  I  concur  and  move  ac- 
ceptance of  the  Assurances  as  submitted. 

It  will  be  remembered  from  prior  circulations  that  these  two  cases  are  part  of 
an  industry-wide  investigation  comprising  the  four  leading  manufacturers  in 
the  industry.  Wilkinson  Sword,  Inc.  is  now  being  processed  for  submission  to  the 
Commisison  and  Shick  Safety  Razor  Company  is  undergoing  furtlier  investiga- 
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tior.,  to  be  explained  in  detail  when  fox-warded  to  the  Commission.  I  am  advised 
that  these  matters  should  be  submitted  within  the  next  two  weeks. 

A  second  i.ssue  presented  by  these  cases  is  the  request  by  Gillette  for  confidential 
treatment  of  its  Assurance.  The  staff  has  developed  the  facts  underlying  this 
request  in  its  memorandum  dated  February  13,  19G9.  As  matters  stood  at  the 
time  that  the  memorandum  was  prepared,  Gillette  reque.sted  that  the  Assurance 
itself  be  made  public,  but  that  the  recitals  of  fact  contained  therein  be  kept 
confidential.  The  staff  would  reject  this  proposal,  primarily  because  the  other 
three  have  submitted  similar  assurances  without  any  request  for  confidentiality 
and  Gillette  has  presented  no  persuasive  arguments  as  to  why  it  should  be 
treated  differently.  All  four  have  already  terminated  the  practices  in  question, 
which  is  well  known  in  the  trade,  so  release  of  the  Assurances  should  cause 
little  additional  reaction.  At  the  same  time,  the  staff  recognizes  some  inequities 
might  result  from  a  seriatim  publication  of  the  Affidavits  and  recommends  with- 
holding of  any  until  all  have  been  considered  and  acted  upon  by  the  Commission. 

In  the  meantime,  Gillette  retained  different  counsel  who,  by  letter  dated 
March  12,  1969,  requested  that  we  take  exactly  the  action  which  the  staff  had 
recommended,  namely,  to  withhold  action  on  Gillette's  Assurance  until  similar 
action  has  been  taken  with  respect  to  its  competitors  and  then  publish  all  the 
A.ssurances  simultaneously. 

I  agree  with  this  proposal  and  so  move.  It  should  be  noted  that  this  motion  is 
made  on  the  basis  of  a  copy  of  counsel's  letter  which  was  set  to  my  office,  the 
original  being  with  the  staff.  Since  the  staff  cannot  prepare  a  responsive  reply 
until  it  has  been  apprised  of  the  Commission's  position  with  respect  to  (1)  accept- 
ance of  the  Assurances  and  (2)  withholding  of  publication,  I  further  move  the.se 
matters  be  returned  to  the  staff  to  prepare  letters  advising  the  respondents  that 
the  Assurances  have  been  accepted  and  that  publication  of  the  same  will  be  with- 
held until  Commission  consideration  of  certain  companion  matters  has  been 
completed. 

memorandum 

February  24,  1969. 
To :  Commission. 

From  :  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade. 
Subject:  Philip  Morris,  Inc.,  American  Safety  Razor  Division,  File  No.  681  0145. 
Recommendation  or  Acceptance  of  Assurances  of  Voluntary  Discontinuance 
with  Supporting  Affidavit.  Sections  2   (a)   and   (d)   of  the  Clayton  Act,  as 
amended.  Razors,  razor  blades,  shaving  accessories. 

This  investigation  resulted  from  the  investigation  and  resiilting  Affidavit  of 
Voluntary  Assurances  in  File  No.  661  0081,  The  Gillette  Company  (see  this  Divi- 
sion's memorandum  to  the  Commission  of  December  4,  1968,  in  that  file).  During 
the  course  of  informal  negotiations  in  that  matter,  Gillette  representatives  alleged 
that  its  competitors  in  the  razor  blade  and  toiletries  industry  utilized  promotional 
agreements  the  same  as  or  similar  to  the  Gillette  agreements  which  were  being 
discontinued  as  a  result  of  the  Commission's  investigation. 

Limited  investigation  of  competitors  was  initiated  on  essentially  an  industry- 
wide basis.  These  investigations  have  revealed  that  there  are  only  a  few  manu- 
facturers of  safety  razors  and  razor  blades,  i.e.,  The  Gillette  Company,  Eversharp, 
Inc.  (Schick  Safety  Razor  Company),  Wilkinson  Sword,  Inc.,  and  proposed  re- 
.spondent  herein.  Gillette  competitors  in  the  sale  of  toiletries  are  more  numerous, 
however.  This  same  limited  inquiry  has  been  made  of  all  major  factors  in  this 
industry. 

Philip  Morris,  Inc.,  was  initially  contacted  by  letter  of  June  28,  1968,  which 
requested  basic  information  relating  to  sales,  prices,  and  promotional  advertising 
allowances  of  its  American  Safety  Razor  Division.  American  Safety  Razor  Com- 
pany (hereafter  more  often  designated  ASR),  although  a  division  of  Philip 
Morris,  Inc.,  is  directly  accountable  to  Philip  Morris  Domestic,  that  infra-struc- 
ture of  the  corporation  charged  with  responsibility  for  the  operations  of  all 
domestic  divisions  or  subsidiaries. 

Philip  Morris,  Inc.  is  a  Virginia  coi"poration  whose  principal  office  and  place 
of  business  is  located  at  100  Park  Avenue,  New  York,  New  York.  Proposed  re- 
spondent manufactures  and  sells  razor  blades,  shaving  accessories,  toiletry 
preparations  and  men's  grooming  products  through  a  corporate  division,  the 
American  Safety  Razor  Company,  Staunton,  Virginia.  It  is  the  third  largest 
seller  of  shaving  equipment,  Gillette  being  the  first  with  Eversharp,  Inc.  second 
in  the  industry.  ASR  had  1967  sales  of  shaving  equipment  totalling  $19,500,000 — 
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approximately  12%-13%  of  the  industry  market ;  its  sales  of  all  Burma  Shave 
products,  including  shaving  cream  and  deodorant,  amounted  to  $842,000  in  1967 — 
estimated  to  be  about  1%  of  the  market  for  those  products;  and  it  had  sales  of 
a  new  product,  a  spray  mouth  refresher,  of  $1,110,000  in  1967. 

ASR  operates  on  a  one-price  system,  selling  its  products  at  the  same  price 
to  all  customers  regardless  of  business  function.  However,  ASR's  promotional 
allowances  were  granted  in  varying  amounts  depending  on  the  business  classifi- 
cation of  the  customer.  The  basis  for  the  varying  promotional  allowances  is 
found  in  written  promotional  agreements.  These  agreements  not  only  violate 
Section  2(d)  as  interpreted  by  the  Supreme  Court  in  Federal  Trade  Commis- 
sion V.  Fred  Meyer,  Inc.,  390  U.S.  341  (1969),  but  apparently  result  in  dis- 
criminatory payments  in  violation  of  Section  2(a)  of  the  amended  Clayton  Act. 

Under  the  terms  of  the  "Retail  Promotion  Agreement"  between  American 
Safety  Razor  Company  and  all  its  direct  buying  retail  accounts,  each  account 
can  receive  payments  equal  to  13%  of  net  purchases  each  calendar  quarter.  Of 
this  amount,  3%  was  automatically  paid  to  the  retailer  for  such  things  as  main- 
taining an  adequate  stock  of  the  company's  products,  the  promise  not  to  switch 
consumers  to  other  products,  the  promise  to  consider  stocking  and  displaying 
of  any  new  brands  or  packages  added  to  the  company's  line,  installing  in  suit- 
able places  in  all  stores  during  ASR  major  promotions  the  promotional  material 
furnished  by  the  company  (if  this  is  not  done,  self-service  display  of  merchan- 
dise will  qualify),  and  making  available  upon  request  a  current  inventory  of 
the  company's  products,  if  such  procedure  is  the  policy  of  the  retailer.  ASR  paid 
5%  of  net  purchases  for  out-of-pocket  expenses  incurred  for  promotional  efforts 
of  its  products  by  the  retailer,  the  cost  to  the  retailer  of  incentive  bonuses, 
awards,  or  prizes  paid  to  sales  personnel  during  periods  of  promotion  of  ASR 
products,  and  arrangement  and  conduct  of  ASR  promotional  sales  efforts.  An 
additional  5%  was  paid  for  holding  a  major  promotion  each  calendar  quarter  in 
which  the  retailer  installs  special  mass  displays,  floorstands,  etc.,  instructing 
sales  clerks  on  promotional  efforts,  and  other  comparable  efforts.  ASR  made 
13%  of  net  purchases  available  to  toiletry  merchandiser  (rack  jobber)  custom- 
ers on  essentially  the  same  terms. 

Wholesalers,  on  the  other  hand,  under  the  terms  of  a  "Wholesale  Promo- 
tion Agreement"  with  ASR,  received  3%  of  net  purchases  for  maintaining  ade- 
quate stocks  of  ASR  products,  issuing  instructions  to  salesmen  for  promotion 
of  ASR  products  by  various  means  such  as  carrying  adequate  samples,  as.sisting 
dealers  in  display,  using  current  ASR  catalog  pages,  holding  at  least  one  major 
promotion  on  ASR  products  each  calendar  quarter,  and  agreeing  to  pay  salesmen 
commissions  equivalent  to  any  paid  on  competitors'  products.  No  provision 
contemplated  th;it  the  wholesalers,  or  ASR  directly,  would  make  allowances 
comparable  to  those  made  to  direct-buying  retailers  and  toiletry  merchandisers 
available  to  competing  retailers  buying  through  the  wholesalers. 

The  violation  of  Section  2(d)  of  the  amended  Clayton  Act.  as  interpreted  in 
Fred  Meyer,  is  evident.  Proposed  respondent  did  not  make  proportional  pay- 
ments available  to  retailers  buying  through  wholesalers  which  corresponded  to 
the  regular,  contractual  allowances  made  to  competing  direct  retailers  and/or 
toiletry  merchandisers.  This  Dvision,  however,  further  believes  that  the  promo- 
tional policies  and  agreements  of  ASR  involve  price  discriminations  in  violation 
of  Section  2(a).  There  has  been  no  investigation  in  this  matter  other  than  the 
basic  material  submitted  by  proposed  respondent  pursuant  to  our  June  28  re- 
quest. However,  limited  field  investigation  in  Richmond.  Virginia  in  File  No. 
661  0081,  The  Gillette  Company,  disclosed  that  large  retailers  used  the  pro- 
motional monies  paid  under  contracts  similar  to  the  ASR  agreements  to  cut 
retail  prices  and  otherwise  improve  their  competitive  position.^ 

It  is  our  position  that  only  a  portion  of  the  allowances  made  under  the  agree- 
ments of  proposed  respondent  can  be  considered  true  promotional  payments 
cognizable  under  Section  2(d) .  The  remainder  of  the  monies  paid  to  direct-buying 
retailers  and  toiletry  merchandisers  so  exceeded  the  cost  to  such  customers  of 
whatever  advertising  or  promotional  services  were  actually  rendered  as  to  be 
treated  more  properly  as  outright  price  concessions  cognizable  under  Section 


*Whpreas  the  Gillette  agreements  provided  for  payment  of  10%  of  net  purchases  to 
direct  retailers  and  3%  to  wholesalers,  the  ASR  aCT"eements  provide  for  allowances  of 
13%  of  net  purchass  to  direct  retailers  and  3%  to  wholesalers. 
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2(a).'  The  amounts  paid  ostensibly  for  promotional  services  were,  of  course^ 
directly  tied  to,  and  in  fact,  a  set  i)ercentage  of  the  amount  of  goods  purchased 
and  resold.  National  Tea  Co.,  46  F.T.C.  829 ;  Fred  Meyer,  Inc.,  Docket  No.  7492, 
supra,  Slip  op.  pp.  10-14,  aff'd  in  pertinent  part,  Fred  Meyer,  Inc.  v.  Federal  Trade 
Commission,  359  F.2d  351,  362  (9th  Cir.  1966) . 

In  addition  to  its  formal  promotional  agreements  with  customers  ASR  prac- 
ticed another  discrimination  in  flagrant  violation  of  the  Robinson-Patman 
Act.  Through  a  so-called  regional  managers'  promotional  fund  ASR  has  paid 
additional  monies  to  selected  direct-buying  accounts  for  their  "promotional" 
purposes.  ASR  began  this  program  in  1966.  A  review  of  the  list  of  accounts 
receiving  payments  from  this  regional  managers'  fund  reveals  that  they  are 
wholesalers  and  the  larger  retail  chains  in  various  areas  of  the  country.  Pay- 
ments under  this  program  to  selected  customers  totalled  nearly  $182,000  for 
the  first  seven  months  of  1968.  Examples  of  larger  individual  payments  during 
this  period  are:  Food  Fair  Stores,  Inc.,  Philadelphia,  Pa.,  $2,742;  Peoples  Drug 
Stores,  Inc.,  "Washington,  D.C.,  $1,968;  Grand  Union  Co.,  East  Paterson,  New 
Jersey,  $6,129 ;  Schwegmann  Bros.,  New  Orleans,  Louisiana,  $2,207 ;  Eckerd 
Drug  Stores,  Charlotte.  N.C.,  $3,297;  Cunningham  Drug  Stores,  Detroit,  Michi- 
gan, $3,960 ;  Walgreen  Drug  Stores,  Chicago,  Illinois,  $3,326 ;  Gray  Drug  Stores, 
Cleveland,  Ohio,  $8,245.  Proposed  respondent  alleges  that  payments  under  this 
program  were  unusually  large  for  the  last  quarter  of  1967  and  the  first  quarter 
of  1968  and  that  such  payments  ordinarily  involved  from  $25,000  to  $50,()00  per 
quarter.  Proposed  respondent  ordered  termination  of  this  regional  manager's 
fund  during  the  week  of  September  23,  1968  and  as  soon  as  outstanding  contracts 
under  the  program  are  honored,  we  were  advised  that  the  program  will  be 
abolished. 

The  gravity  of  the  discrimination  practiced  under  the  regional  managers*^ 
fund  is  such  that  this  Bureau  would  not,  under  most  circumstances,  recom- 
mend disposition  by  Rule  2.21.  However,  this  practice  has  been  brought  to 
light  during  the  course  of  an  industry-wide  investigation  of  razor  blade  and 
toiletry  manufacturers.  While  proposed  respondent  is  one  of  the  larger  corpora- 
tions: in  the  United  States,  its  American  Safety  Razor  Division,  with  approxi- 
mately 12%-13%  of  the  shaving  equipment  market,  supra,  is  not  nearly  as 
successful  as  either  the  Gillette  Company,  File  No.  661  0081,  or  the  Shick  Safety 
Razor  Division  of  Eversharp,  Inc.,  File  No.  681  0144.  Proposed  respondent  dis- 
continued this  practice  even  before  the  date  for  discontinuance  of  its  question- 
able promotion  agreements  which  was  arrived  at  through  negotiation.  We  have 
no  reason  to  doubt  the  assertion  of  proposed  respondent's  counsel  that  the  pro- 
gram will  be  abolished.  Therefore,  in  view  of  the  foregoing  and  the  success  in 
effecting  prompt  cessation  of  the  questioned  practices  by  all  four  safety  razor 
razor  and  razor  blade  manufacturers  without  extensive  and  costly  investigation 
and  subsequent  probable  litigation,  we  recommend  acceptance  of  proposed 
respondent's  afiidavit  of  assurances,  notwithstanding  the  serious  nature  of  this 
regional  managers'  fund. 

ASR  cancelled  its  existing  promotional  agreements  as  of  December  31.  1968 
and  has  given  assurances  that  thereafter  no  concessions  will  be  made  for 
merchandising  services  cognizable  under  Section  2(d)  unless  such  payments  are 
made  available  to  retailers  buying  through  wholesalers.  If  proposed  respondent 
grants  concessions  more  properly  regarded  as  reductions  in  price,  its  secondary 
line.  Section  2(a)  assurances  should  have  the  effect  that  wholesalers  will  pay 
no  higher  prices  than  direct-buying  retailers. 

Philip  Morris  has  agreed,  as  part  of  its  assurances,  to  submit  two  reports  of 
compliance — in  such  detail  as  the  Commission  may  require — at  six-month  inter- 
vals for  one  year  from  the  date  of  acceptance  of  its  assurances  and  Informal 
disposition  by  the  Commission.  The  affidavit  contains  the  further  commitment 
to  distribute  fully  the  assurances  to  all  officers  and  key  employees  of  all  divisions 
of  Philip  Morris  Domestic,  that  part  of  the  Philip  Morris  organization  respon- 
sible for  operations  within  the  United  States.  Likewise,  the  affidavit  has  been 
executed  by  Ross  R.  Millhiser.  President  of  Philip  Morris  Domestic,  and  Execu- 
tive Vice-President  of  Philip  Morris,  Incorporated. 


2  To  the  extent  the  excesses  In  payments  to  direct  retailers,  over  the  3%  paid  whole- 
salers, may.  and  should,  he  treated  as  Section  2(a)  price  concessions,  direct  retailers 
received  a  lower  price  than  wholesalers.  Fred  Meyer,  Inc.,  Docket  No.  7492.  (March  29. 
196.'?)  :  Krug  v.  Tnt'l.  Tel..  <f  Tel.  Corn.,  142  F.  Supp.  230  (D.N.J.  1956)  ;  Federal  Trade 
Commission  v.  Morton  Salt  Co.,  334  U.S.  37  (1948). 
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It  is  recoinmencled  that  proposed  respondent's  assurances  be  accepted  and 
that  this  matter  be  closed  on  the  basis  thereof,  witliout  prejudice  to  the  right 
of  the  Commission  to  reopen  the  same  if  and  when  warranted  by  the  facts.  For- 
warded herewith  is  a  letter  for  the  signature  of  the  Secretary  informing  pro- 
posed respondent  of  Commission  disposition  in  accordance  with  Rule  2.21 
and  advising  that  the  first  of  two  compliance  reports  is  due  within  six  months. 
As  this  investigation  occurred  at  the  instance  of  the  Federal  Trade  Commission, 
no  applicant's  closing  letter  is  necessary. 

The  Commission  is  respectfully  requested  to  note  that  there  is  no  request 
for  confidential  treatment  of  its  afiidavit  and  assurances  on  the  part  of  pro- 
posed respondent.  Of  the  four  major  safety-razor  companies  investigated,  only 
Gillette  has  requested  such  confidential  treatment.  Consequently,  it  is  recom- 
mended that  disposition  of  this  matter  on  an  informal  basis  he  held  pending 
a  determination  by  the  Commission  on  the  Gillette  request  so  that  equal  treat- 
ment may  be  given,  so  far  as  possible,  to  each  of  the  manufacturers  involved. 
As  the  memorandum  of  this  Division  of  February  13,  19G9  dealing  with  Gil- 
lette's request  states,  it  is  recommended  that  publication  of  the  afiidavit  of  these 
companies — should  the  Commission  so  decide — be  simultaneous. 

Respectfully  submitted. 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 

Approved : 

WiLMER  L.  TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 

Before  Federal  Trade  Commission,  United  States  of  America 

(File  No.  681  0145) 

In  the  matter  of 
Philip  Morris,  Incorporated,  a  Corporation 

affidavit 

Ross  R.  Millhiser,  being  duly  sworn,  deposes  and  says : 

That  he  is  President  of  Philip  Morris  Domestic  and  an  Executive  Vice  Presi- 
dent of  Philip  Morris  Incorporated,  a  corporation  organized,  existing,  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  Commonwealth  of  Virginia,  with 
its  prinicpal  oflice  and  place  of  business  located  at  100  Park  Avenue,  New  Yoi-k, 
New  York.  10017.  Philip  Morris  Incoiiiorated  manufactures  and  sells  razor 
blades,  shaving  accessories,  men's  grooming  products,  and  toiletry  preparations 
through  the  American  Safety  Razor  Company,  Staunton.  Virginia,  a  division  of 
Philip  ]Morris  Incorporated.  Philip  ^lorris  Incorporated  sells  and  distributes  the 
vast  majority  of  such  products  outside  the  Commonwealth  of  Virginia  and  is  en- 
gaged in  commerce  as  "commerce"  is  defined  in  the  Clayton  Act.  as  amended. 

Philip  Morris  Incori>orated.  through  the  American  Safety  Razor  Company, 
sells  its  various  razor  blades,  shaving  accessories,  men's  grooming  products  and 
toiletry  preparations  to  wholesaler,  jobber,  retailer,  and  toiletry  merchandiser 
customers  for  resale  within  the  United  States  and  other  places  subject  to  the 
jurisdiction  of  the  United  States.  American  Safety  Razor  Company's  list  price 
for  the  aforesaid  products  is  the  same  to  each  such  customer. 

Philip  Morris  Incorporated,  through  the  American  Safety  Razor  Company, 
has.  for  many  years  past,  utilized  written  agreements  with  its  retailer  and  toiletry 
merchandiser  customers  purchasing  directly  from  American  Safety  Razor  Com- 
pany (ASR)  by  which  ASR  agrees  to  pay  such  customers  a  sum  of  money  equal 
to  a"^  maximum  of  thirteen  percent  (13%)  of  each  customer's  net  purchases  of 
designated  American  Safety  Razor  Company  products  during  each  calendar 
quarter,  ASR's  retailer  customers  may  earn  a  three  percent  (3%)  allowance 
by  agreeing  to  maintain  an  adequate  warehouse  and  store  stock  of  ASR  prod- 
ucts,"not  to  switch  customers  who  ask  for  ASR  products  to  competing  products, 
to  install  promotional  material  or  self-service  displays,  and  to  make  available 
current  inventories.  Retailer  customers  may  earn  an  additional  five  percent 
<5%)    allowance   as   reimbursement   for  various    enumerated  promotional  ex- 
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penses.  An  additional  five  percent  (5%)  allowance  may  be  earned  as  compen- 
sation for  other  promotional  activities,  including  major  promotions.  Toiletry 
merchandiser  customers  receive  three  percent  (3%)  of  net  purchases  and,  in 
turn,  agree,  inter  alia,  to  maintain  adequate  stocks  and  display  ASR's  principal 
products  in  serviced  stores,  to  maintain  ASR's  product  merchandisers  or  ac- 
ceptable substitutes  at  check-out  stations  and  permit  the  address  of  salesmen's 
meetings  at  reasonable  times.  Toiletry  merchandiser  customers  who  make  health 
and  beauty  aid  products— including  ASR's  products— available  to  consumers 
through  retail  stores  on  racks,  fixtures  and/or  shelves  which  they  control,  re- 
ceive an  additional  five  percent  (S'/r )  allowance  as  reimbursement  for  enumerated 
promotional  expenses,  and  an  additional  five  percent  (5%)  allowance  as  com- 
pensation for  promotional  activitie.s  which  must  include  at  least  one  major  pro- 
motion on  ASR  products  each  calendar  quarter. 

During  the  same  time  and  with  respect  to  the  designated  ASR  products,  Philip 
Morris  Incorporated,  through  the  American  Safety  Razor  Company,  has  utilized 
written  agreements  with  its  wholesaler  customers  by  which  ASR  agrees  to  pay 
such  customers  a  sum  of  money  equal  to  three  percent  (3%)  of  the  customer's 
net  purchases  of  the  designated  ASR  products.  ASR's  wholesaler  customers,  in 
turn,  agree,  inter  alia,  to  maintain  adequate  stocks  of  ASR  products,  to  issue 
instructions  to  salesmen  and  to  promote  such  products  by  various  means,  such 
as  carrying  adequate  samples,  assisting  dealers  in  display,  using  current  ASR 
catalog  pages,  etc.  and  to  feature  ASR  products,  holding  at  least  one  major  pro- 
motion on  ASR's  products  each  calendar  quarter  and  paying  salesmen's  com- 
missions equivalent  to  any  paid  on  competitors'  products.  These  written  agree- 
ments contain  no  provision  for  any  payments,  comparable  to  those  made  to  direct 
buying  retailers  as  aforesaid,  to  be  made  to  competing  retailer  customers  pur- 
chasing ASR  products  of  like  grade  and  quality  from  wholesalers  or  jobbers. 

Furthermore,  from  time-to-time,  special  allowances  or  discounts  in  addition 
to  those  described  above  were  offered  on  certain  ASR  products,  and  the  effect 
of  the  calculation  of  the  applicable  special  allowance  or  discount  on  some  occa- 
sions was  that  wholesalers  paid  higher  net  prices  on  the  occasions  in  question 
than  direct-buying  retailers  paid  on  the  same  products. 

American  Safety  Razor  Company  also,  from  time-to-time,  made  special  pay- 
ments to  wholesalers  and  direct-buying  retailers  as  compensation  for  certain 
promotional  activities,  generally  newspaper  or  broadcast  advertising.  No  pro- 
vision was  made  for  making  comparable  payments  available  to  competing 
retailers  buying  through  wholesaler-s. 

By  letter  dated  June  28,  1968,  File  No.  681  0145  addressed  to  Philip  Morris 
Incorporated,  the  Federal  Trade  Commission  advised  that  it  had  docketed  an 
investigation  of  certain  American  Safety  Razor  Company  pricing  and  merchan- 
dising practices  under  Section  2  of  the  Clayton  Act,  as  amended,  and  requested 
information  pertaining  to  such  practices  Subsequently,  certain  information  and 
dociTments  were  voluntarily  submitted  to  the  Commission  by  Philip  Morris 
Incorporated  pursuant  to  this  written  request.  This  investigation  is  still  pending. 
Afliant  hereby  represents  that  he  has  the  authority  to  make  and  hereby  does 
make  the  following  assurances  on  behalf  of  Philip  Morris  Incoi-porated  and  the 
American  Safety  Razor  Company : 

That  the  fund  for  .special  payments  to  certain  direct-buying  customers,  as 
described  in  the  second  paragraph  immediately  preceding,  has  been  discontinued 
and  that  the  existing  agreements  with  respect  to  ASR  products  with  wholesalers, 
jobbers,  retailers,  and  toiletry  merchandisers  heretofore  described  will  be  can- 
celled as  of  December  31,  1968,*  and  that  thereafter  no  payments  or  allowances 
for  promotional  or  advertising  purposes  and  no  services  or  facilities  will  be 
made  or  furnished  to  any  customer,  or  customers,  unless  such  payments,  allow- 
ances, or  services  or  facilities  are  made  available  on  proportionally  equal  terms 
to  all  customers  competing  in  the  resale  and  distribution  of  ASR  products  of  like 
grade  and  quality,  said  customers  to  include  those  customers  purchasing  such 
products  through  wholesalers  or  jobbers.  Furthermore,  affiant  assures  the  Com- 
mission that  Philip  Morris  Incorporated  will  not  discriminate  in  price  between 
competing  purchasers  of  ASR  products  of  like  grade  and  quality  within  the 
meaning  of  Section  2(a)  of  the  Clayton  Act,  as  amended  (15  U.S.C.  Sec.  13(a) ). 


♦Accrued  obligations  arising  under  these  agreements  will  be  honored.  Payments  will  be 
confined  to  orders  dated  on  or  before  December  31  and  received  by  Philip  Morris  Incorpo- 
rated no  later  than  January  4,  1969,  shipped  by  January  31,  and  to  performance  occurring 
by  March  31. 
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Philip  Morris  Incorporated  reserves  the  right  to  avail  itself  of  any  defense  under 
the  Robinson-Patman  Act  (15  U.S.C.  Sec.  13). 

Philip  Morris  Incorporated  promises  as  a  part  of  these  assurances  to  submit 
such  reports  of  compliance  as  may  be  required  by  and  acceptable  to  the  Com- 
mission at  six-month  intervals  during  a  one-year  period  commencing  with 
the  Commission's  acceptance  of  these  assurances.  Each  such  report  will  contain 
a  full  and  detailed  account  of  compliance  showing  the  steps  actually  taken  to 
•carry  out  these  assurances.  Philip  Morris  Incorporated  further  promises  to  dis- 
tribute fully  these  assurances  to  all  officers  and  key  employees  of  all  divisions 
of  Philip  Morris  Domestic. 

The  foregoing  statements  and  assurances  are  made  to  the  Commission  for 
settlement  purposes  only  in  accordance  with  the  disposition  herein  requested 
and  do  not  constitute  an  admission  by  Philip  Morris  Incorporated,  or  its  said 
division  that  said  acts  or  practices  were  unlawful. 

It  is  understood  that  the  furnishing  of  these  assurances  by  Philip  Morris 
Incorporated  does  not  in  any  way  bind  or  obligate  the  Commission  as  to  its 
action  in  this  matter.  It  is  further  understood  that  the  assurances  given  herein 
may,  except  for  good  cause  shown,  be  placed  on  the  public  record  as  provided 
in  Section  4.9(f)   of  the  Commission's  Rules  of  Practice  and  Procedure. 

On  the  basis  of  the  assurances  contained  in  this  Affidavit.  Philip  Morris 
Incorporated  requests  that  this  matter  be  disposed  of  and  the  file  closed  in  ac- 
cordance with  Rule  2.21  of  the  Commission's  Rules  of  Practice  and  Procedure. 

Ross    R.    MlLLHISER, 

President,  Philip  Morris  Domestic  and 
Executive  Vice  President,  Philip  Morris,  Incorporated. 

Sworn  to  before  me  this  20th  day  of  November  1968. 

Louise  Griffin, 

Notary  Public. 

Federal  Trade  Commission, 

Washington,  D.C. 
Re  File  No.  681-0145. 

Philip  Morris,  Inc., 

American  Safety  Razor  Division, 

Neiv  York,  N.Y. 

Gentleman  :  The  Commission  has  conducted  an  investigation  of  your  ad- 
vertising and  promotional  programs.  On  the  basis  of  the  assurances  in  your 
affidavit  of  November  20,  1968,  that  the  practices  which  were  under  investiagtion 
have  been  discontinued,  this  matter  has  been  closed  purpsuant  to  Section  2.21 
of  the  Commission's  Procedures  and  Rules  and  Practice  which  provide  for  volun- 
tary compliance.  Under  the  terms  of  this  affidavit  you  are  required  to  file  reports 
of  compliance  at  six  month  intervals  for  a  period  of  one  year,  the  first  such 
report  to  be  due  six  months  from  the  date  of  this  letter.  This  report  shall  con- 
tain a  full  and  detailed  account  of  compliance  showing  the  steps  actually  taken 
to  carry  out  the  a.ssurances  contained  in  your  affidavit. 

The  Commission  may  at  any  time  take  such  further  action  as  the  public  in- 
terest may  require. 
Sincerely, 

Joseph  W.  Shea,  Secretary. 

Memorandum 

February  13, 1969. 

To :  The  Commission. 

From:  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices,  Bureau 

of  Restraint  of  Trade. 
Subject:  Request   for   Confidential   Treatment   of   Various   Materials  by   The 

Gillette  Company,  File  No.  661  0081. 
The  !=5taff  has  received  a  letter  of  .January  31.  1069,  from  Charles  F.  Woodard, 
Vice  President  and  General  Counsel,  The  Gillette  Company.  Boston,  Massa- 
chusetts. Mr.  Woodard  is  responding  to  a  letter  dated  January  9,  1969,  from  the 
Secretary  advising  Mr.  Woodard  that  the  Commission  denied  his  request  for  an 
opportunity  to  make  an  oral  presentation  in  support  of  Gillette's  request  for  con- 
fidential treatment  of  various  materials  submitted  in  connection  with  the  in- 
ve.stigation  and  proposed  disposition  of  this  matter.  Mr.  Shea's  letter  further 
:advised  Mr.  Woodard  that  he  was  being  granted  twenty  days  in  which  to  submit 
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additional  written  comments  in  support  of  his  position.^  In  a  minute  dated 
January  7,  1969,  the  Commission  directed  the  staff  to  expeditiously  submit  its 
analysis  and  recommendation  on  the  request  for  confidentiality  upon  receipt  of 
Mr.  Woodard's  response  to  the  Secretary's  letter  of  January  9. 

The  materials  for  which  Gillette  requests  confidentiality  can  be  separated  into 
two  categories:  (1)  The  various  submissions  by  Gillette  during  the  course  of 
the  investigation  of  this  matter  including  general  pricing  and  promotional  in- 
formation, customer  lists,  and  customer  sales  data,  and  (2)  tlie  factual  state- 
ments and  assurances  contained  in  the  affidavit  .submitted  by  Gillette  in  dis- 
position of  the  matter.  With  regard  to  the  greatest  part  of  the  materials  for  which 
Mr.  Woodard  requests  confidential  treatment  his  concern  is  unnecessary  since 
these  comprise  the  investigatory  file  which  is  regularly  accorded  confidential 
treatment  under  Section  4.10(a)  (6)  of  the  Commission's  Rules  of  Practice, 
•except  for  good  cause  shown.  The  staff  advised  Mr.  Woodard  of  this  fact  when, 
during  the  course  of  negotiations  in  this  matter,  he  expressed  concern  over  the 
public  disclosure  of  the  materials.  Consequently,  we  view  Mr.  Woodard's  re- 
quest as  being  relevant  only  to  the  affidavit — the  assurances  and  statement  of 
facts  therein. 

Mr.  Woodard's  letter  of  January  31  (1)  repeats  his  earlier  request  that  all 
the  aforementioned  materials  in  this  matter  be  classified  as  confidential  informa- 
tion and  neither  be  published  nor  made  available  to  the  public  inspection;  and 
(2)  if  the  Commission  denies  confidential  treatment  to  the  Affidavit  and  Assur- 
ances of  Voluntary  Compliance,  Mr.  Woodard  requests  that  the  Commission 
■divide  the  latter  into  two  portions,  "leaving  the  'Background'  and  'Assurances' 
portions  unclassified,  and  granting  confidential  status  to  the  preceding  recitals 
of  fact."  Mr.  Woodard  advised  the  staff  that  the  affidavit  is  not  contingent  upon 
the  granting  of  confidential  status  by  the  Commission. 

Having  already  discussed  the  first  part  of  Mr.  Woodard's  request  of  Janu- 
ary 31,  we  turn  now  to  the  Gillette  Affidavit.  At  the  outset  let  us  say  that  we  do 
not  favor  a  course  of  treatment  under  Rule  2.21  which  calls  for  two  separate 
affidavits,  as  was  suggested  by  Mr.  Woodard  in  his  latest  letter.  Furthermore, 
the  reasons  given  for  confidentiality  in  the  Gillette  request  of  January  31  are  no 
more  persuasive  than  those  initially  put  forward  in  the  request  of  September  6, 
1968.  In  our  view,  Gillette  has  presented  no  substantial  arguments  why  confiden- 
tial treatment  should  be  granted  its  assurances.  The  fact  that  Gillette  discontin- 
ued its  promotional  programs  because  of  Commission  pressure  is  already  known 
in  the  trade.  Finally,  we  believe  that  the  Gillette  request  for  confidential  treat- 
ment of  its  Affidavit  of  Voluntary  Assurances  must  be  considered  in  the  light  of 
the  action  taken  by  the  Commission  against  its  competitors. 

Each  of  the  three  remaining  manufacturers  of  razors  and/or  razor  blades  in 
the  United  States  has  submitted  affidavits  containing  assurances  similar  to  those 
given  by  Gillette."  Each  company's  share  of  the  razor  blade  market  in  this  coun- 
try is  substantially  smaller  than  that  of  The  Gillette  Company.  None  of  these 
companies  has  requested  that  its  affidavit  be  kept  confidential.  Each  company 
could  probably  present  at  least  equal,  if  not  more  compelling,  reasons  for  with- 
holding its  affidavit  from  the  public  record. 

It  might  be  that  releasing  notice  of  Gillette's  affidavit  of  discontinuance  before 
publication  of  the  fact  of  its  competitor's  affidavits— there  is  likely  to  be  a  sub- 
stantial time  lag  until  publication  of  the  Eversharp  affidavit — conceivably  could 
result  in  some  inequity.  This  possibility  would  be  seemingly  minimal  since  all 
four  competitors  have  taken  the  identical  action  of  terminating  existing  adver- 
tising programs  which  were  questioned  by  this  Bureau  and  thereby  have  pre- 
sumably already  incurred  the  same  customer  reactions.  Publication  of  this  data 


1  Mr.  Woodard  filed  an  Initial  written  request  for  confidential  treatment  of  the  subject 
material  In  a  letter  dated  September  6,  1968. 

2  The  three  competitors,  in  order  of  the  size  of  their  market  share  are:  (1)  Schick 
Safety  Razor  Company,  a  division  of  Eversharp,  Inc.  (approximately  25%  of  market)  ;  (2) 
American  Safety  Razor  Company,  a  division  of  Philip  Morris,  Inc.  (approximately  14%  of 
market)  ;  (3)  Wilkinson  Sword.  Inc.  (approximately  6%  of  market).  Gillette's  share  of 
the  market  Is  estimated  to  be  approximately  54%.  These  market  share  estimates  were 
made  by  Wilkinson  Sword  in  its  affidavit  and  we  believe  them  to  be  sufficiently  accurate  for 
our  purposes  at  this  time. 

The  affidavits  of  Philip  Morris  (American  Safety  Razor)  and  Wilkinson  Sword  are  bein? 
processed  now  for  submission  to  the  Commission.  The  affidavit  of  Eversharp  (Schick 
Safety  Razor)  is  being  withheld  pending  additional  investigation  In  that  matter,  which 
will  be  explained  in  detail  when  forwarded  to  the  Commission. 
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should  cause  little  additional  reaction  in  the  trade.  However,  since  inequities 
miglit  result  from  publication  of  the  affidavits  seriatim,  we  respectfully  recom- 
mend that  the  Commission  withhold  publication  of  the  affidavits  of  assurances 
until  all  four  matters  have  been  considered  by  the  Commission. 
Respectfully  submitted. 

Francis  C.  Mayer, 
Chief,  Division  of  DisGrimmatory  Practices. 
Approved : 

WiLMER  L.  TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 


April  8,  1969. 
Re  Sales  Opportunities,  Inc.,  File  No.  693  7116. 
From :  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  :  Comm.  Maclntyre  ;  Comm.  Jones  ;  Secretary 
(J.  Kuzew)  :  General  Counsel:  Program  Review  Officer;  Bur.  of  Economics: 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Execu- 
tive Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

Memorandum 

April  8,  1969. 

To :  Commission. 

From:  James  M.Nicholson. 

Subject :  Sales  Opportunities,  Inc.,  File  No.  693  7116. 

The  Commission's  Guides  are  useful  as  supplements  to.  not  substitutes  for, 
advisory  opinions.  Yet  the  Division  of  Advisory  Opinions  proposes  here  to 
respond  to  a  question  as  to  the  legality  of  a  specific  proposal,  which  appears  to 
be  covered  by  the  provisions  of  Section  2(e)  of  the  Clayton  Act,  as  amended, 
by  furni.shing  the  requesting  party  with  a  copy  of  the  recently  issued  Guides 
for  Advertising  Allowances  and  advising  him  that  2(e)  applies.  Here  it  is 
noted  that  the  Digest  submitted  goes  beyond  the  opinion  prepared  by  stating 
that  the  supplier  would  be  required  to  offer  the  same  service  to  all  competing 
resellers  or  to  offer  usable  and  suitable  alternatives. 

Aside  from  the  jiropriety  of  issuing  a  Digest  which  does  not  accurately  reflect 
the  opinion  rendered,  I  cannot  understand  why  we  cannot  respond  more 
specitically  to  the  question  asked.  The  Chief,  Division  of  Discriminatory  Prac- 
tices has  indicated  his  view  that  successful  implementation  of  the  plan  can 
only  be  accomplished  through  violations  of  Section  2(e)  and  hence  he  would 
amend  paragrai)h  3  of  the  letter  and  paragraphs  1  and  3  of  the  Digest  to  indicate 
that  implementation  of  the  plan  may  bring  it  within  the  scope  of  2(e). 

I  concur  in  the  latter  view  insofar  as  it  goes,  but  would  add  to  the  opinion,  in 
appropriate  language,  that  implementation  of  the  proposal  would  be  likely  to 
result  in  a  violation  of  2(e)  if.  as  the  staff  seems  to  believe,  its  benefits  will 
be  offered  only  to  chains  and  if  no  suitable  and  usable  alternatives  are  offered  to 
those  competing  customers   who   cannot   use   the  basic   plan. 

I  move  the  matter  be  returned  to  the  staff  for  revision  of  the  opinion  in 
the  manner  outlined  above. 

memorandum 

March  25,  1969. 
To :  Commission. 

From  :  Arthur  R.  Woods,  Attorney-Adviser,  Bureau  of  Industry  Guidance,  Di- 
vision of  Advisory  Opinions. 
Subject :    File   No.   693   7116.    Sales  Opportunities,   Inc.,   Request  for  Advisory 
Opinion  re  Tripartite ;  Promotional  Assistance  Plan — Statute  Claimed  to  be 
not  Controlling. 

Statute  :  Amended  Clayton  Act — Section  2(e). 

Recommendation:  Reiiuesting  party  be  advised  that  proposal  comes  within 
scope  of  Section  2(e). 
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The  Requesting  Party 

Tlie  requesting  party  is  Sales  Opportunities,  Inc.,  of  New  York  City  by  John  N. 
Cliivily,  Esquire. 

The  Request 

Sales  Opportunities,  Inc.,  proposes  to  offer  suppliers  a  means  whereby  the  sup- 
plier's advertising  of  its  own  products  can  be  brought  to  the  attention  of  pur- 
chasing agents  for  chain  stores.  Visual  aids  and  other  presentations  will  be 
used  to  enlist  interest  and  encourage  purchases. 

A  major  difficulty,  it  is  said,  is  to  get  enough  time  and  attention  from  such 
officials  to  present  a  message.  As  a  quid  pro  quo,  the  requesting  party  will  under- 
take to  provide  certain  merchandising  services  to  those  who  will  give  the  re- 
quisite time  and  attention. 

The  offered  services  need  not  necessarily  be  associated  with  products  being 
pushed.  For  example,  in  return  for  time  and  attention  given  to  a  sales  pitch 
for  soap,  the  intermediary  may  offer  to  furnish  merchandising  services  as  to 
meat.  Such  services  are  not  specified,  but  to  take  an  ultra  simple  example  might 
amount  to  "use  plastic  see-through  rather  than  plastic  containers." 

Discussion 

On  Wednesday,  March  5,  1969,  the  Commission  issued  its  final  Guides  for  Ad- 
vertising and  Other  Merchandising  Services  and  Allowances  to  become  effective 
May  1,  1969.  Although  these  Guides  are  subject  to  revisions  prior  to  May  1,  1969, 
should  further  revision  be  required,  and  although  they  are  to  be  reconsidered 
after  they  have  been  in  operation  for  18  months,  they  are,  as  now  set  forth,  the 
standard  by  which  any  requests  for  advisory  opinions  are  to  be  measured  under 
Sections  2  (d)  and  (e)  of  the  amended  Clayton  Act. 

For  our  present  puriwse  one  point  is  clearly  made  in  the  Guides :  if  a  supplier 
has  a  retailer  oriented  program,  he,  himself,  is  under  a  very  considerable  obliga- 
tion to  see  to  it  that  his  plan  on  proportionally  equal  terms  is  made  available  to, 
and  is  usable  by,  those  retailers  who  compete  in  the  resale  of  his  goods,  no  matter 
h'lw  many  intermediaries  there  may  be  between  him  and  the  competing  resellers. 

It  remains  true,  of  course,  that  if  a  proposed  plan  necessarily  embodies  the 
requisite  availability  and  proportionality,  there  can  be  no  objection  to  it  if 
honestly  implemented. 

If.  on  the  other  hand,  as  is  so  often  the  case,  it  cannot  be  determined  that  a 
proposed  plan  has  built-in  availability  and  proportionality,  or  if  there  is  no 
adequate  way  of  knowing  how  a  proposed  plan  will  work  out  in  practice,  then 
po.sitive  advice  cannot  easily  be  given. 

Looking  at  the  presently  proposed  plan,  we  find  an  intermediary  positioned 
between  suppliers  and  retailers.  Since  the  presence  of  the  intermediary  in  no 
way  changes  the  obligation  of  the  suppliers  and  the  supplied,  the  intermediary 
can  for  present  purposes  be  disregarded. 

Looking,  then,  solely  at  the  supplier  and  his  retailing  customers,  we  find  that 
under  the  proposal  in  hand  the  supplier  is  furnishing  a  service  cognizable  under 
Section  2(e)  of  the  amended  Clayton  Act.  Clearly  all  concerned  believe  this 
service  to  be  of  some  value.  If  accepted,  it  will  be  of  enough  value  to  pin  down 
the  time  and  attention  of  retailing  officials  who  would  not  otherwise  be  an 
audience.  This  is  true  whether  or  not  the  service  is  directly  connected  with  the 
sale  of  identifiable  specific  merchandise. 

Although  Example  6  under  Guide  7  appears  basically  to  have  been  written 
to  deal  with  demonstrator  services,  the  language  is  sufficiently  broad  to  cover 
the  present  situation  since  here  we  have  an  arrangement  "with  a  third  party 
to  furnish  personnel  to  perform  work  for  a  customer".  This  being  so,  the  require- 
ment is  that  the  "services  under  the  plan  mu.st  be  made  available  to  all  com- 
peting customers  on  proportionally  equal  terms."  If  there  are  those  retailing 
competitors  for  whom  the  offered  services  are  not  usable  or  suitable  then  the 
supplier  must  "offer  usable  and  suitable  alternatives  of  equivalent  measurable 
cost"  to  such  customers. 

We  do  not  know  whether  such  alternatives  will  in  fact  be  offered  either  by  the 
supplier  acting  for  himself  or  through  the  intermediary,  although  on  its  face  the 
present  plan  is  clearly  designed  for  large  chains  rather  than  for  the  small  inde- 
pendent retailer.  It  is  further  clear  that  the  plan  is  directed  toward  large  retail- 
ing chains  and  does  not  pay  even  lip  service  to  the  requirements  of  smaller 
competitors. 

In  the  papers  supplied  and  in  conversation,  the  requesting  party  urges  that 
what  he  proposes  is  not  subject  to  the  requirements  of   Section  2(e)    of  the 
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amended  Clayton  Act.  His  argument  essentially  is  that  the  services  to  be  fur- 
nished may  have  no  connection  whatsoever  with  a  specific  sale  of  supplier  goods. 
In  light  of  our  earlier  discussion  this  position  does  not  appear  tenable. 

We  believe,  therefore,  that  the  requesting  party  should  be  advised  that  in 
the  Commission's  view  the  proposal  is  subject  to  the  requirements  of  the 
amended  Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission  Act.  For 
further  information  he  should  be  sent  a  copy  of  the  present  Guides.  We  believe 
this  is  to  be  preferred  to  an  attempt  to  paraphrase  in  a  letter  language  whicli 
the  Commission  l:as  so  painstakingly  hammered  out. 

Both  a  propList'([  press  release  and  a  proposed  letter  to  the  requesting  party  are 
transmitted  herewith. 

Respectfully  submitted, 

Arthur  R.  Woods, 

Attorney-Adviser, 
Division  of  Advisory  Opinions, 

Bureau  of  Industry  Guidance. 
Approved : 

Arthur  R.  Woods, 
(Acting  for  Hugh  B.  Helm,  Chief, 
Division  of  Advisory  Opinions,  Bureau  of  Industry  Guidance.) 
March  18, 1969. 

Chalmers  B.  Yarlet, 
Director,  Bureau  of  Industry  Guidance. 
Concurrence : 
Digest  approved  for  publication  : 

William  F.  Jibb, 
Director,  Office  of  Information. 
March  24,  1969 

Francis  C.  Mayer,^ 
Chief,  Division  of  Discriminatory  Practices, 

Bureau  of  Restraint  of  Trade. 
Francis  C.  Mayer. 
Advisoey  Opinion  Digest  No.  — 

SUPPLIER  SERVICES  FURNISHED  THROUGH  THIRD  PARTY 

The  Commission  advised  a  requesting  party  that  his  proposed  plan  would  be 
governed  by  the  provisions  of  Section  2(e)  of  the  amended  Clayton  Act,  as  inter- 
preted by  the  Commission's  recently  issued  Guides  for  Advertising  Services  and 
Other  Allowances. 

In  return  for  chain  officials'  time  in  considering  supplier  proposals,  a  third 
party  intermediary  proposed  to  provide  merchandising  advice  of  a  perhaps  gen- 
eral nature.  The  requesting  party  considered  his  proposed  action  to  be  outside 
the  scope  of  Section  2(e) . 

In  the  Commission's  view,  Example  6  under  Guide  7  was  applicable ;  i.e.  the 
proposal  amounted  to  an  arrangement  "with  a  third  party  to  perform  work  for 
a  customer".  Under  the  plan,  then,  the  supplier  would  be  required  to  offer  the 
same  service  to  all  competing  resellers  of  the  supplier's  goods  or  would  be  re- 
quired to  offer  usaible  and  suitable  alternatives  of  equivalent  measurable  cost 
on  proportionally  equal  terms  to  those  competing  customers  unable  to  use  the 
basic  plan. 

Note  :  In  conformity  with  Commission  policy  concerning  publication  of  digests 
of  advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The 
advisory  opinion  itself  and  all  background  papers  are  confidential  and  are  not 
available  to  the  public. 

1  It  is  my  opinion  that,  in  pure  theory,  the  request  lies  more  In  the  area  of  commercial 
bribery ;  but  It  is  also  my  confirmed  opinion  that  the  successful  Implementation  of  the 
plan  only  can  beaccomplished  through  violations  of  Section  2(e)  and,  therefore,  I  concur 
In  the  recommendation.  Paragraph  3  of  the  letter  and  Paragraphs  1  and  3  of  the  digest 
should  be  rewritten  to  Indicate  the  implementation  of  the  plan  may  bring  it  within  the 
scope  of  Section  2(e). 
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Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
John  N.  Chtvilt,  Esq., 
Naylon  Euber  Magill  Lawrence  &  Farrell, 
Neiv  York,  N.Y. 

Deab  Mr.  Chivily  :  Reference  is  made  to  your  request  on  behalf  of  your  client,. 
Sales  Opportunities,  Inc.,  for  the  Commission's  views  as  to  a  proposed  service 
known  as  "Executive  Vision". 

The  Commission  understands  that  your  client,  acting  for  suppliers,  proposes  ta 
promote  the  sale  of  supplier  products  to  retailers  through  an  audio- visual  presen- 
tation. It  is  contemplated  that  such  presentations  are  made  to  top  executive 
management.  In  order  to  induce  such  management  to  view  the  sales  message. 
Sales  Opportunities,  Inc.,  will  include  in  its  presentation  a  three  minute  analysis 
of  a  specified  department  of  the  retailer's  store. 

In  the  Commission's  view,  the  supplier  in  the  circumstances  described  would 
be  providing  through  an  intermediary  a  service  cognizable  under  section  2(e)  of 
the  amended  Clayton  Act. 

The  obligations,  liabilities,  and  entitlements  of  supplies,  intermediary,  and 
retailer  are  set  forth  in  the  enclosed  copy  of  the  Commission's  Guides  for  Adver- 
tising Allowances  and  Other  Merchandising  Payments  and  Services  herewith 
to  which  references  may  be  made. 

By  direction  of  the  Commission. 

Joseph  W.  Shea,  Secretary. 

Enclosure. 

Nayxon  Huber  Magill  Lawrence  &  Farrell, 

New  York,  N.Y.,  Mardh  5, 1969. 
Re  Sales  Opportunities,  Inc., 
Norwell,  Mass, 
Arthur  R.  Woods,  Esq. 
Federal  Trade  Comm  ission. 
Bureau  of  Advisory  Opinions, 
Washington,  D.C. 

Dear  Mr.  Woods  :  Please  be  advised  that  no  analysis  of  departments  for  re- 
tailers has  been  made  as  yet.  However,  I  would  like  to  reiterate  the  salient  facts 
in  connection  therewith. 

The  retailers  will  select  the  departments  to  be  analyzed  and  the  manufacturer 
will  have  absolutely  no  control  over  the  selection  of  the.  departments  to  be  an- 
alyzed. Accordingly,  a  Bread  Manufacturer's  commercial  may  be  shown  in  con- 
junction with  an  analysis  of  meat  departments.  In  any  case,  all  the  products  in 
the  department  will  be  considered,  and  not  those  of  any  one  manufacturer. 
Very  truly  yours, 

John  N.  Chivily. 


Naylon  Hubee  Magill  &  Farrell, 

New  York,  N.Y.,  February  7, 1969. 
Re  Sales  Opportunities,  Inc.,  Norwell,  Mass. 
FEa)EKAL  Trade  Commission, 
Bureau  of  Advisory  Opinions, 
Washington,  D.C. 

1.  introdttction 

Gentlemen  :  This  letter  Is  to  request  an  advisory  opinion  with  regard  to  the 
proposed  activities  and  operations  of  Sales  Opportunities,  Inc.  (tbe  "Company") 
whicb  provides  a  service  known  as  "Executive  Vision".  The  Company  will  be 
engaged  in  the  preparation  and  sale  of  commercial  messages,  advertising  to 
retailers  new  and  old  products  of  manufacturers.  No  consumer  advertising  is 
done  by  the  Company.  The  sales  messages  on  video  tape  will  be  directed  to  the 
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top  executive  management  of  retailers  who  purchase  or  may  purchase  the  goods 
of  the  manufacturers  who  are  clients  of  the  Company.  In  order  to  induce  the  top 
management  of  the  retailers  to  view  the  sales  messages,  tli?e  Company  will  in- 
clude in  its  presentation  a  three-minute  analysis  of  a  specified  department  of 
the  retailer's  store.  The  service  may  include  discussion  of  various  products  not 
manufactured  by  the  manufacturer  whose  commercial  is  to  be  seen. 

Based  on  the  above  facts,  we  believe  that  the  service  to  be  performed  by  the 
Company  in  obtaining  better  communication  between  the  manufacturer  and  re- 
tailer, opening  up  new  avenues  of  exploration  for  the  products  of  the  manu- 
facturer with  thte  top  management  of  the  rettailer  and  giving  the  manufacturer 
the  ability  to  communicate  directly  to  top  management  of  the  retailer,  does  not 
in  any  way  violate  the  provisions  of  the  Robinson-Patman  Act. 

2.    HOW    THE   COMPANY   WORKS 

The  Company  will,  for  a  fee,  produce  a  one-minute  sales  presentation  on  any 
subject  pertinent  to  the  manufacturer's  business.  The  manufacturer  is  assured 
that  this  presentation  will  be  seen  by  the  executives  of  retail  food  outlets.  The 
presentation  is  made  on  a  video  tape.  It  is  seen  and  approved  by  the  manufac- 
turers before  being  shown  to  the  retailers. 

In  order  to  induce  tbe  retailers  to  view  the  sales  presentation  of  the  manu- 
facturer, the  Company  will,  on  a  video  recorder,  analyze  a  cross-section  of 
specified  departments  for  the  retailer.  This  analysis  will  be  shown  to  the  re- 
tailer before  or  after  but  in  connection  with  the  sales  presentation  of  the 
manufacturer. 

3.     POLICY. 

The  Company's  policy,  as  set  forth  at  the  outset  of  this  application,  is  to  pro- 
vide a  more  effective  forum  for  the  manufacturer  to  present  his  products  to  the 
retailer.  It  is  contemplated  that  the  services  will  be  available  to  all  competing 
retailers.  The  Company  will  not  engage  in  any  consumer  advertising. 

The  Company's  President,  Charles  J.  Foley,  at  37  Old  Plain  Street,  Marsh- 
field,  Massachusetts  02050,  telephone  617  834-7106,  and  the  Company's  attorneys, 
Bradford  S.  Magill  and  John  N.  Chivily,  of  61  Broadway,  New  York,  N.Y.  10006, 
telephone  212  344-3080,  are  ready  to  answer  all  questions  and  agree  to  make 
themselves  available  for  conferences  in  Washington  or  New  York,  as  requested 
by  you.  We  will  be  more  than  happy  to  supply  you  with  any  information  you  may 
desire  and  only  request  that  this  matter  be  acted  upon  promptly.  Please  feel  free 
to  call  collect  at  any  time. 
Very  truly  yours, 

John  N.  Chivixy. 

Naylon,  Huber,  Magill,  Lawrence  &  Farrell, 

New  York,  N.Y.,  February  20, 1969. 

Re  Sales  Opportunities,  Inc.,  Norwell,  Mass. 
Arthur  R.  Woods,  Esq. 
Federal  Trade  Commission, 
Bureau  of  Advisory  Opinions, 
Washington,  D.C. 

Dear  Mr.  Woods  :  In  accordance  with  your  request,  I  am  enclosing  herewith 
copies  of  the  script  for  the  two  commercials  prepared  by  Sales  Opportunities, 
Inc. 

Very  truly  yours, 

John  N.  Chivily. 

Pepperidge  Farm   Stuffing  Commercial 

During  the  Thanksgiving,  Christmas  and  New  Years  Holiday  Season  in  1967, 
one  poultry  stufiing  outsold  the  next  three  brands  combined  by  exactly  40%. 

The  1968  Pepperidge  Farm  promotion  and  merchandising  plan  will  help  you 
sell  even  more  of  the  nations  number  one  stufiing.  Three  full  weeks  of  concen- 
trated radio  support,  both  network  and  spot,  featuring  Titus  Moody;  130 — 60 
second  spots  per  week ;  a  total  of  200  gross  rating  points  in  New  York,  Connecti- 
cut and  Boston. 
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p.  O.  p.  materials  include  this  giant  new  stuffing  bin  (holds  12  cases),  a  four 
color  turkey  banner  with  your  own  brand  name  imprinted  free  of  charge  and 
150.000  of  these  attractive  four  color  recipe  booklets  to  be  given  away  in  Pepper- 
idge  Farm  Tea  Loaves,  special  display,  and  selected  magazines. 

From  November  11  through  November  23,  Pepperidge  Farm  will  offer  a  24  cent 
case  allowance  on  all  three  Pepi^eridge  Farm  stuffing  products,  an  extra  24  cent 
profit  per  case  or  a  26.1%  profit  on  the  1  pound  size  and  a  25.7%  profit  on  the  8 
ounce  size. 

For  stuffing  profits  this  year,  take  advantage  of  Pepperidge  Farms  promotion 

and  merchandising  aids. 

P.O.P.  materials,  saturation  network  and  spot  radio,  recipe  booklets  and  a  24 
cent  case  allowance  on  all  varieties  from  November  11  through  November  23. 

Gorton's   Seafood  Commercial 

America's  fastest  selling  frozen  seafood,  Gorton's  English-Style  Fish  and  Chips 
is  now  available  in  a  one  pound  package.  This  new  product  is  attractively  pack- 
aged in  a  red,  white  and  blue  box  that  is  sure  to  get  the  customer's  attention. 

Test  market  results  have  been  very  exciting.  Sales  related  to  facings  demon- 
strate that  this  product  is  the  fastest  moving  item  in  the  frozen  seafood  line.  .  .  . 
two  to  five  cases  per  week  per  store. 

Gorton's  is  going  all  out  to  assure  high  consumer  acceptance  of  this  new 
product. 

Thirteen  local  TV  spots  per  week— January  through  March.  Two  full-color  Sun- 
day Supplement  ads — February  3rd  and  February  24th.  Two  local  newspaper  ads 
with  10(J  store-redeemed  coupons. 

Gorton's  Fish  and  Chips  also  provide  you,  the  retailer,  with  maximum  incentive 
to  effectively  merchandise  the  product.  Profit  at  suggested  retail  is  35%.  Gorton 
also  provides  a  quantity  discount,  cooperative  advertising  and  P.O.P.  materials. 

Gorton's  Fish  and  Chips  will  be  a  real  profit-maker  for  you.  It  is  attractively 
packaged,  it  has  proven  successful  in  test  markets,  has  an  effective  advertising 
and  promotion  program  and  is  priced  for  profit. 


nonagenda  matter 

May  28,  1969. 

Re  American  Radiator  &  Standard  Sanitary  Corp.,  File  651  0093 ;  Day  &  Night 
Manufacturing  Co.,  Division  of  Carrier  Corp.,  File  651  0094;  Crane  Co., 
File  651  0095. 

From :  James  M.  Nicholson. 

To :  Commissioner  Dixon :  Commissioner  Elman ;  Commissioner  Maclntyre ; 
Commissioner  Jones ;  Secretary  :  General  Counsel ;  Program  Review  Officer ; 
Bureau  of  Economics ;  Bureau  of  Restraint  of  Trade :  Bureau  of  Deceptive 
Practices;  Bureau  of  Industry  Guidance;  Bureau  of  Textiles  and  Furs; 
Executive  Director;  Assistant  Executive  Director;  Bureau  of  Field  Oper- 
ations. 
I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff 
recommendation,  in  which  I  concur,  be  approved. 

The  staff's  proposed  closing  letter  to  Carrier  Corp.  contains  this  intriguing 
language — 

''The  Commission  has  rejected  your  Assurance  of  "Voluntary  Compliance  as 
legally  insufficient  and  has  determined  that  no  further  action  is  required  at  this 
time." 

This  is  no  way  to  impress  a  proposed  respondent  with  the  gravity  of  submitting 
a  "legally  insufficient"  Voluntary  Assurance.  I  move  for  the  stronger  sanction — 
no  closing  letters  at  all,  to  anyone.  This  would  be  an  appropriate  finale  to  this 
classic  piece  of  trivia.  A  case  initiated  on  the  basis  of  an  irresponsible  (and 
apparently  unevaluated)  complaint,  a  case  subsequently  over-investigated  in 
Colorado,  New  Mexico  and  other  picturesque  settings,  and  a  case  which  ultimately 
wasted  over  2,5(K)  man-hours. 

My  sympathies  are  all  with  Miss  Kloze  who  did  yeoman  service  in  disposing 
of  (she  did  not  initiate)  these  five  year  old  dogs. 

36-138— 70— vol.  3 99 
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Agenda  Matter 

Apbil  10,  1969. 
Re  Scott  Finks  Company,  Inc.,  et  al.,  File  No.  611  0813. 
From  :  .James  M.  Nicholson. 

To :  Commissioner  Dixon :  Commissioner  Elman :  Commissioner  Maclntyre ; 
Commissioner  Jones;  Secretary  (J.  Kuzew)  :  General  Counsel;  Bureau  of 
Economics ;  Bureau  of  Restraint  of  Trade ;  Bureau  of  Deceptive  Practices ; 
Bureau  of  Industry  Guidance  ;  Bureau  of  Textiles  &  Furs ;  Executive  Direc- 
tor :  Assistant  Executive  Director  ;  Bureau  of  Field  Operations. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

Memorandum 

April  10,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Siibject :  Scott  Finks  Company.  Inc.,  et  al.,  File  No.  611  0813. 

I  approach  the  task  of  circulating  this  Section  2(c)  consent  order  with  some 
trepidation  because  I  have  no  desire  to  revive  anew  the  controversy  which  re- 
cently arose  over  the  issuance  of  2(c)  complaints  in  the  fresh  fruit  and  vegetable 
industry,  although  the  similarities  between  the  two  situations  would  be  obvious 
to  anyone  who  studied  the  voluminous  files  which  were  submitted  to  my  office. 
Scott  Finks  stands  convicted  of  a  clear-cut  violation  of  the  law  in  that  it  paid 
brokerage  or  discounts  in  lieu  of  brokerage  to  brokers  buying  for  their  own  ac- 
counts. There  is  no  real  question  as  to  this  fact  and  respondent  has  affixed  his 
signatiire  to  a  consent  order  which  will  effectively  terminate  the  practice. 

Was  it  worth  the  cost?  I  have  my  doubts.  Ordinarily,  one  does  not  complain 
about  a  consent  order  for  it  means  the  government  has  obtained  compliance 
without  undergoing  the  expense  of  litigation.  However,  this  does  not  take  into 
account  all  that  went  before  in  our  efforts  to  reach  this  blissful  state.  This  in- 
vestigation began  in  January  of  1962  on  our  own  motion.  Since  that  time,  I  am 
advised  that  1.0.'^2  hours  have  been  charf/ed  to  the  case.  Whether  that  is  a  com- 
pletely accurate  figure  or  not,  it  having  been  alleged  that  our  staff  is  sometimes 
less  than  completely  candid  in  filling  out  time  cards,  it  at  least  represents  a 
.substantial  expenditure  of  money  and  manpower  on  the  part  of  our  headquarters 
staff  and  three  different  field  ofiices  and  at  least  1.000  hours  not  spent  on  some- 
thing else. 

Some  historical  references  might  aid  our  perspective.  On  January  IS,  1962  an 
expeditious  field  investigation  was  requested  to  verify  suspicions  that  respondent 
was  making  payments  to  brokers  purchasing  for  their  own  accounts.  In  what 
must  have  been  a  record  for  such  responses,  the  investigation  was  completed 
and  reported  on  February  1.5.  1962,  with  a  well-documented  recommendation  that 
complaint  issue  based  upon  numerous  such  transactions  with  ten  different  brokers 
purchasing  for  their  own  accounts.  At  this  stage  some  of  the  urgency  appears  to 
have  gone  out  of  the  matter,  for  three  years  and  eight  months  later,  without 
any  intervening  action,  the  case  was  reassigned  to  a  new  attorney.  Three  years 
and  nine  months  later  it  was  reassigned  to  still  another.  Then  four  years  and 
four  months  later  a  supplemental  investigation  was  requested  into  the  question 
of  whether  illegal  brokerage  payments  were  being  made  to  respondent's  direct 
accounts,  a  question  not  theretofore  raised. 

To  resolve  this  point,  three  different  field  ofiices  subsequently  became  involved 
and  it  was  ultimately  determined  that  respondent  did  not  pay  brokerage  to  its 
direct  accounts,  although  additional  evidence  was  accumulated  as  to  payments 
to  brokers  on  purchases  for  their  own  accounts.  Far  be  it  from  me  to  suggest 
that  the  supplemental  investigation,  ostensibly  to  look  into  payments  to  direct 
accounts,  was  necessary  in  order  to  gather  fresh  evidence  upon  which  to  base  an 
order  prohibiting  payments  to  brokers  purchasing  for  their  own  account,  a  step 
which  was  taken  some  seven  years  and  one  month  after  the  Kansas  City  OflBce 
had  recommended  complaint  based  upon  the  same  charge  and  substantially  the 
same  type  of  evidence. 

So  much  for  history.  On  the  merits,  it  appears  that  respondent  accomplished 
the  same  illegal  result  by  two  different  methods.  As  to  some  brokers,  brokerage 
deductions  were  made  before  remitting  to  respondent  (pure  brokerage)  and,  as 
to  others,  respondent  deducted  the  equivalent  of  brokerage  in  its  net  billing  to 
them  on  purchases  made  for  their  own  accounts  (allowances  in  lieu  of  broker- 
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age).  In  either  ease,  the  amount  was  invariably  10.^  per  100  lbs  and,  as  best  as 
I  can  tell,  all  brokers  were  treated  alike  in  this  respect,  although  it  would  take 
a  more  careful  evaluation  of  the  supporting  documents  than  I  care  tc)  i"ake  to 
fully  support  this  assumption  which  I  have  made  from  a  study  of  the  various 

memorandums  submitted.  ,<,     i_       t        „/i  rv,^ 

This  brings  me  then  to  the  point  where  I  found  myself  when  I  prepared  my 
dissent  in  connection  with  the  fresh  fruit  and  vegetable  complaints  I  <luestion 
the  utility  of  this  proceeding  for  the  same  reasons.  But  since  complaints  there 
have  been  issued,  I  see  no  reason  for  withholding  action  on  a  consent  order  cover- 
ing potatoes  and  onions  or  anything  to  be  gained  by  renewing  the  previous  codt 
troversy  each  time  the  question  arises. 

Consequently,  I  move  the  consent  order — reluctantly. 

Memorandum 

April  3,   1969. 

To:  Commission. 

From  :  Division  of  Consent  Orders. 

Subject :  Scott  Finks  Company,  Inc.,  et  al.,  File  No.  611  0813. 

Recommendation  :  Join  in  the  Bureau's  recommendation  that  the  consent  agree- 
ment submitted  under  §  2.14  of  the  Rules  be  provisionally  accepted. 

Reviewed  and  forwarded  herewith  is  executed  agreement  containing  consent 
order  which  order,  in  this  Division's  view,  adequately  prohibits  the  acts  and 
practices  alleged  to  be  unlawful  in  the  complaint  contemplated  by  the  agreement. 
Also  submitted  in  conformity  with  the  revised  procedure  set  forth  in  the 
Commission's  minute  of  September  18,  1968  is  draft  of  decision  and  order  for 
the  Commission's  consideration  and  provisional  approval. 
Respectfully  submitted, 

Robert   H.   Dunn, 
Acting  Assistant   General 
Counsel  for  Consent  Orders. 

If  the  agreement  is  accepted,  the  following  counsel  should  be  notified  by  the 
Division  of  Legal  and  Public  Records :  None. 

March  27, 1969. 
To :  Commission. 
Via  :  Division  of  Consent  Orders. 

From :  Howard  Friedman,  Attorney,  Division  of  Discriminatory  Practices,  Bu- 
reau of  Restraint  of  Trade. 
Subject :  File  No.  6110813 ;  Scott  Finks  Company,  Inc.,  et  al. ;  Recommendation 
for  acceptance  of  Consent  Order;  Violation  of  Section  2(c)  of  the  amended 
Clayton  Act  through  the  granting  of  price  allowances  in  lieu  of  brokerage 
and  by  paying  brokerage  to  a  buyer  purchasing  for  his  own  account ;  Produce. 
Pursuant  to  Section  2.14(a)  of  the  Rules  of  Practice  and  Procedure,  a  pro- 
posed draft  of  complaint  and  executed  agreement  containing  a  consent  order 
to  cease  and  desist  in  the  above-captioned  matter  is  forwarded  herewith.  The 
agreement  was  obtained  by  the  Kansas  City  office. 
The  applicant  in  this  matter  is  the  Commission. 

Proposed  respondents  are  Scott  Finks  Company,  Inc.,  ,a  corporation  and 
W.  S.  Finks,  individually  and  as  president  and  a  director  of  said  corporation. 
Their  principal  office  is  located  at  203  Merchants-Produce  Bank  Building,  Kansas 
City,  Missouri  64106.  Gross  sales  for  the  period  from  1962  to  1967  have  averaged 
.about  one  and  one-half  million  dollars  annually.  Net  profit  is  about  1%%  of 
gross  sales.  Scott  Finks  Company,  Inc.  (SFCo)  buys  and  sells  potatoes  and 
onions,  although  it  deals  mainly  in  potatoes. 

FACTS  OF  THE  CASE 

The  investigations  revealed  very  strong  evidence  that  SFCo  was  in  fact 
paying  brokerage  to  brokers  who  were  buying  for  their  own  account.  (TBF 
pp.  34-35,  39-132.  1206,  1210,  1220,  1227).  It  was  quite  clear  that  as  to  certain 
brokers,  brokerage  deductions  were  made  before  remitting  to  SFCo.  (Finks 
Ex.  61-63f.  TBF  pp.  573-r)98.)  They  then  resold  at  whatever  price  they  could 
get  for  the  produce,  frequently  realizing  profits  over  and  above  the  usual  and 
customary  brokerage.  On  some  sales,  SFCo  deducted  the  equivalent  of  brokerage 
in  its  net  billing  to  them  on  purchases  made  for  their  own  account.  (Finks  Ex. 
47-^8f,  TBF  pp.  454-469 ;  TBF  pp.  1202-1203) . 
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A  detailed  explanation  of  how  SFCo  conducts  its  operations  is  set  out  in  a 
letter  from  Mr.  Finks  dated  July  20,  1961.  This  letter  also  contains  information 
concerning  the  firms  receiving  brokerage  from  SFCo.  Also  contained  in  the 
PGF  (p.  2)  immediately  following  this  letter  is  a  worksheet  summarizing 
some  of  the  essential  parts  of  the  voluminous  documentary  evidence  in  the  files. 
A  supplement  to  the  information  contained  in  the  letter  of  July  20,  1961  is 
contained  in  a  field  report  from  Kansas  City  (TBF,  Vol.  I,  pp.  2-5). 

SFCo  sells  on  a  net  delivered  basis.  Title  to  the  goods,  therefore,  passes  to 
the  buyer  at  the  designated  delivery  point,  which  sometimes  may  be  a  buyer's 
dock.  SFCo  assumes  all  liability  up  to  the  point  of  delivery.  This  includes  dam- 
aged or  spoiled  goods  due  to  loading,  handling  or  hauling.  SFCo  makes  any 
claims  against  the  railro,ad  or  shipper  (PPF,  p.  60) . 

COMPLAINT    AND     ORDER 

Although  the  Kansas  City  ofiice  initially  recommended  disposition  pursuant 
to  informal  procedures,  after  due  deliberation  by  the  stafE  at  Headquarters,  it 
was  decided  that  this  matter  was  not  appropriate  for  such  procedures.  It  was 
further  recommended  by  the  Kansas  City  office  that  the  buyer  recipients  of 
brokerage  should  be  offered  consent  ordei-s.  By  memorandum  from  this  Bureau 
to  the  Bureau  of  Field  Operations  dated  August  19,  1968,  it  was  suggested  that 
"an  order  entered  against  SFCo — the  source  of  illegal  brokerage — would  effec- 
tively thwart  the  illegal  practices,"  (PPF,  p.  62). 

It  is  believed  the  accompanying  consent  agreement  containing  an  Order  to 
Cease  and  Desist  (to  which  the  complaint  draft  is  attached),  constitutes  an 
appropriate  disposition  of  this  matter,  and  it  is  recommended  that  complaint 
draft  issue  and  the  order  be  issued  in  accordance  with  the  consent  agreement. 
The  Division  of  Consent  Orders  prior  to  its  return  to  the  Kansas  City  Office 
for  execution,  reviewed  the  draft  of  complaint  and  agreement  containing  con- 
sent order  to  cease  and  desist  and  the  proposed  order  has  been  approved  by  that 
Division. 

The  proposed  respondent  was  not  represented  by  counsel  during  the  negotiation 
of  this  agreement. 

COMMERCE    AND    PUBLIC    INTEREST 

The  proposed  respondent's  business  is  interstate,  both  as  to  buying  and  sell- 
ing. Shipments  are  made  either  from  Kansas  City  or  from  the  States  of  Idaho, 
Wa.shiugton  and  California  to  the  Middle  West,  East  and  South.  Also,  proposed 
respondent  grossed  over  one  and  one-half  million  dollars  annually  from  these  in- 
terstate shipments.  Further,  it  would  be  very  much  in  the  public  interest  to  have 
this  order  on  the  record  against  a  central  source  of  illegal  brokerage. 

RECOM  MENDATION 

It  is  therefore  recommended  that  the  Commission  accept  the  proposed  Agree- 
ment Containing  Consent  Order  to  Cease  and  Desist,  issue  the  proposed  Com- 
plaint and  enter  the  proposed  Order. 
Respectfully  submitted, 

Howard  Friedman, 
Triul  Attorney,  Division  of  Discriminatory  Practices. 

Approved : 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 

WiLMER  L.  TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 
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Before  Federal  Trade  Commission.  United  States  of  America 

Docket  No.  

In  the  Matter  of 

Scott  Finks  Co.,  Inc.,  a  corporation,  and  W.  S.  Finks,  individually  as  a  president 

and  a  director  of  said  corporation 

complaint 

The  Federal  Trade  Commission,  having  reason  to  believe  that  the  parties 
respondent  named  in  the  caption  hereof,  and  hereinafter  more  particularly  de- 
scribed, have  been  and  are  now  violating  the  provisions  of  subsection  (c)  of 
Section  2  of  the  Clayton  Act,  as  amended  (15  U.S.C.  §13),  hereby  issues  its 
complaint,  stating  its  charges  with  respect  thereto  as  follows  : 

Paragraph  One :  Respondent  Scott  Finks  Co.,  Inc.,  is  a  corporation  organized, 
existing  and  doing  business  under  and  by  virtue  of  the  laws  of  the  State  of  Mis- 
souri, with  its  office  and  principal  place  of  business  located  at  203  Merchants- 
Produce  Bank  Building,  Kansas  City,  Missouri  64106. 

Respondent  Scott  Finks  Co.,  Inc.,  has  been  and  is  engaged  in  business  pri- 
marily as  a  wholesale  seller,  buying  and  reselling  produce.  This  respondent 
purchases  its  produce  from  a  number  of  suppliers  located  in  Montana  and 
Idaho.  Its  volume  of  business  in  the  purchase  and  sale  of  such  products  is 
substantial,  estimated  to  be  in  excess  of  $1  million  annually. 

Pai-agraph  Two :  Respondent  W.  S.  Finks  is  the  President  &nd  a  Director  of 
Scott  Finks  Co.,  Inc.,  and  together  with  his  wife  Mildred  G.  Finks,  owns  two 
thirds  of  the  capital  stock  of  said  corporate  respondent.  Respondent  W.  S. 
Finks  formulates,  directs  and  controls  the  acts,  practices  and  policies  of  said 
corporate  respondent.  His  address  is  the  same  as  that  of  the  corporate  respondent. 

Paragraph  Three:  In  the  course  and  conduct  of  their  business  for  the  past 
several  years,  respondents  have  purchased  substantial  quantities  of  produce 
in  commerce,  as  "connuerce"  is  defined  in  the  Clayton  Act,  as  amlended,  from 
suppliers  or  sellers  located  in  several  states  of  the  United  States  other  than  the 
State  of  Missouri  in  which  respondents  are  located.  Said  respondents  transport 
or  cause  such  produce  to  be  transported  from  the  places  of  business  of  suppliers 
located  in  various  other  states  of  the  United  States  to  respondents  who  are 
located  in  the  State  of  Missouri  or  to  respondents'  customers  located  in  other 
states  of  the  United  States.  Thus,  there  has  been  at  all  times  mentioned  herein 
a  continuous  course  of  trade  in  commerce  in  the  purchase  and  resale  of  said 
produce  by  said  respondents. 

Paragraph  Four:  Respondents  sell  their  produce  to  purchasers  through 
brokers  and  pay  said  brokers  a  brokerage  fee  or  commission  for  their  services  in 
arranging  such  sales.  In  many  instances  respondents  have  also  paid  a  brokerage 
fee,  or  granted  an  allowance  in  lieu  thereof,  to  brokers  purchasing  for  theit 
own  account. 

Paragraph  Five  :  The  acts  and  practices  of  respondents,  in  granting  brokerage, 
or  a  commission,  or  an  allowance  or  discount  in  lieu  thereof,  to  brokers  buying 
for  their  own  respective  accounts,  are  in  violation  of  subsection  (c)  of  Section 
2  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission,  on  this 

day  of ,  A.D.,  19 ,  issues  its  complaint  against  respondents. 

Bv  the  Commission. 

Joseph  W.  Shea,  Secretary. 
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Before   Federal  Trade  Co^rMissioN,   United   States  of  America 

File  No.  611  0813 

In  the  Matter  of 

Scott  Finks  Co.,  Inc.,  a  corporation,  and  W.  S.  Finks,  individually 
and  as  president  and  a  director  of  said  corporation. 

agreement   containing   consent  order   to   cease  and   desist 

The  Federal  Trade  Commission,  having  initiated  an  investigation  of  certain 
acts  and  practices  of  Scott  Finks  Co.,  Inc.j  a  corporation,  and  W.  S.  Finks, 
individually  and  as  President  and  a  Director  of  said  corporation,  and  it  now 
appearing  that  Scott  Finks  Co.,  Inc.,  a  corporation,  and  W.S.  Finks,  individually 
and  as  President  and  a  Director  of  said  corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are  willing  to  enter  into  an  agreement  con- 
taining an  order  to  cease  and  desist  from  the  use  of  the  acts  and  practices  being 
investigated : 

It  is  hereby  agreed  by  and  between  Scott  Finks  Co.,  Inc.,  by  its  duly  author- 
ized officer,  and  W.  S.  Finks,  individually  and  as  President  and  a  Director  of 
said  corporation,  and  counsel  for  the  Federal  Trade  Commission  that : 

1.  Proposed  respondent  Scott  Finks  Co.,  Inc.  is  a  corporation  organized,  exist- 
ing and  doing  business  under  and  by  virtue  of  the  laws  of  the  State  of  Missouri, 
with  its  office  and  principal  place  of  business  located  at  203  Merchants-Produce 
Bank  Building,  in  the  City  of  Kansas  iCty,  State  of  Missouri  64106. 

Proposed  respondent  W.  S.  Finks  is  President  and  a  Director  of  said  corpora- 
tion. He  formulates,  directs,  and  controls  the  policies,  acts  and  practices  of 
said  corporation  and  his  address  is  the  same  as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  of  the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint  here  attached. 

3.  Proposed  respondents  waive : 

(a)  Any  further  procedural  steps  ; 

(b)  The  requirement  that  the  Commission's  decision  contain  a  statement 
of  findings  of  fact  and  conclusions  of  law  ;  and 

(c)  All  rights  to  seek  judicial  review  or  otherwise  to  challenge  or  contest 
the  validity  of  the  order  entered  pursuant  to  this  agreement. 

4.  This  agreement  shall  not  become  a  part  of  the  official  record  of  the  pro- 
ceeding unless  and  until  it  is  accepted  by  the  Commission.  If  this  agreement  is 
accepted  by  the  Commission  it,  together  with  the  draft  of  complaint  contem- 
plated thereby,  will  be  placed  on  the  public  record  for  a  period  of  thirty  (30) 
days  and  information  in  re-spect  thereto  publicly  released :  and  such  acceptance 
may  be  withdrawn  by  the  Commi-ssion  if,  within  thirty  (30)  days  after  accept- 
ance, comments  or  views  submitted  to  the  Commission  disclo.se  facts  or  con- 
siderations which  indicate  that  the  order  contained  in  the  agreement  is  inap- 
propriate, improper,  or  inadequate. 

5.  This  agreement  is  for  settlement  purpo.ses  only  and  does  not  constitute  an 
admission  by  propo.sed  respondents  that  the  law  has  been  violated  as  alleged  in 
the  draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that,  if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently  withdrawn  by  the  Commission  pursuant 
to  the  provi-sions  of  §  2.34(b)  of  the  Commission's  Rules,  the  Commission  may, 
without  fiirther  notice  to  proposed  respondents,  (1)  issue  its  complaint  corre- 
sponding in  form  and  substance  with  the  draft  of  complaint  here  attached  and 
its  decision  containing  the  following  order  to  cease  and  desi.st  in  disposition  of 
the  proceeding  and  (2)  make  information  public  in  respect  thereto.  AVhen  so 
entered,  the  order  to  cease  and  desist  shall  have  the  same  force  and  effect  and 
shall  become  final  and  may  be  altered,  modified  or  set  aside  in  the  same  manner 
and  within  the  same  time  provided  by  statute  for  other  orders.  The  complaint 
may  be  used  in  construing  the  terms  of  the  order. 

7.  Proposed  respondents  have  read  the  proposed  complaint  and  order  con- 
templated hereby,  and  they  understand  that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more  compliance  reports  showing  that  they 
have  fully  complied  with  the  order,  and  that  they  may  be  liable  for  a  civil  penalty 
of  up  to  $5,000  for  each  violation  of  the  order  after  it  becomes  final. 
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OBDEB 


IT  IS  ORDERED  that  respondents  Scott  Finks  Co.,  Inc.,  a  corporation,  and 
its  officers,  and  W.  S.  Finks,  individually  and  as  President  and  a  Director  of  Scott 
Finks  Co.,  Inc.,  and  respondents'  agents,  representatives  and  employees,  directly 
or  through  any  corporate  or  other  device,  in  or  in  connection  with  the  sale  of 
produce  in  commerce,  as  "commerce"  is  defined  in  the  Clayton  Act,  as  amended, 
do  forthwith  cease  and  desist  from  : 

Paying,  granting,  or  allowing,  directly  or  indirectly,  to  any  buyer,  or  to 
anyone  acting  for  or  in  behalf  of  or  who  is  subject  to  the  direct  or  indirect 
control  of  such  buyers,  anything  of  value  as  a  commission,  brokerage,  or 
other  compensation,  or  any  allowance  or  discount  in  lieu  thereof,  upon  or  in 
connection  with  any  sales  of  produce  to  such  buyer  for  his  own  account. 
It  is  further  ordered  that  the  respondent  corporation  shall  forthwith  distribute 
a  copy  of  this  order  to  each  of  its  operating  divisions. 

Signed  this day  of  October,  1968. 

Scott  Finks  Co.,  Inc.,  (a  corporation) 
By  W.  S.  Finks,  President, 

Kansas  City,  Missouri. 
W.  S.  Finks,  individually  and  as 

President 
and  a  Director  of  said  corporation. 
Henry  J.  Friedman, 

Counsel  for  the  Federal  Trade  Commission. 
Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 

WlLMEB   L.    TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 
Cecil  G.  Miles, 

Director,  Bureau  of  Restraint  of  Trades. 


Before  Federal  Trade  Commission,  United  States  of  America 

Commissioners:  Paul  Rand  Dixon,  Chairman,  Philip  Elman,  Everette  Mac- 
Intyre,  Mary  Gardiner  Jones,  James  M.  Nicholson. 


docket  no. 


In  the  Matter  of 

Scott  Finks  Co.,  Inc.,  a  corporation,  and  W.  S.  Finks,  individually  and  as 
President  and  a  Director  of  said  corporation. 

decision    and    OBDEB 

The  Federal  Trade  Commission  having  initiated  an  investigation  of  certain 
acts  and  practices  of  the  respondents  named  in  the  caption  hereof,  and  the  re- 
spondents having  been  furnished  thereafter  with  a  copy  of  a  draft  of  complaint 
which  the  Bureau  of  Restraint  of  Trade  proposed  to  present  to  the  Commission 
for  its  consideration  and  which,  if  issued  by  the  Commission,  would  charge 
respondents  wuth  violation  of  subsection  (c)  of  Section  2  of  the  Clayton  Act,  as 
amended ;  and 

The  respondents  and  counsel  for  the  Commission  having  thereafter  executed  an 
agreement  containing  a  consent  order,  and  admission  by  the  respondents  of  all 
the  jurisdictional  facts  set  forth  in  the  aforesaid  draft  of  complaint,  a  statement 
that  the  signing  of  said  agreement  is  for  settlement  purposes  only  and  does  not 
constitute  an  admission  by  respondents  that  the  law  has  been  violated  as  alleged 
in  such  complaint,  and  waivers  and  other  provisions  as  required  by  the  Com- 
mission's Rules ;  and 

The  Commission  having  thereafter  considered  the  matter  and  having  deter- 
mined that  it  had  reason  to  believe  that  the  respondents  have  violated  subsection 
(e)  of  Section  2  of  the  Clayton  Act,  as  amended,  and  that  complaint  should  issue 
stating  its  charges  in  that  respect,  and  having  thereupon  accepted  the  executed 
consent  agreement  and  placed  such  agreement  on  the  public  record  for  a  period 
of  thirty  (30)  days,  now  in  further  conformity  with  the  procedure  prescribed  in 
§  2.34(b)  of  its  Rules,  the  Commission  hereby  issues  its  complaint,  makes  the 
following  jurisdictional  findings,  and  enters  the  following  order : 

1.  Respondent  Scott  Finks  Co.,  Inc.  is  a  corporation  organized,  existing  and 
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doing  business  under  and  by  A'irtue  of  the  laws  of  the  State  of  INIissouri.  witli  its 
oflace  and  principal  place  of  business  located  at  203  Merchant-Produce  Bank 
Building,  in  the  City  of  Kansas  City,  State  of  Missouri  64106. 

Respondent  W.  S.  Finks  is  President  and  a  Director  of  said  corporation  and  his 
address  is  the  same  as  that  of  said  cori)oration. 

2.  The  Federal  Trade  Commission  has  jurisdiction  of  the  subject  matter  of 
this  proceeding  and  of  the  respondents. 

ORDER 

It  is  ordered  that  respondents  Scott  Finks  Co.,  Inc.,  a  corporation,  and  its 
oflBcers,  and  W.  S.  Finks,  individually  and  as  President  and  a  Director  of  Scott 
Finks  Co.,  Inc.,  and  respondents'  agents,  representatives  and  employees,  directly 
or  through  any  corporate  or  other  device,  in  or  in  connection  with  the  sale  of 
produce  in  commerce,  as  "commerce"  is  defined  in  the  Clayton  Act,  as  amended, 
do  forthwith  cease  and  desist  from  : 

Paying,  granting,  or  allowing,  directly  or  indirectly,  to  any  buyer,  or  to 
anyone  acting  for  or  in  behalf  of  or  who  is  subject  to  the  direct  or  indirect 
control  of  such  buyer,  anything  of  value  as  a  commission,  brokerage,  or  other 
compensation,  or  any  allowance  or  discount  in  lieu  thereof,  upon  or  in  con- 
nection with  any  sale  of  produce  to  such  buyer  for  his  own  account. 
It  is  further  ordered  that  the  respondent  corporation  shall  forthwith  distribute 
a  copy  of  this  order  to  each  of  its  operating  divisions. 

It  is  further  ordered  that  the  respondents  herein  shall,  within  sixty  (60)  days 
after  service  upon  them  of  this  order,  file  with  the  Commission  a  report  in  writ- 
ing setting  forth  in  detail  the  manner  and  form  in  which  they  have  complied 
with  this  order. 

By  the  Commission. 

Joseph  W.  Shea,  Secretary. 

Issued : 
(Prepared  by  Crumly  April  1,  1969— (Office  of  Information)  JIBB  April  1,  1969) 
Brokerage    (RP) — Consent  Order    (File  No.   611   0813)  —  (Produce) 

The  Federal  Trade  Commission  has  provisionally  accepted  a  consent  ordei 
prohibiting  Scott  Finks  Co.,  Inc.,  a  produce  wholesaler  at  203  Merchants-Produce 
Bank  Bldg.,  Kansas  City,  Mo.,  from  making  unlawful  brokex-age  payments. 

W.  S.  Finks,  president  and  director  of  the  concern,  is  also  named  in  the  agreed-to 
order.  The  agreement  is  for  settlement  purposes  only  and  does  not  constitute  an 
admission  by  the  respondents  that  they  have  violated  the  law. 

The  complaint  and  consent  order  in  this  matter  will  remain  on  the  public 

record  from ,  1969,  through , 

1969.  During  this  time  the  Commission  will  receive  and  consider  any  comments 
or  views  concerning  the  adequacy  of  the  order.  Interested  members  of  the  public 
are  urged  to  file  such  comments  and  views,  all  of  w^hich  will  become  part  of 
the  public  record  of  the  proceeding.  The  FTC  may  withdraw  its  acceptance  of  the 
agreement  if  upon  reconsideration  it  appears  that  the  order  is  inappropriate,  im- 
proper or  inadequate. 

The  Commission's  complaint  alleges  that  Scott  Finks  sells  its  produce  to 
purchasers  through  brokers  and  pays  these  brokers  a  fee  or  commission  for  their 
services.  In  many  instances,  the  company  has  also  paid  a  brokerage  fee  or  granted 
an  allowance  in  lieu  of  brokerage  to  brokers  who  buy  for  their  own  account. 

These  latter  practices  by  the  concern,  the  complaint  charges,  violate  Section 
2(c)  of  the  Clayton  Act,  as  amended. 


April  22,  1969. 
Re  Groveton  Paper  Co. ;  Docket  No.  6592. 

From  :  James  M.  Nicholson. 

To :  Comm.  Dixon ;  Ciomm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones ;  Secretary 
(J.  Kuzew)  ;  General  Counsel;  Program  Review  Officer;  Bur.  of  Economics; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance ;  Bur  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Execu- 
tive Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 
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Memorandum 

April  22,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Groveton  Paper  Co. ;  Docket  No.  6592. 

The  staff  has  again  submitted  the  compliance  report  of  Groveton  Paper 
Company  which  raises  the  basic  question  of  the  compliance  obligations  of 
companies  under  pre  Fred  Meyer  Section  2(d)  orders.  By  minute  dated  November 
27,  1968,  we  returned  this  matter  to  the  staff  with  instructions  "that  the  Guides 
under  the  Fred  Meyer  decision  should  specifically  provides  that  they  apply  to 
those  companies  under  existing  orders."  'The  staff  construes  this  as  meaning 
that  the  Commission  refrained  from  taking  a  frontal  iX)sition  on  whether 
respondents'  compliance  with  pre-Meyer  2(d)  orders  is  or  is  not  properly  measur- 
able against  the  Meyer  standard  and  reiterates  its  position  that  we  are  in  a 
legally  insecure  position  to  assert  that  prior  orders  are  governed  de  facto  by 
the  Meyer  standards. 

The  compliance  situation  here  seems  to  be  that  respondent  is  in  compliance 
wath  the  order  as  interpreted  prior  to  the  Meyer  decision,  but  is  not  in  com- 
pliance with  the  order  as  it  would  be  interpreted  by  that  decision.  Approaching 
the  matter  from  the  standpoint  of  its  understanding  of  our  action,  the  staff  rec- 
ommends that  we  advise  Groveton  that  its  report  has  not  been  accepted  and 
that  its  future  compliance  under  the  statute  will  be  expected  to  conform  with 
the  Commission's  revised  Guides.  The  repoi't  itself  would  simply  be  received 
and  filed.  Clearly,  the  staff  would  not  be  insisting  that  respondent  must  comply 
with  the  Guides  in  order  to  comply  with  the  order.  The  staff  notes  that  our 
action  here  will  set  a  precedent  for  the  future  handling  of  some  thirty  similar 
orders. 

While  I  must  admit  that  our  prior  instruction  contained  in  the  minute  of 
November  27th  was  not  a  model  of  clarity,  I  do  not  think  the  staff  has  cor- 
rectly interpreted  our  action.  My  understanding  was  that  we  clearly  intended 
that  respondents  under  pre-Meyer  2(d)  orders  would  be  expected  to  comply  with 
the  Guides  in  order  to  comply  with  the  orders,  which  orders  would  be  inter- 
preted in  light  of  the  Guides. 

When  this  matter  was  previously  submitted,  I  indicated  some  sympathy  with 
the  staff's  position,  but  did  entertain  some  doubts  on  this  score  as  all  of  the 
precedents  cited  dealt  with  .situations  in  which  a  new  interpretation  was  later 
placed  upon  an  order  which  differed  from  that  in  effect  at  the  time  the  order  was 
issued  and  not  with  a  situation  where  an  appellate  court  had  given  a  new  con- 
sti'uction  of  the  statiite  on  which  the  orders  were  based.  Upon  further  refiection, 
I  think  my  doubts  were  more  firmly  grounded  than  my  sympathy  and  the  Com- 
mission evidently  agreed. 

Any  other  construction  would  seem  to  lead  to  an  anomalous  result  with  across- 
the-board  implications.  If  we  adopted  the  present  recommendation,  we  would 
have  to  separate  each  of  the  past  orders  we  have  issued  in  statutory  language  in 
point  of  time  and  interpret  them  only  in  light  of  the  precedents  which  existed 
at  the  time  they  were  issued.  This  could  lead  to  a  difficult,  if  not  impossible, 
enforcement  situation,  for  the  principle  involved  would  have  application  to  any 
order  phrased  in  statutory  language,  whether  is.sued  under  2(d)  or  some  other 
provision  of  laws  within  our  jurisdiction.  In  this  regard,  I  see  no  essential 
difference  between  a  consent  order  and  a  litigated  order,  as  the  staff  also  pre- 
viously concluded,  relying  upon  United  States  v.  Swift  d  Co.,  286  U.S.  106  (1932). 

If  I  have  interpreted  it  correctly,  I  think  our  previous  conclusion  was  a  sound 
one  which  will  withstand  a  court  test  if  one  is  undertaken.  Consequently,  I  move 
this  matter  be  returned  to  the  Division  of  Compliance  to  advise  respondent  that 
its  report  of  compliance  is  not  acceptable  and  to  take  such  further  action  as  will 
be  required  to  bring  the  resix)ndent  into  compliance  with  the  order  as  presently 
interpreted. 

Memorandum 

April  4,  1969. 
To :  Commission. 

From :  Chief,  Compliance  Division.  Bureau  of  Restraint  of  Trade. 
Subject :  Groveton  Paper  Co. :  Docket  No.  6592. 

Resubmittal  of  Supplemental  Repoi't  of  Compliance — Filing  Recommended; 
Clayton  Act,  Section  2(d)  ;  Household  Paijer  Products. 

This  matter  was  previously  submitted  to  the  Commission  by  our  memorandum 
dated  March  25,  1968,  with  our  recommendation  that  respondent's  supplemental 
report  of  compliance  be  approved  and  that  respondent  be  so  notified.  That  memo- 
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randum,  a  copy  of  which  is  attached  for  reference,  sets  forth  the  factual  back- 
ground of  this  matter  and  discusses  the  details  of  respondent's  promotional 
activities. 

Prepared  prior  to  the  Supreme  Court's  decision  in  F.T.C.  v.  FreA  Meyer,  Inc., 
et  ah,  390  U.S.  341  (1968),  the  March  25th  memorandum  noted  (at  page  3)  that: 
"Although  Groveton  disclaims  control  over  its  wholesaler  customers,  it 
believes  that,  based  upon  performance,  participating  wholesalers  do  pass 
monies  received  under  the  (promotional)  program  on  to  tho.se  of  their  re- 
tailer customers  who  elect  to  meet  the  performance  requirements." 

The  Court's  decision  in  Meyer  issued  on  March  18,  1968,  held  that  in  the 
matter  of  promotional  allowances  made  available  by  a  supplier  to  direct-buying 
customers,  the  statute  obligates  the  supplier  to  insure  that  all  customers  'who 
compete  on  the  same  functional  level  with  the  said  customers  are  accorded  pro- 
portionally equal  treatment  irrespective  of  the  manner  by  which  they  purchase 
the  supplier's  products.  Noting  that  Groveton's  passive  interest  in  this  area  con- 
stitutes insufficient  compliance  with  the  statute  as  interpreted  in  Fred  Meyer, 
Commissioner  Nicholson  by  a  memorandum  of  April  3. 1968,  recommended  that  the 
matter  be  returned  to  this  Division  and  held  pending  formulation  of  a  Com- 
mission policy  as  to  how  it  should  proceed  to  carry  out  the  direction  of  the 
Court.  The  papers  were  accordingly  returned  by  the  Commission's  Minute  dated 
April  17,  1968,  which  also  instructed  the  staff  to  submit  its  recommendations  as 
to  the  implementation  of  the  Meyer  decision  vis-a-vis  all  pre-existing  Section 
2(d)  orders. 

Our  conclusions  and  recommendations  in  this  connection  were  submitted  in  our 
memorandum  dated  September  25,  1968.  On  November  27,  1968.  the  Commission 
issued  a  Minute  directing  "that  the  Guides  under  the  Fred  Meyer  decision  should 
specifically  provide  that  they  apply  to  those  companies  under  existing  orders." 
By  this  action,  the  Commission  in  our  opinion  has  refrained  from  taking  a 
frontal  position  on  whether  respondents'  compliance  with  pre-Me^/er  Section 
2(d)  orders  is  or  is  not  properly  measurable  against  the  Meyer  standard.  How- 
ever, as  enunciated  in  our  Groveton  memorandum  of  September  25.  1968.  we  be- 
lieve the  Commission  is  in  a  legally  insecure  position  to  assert  that  prior  orders 
are  governed  de  facto  by  the  Meyer  standards.  In  any  event,  it  is  clear  tJiat  such 
respondents'  statutory  compliance  must  and  will  be  measured  by  the  Meyer 
standard. 

There  are  in  excess  of  thirty  Section  2(d)  matters  wherein  the  orders  to  cease 
and  desist  antedate  the  Meyer  decision  and  respondents'  compliance  is  cur- 
rently under  evaluation  or  investigation.  Here  presented  is  the  first  occasion 
wherein  the  applicability  of  the  Meyer  standard  to  such  open,  pre-existing  com- 
pliance matters  is  directly  involved,  and  it  is  noted  that  the  action  taken  in  this 
matter  will  obtain  a  precedential  value  in  the  compliance  processing  of  these 
thirty-odd  matters.  Two  alternative  approaches  are  considered  where,  as  here, 
these  respondents  do  show  compliance  with  the  pre-J/ej/er  order  and  statutory 
standard,  but  fail  to  demonstrate  compliance  with  the  statute  as  interpreted  by 
Meyer. 

Noting  the  uncertainty  in  whether  such  respondents'  undertakings  in  compli- 
ance with  their  pre-Meyer  orders  can  properly  be  rejected  for  the  failure  of  such 
undertakings  to  constitute  compliance  with  the  statute  as  subsequently  inter- 
preted in  Meyer,  such  undertakings  can  under  the  first  suggested  approach  be 
approved  with,  however,  a  caveat  that  respondents'  statutory  compliance  is 
expected  to  conform  to  the  Meyer  standard.  Such  notice  would  be  accompanied 
by  a  copy  of  the  Commission's  forthcoming  Guides. 

Under  the  alternative  suggested  approach,  respondent's  report  would  be  ap- 
proved but  the  Commission  would  note  the  unacceptability  of  the  report  as  it 
now  relates  to  established  statutoi-y  standards  and  simply  receive  and  file  the 
report.  As  under  the  first  considered  approach,  respondent  would  also  be  pro- 
vided with  a  copy  of  the  Guides,  and  a  caveat  that  its  statutory  compliance  Is 
expected  to  conform  to  the  Meyer  standard. 

We  believe  that  each  of  the  foregoing  approaches  is  consistent  with  the  Com- 
mission's position  as  is  refiected  by  the  Groveton  Minute  of  November  27,  1968. 
Each  approach  skirts  raising  the  specter  of  imposing  a  new  standard  of  com- 
pliance with  pre-Ji/eyer  orders,  and  each  leaves  the  matter  of  judicial  resolution 
of  this  question  to  the  Commission's  discretion.  Moreover,  each  approach  avoids 
singling  out  certain  companies  under  i>ve-Meyer  orders  and  requiring  them  to 
report  their  compliance  with  the  statute.  Accordingly,  it  is  our  belief  that  either 
approach  could  properly  be  followed  in  all  such  routine  matters. 
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In  the  present  matter,  respondent  has  not  sought  to  use  the  order  as  a  shield 
but  has  cooperated  in  supplying  information  on  the  Meyer  problem.  Moreover, 
the  information  so  provided,  while  limited,  does  not  in  our  judgment  show  a  will- 
ful or  flagrant  violation  of  the  Meyer  standard.  The  same  promotional  program 
and  allowances  available  to  respondent's  direct-buying  retailer  customers  may  be 
passed  on  to  retailers  who  buy  through  intermediaries.  All  performance  re- 
quirements are  believed  reasonable  and  do  not  present  a  problem  of  functional 
availability.  The  sole  apparent  shortcoming  here  is  that  respondent  should 
tighten  its  procedures  to  insure  the  availability  of  these  allowances  to  all  in- 
direct-buying retailers  in  competition  with  its  favored  direct-buying  retail 
customers. 

Accordingly,  it  is  recommended  that  our  second  suggested  approach  be  utilized 
here,  i.e..  that  respondent  be  advised  of  the  unacceptability  of  its  supplemental 
report  as  it  relates  to  now  established  statutory  standards.  Further,  it  is  recom- 
mended that  respondent  be  apprised  generally  of  the  statutory  requirement  im- 
posed by  Fred  Meyer,  and  advised  that  its  compliance  with  the  statute  is  expected 
to  conform  to  its  requirements  as  enunciated  in  the  Fred  Meyer  decision  and  as 
supplemented  by  the  Commission's  Guides.  Should  this  recommendation  be 
adopted,  it  is  anticipated  that  a  copy  of  these  Guides  would  be  made  available 
to  respondent  at  such  time  as  they  become  effective. 

Further  if  this  recommendation  is  adopted,  it  is  noted  that  respondent's 
report  will  not  be  approved  and  therefore  it  would  ordinarily  be  accorded  con- 
fidential classification  pursuant  to  Section  4.9(f)  of  the  Commission's  Rules.  This 
result  would  thus  leave  nothing  on  the  public  record  in  this  matter.  Because  this 
is  the  first  instance  wherein  the  applicability  of  the  Meyer  standard  to  an  open, 
pre-existing  compliance  matter  is  involved,  we  believe  this  result  is  unwise.  We 
suggest  that  the  Commission  make  an  exception  to  the  usual  procedure  in  these 
matters — such  an  exception  is  allowed  by  Section  4.10(c)  of  the  Rules.  We 
therefore  recommend  that  the  Commission  direct  that  respondent's  supplemental 
report  (except  for  those  portions  where  we  believe  respondent's  request  for 
confidential  classification  to  be  justified,  see  discussion  in  attached  memorandum 
of  March  25,  1968)  and  the  Commission's  letter  of  notification  be  made  public. 

A  proposed  letter  of  notification  is  attached,  and  all  papers,  including  our 
memorandum  of  March  25,  1968,  which  discusses  respondent's  programs  and  its 
limited  request  for  confidential  classification,  are  resubmitted  herewith. 
Respectfully  submitted, 

Joseph  J.  Gercke, 
Chief,  Compliance  Division, 
Bureau  of  Restraint  of  Trade. 

Approved : 

WlLMEB  L.   TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 
Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 
Attachments. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
Re  Grovetou  Paper  Co. ;  Docket  No.  6592. 

Mr.  Charles  C.  Wemyss, 

Vice  President,  Vanity  Fair  Paper  Sales  Corp., 

Greenwich,  Conn. 

Dear  Mr.  Wemyss  :  The  Commission  is  in  receipt  of  respondent's  submittals 
dated  November  8,  1967,  January  16,  1968,  and  February  7,  1968,  which  have 
been  submitted  as  a  supplemental  report  of  compliance  in  connection  with  the 
captioned  matter. 

The  Commission  has  reviewed  the  supplemental  report  of  compliance  and 
notes  that  however  acceptable  said  report  may  have  been  as  enunciating  stand- 
ards of  compliance  acceptable  prior  to  the  United  States  Supreme  Court's  de- 
cision in  F.T.C.  v.  Fred  Meyer,  Inc.,  et  al.,  390  U.S.  341  (March  18.  1968),  the 
report  does  not.  in  our  opinion,  objectively  meet  the  statutory  requirements  as 
now  developed  and  enunciated  in  the  Court's  opinion.  Accordingly,  the  Com- 
mission cannot  aflarmatively  or  with  propriety  approve  your  report  as  conform- 
ing to  the  requirements  of  Section  2(d)  of  the  Clayton  Act,  as  amended,  and 
the  now  clarified  standards. 
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In  its  Fred  Meyer  opinion,  the  Court  held  that  Section  2((1)  of  the  amended 
Clayton  Act  obligates  a  supplier  who  makes  available  an  advertising  and  pro- 
motional allowance  to  direct-buying  customers  to  insure  that  all  customers  who 
compete  on  the  same  functional  level  with  said  direct  buying  customers  are 
accorded  proportionally  equal  treatment  irrespective  of  the  manner  in  which 
they  purchase  or  procure  the  supplier's  product. 

Accordingly,  in  the  event  that  your  company  intends  in  the  future  to  utilize 
an  advertising  or  promotional  allowance  program,  it  must  conform  to  the  statu- 
tory requirements  of  Section  2(d)  of  the  Clayton  Act,  as  amended.  In  this  con- 
nection, the  Commission  has  recently  promulgated  tentative  Guides  for  Adver- 
tising Allowances  and  Other  Merchandising  Payments  and  Services.  When  the 
Guides  are  issued  in  final  form  and  become  effective,  we  shall  send  you  a  copy 
for  your  information. 

The  Commission  has  made  no  determination  concerning  the  legality  of  any 
actions  set  forth  in  the  report  which  do  not  come  within  the  terms  of  the  cap- 
tioned order. 

Your  request  for  confidential  classification,  made  pursuant  to  Section  4.9(f) 
of  the  Commission's  Procedures  and  Rules  of  Practice,  has  been  granted  only 
with  respect  to  the  Sales  Promotional  Allowance  Authorizations.  The  Commis- 
sion has  determined,  pursuant  to  the  above  Section,  that  your  request  for  con- 
fidential treatment  of  the  Cooperative  Merchandising  Agreement  and  all  com- 
ments related  thereto  is  not  justified,  and  that  to  grant  your  request  in  this  re- 
gard would  be  contrary  to  the  public  interest. 

By  direction  of  the  Commission. 

Joseph  W.  Shea,  Secretary. 

April  22,    1960. 

Re  Docket  No.   8491.  Cheseb rough-Pond's,  Inc.,  Docket  No.  8496.  The  Mennen 
Co.,  Docket  No.  8497.  Eversliarp.  Inc.,  Docket  No.  8.300,  White  Laboratories, 
Inc.,  Docket  No.  8.505.  Philip  Morris  Inc. 
From  :  James  M.  Nicholson. 

To:  Comm.  Dixon;  Comm.  Elman ;  Comm.  Maclntyre:  Conim.  .Tones;  Secretary 
(J.  Kuzew)  ;  General  Counsel;  Program  Review  Oflicer ;  Bur.  of  Economics; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Exec- 
utive Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
By  memorandum  of  the  same  date  I  have  circulated  the  compliance  report  of 
fSroveton  Paper  Company,  Docket  6.592,  which  dealt  with  the  basic  question  of 
the  compliance  obligations  of  companies  under  pre-Fred  Meyer  2(d)  orders.  The 
conclusions  I  reached  there  with  respect  to  a  company  under  such  an  order 
would  seem  to  have  even  more  application  to  these  companies  which  are  all 
operating  under  assurances  that  the  unlawful  practices  charged  in  the  com- 
plaints would  not  be  resumed. 

Consequently.  I  move  these  matters  be  returned  to  the  Division  of  Compliance 
with  instructions  to  advise  the  respondents  that  their  reports  of  compliance 
are  not  acceptable  and  to  take  such  further  action  as  will  be  required  to  bring 
them  into  compliance  with  existing  law. 

jiemobandum 

April  4,  1969. 
To :   Commission. 

From :  Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 
Su1)ject :  Docket  No.  8491,  Cbesebrough-Pond's,  Inc..  Docket  No.  8496.  The  Mennen 
Co.,  Docket  No.  8497.  Eversharp.  Inc..  Docket  No.  8500,  White  Laboratories, 
Inc.,  Docket  No.  8505.  Philip  Morris  Inc. 
Resubniittal  of  Reports  of  Compliance — Filing  Recommended ;  Clayton  Act, 
Section  2(d)  ;  Toiletry  Articles. 

By  its  Minute  in  the  captioned  matters  dated  May  10,  1967,  the  Commission 
instrnctod  the  staff  "to  resubmit  the  same  at  the  appropriate  time  with  recom- 
mendations as  to  action  as  may  be  warranted  following"  resolution  of  the  Fred 
Meyer  matter.  Pursuant  thereto,  it  is  now  recommended  that  resi>ondents'  reports 
of  compliance  ite  received  and  filed,  and  that  respondents  be  advised  that  their 
comi>liance  with  the  statute  must  conform  to  its  requirements  as  enunciated  by 
the  Supreme  Court's  decision  in  F.T.C.  v.  Fred  Meyer,  Ine.,  et  al.,  390  U.S.  341 
(39<]8). 
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By  its  opinion  in  the  Docket  Xo.  S491  matter,  the  Comniissiou  on  July  27, 
19&i,  terminated  the  litigation  in  each  of  the  captioned  cases  and  twelve  other 
related  cases  (in  which  respondents'  reports  of  compliance  have  been  approved 
or  field  investigations  are  in  progress).  This  action  was  taken  without  the  issu- 
ance of  formal  orders  to  cease  and  desist  for  the  reason  that  each  respondent 
had  discontinued  the  promotional  payments  ultimately  found  to  be  unlawful, 
either  before  or  immediately  upon  receipt  of  the  first  official  notice  that  the 
Commission  intended  to  issue  a  complaint  under  Section  2(d)  of  the  amended 
Clayton  Act.  The  Commission  thereby  accepted  respondents'  assurances  that 
the  unlawful  practices  would  not  be  resumed,  and  set  aside  the  initial  decisions 
including  the  orders  to  cease  and  desist,  owever,  each  respondent  was  at  that 
time  ordered  to  file  a  report  showing  the  manner  and  form  of  its  compliance 
with  the  requirements  of  Section  2(d). 

By  Commission  Minute  dated  May  5,  1965,  these  matters  were  referred  to  this 
Division  "for  further  processing  of  the  compliance  reports."  The  staff  was  in- 
structed that  "the  compliance  reports  are  to  be  treated  the  same  as  regular 
compliance  mat't-ers  in  which  formal  cease  and  desist  orders  are  issued."  In  view 
thereof,  this  Division  proceeded  in  this  responsibility  with  the  understanding 
that  the  Commission,  in  deciding  not  to  issiie  orders  to  cease  and  desist,  here 
sought  to  insure  protection  of  the  public  interest  by  requiring  reports  of  compli- 
ance with  Section  2(d)  of  the  statute  generally. 

Respondents  in  each  of  the  captioned  matters  cooperated  with  this  Division  in 
supplying  their  reports  of  compliance,  and  no  irregularities  in  the  payment  of 
allowances  to  customers  within  any  given  class  were  di.sclosed.  However,  infor- 
mation supplied  by  each  indicated  that  these  respondents  in  varying  degrees  were 
favoring  their  direct-purchasing  retail  customers  in  the  granting  of  promotional 
allowances  to  the  detriment  of  those  retail  customers  who  purchase  from  whole- 
salers or  other  intermediaries.  The  details  of  each  respondent's  promotional  pro- 
grams and  other  data  not  here  relevant  were  discussed  in  our  Memoranda  to  the 
Commission,  dated  March  24,  1967,  wherein  it  was  recommended  that  these 
matters  be  tabled  and  returned  to  the  staff  pending  a  resolution  of  the  Fred  Meyer 
matter.  By  its  May  10,  1967,  Minute,  this  recommendation  was  adopted  and  the 
matter  returned  to  the  staff  to  be  resubmitted  with  appropriate  recommendation 
after  resolution  of  the  Fred  Meyer  matter. 

The  Supreme  Court  issued  its  decision  in  Fred  Meyer  on  March  18.  1968,  holding 
that  in  the  matter  of  promotional  allowances  made  available  by  a  supplier  to 
direct-buying  customers,  the  statute  requires  that  all  customers  who  compete  on 
the  same  functional  level  with  the  said  customers  must  .be  accorded  proportionally 
equal  treatment  irrespective  of  the  manner  by  which  they  purchase  the  supplier's 
products  Following  throrough  consideration  of  the  application  of  this  expanded 
interpretation  of  the  statute  to  existing  orders,  the  Commission  by  Minute  dated 
November  27,  1968  (Groveton  Paper  Co.,  Docket  No.  6592).  directe<l  "that  the 
Guides  under  the  Fred  Meyer  decision  should  specifically  provide  that  they  apply 
to  those  companies  imder  existing  orders." 

By  this  action,  the  Commission,  in  our  opinion,  has  refrained  from  taking  a 
frontal  position  on  whether  resix)ndents'  compliance  with  pre- J/r;/er  Section  2(d) 
orders  is  or  is  not  properly  measurable  against  the  Meyer  standard.  However,  as 
enunciated  in  our  memorandum  of  September  25,  1968,  in  the  Groveton  matter, 
we  believe  that  the  Commission  is  in  a  legally  insecure  position  to  a.ssert  that 
prior  orders  are  governed  de  facto  by  the  Meyer  standards.  In  any  event,  it  is 
clear  that  such  resiwndents'  statutory  compliance  must  and  will  be  measured  by 
the  Meyer  standard. 

Although  they  do  not  involve  pre-Meyer  Section  2(d)  orders  to  cease  and  desist, 
we  have  transmitted  these  cases  together  with  our  recommendation  in  the  Grove- 
ton matter  since  we  regard  these  cases  as  being  in  pari  materia  with  those  that 
do  involve  Section  2(d)  orders  to  cease  and  desist  which  antedate  the  Meyer 
decisio!!.  We  believe  that  the  considerations  applicable  to  Commission  action  in 
matters  such  as  Groveton  are  of  equal  relevance  to  the  pre.sent  matters.  In  par- 
ticular, because  respondents'  reports  do  show  compliance  with  the  pre-Meyer 
statutory  standard  while  failing  to  demonstrate  compliance  with  the  statute 
as  now  interpreted  by  Meyer,  we  submit  that  approval  of  these  reports  would  be 
inappropria't  . 

In  each  of  the  captioned  matters,  we  recommend  that  since  no  orders  to  cease 
and  desist  are  here  involved  and  respondents  have  demonstrated  compliance  with 
the  tbeoretieal  legal  standards  attendant  their  past  submissions,  that  they  now 
be  considered  like  other  companies  not  under  order,  that  is  subject  to  the  require- 
ments of  the  statute.  As  with  the  recommendation  made  in  Groveton,  we  believe 
that  this  approach  here  is  consistent  with  the  Commission's  position  as  is  re- 
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fleeted  by  the  Groveton  Minute  of  November  27,  1968.  It  skirts  raising  the  specter 
of  imposing  a  new  standard  of  compliance  with  pre-J/eyer  orders  and,  partic- 
ularly relevant  here,  avoids  singling  out  companies  not  under  in-e-Meyer  orders 
to  cease  and  desist  and  requiring  them  to  report  their  compliance  with  the 
statute  as  now  interpreted. 

Accordingly,  it  is  reconunended  that  the  reports  of  compliance  submitted 
by  these  respondents  not  be  approved  but  simply  received  and  filed.  It  is  also 
recommended  that  these  respondents  be  informed  generally  of  the  statutory 
requirements  imposed  by  Fred  Meyer,  and  advised  that  their  compliance  with  the 
statute  is  expected  to  conform  to  its  requirements  as  enunciated  in  the  Meyer 
decision  and  as  supplemented  by  the  Commission's  Guides.  Should  this  recom- 
mendation be  adopted,  it  is  anticipated  that  a  copy  of  these  Guides  would  be 
made  available  to  respondents  at  such  time  as  they  become  effective. 

Further  if  this  recommendation  is  adopted,  it  is  noted  that  respondents'  reports 
of  compliance  will  not  be  approved  and  will  be  accorded  confidential  classifica- 
tion pursuant  to  Section  4.9(f)  of  the  Commission's  Rules. 

Identical  proposed  letters  of  notification  are  attached,  and  all  papers  and 
files  including  our  memorandum  of  March  24,  1967,  and  respondents'  reports  of 
compliance  and  supplemental  materials,  are  resubmitted  herewith. 
Respectfully  submitted, 

Joseph  J.  Gercke, 
Chief,  Compliance  Division,  Bureau  of  Restraint  of  Trade. 

WiLMER  L.  TlNI>EY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 
Approved : 

Cecil  G.  Mii.es, 
Director,  Bureau  of  Restraint  of  Trade. 
Attachmf^nts. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
Re  Chesebrough-Pond's  Inc. ;  Docket  No.  8491. 
Mr.  Frank  J.  McGroaety, 
Secretary,  Chesehrough-Pond's,  Inc., 
New  York,  N.Y. 

Dear  Mr.  McGroarty  :  The  Commission  is  in  receipt  of  respondent's  report  of 
compliance,  dated  September  10,  1964,  and  its  supplemental  submittals  dated  Sep- 
tember .3,  and  November  10,  196.5,  which  have  been  submitted  in  connection  with 
the  captioned  matter. 

The  Commission  has  reviewed  the  information  and  materials  contained  therein 
and  notes  that  however  acceptable  respondent's  report  may  have  been  as  enunciat- 
ing standards  of  compliance  acceptance  prior  to  the  United  States  Supreme  Court 
decision  in  FTC  v.  Fred  Meyer,  Inc.,  et  al.,  390  U.S.  341  (March  18,  1968),  the 
report  does  not.  in  its  opinion,  objectively  meet  the  statutory  requirements  as 
now  developned  and  enunciated  in  the  Court's  opinion.  Accordingly,  the  Commis- 
sion cannot  affirmatively  or  with  propriety  approve  your  report  as  conforming 
to  the  requirements  of  Section  2(d)  of  the  amended  Clayton  Act  and  the  now 
clarified  standards. 

In  its  Fred  Meyer  opinion,  the  Court  held  that  Section  2(d)  of  the  amended 
Clayton  Act  obligates  a  supplier  who  makes  available  an  advertising  and  promo- 
tional allowance  to  direct-buying  customers  to  insure  that  all  customers  who 
compete  on  the  same  functional  level  with  the  said  buyers  are  accorded  propor- 
tionally equal  treatment  irre.spective  of  the  manner  in  which  they  purchase  or 
procure  the  supplier's  product. 

Accordingly,  in  the  event  that  your  company  intends  in  the  future  to  utilize  an 
advertising  or  promotional  allowance  program,  it  must  conform  to  the  statutory 
requirements  of  Section  2(d)  of  the  Clayton  Act,  as  amended.  In  this  connection, 
the  Commission  has  recently  promulgated  tentative  Guides  for  Advertising  Allow- 
ances and  Other  Merchandising  Payments  and  Services.  When  the  Guides  are 
issued  in  final  form  and  become  effective,  we  shall  send  you  a  copy  for  your 
information. 

The  Commission  has  made  no  determination  concerning  the  legality  of  any 
actions  set  forth  in  the  report  which  do  not  come  within  the  terms  of  the  Com- 
mission's order  to  file  a  report  in  the  captioned  matter. 

By  direction  of  the  Commission. 

Joseph  W.  Shea,  Secretary. 
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June  9, 1969. 
Re  The  Department  Store  Industry. 

(Previously  circulated  by  Commissioner  Elman  on  June  5,  1969,  as  an  Agenda 
Matter. ) 

For  Agenda,  Week  of  June  9, 1969. 
From :  James  M.  Nicholson. 

To :  Comm.  Dixon,  Comm.  Elman,  Comm.  Maclntyre ;  Comm.  Jones ;  Secretary ; 
General  Counsel;  Program  Review  Officer;  Bur.  of  Economics;  Bur.  of 
Restraint  of  Trade  ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  and  Furs  ;  Executive  Director ;  Assistant  Executive  Director ; 
Bur.  of  Field  Operations. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

Memorandum 

June  9,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Department  Store  Industry. 

I  concur  in  the  recommendation  of  Commissioner  Elman  that  this  matter 
be  referred  to  the  Bureau  of  Economics  to  deal  with  the  broader  problems  with- 
in the  Department  Store  Industry  referred  to  in  the  stafE  memorandum  which 
would  include  the  three  largest  retailers — Penney's,  Sears,  and  Montgomery  Ward. 
The  fragmental  study  of  discriminatory  practices  alone,  and  the  elimination 
of  the  three  largest  chains  which  have  taken  on  ".  .  .  more  and  more  the  charac- 
teristics of  the  traditional  department  stores  .  .  ."  \  is  another  manifestation 
of  the  traditional  approach  to  Robinson-Patman  enforcement  that  has  brought 
that  Act  and  the  Commission's  interpretation  of  it  to  its  current  low  repute.^ 
Only  through  such  a  study  can  the  factors  contributing  to  concentration  and 
vertical  integration,  with  resultant  anticompetitive  manifestations,  be  identified. 

I  disagree  \vith  Commissioner  Elman  that  such  study  should  be  directed  for 
FY  1970.  I  suggest  instead  that  the  Bureau  expeditiously  analyze  the  kind  of 
study  it  would  think  necessary  and  desirable,  evaluate  the  investment  which 
would  be  required  by  such  a  study,  evaluate  its  priority  with  respect  to  its 
projects  on  Major  Concentrated  Industries''  and  its  Consumer  Protection 
Studies  *  in  light  of  the  Bureau  suggestions  for  Economic  Analysis  of  Commis- 
sion Activities.^  The  Bureau  should  then  include  its  recommendations  to  the 
Commission.  It  seems  to  me  that  this  procedure  is  more  likely  to  produce  a 
considered  determination  of  policy  than  to  direct  this  study  at  this  time.  The 
Commission,  I  believe,  should  carefully  avoid  ad  hoc  determinations  of  policy 
out  of  the  frame  of  reference  of  its  overall  activities  and  responsibilities. 

I  so  move. 

June  18,  1969. 

Re  Marketers  of  Fresh  Fruits  and  Vegetables ;  File  No.  681  0040. 
From :  James  M.  Nicholson. 

(Previous  circuations.) 
To  :  Comm.  Dixon  ;  Comm.  Elman ;  Comm.  Maclntyre  ;  Comm.  Jones ;  Secretary ; 
General  Counsel ;  Program  Review  Officer ;  Bur.  of  Economics ;  Bur.  of  Re- 
straint of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Asst.  Executive  Director. 
I  request  that  this  mater  be  placed  on  the  Commission's  meeting  agenda. 
Attached  is  my  dissenting  statement  for  information. 


2  See,  Task  Force' Report  on  Antitrust  Policy,  IV,  July  5,  1968  ;  Report  of  the  Task  Force 
on  Productivity  and  Competition,  p.  26  et  seq. 

3  Item  1,  New  Projects  for  Fiscal  1971,  Programs  and  Special  Projects  of  the  Bureau  of 

3  Item  1,  New  Projects  for  Fiscal  1971,  Programs  and  Special  Projects  of  the  Bureau  of 
Economics  for  Fiscal  1971,  p.  2,  April  29,  1969. 
*  Item  3,  p.  4,  ibid. 
E  Item  5,  p.  5,  ibid. 


1570 

DISSENTING  STATEMENT  OF  COMMISSIONER  NICHOLSON 

It  was  not  long  after  I  joined  the  Commission  that  it  became  apparent  to  me 
that  a  thorough  review  of  both  the  Commission's  enforcement  of  the  Robinson- 
Patman  Act  and  the  statute's  provisions  was  long  overdue.^  However,  I  was  of 
the  opinion  that  the  Commission,  itself,  would  conduct  such  a  reevaluation.  In  this 
respect,  I  was  encouraged  by  the  persistency  of  Commission  efforts  in  recent  years 
to  reevaluate  its  policies  and  procedures  and  make  necessary  changes. 

For  one  brief  moment,  it  appeared  that  this  general  reevaluation  would  finally 
focus  on  Robinson-Patman  enforcement."  Today's  action,  however,  has  shattered 
the  illusion.  Apparently,  Robinson-Patman  policy  is  the  Commission's  "sacred 
cow".  While  willing  to  approach  enforcement  of  its  other  statutes  with  rationality 
and  a  concern  with  ultimate  result,  the  Agency  has  reserved  a  different  approach 
for  the  price  discrimination  statute — mechanical. 

Since  the  Commission  appears  either  incapable  or  unwilling  to  internally  re- 
view its  Robinson-Patman  Act  responsibilities  in  the  light  of  modern  day  business 
realities,  it  is  now  apparent  that  this  appraisal  should  come  from  without  the 
Agency. 

June  25, 1969. 
Re  Pacek  &  Becker  Distributors,  Inc.,  et  al. ;  File  No.  671  0134. 

(Previously  circulated  by  Commissioner  Elman  on  May  28,  1969  and  June  24, 
1969  both  as  agenda  matters. ) 
From  :  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones ;  Secretary  ; 
General  Counsel ;  Program  Review  Officer ;  Bur-  of  Economics ;  Bur.  of 
Restraint  of  Trade  ;  Bur.  of  Deceptive  Practices  ;  Bur.  of  Industry  Guidance  : 
Bur.  of  Textiles  and  Furs ;  Executive  Directors ;  Assistant  Executive  Director. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

June  25, 1969. 
Memorandum 
To :  Commission : 
From  :  James  M.  Nicholson. 
Subject :  Pacek  &  Becker  Distributors,  Inc.,  et  al. ;  File  No.  671  0134. 

Everyone  agrees  that  this  matter  should  not  have  been  investigated  in  the 
first  place.  The  proposed  respondents  are  simply  too  insignificant  for  U'S  to  bother 
with.  I  do  not  accept  the  staff's  arguments  about  "significant  prophylactic  effect" 
or  "selective  consideration."  Trivia  is  still  trivia  even  when  dressed  up  in  the 
new  clothes  of  .selectivity,  priorities  and  planning.  The  fact  that  we  did  start 
an  investigation  of  the  goings  on  at  the  Paceks  and  the  Beckers  is  no  reason  to 
keep  this  thing  going.  I  concur  in  Commissioner  Elman's  motion  to  close. 

However,  I  will  not  be  a  party  to  the  little  domestic  deceit  which  is  the  subject 
of  the  AVC.  This  reads  like  a  script  for  the  sort  of  thing  on  TV  which  gets  a 
healthy  Nielsen.  The  plot  is  cute — "his"  and  "hers"  auto  parts  businesses  run 
with  entirely  separate  books,  each  with  its  very  own  salesmen  and  trucks,  and 
even  individual  blue  cross  blue  shield  contracts.  All  that's  missing  is  the  canned 
laughter  and  I  move  that  the  Federal  Trade  Commission  not  provide  it  by  ac- 
cepting the  AVC- 

I  also  do  not  accept  Commissioner  Elman's  account  of  the  amount  of  com- 
merce involved.  If  he  means  $48.95  (actually  $55.67)  is  the  total  interstate  sales 
of  the  WD,  this  misses  the  point.  There  is  unlikely  to  be  much  interstate  com- 
merce if  the  business  of  the  WD  (Mrs.  P)  consists  of  shoving  a  piston  across 
her  desk  to  her  principal  jobber  customer  who  just  happens  to  be  Mr.  P.  As  for 
the  sales  of  Mr.  P.,  these  were  almost  $400,000  and  about  7%,  or  $28,000  of  that 
tdtal  was  in  interstate  commerce.  I  think  that  amount,  too,  is  insignificant. 

If  Commissioner  Elman's  query  about  Gulf  and  Western  is  a  motion  for 
initiating  an  investigation,  my  vote  is  "no."  I  will  not  support  an  unevaiuated 
investigation  of  anyone. 


1  See,  Antitrust:  Sound  and  Fury? — Remarks  before  the  Section  of  Antitrust  Law,  91st 
Annual  Meeting  of  American  Bar  Association.  August  7,  1968. 

2  In  April,  the  Commission  voted  to  reevaluate,  through  a  trade  regulation  rule  pro- 
ceeding, the  problem  of  functional  discounts  to  stocking  dealers.  See  Advisory  Opinion 
Digest  No.  333  (April  IS,  1969).  See  also  Advisory  Opinion  Digest  No.  263  (July  9,  196S), 
and  accompanying  dissenting  opinions. 
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Finally,  I  concur  entirely  in  Commissioner  Elman's  comments  on  the  short- 
comings of  the  Commission's  priorities  and  program  planning.  But  this  case 
reveals  another  point  besides  the  pernicious  cycle  of  good  money  being  thrown 
into  bad  investigations.  It  illusti-ates  the  kind  of  wasteful  and  to  me,  depressing 
exercises  we  as  Commissioners  must  go  through  to  dispose  of  a  frivolous  matter 
like  this. 

July  3,  1960. 

Re  The  Circle  Grocery  and  Delicatessen ;  Corres.  File  No.  049486. 

From  :  James  M.  Nicholson. 

To :  Coram.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre ;  Comm  Jones  ;  Secretary  ; 
General  Counsel;  Program  Review  Officer;  Bur.  of  Economics:  Bur.  of 
Restraint  of  Trade;  Bur.  of  Deceptive  Practices;  Bur.  of  Industry  Guid- 
ance; Bur  of  Textiles  and  Furs;  Executive  Director;  Assistant  Executive 
Director ;  Bureau  of  Field  Operations. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

See  attached  memorandum. 

Memorandum 

July  3,  1969. 
To :  Commission. 
From :  James  M.  Nicholson. 
Subject :  The  Circle  Grocery  and  Delicatessen ;  Corres.  File  No.  049486. 

The  staff  has  requested  Commission  direction  on  whether  to  initiate  a  Robin- 
son-Patman  investigation  in  a  case  "we  would  normally  close."  The  difficulty 
the  staff  is  having  is  in  saying  "no"  to  a  Negro  lady  operating  a  tiny  grocery 
store  in  the  Cleveland  ghetto  whose  sou  is  a  TV  i>ersoiiality  ("Mission  Impos- 
sible"), who  is  a  "close"  friend  of  Mayor  Carl  Stokes,  and  apparently  has  taken 
her  complaint  to  Congressman  Vanik  and  Senator  Stephen  Young.  I  move  we 
say  "no"  for  the  staff. 

Basically  what  she  is  complaining  about  is  that  she  is  so  small  that  she 
cannot  meet  the  minimum  quantity  requirements  of  suppliers.  She  wants  to 
buy  less  than  five  cases  of  Coke,  less  than  three  cases  of  Pepsi,  less  than  50 
eases  of  milk  a  week,  etc.,  etc.  On  this  complaint  there  is  no  chance  that  anything 
would  come  of  an  investigation  and  the  expenditure  of  funds  is  not  justified. 

Her  other  complaint  relates  to  failure  to  receive  advertising  allowances 
and  in-.store  displays  Unless  we  are  prepared  to  return  to  that  "Golden  Age" 
of  enforcement  and  the  $25  2(d)  case,  I  say  we  close  this  matter.  Nor  do  I 
recommend  the  staff  initiate  any  form  of  informal  "administrative  process"  to 
try  and  "per.suade"  the  suppliers  to  help  this  lady.  The  current  prattle  about 
the  Federal  Trade  Commission  being  a  "service  agency"  should  not  be  en- 
couraged. Moreover,  it  would  be  a  cruel  hoax  to  hold  out  the  prospect  of  some 
meaningful  relief  when  none  is  forthcoming. 

By  letter  dated  May  21  the  staff  has  informed  the  applicant  that  an  investi- 
gation is  being  initiated.  The  staff  should  swallow  its  embarrassment  and  write 
to  the  applicant  saying  the  Commission  does  not  authorize  an  expenditure  of 
federal  funds  on  a  matter  where  there  is  no  violation  of  law  indicated,  where 
some  of  the  suppliers  are  not  engaged  in  interstate  commerce,  and  where  there 
is  no  general  public  interest  but  only  the  complaint  of  a  single  store  owner. 

In  moving  to  close  this  matter,  I  cannot  help  but  observe  that  after  all  these 
years  of  frivolous  investigations  and  trivia,  the  Commission  is  being  asked  to 
give  "direction"  in  a  case  where  my  sympathies  are  all  with  the  applicant.  I  am 
willing  to  put  aside  my  personal  leanings,  but  as  far  as  I  am  concerned  the  "di- 
rection" we  are  giving  here  is  to  be  applied  even  more  stringently  to  the  whole 
mail-bag  of  individual  complaints  which  have  shaped  our  sad  performance 
whether  it  comes  from  a  small  milk  company,  or  a  small  auto  parts  jobber,  or 
local  gasoline  dealer,  or  any  other  special  pleader  who  has  become  a  staff 
favorite. 

Finally.  I  have  observed  here  the  nervousness  of  the  staff  when  confronted  with 
just  the  prospect  of  Congressional  disapproval.  I  understand  that  whenever  there 
is  a  Congressional  inquiry  the  staff  is  thrown  into  near  hysteria,  everything  else 
comes  to  a  stop,  and  a  reply  is  forw^arded  usually  promising  something  which 
cannot  be  delivered.  In  my  opinion  the  operating  Bureaus  and  Divisions  have  no 
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business  replying  to  Congressional  mail,  or  worrying  about  Congressional  dis- 
pleasure, or  courting  Congressional  approval.  As  I  understand  the  present  proce- 
dure, the  inquiries  are  usually  received  by  the  Secretary  who  forwards  them  to 
the  operating  bureau  for  a  detailed  (and  fast)  response.  I  move  that  all  Con- 
gressional inquiries,  oi'al  or  in  writing,  whether  directed  to  the  Secretary  or 
any  Director  or  Chief  be  referred  to  the  General  Counsel  or  his  Assistant  for 
legislation.  Congressional  inquiries  should  be  handled  by  someone  who  "calls 
them  the  way  he  sees  them."  The  General  Coimsel  has  demonstrated  that  ability. 

MEMORANDUM 

To  :  Commission. 

From :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices,  Bureau  of 
Restraint  of  Trade. 

Subject :  Complaint  of  Mrs.  I.  Roberta  Morris,  The  Circle  Grocery  and  Delicates- 
sen, 10601  Euclid  Avenue,  Cleveland,  Ohio,  Correspondence  File  No.  049486. 

Request  for  Commission  Direction. 

This  matter  arose  as  a  result  of  an  interview  between  Assistant  Attorney  in 
Charge,  Joseph  G.  Smeraldi,  of  our  Cleveland  Office,  and  the  applicant,  Mrs. 
I.  Roberta  Morris,  who  operates  a  small  grocery,  delicatessen  and  carryout  shop 
in  a  semi-ghetto  area  of  Cleveland,  Ohio.  As  is  evident  from  the  interview  report, 
Mrs.  Morris  has  made  allegations  that  many  of  her  suppliers  engage  in  imfair 
practices  in  dealing  with  small  business  operators.  In  particular,  among  her 
complaints,  are:  (1>  inability  to  obtain  advertising  assistance  although  she  has 
made  repeated  requests  for  such  assistance;  (2)  the  minimum  delivery  requii'e- 
ments  imposed  on  small  businesses  by  suppliers;  and  (3)  the  fact  that  retail 
supermarkets  sell  merchandise  at  prices  which  are  lower  than  she  must  pay  for 
the  same  products  from  her  wholesale  suppliers. 

Initially,  the  Bureau  of  Restraint  of  Trade  contemplated  the  initiation  of  a 
preliminary  investigation.  However,  after  further  consideration  in  tlie  light  of 
our  budget  problems,  we  are  not  convinced  that  the  information  furnished  war- 
rants this  action. 

We  recognize  and  appreciate  the  plight  of  Mrs.  Morris  and  other  small  business 
entrepreneurs  who  are  endeavoring  to  establish  viable  and  comijetitive  busi- 
nesses to  serve  the  residents  of  their  communities  throughout  the  country.  Fur- 
thermox-e,  tliese  problems  may  be  multiplied  by  the  current  trends  which  are,  now 
more  than  ever,  encouraging  innercity  residents  to  engage  in  the  ownership  and 
management  of  businesses  in  their  communities. 

The  alleged  unfair  and  discriminatory  practices  about  which  Mrs.  Morris  has 
complained  and  the  companies  against  which  she  has  complained  are  summarized 
in  a  memorandum  for  the  file  of  May  22,  1969  transmitted  herewith.  Additional 
illumination  concerning  the  nature  of  her  complaint  is  also  contained  in  a 
memorandum  of  April  3,  1969  to  the  Acting  Director  of  the  Bureau  of  Field 
Operations  from  the  Cleveland  Office,  also  transmitted  herewith. 

The  complaint  by  Mrs.  Morris  is  directed  against  large  national  distributors 
and  their  pricing  practices,  and  service  and  allowance  programs.  Because  of  the 
size  of  her  operation,  Mrs.  Morris  is  unable  to  purchase  in  the  volume  or  quan- 
tity required  or  to  advertise  to  the  extent  required  to  take  advantage  of  the 
prices,  services  and  allowances  offered  by  the  companies  named  in  her  com- 
plaint, and,  in  fact,  it  appears  that  she  is  unable  to  purchase  directly  from  some 
of  them. 

We  have  no  doubt  that  the  circumstances  about  which  Mrs.  Morris  complained 
are  fairly  representative  of  the  circumstances  faced  by  many  small  independent 
entrepreneurs  in  her  category ;  and  we  have  no  doubt  that  the  practices  of  the 
distributors  against  which  she  complained  are  fairly  representative  of  the  prac- 
tices of  many  others  similai'ly  situated. 

A  limited  investigation  of  this  complaint  could  result  in  a  limited  degree  of 
relief  for  Mrs.  Morris  along  the  lines  sometimes  achieved  by  our  small  business 
procedures.  But  an  investigation  sufficiently  comprehensive  to  provide  meaning- 
ful relief  to  simihir  small  operators  generally,  if  such  relief  proves  to  be  war- 
ranted, could  be  of  unusually  large  proporftons.  It  would  necessarily  include  a 
representative  number  or  areas  in  addition  to  Cleveland.  Ohio,  and  a  representa- 
tive number  of  companies  in  addition  to  those  named  by  Mrs.  INIorris,  probably 
cutting  across  a  variety  of  industries.  Such  an  investigation  would  probably 
present  very  close  questions  of  biw  and  of  fact,  particularly  with  respect  to  mat- 
ters of  justification,  availability  and  usability. 
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We  seriously  doubt  that  the  extent  of  relief  likely  to  be  accomplished  warrants 
the  investment  of  resources  which  would  be  required  to  undertake  a  comprehen- 
sive investigation  of  the  sort  suggested  above,  and  we  are  reluctant  to  undertake 
a  limited  inquiry  which,  insofar  as  it  may  provide  any  relief,  would  benefit  this 
applicant  alone.  In  these  circumstances  we  would  normally  close  a  matter  such 
as  this  without  submitting  it  to  the  Commission,  but  in  view  of  the  political  and 
social  overtones  which  may  be  involved  in  this  application  and  its  possible  con- 
sequence to  many  small  operators  in  innercity  areas,  we  believe  that  it  warrants 
■Commission  consideration.  It  is  our  recommendation,  however,  that  it  be  closed. 

Respectfully  submitted. 

Francis  C.  Mayer. 
Chief,  Division  of  Discriminatory  Practices. 

Approved. 

WiLMER   L.    TiNLEY, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  Trade. 

Memorandum 

April  3,  1969. 
To :  Charles  R.  Moore,  Acting  Director,  Bureau  of  Field  Operations. 
From :  Joseph  G.  Smeraldi,  Assistant  Attorney  in  Charge,  Cleveland  Office. 
Subject:  Complaints  Re  Practices  of  Several  Grocery  Product  Suppliers  in  the 
Cleveland,  Ohio  Area. 

Accompanying  this  Memorandum  is  a  Report  of  Interview  outlining,  in  detail, 
the  complaints  made  by  the  owner  of  a  grocery  and  delicates.sen  and  a  carry-out 
food  service  concerning  the  alleged  failure  of  a  number  of  her  grocery  product 
.suppliers  to  furnish  adverti-sing  and  promotional  aid  and  as.sistance,  despite 
repeated  requests  therefor.  The  Applicant,  Mrs.  I.  Roberta  Morris,  has  recently 
expanded  her  carry-out  food  store  in  a  semi-ghetto  area  of  Cleveland  and,  as  the 
Report  of  Interview  reflects,  has  been  experiencing  considerable  problems  in 
obtaining  service  and  promotional  assistance  from  the  National  Dairy  Product-; 
Company  (Sealtest),  the  National  Biscuit  Company  (Nabisco),  and  the  local 
bottlers  of  Coca-Cola,  Pepsi  'Cola,  and  Canada  Dry  beverages.  Mrs.  Morris  is  a 
highly  articulate,  forceful,  and  persuasive  advocate  of  the  proposition  that,  if 
immediate  assistance  is  not  granted  the  small  businessman  and,  particularly,  the 
small  grocery  store,  small  business  will  be  .shortly  extinct. 

Mrs.  Morris  appears  to  he  quite  knowledgeable  about  the  Federal  Trade  Com- 
mission and  its  jurisdictional  limitations  and  is  also  aware  of  the  import  of  the 
Fred  Meyer  Decision.  Because  of  her  difficulties  since  opening  her  grocery  and 
delicatessen  in  January  1969,  Mrs.  Morris  has  filed  complaints  with  and  has  heen 
in  personal  contact  with  Senator  Stephen  Young  of  Ohio  and  with  Congressman 
Charles  Vanik  of  the  22nd  District  of  Ohio.  Both  individuals  have  allegedly  ex- 
pressed a  keen  interest  in  Mrs.  Morris'  problems  and  both  have  asked  her  to 
furnish  them  with  written  statements  concerning  the  nature  of  her  complaints. 
Both  are  also  aware  that  Mrs.  Morris  intended  to  also  file  complaints  with  the 
Federal  Trade  Commission.  When  Mrs.  Morris  was  advised  that  a  Report  of  her 
complaints  would  be  prepared  and  forwarded  to  the  Commission,  in  compliance 
with  established  procedures,  for  consideration  by  the  Commission  and  for  such 
action  as  may  be  deemed  warranted  in  the  public  interest,  she  requested  that 
copies  of  correspondence  addressed  to  her  by  the  Commission  he  sent  to  Senator 
Young  and  Congressman  Vanik. 

It  is  believed  that  Mrs.  Morris  is  quite  prominent  in  certain  social  circles  in 
Cleveland,  and  that  she  is  a  close  friend  of  Mr.  Carl  B.  Stokes,  the  Mayor  of 
Cleveland. 

Respectfully  submitted. 

Joseph  G.  Smeraldi, 
Assistant  Attorney  in  Charge,  Cleveland  Office. 

Approved : 

Vernon  E.  Taylor, 
Attorney  in  Charge,  Cleveland  Office. 
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AGENDA    MATTER 

July  11,  l!Xi!>. 
Re :  Continental  Baking  Co. ;  File  No.  681  003S. 

(Previously  circulated  by  Commissioner  Maclntyre  as  a  non-agenda  matter 
on  July  8,  1009. ) 

From  :  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones  ;  Secretary  : 
General  Counsel ;  Program  Review  Officer ;  Bur.  of  Economics ;  Bur.  of 
Restraint  of  Trade;  Bur.  of  Deceptive  Practices;  Bur.  of  Industry  Guid- 
ance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Executive 
Director. 

See  attached  memorandum. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

Memorandum 

July  11,  1069. 
To ;  Commission. 
From  :  James  M.  Nicholson. 
Subject ;  Continental  Baking  Co. ;  File  No.  681  0038. 

This  is  basically  a  private  matter  which  the  applicant  would  not  press  because 
"of  possible  adverse  customer  relations,  being  of  the  opinion  that  customers  might 
feel  that  Metz  w^as  trying  to  raise  prices."  The  staff  apparently  followed  its  con- 
ception of  Commission  policy  and  doggedly  pursued  the  matter  until  the  very 
last  paragraph  of  the  clo.sing  letter  to  Senator  Miller  which  contains  an  excellent 
summary  of  the  effectiveness  of  our  Robinson-Patman  efforts  in  this  matter,  to 
wit : 

"Parenthetically,  from  the  information  obtained  from  the  investigation,  it 
appears  that  the  prices  of  bread  and  buns  in  the  Omaha  market  are  higher  now 
than  they  were  when  the  investigation  began,  and  the  prices  of  restaurant  buns 
are  substantially  higher." 

I  note  that  the  staff  also  recommends  that  we  send  letters  to  the  applicant  and 
Senator  Miller  in  which  we  go  on  record  as  stating  ".  .  .  we  have  concluded  that 
Continental's  pricing  activities  in  the  Omaha  market  do  not  constitute  a  violation 
of  Section  2(a)  of  the  Clayton  Act."  Yet  the  staff  does  not  propose  to  send  a  clos- 
ing letter  to  Continental  ".  .  .  since  such  might  be  construed  as  condonation  of 
Continental's  practices."  What  practices?  If  after  investigation  of  Continental 
we  determine  that  it  has  not  violated  the  law,  it  has  a  right  to  be  told  as  much. 

I  believe  this  matter  crystallizes  the  need  for  a  complete  reappraisal  of  our 
Rolnnson-Patman  enforcement  policies.  I  have  urged  such  a  reappraisal  on  sev- 
eral occasions,  and  I  repeat  it  now.  Unless  contrary  direction  is  given,  the  staff 
will  continue  as  it  has  in  the  past.  Is  this  what  Congress  intended?  Is  this  repre- 
sentative of  the  kind  of  enforcement  activity  which  the  Commission  intends  its 
staff  to  pursue? 

August  26,  1069. 
Re  Schick  Safety  Razor  Co.,  Division  of  Eversharp,  Inc.,  File  No.  681-0144. 

From  ;  James  M.  Nicholson. 

To  ;  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  ;  Comm.  Jones  ;  Secretary  ; 
General  Counsel ;  Program  Review  Ofl&cer ;  Bur.  of  Economics ;  Bur.  of  Re- 
straint of  Trade ;  Bur.  of  Deceptive  Praetice-s ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  and  Furs  ;  Executive  Director  ;  Assistant  Executive  Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  memorandum. 

Memorandum 

August  26,  1960. 
To :  Commission. 
From  ;  James  M.  Nicholson. 

Subject ;  Schick  Safety  Razor  Co.,  Division  of  Eversharp,  Inc. ;  File  No.  681- 
0144 
On  March  24,  1060  the  Commission  accepted  AVCs  from  Gillette  (File  No. 
681  0081)  and  American  Safety  Razor  (ASR)  of  Philip  Morris  (File  No.  «>81 
014.5).  On  April  3,  1060  the  Commission  accepted  an  AVC  from  Wilkinson  Sword 
(File  No.  601  f)011).  All  three  companies  gave  assurances  that  they  would  dis- 
continue granting  discriminatory  promotional  allowances.  The  Commission  with- 
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liekl  publication  of  tlie  contents  of  tliese  three  assurances  pending  completion  of 
the  instant  matter  against  Schick.  Gillette,  ASR,  and  Wilkinson  were  all  notified 
by  letter  of  May  19,  1969  from  the  Secretary  that  their  respective  assurances 
were  accepted  under  Sec.  2.21  but  that  publication  of  the  contents  would  be 
withheld  pending  completion  and  disposition  of  certain  companion  matters. 

The  staff  now  recommends  that  an  AVC  from  Schick  to  the  same  effect  be 
accepted  ^  and  that  all  four  AVCs  be  published. 

I  moved  the  acceptance  of  the  AVCs  from  Gillette,  ASR,  and  Wilkinson.  I 
now  believe  we  should  take  another  hard  look  at  the  entire  razor  blade  industry. 

Market  Shares  are  as  follows  : 

Approximate 
Company  :  share  {percent) 

Gillette  60 

Schick 20 

ASR 12 

Wilkinson 8 

The  Division  of  General  Trade  Restraints  has  pending  a  monopolization  inves- 
tigation against  Gillette  (File  No.  661  0008)  which  includes  alleged  patent  sup- 
pression and  other  misuse "  and  various  predatory  actions  allegedly  designed  to 
l»lock  entry  into  selected  geographic  ai'eas. 

It  seems  to  me  the  essential  problem  on  which  the  Commission  should  focus  its 
attention  is  the  dominance  of  Gillette'  and  whatever  anticompetitive  conduct 
may  accompany  that  dominance.  Acceptance  and  publication  of  identical  AVCs 
in  this  four-company  industry,  going  only  to  the  question  of  discriminatory  pay- 
ments would  not,  in  my  opinion,  eliminate  or  diminish  the  critical  problems- 
Gillette  dominance  and  failure  of  new  entry.  It  seems  to  me  these  AVCs  could 
possibly  work  harmful  effects.  They  would  tend  to  perpetuate  the  existing  non- 
competitive structure ;  rigidify  pricing  and  discounts  and  thus  further  solidify 
Gillette's  stranglehold  :  and  enhance  already  existing  barriers  to  entry.  They 
might  very  well  encourage  Gillette,  with  its  enormous  advertising  budget  ■*  to 
dispense  entirely  with  cooi>erative  promotions  and  channel  an  even  larger  share 
of  its  budget  into  national  advertising.  In  short,  these  AVCs  do  nothing  to  chal- 
lenge the  real  problems  in  this  industry — its  structure  and  Gillette's  dominance. 

I  favor  seeking  a  2(a)  and  2(d)  order  against  Gillette  only.  Such  discrimina- 
tion engaged  in  by  a  firm  with  60%  of  a  four-company  market  could  be  attacked 
as  part  of  a  monopolization  or  an  attempt  to  monopolize  case.  I  think  the 
Commission  should  withdraw  its  actions  on  the  AVCs  and  consolidate  the  RP 
matters  with  the  pending  restraint  of  trade  investigation.  This  would  enable 
the  staff  handling  the  restraint  of  trade  investigation  to  have  the  broadest 
possible  case  before  it  and,  if  it  finds  additional  violations,  fashion  the  most 
effective  possible  remedy. 

Economic  considerations  are  clearly  important  in  determining  (1)  whether 
violations  exist  and  (2)  appropriate  relief.  I  believe  the  Bureau  of  Economics 
should  work  closely  with  the  staff  in  pursuing  this  matter. 

Accordingly,  I  move  that  the  staff  be  directed  to  inform  Gillette,  ASR,  and 
Wilkinson  that  the  Commission's  acceptance  of  their  resiiective  assurances  of 
discontinuance  has  been  withdrawn,  and  to  inform  Schick  that  the  Commission 
has  declined  to  accept  its  assurance.  All  four  companies  should  be  informed  that 


1  The  staff  is  troubled  by  Schick's  delay  and  misuse  of  staff  communications  in  effecting 
discontinuance  of  the  alleged  discriminatory  promotional  practices.  During  this  time 
Schick  appears  to  have  made  large  concessions  to  favored  customers.  However  disingenuous 
Schick's  actions  may  have  been,  I  believe  the  structure  of  this  market,  and  particularly  the 
dominant  position  of  Gillette,  is  the  pertinent  basis  for  Commission  action. 

-  I  understand  this  investigation  includes  an  inquiry  into  the  circumstances  surrounding 
the  introduction  of  the  stainless  steel  blade  into  the  U.S.  market  by  Wilkinson  (an 
English  company)  in  1963.  Gillette  allegedly  had  developed  and  patented  the  coating  proc- 
ess for  this  blade  (a  crnciiU  feature)  but  had  failed  to  introduce  it  commercially  until 
Wilkinson  entered  the  market.  In  an  address  delivered  before  the  Georgia  Bar  Association 
on  June  6,  1069,  Attorney  General  Mitchell  remarked  that :  ".  .  .  leading  firms  in  two  of 
our  most  highly  concentrated  industries — automobiles  and  razor  blades — only  offered  the 
American  consumer  important  new  products  in  response  to  aggressive  foreign  competition." 

3  Gillette's  return  on  invested  capital  was  2S.4%  in  1968.  Among  Fortune's  500,  Gillette 
ranked  third  in  this  category  in  1968,  and  second  in  1967.  Fortune,  p.  174—75  (May  15. 
1969). 

*  Gillette's  world  advertising  and  promotion  costs  for  1967  represented  almost  23%  of 
sales.  Gillette  was  the  twentieth  largest  national  advertiser  in  1967.  Advertising  Afje,  p.  144 
(Aug.  26.  1968).  Gillette  was  the  ninth  largest  network  TV  advertiser  in  1968.  Broadcasting 
p.  38  (Feb.  24,  1969). 
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the  Commission  has  decided  to  restudy  the  entire  razor  blade  industry.  I  further 
move  that  these  four  matters  be  consolidated  with  File  No.  661  0008,  that  the 
Bureau  of  Economics  be  directed  to  assist  and  work  with  the  staff,  and  that 
the  staff  be  directed  to  make  a  status  report  to  the  Commission  in  30  days. 

Memorandum 

July  10,  1969. 
To :  Commission. 

From :  Division  of  Discriminatory  Practices,  Bureau  of  Restraint  of  Trade. 
Subject :  Schick  Safety  Razor  Co.,  Division  of  Eversharp,  Inc. ;  File  No.  681  0144. 

Acceptance  of  Assurances  of  Voluntary  Compliance  With  Supporting  Affidavit 
Recommended.  Sections  2(a)  and  2(d)  of  the  Clayton  Act,  as  amended.  Razors, 
razor  blades,  shaving  accessories. 

This  matter  is  companion  to  The  Gillette  Company,  File  No.  661  0O81,  The 
American  Safety  Razor  Company  Division  of  Philip  Morris,  Inc.,  File  No. 
681  0145,  and  Wilkinson  Sword,  Inc.,  File  No.  691  0011,  in  which  the  Commission 
accepted  assurances  of  voluntary  discontinuance  and  advised  that  publication 
of  them  would  be  withheld  pending  completion  of  certain  associated  matters,  i.e., 
the  instant  case. 

The  investigation  of  Gillette  had  indicated  that  the  problem  tttere  encountered 
was  industry-wide,  and  hence  this  and  the  American  Safety  Razor  and  Wilkinson 
Sword  matters  were  instituted,  as  well  as  investigations  of  a  number  of  toiletries 
manufacturers.  By  letter  of  October  22, 19(>8,  proposed  respondent,  as  by  that  time 
had  Gillette  and  as  subsequently  did  American  Safety  Razor  and  Wilkinson 
Sword,  submitted  assurances  of  disconi-inuance  with  supporting  affidavit  which 
were  satisfactory  to  the  staff  in  content  and  form.  However,  the  method  and 
■manner  of  Schick's  discontinuance  suggested  that  proposed  respondent  had 
taken  the  occasion  as  a  last  opportunity  to  make  massive  concessions  to  hiterto 
■'avored  customers,  causing  measureless  detriment  to  their  non-favored  com- 
petitors and,  considering  the  quantities  involved,  with  adverse  effect  on  Schick's 
own  competitors  for  months  to  come.  The  circumstances  appeared  serious  enough 
to  warrant  development  of  the  facts  of  Schick's  discontinuance  before  forward- 
ing its  assurances  to  the  Commission.  Accordingly,  this  Division  made  a  second 
detailed  request  to  Schick  for  information — e.g.  comparative  sales  figures,  pur- 
chase orders,  invoices,  rebate  cbecks,  production  and  shipping  records,  corre- 
spondence and  intracorporate  communications — concerning  the  implementation 
of  its  pricing  and  promotional  changes.  Attorneys  from  this  Division  were 
granted  access  to  most  of  the  records  requested  at  the  end  of  January  1969. 
Schick  later  supplied  copies  of  documents  selected,  and  an  analysis  of  those 
documents  confirms  that  Schick  did  indeed  capitalize  on  the  discontinuance 
wcesitated  by  the  Commission  investigation  to  "raid"  the  market  by  means  of 
mass  discriminations  to  favored  chain  retailers,  not  available  to  their  non-direct 
competitors.  Adverse  effect  was  necessarily  felt  both'  between  favored  and  non- 
favored  customers  and  by  Schick's  own  competitors.  Nevertheless,  for  the  reasons 
stated  below,  this  Division  recommends-— with  reluctance — that  Schick's  assur- 
ances, dated  October  22,  1968.  he  accepted  by  the  Commission  and  that  two  re- 
ports of  compliance  be  directed,  in  the  manner  of  disposition  of  the  Gillette, 
American  Safety  Razor,  and  Wilkinson  Sword  matters. 

SCHICK'S   PRIOR   PRICING   AND   PROMOTIONAL   ARRANGEMENTS 

Schick  Safety  Razor  Company,  whose  principal  office  and  plant  are  located 
at  Webster  Road,  Milford,  Connecticut  06460,  is  a  division  of  Eversharp.  Inc. ; 
Eversharp  is  a  Delaware  corporation.  ScMck  manufacturers  and  distributes 
razors,  razor  blades,  shaving  accessories  and  men's  grooming  products.  With 
total  sales  of  $45,811,737  in  1967  and  $20,103,220  for  the  first  half  of  calendar 
1968.  Schick  is  the  second  largest  seller  of  razors  and  razor  b'ades.  Gillette  dom- 
inates the  industry,  having  annual  sales  of  over  $400,000,000  and  some  54%  to 
60%  of  the  manual  razor  and  razor  blade  market. 

Schick's  questionable  pricing  and  promotional  policies — which  it  discontinued 
effective  October  31,  1968 — were  as  follows.  As  far  as  basic  invoice  prire  is  con- 
cerned, Schick  operated,  and  continues  to  operate,  a  one-price  system  to  all 
customers  regardless  of  business  function.  So-called  "promotional  allowances", 
however,  were  granted  in  varying  amounts  and  percentages  depending  on  tbe 
business  classification  of  the  customer.  As  in  the  case  of  Gillette,  the  primary 
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Section  2(a)  concern  here  was  not  with  Schick's  basic  pricing  structure.  Rather^ 
both  the  Section  2(a)  and  2((i)  questions  arose  from  written  promotional  and 
display  agreements  executed  by  Schick  and  its  several  classes  of  customers. 

Schick  sells  directly  to  some  retailers — larger  retail  chains  for  the  most  part — 
to  wholesalers  who  resell  to  other  retailers,  and  to  toiletry  merchandisers  who 
are  a  type  of  rack  jobber  distributing  through  retail  stores  by  means  of  racks 
they  own,  control  or  service.  By  the  provisions  of  its  "Cooperative  Advertising 
Display  and  Promotion  Agreement"  with  all  direct  retail  accounts,  Schick  agreed 
to  pay  them  14%  of  net  purchases  each  calendar  quarter.  Of  the  total,  5%  was 
for  cooperative  newspaper  advertising  and  the  other  9%  was  to  be  paid  for  such 
things  as  maintaining  adequate  stocks  of  Schick  products,  maintaining  blade 
racks  and  counter  or  floor  displays  at  selling  stations,  promising  not  to  switch 
consumers  to  competing  products  and  conducting  special  promotions  from  time 
to  time  which  were  to  be  approved  by  Schick.  Toiletry  merchandisers  were  dealt 
with  by  Schick  in  the  same  fashion  as  direct-retailers,  receiving  the  same  per- 
centage of  purchases.  Wholesalers,  on  the  other  hand,  received  3%  of  net  pur- 
chases each  calendar  quarter  for  featuring  Schick  products  and  instructing  isales- 
men  to  promote  those  products  by  various  meaus.^  No  provision  contemplated 
either  wholesalers  or  Schick,  directly,  making  comparable  allowances  available 
to  retailers  buying  through  the  wholesalers  and  competing  with  direct  retail 
accounts. 

The  violation  of  Section  2(d),  as  interpreted  by  the  Supreme  Court,  is  evident. 
Schick  did  not  make  available  to  retailers  buying  through  wholesalers  payments 
on  proportionally  equal  terms  that  would  have  corresponded  to  the  regular,  con- 
tractual allowances  paid  to  competing  direct  retailers  and/or  toiletry  merchan- 
disers. Federal  Trade  Commission  v.  Fred  Meyer,  Inc.,  390  U.S.  341  (1968). 

This  Division,  of  course,  views  only  a  part  of  the  contractual  payments  by 
Schick  as  true  promotional  expenditures  cognizable,  and  to  be  tested,  under 
Section  2(d)  ;  the  remaining,  and  perhaps  larger,  percentage  we  would  regard 
as  price  concessions  properly  governed  by  Section  2(a).  We  have  treated  this 
aspect  at  length  in  the  Gillette  matter  [Memorandum  of  this  Division,  dated 
December  4,  1968,  Recommending  Acceptance  of  Assurances  in  File  No.  661  0081], 
and  have  no  desire  to  burden  by  repetition  here.  Briefly,  we  simply  wish  to  point 
out  that  most  of  the  so-called  "promotional"  services  for  which  Schick  nominally 
paid  were  so  nebulous  as  to  defy  relating  to  cost  of  performance.  For  instance, 
the  direct  retailer  agreement  made  specific  provision  only  for  employment  of  5% 
of  the  14%  total.  This  had  to  be  used  for  cooperative  newspaper  advertising 
approved  in  advance  by  Schick :  in  all  probability  it  was,  therefore,  a  Section 
2(d)  payment.  Six  percent  (6%)  of  the  remainder,  however,  was  for  "si>ecial 
sales  promotion  efforts,  displays,  campaigns,  and  other  special  sales  promotional 
activities",  and  3%  for  maintaining  stocks,  not  switching  customers,  maintain- 
ing blade  racks  and  counter  displays.  These  are  hazy  in  the  extreme.  Although 
we  do  not  have  actual  evidence  from  customers  in  this  particular  file,  it  seems 
entirely  reasonable  to  expect,  from  our  experience  in  the  Gillette  investigation, 
that  the  greater  portion,  perhaps  all,  of  the  9%  that  is  apart  from  cooperative 
newspaper  advertising  was  used  by  direct  retail  accounts  for  lower,  heavily-ad- 
vertised consumer  pricing,  if  not  on  a  regular  basis  then  at  least  sporadically. 

The  monies  paid  by  Schick  to  direct  retail  accounts  were  directly  tied  to  and 
were,  in  fact,  a  set  percentage  of  the  amount  of  goods  purchased  and  resold.  In 
the  circumstances,  there  is  precedent  for  regarding  as  Section  2(a)  price  con- 
cessions the  monies  exceeding,  and  arbitrarily  unrelated  to,  the  cost  of  per- 
formance of  the  so-called  "services."  National  Tea  Co.,  46  F.T.C.  829  (1950)  ; 
Fred  Meyer,  Inc.,  Docket  7492  (March  29.  1963).  Com.  Op.,  pp.  10-14,  aff'd  in 
ptrt'nt  part,  Fred  Meyer,  Inc.  v.  Federal  Trade  Commission,  359  F.2d  351,  362 
(9  Cir.  1966).  To  the  extent  the  excess  in  payments  to  direct  retailers,  over  the 
3%  paid  wholesalers,  may,  or  should,  be  treated  as  Section  2(a)  price  conces- 
sions, direct  retailers  received  a  lower  price  than  wholesalers.  An  actionable  price 
discrimination  therefore  existed.  Federal  Trade  Commission  v.  Morton  ^alt  Co.. 
334  U.S.  37  (1948)  ;  Krug  v.  ITdT  Corp.,  142  F.  Supp.  230  (D.N.J.  1956)  ;  Fred 
Meyer,  Inc.,  Docket  7492,  supra. 


1  It  may  be  worth  a  note  in  passing  that  while  Gillette's  promotional  program  paid  10% 
of  net  purchases  to  direct  retailers  and  3%  to  wholesalers,  Schick's  was  for  14%  to 
retailers  and  3%  to  wholesalers. 
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Schick's  discontinuance 

This  investisation  commenced  with  a  letter  to  Schick,  dated  June  28,  1968, 
aslvinjr  for  detailed  pricing,  promotional,  sales,  marketing  and  corporate  in- 
formation, intracorporate  communications  and  invoices,  correspondence  and  rec- 
ords of  dealings  with  certain  named  customers.  Letters,  of  the  same  date,  were 
sent  to  the  six  largest  retail  drug  chains  requesting  records  of  their  dealings  with 
Schick.  Schick  resiwnded  on  July  30,  1968,  with  supplement  on  August  21,  1968 : 
the  six  chains  responded  at  varying  intervals.  That  information  estahlished  the 
practices  described  above.  It  was  also  apparent,  from  intra-corporate  communi- 
cations, that  Schick  was  quite  aware  of  Gillette's  recent  (May  1,  1968)  discon- 
tinuance of  its  similar  "promotional"  contracts,  felt  that  this  conferred  a  sales 
advantage,  and  fully  expected  that  an  end  to  that  competitive  edge  might  impend. 
Bulletins  issued  to  sales  personnel  cited  Gillette's  cancellation  and  adverse  reac- 
tion among  inconvenienced  accounts,  exhorting  extra  sales  effort  and  saying 
now  they  not  only  had  a  superior  product  -  hut  this  could  be  the  last  month  the 
.salesmen  would  have  the  advantage  of  promotional  contracts  over  the  repre- 
sentatives of  Gillette.  This  happened  in  more  than  one  month. 

On  September  3,  1969,  this  DiTision  notified  by  telephone  the  Schick  oflScial, 
Mr.  S.  L.  Highleyman,  Vice  President,  who  had  signed  the  submission,  that  it 
appeared  Schick's  advertising  and  promotional  agreements  were  in  violation  of 
the  Robinson-Patman  Act.  A  meeting  within  two  weeks  was  requested.  On  Sei>- 
tember  26,  196s.  attorneys  from  this  Division  met  with  Mr.  Highleyman  and 
Schick's  antitrust  counsel,  Irwin  F.  Woodland,  Esq.,  of  Gibson,  Dun  &  Crutcher, 
Los  Angeles,  California.  The  staff  attorneys  explained  to  the  Schick  representa- 
tives the  respects  in  which  they  felt  the  Schick  program  violated  Sections  2  (a) 
and  (d)  of  the  Robinson-Patman  Act.  They  asked  whether  Schick  would  be  in- 
terested in  disposition  under  Section  2.21  of  the  Commission's  Rules.  Mr.  "Wood- 
land said  they  certainly  would.  He  was  thereupon  presented  with  a  draft  of  as- 
surances the  staff  felt  appropriate  in  the  circumstances.  Mr.  Woodland  stated 
that  he  thought  the  written  contracts  did  not  tell  the  whole  story,  that  the  picture 
might  not  be  so  bleak  as  he  was  under  the  impression  that  Schick  from  time  to 
time  had  made  something  available  to  retailers  buying  through  wholesalers.  He 
proposed  to  check,  and  if  it  were  the  fact,  a  statement  so  saying  could  be  included 
in  the  affidavit."  The  -staff  attorneys  emphasized  that  they  expected  Schick  to  take 
the  necessary  corrective  action  no  later  than  October  31,  1968.  No  objection  was 
raised  upon  this  point. 

Mr.  Highleyman  inquired  as  to  what  Schick  might  say  to  customers  in  its 
notice  of  cancellation  as  it  would  be  beneficial  if  Schick  could  say  that  the  Fed- 
eral Trade  Commission  had  required  cancellation  of  the  agreements.  Attorney 
Ernest  G.  Barnes  replied  that  he  wished  it  clearly  understood  the  Commis.sion 
was  not  requiring  cancellation,  merely  that  Schick  bring  its  program  into  com- 
pliance with  the  Robinson-Patman  Act.  How  Schick  removed  the  discrimination 
was  not  our  concern,  provided  the  fact  were  accomplished.  Mr.  Barnes  did  sug- 
gest that  if  Schick  determined  upon  cancellation  it  could  say  the  action  had 
been  taken  after  an  investigation  of  the  Company's  practices  by  the  Commission. 
That  much  would  be  true. 

By  letter  dated  October  7.  1968,  Schick  notified  all  accounts  that  its  current 
promotional  contracts  would  be  discontinued  October  31st ;  a  copy  was  furnished 
the  staff.  The  letter  in  pertinent  parts  read  : 

"The  Federal  Trade  Commission  has  just  notified  the  Schick  Safety  Razor 
Company  that  all  current  promotional  contracts  must  he  discontinued  by  Oc- 
ctol)er  31.  1968.  They  have  declared,  that  our  promotional  contracts  are  in  viola- 
tion of  the  Clayton  Act  and  hove  stipulated  that  we  sign  an  affidavit  to  cancel 
our  contracts.  In  compliance  with  this  action,  we  are  announcing  to  our  cus- 
tomers that  effective  October  31.  1968.  all  Schick  Safety  Razor  Company  Retail 
and  Wholesale  contracts  are  cancelled." 

"We  at  Schick  have  always  felt,  and  have  exiire.ssed  this  to  many  of  you 
personally,  that  we  would  maintain  the  promotional  and  profitability  structure 
you  need  to  continue  promoting  Schick  products.  We  want  to  assure  you  that 
in  the  future,  under  the  new  procedure,  Schick  will  be  as  promotionally  oriented 
as  possible." 


2  The  introduction  of  the  "Kronn-Krome"  blade,  which  is  chromium-plated  and  is  claimed 
by  Schick  to  he  superior  to  more  stainless  steel. 
"  ^  In  the  end,  this  was  not  pursued. 
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"Therefore,  we  are  increasing  tlie  net  discount  on  all  our  razors  and  blades 
to  40%  across  the  board.  This  discount  is  reflected  in  all  the  prices  shown  on 
the  attached  price  sheets." 

"The  Federal  Trade  Commission  has  required  that  we  cancel  our  contracts  by 
October  31,  and  until  that  date  we  will  continue  to  sell  all  razors  and  blades 
under  our  current  contract.  All  orders  dated  and  postmarked  October  31.  1968 
or  before  will  accrue  all  current  contract  allowances.  All  monies  accrued  will 
be  paid  in  accordance  with  our  current  contracts." 

[To  this  point,  emphasis  is  supplied  passim;  continuing:] 

"In  addition  to  accruing  all  contract  allowances  for  the  remainder  of  October, 
we  are  making  our  new  discount  structure  effective  with  all  orders  dated  Octo- 
ber 7,  1968  and  subsequent.  All  your  orders,  therefore,  for  both  open  stock  and 
promotional  items,  will  be  billed  at  our  new  increased  discount  structure  and 
accrue  all  contract  allowances  until  October  31,  1968."  [Emphasis  in  this  para- 
graph is  in  the  text.] 

This  letter  was  disturbing  for  two  reasons.  First,  the  explanation  offered  for 
Schick's  discontinuance  was  directly  counter  to  what  staff  attorneys  had  advised 
the  Schick  representatives.  Second,  by  increasing  the  net  discount  (i.e.  lowering 
the  price)  and  continuing  to  pay  the  so-called  "promotional"  percentage  allow- 
ances on  all  orders  up  to  October  31,  it  appeared  that  Schick  may  have  designed 
this  attractive  offer  to  convert  the  required  discontinuance  into  a  sales  "raid"  on 
its  competitors.  We  were  later  to  learn  just  how  attractive  this  offer  was. 

Upon  receipt  of  the  Schick  letter,  Attorney  Barnes  contacted  Schick's  counsel 
by  telephone  to  object  to  the  characterization  in  the  letter  of  the  Commission's 
action.  Mr.  Woodland  said  he  would  consult  Schick  officials  with  a  view  toward 
securing  clarification.  By  letter  of  October  31,  1968,  Mr.  Woodland  forwarded  a 
draft  of  a  clarifying  letter  he  proposed  Schick  send  its  accounts.  The  staff  sug- 
gested several  changes. 

Schick  issued  the  letter  on  November  18.  1968.  It  recited  the  history  of  the 
investigation :  notification  of  investigation,  request  for  information,  communica- 
tion of  staff  opinion  that  Schick's  program  might  violate  the  Robinson-Patman 
Act  with  request  to  meet,  agreement  on  voluntary  discontinuance  with  the  condi- 
tion it  be  effectuated  no  later  than  31  October.  The  letter  continues : 

"In  view  of  the  uncertainties  and  extreme  difficulties  involved  in  defending  this 
kind  of  prosecution,  and  in  view  of  the  virtual  impossibility  of  replacing  in  a 
timely  and  economically  feasible  manner  the  then  existing  promotional  programs 
with  new  programs,  the  company,  without  any  admission  that  the  existing  con- 
tracts were  unlawful,  reluctantly  decided  to  defer  to  the  FTC  staff's  opinion  and 
discontinue  the  use  of  these  contracts  and  to  assure  the  FTC  by  way  of  an  Affi- 
davit of  the  President  of  the  Company  that  it  would  no  longer  use  those 
contracts." 

"In  view  of  the  nature  of  these  negotiations,  and  the  fact  that  the  FTC  did  not 
commence  a  formal  investigation  and  prosecution,  it  was  technically  incorrect  if 
our  letter  of  October  7,  1968,  gave  the  impression  that  the  FTC  had  made  a  formal 
determination  with  respect  to  our  contracts." 

"We  regret,  therefore,  if  our  letter  of  October  7,  1968.  may  seem  to  have 
Improperly  characterized  the  action  or  position  of  the  Federal  Trade  Commission." 

Mr.  Highleyman  signed  the  letter. 

At  the  .same  time,  negotiations  were  in  progress  with  American  Safety  Razor 
Company,  Schick's  competitor.  The  staff  had  advised  ASR  that  we  expected 
cancellation  *  of  its  promotional  agreements  no  later  than  December  31,  1968, 
and  that  orders  postmarked  after  December  31,  received  by  ASR  after  January  4, 
1969,  or  to  be  .shipped  by  ASR  after  January  31.  1969.  would  be  ineligible  for  pro- 
motional monies  under  the  previous  contract.  On  November  15.  1968,  counsel  for 
ASR,  Daniel  Leavitt,  Esq.,  of  Arnold  &  Porter  telephoned  Attorney  Barnes.  He 
requested  additional  time  in  which  ASR  could  ship  orders  in  accordance  with 
the  provisions  of  the  cancelled  agreements.  Mr.  Leavitt  said  he  had  information 
that,  although  in  his  understanding^  Schick  had  a  cut-off  date  of  October  31.  1^)68 
on  their  promotional  agreemenlts,  "Scihick  was  taking  orders  foir  delivery 
as  late  as  two  months  after  the  fend  of  thel  October  cut-off  date"  ;  he  requested 
the  same  leeway.  Mr.  Leavitt  was  told  that  we  would  insist  on  the  schedule  of 


*  Or.  alternatively,  as  in  the  Schick  matter,  the  making  available  of  promotional  monies 
hitherto  paid  only  to  direct-buying  retailers  to  competing  retailers  buying  through 
wholesalers. 

5  This  was  also  our  understanding.  Ours  was  based  on  direct  communication  from  Schick. 
Mr.  Leavitt,  of  course,  through  ASR  representatives,  had  his  own  sources  of  information  in 
the  trade. 


1580 

dates  previously  proposed,  but  he  was  also  assured  that  we  would  explore  his 
allegation  respecting  Schick's  implementation  of  its  discontinuance.  This  was 
done. 

In  i-espon.se  to  our  inquiry,  Attorney  Barnes  received  a  letter,  dated  December 
13,  1968,  fi'om  Mr.  Gary  P.  Thomas,  whose  title  in  the  Schick  Company  division 
of  Eversharp  is  Vice  President  in  Charge  of  Sales.  Mr.  Thomas'  letter  reiterated 
that  the  cut-off  date  on  contract  allowances  was  October  31,  1968.  His  attorneys 
has  apprised  him,  he  .said,  ''that  you  have  received  information  to  the  effect 
customers  of  ours  have  been  pennitted  to  place  orders  and  receive  contract  al- 
lowances for  deliveries  after  October  31,  1968."  He  offered  this  explanation  and 
assurance : 

"Because  of  our  extensive  promotional  sampling  activities  and  heavy  pre- 
existing orders  for  our  new  Krona-Krome  razor  blades,  our  factory  in  ISIilford 
Avas  unable  to  promise  prompt  shipment  on  orders  taken  through  October  31, 1968. 
We  therefore  were  forced  to  allocate  shipments  to  .some  accounts  in  November 
and  December,  on  which,  as  yon  know,  we  are  obligated  to  pay  allowances  under 
the  terms  of  our  discontinued  contracts." 

"However,  we  have  not  given,  and  hereby  assure  you  that  we  will  not  give, 
anv  allowances  under  the  terms  of  the  cancelled  contracts  on  any  order  received 
after  October  31,  1968 "  * 

These  assertions  are  misleading  or  false  or  both. 

Mr.  Thomas'  response  appeared  indecisive.  On  the  recommendation  of  the  staff 
attorneys  responsible,  the  Chief  of  the  Division  of  Discriminatory  Practices  au- 
thorized further  investigation  of  the  method  and  manner  of  Schick's  termination 
of  its  prior  agreements  and  initiation  of  the  newly  annoimced  pricing  policy.  In  a 
letter  of  December  27,  1968,  to  its  counsel,  access  to  Schick  records  for  punwses 
of  inspection  and  copying  if  deemed  necessary,  was  requested  to  all  purchase 
orders,  invoices,  credit  memoranda,  rebate  checks,  etc.,  issued  to  ten  each  of 
the  larger  retail  grocery  and  retail  drug  chains  in  the  country  from  October  1, 
1968,  to  December  31,  1968,  and,  from  September  1,  to  the  end  of  the  year,  cor- 
respondence with  and  intra-company  documents  concerning  all  direct  retailers, 
plus  comparative  sales  (by  total  and  by  customer  classification),  shipping  and 
production  figures  for  the  corresponding  periods  in  1967  and  1968. 

The  documents  made  available ''  by  Schick  confirm  that  it  had  indeed  designed 
and  used  the  discontinuance  to  make  an  extraordinarily  attractive  offer  to 
direct  retail  chain  accounts,  reap  the  good  will  of  those  customers  vis-a-vis  its 
competitors,  and  in  the  process  tie-up  the  customers'  warehouse  inventory  of 
razors  and  razor  blades  in  Schick  products  for  months  to  come.* 

On  the  question  of  Schick's  intent  and  expectations  with  regard  to  the  course 
of  action  it  adopted,  sales  bulletins  and  communications  promulgated  to  sales 
supervisory  and  regular  per.sonnel  are  revealing.  A  random  sampling,  in  sequence 
by  date  of  issuance,  would  show  : 

General  Sales  Bulletin:  "We  are  attaching  several  copies  of  the  [Oct.  7]  letter 
being  sent  to  all  of  your  accounts  this  week  ..." 

Date  :  October  7, 1968. 

General  Sales  Bulletin:  "The  F.T.C.  has  just  notified  us  that  we  must  cancel 
all  our  current  promotional  contracts  ..." 

*****  *  * 

".  .  .  Schick  has  always  been  a  promoting  company  and  we  will  continue 
to  offer  our  accounts  profitable  and  volume-producing  promotions.  Your  ac- 
counts must  realize  that  Schick  will  continue  to  be  the  leader  in  our  industry 
with  exciting  promotions  with  allowances  for  them   to  work  with  and   that 

8  The  next  sentence  assures  that  no  order  for  delivery  after  December  31  would  receive 
allowances.  This,  alone,  may  be  true.  In  light  of  the  rest,  this  Division  would  not  care  to 
vouch  for  it.  but  we  have  no  "evidence  to  the  contrary.  „  ,.  ,  .    ^  ■ 

"  Although  Schick's  plant  and  main  offices  are  in  Milford,  Conn.,  Schick  maintains  its 
sales  offices  in  Culver  Citv  (Los  Angeles),  Calif.  Most  records  pertaining  to  the  sales  office 
are  maintained  in,  and  all  pavments  under  the  "promotional"  program  were  issued  from, 
Culver  City  exclusively.  Schick's  counsel  said  it  was  impractical  to  move  these  records  to 
Milford  for  inspection,"  but  offered  to  make  them  available  in  Culver  City.  For  the  purposes 
liere  this  Division  did  not  consider  it  necessary  physically  to  examine  the  rebate  checks, 
etc.  It  would  be  otherwise  in  the  case  of  a  full  investigation  anticipating  the  issuance  of 
complaint.  ,        ,  .   ,     i»     i 

8  This  should  have  had  the  inevitable  effect  that  the  customers  would  make  special  etrorts 
to  move  Schick  merchandise.  A  good  rate  of  inventory  turn-over,  of  course,  is  considered 
to  be  essential  to  efliciont  chain  operation.  Merchandise  cannot  be  allowed  to  sit  and  take  up 
space  in  the  chain  warehouse. 
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we  arc   discontinuing   our  contract   only  under  direct  instructions  from  the 
F.T.cr  °  [Emphasis  in  text.] 

*  *  iic  i|(  Xc  *  * 

"You  should  call  your  key  accounts  and  urge  them  to  place  as  large  an  order 
as  possible  for  all  our  products,  prior  to  October  31  deadline.  Our  liberal  delivery 
schedule  should  permit  them  to  make  tremendous  buys.  This  is  a  sales  oppor- 
tunity that  come  very  infrequently  and  you  should  capitalize  on  it.  Your  ac- 
counts pick  up  all  contract  advertising  and  promotional  allowances  on  all  their 
purchases  (text  emphasis),  which  we  cannot  make  available  again  under  con- 
tract ..." 

"Make  sure  your  accounts  take  advantage  of  the  opportunity  to  buy  at  our 
new  40%  discount,  plus  accrued  contract  allowances,  for  the  limited  time  remain- 
ing in  October.  You  have  very  little  time  to  sell  with  contract  allowance.  The 
October  31st  deadline  was  set  by  the  F.T.C.  and  can't  be  extended  .  .  ."  ^° 

Date :  October  8, 1908. 

District  Managers  Bulletin :  "Fourth  Quarter — Most  of  you  are  off  to  a  flying 
start  this  quarter  and  I  am  confident  that  this  will  be  the  biggest  quarter  in  the 
history  of  the  Schick  Safety  Razor  Company  .  . ." 

Date :  October  17, 1968. 

General  Sales  Bulletin:  "We  are  keeping  a  very  close  check  on  our  inventory 
and  shipping  schedules  from  Milford.  This  quarter  is  going  to  be  very  tight  be- 
cause of  the  tremendous  increase  in  business.  You  should  be  sure  to  inform  your 
accounts  of  any  shipping  problems  which  will  affect  their  operation  so  that  they 
are  not  expecting  merchandise  which  we  are  going  to  have  to  back-order  .  .  ." 

Date  :  October  25, 1968. 

General  Sales  Bulletin:  "At  the  end  of  the  first  two  weeks  some  of  you  are 
really  flying  and  the  figures  are  changing  every  day  with  the  tremendous 
October  sell-in  .  .  ." 

Date  :  October  25, 1968. 

General  Sales  Bulletin:  "We  have  just  concluded  one  of  the  largest  sell-ins  in 
the  history  of  the  Company  and  I  want  to  congratulate  each  and  every  one  of 
you  for  the  tremendous  effort  you  put  forth  in  the  month  of  October  to  make  this 
possible.  We  had  an  aivful  lot  going  for  us  [emphasis  supplied],  but  without 
your  efforts  to  give  your  territories  complete  coverage  during  this  very  short 
period  of  time  we  should  not  have  been  able  to  realize  the  sales  volume  that  we 
have  currently  on  the  books  .  .  ." 

"There  are  several  important  areas  that  must  be  reviewed.  First  of  all.  we 
cannot  accept  returns  on  merchandise  which  was  purchased  in  October.  Your 
accounts  should  understand  this,  and  before  the  end  of  the  year  you  must  con- 
stantly review  your  customer  inventories  to  make  sure  you  are  getting  the  store 
distribution  and  promotions  you  need  to  move  our  merchandise  out  of  the  ware- 
house .  .  ." 

"We  cannot  over-emphasize  the  importance  of  squaring  your  territories  away 
before  the  expiration  dates  of  contract  accruals,  and  also  the  use  of  extreme  cau- 
tion in  shipping  merchandise  to  accounts  before  the  end  of  the  year  which  over- 
loads your  accounts  and  creates  return  problems  that  we  cannot  honor  in  1969  .  . ." 

Date  :  November  15,  1968. 

When  a  Schick  representative  has  solicited  a  sale,  he  fills  out  a  form  purchase 
order,  listing  the  date  of  the  order,  the  items  and  the  quantity  desired,  the 
dollar  total,  and  the  date  of  shipment  specified  by  the  customer.  The  purchase 
order  is  then  forwarded  to  Milford.  When  received,  it  is  stamped  in  by  the 
Credit  Department  and  sometimes,  apparently,  by  the  Sales  Department  as 
well.  It  seems  there  is  often  a  day's  lapse  between  receipt  and  stamping  by  the 
sales  and  credit  departments.  There  is  also  a  time  lag  of  several  or  more  days, 
depending  on  the  customer's  location  in  relation  to  Schick's  plant,  between  the 
date  of  the  purchase  order  which  is  marked  thereon  by  the  salesman  and  the 
date  of  receipt  stamped  at  IMilford.  During  the  critical  period  October  7- 
October  31,  however,  these  intervals  of  time  seem  miraculously  to  have  vanished. 
To  illustrate :  Stop  &  Shop,  Inc.,  Readville,  Mass.,  placed  an  order  by  date  of 
August  17,  1968,  which  was  stamped  received  in  the  sales  department  on  August 


8  This  statement  is  not  true;  it  is  the  contradictory  of  what  Attornev  Barnes  arlvised 
Mr.  Hisrhlpyman. 

^"^  Schick,  unfortunately,  did  not  live  up  to  this  declaration,  as  appears  infra. 
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20,  iind  ill  the  crodit  department  on  August  21st.  On  September  10,  Stop  «&  Shop 
placed  an  order  for  shipment  on  September  2.");  this  was  stamped  received  on 
September  13,  or  an  interval  of  three  days.  On  SeiJteniber  20,  Stop  «&  Shop 
pUiced  an  order  for  shipment  on  the  26th ;  this  was  stamped  received  on  Septem- 
ber 24,  or  an  interval  of  four  days.  By  purchase  orders  dated  October  31,  how- 
ever. Stop  &  Shop  iplaced  two  large  orders  for  shipment  in  December ;  these  were 
stamped  received  on  October  31.  No  interval.  On  the  other  hand,  Stop  &  Shop 
ordered  again  on  December  12,  long  after  the  alleged  cut-off  date  for  contract 
accruals,  for  shipment  December  30 ;  this  purchase  order  was  stamped  received 
on  December  18,  an  interval  of  six  days.  Similarly,  Food  Fair  Stores  of  Phila- 
delphia placed  an  order  dated  May  3  for  shipment  "at  once" ;  it  was  stamped 
received  May  8,  an  interval  of  five  days.  Food  Fair  submitted  a  number  of  pur- 
chase orders  dated  October  30,  for  shipment  at  various  times  in  November  and 
December;  these  were  stamped  received  by  both  the  sales  and  credit  department 
on  October  31,  a  one  day  interval.  Colonial  Stores,  Norfolk,  Virginia,  placed  an 
order  dated  August  23  for  shipment  at  once ;  the  stamp  of  receipt  is  dated 
August  20.  An  interval  of  three  days.  By  purchase  order  dated  October  31, 
Colonial  placed  an  order  for  shipment  on  Decembea-  31 ;  the  stamp  date  is 
October  31.  No  interval.  Schick's  counsel  had  an  interesting  reaction  in  this 
shrugging  admission:  ".  .  .  [S]o  they  held  the  clock  back  awhile — So?'"^ 

In  the  afternoon  of  January  31,  19G9.  at  Schick's  offices.  Attorneys  Athridge 
and  Witherington  of  this  Division  had  an  interview,  in  the  presence  of  Mr.  Wood- 
land, with  Mr.  J.  Robert  Flagg,  who  has  been  controller  of  the  Schick  Divi- 
sion since  19G4.  Mr.  Flagg  .produced  for  inspection  by  the  Commission  attorneys 
a  document,  a  bar  graph,  which  portrays  the  production  record  and  projection 
of  the  Schick  plant  capacity  for  the  last  quarter  of  1968  and  the  first  quarter  of 
1969.  His  purpose  was  to  show  why  the  Schick  plant  could  not  complete  produc- 
tion and  shipment  of  the  quantities  ordered  during  the  October  7-October  31 
frenetic  sales  period.  This  was  the  very  document  he  had  taken,  he  said,  to 
Culver  City  to  demonstrate  the  same  point  to  Schick  sales  officials  when  they 
projected  the  volume  expected  from  the  October  7  pricing  change  with  con- 
tiiuiation  of  contract  accruals  until  October  31. 

The  document,^"  however,  is  susceptible  of  quite  an  other  inference.  As 
Mr.  Flagg  explained  it,  plant  capacity  for  all  double  edge  blades  [Krona-Krome 
and  super  stainless]  is  about  250,000  per  day.  [Production  capacity  for  injector 
blades  in  which  Schick  has  long  been  preponderant  is  about  263,000  per  month, 
but  double  edge  comprise  by  far  the  larger  market.]  Normally,  Mr.  Flagg  would 
have  tried,  as  of  October  1,  to  have  production  capacity  equal  expected  demand 
for  the  month.  However,  he  said,  when  that  date  came  along  and  the  sales 
people  gave  him  their  revised  forecast  of  volume  as  a  result  of  the  change  in 
pricing  and  promotional  policy,  he  assessed  the  problem  and  was  forced  to  ad- 
vise them  that  it  would  take  a  couple  of  months  to  reach  full  production,  i.e., 
by  December  1,"  and  that  shipment  of  orders  taken  in  October  could  not  be 
completed  until  the  end  of  the  year. 

The  bar  graph  bears  this  out.  It  also  shows  something  else. 

Schick  makes  wide  use  of  samples  only  with  a  new  product;  when  one  is 
developed  "they  go  after  the  market,"  e.g..  consumer  acceptance,  with  samples. 
This  being  so,  they  have  never  sampled  injectors,  in  which  they  have  always 
been  the  sales  leader,  and  have  not  sampled  super  stainless  blades  in  years.  How- 
ever, with  the  introduction  of  the  Krona-Krome  (chromium-plated)  lilade, 
Schick  committed  itself  during  the  months  October  through  December  196S 
to  produce  ."iO.OOO  Krona-Krome  blades  per  day,  one-fifth  of  production  capacity 
I)ut  a  third  of  actual  production  as  of  October  1.  for  a  massive  promotional  dis- 
tribution of  samples  after  the  first  of  the  year."  Actual  production  in  double 


"  The  litpral  rpprosontation  of  Schick's  Mr.  Gary  P.  Thomas  in  his  December  13  letter  to 
Attorney  Barnes  will  be  recalled  :  "However,  we  have  not  siven,  and  hereby  assure  yoii  that 
we  will 'not  sive,  any  allowances  under  the  terms  of  the  cancelled  contracts  on  any  order 
received  after  October  .''.1,  lOOS." 

12  Schick  regards  it  as  hijrhlv  confidential  and  was  extremely  reluctant  to  furnish  a  copy. 
The  staff  attorneys  decided  not  to  press  the  point,  but  advised  Schick's  counsel  that  they 
expected  tlu'  dociiinent  would  not  lie  destroyed  iicndinir  disposition  of  this  m-itter.  Attach- 
ment 1  hereto  is  a  reproduction  of  a  rouRh  approximation  of  the  graph,  drawn  from 
memory  immediately  after  the  interview  with  Mr.  Fla'.'sr. 

"  Ac'tuallv,  from  the  graph  (see  Attachment  1),  Schick  seems  to  have  reached  full  double- 
edge  production  in  November. 

i^AUhoufrh  tliev  did  not  directly  inquire,  staff  attorneys  gained  the  impression  that 
Schick  inliMided  t(>  try  to  reach  just  about  every  adult  male  it  conceivably  could  with  a  free 
saiiii>l''  (lisix'usi'i'  of  two  Kona-Ki-ome  blades. 
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•edge  in  October  [which,  according  to  Mr.  Flagg's  statement  of  his  policy,  should 
at  that  point  have  been  equal  to  expected  demand]  was  about  l-lo.OOO  per  day. 
of  which  50,000  were  Krona-Krome  blades  for  future  sample  distribution  and 
45,000  were  Krona-Krome  blades  earmarked  for  current  sales.  With  the  October  1 
revision  of  expected  volume  and  consequent  gearing  of  production  upwards, 
actual  double-edge  production  jumped  to  full  capacity  (250,000  per  day)  by  the 
end  of  November.  Of  that  November-December  output,  the  50,000  figure  of  Krona- 
Krome  blades  for  future  distribution  as  samples  remained  constant,  but  produc- 
tion of  Krona-Krome  blades  for  current  sales  reached  89,000  per  day  in  Novem- 
ber and  73.000  per  day  in  December.  This  apparently  took  care  of  the  October 
7-31  selling.  The  graph  then  projects  Schick's  production  at  full  double-edge 
capacity  for  the  first  quarter  (January  through  March)  of  1969.  Production  of 
Krona-Krome  blades  for  distribution  as  samples  was  to  increase  slightly  to 
53.000  per  day  throughout  the  period.  Production  of  Krona-Krome  blades  for 
current  sales,  however,  was  to  drop  off  sharply  and  remain  constant  at  30,000  per 
day  in  each  month.  A  modest  upturn  to  45,000  per  day  was  forecast  for  April. 
This  means  that  Schick  exi)ected  to  sell  in  the  first  quarter  of  1969  less  than 
half  (43%)  the  amount  of  Krona-Krome  blades  it  sold  in  the  turbulent  period 
October  through  December !  Not  until  April  did  Schick  anticipate  demand  on 
production  to  equal  that  existing  at  the  beginning  of  the  October  "sell-in." 

Comparative  sales  figures  for  the  last  quarters  of  1967  and  1968  appear  rather 
conclusively  to  establish  the  magnitude  of  Schick's  sales  coup.  Sales  increased, 
often  spectacularly,  to  all  classes  of  accounts,  but  wholesale  accounts  (drug, 
grocery,  hardware,  mercantile,  and  tobacco)  of  course,  received  only  3%  of 
purchases  as  "promotional"  allowances.  Direct  retailers  received  14%  of  pur- 
chases. 1967-1968  comparison  of  sales  figures  for  retail  chains  are,  therefore, 
most  interesting : 

OCTOBER 


Description 


1967 


1968 


Percent  of 

1968  increase 

(approximate) 


Chain  drug $96,269.24 

Chain  grocery 315,526.86 

Chain  mercantile 56,475.99 

Chain  variety 89,702.38 


477,143.75 

-f-500 

378,152.40 

-1-17 

275,457.47 

-f-487 

112,286.84 

+25 

NOVEIVIBER 


Chain  drug- $670,144.91 

Chain  grocery. 515,458.74 

Chain  mercantile 109,050.49 

Chain  variety 134,363.79 


$769,  727.  57 

+  15 

822,188.56 

+60 

227,861.90 

+  104 

158.664.56 

+18 

DECEIVIBER 


Chain  drug $640,278.16 

Chain  grocery. 888,042.86 

Chain  mercantile 217,330.50 

Chain  variety 105,331.04 


$1,140,364.09 

+78 

1,063,830.41 

+20 

323,746.79 

+50 

161,297.88 

+53 

As  a  measure  of  the  impact  upon   Schick's  competitors,  total  sales  to  all 
accounts  for  the  comparable  periods  are  as  follows  : 


Month 


1967 


1968 


1968  increase 


Dollars 


Percentage 
(approximate) 


October.. _ $1,272,385.74 

November 3,830,023.48 

December 4,877,488.11 

Total. 9,979,897.33 


$2,587,279.20 
4,579,999.20 
6,787,915.33 


$1,314,893.46 

749,975.72 

1,910,427.22 


13,955,193.73       3,975,296.40 


+103 

+20 

t+39 


+40 


•  The  majority  of  delayed  or  unfillable  orders  tal<en  during  the  October  "sell-in"  were  for  delivery  in  December  rather 
than  November,  and  recorded  as  sales  in  the  month  of  shipment.  That  is,  date  of  invoice  is  date  of  shipment,  despite 
the  fact  the  order  may  have  been  placed  in  an  earlier  month. 
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Assuming  the  market  for  manual  razors  and  razor  blades  remained  reasonably 
constant  in  the  last  quarter  of  1968  as  compared  with  1967,^*  and  assuming  the 
increase  in  Schick  sales  is  not  due  in  any  substantial  way  to  a  rising  consumer 
preference  for  the  tec-huical  virtues  claimed  for  the  new  Krona-Krome  blade 
[and  Schick  itself  did  not  expect  the  full  effects  of  its  massive  promotion  of 
Krona-Krome  to  be  felt  until  after  the  first  of  the  year],  then  Schick's  October 
sales  foray  through  the  medium  of  its  ostensible  discontinuance,  at  the  expense 
of  Gillette,  American  Safety  Razor,  and  Wilkinson  Sword,  is  in  the  vicinity  of 
four  million  dollars  ($4,000,000).  During  the  three-month  period  October-De- 
cember 1968,  at  a  rate  of  14%  of  purchases,  calculated  from  sales  figures,  this 
Division  estimates  that  direct-buying  retailers  received  not  less  than  $925,000  in 
"promotional"  contract  accruals.  On  the  same  basis,  at  a  rate  of  3%  of  pur- 
chases, wholesalers  whose  customers  compete  witli  direct-buying  retailers  would 
have  received  about  $53,000.  In  all  likelihood,  payments  to  both  direct-buying  re- 
tailers and  wholesalers  were  higlier,  but  the  ratio  of  disparity  (11%)  would  be 
unchanged. 

RECOMMENDATION 

Were  it  not  for  Gillette,  this  Division  would  have  no  hesitation  in  recom- 
mending both  rejection  fo  Schick's  assurances  and  full  investigation  looking 
to  the  issuance  of  complaint  for  violation  of  Sections  2(a)  and  2(d)  of  the  Clay- 
ton Act,  as  amended.  In  the  circumstances,  the  fact  that  informal  disposition 
had  been  accorded  American  Safety  Razor  and  Wilkinson  Sword  would  not  seem 
of  controlling  significance.  Federal  Trade  Commission  v.  Universal  Rundle  Corp., 
287  U.S.  244  (1967).  Gillette,  however,  has  hitherto  dominated  the  manual  razor 
and  razor  blade  industry  in  near-monopolistic  proportions.  Schick  is  apparently 
the  only  factor  capable  of  safeguarding  or  making  inroads  upon  that  market 
structure.  Voluntary  assurances  have  been  accepted  from  all  other  industry 
members. 

Accordingly,  this  Division  recommends,  with  utmost  reluctance,  that  Schick's 
assurances  of  discontinuance  in  affidavit  dated  October  22,  1968,  be  accepted.  This 
Division  further  recommends  a  departure  from  the  usual  form  of  notitication  of 
such  acceptance  by  the  Commission.  A  draft  of  letter  is  forwarded  herewith  ad- 
vising Schick  that  its  assurances  have  been  accepted  but  stating  that  the  Com- 
mission is  disatified  with  the  method  and  manner  of  Schick'  implementation 
of  its  discontinuance  and,  in  the  event  of  future  adoption  of  practices  which  are 
questionable  within  the  subject  matter  of  the  assurances  and  the  relevant  statu- 
tory provisions,  informal,  administrative  treatment  will  no  again  be  available.  We 
alo  recommend  that  Schick's  request  for  confidential  treatment  of  its  affidavit, 
in  the  letter  accompanying  submission,  be  denied ;  a  similar  request  on  the  part 
of  Gillette  has  been  refused  by  the  Commission.  Schick  expects  this — its  request 
is  essentially  pro  froma  in  case  confidential  treatment  were  to  be  accorded  with 
its  competitors — and  so  the  letter  simply  advises  that  the  content  of  Schick's  as- 
surances may  be  placed  on  the  public  record  at  anr  time. 

Drafts  of  letters  to  Gillette,  American  Safety  Razor  and  Wilkinson  Sword 
are  also  forwarded,  notifying  them  that  the  companion  matters — because  of 
which  the  Commission  had  previously  withheld  publicity  (Commission  Minutes 
of  March  24  and  April  3,  1969) — have  been  concluded  and  their  assurances  may 
at  any  time  be  placed  on  the  public  record. 

Respectfully  submitted, 

Francis  C.  Mayer, 

Chief, 
Division  of  Discriminatory  Practices. 

Approved. 

WiLMER   L.    TiNLEY, 

Assistant  Director, 
Bureau  of  Restraint  of  Trade. 
Cecil  G.  Miles, 

Director, 
Bureau  of  Restraint  of  Trade. 


18  Apart  from  some  inevitable  increase  in  the  population  of  shaving  age.  It  seems  a  fair 
supposition  that  users  of  manual  razors  and  blades,  at  least  over  a  three-month  period,  do 
not  shave  more  often,  and  hence  buy  more  blades,  merely  because  larger  retailers  have 
specially  attractive  prices  oa  one  or  more  manufacturers'  products. 
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United  States  of  America,  Before  Federal  Trade  Commission 

III  the  Matter  of  Eversharp,  Inc.,  a  corporation. 
Affidavit,  file  No.  681  0144. 

Frank  H.  Seyer  being  duly  sworn,  deposes  and  says  : 

That  he  is  President  of  Eversharp,  Inc.,  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue  of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of  business  located  at  Webster  Road,  Milford, 
Connecticut.  Eversharp,  Inc.,  manufactures  and  sells  razors,  razor  blades,  and 
men's  grooming  products  through  the  Schick  Safety  Razor  Company  ("Schick"), 
a  division  of  Eversharp,  Inc.  Eversharp,  Inc.  sells  and  distributes  the  vast 
majority  of  such  products  outside  the  State  of  Connecticut  and  is  engaged  in 
commerce,  as  "commerce"  is  defined  in  the  Clayton  Act,  as  amended. 

Eversharp,  Inc.,  through  Schick,  sells  its  various  razors,  razor  blades,  and 
men's  grooming  products  to  wholesale  accounts,  toiletry  merchandisers  (rack 
jobbers),  and  retail  accounts.  All  products  are  sold  to  each  customer  at  the 
same  invoice  price. 

Eversharp,  Inc.,  through  Schick,  has  for  many  years  utilized  written  agree- 
ments with  its  direct  retail  customers  (Retailers),  whereby  Schick  agreed  to 
pay  to  Retailer  a  sum  equal  to  3%  of  Retailer's  net  purchases  of  Schick  prod- 
ucts. Retailers  agreed  in  turn,  inter  alia,  to  maintain  adequate  stock  of  Schick 
products,  to  maintain  blade  racks  and  floor  displays. 

These  written  agreements  further  provide  that  Schick  would  set  aside  as  a 
reserve,  amounts  equal  to  5%  and  6%  of  Retailer's  purchases  of  Schick  products 
each  calendar  quarter.  Retailer  would  be  paid  from  these  reserves  for  adver- 
tising and  promotional  services  approved  by  Schick. 

Toiletry  merchandisers  (Rack  Jobbers)  are  customarily  considered  by  Shick 
to  be  direct  retail  customers. 

During  the  same  time  and  with  respect  to  the  same  products,  Eversharp,  Inc., 
through  Schick,  has  also  utilized  written  agreements  with  its  wholesale  cus- 
tomers (Wholesalers),  whereby  Schick  agreed  to  pay  Wholesaler  a  sum  equal 
to  3%  of  Wholesaler's  net  purchases  of  Schick  products.  Wholesaler  in  turn 
agreed,  inter  alia,  to  feature  such  products  and  to  instruct  its  salesman  to 
promote  such  products  by  various  means,  e.g.,  carrying  adequate  samples,  and 
advertising  material.  These  Wholesaler  agreements  contained  no  provision  for 
pavments  or  allowances  to  customers  of  the  Wholesaler. 

By  letter,  dated  June  28,  1968,  File  No.  681  0144,  addressed  to  Schick,  the 
Federal  Trade  Commission  advised  that  it  had  docketed  an  investigation  of 
certain  of  Schick  pricing  and  merchandising  practices  under  Section  2  of  the 
Clayton  Act.  as  amended,  and  requested  information  pertaining  to  such  practices. 
Subsequently,  certain  information  and  documents  were  submitted  to  the  Com- 
mission by  Eversharp.  Inc.,  pursuant  to  this  written  request.  This  investigation 
is  still  pending. 

Affiant  hereby  represents  that  he  has  the  authority  to  make  and  hereby  does 
make  the  following  assurances  on  behalf  of  Eversharp,  Inc.  and  the  Schick 
Safety  Razor  Company : 

1.  That   the    existing    promotional    agreements   will   be   cancelled   as   of 
October  31,  1968,  and  that  on  all  purchases  from  Schick  thereafter  made, 
no  payments  or  allowances  for  promotional  or  advertising  purposes  and  no 
services  or  facilities  will  be  made  or  furnished  to  any  customer,  or  cus- 
tomers, unless  such  payments,  allowances  or  services  or  facilities  are  paid, 
granted,  or  furnished  on  proportionally  equal  terms  to  all  customei's  com- 
peting in  the  resale  and  distribution  of  Eversharp  and  Schick  products  of 
like  grade  and  quality,  said  customers  to  include  those  customers  purchasing 
such  products  through  wholesalers  or  jobbers.  Furthermore,  Affiant  assures 
the  Commission  that  Eversharp,  Inc.  will  not  discriminate  in  price  between 
competing  purchasers  of  its  products  of  like  grade  and  quality  within  the 
meaning  of  Section  2(a)  of  the  Clayton  Act,  as  amended.   (15  U.S.C.  Sec. 
13(a))    Eversharp,  Inc.  reserves  the  right  to  avail  itself  of  any  defense 
under  the  Robinson-Patman  Act    (15  U.S.C.  Sec.  13). 
Eversharp,   Inc.  promises  as  part  of  these  assurances  to  submit  reports  of 
complance  as  may  be  required  by  and  acceptable  to  the  Commission  at  six  month 
intervals  during  the  one-year  period  commencing  with  the  date  of  the  Commis- 
sion's acceptance  thereof.  Each  such  report  will  contain  a  full  and  detailed 
account  of  compliance  showing  the  steps  actually  taken  to  carry  out  these  assur- 
ances. Eversharp,  Inc.,  further  promises  to  distribute  widely  these  assurance  to 
all  of  its  operating  divisions. 
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The  foregoing  statements  and  assurances  are  made  to  the  Commission  for 
settlement  purposes  only  in  accordance  with  the  disposition  herein  requested,  and 
do  not  constitute  an  admission  by  Eversharp,  Inc.,  or  its  said  division,  that  said 
acts  or  practices  were  unlawful. 

It  is  understood  tliat  the  furnishing  of  these  assurances  by  Eversharp,  Inc. 
does  not  in  any  way  bind  or  obligate  the  Commission  as  to  its  action  in  this 
matter.  It  is  fruther  understood  that  assurances  given  herein  may,  except  for 
good  cause  shown,  be  placed  on  the  public  record  as  provided  in  Section  4.9(f) 
of  the  Commission's  Rules  of  Practice. 

On  the  basis  of  the  assurances  contained  in  this  Affidavit,  Eversharp,  Inc. 
requests  that  the  matter  be  disposed  of  and  the  file  closed  in  accordance  with 
Rule  2.21  of  the  Commission's  Rules  of  Practice. 

Fkank  H.  Seyer,  President. 

State  of  Connecticut, 
County  of  New  Haven,  ss  : 

On  this  18th  day  of  October,  1968,  personally  appeared  before  me,  Elinor  B. 
.Alahoney,  a  Notary  Public,  FRANK  H.  SEYER,  President  of  EVERSHARP,  INC., 
a  corporation,  signer  and  sealer  of  the  foregoing  instrument,  and  acknowledged 
the  same  to  be  his  free  act  and  deed  as  President  of  the  above-described  corpora- 
tion, and  the  free  act  and  deed  of  said  corporation,  before  me  Elinor  B.  Mahoney. 

WITNESS  my  hand  and  seal  this  18th  day  of  October,  1968. 

Elinor  B.  Mahoney, 
Notary  Public  in  and  for  said  County  and  State. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
Re  American  Safety  Razor  Company,  Division  of  Philip  Morris,  Inc. ;  File  No. 

681 0145. 
Ame:rican  Safety  Razor  Co., 
Divisimi  of  Philip  Morris,  Inc., 
100  Park  Avenue, 
New  York,  N.Y. 

Gentlemen  :  Reference  is  made  to  my  letter  of  May  19, 1969,  in  which  you  were 
informed  that  the  assurances  of  discontinuance  you  submitted  were  accepted  by 
the  Commission,  under  Section  2.21  of  its  Rules,  in  disposition  of  the  above- 
styled  matter  but  that  publication  of  the  contents  thereof  would  be  withheld 
pending  completion  and  disposition  of  certain  companion  matters.  You  are  hereby 
advised  that  said  companion  matters  have  been  completed  and  your  assurances 
accordingly  may  be  placed  on  the  public  record  at  any  time. 
Sincerely  yours, 

Joseph  W.  Shbis.,  Secretary. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
Re  The  Gillete  Co. ;  File  No.  661  0081. 
Attention :  Charles  F.  Woodard,  Esq.,  General  Counsel. 
The  Gillette  Co. 
Prudential  Tower  Building, 
Boston,  3Iass. 

Gentlemen  :  Reference  is  made  to  my  letter  of  May  19,  1969,  in  which  you 
were  informed  that  the  assurances  of  discontinuance  you  submitted  were  ac- 
cepted by  the  Commission,  under  Section  2.21  of  its  Rules,  in  disposition  of  the 
above-styled  matter  but  that  publication  of  the  contents  thereof  would  be  with- 
held pending  completion  and  disposition  of  certain  companion  matters.  You  are 
hereby  advised  that  said  companion  matters  have  been  completed  and  your 
assurances  accordingly  may  be  placed  on  the  public  record  at  any  time. 
Sincerely  yours, 

Joseph  W.  Shea,  Secretary. 
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Federal  Trade  Commission, 

Ofice  of  the  Secretary, 

Wa sh inc/ton,  D.C. 
Re  Wilkinson  Sword,  Inc.,  File  No.  691  0011. 

Wilkinson  Savord,  Inc., 
1121  Bristol  Road, 
Mountainside,  N.J. 

Gentlemen  :  Reference  is  made  to  my  letter  of  May  19,  1969,  in  which  you  were 
informed  that  the  assurances  of  discontinuance  you  submitted  were  accepted 
by  the  Commission,  under  Section  2.21  of  its  Rules,  in  disposition  of  the  above- 
styled  matter  but  that  publication  of  the  contents  thereof  would  be  withheld 
pending  completion  and  disposition  of  certain  companion  matters.  You  are 
hereby  advised  that  said  companion  matters  have  been  completed  and  your 
assurances  accordingly  may  be  placed  on  the  public  record  at  any  time. 
Sincerely  yours, 

Joseph  W.  Shea,  Sccrctarij. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

WasMngton,  B.C. 
Re  Schick  Safety  Razor  Co.,  Division  of  Eversharp,  Inc. ;  File  No.  681  0144. 
Schick  Safety  Razor  Co., 
Division  of  Eversharp,  Inc., 
10   Webster  Road, 
Mllford,  Conn. 

Gentlemen  :  Your  assurance  of  discontinuance  and  voluntary  compliance  with 
applicable  law,  in  affidavit  forwarded  by  letter  of  counsel  dated  October  22.  1968, 
have  been  accepted  by  the  Commission,  under  Section  2.21  of  its  Rules,  in  disposi- 
tion of  the  above-styled  matter.  You  are  advised,  however,  that  the  Commission 
is  dissatisfied  with  the  degree  of  good  faith  exhibited  by  your  company  in  the 
method  and  manner  of  implementation  of  said  discontinuance,  and  in  the  event 
of  repetition  or  subsequent  adoption  of  practices  which  are  questionable  within 
the  subject  matter  of  your  assurances  and  the  relevant  statutory  provisions,  in^ 
formal,  administrative  treatment  will  not  again  be  available. 

The  content  of  the  assurances  submitted  by  you  and  accepted  by  the  Commis- 
sion may  be  placed  on  the  public  record  at  any  time.  Further,  you  are  required  to 
submit  to  the  Commission  on  September  30.  1969,  and  March  31.  1970,  reports  of 
compliance,  each  report  to  contain  a  full  and  detailed  statement  of  compliance 
showing  the  steps  actually  taken  to  carry  out  the  assurances  contained  in  your 
aifidavit. 

This  action  is  without  prejudice  to  the  right  of  the  Commission  to  take  such 
action  in  the  future  as  the  public  interest  may  require. 
Sincerely  yours, 

Joseph  W.  Shea,  Secretary. 

September  8,  1969. 
Re  Joseph  M.  Zamoiski  Co..  et  al..  File  Xo.  631  0003. 
From :  James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  ;  Comm.  Jones  :  Secretary ; 
General  Counsel;  Program  Review  Officer;  Bur.  of  Economics;  Bur.  of  Re- 
straint of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  and  Furs  ;  Executive  Director  ;  Assistant  Executive  Director. 
I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
See  attached  mcniorandum. 

Memorandum 

September  5,  1969. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Jo.seph  M.  Zamoiski  Co.,  et  al..  File  No.  631  0003. 

There  are  14  investigational  files  here,  involving  2(a),  2(d)  and  2(e)  prac- 
tices. The  investigation  began  in  1962  and  additional  proposed  respondents  were 
picked  up  as  the  investigation  proceeded.  The  staff  focused  on  distributors  in 
the  Philadelphia  area  and  found  discriminatory  practices  to  be  pervasive.  It 
was  unal)le  to  ol)tain  acceptable  AVCs. 

The  staff's  experience,  developed  from  these  and  other  matters,  is  that  flagrant 
discriminatory  practices  are  widespread  and  deeply  entrenched  in  the  industry. 
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The  staff  has  concluded  that  ".  .  .  efforts  at  dealing  with  these  practices  on  less 
than  an  industry-wide  basis  [would  be]  little  more  than  costly  exercises  in 
futility."  It  now  proposes  that  the  14  subject  files  be  closed  and  that  an  industry- 
wide investigation  be  initiated  against  some  150  manufacturers  and  a  pilot 
group  of  distributors.  This  will  ".  .  .  take  much  effort  and  time  on  the  part  not 
only  of  this  Division,  but  on  the  part  of  the  Division  of  Accounting  and  the 
Bureau  of  Economics  as  well." 

More  than  9500  man-hours  have  been  spent  on  these  14  files.  Apparently 
the  principal  result  has  been  to  confirm  the  .staff's  belief  that  tliscriminatory 
practices  pervade  the  industry.  I  am  extremely  reluctant  to  recommend  that 
the  Commission  authorize  a  Gargantuan  investigation  which,  I  conclude  from 
the  staft"'s  own  analysis,  would  have  an  excellent  likelihood  of  producing  a 
i-eport  substantially  similar  to  the  present  one,  namely,  this  is  a  huge  confused 
and  confusing  industry  characterized  by  a  .staggering  variety  of  distributional 
practices  flagrantly  violating  2(a).  2(d)  and  2(e).  I  find  no  factual  or  con- 
ceptual analysis  in  the  staff"  memorandum  to  warrant  assuming  an  industry- 
wide investigation — taking  i)erhaps  two  to  three  years  and  thousands  and  thou- 
sands of  man-hours — will  achieve  anything. 

If  the  channels  of  distribution  in  this  industry  are  as  gnarled,  snarled,  knotted 
and  inextricably  tangled  as  the  staff  indicates,  we  should  consider  the  pos- 
sibility that  the  Commission  may  not  be  able  to  stop  this  labyrinthine  maze  of 
discriminations  if  it  were  to  devote  its  entire  Robinson-Patman  effort  to  this 
problem  for  the  next  decade.  The  staff"s  experience  is  that  it  is  futile  to  at- 
tempt to  bring  "orderly  competition"^  to  a  single  geographic  area.  But  the 
staff  has  not  demonstrated  that  like  futility  would  not  attend  an  industrywide 
investigation  of  the  same  practices. 

It  is  not  chiseled  in  stone  that  the  Commission,  once  it  begins  an  investigation, 
must  obstinately  proceed  until  it  comes  up  with  something.  After  seven  years 
of  futility,  perhaps  it  is  time  for  the  Commission  to  acknowledge  the  distasteful 
reality  that  we  are  not  likely  to  help  manufacturers,  distributors,  retailers, 
consumers,  competition,  or  if  you  will,  the  Federal  Trade  Commission,  l)y  invest- 
ing an  additional  ten  or  fifteen  or  twenty  thousand  man-hours. 

It  appears  to  me  that  the  "industry"  approach  of  the  staff  could  develop  into 
the  classic  and  abysmal  record  of  the  Commission  in  the  department  store  indus- 
try beginning  with  the  orders  against  the  manufacturers  and  ending  in  the 
AMC  dismissal.  Perhaps  this  matter  offers  an  opportunity  for  the  Commission 
to  begin  a  new  and  brighter  era  of  enforcement  of  the  Robinson-Patman  amend- 
ment to  the  Clayton  Act. 

The  files  in  this  matter  with  perhaps  some  additional  limited  investigation, 
may,  upon  proper  analysis,  provide  a  frame  of  reference  for  an  evaluation  of 
an  appropriate  Commission  program.  Perhaps,  on  the  other  hand,  these  files 
shoukl  be  consolidated  with  the  evaluation  presently  being  made  of  the  depart- 
ment store  industry.  In  any  event,  I  concur  with  the  staff  that  these  matters  be 
closed,  and  so  move.  Further  pursuit  of  these  matters  have  already  proved 
to  be  ".  .  .  costly  exerci.se  in  futility."  Disposition  of  the  files  should  be  discussed 
at  the  table. 

Memorandum 

June  23,  1969. 
To :  Commission. 

Frckn :  Lawrence  E.  Gray,  Attorney.  Divi.sion  of  Discriminatoi'y  Practices. 
Subject:  The  Jos.  M.  Zamoiski  Co.,  File  No.  631  0003,  Sections  2(a),  (d)  and 
(e)  of  the  Amended  Clayton  Act;  Philco  Distributors,  Inc.,  File  No.  621 
0167,  Sections  2(a),  (d)  and  (e)  of  the  Amended  Clayton  Act ;  D.  &  H. 
Distributing  Co.,  File  No.  6S1  0114,  Sections  2(a),  and  (d)  and  (e)  of 
the  Amended  Clayton  Act ;  Fisher  Radio  Corp.,  File  No.  693  7056.  Section 
2(a)  of  the  Amended  Clayton  Act;  Commission  Minute  of  April  30.  1969: 
Closing  Recommended ;  Policy  Directive. 

Philadelphia  Distributors.  Inc.,  File  No.  621  0165,  Sections  2(a),  (d) 
and  (e)  of  the  Amended  Clayton  Act;  Raymond  Rosen,  Inc.,  File  No.  621 
0166,   Sections  2(a),    (d)    and    (e)    of  the  Amended  Clayton  Act:   EUiott- 


1 1  do  not  perceive  our  statutory  responsibility  under  Robinson-Patman  to  include 
concern  for  "orderly  competition" — whatever  that  means.  It  is  our  function  in  my  view  to 
I'emove  impediments  to  vigorous  competition  by  selectively  attackinjE?  price  discrimination 
practices  which  have  monopolistic  or  sijrnificantly  anticompetitive  consequences.  I  assume, 
for  purposes  of  this  discussion,  that  any  complaint  the  staff  might  recommend  would  be 
grounded  in  an  effort  to  strengthen  dealer  and  retailer  competition  for  the  purpose  of 
encouraging  price  competition  generally. 
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Lewis,  File  No.  621  0168,  Sections  2(a),  (d)  and  (e)  of  the  Amended 
Clayton  Act:  Pierce-Phelps,  Inc.,  File  No.  651  0122,  Sections  2(a),  (d) 
and  (e)  of  the  Amended  Clayton  Act;  Samuel  Jacobs  Distributors,  Inc., 
File  No.  651  0123,  Sections  2(a),  (d)  and  (e)  of  the  Amended  Clayton  Act; 
General  Electric  Company,  Hotpoint  Division,  File  No.  651  0124,  Sections 
2(a),  (d)  and  (e)  of  the  Amended  Clayton  Act;  Calectron,  File  No.  681 
0134,  Section  2(a)  of  the  Amended  Clayton  Act;  Borg-Warner  Corpora- 
tion, Norge  Division,  et  al..  File  No.  611  0579.  Section  2(d)  of  the  Amended 
Clayton  Act;  Graybar  Electric  Company,  Inc.,  File  No.  631  0244,  Section 
2(a)  of  the  Amended  Clayton  Act;  Admiral  Corporation,  File  No.  651  0166, 
Section  2(d)  of  the  Amended  Clayton  Act.  Closing  Recommended;  Policy 
Directive. 
The  Major  Household  Appliance  Industry,^  Institution  of  Industry-Wide 
Investigation. 

This  memorandum  is  intended  to  be  responsive  to  Commission  Minute  of 
April  30,  1969,  and,  at  the  same  time,  to  discuss  a  major  problem  area  in  Ameri- 
can business  and  suggest  an  approach  for  Commission  activity  in  that  area.  The 
first  part  of  this  memorandum  is  devoted  to  the  industry  generally,  the  second 
l«art  to  the  April  30  Minute. 

THE   INDUSTRY    GENERALLY 

The  major  household  appliance  industry  is  huge,  its  methods  of  distribution 
amazingly  confused  and  confusing,  and  characterized  by  wildly  discriminatory 
practices.  Some  300-odd  manufacturers  will  produce,  in  1969,  over  eight-and-a- 
half  billion  dollars  of  major  appliances.  Some  3000  wholesalers  will  sell  the 
products  to  retailers  ranging  from  the  neighborhood  primarily-repair-shop-some- 
times-retailer  to  Sears,  Roebuck  &  Co.  and  other  giants.  The  effectiveness  of 
their  efforts  may  be  reckoned,  perhaps,  by  the  fact  that,  in  1968,  94.6  percent 
of  American  households  had  one  or  more  television  sets."  This  industry  is  sig- 
nificant not  only  because  of  its  impact  on  the  Gross  National  Product,  but 
because  it  affects  directly  just  about  every  person  in  the  nation. 

Over  the  years,  experience  with  the  above-designated  matters,  as  well  as  with 
numerous  other  formal  and  informal  matters,  has  provided  a  picture  of  obvious 
and  flagrant  discriminatory  practices  so  widespread  and  deeply-entrenched  in 
the  industry  as  to  make  efforts  at  dealing  with  these  practices  on  less  than  an 
industry-wide  basis  little  more  than  costly  exercises  in  futility.  There  is  no 
single  pattern  of  distribution  in  the  industry ;  individual  companies  frequently 
distribute  in  several  ways  not  only  in  different  trade  areas,  but  sometimes  within 
the  same  area.  There  are  factory-direct  sales ;  there  are  sales  through  factory- 
owned  distributors;  there  are  sales  through  independent  distributors.  Intention- 
ally or  unintentionally,  all  three  types  of  distribution  may  exist  in  a  single  trade 
area.  Philco-Ford,  for  instance,  sells  to  some  types  of  accounts  in  the  Washing- 
ton, D.C.  area  on  a  factory-direct  basis,  and  to  others  through  its  wholly-owned 
subsidiary,  Philco  Distributors,  Inc.  Zenith  products  are  sold  in  the  area  pri- 
marily through  the  Jos.  M.  Zamoiski  Co..  but,  according  to  Mr.  Zamoiski.  seven 
other  Zenith  distributors,  including  the  factory-owned  distributor  in  New  York 
City,  compete  for  business  in  this  area.  We  have,  then,  not  only  inter-brand 
competition,  but  intra-brand  competition  as  well,  with  a  constant  crossing  over 
and  tangling  of  lines  of  distribution. 

This  leads  to  tremendous  complications  in  any  attempt  to  deal  witli  discrim- 
inatory practices.  If  you  pursue  an  independent  distributor,  for  instance,  he  will, 
almost  reflexively  (and  most  often  with  great  accuracy  and  justification)  insist 
that  he  must  meet  the  competition  of  other  distributors  of  the  same  line,  factories 
selling  other  brands  on  a  direct  basis,  distributors  selling  competitive  brands, 
plus  factory-assisted  programs  offered  by  "independent'  distributors.  The  prob- 
lem is  that,  even  if  it  were  possible  to  prophylaxize  a  trade  area,  the  situation 
would  fall  apart  almost  immediately  as  uninhibited  distributors  from  other 
areas  shipped  goods  into  the  "clean"  area. 


^  As  used  In  this  meniorancliim.  the  terms  "Major  Household  Appliance  Industry."  and 
"The  Industry"  will  refer  to  the  aicrgrepate  of  companies  enjxagred  In  the  manufacture 
and/or  sale  of  white  goods  (washers,  dryers,  dishwashers,  refrigerators,  freezers,  and 
stoves),  room  air  conditioners,  and  non-specialized  consumer  electronics  (television  and 
radio  sets,  phonograph  and  tape  playing  equipment,  exclusive  of  those  companies  dealing 
solely  in  high-fidelity  components  or  traffic  items,  e.g..  low-priced  radios  and  tape  recorders). 

-Figures  from  Business  and  Defense  Services  Administration  and  the  Bureau  of  the 
Census,  both  U.vS.  Department  of  Commerce.  Prices  are  at  factory  level :  the  retail  figures 
will  be  considerably  higher,  of  course. 
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This  Division  has  learned  from  disheartening  experience  the  futility  of  trying 
to  help  bring  orderly  competition  to  a  single  geographic  area  where  the  chaotic 
patterns  typical  of  the  industry  exist.  Our  first — and  major— experience  was  iu 
Philadelphia  where,  recognizing  the  impossibility  of  achieving  even-handed  jus- 
tice by  pursuing  individual  matters  on  a  catch-as-catch-can  basis,  we  attempted 
to  deal  concurrently  with  all  the  distributors  of  major  appliances  in  that  area 
who  were  alleged  to  be  engaging  iu  discriminatory  practices.  To  the  original 
four  files  which  had  been  opened  in  Fiscal  1962  and  returned  from  the  field  with 
incomplete  but  substantial  evidence  of  Robinson-Patman  Act  violations,  we  added 
three  others  in  Fiscal  1965.  Rather  than  pushing  a  single  matter  at  a  time, 
we  elected  to  treat  them,  and  move  them,  as  a  group.  We  recognized  that  this 
necessitated  delay  in  the  disposition  of  individual  matters,  but  felt  that  the 
broader  objective  we  sought  made  the  delay  worthwhile. 

Negotiations  intended  to  produce  acceptable  Assurances  of  Voluntary  Com- 
pliance, all  of  which  were  to  become  effective  at  the  same  time,  were  the  order 
of  the  day.  Cooperative  advertising  and  other  promotional  programs  were  re- 
vised, cost  studies  developed,  many  conferences  held,  .  .  .  and  the  program 
failed.  It  failed  because  Philadelphia-area  distributors,  as  a  matter  of  business 
necessity,  had  to  pass  on  factory-sponsored  package  deals  that  were  discrimina- 
tory at  the  retailer  level :  because  they  were  faced  with  constant  comi^etition 
from  out-of-area  distributors;  because  the  "regular  lines"  and  "variation  (or 
derivative)  lines"  produced  by  the  factories  inexorably  kept  the  spinning  circle 
of  "meeting  competition"  moving  at  top  speed ;  because  the  pricing  practices  of 
private-brand  giants  like  Sears.  Roebuck  &  Comi>any  (estimated  by  industry 
sources  to  sell  30%  of  all  the  home  laundry  equipment  in  the  country)  made  big 
independent  retailers  clamor  for  deals ;  and  because  chain  operators  like  B.  J. 
Korvette,  buying  groups  like  MARTA,  and  looser  federations  like  the  National 
Association  of  Televi-sion  Dealers  (known  as  "The  Forty  Thieves")  either  bought 
out-of-area  at  lower  priees  or  used  the  threat  of  such  buying  to  force  lower 
prices  to  favored  customers  in  Philadelphia.  Ineluctably,  in  a  situation  like  this, 
non-favored  customers  are  even  less-favored,  and  the  effects  on  competition 
which  the  statute  would  prevent  flourish. 

As  would  be  expected,  discriminatory  practices  in  the  industry  are  frequently 
in  one  of  the  classic  patterns,  but  there  are  some  which  are  of  special  note. 
Among  the  classics : 

Cumulative  volume  rebates. 

Package  promotions  with  non-proportionalized  benefits. 
Size  of  order  or  shipment  discounts. 
Free  delivery  to  some  and  not  others. 

Extra  advertising  allowances  to  certain  favored  customers. 
Push  money  and  other  salesmen  incentives  for  certain  customers  only. 
Individually  negotiated  prices  for  certain  customers. 

Lower  prices  all  year  or  season  long  for  dealers  meeting  certain  initial 
purchase  criteria. 
Among  the  "special"  situations : 

Factory  sponsoring,  in  whole  or  in  part,  of  retailer-oriented  package  pro- 
motions which  are  not  available  on  proportionally  equal  terms  to  competing 
retailers.  Factories  customarily  attempt  to  escape  liability  by  insisting  that 
(a)  the  packages  are  available  to  all  their  customers,  (b)  their  customers, 
the  distributors,  are  free  to  decide  whether  they  wish  to  participate  and  (c) 
retailers  are  not  customers  of  the  factories. 

"Variation"  or  "derivative"  models,  representing  better  value  than  models 
in  the  regular  line,  sold  to  certain  cu.stomers  or  categories  of  customers  only. 
These  may  be  higher  or  lower  priced  than  models  in  the  regular  line,  but 
represent  "more  bang  for  the  buck"  in  either  event.  Brushing  aside  any  talk 
of  anticompetitive  effects,  factories  and  distributors  argue  vigorously  that 
variation  models  are  not  of  grade  and  quality  like  that  of  regular  models 
since  mechanical  specifications  are  not  identical  in  most  in.stances)  ;  they 
argue,  too,  that  the  right  of  customer  selection  provided  by  the  statute  pro- 
tects them.  (It  should  be  noted  in  paissing  that  a  much  looser  standard  of 
comparability  is  invoked  when  a  competitor's  price  is  being  met.) 

Factories  dealing  in  whole  or  in  part  with  certain  retailers  in  areas  where 
the  products  are  generally  sold  to  retailers  by  distributors. 

Factory-imposed  conditions  on  distributor-administered  retailer-oriented 
cooperative  advertising  programs.  Participation  in  these  programs  by  dis- 
tributors is  supposedly  on  a  voluntary  basis. 
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Special  price  slieets  for  retailers  whose  purchases  allegedly  would  permit 
them  to  take  advantage  of  all  package  deals,  rebates,  etc.,  but  whose  book- 
keeping systems  are  incompatible  with  these  varying  arrangements. 

Sales  to  builders  at  specijil  prices  for  installation  in  new  construction  of 
appliances  which  the  builders  resell  in  the  retail  market,  thus  comi>eting 
(with  an  unfair  advantage)  with  retailers  who  buy  through  regular  chan- 
nels at  higher  prices. 

Discriminatory  pricing  and  promotional  practices  by  intrastate  distribu- 
tors with  whom  interstate  distributors  and  factory  sales  organizations 
compete. 

Area  pricing  and  special  sales  by  large  private-brand  retailers  of  appli- 
ances which  are  often  made  by  major  manufacturers   (and  are  frequently 
very  close  in  appearance  and  specifications  to  the  same  items  bearing  the 
manufacturer's  nationally-advertised  brand).  Thus,  a  distributor  of  Whirl- 
pool laundry  equipment  will  be  pressed  to  provide  his  (major)   customers 
with  deals  that  will  make  them  more  competitive  with  the  Sears,  Roebuck 
store  selling  Whirlpool-made  Kenmore  laundry  equipment. 
Over  the  years,  we  have  received  allegation  after  allegation  from  retailers 
and  distributors  of  injury  flowing  from  these  practices.  Retailers  complain  of 
lost  sales  and  profits,  distributors  of  lost  sales  and  threats  to  their  franchises 
as  they  attempt  to  comply  with  the  law  while  their  competitors  arrantly  dis- 
criminate. Allegations  of  the  ^^idespread  existence  and  pernicious  effects  of  these 
practices  were  forwarded  to  the  Secretary  on  April  S,  1969,  by  Edwin  S.  Rocke- 
feller. Esquire,  in  his  capacity  as  counsel  for  The  Jos.  M.  Zauioiski  Co.,  File  No. 
631  0003.  Attached  to  this  memorandum  as  Appendix  "A"  is  a  letter  of  Feb- 
ruary 8,  1968  to  Richard  A.  Palewicz  of  the  Commission's  Chicago  Office,  from 
Luther  C.  McKinney,  Esquire,  of  Chadwell.  Keck.  Kayser,  Ruggles  &  McLaren, 
representing  the  Magnavox  Company,   File  No.  661  0127.^  In  that  letter,   Mr. 
McKinney  details  page  after  page  of  discriminatory  pricing  and  promotional 
activity  by  factories  and  distributors  in  the  industry.  A  letter  of  September  2, 
1965,  from  Messrs.  Meh-ille  C.  Williams  and  Andrew  F.  Oehmanu,  Counsel  for 
Admiral  Corporation,  sets  forth  additional  facts  and  views  on   the  industry- 
wide aspects  of  the  problem  and  is  attached  as  Appendix  "B." 

It  is  the  conclusion  of  this  Division,  and  our  recommendation  to  the  Com- 
mission, that  an  industry-wide  approach  is  not  only  warranted,  but  is.  in  fact, 
the  only  method  by  which  the  pervasive  and  highly  pernicious  discriminatory 
practices  which  have  become  a  way  of  life  for  the  industry  can  be  rooted  out. 

Although,  as  we  have  pointed  out  sup>-a,  the  distribution  of  major  appliances 
on  their  way  to  the  retailer  is  confused  and  confusing,  what  with  factory-direct 
sellers  competing  with  factory  branch  sellers  competing  with  independent 
distributors,  we  believe  that  a  logical  and  orderly  procedure  for  approaching 
this  huge  industry  and  its  complex  problems  can  be  developed.  Government 
figvires,  it  is  true,  show  approximately  300  manufacturers  and  3000  distributors 
in  the  industry,  but  we  suspect  that  these  are  gross  overestimates.  The  As- 
sociation of  Home  Appliance  Manufacturers,  for  instance,  advises  that  its  26 
members  account  for  the  bulk  of  the  nonhome  entertainment  i^art  of  the 
industry,  while  the  Electronic  Industries  Association  estimates  that  there  are 
some  40  to  50  significant  producers  of  radio  and  television  receiving  sets  in 
this  country.  Even  if  we  assume  that  their  figures  err  on  the  side  of  conserva- 
tism by  100%,  that  still  means  only  about  150  manufacturers  to  investigate. 
Similarly,  the  Williams-Oehmann  letter  (see  Appendix  "B'")  estimates  that 
there  are  only  some  800  distributors  in  the  industry  and,  as  has  been  noted, 
many  of  them  sell  only  intrastate  (and  are  not  subject  to  the  Commission's 
jurisdiction).  If  this  figure,  too,  is  too  conservative  by  as  much  as  100%,  we 
arrive  at  a  gross  potential  of  1600  distributors,  with  an  unknown  number  of 
them  not  subject  to  the  Commission's  jurisdiction. 

The  most  orderly  and  effective  way  to  approach  the  problem,  as  this  Division 
.sees  it,  is  to  concentrate  at  first  on  manufacturers,  with  a  pilot  group  of  dis- 
tributors '  l)eing  covered  at  the  same  time,  in  order  that  the  complete  pre-retailer 
chain  can  be  viewed  at  one  time.  Many  of  the  proltlems  in  the  industry,  we  are 
convinced,  have  their  geneses  in  manufacturers'  activities,  either  vis-a-vis  retail- 


^This  flip  is  in  the  Division  of  General  Trade  Restraints.  It  is  onr  understanding  tliat  a 
complaint  in  this  matter  is  beinfj  prepared,  including  charges  of  violation  of  Section  2(a), 
(d)  and  (e)  of  the  Clayton  Act.  as  amended  by  the  Robinson-Patman  Act.  Our  recommenda- 
tion, if  sought,  would  be  to  eliminate  the  Robinson-Patman  counts  from  any  complaint 
which  might  issue  in  this  matter. 

'  Distributors  in  such  marl^et  areas  as  Philadelphia,  Washington  and  St.  Louis  are 
likely  to  sell  in  interstate  commerce,  thus  be  subject  to  the  Commission's  jurisdiction. 
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era  oi-  vis-a-vis  distributors.  Attempts  liave  been  made  in  tbe  past  to  fix  upon 
manufacturers  liability  under  the  Robinson-Patmau  Act  for  the  discriminatory 
practices  of  their  wholly-owned  distributors,  but  failed  because  of  the  pre- 
Frcd  Mci/vr  "indirect  purchaser"  test  could  not  be  met.  It  is  this  Division's  opin- 
ion that  Fred  .Meyer  may  presage  further  changes  in  the  fixing  of  responsibility 
for  discriminatory  practices  under  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act.  Should  this  not  be  the  case,  however,  we  believe  that  manufac- 
turers who  organize,  sugge.st,  and  underwrite  in  whole  or  in  part,  discrimina- 
tory pricing  and  promotional  .schemes  which  their  purportedly  independent  dis- 
tributors, a.s  a  matter  of  practical  business  necessity,  pass  on  to  retailers,  can 
be  held  in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act  for  plac- 
ing in  the  hands  of  another  the  means  by  which  to  discriminate  in  price,  promo- 
tional allowances,  or  the  furnishing  of  services  or  facilities. 

We  would  propo-e  that  the  initial  investigations  (manufacturers  and  a  pilot 
group  of  distributors)  be  conducted  through  Orders  to  File  Special  Reports  and 
investigatory  hearings.  This  should  provide  enough  data  for  an  informed  deci- 
sion to  be  reached  as  to  the  best  method  of  follow-up.  It  appears  to  us  that  the 
problems  are  much  too  broad  and  complex  to  lend  them.'^^elves  to  .solution  via  a 
rule-making  proceeding.  It  seems  apparent,  too,  that  the  methods  of  doing  busi- 
ness are  so  deeply-ingrained,  and  the  stakes  so  high,  that  little  is  likely  to  be 
changed  without  at  least  the  po.ssibility  of  adjudication.  One  approach  Avhich 
seems  feasible  would  be  for  the  Commission,  at  the  completion  of  the  investiga- 
tion, to  announce  its  findings  and  an  enforcement  policy  for  the  industry  as  a 
whole.  A  period  of  time  could  be  aiuiounced,  during  which  period  those  who 
wished  to  avoid  the  possibility  of  an  Order  to  Cease  and  Desist  could  file  Assur- 
ances of  Voluntary  Compliance.  At  the  expiration  of  that  period,  those  not  filing 
would  no  longer  have  non-adjudicative  disposition  available  to  them  and,  of 
course,  should  be  proceeded  against  with  dispatch. 

Anticompetitive  activities  do  not  appear  to  be  restricted  to  those  directly  af- 
fecting retailers  alone.  Growing  concentration  at  the  manufacturer  level  and  in- 
creasing vertical  control  over  distribution  seem  to  be  part  of  the  industry's  pat- 
tern, and  are  surely  worthy  of  further  inquiry.  Standard  &  Poor's  reports  that, 
in  July,  1968,  American  Motors  Corporation  sold  the  Kelvinator  division  to  White 
Consolidated  Industries,  which  had  already  acquired  appliance  makers  Hupp 
Corporation  and  the  Franklin  Appliance  division  of  Studebaker-Worthington. 
Also  in  July,  1958,  Borg- Warner  Corporation  sold  the  Norge  Division  to  Fedders 
Corporation,  a  major  manufacturer  of  room  air  conditioners,  among  other  ap- 
pliances. Montgomery  Ward  (now  part  of  Carcor  Corporation),  since  1964  owner 
of  roughly  one-half  of  Ho9:man  Products  Corporation,  a  manufacturer  of  televi- 
sion sets,  console  stereo  sets,  and  portable  phonographs,  acquired  the  balance 
of  the  stock  on  October  1,  1968,  and  is  now  owner  of  100%  of  that  company.  Sears, 
Roebuck  &  Co.,  which  buys  60%  of  the  output  of  Whirlpool  Corporation,  owns 
502,384  shares  of  Whirlpool  stock  and  thus,  with  4.3%  ownership  of  the  com- 
pany, is  probably  its  largest  single  shareholder  (the  Securities  and  Exchange 
Commission  reports  no  holder  of  more  than  10%  of  Whirlpool's  outstanding 
stock).  In  addition  to  the  foregoing  publicly-reported  stock).  In  addition  to 
the  foregoing  publicly-reported  information,  trade  sources  advise  that  West- 
inghouse  Corporation  recently  has  gone  out  of  the  television  manufacturing 
business  and  report  that  trade  rumors  have  Admiral  Corporation  in  serious 
financial  trouble. 

The  size  of  the  industry,  both  in  dollars  and  numbers,  plus  the  complexity 
of  the  problems,  is  such  that  it  cannot  be  dealt  with  properly  "in  addition  to 
other  duties."  For  this  reason,  we  had  already  included  the  major  appliance 
industry  as  one  of  the  Division's  major  projects  in  our  budget  submittal  for  Fis- 
cal 1971.  We  would  hope,  however,  that  the  availability  of  manpower  will  permit 
us  to  begin  preliminary  work  in  Fiscal  1970.  Proper  investigation  of  this  "wheel- 
ing and  dealing"  industry  will  take  much  effort  and  time  on  the  part  not  only 
of  this  Division,  but  on  the  part  of  the  Division  of  Accounting  and  the  Bureau 
of  Economics  as  well.  We  believe,  however,  that  the  time  will  be  well  spent  and 
the  public  interest  well-served  by  this  investigation.  W^e  urge  most  respectfully 
that  the  Commis.sion  approve  this  propo.sal,  closing  the  matters  designated  above, 
and  permitting  the  Division  to  utilize  its  resources  more  effectively  in  the  pub- 
lic interest. 

COMMISSION    MINUTE    OF    APRIL    30,    1969 

While  disposition  of  the  matters  referred  to  in  Commission  Minute  of  April  30 
falls  within  the  recommendation  made  above,  we  have  continued  to  pursue  ac- 
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tively  the  Philco  Distributors,  Inc.  and  D  &  H  Distributing  Company  matters 
on  individual  bases. 

A  number  of  conferences  have  been  held  with  attorneys  for  Philco  Distributors, 
Inc.  and  D  &  H  Distributing  Company.  These  conferences  have  been  highly 
productive  of  information  and  productive,  too,  of  actions  designed  to  achieve 
a  higher  degree  of  compliance  with  Section  2  of  the  amended  Clayton  Act  than 
has  characterized  past  selling  and  promotional  practices.  Evidence  of  some  of 
these  actions  is  contained  in  May  23  and  May  26  letters  to  me  from  Don  B. 
Blenko,  Esquire,  Associate  Counsel,  Consumer  Products,  Philco-Ford  Corpora- 
tion (copies  attached  as  Appendix  "C"),  and  letters  of  May  20  and  May  27 
from  Arent,  Fox,  Kintner,  Plotkin  &  Kahn,  attorneys  for  D  &  H  Distributing 
Company  (copies  attached  as  Appendix  "D"). 

Specifically,  Philco  has  reduced  its  "stocking  dealer"  qualifying  purchase 
to  six  units  of  any  product  (including  .small  radios)  ;  anyone,  it  would  appear, 
can  qualify.  Package  promotions  are  on  their  way  out,  only  three  having 
been  offered  in  1969,  and  a  stated  declaration  having  been  made  of  a 
"present  intention  ...  to  offer  package  deals  to  retailers  on  a  very  limited 
basis,  and  perhaps  eventually  to  abandon  such  offerings  altogether."  In  addition, 
Philco  Distributors,  Inc.  has  developed  and  introduced  a  new  reporting  form 
to  be  used  where  competitive,  off-sheet  pricing  and  promotional  deals  are  re- 
quested by  salesmen ;  this  form  is  intended  to  minimize  the  ri.-^k  of  improper 
invoking  of  the  meeting  competition  defense.  Finally,  an  entirely  new  pricing 
system  is  being  developed ;  this  is  to  be  put  into  effect  after  completion  of  a  cost 
study  which  is  presently  in  work. 

D  &  H  Distributing  Company  is  tightening  its  "competitive"  pricing  and  pro- 
motional practices  by  development  of  a  new  form  and  insistence  on  closer  ad- 
herence to  higher  reporting  standards.  Their  cost  study,  according  to  Lawrence 
F.  Henneberger,  Esquire,  of  Arent.  Fox,  Kintner,  Plotkin  &  Kahn,  with  whom 
the  writer  conferred  on  May  8,  was  expected  to  be  ready  for  submission  to  the 
Commission's  Division  of  Accounting  within  45  days  of  that  time.  The  "O"  price 
sheet  referred  to  by  Mr.  Rockefeller  in  various  communications  is  to  receive 
specific  reference  in  that  study.  The  statement  on  several  D  &  H  price  sheets 
that  "Non-displaying  dealer  must  take  the  L  »&  W"  is  dealt  with  in  Mr.  Henne- 
berger's  letter  of  May  27  (See  Appendix  "D")  ;  he  has  advised  the  writer  in 
conver.sation  that  amplification  to  reflect  the  actual  intent  of  the  statement  will 
be  made  on  future  price  sheets.  Representations  have  also  been  made  that  mini- 
mum package  promotions  were  functionally  available  to  all  dealers :  price  advan- 
tages to  buyers  of  larger  packages  are  to  be  cost  justified,  of  course.  In  their 
May  20  letter,  Messrs.  Kintner  and  Henneberger  speak  of  the  continuing  effort 
of  the  client  to  meet  the  objections  of  Commission  personnel.  They  speak,  too, 
of  a  loss  of  sales  volume  which,  by  implication,  results  from  this  closer  adherence 
to  the  law's  requirements. 

SUMMARY 

The  pervasiveness  of  discriminatory  practices  in  the  industry  leads  us  to  the 
conclusion  that  an  industry-wide  approach  offers  the  only  viable  means  of  solving 
a  major  problem.  Accordingly,  we  recommend,  for  Fiscal  1971,  an  industry-wide 
approach  to  the  elimination  of  discriminatory  practices  violative  either  of  Sec- 
tion 2  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act,  or  of  Section 
5  of  the  Federal  Trade  Commission  Act. 

We  recommend  too,  that  the  individual  matters  listed  above  be  closed,  since 

continued  pursuit  of  those  matters  would  result  in  wasteful  duplication  of  effort. 

The  actions  recommended  herein  being  somewhat  out  of  the  ordinary,  and  the 

files  being  in  many  different  postures,  we  suggest  that  no  closing  letters  be 

sent. 

Respectfully  submitted, 

La^vbence  E.  Geay, 
Attorney,  Division  of  Discriminatory  Practices. 


Approved ; 


Six-18 — See  note  below. 


Francis  C.  Mayer, 

Chief,  Division  of  Discriminatory  Practices. 

WiLMER  L.  TlNLETT, 

Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 

Director,  Bureau  of  Restraint  of  Trade. 
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Note :  The  minute  of  April  30,  1969  directed  that  this  report  (at  least  the  part 
which  deals  with  File  Nos.  621  0167,  681  0114  and  693  7056)  be  submitted  by 
May  30,  1969,  extended  by  minute  of  June  10  to  June  16,  1969.  This  memoran- 
dum was  received  from  the  Division  of  Discriminatory  Practices  on  June  16  but 
was  held  in  this  office  for  consideration  until  now  because  of  our  primary  con- 
centration upon  budgetary  matters. 

It  should  be  noted  that  the  Bureau  recommendation  concerning  the  considera- 
tions referred  to  in  Footnote  3  on  page  7  of  this  memorandum  will  be  included 
in  our  submission  to  the  Commission  of  File  No.  661  0127. 

W.    L.    TiNLEY. 

C.  G.  Miles. 
Appendix  A 

Chadwell,  Keck,  Kaysek,  Ruggles  &  McLaren, 

Chicago,  III.,  February  8,  1968. 
Re  FTC-661-0127. 
Richard  A.  Palewicz,  Esq., 
Attorney,  Federal  Trade  Commission, 
Chicago,  III. 

Dear  Mr.  Palewicz  :  We  are  on  behalf  of  The  Magna  vox  Company  furnishing 
herewith  certain  documents  which  you  have  requested,  as  well  as  responses  to 
Requests  Nos.  28  and  29  attached  to  your  letter  of  October  4,  1967. 

The  documents  consist  of  the  advertising  and  promotional  materials  that  you 
designated  during  your  examination  of  documents  in  our  offices,  and  bear  the 
following  numerical  designations  :  49-61 ;  417  ;  418 ;  626 ;  627  ;  and  874.  In  addition 
there  are  included  copies  of  the  Magnavox  franchise  agreement  applicable  in 
fair  trade  states,  the  franchise  agreement  currently  being  implemented  in 
non-fair  trade  states,  and  the  Magnavox  fair  trade  agreement  used  in  fair  trade 
states.  These  documents  are  numbered  2339,  2340  and  2341  respectively. 

We  are  in  the  process  of  securing  examples  of  trade-in  schedules  in  accordance 
with  your  recent  request. 

Request  No.  28. — "Furnish  a  list  of  the  names  and  addresses  of  all  competi- 
tors of  Magnavox  and  its  divisions.  Identify  the  trading  areas  and  products 
in  which  said  competitors  compete.  If  possible,  indicate  the  share  of  the  market 
held  by  each  of  the  competitors  in  the  trading  areas  concerned." 

Numerous  companies  compete  with  Magnavox  in  the  manufacture  and  sale 
of  consumer  electronic  products,  including  the  following : 

Radio  Corporation  of  America  Curtis-Mathis    Mfg.    Co.    2220    Young 

30  Rockefeller  Plaza  Dallas,  Texas  75201 

New  York,  New  York     10020  General  Electric  Corporation 

Zenith  Radio  Corporation  Schenectady,  New  York 

1900  N.  Austin  Avenue  Philco    Corporation    Division    of    Ford 

Chicago,  Illinois     60639  Motor  Company 

Motorola,  Inc.  Philadelphia,  Pennsylvania 
9401  W.  Cortland 
Chicago,  Illinois     60647 

Sylvania    Electric   Products   Co.,   Divi-  Clair- Tone  Corporation,   Canada 

sion   of   General   Telephone  &   Elec-  Sony  Corporation,  Japan 

tronics  Corp.  730  Third  Avenue  New  Matsushita    Corporation     (Panasonic), 

York,  New  York  10017  Japan 

Warwick    Electronics,    Inc.,    partially-  Packard  Bell  Electronics,   Division  of 

owned  subsidiary  of  Whirlpool  Cor-  Teledyne    Corp.    12333    W.    Olympic 

poration  (supplier  to  Sears,  Roebuck  Boulevard  Los  Angeles,  California 

&  Company)  Westinghouse  Electric  Corp.  3  Gateway 

C-enter       Pittsburgh,       Pennsylvania 
15230 

It  is  believed  that  all  of  the  foregoing  companies  have  national  distribution. 
Most  of  these  companies  are  as  large  or  larger  than  Magnavox  in  terms  of  assets 
and/or  dollar  sales.  While  market  share  information  with  respect  to  radio  and 
television  sales  is  closely  guarded  by  all  members  of  the  industry,  it  is  generally 
believed  that  Zenith  and  RCA  are  the  major  producers,  accounting  for  over  half 
of  industry  sales  with  the  remaining  domestic  manufacturers  and  a  number  of 
foreign  concerns  accounting  for  the  balance.  Sales  figures  of  consumer  electronic 
products  are  reported  in  confidence  to  the  Electronic  Industries  Association,  a 
trade   association,   which,   in  turn,  publishes   industry-wide  statistics  without 
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identifying  individual  manufacturer's  niarlvet  shares.  Magnavox's  percentage 
share  of  the  consumer  electronic  products  market  (radio,  television,  phonograph 
and  tai^e  recorders)  is  4.99%  based  on  units  produced  in  190(5,  the  most  recent 
5'ear  for  which  we  have  industry  tigures  available. 

Request  No.  29. — "If  Magnavox  has  engaged  in  price  discrimination,  it  is  in- 
vited to  submit  information  relating  to  meeting  of  competition  and/or  cost 
justification  in  connection  with  said  discrimination." 

Magnavox  has  not  engaged  in  price  discrimination  in  violation  of  section 
2(a)  of  the  Clayton  Act,  as  amended.  Such  price  differences  as  may  apply  to 
Magnavox  products  are  offered  to  all  Magnavox  dealers  alike  and,  in  any  event, 
do  not  have  the  potential  of  adversely  affecting  competition. 

MEETING   COMPETITION 

We  are,  however,  responding  to  your  invitation  to  submit  information  regard- 
ing competition  faced  by  Magnavox.  We  submit  this  information  as  background 
against  which  you  may  contrast  the  Magnavox  program  which  you  have  re- 
viewed, and  to  illustrate  that  defensive  action  by  Magnavox  has  been  and  is 
presently  justified  under  section  2(b)  of  the  Clayton  Act,  as  amended. 

The  information  consists  of  current  examples  of  the  deals  and  discounts  which 
Magnavox  in  good  faith  believes  have  prevailed  for  years  in  this  industry.  Since 
this  matter  is  in  the  investigational  stage,  we  have  set  forth  a  cross  section  of 
general  examples  rather  than  the  extensive  presentation  which  would  be  neces- 
sary if  we  attempted  to  exhaust  Magnavox's  full  information  and  belief  on  these 
subjects. 

Corroboration  of  the  fact  that  Magnavox's  competitors  do  differentiate  in 
price  and  allowances  among  purchasers  may  be  found  In  the  Matter  of  Admiral 
Corporation,  Docket  7094.  There,  the  complaint  indicates  that  Admiral  in  vari- 
ous sections  of  the  United  States  "classified  its  retail  customers  [for  pricing 
purposes]  as  "dealers' ;  'M"  dealers ;  'Key'  dealers  and  'A.D.'  accounts  and  issued 
separate  price  lists  to  each  type  dealer."  Less  favorable  treatment,  according  to 
the  complaint,  was  accorded  to  non-favored  purchasers  with  respect  to  discounts, 
list  prices,  discounts  on  quantity  purchases,  promotional  payments  and  advertis- 
ing allowances.  In  1965  the  Commission  ordered  dismissal  of  that  complaint 
without  passing  on  the  merits.  In  so  doing,  the  Commission  referred  to  a  "welter 
of  deals  and  discounts"  saying  there  "can  be  no  doubt  that  respondent  did  in 
fact  discriminate  in  price  in  favor  of  certain  dealers"  and  "respondent  may  be 
to  this  day  continuing  to  grant  discriminatory  cooperative  advertising  payments 
in  the  several  trade  areas  considered."  Similarly,  the  complaint  in  Emerson 
Radio  Associates,  Inc.,  Docket  7969,  alludes  to  allowances  not  available  to  all 
customers.  A  consent  order  in  that  case  was  vacated  in  view  of  the  dismissal  of 
the  Admiral  complaint  on  the  ground,  inter  alia,  that  "it  appears  that  equitable 
treatment  of  competitors,  and  the  public  interest,  would  not  be  advanced  by  mak- 
ing a  cease  and  desist  order  effective  at  this  time."  FTC  News  Release  (6/4/65). 

Magnavox  is  particularly  vulnerable  to  the  type  of  competition  described  below 
since  it  is  relatively  small  both  in  terms  of  market  share  and  absolute  size.  The 
right  to  defend  itself  in  this  market  is  especially  essential  because,  unlike  its 
larger  competitors  who  sell  to  over  100,000  outlets  through  multiple  distribution 
steps.  Magnavox  sells  direct  to  less  than  3000  dealers. 

Multiple  price  lists  are  selectively  used  to  differentiate  in  price  among  dealers 
by  competing  manufacturers  who  sell  direct  as  well  as  by  their  distributors  with 
whom  Magnavox  must  also  compete. 

Zenith,  through  Zenith  Radio  Distributing  Corporation,  a  Chicago  area  factory 
branch,  has  used  price  lists  coded  C  Schedule,  CI  Schedule  and  CD  Schedule.  Each 
reflects  a  different  dealer  price  for  an  identical  set.  Moreover,  large  department 
stores  buy  Zenith  products  at  prices  substantially  below  the  best  of  these  coded 
sheet  prices. 

On  the  West  Coast,  a  Zenith  disti-ibutor,  H.  R.  Basford  Co..  sells  from  five  price 
sheets,  each  of  which  is  coded  through  the  word  V-I-D-E-O.  The  "V"  sheet  re- 
flects the  highest  price  and  the  "O"  sheet  shows  a  ?>  to  79c.  lower  price,  with  the 
intervening  sheets  being  lettered  I,  D  and  E.  Department  stores  buy  at  2%  below 
the  "O"  sheet.  The  Zenith  distributor  in  Milwaukee,  Wisconsin,  Davenport,  Iowa 
and  Jacksonville,  Florida  sell  in  a  similar  fa.shion.  In  Cleveland,  Zenith's  distribu- 
tor sells  from  five  price  sheets  on  non-color  products  and  two  price  sheets  on 
color  TV.  Department  Admiral  distributor's  price  lists  refer  to  "major"  and 
"master"  Admiral  dealers. 

In  Chicago,  Sylvania  recently  represented  in  writing  to  Magnavox  dealers  that 
due  to  Svlvania's  many  rebates  these  dealers  would  make  more  money  with  the 
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Sylvania  line  than  with  Magnavox.  Similar  representations  have  been  made  to 
Magnavox  dealers  in  other  parts  of  the  country.  Sylvania  sells  direct  at  lower 
prices  to  large  accounts  while  Sylvania  products  are  sold  to  others  through  a 
distributor  at  8  to  10%  higher  prices.  Additionally,  these  distributors  sometimes 
use  multiple  price  sheets. 

Large  accounts  are  sold  by  Philco  direct  as  "associate  distributors"  at  lower 
prices  than  are  available  to  customers  buying  Philco  product  through  distribu- 
tors. Philco  distributors  such  as  Brightman  Distributing  Company  of  St.  Louis, 
distinguish  on  the  face  of  their  price  sheets  between  "regular"  and  "key"  dealers. 
Cln•ti■'<-^fothis  Sales  Co.  distinguishes  between  "key  dealers"  and  "as.'^ociate  dis- 
tributors." Packard-Bell  Electrotiics  sell  at  lower  prices  to  key  dealers. 

Westinghousc  sells  to  certain  key  dealers  and  in  so  doing  bypasses  its  whole- 
sale distributors.  These  dealers  purchase  at  distributor's  cost,  whereas  other 
dealers  in  the  market  are  required  to  purchase  through  the  distribiitor  at  7  to 
15%  higher  prices. 

Unlike  its  competitors,  Maonaro.r  does  not  differentiate  in  price  among  its 
dealers  by  dual  distribution,  multiple  price  sheets,  dealer  classification,  selective 
negotiation  of  discounts  or  the  like.  On  the  contrary,  the  same  pricing  program 
is  available  to  all  Magnavox  dealers  whether  they  be  department  stores,  groups  or 
appliance  stores. 

However,  these  comi>etitive  offers  to  large  volume  customers  make  it  essential 
that  Magnavox  offer  quantity  prices.  You  have  reviewed  these  quantity  prices  as 
they  appear  on  ]Magnavox"s  price  sheets,  as  well  as  offers  to  all  dealers  of  buy-ins 
of  short  duration,  truckload-carload  discounts  and  the  incentive  program  made 
available  to  all  dealers.  In  1967  the  incentive  offer  consisted  of  a  maxinuim 
award  of  2^4%  for  improved  performance  in  selling  Magnavox  products.  It  was 
offered  to  and  was  functionally  available  to  all  dealers. 

Compared  to  the  industry,  these  programs  are  conservative  and  are  necessary 
if  Magnavox  is  to  remain  a  factor  in  this  market.  These  prices  are  also  justified 
as  defensive  measures  to  particular  volume  incentive  programs  and  quantity 
discounts  offered  by  competitors,  specific  examples  of  which  are  set  forth  below. 

Annual  volume  discounts  are  granted  by  Magnavox's  comix-titors.  Sometimes 
the  discounts  are  allowed  at  the  time  of  purchase  and  in  other  instances  multiple 
shipping  point  buyers  are  permitted  to  aggregate  purchases  for  rebate  purposes 
(e.g.,  Sylvania  to  certain  voluntary  chains). 

Si/lvania  on  direct  sales  offers  the  following  Volume  Rebate  program  which  is 

cumulative  to  the  first  dollar : 

V.I.D.  per- 
12-montJi  purchases  centage 

$16.000-$34,999 0.  r» 

$35.000-$r)9.999 1.0 

$60.000-$124,999 1.5 

$125,000-$  199,999 2.0 

$200.000-$324,999 2.5 

$325,000-$449,999 ,3.0 

$450,000-$624,999 3.  5 

$625.000-$999,999 4.0 

$1,000,000-$1. 729.999 4.5 

$1.730,00O-$2,499,999 5.0 

$2,500,000  and  up 5.  5 

As  in  the  past  V.I.U.  will  be  given  on  shipments  of  Television  and  Stereo  for 
the  period  January  1,  1907  through  December  31,  1967.  Radio  is-  not  included. 
V.I.D.  will  be  computed  off  invoiced  unit  price  before  application  of  other  'PLl'S 
PROFIT  PROGRAM',  i.e.,  Carioad  and  Half  Carload  Discounts. 

Also  in  the  Cleveland  area  Sylvania  has  offered  2%  annual  discounts  tO'  de- 
partment stores. 

General  Electric's  volume  rebate  program  for  1967  was  as  follows  in  its  Gulf 
District : 

Payment 
Yolume  classification  Percent 

0-$25,000 0 

$25,001-$50,000   1/, 

$50.001-$100,000 1 

$100,001-$12.5.000  1% 

$125,001-$175,000 1% 

$175,001-$300,000 2 

$300,000-up 21/2 
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Zenith  products  offered  through  California  Television  Corporation  were  sub- 
ject to  the  following  rebates  during  the  period  indicated  : 

Total  Zenith  purchases  January  2,  1967  thru  May  31,  1967 

Volume  Rebate  (percent) 

$25,000  to  $39,999.99  (for  balanced  performance) li/^  plus^  11/2 

§40,000.00  to  $49,999.99  (for  balanced  performance) 21/2  plus'  IV2 

$50,000.00  to  $84,999.99 4 

$85,000.00  to  $199,999.99 5.  2 

$200,000.00  to  $349,999.99 6.  5 

$350,000.00  and  over 8 

^  Extra  incentives  for  balanced  performance  will  apply  If  at  least  25%  of  the  total 
volume  is  for  purchases  of  Zenith  products  other  than  Color  television. 

Motorola's  Products  sold  through  The  L  and  P  Electric  Co.  in  New  York  were 

subject  to  the  following  volume  rebate  : 

Retroactive  volume 

Total  Net  Purchases  From  6/27/67  through  12/31/67 :  hicentive  (percent) 

$6,000.00  or  more 1 

$10,000.00  or  more 2 

$20,000.00  or  more 3 

$40,000.00  or  more 4 

$75,000.00  or  more 5 

$110,000.00  or  more 6 

Motorola  Sales,  Inc.  offers  a  "3%  incentive  allowance"  on  "all  M.S.I,  purchases 
shipped  direct  from  factory  to  dealer"  plus  a  rebate  at  the  end  of  the  year. 

RCA's  distributor  in  Cleveland  grants  anniial  volume  rebates  in  the  magnitude 
of  2V2  to  3%  on  a  sliding  scale.  In  calculating  the  quotas  applicable  to  this  rebate 
program,  retailers  are  divided  into  three  classes  tronsisting  of  (1)  retailers 
engaged  in  only  home  entertainment  or  the  home  appliance  business:  (2) 
retailers  engaged  in  both;  and  (3)  retailers  engaged  in  both  but  dealing  with  the 
RCA  distributor  in  only  one.  Additionally,  extra  incentive  is  offered  for  exclu- 
sivity in  the  RCA  line. 

Quantity  discounts  are  offered  by  Magna  vox's  competitors  and  appear  on  price 
lists  or  are  offered  for  truckload  or  carload  purchases. 

Sylvania  grants  discounts  on  quantities  of  1-3,  4—13,  14-23  and  over  24.  Also, 
it  affords  truckload  and  carload  discounts.  General  Electric  grants  discounts  on 
purchases  of  10,  25,  50  and  100  units — the  latter  three  categories  are  equivalent 
to  truckload  and  carload  quantities,  depending  on  the  particulalr  product. 
Motorola  di.stributors  allow  discounts  on  quantities  of  1—4,  5-11  and  12  or  more. 
RCA  distributors  grant  discounts  on  quantities  of  less  than  12,  12-18,  19-24, 
25-49,  and  50  plus.  Claus,  the  RCA  dealer  in  Peoria,  Illinois,  allows  dealers  to 
pool  orders  to  reach  the  50  piece  limit. 

In  addition  to  these  specific  quantity  and  incentive  programs,  Magnavox's  com- 
petitors pursue  the  additional  means  of  granting  concessions  outlined  below  : 

Package  deals  appear  in  varied  form.  RCA  Disltributing  Corporation  of 
Atlanta,  Georgia  offers  package  deals,  an  example  of  which  is  set  forth  below  : 

GI645-W  GI655IV1-W 

Regular  dealer  cost- _.- $406.97  $429.39 

Less  average  stocking  allowance  •_ -- - 16.00  16.  00 

Total --.  390.97  413.39 

Less  summer  allowance  2 15.00  2  25.00 


Average  netcost- 375.97  388.39 

'  Based  on  purchase  of  approximately  20  sets  on  stocking  program. 

2  If  the  dealer  purchases  the  GI645  and  GI655  on  a  1-for-l  basis,  the  summer  allowance  on  the  GI655  will  be  increased 
to  $37.42,  making  it  the  same  net  cost  as  the  GI615. 

Raymond  Rosen  &  Co.,  the  RCA  distributor  in  Philadelphia,  offers  certain 
models  at  reduced  prices  or  at  no  cost  if  the  dealer  purchases  a  specified  num- 
ber of  other  models.  The  RCA  distributor  in  Hartford,  Connecticut,  offers  free 
merchandise  in  return  for  specified  volimie  as  a  loading  device  and  the  RCA 
distributor  in  Cleveland  has  a  stocking  program  under  which  the  dealers  ac- 
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cumulate  points  for  volume  orders  which  may  be  converted  to  cash.  In  New 
York,  a  $23  per  set  reduction  was  offered  for  purchases  of  75  or  more  color  sets. 
Zenith  gives  free  portable  TV's  on  quantity  purchases.  In  Chicago,  8  pieces 
of  merchandise  are  given  at  no  charge  if  a  dealer  buys  100  pieces. 

Admiral's  distributor  in  Peoria,  Illinois,  Appliance  Distributors,  Inc.,  has 
offered  multiple  packages,  e.g.,  its  "Pkg.  C"  provided  that  if  a  dealer  bought 
50  pieces  of  color  he  could  buy  3  additional  pieces  at  $26.00  each  for  a  saving 
of  .$1,317.00  plus  a  4%  discount  on  the  50  pieces. 

Philco  and  others  offer  packages  of  white  and  brown  goods  at  a  lower  price 
than  would  prevail  if  purchased  separately. 

Additionally,  other  inducements  are  granted  by  competitors.  Sylvania  grants 
dealers  1%  of  their  total  purchases  in  S  &  H  Green  Stamps.  The  RCA  dis- 
tributor in  Hartford  extends  in-store  promotional  allowances  to  larger  dealers. 
Zenith's  distributor.  Kain  &  Bultman,  grants  a  %  to  1%  bonus  to  salesmen  of 
a  large  dealer  in  Orlando,  Florida  on  their  sales  of  Zenith  products.  Motorola 
pays  cash  spiffs  to  salesmen  of  a  large  Chicago  department  store  while  none 
are  paid  to  the  salesmen  of  smaller  dealers.  Similarly,  preference  is  shown  in 
the  furnishing  of  fixtures ;  extension  of  credit  lines ;  offering  of  discontinued 
merchandise ;  granting  of  free  trips ;  and  sale  of  special  models. 

ADVERTISING  ALLOWANCES  are  often  granted  to  larger  purchasers  in 
greater  amounts  than  are  accorded  to  small  dealers.  In  some  instances  no 
performance  is  required  of  these  larger  customers  and  in  others  inflated  allow- 
ances permit  a  profit  to  the  larger  customer  which  does  perform. 

Motorola  Sales,  Inc.  on  "M.S.I."  purchases  shipped  direct  from  the  factory  al- 
lows a  "7%  advertising"  allowance  100%  paid.  The  "M.S.I."  has  the  alternative 
of  10%-100%  if  it  foregoes  the  3%  incentive  offered  by  Motorola.  Those  dealers 
buying  through  distributors  receive  less  and  in  some  instances  nothing. 

Motorola's  New  York  distributor,  the  L  and  P  Electric  Company,  has  made 
the  following  offer : 

"CO-OP  ADVERTISING — ^wdll  be  accrued  on  your  Show  Purchase  only  as 

follows : 

Advertising  ac- 

Show  purchase  by  July  31, 1967  :  orual  (percent) 

$3,000.00  or  more 7 

$5,000.00  or  more 3 

$10,000.00  or  more 4 

$20,000.00  or  more 5 

$35,000.00  or  more 6 

$50,000.00  or  more 7 

Advertising  is  accrued  on  all  Motorola  products  except  accessories,  parts  and 
service.  Advertising  will  be  credited  on  a  75/25  basis." 

Sylvania  offers  extra  advertising  allowances  to  large  buyers  at  a  higher  par- 
ticipation ratio  (75/25),  which  allowances  are  not  incorporated  in  Sylvania's 
3%  accrual — 50/50  program  for  its  regular  dealers.  For  example,  on  a  Model 
CF  220,  a  regular  dealer  would  receive  an  advertising  allowance  of  $16  whereas 
the  larger  buyer  would  receive  $48.55.  To  some  purchasers  an  advertising  allow- 
ance is  paid  without  proof  of  performance. 

Zenith  products  sold  to  a  large  department  store  accrue  advertising  at  the 
rate  of  5%  with  a  participation  ratio  75/25.  RCA  products  sold  to  that  account 
accrue  at  4% — 100%  paid.  Sylvania  products  sold  to  that  account  accrue  at 
3%  on  purchases  at  75/25  coop. — late  allowed  $10.35  per  column  inch.  The  con- 
tract rate  to  this  store  is  $6.82.  Thus,  on  a  full  page  advertisement  it  would 
make  $169.65  under  the  Sylvania  program.  Zenith's  distributor  in  Cleveland 
has  no  set  advertising  program  but  instead  places  money  primarily  with  depart- 
ment stores.  In  the  Chicago  area.  Zenith  purchases  billboard  space  from  a  large 
customer  as  well  as  advertising  space  on  trucks  and  cars  operated  by  the  cus- 
tomer. Additionally,  it  and  others  contribute  to  special  give-aways  such  as 
Christmas  trees  and  the  like  used  by  the  customer  to  promote  sales. 

Philco  products  sold  to  large  accounts  in  the  Cleveland  area  as  associate  dis- 
tributors accrue  at  the  rate  of  10%-100%  paid. 

RCA's  distributors  negotiate  the  payment  of  advertising  money.  The  distribu- 
tor in  Hartford  gives  up  to  7%  on  purchases  at  a  ratio  of  75/25.  The  RCA  dis- 
tributor in  Cleveland  negotiates  advertising  payments. 

Wcstinghoiisc  district  managers  allocate  advertising  funds  to  key  dealers  in 
various  markets  on  a  negotiated  basis.  These  key  dealers  would  get  between  2% 
and  10%  of  their  purchases  in  advertising  funds,  depending  on  how  well  they 
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have  nesotiated  with  the  district  manager.  This  money  is  spent  on  a  .jO/50  coop, 
basis  or  on  a  100%  basis,  depending  on  the  arrangement  wliich  lias  been 
negotiated. 

In  contrast.  Magnavox  requires  proof  of  performance  with  resi>ect  to  coopera- 
tive advertising  expenditures  and  has  a  program  for  all  of  its  dealers. 

However,  the  competitive  offers  which  have  for  some  time  prevailed  in  this 
industry,  of  which  the  foregoing  is  only  illustrative,  require  that  INlagnavox 
grant  cooperative  advertising  at  rates  ranging  from  1.8%  to  4%.  Additionally, 
Magnavox  offers  advertising  accruals  in  greater  magnitude  on  truckload  and 
carload  purcl)a.ses  in  lieu  of  discounts  thereon  as  do  its  competitors.  Participa- 
tion ratios  with  respect  to  these  alternatives  to  quantity  discounts  vary  from 
50/50  to  100%. 

COST    JUSTIFICATION 

"We  believe  that  the  quantity  of  discounts  granted  by  Magnavox  are  justified 
under  the  cost  proviso  of  section  2(a)  of  the  Clayton  Act  as  amended.  As  to  the 
quantity  brackets  appearing  on  the  price  lists  as  well  as  the  truckload-carload 
discounts,  cost  savings  are  realized  during  the  course  of  processing  of  the  orders 
as  well  as  assembling  of  the  units  for  shipments.  Additionally,  actual  freight 
cost  savings  are  realized.  Furthermore,  fewer  goods  are  damaged  in  the  course  of 
quantity  shipments  and  the  .selling  cost  is  lower,  as  is  the  cost  of  placing  the 
goods  in  the  dealer's  store. 

It  is  our  intent  to  work  with  you  in  connection  with  the  document  review  which 
has  already  been  planned  and  we  shall  advi.se  you  as  to  when  we  will  be  able  to 
comply  with  your  additional  outstanding  requests. 
Sincerely  yours, 

Luther  C.  McKinney. 
Appendix  B 

Pope,  Gallakd,  Uriell,  Kennedi',  Shepard  &  Fowle, 

Chicago,  111.,  Septemher  2,  1965. 
Re  Pending  Investigation  of  Admiral  Corporation  under  Section  2(d)    of  the 
Clayton  Act. 

Joseph  W.  Shea,  Esq. 

Secretary,  Federal  Trade  Convmission, 

Washington,  D.C. 

Dear  Mr.  Shea  :  This  letter  comments  on  the  "public  interest"  aspects  of 
the  present  investigation  of  the  practices  of  Admiral  Corporation  under  Section 
2(d)  of  the  Clayton  Act.  It  points  out  why  it  would  not  be  in  the  public  interest 
to  continue  the  investigation.  (For  purposes  of  this  letter,  it  is  .assumed  Ad- 
miral is  giving  discriminatory  allowances.  No  admission  is  made,  however.) 

Background — The  present  investigation  arises  from  the  Commission's  dismis- 
sal of  a  complaint  against  Admiral  which  was  filed  about  April  16,  1958.  The 
complaint  alleged  in  its  Count  II  that  Admiral,  as  a  distributor,  was  violating 
Section  2(d)  of  the  amended  Clayton  Act  by  the  payment  of  disci'iminatory  ad- 
vertising and  promotional  allowances  to  competing  retailers.  The  Commission's 
opinion  of  April  7,  1965,  dismissed  this  count  for  the  reason  that  Admiral  had 
not  been  afforded  a  proper  and  adequate  opportunity  to  present  its  defense 
of  meeting  comi>etition.  At  page  6  of  its  opinion,  the  Commission  said : 

•"But  this  leaves  the  problem  unsettled,  for  insofar  as  this  record  reveals, 
respondent  may  be  to  this  day  continuing  to  grant  discriminatory  cooperative 
advertising  payments  in  the  seA'eral  trade  areas  considered.  Whether  these 
discriminations  are  legally  justified  or  unlawful  has  not  been  determined.  In 
situations  of  this  type,  remand  to  the  hearing  examiner  for  perfection  of  the 
record  will  usually  be  ordered  but  in  this  case  such  a  course  would  not  be 
appropriate.  Instead,  we  h,ave  instituted  an  investigation  to  determine  whether 
a  new  complaint  dealing  with  current  practices  is  required  hy  the  puhlic  in^ 
terest.'"  [Italic  .supplied.] 

It  is  Admiral's  position  that  this  investigation  should  be  closed  for  the  reason 
that  it  is  not  in  the  public  interest  tO'  commit  the  limited  funds  and  personnel  of 
the  Commission  to  an  investigation  and  lengthy  litigation  where,  even  if  a  cease 
and  desist  order  is  eventually  obtained,  the  order  will  be  ineffective  in  depriving 
large  retailers  of  their  discriminatory  allowances.  The  reasons  why  such  an 
order  would  be  ineft'ective  are  stated  below.^ 


1  This  point  was  not  raised  in  the  1957  investigation  of  Admiral  because  the  Commission 
was  then  of  the  opinion  that  Section  2(b)  provided  no  defense  to  a  2(d)  charge. 
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It  is  also  Admirars  pcsition  that  if  tlie  Commission  can  find  a  way  to  enter 
effwtive  orders  in  the  industry,  the  Commission  sliould,  in  the  public  interest  and 
in  fairness  to  Admiral,  proceed  on  an  industry-wide  basis.^ 

The  nature  of  the  indusiru — Neither  the  1938  complaint  nor  the  present  investi- 
gation is  concerned  with  any  business  transactions  between  Admiral  as  a  manu- 
facturer and  its  customers.  The  complaint  related  only  to  transactions  between 
Admiral,  then  acting  as  a  distrlbutvr,  and  its  retailer  customers.  The  present 
investigation  is  similarly  restricted  by  the  Commission's  instruction  to  initiate 
the  investigation. 

The  products  in  the  industry  consist  of  televisions,  radios,  phonographs,  and 
major  appliances  such  as  refrigerators,  freezers,  ranges  and  air  conditioners. 

These  pi'oducts  are  distributed  in  three  ways : 

1.  Through  independent  distributors  who  purchase  them  from  manufacturers, 

2.  By  manufacturers  selling  direct  to  retailers,  thus  performing  their  own 
distribution  function,  and 

3.  By  distributor  corporations  that  are  either  partly  or  wholly  owned  by  a 
manufacturer  and  who  buy  from  the  manufacturer  and  resell  to  retailers.^ 

Precise  figures  are  not  available  but  it  is  estimated  that  about  100  of  these 
distributors  are  owned  by  manufacturers  and  that  the  remainder,  about  700,  are 
independents.  Their  aggregate  sales  are  estimated  to  be  about  $4  billion  annually. 

As  is  frequently  the  case  in  other  industries,  many  of  the  independent  distribu- 
tors in  this  industry  sell  entirely  within  the  boundaries  of  a  single  state  and  are 
thus  not  in  interstate  commerce  within  the  meaning  of  the  Clayton  Act. 

Consequently,  they  are  beyond  the  Commission's  jurisdiction,  at  least  under 
present  law,  and  can,  and  do,  lawfully  discriminate  among  their  customers  in 
granting  cooperative  advertising  and  other  promotional  allowances.  It  is  believed 
the  tiles  of  the  Commission  will  support  this  statement. 

It  is  our  understanding,  for  example,  that  Bruno-New  York,  the  RCA  distribu- 
tor in  New  York  City,  confines  its  operations  to  New  York  State  and  has,  for  this 
reason,  prevented  the  Commission  from  seeking  a  cease  and  desist  order  against 
it  under  the  Robinson-Patman  amendment  to  the  Clayton  Act. 

'The  Commission  cannot  obtain  effective  relief  against  discriminatory  allow- 
ances iy  the  use  of  cease  and  desist  orders  because  it  cannot  prohibit  intrastate 
distributors  from  discriminating,  nor  can  it  prohibit  interstate  distributors  from 
meeting  sueJi  lawful  discriminations. — The  manager  of  the  Admiral  distributor 
subsidiary  in  New  York  City  has  information  that  Bruno-New  York  has  offered  a 
number  of  its  larger  accounts  as  much  advertising  as  the  account  desires.  He  has 
informed  us  that  he  has  seen  advertising  appropriations  issued  to  specific  ac- 
counts for  .$10,000  per  month  for  October,  November,  and  December,  1964.  It  is 
highly  unlikely  that  Bruno-New  York  made  such  allowances  available  to  its 
smaller  customers  on  proportionally  eqiial  terms.  This  is  especially  true  if,  as  we 
believe.  Bruno-New  York  is  convinced  the  Robinson-Patman  Act  does  not  apply 
to  it  because  it  sells  only  in  intrastate  commerce. 

We  have  made  a  preliminary  check  with  managers  of  the  distributing  subsidi- 
aries of  Admiral  and,  based  on  the  reports  received,  believe  an  investigation  by 
the  Commission  would  disclose  that  there  are  one  or  more  intrastate  distributors 
in  every  geographic  market  of  consequence  in  the  industry  and  that  they  grant 
discriminatory  allowances  to  their  retail  customers.  If  these  distributors  were 
subject  to  the  Robinson-Patman  Act,  the  discriminations  would  be  in  violation 
of  Section  2(d). 

If  this  belief  is  true,  any  cease  and  desist  orders  prohibiting  discriminations 
by  interstate  distributors  would  accomplish  nothing.  The  interstate  distributors 
could  justify  their  discriminations  as  meeting  the  competition  of  the  immune 
intrastate  distributors. 

As  Commissioner  Elman  said  concerning  a  similar  situation  in  his  dissenting 
opinion  in  Abhu  Kent.  Co.,  et  al,  (Docket  Nos.  C-328— C-566,  C-639-C-671, 
C-717.  C-769— C-77.5.  C-794.  C-803.  C-834— C-83C).  C-841,  C-882,  8625,  8626, 
8630.  86.32.  8633),  dated  August  9,  1965,  1117,310,  Trade  Regulation  Reports  at 
p.  23.467 : 


-  This  point  wai=;  raised  during  the  1057  investijjation  and  in  Admiral's  answer  to  the 
complaint.  However,  Admiral  was  not  permitted  to  introduce  evidence  on  it. 

3  The  1958  complaint  related  only  to  Admiral's  direct  sales  to  retailers  (the  second  of 
these  three  methods  of  distribution).  Admiral  no  longer  uses  this  method  but  uses  only  the 
first  and  third  methods  listed  above.  This,  of  course,  raises  the  question  of  whether 
Admiral  exercises  such  control  over  its  partially  and  wholly  owned  distributors  that  a 
cease  and  desist  order  could  properly  be  issued  against  Admiral  based  on  acts  of  such 
distributors. 
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"Besides  the  equities  of  ttie  matter,  I  am  concerned  with  whether  entry  of 
cease  and  desist  orders  is  an  effective  method  of  preventing  discriminatory  ad- 
vertisiing  allowances,  even  by  the  films  subject  to  the  orders,  where  many  of 
their  competitors  are  not  under  order  and  continue  to  make  such  payments.  The 
effect  of  orders  in  these  circumstances  may  simply  be  to  divert  business  to  the 
firms  not  under  order.  If  this  is  the  result,  powerful  buyers  in  this  industry  will 
continue  to  enjoy  unimpaired  unfair  advantage  over  weaker  competitors,  not- 
withstanding the  entry  of  orders  against  some  suppliers.  Further,  since  the 
defense  of  good  faith  meeting  of  competition  will  probably  be  read  into  every 
order  .  .  .  they  may  well  prove  ineffective  to  prevent  the  respondents  from 
matching  allowances  offered  by  competitors  not  under  order.  .  ."' 

What  would  the  Commission  accomplish  if  it  obtained  cease  and  desist  orders 
under  Section  2(d)  against  all  of  the  distributors  in  this  industry  who  engaged 
in  interstate  commerce?  "We  submit  that  no  tangible  results  could  be  obtained. 

Discriminatory  allowances  are  industry-wide  and  it  would  he  unfair  to  subject 
only  Admiral  to  a  cease  and  desist  order — It  would  be  unfair  to  handicap  Admiral 
by  subjecting  it  to  a  cease  and  desist  order  while  its  competitors  are  free  to 
continue  the  forbidden  practice. 

If,  therefore,  the  Commission  concludes  it  cannot  get  jurisdiction  over  the 
intrastate  distributors,  it  should  close  its  investigation. 

However,  since  the  law  is  not  a  static  thing,  it  is  not  impossible  that  the 
Commission  might  be  able  to  devise  a  means  of  obtaining  jurisdiction  over  the 
intrastate  distributors.  We  shall,  therefore,  consider  what  the  Commission 
might  do  if  it  had  such  jurisdiction. 

//  the  Commission  can  devise  a  means  of  ohtaining  jurisdiction  of  intrastate 
distributors,  the  approach  to  discriminatory  allowances  in  this  industry  should 
be  on  an  industry-iride  basis — If  the  Commission  can  obtain  jurisdiction  over 
the  discriminatory  practices  of  intrastate  distributors,  it  is  suggested  that  the 
proi>er  approach  to  the  problem — which  is  industry-wide — should  also  be 
industry-wide.  It  might  be  by  a  trade  practice  conference,  a  Trade  Regulation 
Rule  under  Section  1.63  of  the  Commission's  Rules  of  Practice,  or  a  hearing 
to  take  evidence  on  the  nature  and  extent  of  discriminatory  allowances. 

Regardless  of  the  procedure  used,  the  crux  of  any  successful  attack  must  be 
means  of  abolishing  the  present  discriminations  as  of  a  specific  date.  Before 
that  date,  an  opportunity  could  be  afforded  distributors  (perhaps  they  should  be 
required)  to  submit  to  the  Commission  their  cooperative  advertising  plans  pro- 
posed for  use  after  such  date.  Publicity  as  to  these  plans  to  which  the  Com- 
mission did  not  object  should  restrict  the  number  of  variant  plans  actually 
reviewed  by  the  Commission  to  a  manageable  size. 

In  any  event,  if  there  were  a  common  date  for  abolishing  old  practices  and 
putting  new  plans  into  effect,  the  Commission's  evidentiary  problem  of  proving 
who  violated  Section  2(d)  thereafter  would  be  greatly  simplified  because  it 
could  be  fairly  easily  determined  whether  a  competitor's  allowance,  relied  upon 
by  a  respondent  to  justify  his  discrimination,  was  or  was  not  a  lawful  one. 

\^uf7fjcstions  for  Commission  action — We  submit  the  following  suggestions  to 
the  Commission  for  its  consideration  in  the  further  handling  of  this  matter: 

1.  That  the  Commission  check  its  files  on  the  industry  to  ascertain  whether 
those  files  support  the  statements  made  in  tliis  letter. 

2.  If  the  Commission  believes  further  investigation  is  necessary,  that  the 
Commission  select  for  further  investigation  one  or  more  cities  where  there 
is  an  Admiral  distributor  subsidiary.  (A  list  of  such  cities  has  already  been 
delivered  to  the  Commission's  Chicago  investigators.) 

3.  Upon  being  informed  of  the  selection,  we  will  undertake  to  supply  the  Com- 
mission's investigators  with  the  following  information  for  the  selected  cities, 
insofar  as  possible:  names,  addresses  and  brands  handled  by  all  distributors, 
along  with  our  best  information  as  to  whether  each  distributor  is  intrastate  or 
interstate  in  its  operations. 

4.  That  the  Commission's  investigators  then  make  whatever  investigation  is 
deemed  necessarv  by  the  Commission. 

5.  That,  if  the  Commission  finds  the  facts  are  as  stated  in  this  letter,  the 
investigation  of  Admiral  Corporation  be  discontinued  as  not  being  sufliciently 
in  the  public  interest  to  warrant  the  required  expenditure  of  the  Commission's 
limited  funds  and  personnel. 

Conclusion — To  summarize — the  Commission  will  be  unable  to  prevent  di«- 
criminntory  allowances  in  this  industry  as  long  as  the  Commission  lacks  juris- 
diction over  the  numerous  distributors  who  sell  only  in  intra  state  commerce. 
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Such  distributors  can,  and  do,  lawfully  discriminate  as  they  please  and  their 
competitors,  such  as  Admiral,  are  free  lawfully  to  meet  those  discriminations. 
Therefore,  the  entry  of  cease  and  desist  orders  against  sellers  in  this  kind  of 
situation  will  not  prevent  large  retail  buyers  from  continuing  to  receive  discrimi- 
natory allowances. 

Is  an  investigation  in  the  public  interest  that  cannot  hope  to  achieve  any 
substantial  relief  for  the  retailers  discriminated  against? 

If  it  is  assmned  that  the  Commission  can  find  a  way  to  obtain  jurisdiction 
over  the  intrastate  distributoi-s,  the  Commission  should  act  against  discrimina- 
tory allowances  only  on  an  industry-wide  basis.  The  situation  is  like  that  in 
Atlantic  Products  Corp.  (Docket  No.  8513),  decided  Dec.  13,  19(j3,  final  order 
entered  January  26,  196o,  ^fi  16,676  and  17,192,  Trade  Regulation  Reporter. 

If  the  Commission  is  still  of  the  opinion  that  a  cease  and  desist  order  against 
Admiral  might  be  in  the  public  interest,  an  opportunity  is  requested  to  discuss 
the  matter  further  with  the  Commission  staff.  A  preliminary  discussion  has 
already  been  held. 

Very  truly  yours, 

Meville  C.  Williams. 
Andrew  F.  Oehman. 
Appendix  C 

Philco-Ford  Corporation, 
Philadelphia,  Pa.,  May  23, 1969. 
Mr.  Larry  Grat, 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Gray  :  This  is  to  describe  new  basic  pricing  and  promotional  policies 
of  Philco  Distributors,  Inc.,  including  PDI's  district  offices  in  Baltimore  and 
Washington.  PDI,  which  is  a  wholly-owned  subsidiary  of  Philco-Ford  Corpora- 
tion, functions  as  a  wholesale  distributor  of  Philco-trademarked  home  appliances 
and  consumer  electronics  products.  PDI  offers  such  products  to  retail  dealers  in 
the  Baltimore  and  Washington  markets  for  resale  to  consumers.  I  am  writing 
pursuant  to  PDI's  request  for  a  non-ad  judicatory  disposition  of  your  current 
investigation  in  those  markets. 

You  are  familiar  with  the  pricing  and  promotional  policies  previously  ap- 
plicable to  PDI  sales.  These  are  summarized  in  the  letter  dated  May  20,  1966, 
from  C.  E.  Lantz,  to  the  Commission,  which  was  mailed  to  your  attention,  as 
supplemented. 

Among  other  things,  the  1966  policy  provided  for  a  significant  retail  dealer 
category  designated  as  "accommodation"  customers,  who  by  definition  purchased 
less  than  $4,000  worth  of  merchandise  per  year.  The  1966  PDI  policy  further 
contemplated  use  of  package-deal  offerings,  in  accordance  with  differential  in- 
centive limitations  which  the  letter  spelled  out  in  detail.  Further,  we  submitted 
in  1966  a  detailed  reporting  mechanism  for  PDI's  use  in  meeting  low  competitive 
offers,  which,  as  I  am  sure  your  exi>erience  with  the  industry  will  have  indicated 
to  you,  is  commercially  necessary  in  a  highly  competitive  business,  as  well  as 
being  consistent  with  the  substantive  policy  of  Robinson-Patman,  Section  2(b). 

In  January  1969,  PDI  decided  to  implement  significant  changes  in  its  pricing 
and  promotional  policies.  Several  significant  steps  along  this  line  have  already 
been  taken.  Other  such  steps  will  require  additional  time  to  carry  out,  and,  as 
you  will  recall,  I  have  solicited  the  cooperation  of  the  Commission's  accounting 
and  legal  staffs  in  the  development  of  specific  new  measures. 

One  basic  change  in  PDI's  policy  is  that  the  former  accommodation-dealer 
concept,  as  of  January  1969,  has  been  effectively  abandoned  by  way  of  a  change 
in  the  purchase  qualification  procedure.  Instead  of  meeting  a  $4,000  annual 
volume  requirement,  any  retailer  may  now  qualify  for  PDI's  stocking  dealer 
prices  by  issuing  a  single  order  for  six  units  of  any  Philco  product.  Since  an 
order  of  this  magnitude  is  functionally  practical  for  any  retail  dealer,  stocking 
dealer  prices  are  now  available  to  all.  (PDI  wishes  to  continue,  at  least  for  the 
present,  its  programs  for  a  functional  display  allowance  and  a  cost-justified 
allowance  for  factory-direct  shipments.  These  are  now  being  offered  on  the  same 
terms  as  were  described  to  you  in  1966.  Co-op  advertising  is  likewise  still  being 
offered  on  a  proportionally  equal  basis  to  stocking  dealers,  under  a  basic  control 
system  which  was  also  detailed  in  1966. ) 

A  second  significant  change  in  PDI's  marketing  approach  has  been  in  the 
matter  of  package-deal  incentives.  Instead  of  widespread  offerings  in  accordance 
with  the  1966  policy,  PDI's  present  intention  is  to  offer  package  deals  to  retailers 
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on  a  very  limited  basis,  and  perhaps  eventually  to  abandon  such  offerings  alto- 
gether. To  the  best  of  my  knowledge,  PDI  has  offered  only  three  package  deals 
to  its  customers  in  19()9,  and  these  were  framed  in  accordance  with  the  1906 
standards. 

It  is  further  PDI's  intention  to  significantly  reduce  the  extent  of  its  competitive 
pricing  through  the  reporting  mechanism  which  we  designate  "P&Q".  In  order  to 
accomplish  this  objective,  we  have  already  instituted  a  revised  P&Q  form  and 
more  detailed  factory  clearance  procedures.  Documentation  of  the  new  proce- 
dures is  enclosed  herewith,  and  as  I  think  you  will  agree,  the  new  forms  repre- 
sent a  major  improvement  in  terms  of  2(b)  justification. 

Further  to  reduce  the  need  for  competitive  pricing,  as  I  have  indicated  to 
you,  PDI  is  looking  toward  a  substantial  cost-justification  study,  in  order  that 
we  may  offer  a  cost-justified  volume  incentive  as  part  of  PDI's  established  price 
structure.  As  you  know,  this  program  is  in  its  preliminary  stages.  However,  I 
wish  to  express  appreciation  for  the  cooperation  already  extended  by  the  Division 
of  Acconnting  and  by  yourself,  and  to  solicit  your  further  help  as  this  project 
proceeds. 

In  our  meeting  Wednesday,  we  discussed  the  extent  of  FDI's  compliance  with 
your  earlier  informal  request  for  information. 

Although  it  was  my  belief  that  we  had  already  provided  you  with  almost 
all  necessary  and  relevant  information  responsive  to  your  request,  you  asked 
that  we  supply  in  addition  copies  of  all  1968  invoices  to  PDI's  dozen  largest 
customers  in  each  of  Baltimore  and  Washington.  These  are  being  collected  and 
I  will  call  you  about  them  within  the  next  few  days. 

With  my  warm  personal  regards, 
Sincerely  yours, 

Don  B.  Blenko, 
Associate  Counsel,  Consumer  Products. 
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Philco-Ford  Cobpokation, 
Philadelphia,  Pa.,  March  21,  1969. 

To  :  District  Managers  and  District  Operations  Managers. 
Subject :  New  price  and  quality  comparison  forms  (No.  PSDD6S4) . 

Under  separate  cover,  you  will  be  receiving  a  supply  of  the  subject  forms 
which  should  be  used  on  all  future  requests  for  P  &  Q  activity 

The  attached  sample  will  acquaint  you  with  this  new  format.  It  has  been 
designed  to  be  used  for  requesting  assistance  when  you  are  confronted  with 
competitive  offerings  covering  Volume  Incentive,  price,  advertising,  incentives 
and  awards,  service,  excess  fill-in  privileges  and  special  markets  pricing  matters. 
Each  request  should  relate  to  a  product  line  or  product  models  within  a  product 
line.  The  only  exception  would  be  when  you  are  requesting  consideration  for 
matters  which  cover  more  than  one  (1)  product  line  (advertising,  service, 
Volume  Incentive,  etc. ) . 

Requests  for  non-standard  credit  terms  should  be  submitted  through  Sales 
Financing  channels.  In  the  near  future,  Mr.  W.  Beathard  will  issue  a  Sales 
Financing  Manual  procedure  which  will  distinguish  between  initial  requests 
and  renewals.  At  that  time,  a  Sales  Financing  approval  system  will  be  adopted 
for  non-standard  credit  terms. 

Inteepretation 

For  clarity,  we  have  defined  below  all  areas  in  the  form.  Note  that  each 
explanation  below  is  keyed  by  number  to  the  same  section  on  the  sample  form 
attached. 

1.  VOLUME  INCENTIVE  AUTHORIZATION 

See  Sales  Engineering  Letter  CM-28-69  (revised)  dated  January  9,  1969, 
attached. 

2.    CO-OP   PARTICIPATION   EXCEEDING    7  5/25 

Form  must  be  submitted  to  request  any  dealer  co-operative  advertising  in 

excess  of  75/25. 

3.  COMPETITIVE  PRICE  ALLOWANCE 

Form  must  be  used  to  request  price  allowances  which  deviate  from  approved 
pricing  programs. 

4.    CO-OP   IN    EXCESS    OF    PUBLISHED    RATE 

Form  must  be  submitted  to  request  usage  of  cooperative  advertising  with 
specific  dealer  when  such  usage  is  in  excess  of  the  cooperative  advertising  per- 
centage published  on  your  dealer  price  schedule. 

5.  APPROVAL  OF  INCENTIVE  OR  AWARDS 

Requests  made  under  this  category  would  be  for  authority  to  use  a  portion 
of  your  budget  for  in-store  promotion  or  retail  salesmen's  spiffs.  These  may  be 
offered  under  your  own  Initiative  to  all  stocking  dealers  or  to  meet  a  competitive 
offering. 

6.  SERVICE  ALLOWANCE 

Practically  all  major  competitive  products  have  all  or  a  part  of  service  priced 
inboard.  When  competitive  product  pricing  is  being  reviewed,  it  is  most  im- 
portant to  subtract  the  in-board  service  factor.  Further,  this  factor  must  be 
interpreted  as  to  the  specific  coverage  (i.e.  30  day  in-home  service),  so  it  can 
be  related  to  our  in-board  service  factor  and  our  coverage.  In  the  event  that 
such  interpretation  renders  our  sei-vice  coverage  noncompetitive,  you  then 
could  request  under  this  category  for  a  service  allowance.  All  price  allowance 
requests  must  relate  competitive  products  to  our  offerings  net  of  the  service 
factor. 

7.  EXCESS  FILL-IN  PRIVILEGE 

Requests  for  authority  to  use  this  category  would  result  where  competition 
is  offering  a  more  liberal  fill-in  privilege  than  the  existing  factory  program. 

8.  OTHER 

Use  this  section  for  all  other  types  of  P  &  Q  Comparisons  (requests  for  Spe- 
cial Markets,  Leasing,  Vendor's  Advertising  Rates  higher  than  media  rates,  etc.). 
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s).  dealer's  name  and  location 
Identify  dealer  by  his  trade  name  and  note  his  street,  city  and  state. 

10.     DISTRICT 

Note  location  of  District. 

1  1 .     PRODUCT 

Note  product  line  for  which  requested  assistance  is  needed.  Also  indicate  if 
dealer  is  "Full  Line,"  "Appliances,"  "Major  Electronics"  and/or  "Personal 
Electronics" . 

12.  last  year's  volume  (all  products) — last  year's  volume  on  above 

PRODUCT  line 

Total  dealer  sales  for  past  year  on  all  Pliilco  products  should  be  noted.  For 
the  specific  product  line  for  which  you  are  requesting  assistance,  you  must 
also  note  last  year's  volume  dollars.  If  dealer  is  new  account,  note  in  both  of 
these  areas  "New  Account". 

13.    ESTIMATED  VOLUME  (ALL  PRODUCTS  )— ESTIMATED  VOLUME  ON  ABOVE 

PRODUCT  LINE 

Realistic  dealer  volume  estimates  for  all  products  and  for  the  product  line 
for  which  you  are  requesting  assistance  must  be  noted. 

14.     COMPETITION 

This  section  relates  to  all  matter  offered  by  the  competitor. 

15.     BRAND 

Note  brand  trade  name  (RCA,  Zenith,  Whirlpool,  etc.)  for  each  competitive 
model. 

10.     MODEL  # 

Note  model  number  for  each  competitive  set. 

17.    PRICE  SHEET 

^  Note  the  competitive  price  sheet  cost  for  each  model.  Copy  of  competitive 
product  price  schedule  should  be  attached  to  form  to  verify  starting  point  of 
competitive  offering. 

18.    PROGRAM 

^  Note  the  amount  of  Program  funds  offered  by  competitor.  Copy  of  Program 
details  should  be  attached. 

19.     DIRECT  SHIPMENT 

^  Note  the  amount  of  the  Direct  Shipment  xiUowance  offered  by  competitor. 
Copy    of   Direct    Shipment   Program   should   be   attached   to   verify   offering. 

20.    VOLUME  INCENTIVE 

^  Note  the  amount  of  the  Volume  Incentive  offered  by  competitor.  Copy  of 
Volume  Incentive  offering  showing  volume  breaks  at  specific  percentage  levels 
should  be  attached  to  form. 

21.    INBOARD  SERVICE 

^  Note  the  amount  of  the  Inboard  Service  which  competitor  has  in  each 
model.  Verification  of  service  factor  and  coverage  should  be  attached  to  form. 

22.    NET   PRICE 

^  Represents  the  net  price  offering  made  on  a  model  to  the  dealer  by  the  com- 
petitor. If  available,  an  invoice  verifying  this  price  offer  should  be  attached  to 
your  request. 


^  Where  these  elements  relate  to  your  request,  it  is  extremely  important  to  supply  the 
Action  Manager  in  Philadelphia  with  all  available  details  of  each  competitive  program. 
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23.    competitor's   ADVERTISING   RATE 

'  Reflect  percentage  of  sales  offered  by  competitor  for  cooperative  advertising 
and  check  participation  percentage  block. 

24.    DELIVERY 

"■  Check  appropriate  block  and  note  any  details  pertaining  to  competitor's  deliv- 
ery program. 

25.    TERMS 

^  Recite  terms  offered  to  dealer  by  competitor  and,  if  possible,  attach  documen- 
tation verifying  offer. 

26.    INCENTIVE   AND   AWARDS 

^  Note  spiff  or  in-store  promotion  program  offered  by  competitor  to  dealer. 

27.    SERVICE   COVEaiAGB 

Note  the  cost  of  In-board  and  Out-board  Service  related  to  the  competitor's 
product  line.  Total  of  Inboard  and  Outboard  Service  should  equal  the  price  of  the 
full -service  contract  which  should  be  described  under  coverage  (i.e.  30  day  carry- 
in  service). 

28.    SOURCE 

Names  of  the  District  and  Dealer  representatives  who  provide  the  competitive 
data  should  be  noted.  Competitor's  deal  should  be  related  to  any  unit  volume 
requirement  made  on  the  dealer  by  the  competitor  and  a  time  period  under  which 
the  deal  is  effective. 

29.    PHILCO-FORD 

This  section  relates  to  all  matters  pertaining  to  Philco  proposed  offering. 

30.    MODEL   NUMBER 

Note  Philco  model  number (s).  Each  of  these  model  numbers  must  relate  the 
comparable  Philco  model  back  to  the  competitor's  model  noted  in  the  Compe- 
tition section.  (Example:  Competitor's  model  listed  in  Column  I  should  be 
matched  under  the  Philco-Ford  section  in  Column  I  with  the  most  comparable 
Philco  model. ) 

31.   PRICE   SHEET     (STOCKING) 

Note  the  dealer  Stocking  price  from  your  approved  price  schedule. 

32.    DISPLAY  ALLOWANCE   3    PERCENT 

Note  the  3%  Display  Allowance  as  a  deduction  from  Stocking  Price. 

33.    DIRECT    ALLOWANCE 

Note  exact  net  percentage  of  Direct  Allowance  and  show  dollar  amount  under 
each  applicable  model  as  a  deduction  from  Stocking  Price. 

34.    INBOARD    SERVICE 

Note  the  amount  of  Inboard  Service  as  a  deduction  from  Stocking  Price. 

35.    NET 

By  subtracting  the  Display  Allowance,  Direct  Allowance  and  Inboard  Service 
from  the  Stocking  Price,  you  will  arrive  at  a  Net  price. 

36.    VOLUME   INCENTIVE 

When  requesting  a  Volume  Incentive  for  a  dealer  to  meet  a  comi)etitor's 
offer,  note  the  percentage  of  Volume  Incentive  requested.  Note  also  the  dollar 
amount  of  the  Volume  Incentive  for  each  of  the  product  models  which  you  are 
using  to  justify  this  request  (follow  instructions  in  CM-28-69  Letter  of  Jan- 
uary 9).  When  requesting  a  Price  Allowance  for  a  dealer  who  has  already 
been  authorized  for  a  Volume  Incentive  under  the  terms  of  CM-28-69,  note 
the  percentage  of  Volume  Incentive  authorized  and  show  the  amount  of  such 
incentive  under  each  model  for  which  a  Price  Allowance  is  being  requested. 


1608 

3  7.    COMPETITIVE   ADJUSTMENT 

Calculate  this  Adjustment  which  is  the  difference  between  Net  Price  less 
Volume  Incentive  and  the  Requested  Net  Price  at  which  the  model  is  proposed 
to  be  offered  to  the  dealer. 

3  8.    REQUESTED    NET 

The  requested  price  at  which  a  model  is  being  proposed  to  be  offered  to  the 
dealer. 

39.  PHILCO   PUBLISHED   ADVEIRTISING   KATE 

Recite  percentage  of  cooperative  advertising  offered  to  the  dealer  as  published 
on  your  price  schedule. 

40.  PHILCO   ADVERTISING   RATE  REQUESTED 

Note  requested  percentage  of  sales  for  cooperative  advertising  and  check 
participation  percentage  block. 

41.    DELIVERY 

Check  appropriate  block  for  requested  Delivery  program. 

42.    TERMS 

Recite  Current  Payment  Terms  under  which  dealer  is  being  sold  or  will  be 
sold. 

43.    INCENTIVE    AND    AWARDS     REQUESTED 

Note  how  these  expenses  will  be  funded  (i.e.  Promotion  "Adder"  Fund)  and 
total  cost  and  length  of  program  with  dealer. 

44.    SERVICE    COVERAGE 

Note  the  Inboard  and  Outboard  Service  costs  related  to  the  product  line.  Total 
of  Inboard  and  Outboard  Service  should  equal  the  price  of  the  full  service  con- 
tract which  should  be  described  under  coverage. 

4  5.    TERMS    OF    APPROVAL    REQUESTED 

Time  period  cannot  be  any  longer  than  a  product  sales  program  period.  Within 
this  time  period,  P  &  Q,  if  approved,  would  become  subject  to  i-enegotiation  if 
either  the  competitive  product  prices  or  Philco  product  prices  are  changed  up- 
ward or  downward,  or  if  any  other  substantive  factors  change.  Each  approved 
P  &  Q  is  subject  to  quarterly  factory  audit. 

4  6.   ESTIMATED    UNIT    VOLUME 

Note  90  day  and  annual  (remainder  of  year)  unit  volume  estimates  for  each 
product  model  on  which  assistance  is  requested.  Use  REMARKS  section  to  spell 
out  immediate  unit,  volume  sales  if  Request  is  accepted. 

47.    PRODUCT    representative's    RECOMMENDATION 

(Revex'se  Side  of  Form) 

District  Manager  will  solicit  Product  Representative  for  his  recommendations 
and  will  so  record  these  comments  in  the  space  provided. 

48.    REGIONAL    MANAGER'S    RECOMMENDATION 

(Reverse  Side  of  Form) 

District  Manager  will  solicit  the  Regional  Manager  for  his  recommendations 
and  will  so  record  these  comments  in  the  space  provided. 


1609 

4  9.    SALES    ENGINEERING    SECTION 

(Reverse  Side  of  Form — Not  to  be  Completed  By  District) 

Tlie  Request  will  be  appropriately  marked  APPROVED,  DISAPPROVED  or 
APPROVED  AS  AMENDED  by  the  Action  Manager— Philadelphia.  An  explana- 
tion of  the  action  taken  will  be  recited  for  full  District  understanding. 

DISTRIBUTION    OF    FORM 

As  noted,  the  form  will  be  completed  in  quadruplicate  and  will  be  initialed  by 
the  District  Operations  Manager  as  verification  for  the  accuracy  of  all  reported 
data.  His  endorsement  will  also  assure  that  appropriate  funds  have  been  budgeted 
to  support  requested  Volume  Incentives,  Promotion,  Local  Delivery,  Advertising, 
etc.  The  REMARKS  section  can  be  used  to  elaborate  on  any  conditions  pertaining 
to  this  authentication.  The  District  Manager  will  then  sign  and  date  all  four  (4) 
copies.  The  green  copy  should  be  forwarded  to  the  Action  jNIanager  in  Philadel- 
phia, the  blue  copy  to  the  Controller's  Office  (E.  Meline),  while  the  pink  copy 
should  be  sent  to  your  Regional  Manager.  The  yellow  copy  should  be  retained  in 
the  District  file. 

Please  follow  the  instructions  provided  in  Sales  Engineering  Letter  CM-63-69 
of  March  17, 1969,  as  to  where  each  type  of  P  &  Q  should  be  sent. 

RECORDER    OF    FORMS 

You  can  send  your  request  for  additional  P  &  Q  forms  (FORM  PSDD684)  to 
the  Controller  Office  (E.  Meline). 

CONCLUSION 

One  of  the  main  by-products  of  this  new  form  is  to  appraise  Sales  Management 
of  the  competitiveness  of  our  pricing.  Since  you  have  a  great  responsibility  in 
gathering  competitive  data,  you  must  make  every  effort  to  insure  its  accuracy. 
Therefore,  we  ask  that  every  detail  of  supporting  data  available  be  provided  to 
the  Action  Manager  in  Philadelphia  or  to  your  Regional  Manager  with  your 
Requests. 

A  major  goal  of  our  NSDP  Zone  Pricing  Program  was  to  provide  you  with  pric- 
ing which  is  reasonable  and  competitive  with  a  very  large  part  of  your  dealer 
organization.  Considering  that  this  goal  was  recognized  and  acknowledged  by  you 
through  your  participation  in  our  Philadelphia  Sessions,  we  would  anticipate  a 
sharp  drop  in  P  &  Q  activity  over  1968  rate. 

J.  A.  OHara, 
Director,  Sales  Engineering. 


PHILCO  €^ 

PHILCO  FOOD  CORPORATION 

REQUtSTFOR: 

/olumc  Incentive  Authorization 
•'Coop  Participation  Exceeding  75/25 
'**  Competitive  Price  Allowance 

'Dealer's  Name 

(Location 


CZl 
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PRICE  AND  QUALITY  COMPARISON 

••■Coop  !n  Excess  of  Published  R«le    I  I 

■''Approval  ol  Incentive  or  Awards     I       "      I 
^'Service  Allowance  I  I 


SAMPLE 

''*  Excess  Fill-in  Privilege 
y./other: 

Ic 


tOther:- 


•10 


Lnsl  Year's  Volume  (All  Products)  $ 
Estimated  19 Volume  (All  Products)  $. 


TT" 


"■  COMPETITION 


District 

Product ^_ 

Last  Year's  Volume  on  Above  Product  Line  $ 

Estimated  19 Volume  on  Above  Product  Line  $- 


Ul 


II 


III 


IV 


VI 


VII 


ir. 

Brand 

ic 

Model  # 

i: 

Price  Sheet 

Less;    Program 

•18 

Direct  SI 

ipment 

•19 

Volume 

ncentive 

-20 

Inboard  Service 

?1 

Other: 

Si 

NET  PRICE 

*'  Competitor's  Advertising  Rate 
'"DtJivery:                     Prepaid   I          I 
'Terras 


.%  of  Sales  60/60%  [ 

FOB  Shipping  Point 


» 

$ 

»_ : 

i 

J 

t 

$ 

ZZ3        7E 


76/25%[I 


Other:. 


Incentive  and  Awards 


":25" 


•^ '  'Inboartl  Service:$_ 


Outboard  Service:$. 


Coverage:  . 


2^" State  source  of  competitive  information  (attach  supporting  data)  District:. 


Dealer:. 


29    PHILCO-FORD 


II 


III 


IV 


VI 


vn 


30^  Model  # 

3 1  •  Price  Sheet  (Stocking) 
•    Less:   'Display  Allowance  3%    -32 

Direct  Allowance %  -33 

Inboard  Service    -34 
3S^Net 

3G^L«6s:    Volume  Incentive  Re<j % 

3'-  Competitive  Adjustment 

3'iREQUESTEDNET 

3?-PhiJco  Published  Advertising  Rate   

'*'^*Philco  Advertising  Rate  Requested  _ 

*  I' Delivery:  Prepaic 

^  -Terms:  Current  Payment  Termi 

*  •'Incentives  and  Awards  requested 

■•"^'Inboard  Service:  $ 


_%  of  Sales 
_  %  of  Sales 


FOB  Shipping  Point    L 


50/50% 
Othen_ 


75/25?iL 


.  Outboard  Service:  S  . 


Coverage: 


••i'Term  of  Approval  Requested:     From 

'*^'  Estimated  unit  volume  by  model  (90  day/Annual) 
Models     1  /  II  /  II] 


-To. 


liL 


\1- 


\!1L 


Remarks. 


Dinrkt 

Wtnao«r 

Produci 
flflprsunutrvt 

Product 

AdvBriising 

Servkt 
Managor 

Controllor 

t^nglnatrlng 

D^l« 
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PRODUCT  REPRESENTATIVE'S  RECOMMENDATION:. 


(Dale) 


(Product  Representative) 


in 


REGIONAL  MANAGER'S  RECOMMENDA-nON: 


(Date) 


The  Subject  P  &  Q  U: 


(Regional  Manager) 


19- 


APPROVED   I  I 

APPROVED  AS  AMENDED 


(Date) 
DISAPPROVED 


Pleaie  note  the  foUowiog  commenta  which  relate  to  the  action  taken  above: 


fMal*!   Knulni»»rllid)  inrirlntial   Man>«f>r\ 
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Philco  Distributors,  Inc., 
WashiHffton,  D.C.,  May  26,  19G9. 
Mr.  Larry  Gray, 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Gray  :  Confirming  our  telephone  conversation  of  this  afternoon, 
this  is  to  advise  that  a  conipreliensive  review  of  dealer  invoices  and  related 
documents  at  PDI's  Washington  Oflice  will  be  an  unexpectedly  complex  and  time- 
consuming  procedure.  I  agreed,  however,  to  follow-up  this  problem  and  contact 
you  about  it  in  the  near  future. 

You  also  requested  information  supplementary  to  that  previously  supplied, 
particularly  with  respect  to  PDI's  "P  &  Q"  procedures.  I  will  likewise  contact 
you  about  this  subject  following  my  return  to  Philadelphia. 
Sincerely, 

Don  B.  Blenko. 
Appendix    D 

Arent,  Fox,  Kintner,  Plotkin  &  Kahn, 

Washington,  D.C,  May  20,  1969. 

Re  D  &  H  Distributing  Company,  File  No.  681  0114. 

Lawrence  E.  Gray,  Esq., 
Federal  Trade  Commission, 
Washington,  D.C. 

Dear  :Mr.  Gray  :  As  you  have  requested,  I  am  enclosing  herewith  the  following 
materials  as  a  supplement  to  our  submission  of  April  4,  1969,  on  behalf  of  D  &  H 
Distributing  Company : 

(1)  Custom  line  specification  sheets. 

(2)  1967-1968  custom  line  price  sheets  (not  otherwise  included  in  April  4 
submission). 

(3)  1967-1968  D  &  H  price  sheets  for  room  air  conditioners. 

(4)  Cooperative  advertising  program,  1967-1968. 

(.j)  Twelve  largest  accounts  of  D  &  H  for  Washington  (1968)  and  Baltimore 
(1967-1968)  market  areas. 

D  &  H  Distributing  Company,  for  some  months  now,  has  directed  considerable 
effort  at  modifying  its  pricing  and  promotional  policies  to  meet  objections  raised 
by  Commission  investigative  personnel.  These  compliance  efforts  on  the  part  of 
D  &  H,  in  the  context  of  an  intensely  competitive  industry  setting,  appear  to  have 
a  significant  financial  toll. 

By  way  of  specific  example,  we  are  advised  that  the  former  RCA  Victor  fran- 
chisee for  the  Washington  area,  Southern  Wholesalers.  Inc..  grossed  10.9  million 
dollars  in  sales  during  the  year  1967.  In  1968,  the  first  year  that  D  &  H  operated 
the  Victor  franchise  for  the  Washington  area,  gross  .siales  dropped  1.8  million 
dollars  to  9.1  million  dollars  gross.  The  loss  of  sales  was  experienced  by  D  &  H 
during  a  period  when  television  sales  nationally  were  increasing  over  the  previous 
year  by  approximately  Ify^. 

We  simply  point  out  these  facts  as  background  to  the  information  submitted 
herewith. 

Sincerely, 

Arent,  Fox,  Kintneb,  Plotkin  &  Kahn, 
By  Earl  W.  Kintner. 
By  Lawrence  F.  Hennebergee. 

Akent,  Fox,  Kintner,  Plotkin  &  Kahn, 

Washington,  D.C,  May  21, 1969. 

Re  D  &  H  Distril)uting  Company,  File  No.  681  0114. 

Lawrence  E.  Gray,  Esq., 
Federal  Trade  Commiission 
Washington,  D.C. 

Dear  Mr.  Gray  :  This  letter  will  serve  to  confirm  the  following  points  which 
we  discu.ssed  during  our  May  20-21  conference  concerning  the  D  &  H  investigation  : 

1.  D  &  II  does  not  offer  quantity  discounts  on  dealer  purchases  of  refrigerators 
in  the  Baltimore  market. 

2.  The  '"non-franchised  dealer"  price  sheet  for  Washington  dated  September  3, 
1!X>8  (see  Vol.  1  of  our  April  4,  194>S  submission),  actually  refers  to  accommoda- 
tion sales  by  dealers  in  the  District  of  Columbia.  This  sheet  concerns  itself  with 
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orders  which  may  be  placed  directly  with  D  <&  H  by  any  dealer  in  the  Washing- 
ton trading  area,  and  as  to  wliieh  l)  &  H  provides  expedited  delivery  service  to 
the  dealer.  Because  of  the  special  delivery  service  provided  the  price  to  all  dealers 
for  these  occasional  accommodation  sales  is  appi^oximately  five  iier  cent  higher 
than  the  regular  dealer  price. 

3.  The  notation  "Non-displaying  dealer  must  take  the  L  &.  W"  on  the  color 
television  summary  page  of  the  D  &  H  S68  dealer  price  sheet  (Volume  1  of  April 
4  submission)  bears  amplification.  Non-displaying  dealers  without  a  service  de- 
partment, and  not  using  the  services  of  an  outside  service  company,  are  required 
by  D  &  H  to  take  the  L  &  W  as  a  protection  to  consumers,  to  insure  that  the 
latter  will  have  access  to  a  service  facility  for  products  purchased  from  a  non- 
displaying  dealer.  Displaying  dealers,  as  a  general  rule,  have  their  own  service 
departments,  so  that  no  L  &  W  is  needed.  However,  in  those  cases  where  display- 
ing dealers  do  not  have  in-house  service  facilities,  all  such  dealers  take  the  L  &  W. 
AVere  this  not  the  case,  D  &  H  would  require  all  displaying  dealers  without  inside 
or  outside  service  facilities  to  take  the  L  &  W,  just  as  the  company  does  with 
its  non-displaying  dealers. 

4.  The  "RCA  Month  Window  Display"  promotion  (Volume  2  of  April  4  sub- 
mission) refers  to  allowances  for  salesmen. 

5.  Display  bonus  plans  A  and  B  of  the  Company's  1968  refrigerator  "Power 
Play  Program"  were  rescinded  by  D  &  H  officials  before  these  programs  became 
effective. 

6.  The  March  4  and  March  l.j,  1!>68  refrigerator/dishwasher  package  promo- 
tions, "May  for  Dave"  spiff  program,  2-year  picture  tube  package  promotion, 
radio/phono/tape  exchange  service,  and  September  3,  1968  color  tele^asion  pack- 
age No.  2.  (Volume  2  of  April  4  submission)  were  so  structured  that  the  program 
minimums  were  rea.sonably  available  to  and  easily  reachable  by  all  dealers. 

7.  The  D  &  H  memorandum  (undated)  to  "All  RCA  dealers"  concerning  its 
Franchised  Dealer  Program  for  the  1968-1969  model  year  (Volume  2),  was  di- 
rected at  its  Washington  area  dealer.s.  The  requirements  for  "RCA  franchise" 
and  "RCA  full  franchise"  are  fully  set  forth  in  the  memorandum.  We  have  been 
advised  by  the  Company  that  all  Washington  area  television  dealers  are  "full 
franchise"  dealers,  and,  in  fact,  that  all  but  one  or  two  dealers  out  of  approxi- 
mately one  hundred  in  the  Washington  market  have  elected  to  come  under  the 
full  franchise  program. 

8.  Hereafter,  D  »&  H  "meeting  competition"  memoranda  will  Include  informa- 
tion on  model  numbers  and  quantities  involved  in  subject  competitive  situations. 

Sincerely, 

Lawrence  F.  Hennebekger. 


NON-AGENDA   MATTER 

February  23,  1968. 

Re  Republic  Appliance  Corporation,  et  al.,  File  601  0030. 

From :  Commissioner  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre  :  Comm.  Jones  ;  Secretary 
(J.  Kuzew)  ;  General  Counsel;  Bur.  of  Economics:  Bur.  of  Restraint  of 
Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ;  Bur.  of 
Textiles  &  Furs ;  Program  Review  Officer. 
I  move  that  this  be  treated  as  a  non-agenda  matter. 

A  cursory  examination  of  the  history  file  suggests  that  this  matter  involved 
a  solid  violation  of  the  Robinson-Patman  Act  with  clear  evidence  of  di.scrimina- 
tion  and  demonstrable  injury.  The  suggestion  is  somewhat  reinforced  by  the 
readiness  of  the  respondent  to  now  execute  an  affidavit  of  discontinuance  and  by 
the  fact  that  a  successful  treble  damage  suit  has  been  prosecuted. 

I  feel  that  the  practices  revealed  in  this  investigation  were  particularly  fla- 
grant and  as  a  watchdog  of  the  public  interest  the  Commission  would  receive  no 
prices  for  being  alert. 

I  do  not  believe  that  the  matter  should  be  disposed  of  on  the  basis  of  an  affi- 
davit of  discontinuance,  and,  accordingly,  I  move  that  the  staff  be  directed  to 
prepare  a  complaint. 

Memorandum 

February  1,  1968. 
To :  Commission. 

From :  Ida  I.  Kloze,  Trial  Attorney,  Division  of  Discriminatory  Practices,  Bu- 
reau of  Restraint  of  Trade. 
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Subject:  Republic  Appliance  Corp.,  changed  to  Republic  Transcon  Industries, 
Inc.,  now  Briggs  Manufacturing  Company  et  al.,  File  No.  601  0030. 

Recommendation :  Closing  under  Section  2.21 :  Assurance  of  voluntary  com- 
pliance. 

Statute:  Section  2(a)  of  the  amended  Clayton  Act  and  Section  5  of  the  Fed- 
eral Trade  Commision  Act  in  connection  with  price  discrimination  in  sale 
of  electric  water  heaters  and  unfair  competition  by  the  sale  of  goods  at 
unrea.sonably  low  prices. 

Commodity  :  Electric  water  heaters. 

SUPPLEMENTARY  CLOSING   MEMORANDUM 

This  matter  was  closed  by  the  Commission  on  the  recommendation  of  the 
Bureau  of  Restraint  of  Trade  ^  based  on  the  final  report  of  the  San  Fran- 
cisco office  recommending  closing  of  an  investigation  concerning  gas  water 
heaters,  while  an  active  investigation  requested  by  the  San  Francisco  office 
on  a  complaint  concerning  electric  water  heaters  was  in  progress  at  the  Seattle 
office.  2 

The  final  report  of  the  Seattle  office  concerning  the  complaint  of  the  laAv 
firm  of  Bogle,  Bogle  &  Gates  in  behalf  of  National  Steel  Construction  Co.^  al- 
leging that  proposed  respondent  was  engaged  in  discriminatory  practices  in 
the  sale  of  electric  water  heaters  recommended  complaint  charging  ]iropo-;ed 
respondents  with  violation  of  Section  2(a)  of  the  Clayton  Act  for  price  dis- 
crimination and  Section  5  of  the  Federal  Trade  Commission  Act,  for  unfair 
competition  by  sale  of  goods  at  unreasonably  low  prices  with  intent  to  destroy 
competition.^ 

I.  Applicants 

This  investigation  was  initiated  upon  the  request  and  direction  of  Harry 
A.  Babcock,  Executive  Director,  stating  that  Republic  Appliance  Corporation 
was  engaged  in  the  manufacture  and  sale  of  gas  water  heaters  vphich  it  was 
selling  below  cost  and  indulging  in  discriminatory  pricing  tactics.  The  memo- 
randum stated  the  applicant,  who  supplied  the  information,  for  good  cause 
asked  to  remain  anonymous.'^  The  name  of  this  applicant  has  not  been  dis- 
closed. Investigation  was  requested  on  July  30,  1959  and  the  report  of  this 
investigation  made  by  the  San  Francisco  office  was  dated  June  3,  1960  (PPF, 
p.  5)  recommending  complaint  for  violation  of  Sec.  2(d).  The  Bureau  of  Liti- 
gation did  not  consider  this  substantial  and  suggested  investigation  for  pos- 
sible violation  of  Sec.  2(a)  (PPF,  p.  16).  By  a  memo  dated  Feb.  3.  1961 
the  San  Francisco  office  stated  a  complaint  was  not  warranted  (PPF,  p. 
38). 

The  project  attorney  in  this  matter  reported  another  complaint  from  Bogle, 
Bogle  &  Gates  in  behalf  of  National  Steel  Company^  of  Seattle,  Washington, 
which  operates  a  factory  in  Seattle  for  the  manufacture  of  electric  water  heaters 
with  distribution  primarily  in  the  Pacific  Northwest,  concerning  Fowler  Mfg.  Co., 
a  manufacturer  of  electric  water  heaters  acquired  by  Republic  Appliance  Cor- 
poration, which  applicant  claimed  was  selling  electric  water  heaters  in  the 
Pacific  Northwest  during  1959  and  early  1960  to  wholesalers  at  prices  which 
permitted  wholesalers  to  sell  electric  water  heaters  at  retail  for  prices  equal  to 
or  less  than  prices  quoted  to  wholesale  customers  by  other  manufacturers  in- 
cluding National.  Proposed  respondent  sold  a  52  gallon  electric  water  heater  to 
pliunbers  in  the  Portland  market  at  around  $50  each  when  National's  price  to 
wholesale  purchasers,  who  also  sold  to  plumbers  was  $54.60.  Applicant  claimed 
that  proposed  respondent  had  not  sold  at  these  prices  in  any  area  other  than 
Portland.'  Both  of  these  complaints  were  considered  under  File  No.  601  0030.* 


1  Memorandum  dated  Sept.  29.  1961,  from  the  Bureau  of  Restraint  of  Trade,  approved 
by  the  Secretary,  Oct.  24,  1961  (PPF,  p.  48).  ^ 

2  Memorandum  dated  Feb.  3.  1961  from  the  San  Francisco  office  (PPF,  p.  27)  ;  memo 
Aug.  9,  1960  Bureau  of  Litigation  to  Bureau  of  Investigation  (PPF,  p.  16)  ;  memo  Aug.  15. 
1960  project  attorney  to  chief  project  attorney  (PPF,  p.  20).  ,    ,      ,         ^  ^  t,     , 

3  Letter  dated  May  20,  1960  from  Robert  W.  Graham,  Esq.  of  the  law  firm  of  Bogle, 
Bogle  &  Gates  to  Commission. 

«  Final  Report  dated  Oct.  23,  1961  from  Seattle  office  (PPF,  p.  50  to  82) . 

B  Memo  July  23,  1959  from  Executive  Director  to  Director  of  Bureau  of  Investigation 
(PPF  p   1) 

8  Memo  dated  .Tune  6,  1960  from  Project  Attorney  to  Chief  Project  Attorney  (PPF  p.  14). 
Letter  May  20,  I960  from  Bogle,  Bogle  &  Gates  to  Commission  PGF). 

T  Letter  May  20,  1960  Bogle,  Bogle  &  Gates  (TGF) .  _^         , . .    „ 

»Memo  June  9,  1960  Chief  Project  Attorney  to  San  Francisco  office  (PPF,  p.  14).  Memo 
dated  June  30,  1960  from  San  Francisco  office  to  Seattle  office. 
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II.  Proposed  respondents 

Fowler  introduced  the  glass  lined  electric  water  heater  to  the  Northwest  and 
was  considered  one  of  the  leading  manufacturers  in  the  area.  The  company  was 
completely  modernized  in  October  1958  when  it  was  purchased  by  Republic  Oden 
Appliance  Corporation.  It  manufactures  electric  water  heaters  in  various  sizes, 
and  sells  to  wholesalers  and  retailers  in  the  Seattle  and  Portland  areas.  This 
company  was  organized  in  1946  and  its  stock  was  purchased  in  October  1958  by 
Republic  Oden  Appliance  Corp.  who  sold  certain  of  its  assets  to  Republic  Ap- 
pliance Corp.  including  Fowler  in  April  1959.  In  1959  Republic  Appliance  and 
Fowler  were  acquired  by  Transcontinental  Industries,  a  coriwrate  shell,  and  a 
new  company  Republic  Transcon  Industries  was  formed.  Republic  Transcon 
Industries,  Inc.  filed  a  certificate  of  termination  with  the  Michigan  Corpora- 
tion and  Securities  Commission  "  transferring  its  assets  to  Briggs  Mfg.  Company 
in  exchange  for  Briggs  stock. 

Fowler  Mfg.  Co.  was  among  the  assets  acquired  by  Briggs  on  October  19,  1965. 
It  was  a  wholly-owned  subsidiary  dominated  and  controlled  by  Republic  Transcon 
and  now  by  Briggs.  Fowler's  president,^"  William  P.  Lennon,  employed  by  Republic 
Transcon  and  its  predecessors  and  president  of  Republic  Transcon  since  1958," 
was  president  of  Briggs  Mfg.  Co.  in  an  active  full  time  capacity,^  and  served 
as  a  director  of  Briggs."  Mr.  Lennon  was  a  participant  and  ofiicial  in  each  of  the 
proposed  respondent  companies  before,  during  and  after  the  merger  of  Republic 
Transcon  and  Briggs  and  therefore  aware  that  Briggs  either  directly  or  in- 
directly continued  to  discriminate  in  price  between  purchasers  in  the  same 
manner  and  by  the  same  means  as  the  predecessor  companies.  He  knew  and  was 
informed  concerning  the  continuous  contacts  and  activities  of  representatives 
of  the  Commission  with  predecessor  companies,  and  these  contacts  therefore, 
may  be  considered  as  communications  and  contacts  with  Fowler  and  with  Briggs, 
the  present  parent  company,  and  Briggs  is  considered  to  have  been  fully  cognizant 
of  the  present  investigation." 

There  was  no  indication  that  the  acquiring  company,  Briggs,  was  engaged 
in  activities  at  the  time  of  the  merger  or  prior  thereto  which  would  be  con- 
sidered as  being  in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act 
by  selling  electric  water  heaters  at  unreasonably  low  prices  with  intent  of  de- 
stroying competition.  Investigation  revealed  that  Briggs  had  continued  dis- 
criminatory pricing  in  sales  of  electric  water  heaters  in  the  Seattle  area  in 
violation  of  Section  2(a)  of  the  Clayton  Act,  as  amended,  thereby  perpetuat- 
ing and  continuing  to  carry  on  the  pricing  policies  of  the  acquired  company. 
Republic  Transcon  and  its  subsidiary  Fowler  Mfg.  Co.  Subsequent  to  its  acquisi- 
tion by  Briggs,  Fowler  admitted  its  favored  customers  were  receiving  greater 
discounts  than  those  allowed  non-favored  competing  purchasers  of  the  same 
water  heaters.^^ 

///  Investigation 

The  investigation  shows  that  in  1060  Fowler  drastically  reduced  its  prices 
to  Seattle  customers  to  far  below  the  cost  of  manufacture  of  a  competitor,  North- 
ern Steel  Products,  and  although  this  competitor  reduced  its  price  Fowler's 
price  remained  below,  its  cost  and  the  competitor  had  to  discontinue  the  manu- 
facture of  electric  water  heaters.  During  3  years  prior  to  1961,  several  such 
manufacturers^*  were  forced  out  of  business.  It  was  stated  that  at  that  time, 
no  competitor  offered  a  price  as  low  as  Fowler.^'  Tabulations  of  electric  water 
heater  sales  by  Fowler  to  all  Seattle  customers  from  January  1,  1964  through 
November  15,  1964  compared  to  prices  at  which  comparable  electric  water 
heaters  were  sold  to  favored  customers  show  price  differences  ranging  from  0 
to  30  %  with  the  great  bulk  of  price  differences  ranging  from  3%  to  8%  (SBF 
5448  Thru  5461 ) .  Pricing  to  Portland  wholesalers  for  drop  shipments  to  be  made 
outside  of  Oregon  revealed  out  of  state  shipments  were  priced  the  same  as  large 
purchases  in  Portland  by  these  purchasers  and  that  wholesalers  who  were  not 
making  drop  shipments  received  less  favorable  prices.  Price  differences  indi- 
cated by  the  invoices  ranged  from  2.3%  to  15.5%.  (PPF.  156) 


»  Dezler  Exhibits  1  and  2  (PGF). 

1°  Seattle  office  report  May  19,  1966  (PPF.  p.  152). 

u  D  &  B  Report  June  28,  1966  ACD,  p.  5  (PGF). 

12D&B  Report  Jan.  10,  1966  ACD,  p.  2  (PGF). 

"  D  &  B  Report  June  8,  1966  ACD,  p.  5  (PGF) . 

"  TBF,  p.  5576. 

1=  TBF,  p.  5539. 

18  TBF,  p.  291  Pearl  Exhibit  10. 

"  TBF.  p.  43,  p.  291. 
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Northern's  manager  said  he  thought  that  Fowler,  who  had  35%  to-  40%  of 
the  market  and  National  who  also  had  35%  to  40%  with  the  remaining  20%-  to 
30%  split  among  the  other  companies  ^'^  were  trying  to  get  all  of  the  electric  water 
heater  business  and  attempting  to  monopolize  the  Northwest  market.^* 

It  was  reported  that  in  1957  or  1958,  the  Chairman  of  the  Board  of  Republic 
Transcon  boasted  he  intended  to  be  the  largest  water  heater  manufacturer  in 
the  world,  and  it  was  observed  he  had  apparently  achieved  his  aim.""  In  1960 
there  were  about  150  manufacturers  of  electric  water  heaters  in  the  U.S. 
Presentl.v  only  about  28  have  an  impact  on  the  industry  and  it  is  exi>ected  10  or 
12  more  will  withdraw  fi'om  the  industry  in  the  next  year  or  two." 

Fowler's  gross  sales  in  1960  were  $2,334,182  and  were  $4,000,000  for  the  year 
ending  December  31,  1965."  Trade  areas  of  Fowler  include  Oregon,  Washington, 
Idaho,  Western  Montana  and  British  Columbia.^''  Fowler's  parent  company.  Re- 
public Transcon  had  total  sales  of  $34,966,434  for  1962.  In  addition  to  its  sub- 
sidiary Fowler,  Republic  Transon  had  gas  water  heater  plants  in  various  parts 
of  the  country ;  its  total  assets  as  of  December  31,  1962  were  $22,840,882.  Fowler 
has  submitted  selling  at  different  prices  to  various  customers  in  the  Seattle 
and  Portland  areas;  ^^  two  price  lists  were  maintained  simultaneoi;sl.v,  one  with 
lower  prices  for  large  distributors.^  Unfavored  purchasers  felt  the  effect  of  dis- 
criminations and  th^re  was  actual  and  potential  injury  to  non-favored  pui*- 
chasers.  Price  was  considered  important  and  made  a  considerable  difference 
competitively  in  1964 ;  customers  discounted  bills  whenever  they  could.^  Non- 
favored  purchasers  in  Portland  and  Seattle  reported  competition  in  the  sale  of 
electric  hot  water  heaters  was  sharp.^' 

The  supplementary  investigation  by  the  Seattle  office  found  that  effects  from 
discriminatory  pricing  practices  both  on  the  primary  and  secondary  levels  of 
competition  resulted  from  practices  and  policies  pursued  by  Fowler,  under  the 
domination  and  control  of  Republic  Appliance  Corp.,  Republic  Transcon,  and 
since  its  acquisition  in  1965,  by  Briggs.  It  was  found  that  Fowler  dominated 
the  electric  water  heater  industry  in  the  Pacific  Northwest  and  had  obtained 
a  position  of  dominance  because  of  its  pricing  practices  while  under  the  control 
of  Republic  Appliance,  Republic  Transcon  and  Briggs. 

On  March  22,  1962  a  representative  of  the  Seattle  office  proposed  recommenda- 
tion of  Assurance  of  Voluntary  Compliance  if  Fowler  would  submit  such  assur- 
ance. Concern  was  shown  by  Fowler's  counsel "'  of  the  effect  of  such  assurance 
on  pending  private  litigation  involving  treble  damages  in  which  proposed  re- 
spondent was  the  defendant.'^  Because  of  Fowler's  reluctance  to  furnish  assur- 
ances of  compliance  the  Seattle  office  forwarded  its  final  report  recommending 
complaint  for  violation  of  section  2  ( a )  .^° 

IV.  Private  litigation  v.  proposed  respondent 

The  decision  in  a  treble  damage  suit  by  non-favored  customers  found  that  pro- 
posed respondent  Fowler  was  in  violation  of  15  U.S.C.  §  13,  for  discriminating 
in  the  sale  in  interstate  commerce  of  products  of  like  grade  and  quality  by  selling 
them  at  the  same  time  to  Keller  Supply,  Rosen  and  Mesher  and  to  the  plaintiffs 
at  different  prices  without  justification ;  that  these  prices  discriminations  may 
have  been  to  substantially  lessen  or  injure  competition  among  competitors  of 
defendant  as  well  as  competition  among  plaintiff  and  Fowler's  codefendants 
and  their  competitors.^^  The  court  found  that  as  a  result  of  the  violations  plain- 
tiffs have  been  damaged  in  the  amount  of  $8,540.60.  This  amount  was  trebled 
pursuant  to  15  U.S.C.  §  15  and  plaintiffs  were  awarded  $25,621.80  with  costs 
and  attorney's  fees. 


15  TBF,  p.  20?,. 

i»  TBF.  p.  2fll  and  p.  292. 

20  TBF,  p.  4.S4. 

21  TBF,  p.  4180. 

22  TBF.  p.  21. 

23  D  &  B  Report  June  20,  1966  (PGF). 
2*  TBF,  p.  107. 

25  TBF,  pp.  133,  146,  Exhibits  92  and  93. 
2«  TBF,  pp.  5.530,  .5536. 
2'  TBF,  pp.  5524,  5537,  5570. 

23  TBF,  p.  5466.  Proposed  respondent's  attorney  was  John  Sinsheimer,  Esq.  of  the  law 
firm  of  Koenijrsberg,  Brown  &  Sinsheimer,  Seattle,  Washington. 
2«  TBF,  p.  605. 

30  Memo  dated  Oct.  23,  1966  Seattle  office. 

31  U.S.  Disfriet  Court  for  the  Western  District  of  Washington.  Northern  Division. 
H.  H.  Gorlick  and  Morris  Gorlick,  copartners,  d/b/a  Thritfy  Supply  Co.,  et  al..  Plaintiffs  v. 
Fowler  Mfg.  Co.,  ot  al.,  defendants  Civil  Action  6312  (PGF). 
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V.  Submission  of  voluntary  compliance 

In  the  course  of  the  investigatiou  proposed  respondents,  through  legal  counsel, 
submitted  a  letter  of  voluntary  compliance  signed  by  Carl  J.  Strutz,  President 
and  General  Manager  of  Fowler  Mfg.  Co.  and  Sash  A.  Spencer,  President  of 
Briggs  Mfg.  Co.,  requesting  the  Commission  to  accept  these  assurances  in  the 
disposition  of  the  matter  by  a  letter  ^-  assuring  the  Commission  that  proposed 
respondents  do  not  intend  to,  nor  will  they  sell  at  prices  differentials,  unless 
such  differentials  reflect  a  savings  in  cost  in  the  manufacture,  sale  or  delivery  of 
the  product  in  question  to  the  said  customer,  meeting  of  a  competitive  price,  or 
sales  resulting  from  changed  conditions  affecting  the  market  for,  or  the  market- 
ability of  the  product,  such  as  deterioration  or  obsolescence.  Proposed  respond- 
ents state  they  will  not  grant  any  differentials  which  lessen  competition  in  the 
resale  of  their  products. 

VI.  Financial  status  of  proposed  respondents 

The  1965  merger  between  Briggs  and  Republic  Transcon  resulted  in  a  much 
larger  organization  in  terms  of  volume,  but  tangible  equity  did  not  increase 
proportionately  and  sizeable  losses  occurred  in  1965  and  the  first  nine  months  of 
1966  resulting  in  a  highly  extended  financial  condition.^  In  July  1966  nineteen 
large  trade  creditors  with  claims  of  over  $4.6  million  agreed  to  a  moratorium  in 
which  creditors  would  be  paid  over  the  next  3%  years;  a  large  stockholder 
loaned  an  additional  $3  million  on  a  long  term  basis  and  agreed  to  a  cessation 
of  payments  on  previously  existing  loans  until  moratorium  creditors  had  been 
paid.  A.  number  of  management  and  operational  changes  have  been  instituted  in 
an  attempt  to  improve  results.^* 

The  President  of  Briggs  in  a  press  release  announced  that  Briggs  had  lost 
substantially  more  than  $6,358,332  for  the  fiscal  year  ended  December  31,  1966. 
The  loss  was  attributed  to  the  building  decline  and  included  significant  adjust- 
ments in  inventory,  receivables,  equipment  and  substantial  write-downs  related 
to  the  disposition  of  idle  plants  and  extraneous  businesses  sold.  He  said  that 
operations  in  the  first  half  of  1967  continued  to  be  unprofitable.^  Subsequently 
a  Dun  &  Bradstreet  notice  dated  September  21,  1967  stated  that  final  audited 
results  for  the  year  ended  December  31,  1966,  indicated  a  loss  of  $10,9.57,981.^'^ 

Conclusion 

Due  to  the  changes  in  management  in  Briggs,  its  financial  situation  and  the 
decision  for  treble  damages  to  non-favored  customers  against  Fowler,  it  is  the 
opinion  of  this  Bureau  that  the  public  interest  will  be  fully  safeguarded  by 
accepting  proposed  respondents'  assurances  of  discontinuance.  Since  Fowler,  the 
subsidiary,  which  has  engaged  in  the  transactions  questioned  in  this  investiga- 
tion, indicated  in  the  assurance  of  voluntary  compliance  that,  it  agrees  to  an 
examination  of  its  books  and  records  upon  request  to  determine  the  extent  of 
compliance  with  the  assurance,  and  the  assurance  provides  merely  verbal  assur- 
ances, it  is  recommended  that  a  spot  check  investigation  of  proposed  respondents 
be  conducted  within  a  period  of  one  year  from  the  date  of  the  acceptance  of 
the  assurance  of  compliance  if  it  is  accepted  by  the  Commission. 

Delay  in  processing  this  matter  was  due  to  the  reassignment,  transfer  and 
engagement  in  the  trial  and  consideration  of  other  matters  by  attorneys  who 
had  been  assigned  to  this  case. 

Recommenda  t  ion 

It  is  accordingly  recommended  that  proposed  respondents  offer  of  voluntary 
compliance  be  accepted  on  a  non-adjudicatory  basis  pursuant  to  Rule  2.21  of 
the  Commission's  General  Procedures  and  Rules  of  Practice,  without  prejudice 
to  the  right  of  the  Commission  to  reoi^en  same  at  some  future  date  shoidd 
circumstances  so  warrant  and  that  this  file  remain  closed.  It  is  further  recom- 
mended that  closing  letters  be  sent  to  proposed  respondents,  but  in  view  of  the 
length  of  time,  it  is  recommended  that  no  closing  letter  be  sent  to  applicant. 

It  also  is  recommended  that  a  spot  check  be  undertaken  within  one  year  from 
thte  date  of  acceptance  of  assurance  of  compliance  to  determine  whether  or  not 


32  Letter  dated  June  13.  1967  submitting  assurance  of  voluntary  compliance. 
33D&BReport  July  27,  1967  (PGF>. 
3*  D  &  B  Report  August  14,  1967  (PGF) . 

35  D  &  B  Report  August  14,  1967  (PGF) . 

36  D  &  B  Report  September  21,  1967  (PGF) . 
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proposed    respondent    has    in    fact    discontinued    engaging    in    discriminatory 
practices  in  tlie  sale  of  electric  hot  water  heaters. 
Respectfully  submitted, 

Ida  I.  Kloze, 

Trial  Attorney. 
Approved  January  25, 1968. 

Francis  C.  Matee, 
Chief,  Division  of  Discriminatory  Practices. 

Cecil  G.  Miles, 
Acting  Director,  Bureau  of  Restraint  of  Trade. 

KOENIGSBERG,    BROWN    &    SiNSHEIMER, 

Attorneys  at  Law, 
Seattle,  Wash.,  July  19,  1967. 
Ue  File  No.  601-0030 

Federal  Trade  Commission, 
Washington,  D.C. 

Attention :  Lewis  F.  Depro,  Trial  Attorney,  Division  of  Discriminatory  Practices 

Gentlemen  :  The  undersigned  is  writing  as  counsel  for  Fowler  Manufacturing 
Company,  of  Portland,  Oregon. 

We  enclose  form  of  voluntary  assurance  letter  on  behalf  of  our  client,  executed 
both  by  Carl  J.  Strutz,  as  President  of  Fowler  Manufacturing,  an  Oregon  cor- 
poration, and  by  S.  A.  Spencer,  President  of  Briggs  Manufacturing  Comi)any. 
This  dual  form  of  execution  is  in  conformance  with  the  suggestions  and  requests 
stated  in  your  correspondence  of  May  17, 1967. 

Thank  you  for  your  many  courtesies  extended  to  our  client  by  way  of  defini- 
tion as  to  the  purpose  of  your  inquiry,  and  the  rationale  supporting  your  request 
that  voluntary  assurance  be  executed  by  a  responsible  officer  of  Briggs  Manu- 
facturing. 

Yours    very  truly, 

W.  John  Sinsheimer. 

Enclosure. 


Fowler  Manufacturing  Company, 

Portland,  Oreg.  June  13,  1967. 
Re  Voluntary   assurance  on   behalf  of  Fowler   Manufacturing   Company 

Mr.  Lewis  F.  Depro 

Trial  Attorney,  Division  of  Discriminatory  Practices,  Federal  Trade  Cfimmission, 
Washington,  D.C. 

Gentlemen  :  This  is  to  state  that  I,  Carl  J.  Strutz,  am  the  President  and 
General  Manager  of  the  Fowler  Manufacturing  Company  (referred)  to  here- 
inafter as  "Fowler"),  an  Oregon  corporation  and  a  wholly-owned  subsidiary 
of  Briggs  Mfg.  Co.,  a  Michigan  corporation. 

Briggs'  address  is :  6600  East  15  Mile  Road,  Warren,  Michigan  :  and.  Fowler's 
address  is  :  2545  S.  E.  Gladstone  Street  (P.O.  Box  42038),  Portland,  Oregon. 

Briggs  acquired  all  of  the  stock  of  the  Fowler  Manufacturing  Company  on 
October  19,  1965,  and  Republic-Transcon  Industries,  Inc.,  a  former  Michigan 
corporation  and  former  parent  of  Fowler,  was  dissolved  on  December  31,  1965. 

Fowler  is  and  has  been  for  many  years  a  manufacturer  of  electric  water 
heaters.  It  sells  this  product,  as  well  as  gas  water  heaters  procured  from  other 
divisions  of  Briggs,  principally  in  the  northwestern  United  States.  Fowler's 
only  office,  and  manufacturing  facility,  is  located  in  Portland,  Oregon. 

This  letter  is  submitted,  pursuant  to  Section  1.21  of  the  Federal  Trade  Com- 
mission's Rules  of  Practice,  as  assurance  of  voluntary  compliance.  It  is  under- 
stood that  the  Commission  is  in  no  way  bound  hereby  as  to  its  action  in  this 
matter. 

In  the  course  of  its  business,  Fowler  Manufacturing  Company  has  sold,  at 
various  times  and  at  different  prices,  electric  water  heaters  of  like  grade  and 
quality  to  wholesaler  customers  in  Seattle,  Washington,  during  the  period  Janu- 
ary 1,  1964  through  approximately  November  15,  1964.  These  customers  were  in 
competition  with  each  other  in  the  re-sale  of  electric  water  heaters,  and  the  Fed- 
eral Trade  Conimi.'^sion  personnel  has  pointed  out  that  such  price  differentials 
may  be  in  violation  to  Section  2(a)  of  the  Robinson-Patman  Amendment  to  the 
Clayton  Act. 
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The  purpose  of  this  communication  is  to  assure  the  Federal  Trade  Commission 
that  the  Fowler  Manufacturing  Company  does  not  intend  to,  nor  will  it,  sell  at 
price  differentials,  unless  such  differentials  reflect  a  savings  in  cost  in  the  manu- 
facture, sale  or  delivery  of  the  product  in  question  to  the  said  customer,  meet- 
ing of  a  competitive  price,  or  sales  resulting  from  changed  conditions  affecting 
the  market  for,  or  the  marketability  of  the  product,  such  as  a  deterioration  or 
obsolescence. 

Further,  the  Fowler  Manufacturing  Company  will  not  grant  any  price  dif- 
ferentials which  lessen  competition  in  the  re-sale  of  such  product. 

Fowler  agrees  to  allow  an  examination  of  its  books  and  records,  upon  request, 
to  determine  the  extent  of  compliance  with  the  foregoing  assurance. 

This  stiitement  is  for  settlement  purposes  only,  and  does  not  constitute  admis- 
sion that  the  questioned  acts  or  practices  were  unlawful.  It  is  understood  that  if 
accepted  by  the  Commission,  this  assurance  may  be  placed  on  the  public  record, 
and  may  be  given  such  additional  publicity  as  tiie  Commission  considers  ap- 
propriate. 

Briggs  MiHiufacturing  Company,  as  the  100%  parent  of  Fowler,  joins  in  this 
letter  of  assurance  of  voluntary  compliance  insofar  as  the  sale  and  distribution 
of  electric  water  heaters  by  Fowler  is  concerned,  by  agreeing  that  such  products 
will  not  be  sold  at  price  differentials  unless  justified  as  provided  by  the  amended 
Clayton  Act,  and  that  such  assurances  will  extend  to  any  successor  company  of 
Fowler,  providing  Briggs  owns  controlling  stock  interest  in  such  successor  com- 
pany, to  cover  the  business  now  being  conducted  under  the  name  of  Fowler, 
although  it  may  be  subsequently  continued  under  some  other  name. 
Very  truly  yours, 

Fowler  Manufacturing  Company, 
Carl  J.   Strutz. 

President  and  General  Manager. 
Briggs  Manufacturing  Company, 
By  S.  A.  Spencer. 


Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  B.C. 
Re  Republic  Appliance  Corp.,  now  Briggs  Manufacturing  Co..  File  No.  601  0030. 
Mr.  Sash  A.  Spencer, 
President,  Briggs  Manufacturing  Co., 
Warren,  Mich. 

Dear  Mr.  Spencer  :  The  Commission  has  conducted  an  investigation  involving 
your  company's  alleged  violation  of  Section  2(a)  of  the  amended  Clayton  Act. 
and  Section  5  of  the  Federal  Trade  Commission  Act,  through  alleged  unlawful 
pricing  practices  in  connection  with  the  sales  of  electric  hot  water  heaters. 

On  the  basis  of  the  assurances  in  your  letter  dated  June  13,  1967,  that  the  prac- 
tices which  were  under  investigation  have  been  discontinued,  the  matter  has  been 
clo-sed  pursuant  to  Section  2.21  of  the  Commission's  Procedures  and  Rules  of 
Practice,  dealing  with  voluntary  compliance.  The  Commission  may  at  any  time 
take  such  further  action  as  the  public  interest  may  require. 
Sincerely, 

Joseph  "W.  Shea, 
Secretary  and  Congressional  Liaison  Officer. 


August  22,  196S. 

Re  New  York  American  Beverage  Co.,  File  No.  671  0159. 

From  :  James  M.  Nicholson. 

To :  Comm.  Dixon  ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones ;  Secretary 
(J.  Kuzew)  ;  General  Counsel;  Program  Review  Ofiicer;  Bur.  of  Economics; 
Bur.  of  Restraint  of  Trade ;  Bur.  of  Deceptive  Practices ;  Bur.  of  Industry 
Guidance ;  Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Execu- 
tive Director ;  Bureau  of  Field  Operations. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 
See  attached  memorandum. 

.36-138— 70— vol.  3 103 
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Memorandum 

August  22,  1968. 
To :  Commission. 
From :  James  M.  Nicholson. 
Subject :  New  York  American  Beverage  Co.,  File  No.  671  0159. 

The  respondent  here  sells  its  soft  drinks  solely  to  retailers  located  within  the 
State  of  New  York,  some  of  which  apparently  received  promotional  and  other 
assistance  while  others  did  not.  Respondent  also  sells  the  extract  and  certain 
beverages  to  Royal  Crown,  an  independent  bottler  in  New  Jersey  and  the  extract 
only  to  Little  Rock  Spring  Water  Co.,  an  indei)endent  bottler  in  Connecticut. 
Both  of  these  bottlers  resell  to  retailers  in  their  states  and  the  evidence  estab- 
lishes that  both  are  truly  independent  franchisees  and  that  no  indirect  customer 
relationship  exists  between  their  retailer  customers  and  respondent.  Therefore, 
the  staff  concludes  that  the  alleged  discriminations  between  retailers  do  not 
come  under  Sections  2  (a)  and  (d)  of  the  Clayton  Act,  as  amended. 

I  concur.  Further,  while  the  staff  did  not  inquire  into  the  que.'-tion  of 
injury  to  competition  due  to  the  jurisdictional  aspects,  it  does  not  appear  that 
the  Fred  Meyer  doctrine  would  Imve  application  to  this  situation  as  it  is  not 
likely  that  competition  exists  between  the  retailers  located  in  New  York  and 
those  located  in  New  Jersey  and  Connecticut.  Were  it  otherwise,  a  very  intriguing 
application  of  the  Fred  Meyer  principle  would  be  involved  to  establish  juris- 
diction where  none  existed  before.  I  do  not,  however,  think  the  existence  of 
ceoupetition  among  these  retailers  in  the  sale  of  soft  drinks  is  sufBciently  proba- 
ble to  warrant  further  investigation  along  those  lines. 

I  therefore  move  approval  of  the  staff  recommendation  that  this  matter 
be  closed  and  that  no  closing  letters  be  sent. 

Memorandum 

July  23,  1968. 
To :  Commission. 
From :  Austin    H.    Forkner,    Attorney,    Division    of   Discriminatory   Practices. 

Bureau  of  Restraint  of  Trade. 
Subject:  File  No.  671  0159,  New  York  American  Beverage  Co. 

Closing  Recommended:  InsuflBcient  evidence  of  Jurisdiction. 

Charge:  Sections  2  (a)  and  (d)  of  the  Clayton  Act,  as  amendetl. 

Commodity:  Soft  drink  beverages. 

Application  for  complaint  in  this  matter  was  forwarded  to  the  Commission 
by  Richard  A.  Dice,  Esq.,  of  Cheshire,  Connecticut  on  July  27,  1966  on  behalf 
of  his  client,  Cott  Corporation,  against  whom  a  Consent  Order  had  been  entered 
by  the  Commi-ssion  on  March  23,  1966  (Docket  No.  C-1052)  under  Section  2(d) 
of  the  Clayton  Act,  as  amended.  The  applicant  alleged  that  the  proposed  respond- 
ent was  engaging  in  discriminatory  pricing  and  allowance  practices  in  the 
"New  York  market"  (PGF,  p.  1). 

Since  the  proposed  respondent  herein  and  White  Rock  Corporation,  against 
whom  Cott  Corporation  was  also  the  applicant  in  a  related  matter  (File  No. 
671  0171),  were  located  in  New  York  City,  the  memorandum  of  this  office  of 
January  19,  1967  directed  that  the  jurisdictional  question  of  interstate  com- 
merce be  investigated  thoroughly  at  the  beginning  of  the  instant  investigation 
before  developing  facts  on  primary  or  secondary  injury  or  reduced  sales  volume. 

The  proposed  respondent,  through  its  wholly  owned  subsidiary,  SCE  Bever- 
age Corporation,  acquired  the  Hoffman  Beverage  Company  on  June  3.  1966 
after  the  latter  had  been  adjudicated  bankrupt  by  the  United  States  District 
Court  for  the  Eastern  District  of  New  York.  The  applicant  claimed  that  the 
discriminatory  practices  with  respect  to  Hoffman  brand  beverages  were  being 
continued  by  the  proposed  respondent.  In  addition  to  Hoffman  Beverages,  the 
proposed  respondent  also  bottled  and/or  sold  other  soft  drink  beverages  under 
various  franchise  agreements  (TBF,  pp.  8-9). 

The  attoniey  in  charge  of  this  investigation  reports  (pp.  3,  4)  that  there  was 
no  indication  by  any  of  his  informants  that  the  New  York  American  Beverage 
Co.,  Inc.  and  its  New  Jersey  franchisee  were  anything  other  than  distinct  and 
separate  operations  (both  of  the  above  allegations  to  the  contrary,  notwithstand- 
ing). The  specifics  relating  to  the  said  franchise  arrangements  are  contained  in 
proposed  respondent's  prospectus,  dated  Feb.  2,  1967  (TBF.  p.  14)  and  the  Hoff- 
man License  and  Franchise  (New  Jersey  territory)  (TBF,  pp.  151-158). 
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For  example,  the  headquarters  buyer,  John  P.  Wallace,  of  the  Great  Atlantic 
&  Pacific  Tea  Co.,  Inc.  explained  the  procedure  on  all  promotions  of  Hoffman 
beverages  (TBF  51,  52)  which  was  the  same  for  all  suppliers.  The  supplier  was 
required  to  obtain  approval  from  him  to  have  the  product  or  promotion  author- 
ized throughout  the  A&P  chain.  After  such  approval,  the  suppliers'  salesmen 
directly  contacted  the  individual  A&P  store  managers  in  order  to  solicit  orders. 

In  the  case  of  Hoffman  beverages  the  distribution  was  divided  so  that  the 
New  York  American  Beverage  Company  sold,  promoted  and  delivered  Hoffman  in 
New  York  City  and  the  Royal  Crown  Beverage  Company  of  Newark,  Inc.  sold, 
promoted  and  delivered  Hoffman  in  New  Jersey.  According  to  informant  Wallace, 
both  New  York  American  and  Royal  Crown  wrote  to  him  .separately  with  resi)ect 
to  their  respective  promotional  oft'ers.  Letters  in  the  file  confirm  these  separate 
offerings  (TBF,  53-67).  Each  company  billed  A&P  separately.  Several  other  inter- 
views with  other  buyers  conducted  by  the  Attorney-Examiner  confirm  the  same 
general  procedure  (TBF,  68-81). 

Although  the  instant  investigation  did  not  reach  the  point  of  determining  the 
existence  of  discrimination  or  injury,  proposed  respondent's  officials  admitted 
that  their  method  of  notifying  retail  customers  within  the  New  York  market 
area  of  the  availability  of  various  promotions  may  have  been  such  that  the 
actual  language  used  and  the  exact  dates  of  notification  were  not  identical  for 
all. 

However,  propo.sed  respondent's  president  and  attorney  maintained  that  after 
the  instant  matter  was  brought  to  their  attention,  a  thorough  examination  of 
the  procedures  for  implementing  promotions  was  made  and  that  as  a  result  cer- 
tain steps  were  taken,  such  as  the  use  of  a  form  letter  of  notification,  in  order 
to  insure  that  all  retailers  would  be  advised  of  the  availability  of  proposed 
respondent's  promotions  at  the  same  time  (TBF,  pp.  83-85,  108).  ProiX)sed  re- 
spondent's attorney  offered  a  voluntary  letter  of  assurance  to  the  above  effect, 
submitted  by  proposed  respondent's  president  (TBF,  pp.  159-160). 

The  investigation  shows  that  the  only  retailer  customers  to  whom  respondent 
made  direct  sales  of  its  Hoffman  brand  beverages  were  located  within  the  state 
of  New  York,  and  therefore  the  transactions  complained  of  on  the  part  of  pro- 
posed respondent  wei'e  not  actually  in  interstate  commerce.  Thus,  the  alleged 
discriminations  between  retailers  do  not  come  under  Sections  2  (a)  and  (d) 
of  the  Clayton  Act,  as  amended.  (See  Coca  Cola  Bottling  Co.  of  New  York,  Inc., 
Docket  6594,  54  FTC  1092  ( 1958) . ) 

Furthermore,  the  files  show  no  evidence  of  either  the  exercise  of  such  control 
by  proposed  respondent  over  its  New  Jersey  and/or  Connecticut  bottlers  of  a 
sufficient  nexus  between  the  proposed  respondent  and  the  bottlers'  retail  custom- 
ers to  warrant  a  conclusion  that  said  retail  customers  were  the  indirect 
customers  of  proposed  respondent  (See  Kraft-Phenix  Cheese  Corp.,  Docket  2935 
(1937)  ;  Frank  G.  Shattuck  Co.,  Docket  7743  (1964) ). 

The  attorney  who  investigated  this  matter  concluded  that  the  subject  matter 
of  the  instant  application  for  complaint  was  not  within  the  jurisdiction  of  the 
Federal  Trade  Commission  because  of  the  lack  of  the  requisite  transactions  in 
interstate  commerce.  This  ofiice  agrees  with  that  conclusion. 

In  view  of  the  foregoing,  it  is  recommended  that  the  matter  be  closed  without 
prejudice  to  the  right  of  the  Commission  to  reopen  if  and  when  warranted  by 
the  facts. 

Suggested  closing  letters  to  the  applicant  and  the  proposed  respondent  are  not 
required  under  Section  6-051. 14E,  Sub.section  (4)  of  the  Administrative  Manual 
because  of  a   lack  of  jurisdiction.   Further,  the  applicant  has  not  made  any 
further  inquiries  to  the  Commission  since  the  original  complaint  was  filed. 
Respectfully  submitted, 

Austin  H.  Forkneb, 
Attorney,  Division  of  Disri minatory  Practices. 

Francis  C.  Mayer, 
Chief,  Division  of  Discriminatory  Practices. 
Wilmer  L.  Tinley, 
Assistant  Director,  Bureau  of  Restraint  of  Trade. 

Cecil  G.  Miles, 
Director,  Bureau  of  Restraint  of  Trade. 
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September  12,  1968. 

Re  Gross  Auto  Electric,  Inc.  (Advisory  Opinion)  File  No.  693  7024. 

From  :  James  N.  Nicholson. 

To :  Commissioner  Dixon,  Secretary  J.  Kuzew,  General  Counsel,  Program  Review 
Officer ;  Bureau  of  Economics ;  Bureau  of  Restraint  of  Trade ;  Bureau  of 
Deceptive  Practices ;  Bureau  of  Industry  Guidance ;  Bureau  of  Textiles  and 
Furs ;  Executive  Director ;  Assistant  Executive  Director. 

I  move  that  this  be  treated  as  a  non-agenda  matter,  and  that  the  staff  recom- 
mendation, in  which  I  concur,  be  approved. 

See  attached  Memorandum. 

Memorandum 

September  12,  1968. 
To :  Commission. 
From  :  James  M.  Nicholson. 
Subject :  Gross  Auto  Electric,  Inc.,  File  693  7024. 

Simply  stated,  the  question  posed  by  this  advisory  opinion  request  is  whether 
an  automotive  parts  rebuilder  can  legally  himself  pick  up  used  cores  from  the 
jobber  customers  of  his  warehouse  distributors  when  that  function  is  allegedly 
normally  performed  by  the  distributors.  The  staff  concludes  that  he  can,  but  that 
this  would  be  the  rendering  of  a  service  in  connection  with  the  processing,  han- 
dling or  sale  of  a  commodity  and  hence  must,  under  Section  2(d)  be  made  avail- 
able to  all  competing  distributors  on  proportionally  equal  terms.  The  staff  further 
concludes  that  because  of  the  factual  uncertainties  surrounding  the  exact  rela- 
tionship between  the  parties,  it  cannot  tell  for  certain  whether  the  service  is  in 
fact  performed  for  the  distributor  or  the  jobber  and,  if  the  latter,  it  must  be  made 
available  to  all  competing  jobbers. 

While  I  have  no  quarrel  with  the  views  and  conclusions  expressed  by  the  staff, 
insofar  as  they  go,  I  am  not  convinced  that  this  inquiry  has  yet  reached  a  stage 
where  it  is  ripe  for  an  opinion.  As  the  staff  notes,  there  are  several  unresolved 
questions  and  the  rebuilder  requesting  the  opinion  has  been  unaccountably  vague 
in  his  responses  thereto.  Who  better  than  he  should  know  the  answers  to  these 
questions,  the  absence  of  which  has  led  the  staff  to  prepare  an  opinion  which  is 
itself  somewhat  vague  as  to  how  the  Commission  would  view  the  situation. 
Further,  the  rebuilder  has  not  himself  submitted  a  detailed  outline  of  the  pro- 
posal he  intends  to  adopt  beyond  the  submission  of  a  communication  to  jobbers 
from  a  distributor  which  contains  references  to  the  fact  that  a  competing  re- 
builder will  pick  up  used  cores  from  the  jobbers.  All  we  know  at  this  stage  is  that 
the  rebuilder  will  pick  up  cores  if  the  Commission  does  not  regard  the  practice 
as  illegal. 

I  think  we  will  need  to  know  not  only  the  answers  to  the  questions  discussed 
by  the  staff",  but  also  more  about  the  nature  of  the  rebuilder's  present  practices 
with  respect  to  used  cores  and  more  about  the  program  he  intends  to  put  into 
effect  concerning  which  he  desires  an  opinion.  I  move  the  matter  be  returned  to 
the  staff  for  further  development  along  these  lines. 

Memorandum 

August  19,  1968. 
To :  Commis.sion. 

From  :  Paul  A.  Jamarik,  Attorney-Adviser,  Division  of  Advisory  Opinions,  Bu- 
reau of  Industry  Guidance. 
Subject:  File  No.  693  7024,  Gross  Auto  Electric,  Inc.,  Pinconning,  Mich. 

Request  for  Advisory  Opinion  re  Legality  of  Manufacturer  Picking  Up  Old 
Cores  from  the  Jobber,  a  Function  Allegedly  Performed  by  the  Warehouse 
Distributor. 

Statute  :  Section  2(e)  of  the  amended  Clayton  Act. 

Recommendation :  Practice  be  approved  if  it  otherwise  meets  the  require- 
ments of  Section  2(e). 

The  above-named  company  is  a  rebuilder  of  generators,  starters  and  alter- 
nators for  use  in  the  automotive  replacement  market.  With  anual  sales  approxi- 
mating .$100,000,  its  principal  marketing  area  is  in  the  State  of  Michigan  with 
a  very  small  percentage  of  sales  being  made  in  Indiana  and  Ohio. 
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The  rebuilding  and  sales  of  the  three  aforementioned  automotive  replace- 
ment parts  involves  the  exchange  of  the  old  unit  being  replaced,  which  is  referred 
to  as  the  "old  core."  This  enables  the  rebuilder  to  reuse  various  parts,  primarily 
the  casing,  in  the  rebuilding  process.  This  means,  of  course,  that  the  old  cores 
must  be  transported  from  the  jobber  back  to  the  manufacturer  and  this  function, 
we  are  advised,  is  normally  performed  by  the  warehouse  distributor.  It  is  this 
transiM)rtation  of  the  old  cores  from  the  jobber  to  the  manufacturer  which 
prompted  this  request  for  an  advisory  opinion. 

According  to  the  requesting  party,  it  is  the  warehouse  distributor's  job  to 
transport  the  old  cores  from  the  jobber  to  the  manufacturer.  But  at  least  one 
warehouse  distributor  (Michigan  Parts  Warehouse,  402  East  Carroll,  South 
Bend,  Indiana)  is  having  the  manufacturer  (Automotive  Armature  Co.,  Inc., 
of  Alooresville,  Indiana)  perform  this  function.  It  is  the  requesting  party's  posi- 
tion that  this  function  should  be  performed  by  the  warehouse  distributor,  and 
that  the  rebuilder  in  this  case  (Automotive  Armature  Co.,  Inc.)  is  performing 
rhis  function  as  a  wedge  to  gain  new  customers.  Without  citing  the  reasons, 
the  re(inesting  party  contends  that  such  a  practice  is  illegal  and  would  like 
to  see  it  stopped.  On  the  other  hand,  if  the  practice  is  legal  the  requesting 
party  would  like  to  be  so  advised  because  it  contemplates  engaging  in  the  same 
practice  for  competitive  reasons. 

If  the  problem  is  as  clear  as  indicated  above,  i.e.,  the  pick-up  service  is  in  fact 
actually  performed  by  the  warehouse  distributor  and  the  rebuilder  merely  acts 
as  a  substitute  for  the  warehouse  distributor  in  picking  up  the  old  cores  from  the 
jobber,  there  would  be  little  doubt  about  the  answer  to  the  problem.  Under  these 
circumstances,  the  propoi^ed  practice  would  be  lawful  as  long  as  it  is  performed 
iji  accordance  with  the  requirements  of  Section  2(e)  of  the  amended  Clayton 
Act.  This  provision  of  the  law  makes  it  unlawful  for  a  supplier  to  furnish  serv- 
ices connected  with  the  processing,  handling,  or  sale  of  a  commodity  to  one  pur- 
chaser upon  terms  not  accorded  to  all  competing  purchasers  on  proportionally 
equal  terms.  Although  we  have  not  been  able  to  locate  any  specific  precedent  on 
the  point,  it  is  our  helief  that  the  transportation  of  such  worn  and  defective 
automotive  parts  by  the  manufacturer  would  constitute  a  service  connected  with 
the  processing,  handling  and  sale  of  such  products,  as  contemplated  within  the 
purview  of  Section  2(e).  The  transportation  of  such  products  from  the  jobber  to 
the  manufacturer  is -a  service  which  is  normally  performed  by  the  warehouse 
distributor  and  is  an  es.^iential  factor  in  the  automotive  replacement  market  re- 
lating to  the  sale  of  rebuilt  parts.  Therefore,  even  though  the  manufacturer 
elects  to  transport  the  defective  parts  from  the  jobber  to  his  own  factory  for 
rebuilding,  it  is  still  a  service  nonetheless  which  is  connected  with  the  processing 
and  sale  of  automotive  parts  and  any  service  performed  in  this  regard  by  the 
manufacturerer  must  therefore  comply  with  the  requirements  of  Section  2(e). 

While  not  si)ecifically  in  point,  nevertheless  we  believe  that  the  consent  order 
in  Docket  C-22G,  Diaperwiie,  Inc.,  ct  al  (1962),  may  provide  some  helpful  guid- 
ance in  connection  with  this  matter.  In  that  case,  respondents  were  charged  with 
violating  Section  2(e)  because  they  furnished  a  sample  of  a  cleaning  compound 
"without  charge  and  with  freight  pre-paid"  to  some  customers  and  the  offer  was 
not  made  available  on  proportionally  equal  terms  to  all  competing  customers. 
Thus  we  believe  it  is  clear  that  the  case  involved  two  factors,  namely,  the  fur- 
nishing of  a  free  sample  and  the  payment  of  freight  costs  incurred  in  the  delivery 
of  the  free  sample.  Based  upon  the  above-quoted  language,  which  is  taken  from 
paragraph  nine  of  the  complaint,  we  think  it  is  reasonably  clear  that  the  Com- 
mission intended  to  treat  the  payment  of  the  freight  costs  of  the  free  samples 
as  a  service  within  the  scope  of  Section  2(e).  Under  these  circumstances,  there- 
fore, we  conclude  that  the  manufacturer  who  picks  up  old  cores  from  jobbers  and 
transports  them  back  to  his  factory  for  rebuilding  is  performing  a  lawful  service 
for  his  warehouse  distributor,  provided  he  accords  the  service  on  proportionally 
equal  terms  to  all  of  his  comi>eting  warehouse  distributors. 

But  neither  the  problem  nor  the  solution  is  quite  as  simple  as  has  been  indi- 
cated because  there  are  a  number  of  unanswered  questions  with  respect  to  our 
understanding  of  the  real  relationship  which  exists  hetween  the  rebuilder,  the 
warehouse  distributor  and  the  jobber.  Some  of  the  unanswered  questions  that 
we  have  not  been  able  to  resolve  in  a  telephone  conversation  with  the  requesting 
party  are:  Does  the  rebuilder  or  the  warehouse  distributor  grant  the  credit  for 
the  old  cores?  Does  the  rebuilder  place  a  limitation  on  the  number  of  old  cores 
which  may  be  returned?  Does  the  rebuilder  require  a  copy  of  the  jobbers' 
invoices? 
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In  addition  to  the  unanswered  questions,  the  requesting  party  submitted  the 
"return"  plan  of  a  warehouse  distributor  (Miehiana  Parts  Warehouse)  which  can 
be  interpreted  as  offering  its  jobber  customers  the  option  of : 

(1)  Allowing  the  rebuilder  to  pick  up  old  cores  without  qualification  ;  and 

(2)  Permitting  the  jobbers  to  return  the  old  cores  to  the  warehouse  dis- 
tributor, subject  to  various  specified  conditions. 

These  provisions  of  the  "return"  plan,  coupled  with  the  unanswered  questions 
outlined  in  the  preceding  paragraph,  merely  serve  to  emphasize  the  point  that 
the  exact  relationship  between  the  parties  has  not  been  clearly  delineated. 

In  the  absence  of  a  precise  understanding  of  the  factual  relationship  that 
exists  between  the  parties,  which  the  requesting  party  has  not  been  able  to 
clarify  for  us  we  believe  there  is  a  very  real  possibility  that  the  rebuilder  may 
in  fact  be  performing  the  service  for  the  jobber,  rather  than  for  the  warehouse 
distributor,  within  the  principle  enunciated  by  the  Supreme  Court  in  FTC  v. 
Fred  Meyer.  Inc.,  et  al.,  Docket  7492,  March  18,  1968.  If  such  is  the  case,  and 
we  believe  it  is  a  possibility  which  must  be  guarded  against  in  this  particular 
situation,  we  have  added  a  caveat  to  the  advisory  opinion  to  cover  the  problem. 
In  short,  we  have  added  a  phrase  which  requires  the  rebuilder  to  offer  the  pick- 
up service  to  all  comi>eting  jobber  customers  of  his  warehouse  distributor  on 
proportionally  equal  terms,  if  the  rebuilder  performs  this  service  for  one  of  his 
customer  jobbers. 

RECOMMENDATION 

Accordingly,  it  is  recommended  that  the  Commission  give  its  approval  to  the 
practice  in  question,  provided  it  otherwise  complies  with  the  requirements  of 
Section  2(e)   of  the  amended  Clayton  Act.  A  letter  to  this  effect  prepared  for 
the  Secretary's  signature  is  attached  hereto. 
Respectfully  submitted, 

Paul  A.  Jamabik, 
Attorney-Adviser,  Division  of  Advisory  Opinions, 

Bureau  of  Industry  Guidance. 
August  16, 1968. 

Approved. 

Hugh  B.  Helm, 
Chief,  Division  of  Advisory  Opinions, 

Bureau  of  Industry  Guidance. 
August  16, 1968. 

Chalmers  B.  Yarley, 
Director,  Bureau  of  Industry  Guidance. 
August  16,  1968. 

Concurrence. 

Peter  J.  Dias. 
{For  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices,  Bureau 

of  Restraint  of  Trade. ) 
August  16, 1968. 

Digest  approved  for  publication. 

William  F.  Jibb, 
Director,  Office  of  Information. 

Advisory  Opinion   Digest  No. • 


performing  pick-up   services  for  warehouse  distributor 

The  Commission  announced  today  it  had  rendered  an  advisory  opinion  to  a 
manufacturer  of  rebuilt  automotive  replacement  parts  concerning  the  legality  of 
certain  pick-up  services  which  the  manufacturer  intends  to  perform  and  which 
are  allegedly  performed  by  the  warehouse  distributor. 

Speciiically,  the  question  was  raised  as  to  the  permissibility  of  the  manu- 
facturer picking  up  and  hauling  old  cores  from  the  jobber  customers  of  the  ware- 
house distributor  back  to  the  manufacturer's  plant. 

In  the  oi)inion  which  was  rendered,  the  Commission  ruled  that  the  practice  in 
(luestion  would  be  lawful,  provided  it  is  a  service  which  the  rebuilder  renders  for 
the  warehouse  distributor  and  not  for  the  jobber.  Stating  that  the  practice  in 
(luestion  must  comply  with  the  requirements  of  Section  2(e)  of  the  amended 
Clayton  Act,  the  Commission  said  : 
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"This  provision  of  the  law  makes  it  unlawful  for  a  supplier  to  furnish 
services  connected  with  the  processing,  handling,  sale  or  offering  for  sale  of 
a  commodity  to  one  purchaser  upon  terms  not  accorded  to  all  competing  pur- 
chasers on  proportionally  equal  terms.  The  transportation  of  such  worn  and 
defective  parts  hy  the  manufacturer  would  constitute  a  service  connected 
with  the  processing,  handling  and  sale  of  rebuilt  automotive  products,  as  con- 
templated within  the  pur-siew  of  Section  2(e).  Under  these  circumstances, 
therefore,  the  Commission  is  of  the  opinion  that  the  manufacturer  who  picks 
up  old  cores  from  jobbers  and  transports  them  back  to  his  factory  for  rebuild- 
ing is  performing  a  lawful  service  for  his  warehouse  distributor,  as  long  as 
he  makes  the  service  available  on  proportionally  equal  terms  to  all  of  his 
competing  warehouse  distributors." 
On  the  basis  of  the  facts  presented,  it  was  not  absolutely  clear  to  the  Com- 
mission as  to  whether  the  service  is  one  which  is  in  fact  performed  for  the  ware- 
house distributor  or  the  jobber.  Because  of  this  uncertainty,  the  opinion  contained 
the  following  caveat : 

"If,  because  of  the  relationship  which  exists  between  the  parties,  the  serv- 
ice is  one  which  the  rebuilder  in  fact  performs  for  one  jobber,  then  the  law 
requires  the  rebuilder  to  offer  the  service  to  all  competing  jobbers  on  pro- 
portionally equal  terms." 
Note :  In  conformity  with  Commission  policy  concerning  publication  of  digests 
of  advisory  opinions,  this  news  release  is  the  only  material  of  public  record.  The 
advisory  opinion  itself  and  all  background  papers  are  confidential  and  are  not 
available  to  the  public. 

Gross  Auto  Electric,  Inc., 
Pinconning,  Mich.,  July  18, 1968. 
Federal  Trade  Commissioin', 
Washington,  D.C. 

Dear  Sir  :  I  would  like  to  have  your  ruling  pertaining  to  selling  to  a  ware- 
house distributor  and  yet  the  manufacturer  do  all  of  the  work  or  part  of  the 
work  for  the  warehouse  distributor.  An  example  of  this  is  selling  to  the  ware- 
house distributor  and  then  sending  the  factory's  own  truck  around  to  pick  up 
the  old  cores. 

We  sell  to  some  warehouse  distributors  and  have  been  approached  on  this 
same  program,  but  we  have  always  contended  that  it  has  been  against  the  fair 
trade  practice  to  do  this,  and  we  have  never  done  it. 

Enclosed  you  will  find  a  policy  of  the  program  set  up  by  Automotive  Armature 
Company,    Incorporated   of  Mooresville,    Indiana   who   is   doing   this.    If  it   is 
illegal,  I  would  like  to  see  it  stopped  immediately.  If  it  is  not  illegal,  please 
write  me  and  let  me  know. 
Yours  very  truly, 

Carlton  A.  Gross,  President. 
Enclosure. 

MiCHiANA  Parts  Warehouse 

SOUTH  BEND,  IND. 

To :  All  Jobbers. 

Subject :  Stock  Adjustments,  Defectives  and  Core  Returns. 

We  want  to  process  your  returns,  both  new  stock  and  cores,  as  quickly  as 
possible.  To  do  this  we  need  your  assistance.  By  following  the  requirements 
outlined  below  you  will  enable  us  to  process  your  returns  quickly  .and  accurately. 

NEW  STOCK 

A  jobber  who  buys  from  us  and  follows  our  inventory  suggestions  will  never 
lose  money  on  slow  moving  or  obsolete  merchandise.  To  insure  this,  a  designated 
month  has  been  established  for  the  return  of  each  line,  as  shown  on  the  enclosed 
schedule.  During  this  month,  we  will  accept  for  full  credit,  merchandise  our 
customers  wish  to  return — provided  the  return  is  written  up  on  our  invoice, 
prior  authorization  is  given  and  an  offsetting  order  is  received  at  the  time 
of  the  return.  If  a  jobber  is  buying  from  several  sources,  we  will  accept  a  re- 
turn of  up  to  3%  of  his  past  year's  purchases  on  a  no-handling  charge  basis. 
All  other  stock  returns  will  be  subject  to  a  handling  charge.  (This  policy  does 
not  apply  to  "changeover"  merchandise.  Changeover  policies  will  be  covered 
in  writing,  on  an  individual  basis  at  the  time  the  changeover  is  made. ) 
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DEFECTIVES 

Defectives  may  he  returned  to  the  warehouse  at  any  time.  No  prior  authoriza- 
tion is  required,  hut  we  must  he  furnished  a  copy  of  the  jobbers  invoice  listing 
the  defective  items,  and  all  defectives  must  he  tagged  or  boxed  so  as  to  be  easily 
ide7itified  by  part  number.  In  the  case  of  batteries,  they  must  be  tagged  with  the 
.iobber's  name  and  accompanied  by  the  manufacturers  warranty  form.  Merchan- 
di.'^e  whiih  is  to  be  repaired  and  returned,  such  as  equipment,  must  be  tagged 
with  the  jobber's  name. 

CORES 

We  will  accept  cores  for  credit  by  line  up  to  the  amount  purchased  from  us 
during  the  prior  twelve-month  period.  No  credit  will  be  given  for  excess  cores 
returned  to  us.  Please  keep  in  mind  that  stock  adjustments  directly  affect  the 
amount  of  cores  eligible  for  return. 

In  general,  all  core  returns  must  be  accompanied  by  a  copy  of  the  jobbers  in- 
voice listing  the  core  by  part  number  of  value.  Specific  core  return  requirements 
are  shown  on  the  attached  page.  We  will  attempt  to  process  all  core  returns 
made  by  the  20th  of  the  month  so  that  they  appear  on  the  month's  statement — 
core  returns  received  after  the  20th  of  the  month  will  appear  on  the  next  month's 
statement. 

Automotive  armature 

Cores  will  be  picked  up  at  least  once  a  month  by  the  factory  and  should  not  be 
returned  to  the  warehouse.  It  isn't  neces.sary  to  identify  them  in  any  way.  (When 
defectives  are  returned  to  the  factory,  they  should  be  plainly  marked.) 

Accurate 

Customers  handling  Automotive  Armature  .should  return  their  Accurate  cores 
to  the  factory  as  designated  above.  If  Accurate  cores  are  returned  to  the  ware- 
house, they  must  be  tagged  or  boxed  and  listed  by  value. 

Airtex 

It  isn't  necessary  for  these  cores  to  be  identified  by  the  jobber. 

Detroit 
Cores  must  be  tagged  or  boxed  so  they  are  easily  identified  by  part  number. 

Delco  carburetor 

Cores  must  be  tagged  or  boxed  so  they  are  easily  identified  by  part  number. 

Ennis 

Cores  must  be  tagged  or  boxed  so  they  are  easily  identified  by  part  number. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

Washington,  D.C. 
Re  File  No.  693  7024. 
Mr.  Carlton  A.  Gross, 
President,  Gross  Auto  Electric,  Inc., 
Pinconning,  Mich. 

Dear  Mr.  Gross  :  This  reply  is  in  response  to  your  letter  of  July  18,  1968, 
requesting  an  advisory  opinion  as  to  whether  it  would  be  permissible  for  a  manu- 
facturer of  rebuilt  automotive  replacement  parts  to  pick  up  and  haul  old  cores 
from  the  jobber  back  to  the  manufacturer's  plant.  It  is  alleged  that  this  service  is 
normally  performed  by  the  manufacturer's  warehouse  distributor. 

The  Commission  has  given  careful  consideration  to  your  request  and  it  has 
concluded  that  the  proposed  practice  in  question  is  lawful,  provided  it  is  a  serv- 
ice which  the  rebuilder  renders  for  the  warehouse  distributor  and  not  for  the 
jobber.  Basically,  the  practice  in  question  must  comply  with  the  requirements  of 
Section  2(e)  of  the  amended  Clayton  Act.  This  provision  of  the  law  makes  it 
unlawful  for  a  supplier  to  furnish  services  connected  with  the  processing,  han- 
dling, sale  or  offering  for  sale  of  a  commodity  to  one  purchaser  upon  terms  not 
accorded  to  all  competing  i)urchasers  on  proportionally  equal  terms.  The  trans- 
portation of  such  worn  and  defective  automotive  parts  by  the  manufacturer 
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would  constitute  a  service  connected  witli  the  processing,  handling  and  sale  of 
rebuilt  automotive  products,  as  contemplated  within  the  purview  of  Section 
2(e).  Under  these  circumstances,  therefore,  the  Commission  is  of  the  opinion 
that  the  manufacturer  who  picks  up  old  cores  from  jobbers  and  transports  them 
back  to  his  factory  for  rebuilding  is  performing  a  lawful  service  for  his  w^are- 
house  distributor,  as  long  as  he  makes  the  service  available  on  proportionally 
equal  terms  to  all  of  his  competing  warehouse  distributors. 

It  is  not  absolutely  clear  to  the  Commission  as  to  whether  the  service  is  one 
which  is  in  fact  performed  for  the  warehouse  distributor  or  the  jobber.  If,  be- 
cause of  the  relationship  which  exists  between  the  parties,  the  service  is  one 
which  the  rebuilder  in  fact  performs  for  one  jobber,  then  the  law  requires  the 
rebuilder  to  offer  the  service  to  all  competing  jobbers  on  proportionally  equal 
terms. 

By  direction  of  the  Commission. 

Joseph  W.  Shea,  Secretary. 

September  8,  1969. 

Re  An  Evaluation  of  the  Effects  of  the  Orders  Issued  Under  the  Robinson- 
Pa  tman  Act. 

For  Information  Only 

From  :  James  M.  Nicholson. 

To :  Comm.  Dixon ;  Comm.  Elman ;  Comm.  Maclntyre ;  Comm.  Jones ;  Secre- 
tary ;  General  Counsel ;  Program  Review  Officer ;  Bur.  of  Economics ;  Bur.  of 
Restraint  of  Trade  ;  Bur.  of  Deceptive  Practices  ;  Bur.  of  Industry  Guidance ; 
Bur.  of  Textiles  and  Furs ;  Executive  Director ;  Assistant  Executive  Direc- 
tor ;  Division  of  Compliance. 

Since  I  first  joined  the  Commission  I  have  been  interested  in  the  efforts  of 
younger  staff  people  to  shake  Commission  complacency  and  some  of  our  more 
parochial  attitudes.  Accordingly,  when  my  office  recently  learned  that  two  attor- 
neys in  the  Compliance  Division  have  been  preparing  an  evaluation  of  the  effects 
of  Commission  orders  issued  under  the  Robinson-Patman  Act,  my  oflice  re- 
quested and  was  given  a  copy.  This  report  by  Robert  Field  and  Henry  Banta  is 
extremely  stimulating  and  provocative.  These  attorneys  should  be  commended 
for  their  imaginative  and  scholarly  work  which  contains  much  food  for  thought. 
A  copy  is  attached. 

Memorandum 

To :  Director,  Bureau  of  Restraint  of  Trade. 

From :  H.  Robert  Field,  Henry  M.  Banta,  Attorneys,  Compliance  Division,  Bu- 
reau of  Restraint  of  Trade. 

Subject :  An  Evaluation  of  the  Effects  of  the  Orders  Issued  Under  the  Robinson- 
Patman  Act. 

INTRODUCTION    AND    SUMMARY   OF   CONCLUSIONS 

It  is  our  purpose  here  to  make  some  beginning  toward  an  effort  to  evaluate 
the  effect  of  some  one  thousand  Robinson-Patman  Act  orders  issued  by  the  Com- 
mission over  the  past  thirty-three  (33)  years.  At  the  outset  however  we  feel 
it  important  to  affirm  our  commitment  to  the  basic  purpose  of  this  as  of  our 
other  antitrust  statutes.  We  believe  monopoly  to  be  an  unmitigated  social,  politi- 
cal and  economic  evil  and  consider  its  prevention  and  elimination  to  be  required 
by  any  decent  concept  of  a  just  society.  But  commitment  to  the  principles  is  not 
necessarily  commitment  to  all  that  is  done  in  its  name ;  great  principles,  hon- 
ored with  lip  service  and  supported  with  ineffective  measures,  breed  a  singu- 
larly destructive  cynicism.  It  is  not  the  justness  of  the  fight  we  are  about  to 
consider,  but  the  choice  of  weapons. 

We  conclude:  (1)  That  there  is  no  satisfactory  evidence  that  price  dis- 
crimination is  significantly  related  to  the  general  phenomena  of  concentration 
in  American  industries;  (2)  that  there  is  no  persuasive  evidence  that  the 
Commission's  enforcement  of  the  Robinson-Patman  Price  Discrimination  Act 
has  had  any  significant  affect  on  either  the  structure,  conduct  or  performance 
of  any  important  American  industry;  (3)  that,  given  the  severe  budget  limita- 
tions faced  by  the  Commi-ssion  and  the  very  high  yields  associated  with  enforce- 
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nu'iit  in  such  other  areas  as  mergers,  price  fixing,  and  deconcentration  pro- 
ceedings, it  would  probably  be  unproductive  to  attempt  a  rational  defense  of 
the  Commission's  present  commitment  of  perhaps  as  much  as  50%  of  its  total 
antitrust  resources  to  price  discrimination  work  (including  that  done  in  the 
Division  of  General  Trade  Restraints)  ;  and  (4)  that  price  discrimination,  being 
a  creature  of  monopoly  power,  should  be  treated  as  such  and  subjected,  in  the 
appropriate  case,  to  the  traditional  remedy  of  dissolution  and  divestiture. 

SCOPE   OF   STUDY 

In  the  first  part  of  this  paper  we  attempt  to  set  out  a  reasonably  comprehen- 
sive theory  of  price  discrimination,  none  of  which  of  course  purports  to  be 
original.  It  is,  rather,  nothing  more  than  a  restatement  of  conventional  price 
theory  and  the  findings  of  established  scholars  in  the  field.^  Its  undertaking 
was  necessary,  however,  because  we  were  unable  to  find  any  single  work  which 
treated  the  problem  of  price  discrimination  in  all  of  its  several  aspects.  The 
conclusion  of  this  section  attempts  to  draw  from  this  theoretical  framework 
principles  which,  when  checked  against  all  of  the  empirical  data  available, 
will  provide  a  fairly  sound  basis  for  evaluating  the  Act's  enforcement." 

The  second  part  of  this  paper  examines  the  actual  pattern  of  the  Act's  en- 
forcement :  how  each  subsection  has  been  used,  and  in  which  industries  en- 
forcement resources  have  been  concentrated. 

Part  three  discusses  some  of  the  legal  and  administrative  problems  arising 
in  the  post-order  phase  of  enforcement. 

In  our  final  section  we  set  out  our  conclusions. 

Through  this  paper  we  shall  deal  only  with  the  effect  of  orders  actually  issued 
by  the  Commission.  We  do  not  have,  nor  do  we  believe  anyone  else  has,  the  in- 
formation necessary  to  measure  how  business  conduct  has  been  affected  by  the 
mere  existence  of  the  statute.^  Nor  can  we  assess  the  impact  of  the  various  de- 
cisions, orders,  and  investigations  on  those  who  were  not  actually  placed  under 
order. 

Additionally  we  have  made  no  attempt  to  evaluate  the  ca.se  selection  process. 
We  have  not  considered  whether  the  cases  resulting  in  orders  having  repre- 
sented an  optimum  allocation  of  enforcement  resources. 


1  In  case  it  should  be  thought  that  this  has  prejudiced  our  conclusions,  we  have  con- 
sistently relied  on  economists  who  have  established  reputations  as  antltrusters  in  the 
classic  "sense  and  have  scrupulously  avoided  reliance  on  those  whose  hostility  to  the 
competitive  Ideal  might  render  their  work  suspect.  In  short,  we  believe  what  is"  reflected 
here  is  the  judgment  of  the  friends  of  antitrust,  not  its  enemies. 

"  If  there  is  any  doubt  that  such  a  technical  analysis  is  necessary,  we  suggest  that  certain 
observations  of  Professor  Jay  W.  Forrester  of  The  Massachusetts  Institute  of  Technology 
are  highly  pertinent  here.  Professor  Forrester  notes  that  the  problems  of  all  "complex 
Bystems"  (and  certainly  the  price  system  is  complex  by  any  definition),  are  quite  beyond 
solutions  suggested  by  simply  "common  sense."  His  language  is  unfortunately  that  of  the 
mathematician  and  systems  analysist,  but  his  point  is  quite  clear  : 

"From  all  normal  personal  experience  one  learns  that  cause  and  effect  are  closely  related 
in  time  and  space.  A  difliculty  or  failure  of  the  simple  system  is  observed  at  once.  This 
cause  is  obvious  and  immediately  precedes  the  consequence.  But  in  complex  systems  (e.g.. 
economic  processes)  all  of  these  facts  become  fallacies.  Cause  and  effect  are  not  closely 
related  either  in  time  or  in  space.  Causes  of  a  symptom  may  actually  He  in  some  far  distant 
sector  of  a  social  system.  Furthermore,  symptoms  may  appear  long  after  the  primary 
causes. 

"But  the  complex  system  Is  far  more  devious  and  diabolical  than  merely  being  different 
from  the  simple  system*  with  which  we  have  experience.  Although  it  is  truly  different,  it 
appears  to  be  the  same.  The  complex  system  presents  an  apparent  cause  that  is  close  in 
time  and  space  to  the  observed  symptoms.  But  the  relationship  is  usually  not  one  of 
cause  and  effect.  Instead  both  are  coincident  systems  arising  from  the  dynamics  of  the 
system  structure.  Almost  all  variables  in  a  complex  system  are  highly  correlated,  but  time 
correlation  means  little  in  distinguishing  cause  from  effect.  Much  statistical  and  correla- 
tion analysis  is  futllely  pursuing  this  will-o'-the-wlsp. 

"In  a  situation  where  coincident  symptoms  appear  to  be  causes,  a  person  acts  to  dispel 
the  symptoms.  But  tlie  underl.vlng  causes  remain.  The  treatment  is  either  ineffective  or 
actually  detrimental.  With  a  high  degree  of  confidence  we  can  snii  that  the  intuitive  solu- 
tions to  the  prohlemfi  of  complex  social  systemst  will  be  wrong  most  of  the  time.  Here  lies 
much  of  the  explanation  for  the  problems  of  faltering  companies,  disappointments  in 
developing  nations,  foreign-exchanare  crises,  and  troubles  of  urban  areas."  Urhan  Dunamics 
(1969),  pp.  107,  1109-1110  (emphasis  added). 

3  Packer,  State  of  Research  in  Antitrust  Law  (1963),  pp.  118-119. 
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Before  we  begin  we  wish  to  make  quite  clear  that  our  basic  approach  is 
wholly  "structural"  in  orientation.  We  are  not  concerned  with  the  ethics  or 
morality  of  price  discrimination.  And  even  less  are  we  concerned  with  the  good- 
ness or  badness  of  the  businessmen  who  engage  in  it.  We  are  interested  solely 
in  the  structural  causes  of  discriminatory  conduct  and  the  structural  effects. 
Robert  L.  Heilbroner  has  rather  succinctly  summed  up  this  point : 

"Monopoly  (and  nowadays  oligopoly)  are  bad  words  to  most  people,  just  as 
competition  is  a  good  word.  But  with  the  one  as  with  the  other,  not  everyone 
can  specify  exactly  what  is  bad  about  them.  Often  we  get  the  impression  that 
the  aims  of  the  monopolist  are  evil  and  grasping,  while  those  of  the  competitor 
are  wholesome  and  altruistic,  and  therefore  the  essential  difference  between  a 
world  of  pure  competition  and  one  of  very  impure  competition  is  one  of  motives 
and  drives — of  well-meaning  competitors  and  ill-intentioned  monopolists. 

"The  truth  is  that  exactly  the  same  motives  drive  the  monopoly  and  the  com- 
petitive firm.  Both  seek  to  maximize  their  profits.  Indeed,  the  competitive  firm, 
placed  in  a  situation  in  which  it  must  keep  careful  track  of  costs  and  revenues 
in  order  to  survive  is  apt  to  be,  if  anything,  more  penny-pinching  and  more 
intensely  profit-oriented  than  the  monopolist  who  (as  we  shall  see)  can  afford 
to  take  a  less  hungry  attitude  toward  profits.  The  lesson  to  be  learned — and 
it  is  an  important  one — is  that  motives  have  nothing  to  do  with  the  problem  of 
less-than-pure  competition.  The  diffc?-ence  between  a  monopoly,  and  oligopoly, 
and  a  situation  of  pure  competition  is  entirely  one  of  market  structure — that  is, 
of  the  number  of  firms,  ease  of  entry  or  exit,  and  the  degree  of  differentiation 
among  their  goods."*   (Emi)hasis  in  original.) 

Part  I 

CRITERIA   FOR   EVALfATION 

The  basic  question,  one  that  must  of  course  precede  any  evaluation  of  Robin- 
son-Patman  Act  enforcement,  is  what  kind  of  price  discrimination  injures  com- 
petition. For  purposes  of  this  discussion,  we  define  injury  to  competition  to 
mean  any  effect  which  makes  the  structure  of  the  market  less  competitive  in 
character,  i.e.,  that  either  (1)  raises  the  concentration  ratio,  (2)  raises  the 
harriers  to  entry,  or  (3)  increase  the  degree  of  product  differentiation.^  Need- 
less to  say,  in  this  section  we  will  only  be  referring  to  economic  price  dis- 
crimination.^ 

A.    TYPES    OF    PRICE    DISCRIMINATIOX 

All  price  discrimination  can  be  classified  into  one  of  three  types :  profit  maxi- 
mizing, promotional,  and  collusive. 

Profit  maximizing  price  discrimination  is  used  by  a  seller  to  maximize  his 
profit  within  the  framework  of  the  existing  demand  for  his  product.  Essentially, 
the  seller  divides  his  market  into  two  or  more  submarkets,  each  with  different 
demand  curves.'^  The  revenue  resulting  from  charging  different  profit  maximiz- 


*  Heilbroner,  Understanding  Microeconomics  (196S),  p.  107. 

5  Bain,  Industrial  Organization  (1959),  pp.  7-9. 

8  "[Economic]  price  discrimination  occurs  whenever  goods  are  sold  at  prices  which  differ 
from  each  other  by  more  than  long-run  average  costs."  (Kaysen  and  Turner,  Antitrust 
Policy  (1959),  p.  179).  We  do  not  consider  the  kind  of  economic  discrimination  that 
results  when  the  seller  has  lower  costs  In  supplying  one  customer  than  another,  yet 
charges  both  the  same  price. 

'  Those  who  are  familiar  with  Plgou's  classification  of  price  discrimination  will  recog- 
nize that  our  profit  maximizing  discrimination  closely  approxmates  his  "third  degree" 
discrimination.  A.  C.  Plgou,  The  Economics  of  Welfa7-e  (1920)  Chap.  XVII.  The  difference 
Is  that  third  degree  discrimination  requires  the  seller  to  have  a  monopoly.  (We  have  not 
discussed  first  or  second  degree  discrimination  primarily  because  there  seerns  som.e  question 
as  to  whether  they  exist  In  reality.  See  Whittaker  Price  Discrimination  Theory:  A  Correc- 
tion Antitrust  Law  d  Economics  Rev.  145  (1968).  And  It  is  extremely  unlikely  that  any 
such  thing  could  come  within  the  range  of  the  Robinson-Pa tman  Act. ) 
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ing  prices  in  each  of  two  subniarkets  is  greater  than  the  revenue  that  would  have 
been  realized  from  charging  a  single  profit  maximizing  price  in  both  of  them.^ 

The  requirements  for  this  kind  of  price  discrimination  are  fairly  obvious.  The 
seller  must  have  some  monopoly  power,  otherwise  the  higher  price  would  be  bid 
down  by  competing  sellers.*  Secondly,  the  seller  must  be  able  to  separate  his  total 
market  into  the  relevant  submarkets,  i.e.,  to  "segregate"  buyers  that  have  differ- 
ent elasticities  of  demand,  to  prevent  his  low-price  buyers  from  reselling  to  his 
high-price  customers  in  competition  with  him  and  thus  beating  down  his  price. 
This  is  of  course  not  always  possible ;  a  "Good  Humor"  man,  for  example,  might 
well  be  surrounded  by  kids  willing  to  pay  rather  widely  varying  prices  for  pop- 
sicles  but  he  would  "discriminate"  in  this  situation  at  his  peril. 

On  the  other  hand,  certain  professionals— such  as  doctors  and  lawyers — 
regularly  discriminate  by  charging  one  fee  to  wealthy  people  and  another  to  the 
less  affluent,  quite  apart  from  any  consideration  of  "charity."  In  the  case  of  medi- 
cal services,  for  example,  a  poor  may  can  hardly  "resell"  a  doctor's  treatment  to 
a  wealthy  man.  Nor  do  rich  men  become  poor  in  order  to  obtain  cheaper  medical 
service.  Should  the  "Good  Humor"  man  attempt  to  discriminate,  on  the  other 
hand,  there  would  be  nothing  to  prevent  an  enterprising  kid  from  buying  at  the 
low  price  and  competing  with  him  for  the  "high  price  market,"  eventually  (if  not 
immediately)  driving  the  price  down  to  the  lower  level.  To  put  it  another  way, 
this  kind  of  discrimination  requires  something  that  keeps  customers  from  moving 
from  the  high  priced  market  to  the  low  priced  market,  and  something  that  keeps 
the  goods  bought  in  the  low  priced  market  from  being  resold  in  the  high  priced 
market  in  competition  with  those  being  sold  by  the  discriminating  seller. 
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Here  our  supplier  has  divided  liis  customers  into  two  submarkets,  each  having  a  different 
demand  curve  (represented  as  DI  and  D2).  Each  curve  has  a  different  "elasticity,"  i.e.,  the 
percentage  reduction  In  volume  of  sales  that  would  be  induced  by  a  1-percent  Increase  in 
price.  It  is  generally  expressed  as  : 

_  percentage  cbange  in  quantity  demanded 
percentage  change  in  price 

or 


( See  Bain,  Price  Theory  ( 1952 ) ,  p.  40  ff . ) 

In  our  example,  a  price  increase  in  submarket  DI  would  result  in  a  much  smaller  reduc- 
tiln  in  quantity  demanded  than  an  equivalent  reduction  in  submarket  D2.  Demand  In 
submarket  DI  is,  therefore,  relatively  inelastic,  and  demand  in  D2  is  relatively  elastic. 
It  is  important  to  understand  why  this  can  be  so.  If  we  assume  that  all  of  our  seller's 
customers  are  businesses  which  in  turn  resell  goods,  their  demand  is  determined  primarily 
by  two  factors,  the  availability  of  substitutes  for  the  commodity  and  the  proportion  of 
the  firms  income  that  is  spent  on  the  commodity.  (Davisson  and  Ranlett,  An  Introduction 
to  Micro-economic  Theory  (1956),  pp.  58-59.)  Since  our  submarkets  DI  and  D2  are  all 
part  of  one  overall  market,  we  will  assume  that  they  both  spend  the  same  proportion  of 
their  income  on  our  seller's  product.  Therefore  the  differences  in  their  demand  elasticities 
indicates  that  firms  in  D2  (presumably  larger  customers)  have  alternative  sources  of 
supply  available  to  them  that  are  not  available  to  firms  in  submarket  DI  (presumably 
smaller  customers).  Tliese  alternate  sources  of  supply  can  include  the  larger  firm's  poten- 
tial for  backward  integration,  or  their  access  to  suppliers  in  other  geographic  areas. 

This  difference  in  the  elasticities  of  demand  enable  the  seller  to  increase  his  revenue  by 
discriminating  l>etween  the  two  submarkets  at  the  price  PI,  a  price  that  will  maximize 
his  price  in  that  submarket  and  which  results  in  quantity  Ql  being  sold.  In  the  second 
submarket,  the  seller  chooses  price  P2.  one  that  results  in  his  profit  being  maximized  in 
that  market. 

The  proof  of  why  this  discrimination  will  result  in  a  higher  profit  than  can  be  obtained 
by  any  single  price  is  not  difficult,  nor  is  the  description  of  how  the  seller  goes  about 
selecting  his  profit  maximizing  price  in  each  submarket.  They  are,  however,  ratlier  lengthy 
and  since  they  are  readily  available  in  Bain  {Price  Theory,  pp.  403-413),  we  shall  not 
repeat  them  here. 

»  See  Robinson,  Economics  of  Imperfect  Competition  (1934)  pp.  179-180,  for  a  discussion 
of  the  kind  of  monopoly  power  required. 
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It  is  reasonable  to  expect  profit  maximiziug  discrimination  to  be  ti  rather 
stable  and  long  lasting  phenomenon.  The  market  characteristics  which  induce  it 
and  make  it  possible  are  not  likely  to  change  rapidly. 

Perhaps  the  most  significant  examples  of  this  kind  of  discrimination  for  pub- 
lic policy  are  volume  or  "(pumtity  discounts."  Either  of  these  may  represent 
efforts  to  maximize  profits  by  discriminating  between  large  customers  with  highly 
elastic  demand  and  smaller  customer  whose  demand  is  generally  much  less 
elastic.'" 

Promotional  price  di-scrimination  is  a  marketing  tactic  designed  to  either  ex- 
pand or  defend  the  seller's  market  share,  as  such.  It  serves  the  same  purpose  as 
other  promotional  devices  svich  as  advertising,  special  programs,  price  cutting, 
etc."  And  it  can  of  course  include  "predatory"  price  discrimination.  The  extent 
to  which  it  can  be  employed  would  seem  to  be  directly  related  to  the  monopoly 
jjower  of  the  firm. 

In  general,  we  would  expect  promotional  discrimination  to  be  a  relatively  un- 
stable and  short  term  device.  Unless  some  element  of  profit  maximizing  is  pres- 
ent, the  seller  should  either  fairly  quickly  accomplish  his  promotional  goal  or 
find  it  unprofitable  to  continue.^ 

Various  kinds  of  anticompetitive  collusion  can  incidentally  result  in  price 
discrimination.  Basing  point  and  delivery  price  systems  are  the  usual  examples. 
Since  the  collusion  itself  is  the  proper  target  for  public  policy  here,  it  seems 
pointless  to  discuss  the  discriminatory  side  effects  as  if  they  had  any  separate 
significance. 

B.  EFFECTS  OF  PROFIT  MAXIMIZING  PRICE  DISCRIMINATION 

The  possible  injurious  effects  of  profit  maximizing  price  discrimination  fall 
into  three  general  categories:  (1)  reduction  of  the  general  welfare.  (2)  misallo- 
cation  of  resources,  and  (3)  injury  to  competition."  The  first,  reduction  of  the 
general  welfare  results  from  the  fact  that  the  discriminating  seller  may  arrive  at 
a  total  output  which  is  less  than  he  would  have  produced  if  he  had  .sold  at  a 
single  price  and  is  compounded  by  the  further  fact  that,  because  of  his  discrimi- 
nation, the  total  co.st  to  the  public  may  be  higher  for  this  reduced  quantity  of 
goods.  The  general  public  welfare  is  therefore  injured  to  the  extent  that  the  dis- 
crimination in  question  results  in  (a)  restricted  output  and  (b)  higher  average 
prices." 

Secondly,  as  between  the  favored  and  unfavored  submarkets.  price  discrimi- 
nation results  in  a  "misallocatiou  of  resources."  Too  much  output  will  tend  to  be 
allocated  to  the  submarket  with  the  more  "elastic"  demand  (the  low  price  or 
competitive  market)  and  too  little  will  tend  to  be  allocated  to  the  submarket  with 
less  elastic  demand  (the  high  price  or  noncompetitive  market).^ 

Competition  may  be  injured  by  profit  maximizing  price  discrimination  in 
three  ways:  (1)  the  discrimination  may  have  a  direct  effect  on  a  competitor's 
ability  to  survive  in  the  submarket  where  the  seller  is  charging  the  lower  price 


10  Certain  quantity  discounts  have  displayed  incredible  vitality.  In  spite  of  repeated 
Commission  attack,  the  National  Biscuit  Company  has  m;vintained  a  quantity  discount  for 
over  twenty  five  vears.  albeit  with  substantial  modifications.  National  Biscuit  Company, 
Docket  No.  5013,  38  F.T.C.  213  (1949)  ;  50  F.T.C.  932  (1954). 

"^  Dean,  Managerial  Economics  (1951)  p.  515—516. 

12  Predatory  tactics  can  of  course  be  quite  expensive.  See  McGee,  Predatory  Price  Cutting: 
the  Standard  Oil  (N.J.)  Case  1  J.  of  Law  &  Economics  137,  at  p.  168  (1958). 

An  apparent  problem  comes  immediately  to  mind  here :  the  situation  where  the  seller  is 
forced  to  give  a  discriminatory  discount  to  a  large  customer  in  order  to  defend  his  market 
share.  This  can  in  fact  result  in  stable  long  term  discrimination.  However,  this  does  no 
violence  to  our  classifications.  The  ability  of  the  large  customer  to  make  a  credible  threat 
means  that  his  demand  curve,  as  regards  this  seller,  has  shifted,  i.e.,  has  realistic  alterna- 
tives not  available  to  other  customers  (perhaps  the  ability  to  integrate  backwards).  As  a 
result,  the  seller  Is  forced  to  segment  his  market  in  order  to  maximize  his  profits  and  hold 
his  market  share.  This  is  a  significant  point  and  we  shall  have  more  to  say  about  It  below. 

13  The  "welfare"  effects  of  restricting  output  and  misallocating  resources  are  somewhat 
beyond  our  present  scope.  In  certain  real  situations,  they  may  well  be  impossible  to 
measure.  They  are  very  important,  however.  In  that  they  have  been  the  focus  of  almost  all 
economic  studies  of  price  discrimination.  What  little  price  discrimination  theory  we  can 
apply  to  R-P  enforcement  is  more  or  less  the  product  of  these  studies. 

"  Whether  or  not  this  happens  depends  upon  the  shapes  of  the  demand  curves  in  the 
submarkets.  Bain,  Price  Theory,  p.  413.  See  also  Robinson,  Economics  of  Imperfect  Compe- 
tition (1938).  pp.  160-195. 

1^  Bain,  Price  Theory,  p.  414.  "Ratlonftl  allocation  of  resources,"  a  rather  difficult  and 
technical  concept,  is  at  the  center  of  price  theory  ;  It  Is  nothing  less  than  the  logically 
developed  explanation  for  the  efficiency  of  the  free  market  or  capitalist  systam.  See  Robert 
Dorfman,  Prices  and  Markets  (1967),  for  a  brief  introduction  to  the  notion  Involved. 
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(ill  legal  terms,  "primary  line"  injury)  ;  (2)  custdiners  in  the  unfavored  suli- 
market  may  have  their  ability  to  compete  jeopardized  by  the  discrimination 
(•'secondary  line"  injury)  ;  (3)  the  discrimination  may  result  in  a  restructuring 
of  the  market  at  either  the  primary  or  secondary  levels,  e.g.,  increased  concen- 
tration or  higher  barriers  to  entry  in  the  mai'ket  of  the  discriminating  seller.-" 

The  possible  secondary  line  injury  may  have  a  somewhat  lesser  significance 
than  one  is  generally  inclined  to  give  it.  The  fact  that  a  seller  can  separate  out 
a  specific  customer  class  and  subject  it  to  unfavored  treatment  indicates  that 
the  class  is  already  in  a  disadvantageous  position,  and  therefore  that  the  price 
discrimination  is  more  likely  a  symptom  and  a  measure  of  the  disadvantage 
rather  than  a  cause.  It  should  be  remembered,  of  course,  that  here  we  are  dis- 
cussing what  is,  by  definition,  a  stable  long  term  situation.  A  seller  who  is 
discriminating  in  order  to  maximize  his  profits  should  not  be  expected  to  de- 
lihcratel}/  inflict  serious  injury  on  his  unfavored  submarket.  He  is  certainly 
exi)loiting  an  existing  disadvantage  but  he  defeats  his  own  purpose  if  he  actually 
caused  the  demise  of  firms  in  the  unfavored  siibmarket,  those  from  whom  he  is 
extracting  his  most  profitable  prices. 

Assume,  for  example,  that  a  seller  in  order  to  discriminate  has  divided  his 
customers  into  two  classes.  If  he  then  proceeds  to  cause  competitive  injury  to 
one  of  them — i.e.,  to  lessen  its  market  share — that  will  of  course  result  in  a 
proportionate  decrease  in  demand  for  the  seller's  own  product  in  that  particular 
market.  And  the  converse  is  also  true;  if  either  submarket  is  able  to  exploit 
a  competitive  advantage,  it  will  thereby  increase  its  demand  for  the  seller's 
product.  Now  assume  further  that  any  reduction  of  demand  in  the  unfavored 
submarket  would  result  in  equal  increase  in  demand  in  the  favored  sub- 
market."  The  seller  would  obviously  suffer  a  loss  of  net  revenue  from  any 
transfer  of  demand  from  the  high  price  (inelastic)  market  to  the  low  priced 
(elastic)  market.  It  is  therefore  reasonable  to  assume  the  seller  will  not  use 
discrimination  to  inflict  competitive  injury  on  the  high  priced  submarket  if  he 
can  avoid  it.  In  fact  the  seller  has  every  incentive  to  attempt  to  transfer  de- 
mand to  the  high  priced  market,  not  the  other  way  around. 

By  now  the  basic  problem  with  this  hypothetical  should  be  readily  apparent. 
In  real  life,  the  seller  rarely  has  any  incentive  to  be  concerned  about  the  lot  of 
his  unfavored  customers.  This  is  not  because  the  matter  is  of  no  interest  to 
him,  but  rather  because  there  is  nothing  he  can  do  about  it.  A  typical  situation 
is  illustrated  by  the  seller  who  provides  only  one  type  of  product  to  retail 
grocers.  His  deci-sion  to  discriminate  to  any  extent  against  .smaller  retailers 
will  not  b//  itself  have  any  impact  on  their  viability.  He  does  not,  nor  does  any 
other  supplier,  provide  a  significant  enough  percentage  of  that  retailer's  total 
requi'i'ements.  His  individual  decision  to  reduce  or  eliminate  his  discriminatory 
price  will  be  of  no  consequence  to  any  single  retailer. 

All  of  this  is  not  to  say  that  discrimination  by  all  suppliers  will  not  injure 
the  smaller  retailers.  Of  course  it  can.  Our  point  is  merely  that  the  discrimination 
is  not  the  beginning  of  the  disfavored  submarkets  troubles,  and  in  any  case 
secondary  line  injury  is  never  the  result  intended  by  the  discriminating  seller. 


^*  Kahn,  Discriminatory  Pricing  As  a  Barrier  to  Entry:  The  Spark  Plug  Litigation,  8  J.  of 
Industrial  Economics  1  (1959)  ;  Brooks,  Volume  Discounts  as  Barriers  to  Entry  and  Access, 
69  J.  Pol.  Econ.  63  (1'961). 

'"  This  would  be  the  best  possible  result  from  the  seller's  viewpoint  of  any  competitive 
injury  in  the  high  priced  submarljet.  (In  any  real  situation,  the  seller  could  not  expect 
to  recoup  one  hundred  percent  of  what  he  loses  in  one  submarl^et  by  a  gain  in  another, 
particularly  where  the  demand  is  lost  in  the  submarlset  where  the  seller  has  more  monopoly 
power  than  In  the  submarket  where  demand  Is  gained.)  Graphically,  the  matter  might  be 
Illustrated  thus : 


Price 


Quantity 

Dl  represents  the  original  demand  curve  of  the  unfavored,  submarket ;  D2,  that  of  the 
favored  submarket.  iThe  dotted  lines  represent  the  curves  after  transfer  of  demand  from 
Dl  to  D2.  Distances  A  and  B  are  equal. 
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Primary  line  injury  sliould  not  result  solely  from  the  fact  that  the  competitors 
of  the  discriminating  seller  are  faced  with  the  lower  price  in  part  or  all  of  their 
market."  That  "low"  price  itself  could  still  be  one  that  exceeds  the  competitive 
level  and  that  is  thus  more  than  sufhcient  to  assure  the  long  run  survival  of  all 
of  its  competitors  that  are  reasonably  efficient.  Only  if  the  price  is  driven  helnw 
this  level — below  the  point  where  it  is  covering  all  production  and  distribution 
costs,  plus  a  normal  or  competitive  return  on  the  capital  employed — can  any 
reasonably  efficient  (and  thus  competitively  significant)  firm  be  eliminated 
by  it.^-* 

Perhaps  the  most  serious  consequence  of  profit  maximizing  price  discrimina- 
tion is  the  barrier  it  raises  to  entry  into  the  seller's  market.^"  Consider,  for  exam- 
ple, the  situation  in  which  a  new  food  producer  decides  to  sell  his  product  to 
a  retail  grocery  firm  that  is  presently  buying  this  product  from  another  producer, 
one  that  is  givrug  him  a  large  "quantity  discount."  If  the  retailer  were  to  turn 
now  and  purchase  any  significant  amount  from  the  new  producer,  he  would,  in 
effect,  raise  the  price  of  all  his  purchases  from  the  other  producer.  Naturally  the 
retailer  will  be  most  reluctant  to  give  serious  consideration  to  the  new  producer 
under  these  circumstances.  And  of  course  it  is  the  large  retailers  who  are  already 
earning  large  quantity  discounts  that  are  most  important  to  the  new  producer 
trying  to  expand  his  production  in  order  to  realize  all  possible  economies  of  scale. 
(This  effect  is  multiplied  if  the  established  firms  have  a  highly  differentiated 
product  which,  because  of  the  demand  generated  by  advertising,  the  retailers 
believe  they  must  stock  in  large  quantity. ) 

Profit  maximizing  discrimination  can  induce  anticompetitive  restructuring  of 
the  buying  market.  Long  term  volume  discounts,  for  example,  which  give  an 
advantage  to  the  larger  purchasers  tend  to  force  the  firms  in  the  purchasing  mar- 
ket to  combine,  either  by  merger,  or  by  the  formation  of  buying  groups,  until  they 
reach  a  size  sufficient  to  support  purchases  in  the  lowest  price  category.  This  may 
result  in  a  buying  market  much  more  concentrated  than  would  be  dictated  by  the 
needs  of  any  "real"  economies  of  scale  in  the  absence  of  the  volume  discounts. 

It  is  w^orth  pausing  briefly  to  consider  the  possible  beneficial  effects  of  profit 
maximizing  discrimination,  if  for  no  other  reason  than  to  dispel  the  notion  that 
price  discrimination  is  inherently  evil,  surrounded  as  it  were  by  an  odor  of 
immorality.  In  fact  it  is  per  se  neutral,  and  must  be  judged  by  its  consequences. 
Whei-e  there  are  decreasing  average  and  marginal  costs,  profit  maximizing  dis- 
crimination can  result  in  greater  output  at  lower  pi-ices  even  for  the  disfavored 
subniarkets.  It  may  even  result  in  some  sub  markets  being  served  which  could 
not  be  otherwise  served  at  all  under  a  one  price  system.^ 

Additionally,  where  the  seller  is  part  of  a  tight  oligopoly,  a  lower  price  granted 
to  a  large  buyer  may  have  beneficial  effects,  if  the  large  buyer  must  sell  in  a  com- 
petitive market  and  pass  the  price  reduction  on  to  the  consumers. 

C.    EFFECTS    OF   PROMOTIONAL   PRICE    DISCRIMINATION 

We  will  now  consider  the  effects  of  promotional  price  discrimination,  which 
we  have  defined  as  any  discrimination  which  has  as  its  purpose  expanding  or 
defending  market  share.  We  identify  at  least  six  possible  injurious  effects  that 
may  result  from  promotional  discrimination.  The  first  two  are  the  same  welfare 
effects  that  we  discussed  with  regard  to  profit  maximizing  discrimination, 
namely,  reductions  of  total  output  and  misallocation  of  resources.  Since  we  have 
already  explored  them  sufficiently  for  present  purposes  and  particularly  because 
they  have  only  very  limited  significance  for  short  term  promotional  discrimina- 
tion, we  will  not  consider  them  further  here. 

The  third  possible  bad  effect  of  promotional  discrimination  is  that  it  may 
injure  comi)etition  at  the  primary  level.  The  classic  example  of  course  is  that 
of  the  giant  multimarket  concern  using  monopoly  profits  from  one  market  to 
finance  predatory  pricing  in  another.  The  extent  to  which  this  kind  of  tactic 


18  A  seller  practicing  profit  maximizing  discrimination  will  not  lower  his  price  in  the 
favored  submarket  below  his  marginal  costs  in  any  case. 

1"  We  cannot  see  how  competition  Is  Injured  if  the  lower  price  is  not  below  long  run  aver- 
age costs.  There  is  the  notion  that  the  competitors  of  the  discriminating  seller  could  use 
super  competitive  profits  to  enable  them  to  expand  into  the  discriminating  seller's  protected 
marljet.  But  this  is  a  very  weak  argument.  There  is  no  reason  to  believe  that  high  profits 
in  one  market  have  any  relation  to  entry  into  another.  If  entry  into  the  protected  market 
of  the  discriminating  seller  really  appeared  to  be  a  profitable  opportunity,  competitors 
would  find  the  capital. 

20  See  note  16  supra. 

«i  Bain,  Price  Theory,  pp.  413-414. 
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can  be  used  is  obviously  dependent  upon  the  seller's  market  power.  But  it  also 
depends  upon  the  condition  of  entry  into  the  seller's  own  industry.  Ease  of 
entry  represents  a  serious  limit  on  the  extent  to  which  firms  can  profitably 
use  predatory  pricing.  The  only  reason  for  driving  a  competitor  under  is  to 
be  able  to  realize  a  greater  return  on  sales  after  his  elimination.  But  low 
entry  barriers  can  render  this  a  futile  endeavor  Any  attempt  on  the  part  of 
the  seller  to  reap  the  benefits  of  his  new  monopoly  power  will  simply  induce 
prices.    Clearly,   then,   predatory   pi'icing   requires    significant  entry    barriers."' 

This  brings  us  to  the  fourth  possible  harmful  effect  of  promotional  discrimina- 
tion, the  possibility  that  the  ability  of  a  dominant  firm  to  engage  in  predatory 
pricing  can  itself  be  a  barrier  to  entry.  The  theory  here  is  that  the  firm  which 
has  successfully  used  such  tactics  will  "scare  off"  potential  competitors."' 

The  fifth  possible  anticompetitive  effect  of  promotional  discrimination  is  that  it 
may  injure  competition  at  the  secondary  level.  Presumably  the  practice  is  based 
on  the  seller's  belief  that  a  dollar  price  reduction  to  one  group  of  customers  is 
worth  more  to  him  than  the  same  reduction  to  another  group.  Again,  the  seller 
has  no  reason  to  cause  secondary  line  injury,  if  he  can  avoid  it.  This  purpose  is 
to  expand  his  sales.  To  the  extent  that  the  pi'omotional  effort  merely  causes  a 
redistrihution  of  market  share  among  the  seller's  customers,  it  is  a  failure.  How- 
ever, the  seller  will  rationally  engage  in  promotional  discrimination  in  spite  of 
secondary  line  injury  as  long  as  he  believes  that  what  is  lost  by  injuring  the 
unfavored  customers  is  more  than  made  up  by  an  expansion  of  his  sales  to  and 
profits  from  the  favored  customers. 

Finally,  promotional  price  discrimination  can  be  used  to  perpetuate  anti- 
competitive patterns  of  conduct  in  an  industry.  For  example,  a  dominant  firm 
can  use  discriminatory  pricing  to  discipline  a  firm  which  breaks  ranks  and 
engages  in  price  cutting.^ 

Promotional  price  discrimination  has  two  possible  procompetitive  uses.  In  an 
oligopolistic  situation,  price  discrimination  can  be  the  chief  source  of  price 
competition."^  Oligopolists,  aware  of  the  fact  that  retaliation  by  competitors 
can  generally  be  expected  to  make  price  cutting  unprofitable  for  all,  typically 
refuse  to  reduce  prices  across  the  board.  However,  they  are  constantly  tempted 
to  selectively  shade  prices  to  capture  or  keep  certain  particularly  large  accounts 
and  this  can  trigger  an  outbreak  of  general,  overall  price  competition.  While  it 
is  easy  to  question  the  significance  of  this  kind  of  competition,  the  fact  remains 
that  it  is  all  we  can  expect  to  get  in  these  oligopolistic  markets;  they  simply 
do  not  compete  in  any  but  this  discriminatory  fashion,  and  we  are  thus  faced 
with  a  take-it-or-leave-it  situation,  i.e.,  we  get  prices  reduced  "selectively" 
(discriminatorily)  or  we  don't  get  them  reduced  at  all  (assuming  an  unwilling- 
ness to  reduce  the  concentration  levels  themselves).  As  an  illustration  of  what 
is  involved  here,  Dr.  John  M.  Kuhlman  of  the  University  of  Missouri  and  a 
former  consultant  to  the  Commission — a  specialist  in  the  area  of  price  fixing — 
has  advised  us  that,  following  the  "break-up"  of  a  price  fixing  conspiracy,  the 
ensuing  price  decline  (generally  a  decline  of  about  25%)  invariably  occurs  in  a 
discrim  ina  tory  fashion. 

Since  price  fixing  occurs  most  frequently  in  industries  that  are  at  least  some- 
what concentrated  (e.g.,  at  least  "loose  oligopolies,"  with  the  eight  largest  hold- 
ing say,  30%  or  more  of  the  market),  and  since,  as  noted,  oligopolists  find  it  un- 
I)rofitahle  to  compete  on  price  openly,  the  break-up  of  the  conspiracy  is  charac- 
terized, in  the  beginning,  by  a  few  secret  discriminatory  price  concessions  to 
one  or  more  of  the  very  largest  customer  accounts.  Loss  of  one  of  these  ac- 
counts ultimately  tips  the  other  former  conspirators  off  to  the  fact  that  price 
ciitting  is  going  on.  and  they  retaliate  by  making  concesisions  to  one  or  more  other 
large  accounts,  thus  deepening  and  "spreading"  the  price  decline.  Gradually, 
then,  in  this  reverse-ratchet  manner,  the  price  to  at  least  the  bulk  of  the  larger 
customers  works  its  way  down  from  the  inflated  conspiratorial  price  to  the 
normal  competitive  one.  During  that  price  decline,  discrimination  has  of  cour.se 
been  rampant,  with  price  varsdng  almost  from  customer  to  customer  as  the 
former  conspirators  offer  whatever  price  they  happen  to  think  will  be  necessary 
to  get  a  parti<'ular  account,  without  too  much  regard  for  the  niceities  of  .statutory 


—  Bain.  Barriern  to  New  Competition  (19,56)  p.  34. 

-■'  Brooks,  op.  cit.  supra,  note  16,  at  46. 

=*  Ibid. 

25  Dirlam  and  Knhn.  Fair  Competition:  The  Law  and  Economics^  (1954),  pp.  23.'^-2.'^4. 
Also  Fixlor.  Price  Discrimination  in  Homogeneous  Oligopoh/  1  Antitrust  Law  &  Economics 
Rev.  117  (1967). 
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requirements.  To  prevent  this  kind  of  discrimination  would  be,  unfortunately, 
to  prevent  the  restoration  of  the  competitive  price  itself."" 

Promotional  price  discrimination,  a  device  of  considerable  importance  to 
.small  firm.s,  can  have  pro-competitive  effects  when  used  by  firms  entering  new 
markets.  Si>ecial  promotional  discounts  are  particularly  vital  to  small  business 
in  competition  with  large  d-ominant  firms.  The  small  business  simply  does  not 
have  the  arsenal  of  promotional  weapons  that  is  available  to  the  large  con- 
cern, a  fact  that  was  dramatically  illustrated  during  the  NRA  experience  when 
small  business  raised  a  strong  protest  against  the  codes  which  limited  their 
use  of  price  comiietition."' 

D.   "i>'ducixg"  axd  advertising  allowances 

Two  matters  deserve  some  preliminary  comment  here.  The  first  is  the  question 
of  "inducement"  of  a  lower  price  by  a  "'power  buyer."  The  second  is  the  ques- 
tion of  advertising  allowances. 

As  to  the  matter  of  "inducement,"  notwithstanding  the  outrageous  volume  of 
literature  to  the  contrary,  we  simply  do  not  find  the  concept  particularly  use- 
ful. It  adds  nothing,  in  our  view,  to  a  meaningful  analysis.  It  requires  only  a 
small  amount  of  economic  .sophistication  to  recognize  that  all  prices  are  "in- 
duced." Even  when  the  buyers  have  no  individual  market  power,  their  collec- 
tive willingness  to  buy  or  not  at  any  given  price  constitutes  "inducement."  i.e., 
the  total  "demand"  for  the  product  in  question.  As  the  market  power  of  the 
buyer  increases,  the  issue  here  tends  to  become  charged  with  a  rather  large 
amount  of  emotion.  Moral  indignation  may  of  course  be  highly  appropriate  but 
it  should  not  be  allowed  to  interfere  with  a  careful  examination  of  precisely 
what  happens  in  such  a  situation.  From  the  seller's  point  of  view,  as  we  have 
noted  before,  the  "inducement"  simply  means  he  faces  a  "flatter"  demand  curve 
in  at  least  a  portion  of  his  market.  The  buyer,  on  the  other  hand,  is  able  to 
"induce"  the  lower  price  only  because  he  has  aUernaUre  sources  trhcrc  he 
can  obtain  the  same  product  for  an  equally  low  price.^  This  point  bears 
repetition.  Nothing  else  enables  the  large  buyer  to  "induce"  his  lower  price 
except  the  ability  to  obtain  the  same  item  at  a  similar  price  from  an  alternate 
source.  "Market  power"  on  the  side  of  buyer — no  matter  how  great — is  by  it- 
self insufficient.  Thus  from  the  bn.ver's  point  of  view,  the  product  is  "worth"  no 
more  than  the  "induced"  lower  price,  because  he  can  get  it  someplace  else  just 
as  cheap.  The  concept  of  inducement,  therefore,  contributes  nothing  except 
rhetoric  to  an  analysis  of  the  conduct  of  the  small  seller  and  the  so-called 
"power  buyer." 

The  .second  matter  deserving  special  comment  concerns  promotional  allowances. 
As  is  recognized  by  the  Act  itself,  this  practice  can  be  used  to  conceal  what  are 
in  effect  price  discriminations.  But  there  are  other,  less  widely  recognized  impli- 
cations for  piTblic  policy  in  this  practice.  There  is  a  substantial  amount  of 
evidence  that  product  differentiation  created  by  mass  adrertising  is  the  prime 
cause  of  increa.sed  concenti^ation  in  the  consumer  goods  industry,^  a  fact  that 
cannot  rationally  be  ignored  in  developing  a  public  policy  towards  promotional 


^  Professor  Khulman  also  notes,  with  considerable  amusement,  that  if  the  Division  of 
Discriminatory  Practices  was  sufficiently  alert,  it  would  completely  undo  all  efforts  of  the 
Division  of  General  Trade  Restraints  to  stop  price  fixing.  As  soon  as  General  Trade 
Restraints  had  obtained  an  order,  the  prices  would  fall  but  in  a  discriminatory  fashion. 
Discriminatory  Practices  would  then  file  a  complaint  and  "restore  the  fix." 

27  "A  study  of  the  codes  as  a  whole  could  only  conclude  that  most  of  the  price  clauses 
were  directed  against  price  cutting  by  'little  fellows.'  In  numerous  industries  the  advantage 
of  large  fisms  lay  not  so  much  in  the  area  of  price  as  it  did  in  non-price  fields,  in  such 
matters  as  advertising,  access  to  credit,  ability  to  conduct  research,  control  of  patents, 
and  attraction  of  the  best  managerial  talent.  Small  firms  often  existed  only  because  they 
offered  lower  prices  to  offset  consumer  preference  for  advertised  brands,  prices  sometimes 
made  possible  by  lower  wage  rates,  sometimes  by  more  favorable  location,  sometimes  by 
other  advantages  arising  out  of  specialization  or  recapitalization.  It  was  in  the  interest  of 
large  firms,  therefore,  to  eliminate  price  and  wage  differentials  and  wipe  out  the  special 
advantages  that  made  them  possible."  Ellis  W.  Hawley.  The  New  Deal  and  the  Problem  of 
Monopoly  (1966)  p.  8.3.  In  short,  price  competition  is  of  most  value  to  small  business 
itself,  not  to  its  larger  competitors. 

28  This  of  course  indicates  a  serious  defect  in  the  "countervailing  power"  theory  of 
J.  K.  Galbraith  (American  Capitalism  (1952)  Chaps.  9  and  10).  Where  there  are  no 
alternate  sources  of  supply  available  the  "power  buyer,"  he  cannot  induce  a  lower  price 
no  matter  how  large  or  powerful  he  might  be. 

28  Studies  by  the  Staff  of  the  Cabinet  Committee  on  Price  Stability  (1969),  pp.  68-69. 
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allowances.  Cuoperiitive  advertising  programs  may  account  for  as  much  as  20 
percent  of  national  expenditures  for  advertising.™ 

Two  questions,  then  seem  highly  relevant  here.  First,  does  cooperative  adver- 
tising affect  the  total  volume  of  advertising  V  And,  second,  does  .such  advertising 
tend  to  be  of  an  "'iuformationar'  nature  (i.e.,  is  it  pro-competitive)  or  does  it 
tend  to  contribute  to  product  differentiation  (i.e.,  is  it  anti-competitive)? 

It  would  seem  that  an  advertising  allowance  is  an  attempt  by  the  seller  to 
imi)ose  his  business  judgment  on  his  customers :  he  is  trying  to  compel  the 
customer  to  promote  his  product  in  one  particular  way,  i.e..  by  advertising,  rather 
than  letting  him  use  some  other  device,  e.g.,  price  reductions.  We  do  not  know^  of 
course  the  extent,  if  any,  to  which  this  practice  affects  total  national  volume  of 
advertising,  but  we  believe  the  answers  would  have  considerable  significance 
for  public  policy.  And  equally  significant  is  the  question  of  the  nature  of  coopera- 
tive advertising.  Since  most  of  it  appears  in  newspapers,  the  initial  inference 
is  that  much  of  it  is  probably  informational  and  this  pro-competitive ;  it  is  hard 
to  run  a  newspaper  ad  without  telling  what,  where,  and  how  much.  But  again, 
we  have  no  firm  data. 

E.     POLICY    IMPLICATIONS 

There  are  a  number  of  key  que.stions  that  are  basic  to  a  national  evaluation  of 
enforcement  policy  in  the  price  discrimination  area,  i.e.,  there  are  several  things 
that  have  to  be  known  before  one  can  rationally  say  that  a  certain  type  of  price 
discrimination  injures  competition. 

We  will  consider  first  the  problems  of  discrimination  at  the  primary  level. 
Where  the  discrimination  here  is  of  the  profit  maximizing  variety,  the  most 
significant  injury  done  to  the  .sellers'  competitors  is  the  limit  it  places  on 
their  ability  to  expand  their  sales  in  the  favored  market."  This  particular 
type  of  discrimination  is  generally  easier  to  detect  and  identify  than  most 
of  the  other  types  of  discrimination  and  is  usually  quite  stable  and  long 
lasting,  even  "traditional"  in  the  affected  industries.  It  is  probably  impossible 
to  conceal  from  competitors,  who  are  bound  to  find  out  in  the  long  run  and 
either  complain  rather  loudly  or  try  to  imitate  it.^"  Like  all  discrimination 
of  this  type,  it  requires  some  market  power.  The  seller's  industry  must  have 
a  concentrati(»n  ratio  placing  it  at  least  in  the  category  of  a  "loose  oligopoly,'' 
e.g.,  an  eight-firm  ratio  of  at  least  30%  or  more.  And  .some  entry  barriers 
must  exist  to  protect  the  seller's  monopoly  profits  in  the  high  priced  mar- 
ket. The  really  key  structural  feature  in  this  situation,  however,  api>ears  to 
be  product  differentiation.  Not  only  does  extensive  product  differentiation  con- 
tribute to  high  concentration  and  high  entry  barriers,  but  it  multiplies  the 
barrier  effect  of  the  discrimination  within  the  favored  submarket. 

Unfortunately,  very  little  empirical  study  has  been  done  on  this  particular 
effect.  And  while  entry  barriers  can  be  measured  with  considerable  accuracy, 
we  know  of  no  attempt  to  measure  the  precise  contribution  that  price  dis- 
criminaticjn  has  made  to  the  entry  barriers  in  any  particular  industry.^'*  Nor 
do  w-e  have  any  study  estimating  the  aggregate  effect  of  the  practice. 

Some  particular  complex  problems  are  encountered  in  trying  to  assess  the 
competitive  effects  of  primary  line  promotional  or  predatory  discrimination. 
First  of  all.  there  are  two  varieties  of  primary  line  discrimination  that  have 
the  almost  universal  blessing  of  the  economic  authorities.  Promotional  price 
discrimination  hy  tncmbcrs  of  a  tiffhtly  structured  oligopoly  is  generally  con- 
sidered beneficial  on  the  theory  that  any  kind  of  price  competition  is  better 
than  none  at  all.  Also,  there  is  general  agreement  that  price  discrimination 
6y  a  new  entrant  to  break  into  a  new  market  is  pro-comi>etitive,  at  least 
where  the  market  is  being  entered  is  less  than  workably  competitive.  On  the 
other  hand,  there  is  almost  universal  condemnation  of  the  practice  where  it 


so  John  Robert  Davidson,  A  Study  of  the  Effect  of  the  Bobinson-Patman  Act  Upon  Cooper- 
ative Advertising  Policies  and  Practices  (Ohio  State  University,,  1959.  Vol.  20  Dissertation 
Abstract,  p.  4.300). 

Elsewhere  it  has  been  estimated  that  cooperative  advertising  in  1959  amounted  to  nine 
hundred  million  dollars  or  25%  of  all  newspaper  advertising. 

Recent  estimates  state  that  30%  of  all  department  store  advertising  (approximately 
13.'V4  to  2  billion  dollars)  is  paid  for  by  supplies  under  cooperative  programs. 

^  See  note  16  supra. 

^Natio7}al  Bixcuit  Company,  Dk.  5013;  Sunshine  Biscuit,  Dk.  6191;  United  Biscuit 
Company,  Dk.  7R17. 

^  For  an  excellent  example  of  the  measurement  of  entry  barriers  see  Moore  and  Walsh, 
Market  Structure  of  the  Agriculture  Industries  (1966),  pp.  390-391. 
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is  a  large  multi-market  lirm  that  is  using  its  monopoly  power  in  one  market 
to  tinauce  predatory  pricing  in  another.^* 

Unfortunately,  these  general  statements  raise  as  many  questions  as  they  an- 
swer. Should  we  approve  of  a  large  national  conglomerate's  use  of  geographic 
price  discrimination  to  challenge  a  local  monopoly  V  Or  a  large  oligopolist's  use 
of  prices  that  are  below  his  competitor's  costs V  Is  this  kind  of  price  competi- 
tion really  better  than  none  at  all"? 

Facile  generalities  are  clearly  out  of  place  here.  Perhaps  the  best  we  can  do 
is  to  set  out  the  minimum  data  that  ought  to  be  known  before  a  judgment  is  made 
about  such  matters  in  the  particular  case.  Obviously  a  great  deal  ought  to  be 
known  concerning  the  discriminating  seller :  Its  absolute  size,  its  relative  market 
share  in  each  of  its  markets,  whether  it  is  a  new  entrant,  whether  it  sell  a  differ- 
entiated product  and,  perhaps  most  important  of  all,  whether  its  discriminatory 
price  is  below  long  run  marginal  costs.^°  Equally  essential  is  at  least  some 
similar  data  on  the  market  where  the  discrimination  occurs:  Is  it  concentrated'.' 
What  are  the  entry  barriers?  Is  there  product  difCerentiation?  Are  prices  above 
the  competitive  level?  Is  there  price  collusion? 

We  are  by  no  means  prepared  to  suggest  that  all  of  this  information  will  guar- 
antee the  ability  to  make  even  reasonably  accurate  decisions  in  every  conceiv- 
able case.  But  we  feel  quite  certain  that,  ivithout  this  data,  no  rational  judg- 
ment can  be  made  at  all. 

It  is  appropriate  to  note  here  our  conviction  that  predatory  price  discrimina- 
tion has  drawn  far  greater  attention  than  it  appears  to  merit.  We  do  not  think 
it  would  be  much  of  an  exaggeration  to  say  that  the  antitrust  profession  appears 
to  harbor  something  of  an  obsession  with  the  subject,  one  quite  out  of  proportion 
to  its  real  importance.^"  In  the  first  instance,  the  number  of  actually  documented 
cases  is  quite  small.^''  And  we  have  been  unable  to  discover  any  authorities  who 
consider  price  discrimination  to  have  significantly  contributed  to  the  rise  of  mo- 
nopoly in  any  major  American  industry.  Certainly  it  does  not  deserve  to  be  in  the 
same '  cla.ss, "  with  for  example,  mergers,  heavy  advertising,  exclusive  dealing 
agreements,  and  patent  abuse. 

This  curious  lack  of  perspective  can  have  some  rather  serious  consequences. 
In  a  case  of  real  predatory  pricing,  it  seems  perversely  myopic  to  focus  on  tlie 
price  discrimination  aspect  of  the  problem.  A  prohibition  against  future  preda- 
tory pricing  is  most  unlikely  to  be  an  effective  remedy,  since  the  predator  has  al- 
most always  completed  his  monopolization  of  the  market  in  question  before  a 
case  can  be  developed  and  tried.^*  In  addition,  a  firm  with  sufficient  size  or  market 
power  to  engage  in  this  kind  of  practice  usually  has  available  a  whole  range  of 
options  which  can  be  equally  as  effective  as  predatory  pricing.  How  does  the 
public  benefit  if  a  predatory  firm  diverts  its  resources  away  from  geographic  price 
discrimination  and  concentrates  instead  on  extremely  heavy  advertising  in  se- 
lected local  areas? 

Part  II 

STATISTICAL    ANALYSIS    OF    ENFORCEMENT    POLICY 

We  have  made  no  effort  to  repeat  or  match  the  extensive  statistical  analysis 
done  by  Professor  Corwin  Edwards  in  1957.  We  have,  however,  compiled  the  fol- 
lowing tables  believing  that  if  there  is  a  discernable  enforcement  pattern,  it 
should  have  api^eared  here  by  now. 


^E.g.  Edwards,  Maintaining  Competition  (1949),  pp.  169-170. 

33  See  note  19  supra. 

3«  This  phenomena  seems  to  have  deep  roots.  To  the  extent  anyone  can  tell,  it  seems  to 
have  started  during  the  Depression.  To  the  economically  naive  businessman  (a  descrip- 
tion that  includes  not  a  few  lawyers)  the  Depression  had  a  simple  explanation  :  prices  were 
too  low.  His  were  low  because  his  competitor  across  the  street  had  cut  his.  And  somewhere 
there  was  guy  who  started  it  all.  "Ruinous  price  wars,"  "excess  competition,"  "price 
chiselling"  were  the  result.  See  Hawley,  The  New  Deal  and  the  Problem  of  Monopoly 
(1966),  pp.  38-41,  54,  248-249. 

s' These  certainly  include:  Standard  Oil  of  New  Jersey  v.  U.S.,  221  U.S.  1  (1911)  : 
Moore  v.  Mead's  Fine  Bread  Co.,  .348  U.S.  115  (1954)  :  E.  B.  Muller  &  Co.  v.  FTC,  142  F.  2d 
511  (6th  Cir..  1944)  ;  Man/land  Baking  Co.  v.  FTC,  243  F.  2d  716  (4th  Cir..  1957)  ;  Atlas 
Building  Products  Co.  v.  Diamond  Block  d-  Gravel  Co.,  269  F.  2d  950  (10th  Cir.,  1959), 
cert,  denied  363  U.S.  843  (1959)  :  Forster  Mfg.  Co.,  Inc..  62  FTC  852  (1963) . 

38  E.g.,  Forster  Mfg.  Co.,  Inc.,  62  F.T.C.  852  at  899-890  (1963). 
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TABLE  1— NUMBER  OF  ORDERS  ISSUED  UNDER  EACH  SECTION,  1936-69 


Section  of  act 


Total 

number 

of  orders 


Percent 
of  total 


2(a)... 

2(c).. 

2(d).... 

2(e) 

2(f) 

More  than  1  section 

Total 


180 

259 

491 

6 

17.7 

25.5 

48.2 

.6 

22 

2.1 

60 

5.9 

1,018 


100.0 


TABLE  2.— NUMBER  OF  ORDERS  ISSUED  UNDER  EACH  STATUTORY  SECTION,  1957-69 


Section  of  act 


Total 

number 

of  orders 


Percent 
of  total 


2(a) 

2(c) 

2(d). 

2(e).. ..-. 

2(f) 

More  than  1  section 

Total 


79 

11.1 

114 

16.2 

464 

65.7 

1 

.1 

15 

2.1 

34 

4.8 

707 


100.0 


TABLE  3.— ENFORCEMENT  BY  SECTION  IN  SELECTED  INDUSTRIES,  1936-57 


Industries 


2(a) 


2(c) 


2(d) 


2(e) 


2(f) 


Comb. 


Total 


Percent- 
ages 


Food 28            125              12 

Fruit  and  vegetable 1              27  

Seafood .-.  28  

Bakery  products 2                 12 

Dairy  products 3  1 

Candy 3                 1                 2 

Apparel 2               13                 2 

Auto  parts.. 14  

Cosmetics 1  3 

Publishing 6 

Corn  products 8 

Others 41                7               10 

Total 101             145              27 


11 
1 


26 


179  52. 5 

(29) 

(28) 

(5) .- 

(4) 

(12) 

18  5.8 

15  4.8 

10  3.2 

7  2.3 

9  2.9 

73  23. 5 

311  100.0 


TABLE  4.— ENFORCEMENT  BY  SECTION  IN  SELECTED  INDUSTRIES,  1957-69 


Industries 


2(a) 


2(c) 


2(d) 


2(e) 


2(f) 


Multi- 
count 


Total 


Per- 
centage 


Food 

Citrus  fruit 

Seafood 

Bakery  products... 

Milk 

Macaroni 

Candy 

Apparel 

Publishing.. 

Auto  parts.. 

Rugs  and  carpets 

Toys 

Cosmetics  and  toiletries. 
Others 


Total. 


24 


21 
11 

2 

1 
20 

79 


109 

87 

{2i 


114 


17 
.... 


307 
58 


48 
464 


14 
.... 

"o 

15 


15 


16 

34 


166  13. 5 

(87) 

(28) 

(9) 

(3) 

(8) 

(4) 

308  43. 7 

58  8.2 

37  5.2 

12]  1.7 

28  4.0 

8j  1.1 

89  12.6 

707  100.0 
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Perhaps  the  most  striking  thing  about  all  of  these  tables  is  the  lack  of 
any  really  significant  pattern.  We  have  no  reason  to  believe  that  price  dis- 
crimination had  any  special  significance  in  these  industries,  as  compared  with 
any  others.  We  do  not  know,  for  example,  that  discriminatory  conduct  was 
unusually  prevalent  in  any  of  them.  Nor  do  we  even  know  that  structural 
factors  made  it  particularly  harmful  there.  But  most  important,  we  do  not 
know  how  the  challenged  discrimination  was  likely  to  affect  the  structure  of 
these  industries. 

There  are.  of  course,  some  exceptions  to  this  general  lack  of  data.  The 
1966  Staff  Report  to  the  Federal  Trade  Commission  on  the  Structure  and  Com- 
petitive Beh(tvior  of  Food  Retailinr/  presented  some  highly  relevant  informa- 
tion concerning  discrimination  in  the  milk  and  bread  industries.""  But  these 
account  for  only  a  small  percentage  of  cases. 

Some  critics  have  focused  on  the  fact  that  large  numbers  of  cases  have  been 
brought  in  certain  industries — from  this  have  drawn  some  generally  unfavor- 
able inferences.  This  strikes  us  as  not  just  unfair,  but  as  quite  irrelevant. 
Numbers  of  cases  alone  do  not  give  a  valid  indication  of  the  enforcement  policies. 
Most  of  the  large  groups  of  cases  listed  here  involved  consent  orders  w^hich 
were  procured  on  an  almost  "mass"  basis,  presumably  with  significant  savings 
in  resources.  For  example,  it  is  very  hard  to  draw  an  inference,  favorable  or 
unfavorable,  from  the  existence  of  twenty-six   (26)   cases  in  the  toy  industry. 

We  are,  again,  simply  unable  to  detect  a  significant  pattern  in  the  enforce- 
ment statistics. 

Part    III 

LEGAL  AND  ADMINISTRATIVE  PROBLEMS 

The  legal  and  administrative  problems  surrounding  the  enforcement  of  the 
Robinson-Patman  Act  have  been  widely  recognized.  But  what  has  not  been 
recognized  is  that  many  serious  problems  do  not  appear  until  after  an  order 
has  been  issued. 

Almost  inevitably  the  factual  is.sues  which  arise  in  the  compliance  phase  of  a 
case  are  more  complex  than  those  involved  in  the  litigation.  Typically  a  case 
involves  a  firm  with  a  large,  complex  distribution  system  (the  firm  need  not  be 
large,  however;  small  firms  often  have  very  complex  distribution  systems).  A 
broad  order  is  issued,  predicted  on  a  limited  number  of  proven  violations.  Imme- 
diately a  whole  range  of  practices  comes  within  the  Commission's  purview,  many 
of  which  were  never  contemplated  in  the  complaint. 

The  legal  proposition  that  the  Commission  does  not  have  to  prove  injury  to 
competition  in  a  suit  for  violation  of  a  price  discrimination  order  creates  more 
complications  than  it  avoids.  If  injury  is  irrelevant,  every  price  discrimination, 
regardless  of  its  significance,  is  an  order  violation  and  may  result  in  a  penalty 
suit.  Obviously  it  is  very  diflficult  for  the  staff,  on  its  own  initiative,  to  consider 
the  violation  of  an  order  de  minimis. 

There  is  a  further  related  problem.  While  it  may  be  proper  for  the  trial  stafE 
to  anticipate  some  real  economies  from  attacking  the  "inducement"  of  discrimina- 
tory prices  and  allowances  (by,  say,  a  large  grocery  chain),  rather  than  proceed- 
ing against  virtually  hundreds  of  suppliers,  there  is  no  comparable  savings  to 
the  Compliance  Division  in  such  a  procedure.  Eventually  someone  will  have  to 
examine  the  relationship  between  the  respondent  buyer  and  each  of  his  hun- 
dreds of  suppliers.  And  since  the  orders  issued  under  the  Robinson-Patman  Act 
usually  run  in  perpetuity,  a  half  dozen  such  orders  can  tie  down  a  number  of 
attorneys  for  substantial  periods  of  time. 

The  worst  of  these  problems  stem  from  the  various  cost  justifications  included 
in  reports  of  compliance.  A  staggering  combination  of  skills  is  required  to  prop- 
erly review  such  a  report,  not  to  mention  the  vast  number  of  man  hours.  But 
what  is  most  significant  here  is  the  fact  that  there  is  no  satisfactory  process 
outside  of  an  adversary  proceeding  (and  even  here  one  can  harbor  re.-^ervations) 
for  checking  the  validity  of  the  representation  made  in  such  a  cost  study.  The.se 
studies  depend  upon  a  host  of  factual  assertions  that  are  completely  beyond  the 
power  of  the  staff  to  either  verify  or  refute.  We  are  thus  left  with  the  Hobson's 
choice  of  either  having  to  accept  the  respondent's  word  for  it  or  challenge  the 
report  via  a  full  de  novo  investigation. 


39  Pp.  186-19.3. 
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Obtaining  compliance  with  orders  issued  under  Section  2(d)  is  beset  with 
similar  problems.  It  is  simply  impossible  to  police  every  promotional  program 
issued  by  every  seller  under  such  an  order.  A  great  deal  of  compliance  work  con- 
sists of  making  respondents  make  "offers"  to  customers  who  will  not  under  any 
circumstances  accept  them.  (A  large  number  of  retailers  simply  have  no  use  at 
all  for  the  "alternative"  programs  that  the  orders  say  must  be  made  "available" 
to  them.  Nonetheless,  a  great  deal  of  effort  is  continually  expended  in  compelling 
the  respondents  to  make  these  ritualistic  recitations  of  these  meaningless  offers. ) 

Another  post-order  problem  is  the  fact  that  Robinson-Patman  orders  are  re- 
markably easy  to  evade  legally.  In  fact,  we  suspect  that  the  real  effect  of  an 
order  is  in  inverse  proportion  to  the  intelligence  and  imagination  enjoyed  by  the 
respondent ;  the  gifted  remain  substantially  unscarred.  There  are,  of  course,  the 
obvious  evasions :  "inducing"  orders  can  be  evaded  by  backward  integration  or 
by  purchasing  the  whole  output  of  a  supplier.  Orders  prohibiting  discriminatory 
pricing  by  suppliers  can  be  evaded  by  a  special  product  of  a  slightly  different 
"grade  and  quality"  for  the  favored  customer.  And  of  course  predatory  advertis- 
ing in  local  areas  can  generally  substitute  quite  well  for  geographic  price  discrimi- 
nation. But  what  we  have  in  mind  here  are  the  really  cunning  evasions.  Con- 
sider, for  example,  the  case  where  a  manufacturer  is  placed  under  an  order  which 
attempts  to  prohibit  it  from  favoring  certain  large  retail  customers.  To  comply 
with  the  order,  the  manufacturer  sells  only  to  wholesalers.  But  on  mei'chandise 
resold  to  the  formerly  favored  retailers,  he  grants  significant  price  reductions. 
The  manufacturer  is,  of  course,  not  discriminating  between  the  wholesalers,  be- 
cause each  is  free  to  compete  for  the  patronage  of  the  favored  retailers.  And  the 
lower  price  charged  by  the  wholesaler  is  of  course  "cost  justified."  (This  is  not  a 
"rainy  day  hypothetical."  See  the  compliance  report  filed  in  Armstrong  Cork  Co., 
Docket  C-1010.) 

The  Commission's  Rules  place  a  premium  on  "trying  out"  various  schemes  of 
marginal  legality  by  not  permitting  the  filing  of  a  civil  penalty  suit  until 
the  respondent  has  been  informed  of  the  deficiencies  in  his  compliance  report.*" 
If  one  clever  scheme  fails  to  get  approval,  there  is  every  reason  to  try  another. 
A  sort  of  immunity  thus  prevails  as  long  as  a  report  is  kept  pending  disclosing 
his  current  activities. 

There  are  of  course  those  who  either  out  of  a  perverse  sporting  instinct  or 
because  of  perhaps  somewhat  sociopathic  inclinations  simply  prefer  to  violate 
their  orders  outright  and  then  use  their  Imagination  and  intelligence  to  avoid 
detection.  Of  these,  the  dull  and  careless  provide  the  material  for  our  civil 
penalty  suits. 

There  is  a  growing  body  of  literature  which  holds  that  cease  and  desist  orders 
aimed  at  preventing  anti-competitive  conduct  are  usually  ineffective,  at  least 
when  compared  with  "instructual"  remedies.*^  Businessmen  are  most  unlikely 
to  view  with  any  enthusiasm  these  efforts  to  interfere  with  what  they  consider 
their  most  profitable  courses  of  action ;  the  natural  reaction  is  to  yield  to  the 
temptation  to  carry  on  as  before  in  one  guise  or  another,  being  deterred  only 
if  the  i>enalties  are  so  high  and  so  certain  as  to  ratlier  clearly  outweigh  the 
probable  gain.  Our  experience  with  the  Robinson-Patman  Act  hardly  casts  any 
strong  doubts  on  this  thesis.  Directing  a  businessman  to  operate  in  a  particular 
way  than  that  mode  of  o|>eration  does  not  in  fact  conform  to  his  idea  of  what 
is  "good  business"  is  thus  likely  to  be  wasted  effort  xmless  the  penalties  are 
so  stiff,  detection  so  easy,  and  evasion  so  difficult  that  it  is  simply  easier  to 
comply  than  to  evade.  The  Robinson-Patman  Act  hardly  fits  any  of  these 
requirements. 

Part  IV 

CONCLUSIONS 

There  are  a  distressingly  small  number  of  things  that  can  be  said  in  the 
price  discrimination  .area  with  any  real  degree  of  assurance,  and  most  of  those 
things  are,  unfortunately,  rather  negative  in  character.  First,  it  seems  fairly 
clear  to  us  that  the  Commission's  orders  in  Robinson-Patman  matters  have  not 
in  general  had  any  really  substantial  effect  iipon  the  pi-icing  policies  of  the 
companies  against  whom  they  are  directed.  Even  where  these  orders  have  had 


«>  Rule  .3.61. 

« E.p.,  Bain,  Tridu.^trial  Organization  (1959)  pp.  4S9,  495,  496.  518-520.  Elzincn. 
Merffem:  Their  Causes  and  Cnres  2  Antitrust  Law  &  Economics  Rev.  5.3  (1968)  ;  Mueller, 
The  New  Antitrust:  A  Structural  Approach  12  Vill.  L.  Rev.  764    (1967). 
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tlie  effect  of  forcing  some  companies  to  change  their  pricing  schemes,  the  "anti- 
competitive" results  alleged  by  the  Commission  were  in  fact  probably  con- 
tinued by  alternative  methods.  Second,  there  presently  are  no  available  empiri- 
cal data,  nor  is  there  even  a  theoretical  framework,  that  would  enable  us  to 
clearly  judge  the  effectiveness  of  the  Commission's  Robinson-Patman  activities. 
Third,  in  each  case  where  there  in  fact  exists  serious  price  discrimination  prob- 
lems which  appear  to  have  clearly  anti-competitive  effects,  the  most  effective, 
in  fact  the  only  effective  remedy,  would  probably  be  a  direct  attack  upon  the 
structural  characteristics  producing  not  the  "low"  but  the  hiffh  price.  Fourth, 
at  the  present  time  we  do  not  possess  either  the  empirical  or  theoretical  data 
necessary  to  enable  us  to  determine  whether  a  particular  price  discrimination 
is  in  fact  likely  to  be  pro-competitive,  anti-competitive,  or  neutral  in  its  effects. 

Furthermore,  we  are  not  at  all  certain  that  the  resources  necessary  to  develop 
this  kind  of  information  could  not  be  better  used  in  other  areas,  e.g.,  against 
mergers  and  collective  monopolization,  where  we  can  be  a  great  deal  more  cer- 
tain of  our  ultimate  results.  It  seems  fairly  clear,  however,  that  it  would  be 
exceedingly  difficult  to  justify  the  present  utiliation  of  almost  50%  of  the  Com- 
mission's total  antitrust  resources  in  this  area  (one  large  Division  plus  a  sub- 
stantial part  of  the  work  of  another  one)  until  such  information  is  developed. 

Fifth,  the  criteria  for  evaluating  the  impact  of  price  discriminations  should 
be  the  same  as  those  used  to  judge  other  conduct  with  a  similar  impact.  Thus, 
if  a  price  discrimination  in  fact  results  in  the  elimination  of  a  competitor  or 
competitors  and  the  shifting  of  their  market  shares  to  the  leading  firms  in  the 
industry,  the  economic  result  is  essentially  the  same  as  if  a  merger  had  taken 
place  between  the  "acquiring"  firms  and  those  whose  market  shares  they  have 
obtained.  Considered  in  such  a  light,  the  relevant  factors  to  be  considered  in- 
clude the  usual  structure/performance  data,  e.g.,  concentration,  barriers  to  en- 
try, and  product  differentiation  characteristics.  If  a  merger  of  that  size  and 
character  would  not  be  worth  challenging,  then  it  would  pre.sumably  be  an  un- 
wise use  of  resources  to  attack  a  price  discrimination  that  causes  the  same 
competitive  result.  (This  is  not  to  say  that  the  private  plaintiff  should  not  have 
his  relief  in  such  a  case,  but  only  that  a  puMic  agency  such  as  the  Commission 
could  not  rationally  undertake  to  secure  it  for  him.) 

Other  practices  provide  similar  guidelines.  It  is  not  clear,  for  example,  as 
to  why  a  volume  discount  which  has  the  effect  of  foreclosing  outlets  to  com- 
petitors should  be  treated  more  rigorously  than  an  exclusive  dealing  arrange- 
ment which  accomplishes  the  same  end ;  the  latter  leaves  no  room  for  maneuver 
while  the  former,  the  elimination  of  a  firm  by  predatory  pricing,  at  least  im- 
plies that  it  will  be  the  least  efficient  of  the  smaller  firms  which  are  likely  to 
suffer  first  and  thus  that  their  market  shares  will  be  up  for  grabs  by  all  of  the 
other  members  of  the  industry,  rather  than  simply  being  transferred  directly 
to  the  large  firm.  A  volume  discount  may  at  least  leave  open  the  possibility  of  a 
rival  firm  substituting  itself  for  the  former  supplier  by  quoting  a  lower  price  on 
the  entire  volume. 

Perhaps  most  importantly  of  all,  however,  serious  price  discrimination  Ls 
almost  inevitably  accompanied  by  numerous  other  anticompetitive  structural  con- 
ditions and  practices,  particularly  high  entry  barriers,  high  degrees  of  product 
differentiation,  excessive  advertising,  exclusive  dealing  systems,  and  so  forth.  To 
attack  one  of  these  indications  of  an  anticompetitive  structure  without  attacking 
the  root  cause  of  the  problem  may  in  fact  be  worse  than  taking  no  action  at  all. 
We  have  numerous  examples  of  industries  whose  bad  structures  are  due  to  ex- 
elusive  dealing  (e.g.,  automobiles),  mergers  (e.g.,  steel)  and  product  differentia- 
tion (e.g..  breakfast  cereals)  but  there  is  no  major  highly  concentrated  industry 
today  which  we  can  safely  say  was  produced  primarily  by  price  discrimination.  In 
short,  we  simply  do  not  know  the  long  range  effects  of  either  price  discrimination 
or  of  a  policy  of  attempting  to  stop  it.  If  there  was  any  clear  cut  indication  that 
price  discrimination  was  in  fact  producing  serious  long  range  problems  in  major 
American  industries,  the  single  most  productive  step  would  be  to  begin  the  neces- 
.sary  research  to  identify  those  structural  characteristics,  and  tho.se  types  of  dis- 
crimination, that  in  combination  determine  whether  the  effect  of  the  practice  is 
either  anticompetitive,  neutral,  or  procnmi>etitive  and,  more  important,  to  enable 
tlie  Commission  to  evaluate  the  degree  of  anticompetitiveness  involved,  if  any.  and 
thus  to  rationally  allocate  resources  between  this  and  other  Restraint  of  Trade 
areas. 
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Price  discrimination  differs  in  this  respect  from  a  number  of  the  other  matters 
antitrust  is  concerned  with.  A  substantial  amount  of  solid,  empirical  data  is 
readily  available  on  the  effects  of  meris^ers,  price  fixing,  exclusive  dealing,  high 
concentration,  high  entry  barriers,  high  degrees  of  product  differentiation,  exces- 
sive advertising,  and  other  types  of  vertical  and  horizontal  restraints.  When  the 
researcher  turns  to  price  discrimination,  however,  there  is  virtually  no  data  avail- 
able. The  unmistakable  inference,  unfortunately,  is  that  this  dearth  of  research 
on  price  discrimination  reflects  a  substantial  consensus  in  the  scholarly  com- 
munity that  any  such  effort  would  be  unproductive,  i.e.,  that  the  potential  gains 
to  be  realized  from  even  the  most  rationally-conceived  antidiscrimination  pro- 
gram would  be  more  than  offset  by  the  cost  of  devising  and  administering  it. 
The  largest  of  these  costs,  of  course,  is  what  the  economist  calls  the  "opiX)r- 
tunity  cost"  :  a  thousand  man-hours  spent  on  an  Robinson-Patman  Act  cases 
necessarily  means,  given  a  fixed  budget,  a  thousand  man-hours  withdrawn  from 
an  enticingly  high-yield  case  in  one  of  the  three  areas  known  to  be  most  produc- 
tive, namely,  merger,  price  fixing,  and  deconcentration  cases.  None  would  care 
to  defend  a  Commission  policy  of  spending  perhaps  as  much  as  50%  of  its  entire 
antitrust  resources  on  a  practice  that  has  yet  to  be  established  as  a  productive 
means  of  promoting  noncompetitive  market  structures  and  thus  noncompetitive 
prices  to  the  consuming  public. 

We  believe  that  much  of  the  emphasis  on  Robinson-Patman  enforcement  at 
the  Commission  is  due  in  large  measure  to  the  high  "visibility"  of  the  entrepre- 
neurs that  are  the  natural  constituents  of  the  statute,  as  compared  with  the 
almost  complete  invisibility  of  the  rather  anonymous  members  of  the  consuming 
public  that  are  the  potential  beneficiaries  of  competitive  prices.  Thus,  no  one  has 
suggested  the  creation  at  the  Federal  Trade  Commission  of  a  "Division  of  Pat- 
ent Abu.se."  even  though  one  scholar  has  estimatetl  that  patent  monopolies  cost 
the  American  public  something  on  the  order  of  ^TiO  billion  in  lost  output  an- 
nually, some  90%  of  which  (or  about  $45  billion)  is  due  to  patent  abuses  that 
are  already  illegal  under  existing  law.  It  goes  without  saying  that  even  the 
most  sanguine  of  Robinson-Patman  enthusiasts  would  hardly  claim  any  such 
potential  benefits  for  an  anti-price  discrimination  program  of  even  the  most 
heroic  dimensions. 

From  our  brief  research  here,  we  conclude  that  it  would  be  impossible  to  .iu.stiry 
on  rational  priority  grounds  the  Commi-ssion's  present  commitment  to  price  dis- 
crimination matters,  given  the  severe  budget  limitations  it  faces  and  the  ex- 
ceedingly high  yields  available  to  it  in  the  three  kinds  of  cases  mentioned  above. 
Price  discrimination  in  its  genuinely  anticompetitive  forms  is  a  creature  of 
monopoly  power  and  should  be  treated  as  such,  namely,  as  an  integral  part  of  a 
monopoly  case.  And,  when  attacked  in  a  monopoly  case,  the  remedy  should  be 
not  an  antidiscrimination  order  but  the  traditional  monopoly  solution,  dissolu- 
tion and  divestiture. 
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RESPONSE  TO  QUESTION  8 

Tabulations  of  Law  Clerks  and  Attorneys  with  Less  than  Five  Years 
of  Service,  By  Bureau,  1966-1969,  dated  September  30,  1969. 


FEDERAL  TRADE  COMMISSION 
SEPARATIONS  OF  LAW  CLERKS  AND  ATTORNEYS  WITH  LESS  THAN  5  YEARS  OF  SERVICE,  BY  BUREAU,  1966-€9 


Calendar  year 


Bureau  or  office 


1966 

1967 

1968 

1969 

3 

4 
0 
4 
7 
1 

15 
2 

2 

0 
12 
17 

2 
22 

2 

4 

1 

0 

15 

8 

3 

8 

1 

1 

24 

12 

0 

1 

Commissioners'  Offices 

Office  of  General  Counsel 

Bureau  of  Restraint  of  Trade. 
Bureau  of  Deceptive  Practices 
Bureau  of  Textiles  and  Furs.. 
Bureau  of  Field  Operations... 
Bureau  of  Industry  Guidance. 

Total 


47 


33 


57 


34 
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Commission  Minutes  in  the  Matter  of  Associated  Merchandising  Corporation, 
Docket  No.  8651,  dated : 

April  9,  1964  February  27, 1968 

September  2H,  19<34  JIarch  "..  1968 

October  (>.  1964  June  18, 1968 

November  19.  1964  June  20,  1968 

April  27.  1965  June  25, 1968 

May  18. 1965  June  27. 1968 

Mav  21, 1965  July  9. 1968 

Mav  26,  im~)  August  8, 1968 

June  7, 19<i5  September  3, 1968 

June  8.  1965  September  4,  1968 

June  9, 1965  October  8, 1968 

September  7. 1966  October  29,  1968 

September  15,  1966  December  11, 1968 

October  1 1 .  li)66  December  12, 1968 
February  19, 1968 

Circulations  by : 

Commissioner  Mason  dated  January  20, 1956 
Commissioner  Reilly  dated  March  31.  1964 
Commissioner  Elman  dated  April  1,  19(54 
Commissioner  Maclntyre  dated  May  20, 1964 
Commissioner  Reilly  dated  September  15, 1964 
Commissioner  Reilly  dated  October  5, 1964 
Commissioner  Elman  dated  April  26, 1965 
Commissioner  Elman  dated  May  11, 1965 
Conmiissioner  Maclntyre  dated  January  3, 1946 
Commissioner  Maclntyre  dated  March  14, 1966 
Commissioner  Maclntyre  dated  March  18, 1966 
Commissioner  Maclntyre  dated  October  6, 1966 
Commissioner  Reilly  dated  January  4. 1967 
Commissioner  Maclntyre  dated  November  1, 1967 
Conmiissioner  Maclntyre  dated  November  6, 1967 
Commissioner  Elman  dated  February  14, 1968 
Commissioner  Maclntyre  dated  June  10, 1968 
Commissioner  Nicholson  dated  July  23. 1968 
Commissioner  Maclntyre  dated  August  7, 1968 
Commissioner  Maclntyre  dated  x\ugust  8, 1968 
Commissioner  Nicholson  dated  August  20, 1968 
Commissioner  Jones  dated  August  29, 1968 
Commissioner  Jones  dated  August  29, 1968 
Commissioner  Elman  dated  September  4. 1968 
Commissioner  Nicholson  dated  October  28. 1968 
Commissioner  Dixon  dated  December  6, 1968 
Commissioner  Elman  dated  December  11,  1968 


April  9,  1964 

agenda  matter 

File  601  0059 — Associated  McrcharuJising  Corporation,  et  at. 

Mr.  Reilly  presented  memorandum  of  March  31,  1964,  in  which  he  reviewed 
the  facts  in  this  matter  and  concurred  in  the  recommendation  of  the  Bureau 
of  Restraint  of  Trade  in  memorandum  of  February  28,  1964,  that  the  sub- 
mitted draft  of  complaint  be  issued. 
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For  the  reasons  recited  in  his  memorandum  of  Ajiril  1.  19G4,  Mr.  Elman  recom- 
mended that  this  matter  be  returned  to  the  staff  to  be  held  until  after  the 
Commission's  order  in  Docket  7813 — Joseph  A.  Kaplan  «&  Sons,  Inc.  is  ruled  upon 
by  the  courts. 

After  consideration,  on  motion  of  IMr.  Reilly,  this  Commission  having  reason 
to  believe  that  Associated  Merchandising  Corporation,  a  corporation,  and  the 
other  respondents  named  in  draft  of  complaint  submitted  by  the  Bureau  of 
Restraint  of  Trade  witli  memorandum  of  February  28,  1964,  have  violated  and 
are  now  violating  the  provisions  of  Section  2(f)  of  the  Clayton  Act,  as  amended, 
it  was  determined  that  the  complaint  submitted  by  the  Bureau  should  issue. 

For  the  reasons  recited  in  his  memorandum  of  April  1,  1964,  Mr.  Elman  voted 
in  the  negative  as  to  the  determination,  at  this  time,  that  complaint  should  issue. 

September  28,  1964 

File  601  0059 — Associated  Merchandising  Corporation,  et  al. 

Pursuant  to  arrangement,  the  Commission  considered  this  matter  (in  which 
the  Commission,  under  its  action  of  April  9,  1964,  determined  that  complaint 
should  issue)   in  view  of: 

(a)  Joint  memorandum  of  August  28,  1964,  from  the  Bureau  of  Restraint 
of  Trade  and  Office  of  Consent  Orders  (1)  transmitting  offer  of  settlement 
by  the  respondents,  vv-hicli  was  accompanied  by  letter  of  August  11,  1964, 
from  their  counsel,  and  (2)  recommending,  for  the  reasons  recited,  that  the 
Commission  reject  the  respondents'  proposal  for  settlement ;  direct  issuance 
of  the  submitted  revised  draft  of  complaint ;  that  the  respondents  and  their 
attorneys  be  advised  of  the  rejection  by  the  submitted  draft  of  letter ;  and 
that  copies  of  the  letter  be  included  in  the  mailing  of  the  complaint  and 
the  usual  service  letter ;  and, 

(b)  Memorandum  of  September  15,  1964.  by  Mr.  Reilly  reporting  his 
further  consideration  of  this  matter  and  recommending,  for  the  reasons 
recited,  that  pursuant  to  their  request,  the  respondents'  counsel  be  permitted 
to  present  their  position  to  the  Commission  at  a  Commission  meeting. 

The  Commission,  in  the  presence  of  interested  staff  members,  including  Com- 
mission counsel,  heard  the  following  counsel  for  the  respondents  in  connection 
with  the  settlement  offer :  Paul  Warnke,  Norman  Diamond,  I;ra  Millstein  and 
Abe  Fortas. 

After  being  heard,  counsel  for  the  respondents  were  excused. 

The  interested  staff  members  were  then  heard,  and  thereafter  excused. 

After  discussion,  Mr.  Maclntyre  suggested  that  the  Commission  give  con- 
sideration to  directing  the  staff  to  revise  the  complaint  herein  to  include  a 
Section  5,  Federal  Trade  Commission  Act,  charge,  as  in  Docket  5794 — Atlas 
Supply  Company,  et  al.,  in  addition  to  the  charges  under  the  Robinson-Patman 
Act,  in  separate  counts. 

After  further  discussion,  it  was  agreed  that  this  matter  would  be  considered 
at  a  later  meeting  of  the  Commission. 

October  6,  1964 

(4)  File  601  0059 — Associated  Merchandising  Corporation,  et  al. 

Mr.  Reilly  presented  memorandum  of  October  5.  1964,  in  which  he  reported  his 
further  consideration  of  this  matter  (in  which  the  Commis'^ion,  under  its  action 
of  April  9,  1964,  directed  that  complaint  be  served  under  the  con.';ent  order  pro- 
cedure) in  the  light  of  the  Commission's  consideration  at  the  meeting  of  Septem- 
ber 28, 1964,  of  the  respondents'  offer  of  settlement. 

For  the  reasons  recited,  Mr.  Reilly  (1)  recommended  (a)  that  the  staff  be 
directed  to  communicate  a  rejection  of  the  respondents'  offer  of  settlement,  and 
give  the  respondents  10  days  within  which  to  agree  to  the  proposed  order  as 
presently  drafted,  and,  failing  which,  (b)  stated,  with  regard  to  Mr.  Maelntyre's 
suggestion  that  any  violation  of  Section  5  of  the  Federal  Trade  Commission  Act 
be  alleged  in  the  complaint,  that  he  would  prefer  to  hear  from  the  staff  prior  to 
making  a  recommendation. 

The  Director  and  the  Assistant  Director  of  the  Bureau  of  Restraint  of  Trade, 
and  the  Chief  of  the  Division  of  General  Trade  Restraints,  and  Attorneys  Basil 
J.  Mezines  and  Lewis  F.  Parker  of  that  Bureau,  and  Wayne  Threlkeld  of  the 
Office  of  Consent  Orders,  were  called  in  and  heard  regarding  the  inclusion  of  a 
Section  5  charge  in  the  complaint,  and  thereafter  were  excused. 
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After  discussion,  on  motion  of  Mr.  Reilly,  the  respondents'  offer  of  settlement 
was  rejected,  and  the  respondents  were  granted  10  days  after  receipt  of  notice 
of  tlie  rejection  within  which  to  accept  the  proposed  order;  with  the  direction 
that  the  staff  prepare  an  appropriate  letter  of  notification. 

As  to  the  foregoing  action,  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the 
afflrmative,  and  Mr.  Elman  voted  in  the  negative  and  requested  that  his  position, 
as  follows,  be  shown  on  the  letter  of  notification  to  the  respondents  : 

"Commissioner  Elman  does  not  concur.  He  thinks  that  the  Commission  is  mak- 
ing a  great  mistake  in  rejecting  the  consent  order  proposed  by  respondents,  and 
that  it  is  most  unlikely  that  litigation  will  eventually  result  In  a  better  or  more 
drastic  order." 

Mr.  Maclntyre  moved  that  the  complaint  be  redrafted  to  include  a  Section  5. 
Federal  Trade  Commission  Act,  charge,  as  in  Docket  5794 — Atlas  Supply  Com- 
pany, et  al.  The  motion  was  lost  for  a  want  of  a  second. 

The  above  staff  members  were  recalled,  advised  of  the  foregoing  action,  and 
thereafter  were  excused. 

November  19,  1964 

(2)  File  601   0059 — Associated  Merchandising  Corporation,  et  al. 
Circulated  by  Mr.  Reilly. 

November  19.  1964 — Directed  that  complaint  which  the  Commission,  under 
its  action  of  April  9.  1964,  determined  should  be  served  under  the  consent  order 
procedure,  and  as  subsequently  amended,  be  now  issued  and  served  forthvpith. 

Mr.  Elman  voted  in  the  negative  as  to  the  foregoing  action. 

April  27,  1965 

(3)  Docket  8651 — Associated  Merchandising  Corporation 

Mr.  Elman  presented  memorandum  of  April  26,  1965,  in  which  he  referred  to 
the  offer  of  consent  settlement  of  this  matter  insofar  as  it  concerns  respondent 
Federated  Department  Stores,  Inc.  Tlie  offer  was  made  in  a  document,  addressed 
to  the  Commission,  filed  by  said  respondent's  counsel  on  April  22,  1965,  and  the 
document  was  treated  as  a  motion  and  referred  to  the  hearing  examiner  for  han- 
dling by  the  Office  of  the  Secretary. 

For  the  reasons  recited,  Mr.  Elman  expressed  the  opinion  (1)  that  when  a  set- 
tlement offer  is  addressed  directly  to  the  Commission,  the  Commission  should 
consider  it  directly  without  reference  to  the  hearing  examiner;  and  (2)  that 
Federated's  proposal  should  be  accepted. 

After  consideration,  on  motion  of  Mr.  Elman,  this  matter  was  referred  to  the 
General  Counsel  with  instruction  to  submit  to  the  Commission  for  considera- 
tion at  the  next  regular  meeting  a  legal  memorandum  dealing  with  the  question 
of  law,  and  the  actual  practices  of  other  government  agencies,  concerning  offers 
of  settlement  under  the  Administrative  Procedure  Act. 

May  13,  1965 

(6)  Docket  S651 — Associated  Merchandising   Corporation,    et  al. 

Mr,  E'man  presented  memorandum  of  May  11.  1965,  in  which  he  reported  his 
consideration  of  memorandum  of  April  30.  1965.  from  the  General  Counsel  re- 
porting, pursuant  to  the  action  of  April  27,  1965,  on  the  practices  of  other  govern- 
ment agencies  concerning  offers  of  settlement  under  the  Administrative  Pro- 
cedure Act,  and  questions  of  law  arising  under  the  Act  in  connection  with  such 
offers. 

The  General  Counsel  included  an  expression  of  opinion  (a)  that  adherence  to 
the  Commission  rules  now  in  effect  governing  such  offers  would  seem  to  afford 
a  more  orderly  and  consistent  procedure  that  a  confusing  polic.v  of  circumven- 
tion, even  though  such  adherence  under  some  circumstances  may  appear  to  be 
more  of  ritual  than  realistic;  and  (b)  that  to  negotiate  settlement  with  one 
party,  (regardless  of  prohibited  staff  consultation)  on  ex  parte  basis  after  the 
assumption  of  adjudicative  jurisdiction  under  the  Administrative  Procedure 
Act,  could  be  violative  of  due  procei?s  and  Section  5(c)  of  that  Act. 

For  the  reasons  recited.  Mr.  Elman  disagreed  with  a  number  of  points  raised 
by  the  General  Counsel,  and  recommended  (1)  that  the  Secretary  be  directed 
to  inform  the  examiner  and  the  parties  that  the  Commission  has  decided  to 
consider  and  pass  on  the  offer  of  settlement  of  respondent  Federated  Department 
Stores,  Inc.  directly,  and  without  referring  it  to  the  hearing  examiner ;  and 
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(2)   that  the  Bureau  of  Restraint  of  Trade  be  directed  to  submit  a  report  and 
recommendations  to  the  Commission  on  Federated's  settlement  offer. 

After  consideration,  Mr.  Elman  moved  that  action  in  accordance  with  the 
recommendation  in  his  above  memorandum  be  taken  in  this  matter. 

Miss  Jones  moved,  as  a  substitute,  that  the  Secretary  l)e  directed  to  return 
the  offer  of  settlement  to  the  Commission  without  the  hearing  examiner's  making 
recommendation  thereon.  Miss  Jones'  motion  was  seconded  by  Mr.  Elman. 

As  TO  ^liss  Jones'  motion,  ^Ir.  Elman  and  Miss  Jones  voted  in  the  affirmative, 
and  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the  negative.  The  motion  was 
lost. 

As  to  Mr.  Elman's  motion,  Mr.  Elman  and  Miss  Jones  voted  in  the  affirma- 
tive, and  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the  negative,  for  the 
reason  that  they  desire  that  the  offer  of  settlement  be  certified  to  the  Com- 
mission according  to  its  Rules  of  Practice.  The  motion  was  lost. 

Miss  Jones  referred  to  that  part  of  Section  3.6  of  the  Rules  providing  that 
the  hearing  examiner  shall  certify  to  the  Commission,  with  his  recommendation, 
any  motion  upon  which  he  has  no  authority  to  rule,  and  moved  that  the  hearing 
examiner  be  instructed  to  certify  Federated's  offer  of  settlement  to  the  Com- 
mission, without  recommendation.  The  motion  was  seconded  by  Mr.  Elman. 

As  to  Miss  Jones'  above  motion,  Mr.  Elman  and  Miss  Jones  voted  in  the 
affirmative,  and  Messrs.  Dixon,  Elman  and  Maclntyre  voted  in  the  negative. 
The  motion  was  lost. 

May  21,  1965 

(-'i)   Docket  8651 — Associated  Merchandising  Corporation,  et  ah 

Mr.  Maclntyre  presented  memorandum  of  May  20,  1965,  in  which  he  reported 
his  consideration  of  this  matter  in  view  of  certification  by  the  hearing  examiner, 
filed  May  18,  1965,  to  the  Commission  of  the  motion  by  counsel  for  respondent 
Federated  Department  Stores,  Inc.,  requesting  the  Commission  to  waive  the 
provisions  of  §  2.4(d)  of  the  Rules  of  Practice  and  proiwsing  a  consent  order 
for  the  consideration  of  the  Commission.  In  an  answer  to  said  motion,  filed 
May  14,  1965,  complaint  counsel  concluded  that  the  motion  should  be  certified 
to  the  Commission  for  consideration. 

Mr.  Maclntyre  recommended  that  the  Commission  adopt  and  issue  the  sub- 
mitted draft  of  order  providing  for  the  filing  of  briefs  on  the  question  certified 
by  the  hearing  examiner. 

After  discussion,  Mr.  Reilly  suggested  that  the  order  submitted  by  Mr. 
Maclntyre  be  amended  as  stated. 

Mr.  Maclntyre  moved  that  the  order  submitted  by  him,  amended  as  suggested 
by  Mr.  Reilly,  be  adopted.  The  motion  was  seconded  by  Mr.  Reilly. 

Mr.  Elman  moved,  as  a  substitute  for  Mr.  Maclntyre's  motion,  that  the  Director 
of  the  Bureau  of  Restraint  of  Trade  be  instructed  to  submit  to  the  Commission 
a  memorandum  setting  forth  his  views  and  recommendations  respecting  dis- 
position of  the  offer  of  settlement.  The  motion  was  seconded  by  Miss  Jones. 

As  to  Mr.  Elman's  motion,  Mr.  Elman  and  Miss  Jones  voted  in  the  affirmative, 
and  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the  negative,  ^Ir.  Dixon  so 
voting  for  the  reason  that  he  is  of  the  opinion  that  it  is  unnecessary  to  obtain 
the  Director's  views.  The  motion  was  lost. 

As  to  Mr.  Maclntyre's  motion,  Messrs..  Maclntyre  and  Reilly  voted  in  the 
aflarmntive,  and  Messrs.  Dixon  and  Elman  and  Miss  Jones  voted  in  the  negative. 
The  motion  was  lost. 

On  motion  of  Mr.  Dixon,  the  Commission  denied  the  request  of  respondent 
Federated  Department  Stores,  Inc.,  that  §  2.4(d)  of  the  Rules  of  Practice  be 
waived  and  that  its  proposed  consent  settlement  be  accepted ;  and  directed  that 
Federated's  counsel  be  so  informed. 

As  to  the  foregoing  action,  Messrs.  Dixon.  Reilly  and  Maclntyre  voted  in  the 
affirmative;  Mr.  Elman  voted  in  the  negative,  and  stated  that  he  would  file  a 
dissenting  statement  to  accompany  the  letter  of  advice :  and  Miss  Jones  voted 
in  the  negative  for  the  reason  that  she  is  not  sufficiently  informed  on  this  matter, 
and  did  not  receive  the  benefit  of  the  di.scussion  had  with  the  parties  on  Sep- 
tember 28,  1964,  prior  to  her  appointment  to  the  Commission. 

Mr.  Maclntyre  stated  that  he  would  also  file  a  statement  to  accompany  the 
Commission's  letter  of  advice. 

It  was  agreed  that  Mr.  INIacIntyre  would  prepare  the  letter  of  advice  to  counsel 
for  respondent  Federated. 
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May  26,  1965 

(6)  Docket  8651 — Associated  MercTiandising  Corporation,  et  al. 

Mr.  Dixon  presented  this  matter  for  reconsideration  pursuant  to  tlie  action  of 
May  21,  196.j,  at  whicli  time  (a)  tlie  Commission  denied  tlie  request  of  respondent 
Federated  Department  Stores,  Inc.,  that  §  2.4(d)  of  the  Rules  of  Practice  be 
waived  and  that  its  proposed  consent  settlement  be  accepted,  directed  that 
Federated's  counsel  be  so  informed,  agreed  that  Mr.  Maclntyre  would  prepare 
a  letter  of  advice  to  Federated's  coun.^el;  and  (b)  the  individual  Commissioners' 
positions  in  this  matter  were  entered  in  the  minute  record,  including  the  fact 
that  Mr.  Elman  would  file  a  dissenting  statement  to  accompany  the  letter  of 
advice  and  Mr.  Maclntyre  would  also  file  a  statement. 

(On  May  24,  lOti-j,  Mr.  Elman  circulated  to  the  other  Commissioner.s  his 
dissenting  statement  for  attachment  to  the  letter  to  couii.sel  for  Federated.) 

After  consideration,  Mr.  Elman  moved  that  the  Bureau  of  Restraint  of  Trade 
be  instructed  to  submit  to  the  Commission  for  consideration  a  memorandum 
setting  forth  the  Bureau's  recommendation  regarding  Federated's  offer  of  settle- 
ment. The  motion  was  seconded  by  Miss  Jones. 

As  to  Mr.  Elman's  motion,  Mr.  Elman  and  Miss  Jones  voted  in  the  aflarmative, 
and  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the  negative.  The  motion 
was  lost. 

Mr.  Dixon  moved  that  the  Commission  waive  the  provisions  of  §  2.4(d)  to 
the  extent  that  consideration  be  given  to  the  offer  of  settlement  of  Federated 
Department  Stores,  Inc. 

Without  objection,  the  motion  was  adopted,  and  it  was  so  ordered. 

Mr.  Dixon  moved  that  Federated's  offer  of  settlement  be  rejected.  The  motion 
was  seconded  by  Mr.  Reilly. 

As  to  the  above  motion,  Messrs.  Dixon,  Maclntyre  and  Reilly  voted  in  the 
affirmative;  Mi*.  Elman  voted  in  the  negative  and  stated  that  he  would  file  a 
dissenting  statement ;  and  Miss  Jones  did  not  participate  for  the  reason  that  she 
is  not  sufficiently  informed  on  this  matter,  and  did  not  receive  the  benefit  of  the 
discussion  had  with  the  parties  on  September  28.  1964,  prior  to  her  appointment 
to  the  Commission. 

The  motion  v>'as  carried,  and  it  was  so  ordered. 

It  was  agreed  that  Mr.  Maclntyre  woidd  prepare  an  appropriate  order  ruling 
in  accordance  with  the  motions  which  were  carried  in  this  matter. 

June  7,  1965 

(2)    Docket  S651 — Associated  Merchundisinff  Corporation,  et  al. 

Pursuant  to  the  action  of  IMay  26.  1965.  with  respect  to  the  offer  of  consent 
settlement  of  respondent  Federated  Department  Stores,  Inc.,  and  upon  considera- 
tion of  reports  in  conne<^'tion  with  this  matter  by  Mr.  Dixon  and  Miss  Jones,  the 
Commission  (1)  waived,  as  to  all  respondents,  the  provision  of  Section  2.4(d) 
of  the  Rules  of  Practice  that  the  con.sent  order  procedure  should  not  be  available 
after  issuance  of  complaint:  (2)  granted  counsel  for  all  respondents  and  counsel 
supporting  the  complaint  an  opportunity  to  be  lieard  with  respect  to  Federated's 
offer  of  .settlement :  (3)  directed  that  the  counsel  be  so  informed  by  the  Director 
of  the  Bureau  of  Restraint  of  Trade  (the  Director  was  so  instructed  by  telephone 
from  the  meeting)  ;  and  (4)  established  2:00  p.m..  June  8,  1965.  Room  242,  this 
building,  as  the  time  and  place  for  a  conference  for  the  above  purpose  l)etween 
the  Commission  and  counsel  for  Federated  Department  Stores,  Inc.,  and  com- 
plaint counsel,  and  all  otlier  counsel  if  they  choose  to  attend. 

June  8,  1965 

Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Pursuant  to  the  action  herein  of  June  7.  1965.  the  Commission  conferred  with 
counsel  for  the  respondents  and  interested  Commission  staff  members,  as  follows, 
respecting  the  offer  of  consent  settlement  of  respondent  Federated  Department 
Stores.  Inc. : 

Counsel  for  the  respondents  attending  were:  Abe  Fortas  and  Normand  Dia- 
mond, for  respondent  Federated  Department  Stores,  Inc. :  Paid  Warnke.  Thomas 
H.  Austerii  and  Harvey  Applebaum,  for  the  13  store  respondents,  other  than 
Federated  Department  Stores,  Inc. ;  and,  Ira  Milstein.  for  respondents  Associ- 
ated Merchandising  Corporation  and  Aimcee  Wholesale  Corporation. 

.36-138 — 70— vol.  3 — —105 
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Staff  iiH'iiibers  i.u  atteiuiance  were:  The  Director  of  tlie  Bureau  of  Restraint 
of  Trade  and  the  Chief  of  the  Division  of  Discriminatory  Practices  of  that  Bu- 
reau, and  Attorneys  Basil  J.  Mezines  and  Lewis  F.  Parker,  counsel  supix)rting  the 
complaint,  also  members  of  that  Bureau:  and  the  Assistant  General  Counsel  for 
Consent  Orders. 

Counsel  for  all  the  respondents  were  advised  of  the  Commission"  waiver  in 
this  matter  of  the  provision  of  §  2.4(d)  of  the  Rules  of  Practice  that  the  consent 
order  procedure  shall  not  be  available  after  issuance  of  c*omi>laint. 

Messrs.  Fortas  and  Diamond  were  heard  on  behalf  of  the  offer  of  settlement 
of  respondent  Federated  Department  Stores.  Inc. 

At  the  conclusion  of  the  presentation  l)y  Federated's  counsel,  in  response  to 
inquiry  by  Mr.  Dixon,  counsel  for  all  respondents  advised  the  Commission  that 
they  had  no  objection  to  the  Commission's  consulting  ex  parte  with  its  staff  mem- 
bers, including  complaint  counsel,  regarding  this  matter. 

Counsel  for  the  respondents  were  excused. 

Counsel  supporting  the  complaint  and  other  staff  members  were  con.sulted.  and 
thereafter  were  excused. 

After  discussion,  Mr.  Dixon  moved  that  Federated's  offer  of  settlement  be 
rejected  and  that  the  case  be  remanded  to  the  hearing  examiner  for  hearings  in 
regular  course.  The  motion  was  seconded  by  Mr.  Reilly. 

As  a  substitute,  Mr.  Elman  moved  that  the  Commission,  having  waived  §  2.4(d), 
and  the  matter  now  being  before  the  Commission  for  consideration  of  the  offer 
of  settlement  submitted  by  respondent  Federated  Department  Stores,  Inc.,  ( 1 )  in- 
struct the  hearing  examiner  (a)  that  the  Commission  is  allowing  all  parties  thirty 
days  for  the  purpose  of  discussing  the  terms  of  an  appropriate  consent  order  dis- 
posing of  the  case  in  its  entirety,  and  (b)  that,  if  a  consent  order  is  not  submitted 
by  all  the  parties  prior  to  the  expiration  of  thirty  days,  or,  if  a  consent  order  is 
submitted  and  rejected  by  the  Commission,  the  matter  will  be  remanded  to  the 
hearing  examiner;  and  (2)  instruct  the  Bureau  of  Restraint  of  Trade  (a)  to 
proceed  forthwith  to  engage  in  discussion  with  all  the  respondents  for  the  purpose 
of  entering  into  a  consent  order  adequately  disposing  of  the  issues  of  this  case, 
and  (b)  to  be  guided  in  this  connection  by  the  discussion  had  at  the  table,  and 
in  particular,  by  Miss  Jones'  suggestion  for  including  in  the  consent  order  a  pro- 
vision applicable  to  central  or  joint  buying  by  all  divisions  of  Federated  Depart- 
ment Stores,  Inc.  The  motion  was  seconded  by  Miss  Jones. 

As  to  Mr.  Elman's  motion,  Mr.  Elman  and  Miss  Jones  voted  in  the  affirmative, 
and  Messrs.  Dixon.  Reilly.  and  Maclntyre  voted  in  the  negative.  The  motion  was 
lost. 

As  to  Mr.  Dixon's  motion.  Messrs.  Dixon,  Reilly,  and  Maclntyre  voted  in  the 
Affirmative,  and  Mr.  Elman  and  Miss  Jones  voted  in  the  negative. 

The  motion  was  carried,  and  it  was  so  ordered. 

Whereupon,  the  proposed  consent  settlement  of  respondent  Fedei-ated  Depart- 
ment Stores,  Inc.,  was  rejected ;  this  matter  was  remanded  to  the  hearing  exam- 
iner for  further  proceedings  in  accordance  with  the  Commission's  Rules  of  Prac- 
tice; and  it  was  agreed  that  Mr.  Maclntyre  would  prepare  an  order  to  that  effect 
and  present  the  same  to  the  Commission  for  consideration. 

It  w^as  directed  that  Mr.  Elman  be  shown  on  the  order  as  dissenting,  and  that 
his  dissenting  statement  accompany  the  order. 

June  9,  1965 

(2)   Docket  865] — AHfiOciatcd  Mcrchaudising  Corporatlov,  et  al. 

Pursuant  to  the  action  of  June  8,  1965,  Mr.  Maclntyre  presented  memorandum 
of  June  8,  1965,  with  which  he  submitted  an  appropriate  draft  of  order. 

After  consideration,  the  Commission  approved  an  order  rejecting  the  proposed 
con.sent  settlement  of  respondent  Federated  Department  Stores,  Inc.,  and  remand- 
ing the  matter  to  the  hearing  examiner  for  further  proceedings  in  accordance 
with  the  Commission's  Rules  of  Practice : 

As  to  the  foregoing  action,  Mr.  Elman  and  Miss  Jones  dissented,  and  it  wa."? 
directed  that  their  position,  as  follows,  be  shown  on  the  order: 

Commissioner.s  Elman  and  Jones  dissident.  In  their  view,  Federated's  offer 
provides  a  reasonable  basis  for  working  out  a  settlement  without  protracted 
litigation  on  terms  that  would  effectively  prevent  continuation  or  recurrence 
of  the  practices  charged  against  Federated  in  the  complaint. 

It  was  further  directed  that  the  oft'-the-record  material  relating  to  Federated's 
offer  of  settlement,  and  the  instant  order,  be  placed  in  the  public  record. 

Mr.  Reilly  was  recorded  as  in  favor  of  the  foregoing  action. 
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September  7.  1066 

( 1S6)  United  States  v.  Associated  Merchandising  Corp..  ct  al.  U.8.D.V.,  8.D.,  N.Y., 
6C>  Civ.  .'t'>6   (DocJxct  8651 — Associated  Merchandising  Corporation,  ct  al.) 

Memorandum  of  August  IS.  1966,  from  J.  B.  Truly,  Acting  (leneral  Counsel, 
(a)  advising  that  this  matter  is  set  for  hearing  on  September  9,  196<3,  in  the 
United  States  District  Court  for  the  Southern  District  of  New  York  on  the 
application  for  enforcement  of  the  hearing  examiner's  order  for  production 
of  documents;  and  (b)  requesting  that  the  Commission,  prior  to  September  ]. 
1966.  authorize  the  Office  of  the  General  Counsel  to  present  at  the  court  hearing 
on  September  9,  1966,  the  transcript  of  the  prehearing  conference  held  before 
the  hearing  examiner  in  the  pending  administrative  proceeding. 

In  his  special-matter  circulation  of  August  23,  1966,  Mr.  Reilly  recommended 
approval  of  the  General  Counsel's  request. 

On  August  23,  1966,  the  five  Commissioners  authorized  the  (Jeneral  Counsel 
to  present  at  the  court  hearing  on  September  9,  1966,  the  transcript  of  the  pre- 
hearing conference  held  before  the  hearing  examiner  in  the  pending  admin- 
istrative proceeding  in  Docket  8651. 

September  15,  1966 

(3)  United  States  v.  Associated  Merchandising  Corp.,  ct  al.  (Hi  Cir.  J  lot;  iSDNY) 
(Docket  8651 — Assoe-iated  Merchandising  Corporation,  ct  al.) 

Pursuant  to  the  action  of  September  12,  1966,  the  Commission  considered 
this  matter  in  view  of  memorandum  of  September  15.  1966,  from  Charles  C. 
Moore,  Jr..  Acting  Assistant  General  Counsel.  Division  of  Ai)peals,  approved 
by  the  General  Counsel,  and  memorandum  of  September  15.  1966.  by  Mr.  Mac- 
Intyre. 

Mr.  Moore,  included  advice  that  subpoenas  duces  tecum  were  served  on  Messrs. 
Dix(m  and  P]lman.  the  Executive  Direct(n-.  the  Secretary,  the  General  Counsel, 
and  Attorne.v  Basil  J.  Mezines,  who,  with  Attorney  Lewis  F.  Parker,  is  counsel 
supporting  the  complaint  in  this  matter,  and  that  the  A.ssistant  T'nited  States 
Attorney  is  confident  that  all  except  the  subiK)ena  directed  to  Mr.  Mezines  will  be 
quashed,  and  suggestions  that,  if  the  Mezines  subpoena  duces  tecum  is  not 
(piashed  that  he  be  directed  to  c(unply  with  a  portion  of  the  specifications  and 
to  decline  to  produce  certain  nuiterial,  as  indicated,  and  that,  should  a  question 
arise  wherein  the  Commission's  attorneys  cannot  determine  whether  or  not 
disclosure  would  be  proper  that  they  be  authorized  to  request  a  recess  for  the 
purpose  of  obtaining  further  advice  from  the  Commission. 

The  General  Counsel  included,  with  his  approval,  a  request  that  Attorney 
Harold  D.  Rhynedance,  Jr..  of  the  Office  of  the  General  Counsel,  be  authorized 
to  represent  the  Commission.  Mr.   Mezines  and  the  General  Counsel. 

Mv.  Maclntyre  advised  that  this  matter  is  of  extreme  urgency  and  trans- 
mitted a  proposed  draft  of  Commission  minute  action  instructing  Trial  Counsel 
with  re.spect  to  their  response  to  subjtoenas  and  the  scope  of  their  testimony  in 
this  matter. 

Mr.  Moore  was  called  in  and  consulted  regarding  this  matter. 

After  consideration,  on  motion  of  Mr.  :\laclntyre.  the  staff  was  instructed  as 
follows : 

(a)  That  the  Commission  has  determined  that  in  view  of  the  fact  that 
Attorne.vs  Basil  Mezines  and  Lewis  Parker  may  be  required  to  appear  in 
the  United  States  District  Court  for  the  Southern  District  of  New  York, 
they  should  be  given  instructions  as  to  the  information  they  ma.v  disclose 
in  the  event  they  testify  in  that  Court  in  the  course  of  hearings  pertaining 
to  the  Commission's  suit  to  compel  the  production  of  certain  data  l)y  re- 
spondents : 

(b)  That,  if  I\Ir.  Mezines  is  reipiired  to  produce  documents  under  the 
subpoenas  served  on  him  by  respondents"  attorneys  on  September  9.  19()6, 
he  may  furni.sh  materials  de.scril)ing  documents  in  respondents"  files  made 
previously  available  to  the  Commission's  attorne.vs.  and  that,  in  connection 
with  requests  for  documents  bearing  on  the  institution  of  the  investigation 
and  issuance  of  complaint,  he  should  not  produce  documents  reflecting 
the  internal  decision-making  process  of  the  Commission  or  the  documents 
which  are  the  work  product  of  its  attorneys  : 

(c)  That,  in  connection  with  requests  for  documents  not  filed  with  the 
Commission    or    in    the   public    record,    reflecting   su,ggestioiis.   jirojiosals   or 
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recommeudations  with  respect  to  complaiut  counsel's  Motion  for  Produetiou 
of  Documents  or  Motion  in  the  Alterative  for  an  Order  Requiring  xiecess 
filed  on  July  26,  1965,  Mr.  Mezines  is  to  refuse  those  documents  constituting 
the  work  product  of  the  Commission  attorneys  ; 

(d)  That,  in  case  there  is  a  dispute  as  to  whether  a  document  is  priv- 
ileged. I\Ir.  Mezines  may  turn  the  document  over  to  the  presiding  judge  for 
his  examination,  and  that,  if  the  judge,  after  such  examination,  nevertheless 
orders  disclosure,  the  government  attorneys  representing  the  Commission 
should  request  the  judge  to  dismiss  the  suit  rather  than  compel  production, 
and  that,  in  that  eventuality,  the  government  attorneys  should  request  the 
judge  to  keep  such  documents  in  a  confldential  status  so  that  they  may  be 
pi'esented  to  the  Coiirt  of  Appeals  without  disclosure  to  respondents  : 

(e)  That,  if  certain  documents  requested  by  respondents  do  not  exist,  Mr. 
Mezines  may  reveal  that  fact ; 

(f)  That,  Attorneys  Mezines  and  Parker  are  authorized  to  answer  ques- 
tions on  the  duration  of  the  investigation,  the  persons  and  corporations 
investigated,  questions  on  the  relevancy  and  reasonableness  of  the  order 
requiring  production,  as  well  as  questions  pertaining  to  information  which 
has  already  been  disclosed  pursuant  to  their  normal  authority  to  try  Com- 
mission proceedings ; 

(g)  That  Government  counsel  representing  the  Commission  are  given  dis- 
cretion as  to  whether  or  not  Messrs.  Mezines  and  Parker  should  answer  ques- 
tions relating  to  information  to  be  released  in  the  future  course  of  this  admin- 
istrative proceeding ;  and, 

(h)  That  counsel  representing  the  Commission  are  authorized  to  request 
a  recess  for  the  purpose  of  obtaining  further  advice  from  the  Commission  in 
those  cases  where  they  cannot  independently  determine  whether  or  not  dis- 
closure in  response  to  certain  questions  would  be  proper. 

Mr.  Moore  was  excused. 

October  11,   1966 
special  matters 

(i)   Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Pursuant  to  the  action  of  June  7,  1966,  this  matter  was  considered  further  by 
the  Commission. 

With  his  special-matter  circulation  of  October  7,  1966,  Mr.  Maclntyre  presented 
memorandum  of  October  6,  1966,  in  which  he  recommended  that  the  Commission 
return  this  matter  to  the  hearing  examiner  with  directions  to  order  the  respond- 
ents to  commence  their  pretrial  procedures,  and  that  the  submitted  drafts  of 
order  and  opinion  of  the  Commission  denying  oral  argument  and  directing  com- 
mencement of  pretrial  procedure  be  approved. 

After  consideration,  the  Commission  directed  that  the  examiner,  making  such 
provisions  as  he  deems  necessary  to  assure  the  respondents  the  opportunity  for 
discovery  on  subsequent  submittals  by  complaint  counsel,  if  any,  resulting  from 
delayed  discovery,  direct  the  respondents  to  commence,  as  soon  as  possible,  their 
Ijretrial  submissions  and  procedures  as  ordered  in  Prehearing  Order  No.  1 ;  and 
denied  the  respondents'  request  for  oral  argument  on  the  interlocutory  appeal  of 
complaint  counsel. 

Order  and  opinion  of  the  Commission  to  the  above  effect  were  approved. 

As  to  the  foregoing  action,  INIr.  Elman,  seeing  no  reason  for  the  Commission  to 
interfere  with  the  hearing  examiner's  intelligent  and  responsible  handling  of  pre- 
hearing discovery  procedures,  dissented ;  and  was  so  recorded,  with  the  direction 
that  his  position  be  shown  on  the  above  order. 

Mr.  Reilly  voted  in  the  negative  as  to  the  foregoing  action. 

(2)   Emile  M.  Lapeyre,  et  al.  v.  Federal  Trade  Commission  5th  Cir.,  No.  21,7811 
{DocJcet  7887 — Grand  CaiUoii  Packinr/  Companii,  Inc.,  ct  al.) 

Memorandum  of  October  7,  1966,  from  J.  B.  Truly,  Assistant  General  Counsel, 
Divi.sion  of  Appeals,  approved  by  the  General  Counsel,  recommending,  for  the 
reasons  recited,  that  the  Commission  not  seek  certiorari  of  the  opinion  of  Sep- 
tember 13, 1966,  of  the  Court  of  Appeals  for  the  Fifth  Circuit  affirming  in  part  and 
setting  aside  in  part  the  Commission's  order  in  Docket  7SS7. 
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In  his  special-matter  circulation  of  October  11,  19GG,  Mr.  Maclntyre  stated  that 
he  would  prefer  to  seek  certiorari  in  this  case,  but  was  deferring  to  Mr.  Truly's 
view  that  it  is  not  practical  to  seek  Supreme  Court  review. 

After  consideration,  on  motion  of  Mr.  Maclntyre,  it  was  directed  that  certiorari 
of  this  mutter  be  sought. 

As  to  the  foregoing  action,  Messrs.  Dixon  and  Maclntyre  and  Miss  Jones  voted 
in  the  atHrmative :  Mr.  Reilly  voted  in  the  negative ;  and  Mr.  Elman  was  recorded 
as  not  concurring,  and  it  was  directed  that  his  non-concurrence  be  shown  on  the 
letter  to  the  Solicitor  General  requesting  certiorari. 

(3)  Docket  6837 — Warehouse  Distributors,  Inc.,  et  al.  In  re:  Drop-Shipping  in 
the  Automotive  Replacement  Parts  Inditstry 
Memorandum  of  October  3,  1966,  from  the  Bureau  of  Restraint  of  Trade  report- 
ing pursiiant  to  the  actions  of  August  31  and  September  1,  1966,  and  expressing 
the  opinion  that  the  August  5, 1966,  supplementary  statement  of  counsel  for  Ware- 
house Distributors,  Inc.,  contains  very  little  that  can  be  of  use  in  assisting  the 
Commission  in  reaching  a  decision. 

February  19,  1968 

(J)   Docket  8651 — Associated  Merchandising  Corporation,  ct  al.  In  re:  Associated 
Merchandising  Corporation  v.  William  K.  Jackson,  Civil  No.  18,993  {D.  Md.) 

Memorandum  of  February  13,  1968,  from  Assistant  General  Counsel  Truly, 
approved  by  the  General  Counsel,  forwarding  for  the  Commission's  considera- 
tion (1)  a  letter  dated  February  S,  1968,  and  addres,sed  to  Mr.  Harold  D. 
Rhynedance,  Jr.,  of  Mr.  Truly's  office,  from  counsel  for  plaintiffs  in  the  above- 
captioned  collateral  lawsuit  in  the  District  Court;  (2)  a  proposed  "Agreement 
Containing  Consent  Order  to  Cease  and  Desist"  in  Docket  8651;  and  (3)  a 
"Request  For  Certification  Of  Motion  To  Withdraw  Proceeding  From  Adjudica- 
tive Status"'  for  possible  filing  with  Hearing  Examiner  Jackson.  IMr.  Truly  rec- 
ommended that  the  present  matter  be  withdrawn  from  adjudication  for  the  pur- 
pose of  negotiating  a  conseait  settlement  of  both  the  collateral  lawsuit  in  the 
District  Court  and  of  the  underlying  administrative  proceeding,  pursuant  to  Sec- 
tion 2.34(d)  of  the  Commission's  Rules. 

Special,  walk-around  circulation  of  February  14,  1968,  by  Mr.  Elman  sub- 
mitting memorandum  of  the  same  date  in  which  lie  reported  his  consideration 
of  this  matter  and  to  which  he  attached  a  draft  of  order  referi-ed  this  matter  to 
the  hearing  examiner  with  directions. 

Special,  walk-around  circulation  of  February  l~^.  1968,  by  Mr.  Elman  with- 
drawing the  above  proposed  order,  and  insitead,  submitting  for  approval  draft 
of  order  which  spells  out  precisely,  for  the  guidance  of  counsel  both  in  this 
case  and  generally,  how  requests  under  Section  2.34(d)   slA)uld  be  handled. 

On  February  1.5,  1968,  the  five  Commissioners  referred  this  matter  to  the 
hearing  examiner  with  directions  (1)  to  have  complaint  counsel  respond  to 
respondents'  request  and  (2)  to  then  certify  the  matter  back  to  the  Commission 
with  his  recommendation  as  to  whether  it  should  be  witbdravv'n  from  adjudica- 
tion for  the  purpose  of  negotiating  a  settlement  by  the  entry  of  a  consent  order : 
and  approved  and  referred  to  the  Secretary  for  issuance  and  service  upon  the 
parties,  order  to  the  foregoing  effect. 

February  27,  1968 

(2)  Docket  8651 — Associated  Merchandising  Corporation,  ct  al. 

Certification  filed  February  21,  1968,  by  the  hearing  examiner  of  respondents' 
motion  to  withdraw  proceedings  from  adjudicative  status.  The  L'earing  examiner 
recommended  that  the  motion  be  granted  and  that  the  matter  be  withdrawn 
from  adjudication  for  a  period  not  to  exceed  thirty  days. 

Special  matter  circulation  of  February  26,  1968,  by  Mr.  Maclntyre  in  which 
he  conciirred  in  the  recommendation  of  tl*  hearing  examiner. 

After  consideration,  on  motion  of  Mr.  Maclntyre,  the  Commission  granted 
respondents'  motion,  and  pursuant  to  Section  2.34(d)  of  its  Rules  of  Practice, 
made  its  determination  to  withdraw  this  proceeding  from  an  adjudicative  status 
for  a  period  not  to  exceed  30  days ;  and  the  General  Counsel  was  instructed  to 
prepare  an  appropriate  order  and  submit  the  same  to  the  Secretary  to  obtain 
Commission  approval  thereof. 

As  to  the  foregoing  action,  Mr.  ]>ixon  was  recorded  as  in  favor. 
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March  5,  1968 
secretary's  matters 

(i)   Docket  8651 — Associated  Mercliandising  Corporation,  et  al. 

Memorandum  of  February  28,  1968,  from  Acting  General  Counsel  truly  sub- 
mitting pursuant  to  the  direction  of  February  27.  1968.  di'aft  of  order  with- 
drawing the  proceeding  from  the  adjudicative  status. 

On  February  29,  1968,  tbe  five  Commissioners  withdrew  the  administrative 
proceedings  in  this  matter  from  adjudicative  status  for  a  period  of  thirty  days 
following  the  date  of  issuance  of  the  order,  for  the  purpose  of  negotiating  a 
settlement  by  the  entry  of  a  consent  order ;  and  order  to  the  foregoing  effect  was 
approved  and  referred  to  the  Secretary  for  issuance  and  service  upon  the  parties. 

June    18,    1968 

SPECIAL     MAT1"ERS 

{I)  Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Ijetter  of  June  14,  1968,  from  counsel  for  the  respondents  requesting  an  op- 
portunity to  appear  before  the  Commission  at  the  earliest  time  convenient  for 
the  purpose  of  presenting  the  respondents'  view  in  support  of  the  proposed  con- 
sent agreement  prior  to  its  final  disposition  of  the  Commission. 

Mr.  Maclntyre  submitted  said  counsel's  letter  with  his  special-matter  circula- 
tion of  June  17,  1968. 

After  consideration,  it  was  agreed  that  the  Commission  would  confer  with 
respondents'  counsel  regarding  this  matter  on  Thursday,  June  20,  1968,  at  10:00 
a.m.,  in  Room  242,  this  building;  and  the  staff  was  instructed  to  so  notify  said 
counsel. 

June    20.    1968 

ai).judicative    matter 

Docket  8651 — Associated  Mcrchundising  Corporation,  et  al. 

Pursuant  to  arrangement,  the  Commission,  in  company  with  interested  staff 
members  from  the  Bureau  of  Restraint  of  Trade  and  the  Division  of  Consent 
Orders,  and  the  following  counsel  for  the  respondents,  considered  the  respon- 
dents' offer  of  settlement  of  this  matter  : 

Attorneys  Ira   M.  Millstein  and  Irving  Scher,  of  the  law  firm  of  Well. 
Gotshal  &  Manges ; 

Attorney  Bun-ay  Bring,  of  the  law  finn  of  Arnold  &  Porter ; 
Attoi-neys  J.   Randolph  Wilson,  Harvey  M.  Applebaum,  and  H.  T.  Aus- 
tern.  of  the  law  fii-m  of  Covington  &  Burling. 
At  the  hour  of  11  roo  a.m..  counsel  for  respondents  and  the  staff  members  were 
excused. 

During  the  consideration  of  tliis  matter.  Messrs.  Elman  and  Nicholson  stated 
that  they  were  in  favor  of  accepting  the  consent  settlement,  and  Messrs,  Dixon 
and  Maclntyre  and  Miss  Jones  stated  that  they  were  in  favor  of  its  rejection. 

After  consideration,  the  time  within  which  this  proceeding  is  to  be  withdrawn 
from  adjudicative  .status  for  the  purpose  of  consent  negotiations  was  extended 
to  and  including  July  10,  l!Mi8 :  and  it  was  agreed  that  Attorney  Charles  A. 
Tobin  would  prepare  an  order  to  that  effect  and  refer  the  same  to  the  Secretary 
for  issuance  and  service  upon  the  parties. 

June  25,  1968 
special  matters 

(1)   Docket  8651 — Associated  Merchandixing  Corporation,  et  al. 

Pur.suant  to  the  action  of  June  20.  19(58.  the  Commission  considered  further 
the  respondents'  offer  of  settlement  at  today's  meeting. 

Miss  Jones  cii-culated  at  the  table  copies  of  letter  of  June  24,  1968,  addressed 
to  her,  from  counsel  for  respondents,  discussing  questions  rai.sed  at  the  meeting 
on  June  20,  1968. 

During  consideration  of  this  matter,  Mr.  Maclntyre  moved  that  the  complaint 
be  withdrawn,  and  that  separate  expeditious  investigations  of  each  of  the  asso- 
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ciation's  members  on  allegedly  knowing  and  inducing  price  discriminations,  al- 
lowances and  services  in  violation  of  law  be  condvicted  on  the  assumption  that 
the  consent  settlement  is  rejected. 

Mr.  Maclntyre's  above  motion  was  lost  for  want  of  a  second. 

After  further  consideration  of  Mr.  P^lman's  substitute  motion  as  amended  and 
seconded  by  Miss  Jones,  the  (Commission  rejecting  resiwndents'  offer  of  settle- 
ment was  rescinded  and  the  staff"  was  directed  to  submit  to  the  Commission  no 
later  than  July  8.  19GS,  for  inclusion  on  tlie  meeting  agenda  for  July  9,  1968,  a 
memorandum  regarding  the  feasibility  of  conducting  a  relatively  short  investi- 
gation, not  to  exceed  one  year,  looking  toward  issuance  of  Section  ;")  complaints 
against  the  leading  members  of  the  department  store  industry  who  have  allegedly 
used  their  buying  power  to  exact  from  suppliers  through  individual  purchasing 
arrangements,  unlawful  price  discriminations  or  price  concessions,  or  discrimina- 
tory promotional  or  advertising  allowances. 

The  staff'  was  instructed,  in  preparing  the  memorandum,  to  examine  what  has 
ali'ead.v  been  investigated  by  tlie  Commission  in  the  wearing  apparel  matters, 
this  particular  case,  and  any  other  reasonably  current  investigation  which  lias 
been  made  by  the  Commissicm. 

The  staff'  was  further  instructed  to  reopen  or  continue  negotiations  with  the 
respondents  in  Docket  S6r)l  with  a  view  to  expanding  the  proliibitions  of  the 
order  to  include  direct  buying  of  si>ecific  product  categories  or  lines,  based  upon 
purchases  which  individual  respondents  have  made  for  which  there  is  evidence 
in  the  Commission's  files. 

Attorne.v  Charles  A.  Tobin  was  instructed  to  prepare  and  submit  to  the  Com- 
mission for  the  meeting  on  Thursday.  June  27,  1968,  a  draft  of  letter  to  counsel 
for  respondents,  as  discussed  at  the  table,  which  does  not  imply  that  the  Com- 
mission has  rejected  respondents'  offer  of  settlement. 

ilessrs.  Dixon  and  Maclntyre  voted  in  the  negative  as  to  the  foregoing  action. 

June  27.   1968 
special   matters 

(i)  Docket  8651 — Associated  Merchandising  Corporation,  ct  ah 

Pursuant  to  the  action  of  June  25,  1968,  the  Commission  considered  the  letters 
to  respondents  submitted  by  Attorney  Charles  A.  Tobin. 

After  consideration,  it  was  directed  that  no  letters  be  forwarded  to  counsel 
for  the  respondents  in  this  matter. 

Instead,  the  staff  was  instructed  to  (1)  contact  the  respondents'  attorneys 
and  explore  with  them  the  exteiit  to  which  the  individual  department  store 
members  of  Associated  Merchandising  Corporation  are  prepared  to  accept  an 
order  directed  against  their  individual  purcliases  covering  a  substantial  portion 
of  the  products  whic'h  they  purchase  through  theiir  buying  corporation ;  and  (2) 
to  make  it  plain  to  the  respondents'  attorneys  that  such  contact  is  being  made  in 
advance  of  the  Commission's  action  in  this  matter. 

July  9,   1968 

(4)  Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Memorandum  of  July  9,  1968,  from  the  Bureau  of  Restraint  of  Trade  report- 
ing pursuant  to  the  actions  of  June  25  and  27,  1968,  and  concluding  that  a  rela- 
tively short  investigation,  not  to  exceed  one  year,  into  the  individual  inducement 
and  receipt  of  price  and  promotional  concessions  by  department  stores  is  not 
feasible  since  such  an  investigation  would  require  the  full  time  attention  of 
more  attorneys  and  accountants  than  the  Bureau  can  spare  at  this  time  or  in 
the  foreseeable  future. 

After  consideration,  the  consent  agreements  submitted  by  the  respondents  were 
rejected  by  the  Commission,  with  the  direction  that  they  be  so  notified. 

The  staff  was  instructed  to  prepare  appropriate  letters  of  notification  to 
respondents'  counsel,  for  the  signature  of  the  Secretar.v  closing  with  "By  direc- 
tion of  the  Commission". 

Messrs.  Elman  and  Nicholson  dis.sented  from  the  foregoing  action,  and  it  was 
directed  that  their  dissenting  statements  accompany  the  letters  to  respondents' 
counsel,  and  that  their  position  be  indicated  on  the  letters. 
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August  S,  1968 

(.9)  Doclct  S651 — Associated  Alcrchandismg  Corporation,  ct  al. 

Special  matter  circulation  of  August  7,  1968,  by  Mr.  :\laelnt.vre  submitting 
memorandum  of  the  same  date  in  which  lie  reported  his  consideration  of  this 
matter ;  set  fortli  an  alternative  solution  to  respondents'  offer  of  settlement ;  and 
set  fortli  requests  concerning  the  matter  in  the  event  his  proposed  solution  is 
not  acted  on. 

Chairman  Dixon  withdraw  his  support  for  going  forward  wdth  the  complaint 
in  its  present  form  and  stated  that  he  supports  Mr.  Maclntyre's  motion  as  con- 
tained in  his  memorandum. 

Mr.  Maclntyre  withdrew  his  vote  on  the  rejection  of  the  proposed  settlement 
and  stated  that  he  likewise  votes  against  acceptance  of  the  settlement.  After  dis- 
cussion, it  was  agreed  that  Mr.  Maclntyre  would  prepare  and  circulate  to  the 
Commission  for  consideration  a  draft  of  order  withdrawing  the  complaint  herein. 

September  3,  1968 

(4)  Dociict  8651 — Associated  Merchandising  Corporation,  et  al. 

Special  matter  circulation  of  August  9,  1968,  by  Mr.  Maclntyre  with  which  he 
submitted,  pursuant  to  agreement  at  the  meetiing  on  August  8,  1968,  memoran- 
dum of  August  8,  1968,  supplementing  his  circulation  of  August  7,  1968.  and  trans- 
mitting a  resolution  authorizing  a  6(b)  investigation  of  respondents,  and  an 
order  simultaneously  withdrawing  the  complaint.  Mr.  Maclntyre  in  Ms  memo- 
randum recommended  adoption  of  the  resolution  and  order  and  further  recom- 
mended, in  the  event  the  Commission  withdraws  the  complaint,  that  the  staff 
be  directed  to  prepare  appropriate  6(b)  orders  to  carry  tlie  resolution  into  effect. 

Agenda  matter  of  August  21,  1968,  by  Mr.  Nicholson  submitting  memorandum 
of  August  20,  1968,  in  wiiich  he  reported  his  consideration  of  the  matter  and  set 
forth  his  suggestions  in  disposition  of  the  matter  as  well  as  recommendations 
concerning  other  buying  groups  in  the  department  store  industry. 

Agenda  matter  circulation  of  August  29,  1968,  by  Miss  Jones  submitting  memo- 
randum of  the  same  date  in  which  she  reported  her  consideration  of  the  matter 
and  for  the  reasons  recited,  stated  that  she  is  still  convinced  that  a  limited  order 
is  far  more  preferable  than  withdrawal  of  the  complaint. 

After  discussion.  Mr.  Maclntyre  moved  the  recommendations  contained  in  his 
circulations  of  August  7  and  9,  1968,  for  withdrawal  of  the  complaint,  approval 
and  adoption  of  the  resolution  authorizing  a  6(b)  investigation  of  respondents, 
and  direction  to  the  staff  to  prepare  appropriate  6(b)  orders  to  carry  the  reso- 
hition  into  effect. 

As  a  substitute  motion,  Miss  Jones  moved  that  in  the  event  the  consent  order 
is  accepted,  the  Commission  direct  the  staff  to  submit  to  the  Commission  a  recom- 
mendation as  to  the  kind  of  investigation  they  feel  can  be  mounted  to  determine 
whether  the  individual  respondents  are  engaged  in  inducing  discriminatory  prices 
or  allowances  or  promotions  in  advertising,  and  to  submit  to  the  Commission  a 
recommendation  as  to  the  kind  of  investigation  and  action  which  is  necessary  to 
proceed  against  any  other  group  bu.ving  practices  which  are  in  this  industry. 

The  substitute  motion  by  iliss  Jones  was  seconded  by  Mr.  Nicholson  with  Miss 
Jones  and  jNIr.  Nicholson  voting  in  the  affirmative  and  Messrs.  Dixon,  Elman  and 
JNIacIntyre  voted  in  the  negative.  The  motion  was  lost  for  want  of  a  majority. 

As  to  INIr.  Maclntyre's  motion,  the  motion  was  seconded  by  Mr.  Dixon,  with 
Commissioners  Dixon.  Maclntyre  and  Jones  voting  in  the  affirmative  and  Com- 
missioner Elman  and  Nicholson  voting  in  the  negative.  The  motion  was  carried 
and  it  was  so  ordered. 

Messrs.  Elman  and  Nicholson  stated  that  they  may  file  a  statement  in  this 
matter. 

September  4,  1968 

(2)  Docket  S651 — Associated  Merchandising  Corporation,  ct  al. 

Pursuant  to  the  action  of  September  3.  1968.  Mr.  Elman  presented  special 
matter  circulation  of  September  4,  1968,  witli  wliich  he  submitted  the  statement 
of  his  position  to  be  appended  to  the  order  withdrawing  tlie  complaint  which 
was  approved  at  yesterday's  meeting. 

Miss  Jones  stated  that  she  withdraws  her  vote  on  yesterday's  action  in  this 
matter. 

It  was  agreed  that  this  matter  would  be  further  considered  at  a  later  meeting. 
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October  8,  1968 
agenda  matters 

(1)  Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Pursuant  to  agreement  at  the  meeting  of  September  4,  1968,  this  matter  was 
further  considered  by  the  Commission. 

After  discussion,  Miss  Jones  moved  that  the  case  be  restored  to  adjudicative 
status.  The  motion  was  lost  for  want  of  a  second. 

Mr.  Maclntyre  moved  adoption  of  the  recommendations  contained  in  his  cir- 
culation of  August  7  and  9,  1968,  for  withdrawal  of  the  complaint,  approval  and 
adoption  of  the  re.solution  authorizing  of  6(b)  investigation  of  respondents,  and 
direction  to  the  staff  to  prepare  appropriate  6(b)  orders  to  carry  the  resolution 
into  effect. 

After  discussion,  as  a  substitute  for  Mr.  Maclntyre's  motion,  Mr.  Nicholson 
moved  that  the  consent  agreement  be  accepted.  The  motion  was  seconded  by  Miss 
Jones,  with  Commissioners  Elman,  Jones  and  Nicholson  voting  in  the  affirmative 
and  Commissioners  Dixon  and  Maclntyre  voting  in  the  negative.  The  motion  was 
carried  and  it  was  so  ordered. 

Miss  Jones  moved  adoption  of  Mr.  Maclntyre's  recommendation  for  approval 
and  adoption  of  the  resolution  authorizing  a  6(b)  investigation  of  respondents 
and  direction  to  the  stalf  to  prepare  appropriate  6(b)  orders  to  carry  the  reso- 
lution into  effect.  As  to  Miss  Jones  motion.  Commissioners  Maclntyre,  Jones  and 
Nicholson  voted  in  the  affirmative,  and  Commissioners  Dixon  and  Elman  voted  in 
the  negative.  The  motion  was  carried  and  it  was  so  ordered. 

Mr.  Maclntyre  reserved  the  right  to  file  a  statement  respecting  the  Commis- 
sion's action  accepting  the  consent  agreement. 

Mr.  Dixon  stated  that  he  voted  in  the  negative  for  the  reason  that  he  thinks 
the  Commission  should  withdraw  the  present  complaint,  draw  upon  the  material 
developed  in  the  wearing  apparel  cases  and  investigation  and  any  other  evidence 
that  expeditiously  might  be  able  to  be  developed  so  that  a  new  and  proper  com- 
plaint can  be  submitted  to  the  Commission  for  consideration,  a  broad  Section  5 
complaint. 

Mr.  Maclntyre  stated  that  he  joins  in  the  views  expressed  by  the  Chairman 
and  additional  reasons  that  will  be  explained  in  a  statement  that  will  be  at- 
tached to  the  order  lierein. 

October  29,  1968 

(3)  Docket  8651 — Associated  Merchandisinf/  Corporation,  et  al. 

Special  matter  circulation  of  October  28,  1968,  by  Mr.  Nicholson  submit- 
ting memorandum  of  the  same  date  in  which  he  recommended  in  connection 
with  the  revision  of  the  minutes  of  October  8,  1968,  in  this  matter  to  accord 
with  discussions  at  the  table  on  problems  within  the  proposed  consent  agree- 
ment, that  the  Commission  again  discuss  this  matter  at  the  table  with  the 
Chief  of  the  Division  of  Discriminatory  Practices  and  Attorney  Basil  Mezines. 

After  consideration,  Mr.  Nicholson  moved  that  the  minutes  of  October  8, 
1968,  be  amended  in  the  following  respects:  (1)  insert  "subject  to  the  reso- 
lution of  an  interpretation  of  the  phrase  'which  are  unlawfully  discriminatory' 
in  Paragraph  11  in  accordance  with  the  discussion  between  respondents'  coun- 
sel and  the  Commission  at  the  table,"  after  the  word  "accepted"  appearing 
in  the  second  line  of  the  fourth  paragraph;  and  (2)  insert  the  following  sen- 
tence immediately  preceding  the  paragraph  containing  Mr.  Maclntyre's  res- 
ervation on  filing  a  statement:  "The  staff  was  instructed  to  inform  the 
respondents  of  the  Commission's  intention  to  conduct  the  investigation  author- 
ized in  the  immediately  preceding  paragraph." 

As  amended,  Mr.  Nicholson  moved  approval  of  the  minute. 

As  a  substitute  motion,  Miss  Jones  moved  (1)  that  the  staff  communi- 
o;ite  to  the  respondents  that  there  are  three  members  of  the  Commission 
who  are  agreeable  to  entering  of  the  consent  order,  one  of  those  three  is  will- 
ing to  accept  the  consent  order  as  is.  and  the  other  two  are  willing  to  ;; in- 
cept the  consent  order  if  the  phrase  "which  are  unlawfully  discriminatory" 
is  changed  to  reflect  the  discus.sion  that  the  Commission  and  respondenis' 
counsel  had  at  the  table,  and  (2)  that  the  respondents  also  be  informed 
that  the  Commission  simultaneously  approved  and  adopted  a  resolution  di- 
recting an  investigation  of  and  collection  of  reports  from  certain  corporations 
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engaged  in  the  department  and  specialty  store  business  and  related  corpora- 
tions, and  directed  the  staff  to  carry  into  effect  such  resolution  covering  al- 
leged violations  of  Section  2  of  the  amended  Clayton  Act  and  Section  5  of 
the  Federal  Trade  Commission  Act. 

As  to  Miss  Jones'  motion,  Commissioners  Elman,  Jones  and  Nicholson  voted 
in  the  affirmative,  Commissioner  Dixon  voted  in  the  negative,  and  Commissioner 
Maclutyre  did  not  concur  in  that  part  of  the  action  regarding  the  accep- 
tance of  the  consent  settlement  for  the  reasons  stated  in  his  circulations 
of  August  7  and  9 ;  he  prefers  instead  what  he  proposed  in  his  circulations 
of  August  7  and  9  with  respect  to  the  resolution  for  the  investigation  and 
even  the  notice  to  the  respondents  of  the  Commission's  intention  to  under- 
take such  investigation.  Commissioner  Maclntyre  does  vote  for  that  as  he  pro- 
posed on  August  9  and  again  in  his  vote  of  October  8. 

The  motion  was  carried  and  it  was  so  ordered. 

December  11,   1968 
agenda  matters 

(i)   Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Memorandum  of  December  4,  1968,  from  Assistant  General  Counsel  truly  trans- 
mitting of  November  27,  1968,  from  counsel  for  the  respondents  withdrawing  the 
offer  of  settlement  of  the  adjudicative  proceeding ;  recommending,  for  the  recited 
reasons,  that  the  Commission  promptly  dispose  of  the  adjudicative  proceeding  on 
the  basis  of  a  consent  settlement  along  the  lines  seemingly  suggested  by  the 
aforementioned  letter  from  counsel  for  the  respondents ;  and  urging  the  Com- 
mission to  promptly  dispose  of  this  matter. 

Memorandum  of  December  6,  1968,  from  the  Bureau  of  Restraint  of  Trade 
reporting  on  negotiations  with  respondents  in  this  matter,  and  for  the  recited 
I'easons,  recommending  that  respondents  be  informed  that  the  Commission  will 
accept,  if  respondents  submit,  the  order  contemplated  by  the  Commission's 
minute  of  October  29,  1968 ;  that  if  such  order  is  submitted  and  accepted,  a  de- 
termination a,s  to  whether  or  not  further  investigation  of  the  A]MC  individual 
member  stores  should  be  made,  will  be  deferred  until  the  Commission  has  had  an 
opportunity  to  consider  the  compliance  status  of  this  matter  and  other  informa- 
tion available  at  the  end  of  the  12  months  allowed  for  compliance  with  the 
order ;  and  that  this  will  not  operate  to  delay  any  investigation  which  the  Com- 
mission may  consider  appropriate  with  i-espeet  to  other  corporations  engaged  in 
the  department  and  specialty  store  business  and  related  corporations. 

Agenda  circulation  of  December  6,  1968,  by  Mr.  Dixon  submitting  memorandum 
of  the  same  date  in  which  he  reported  his  consideration  of  this  matter;  recom- 
mended that  the  procedure  proposed  by  Mr.  Maclntyre  in  his  memorandum  of 
August  7,  1968,  be  adopted,  and  moved  (1)  that  the  outstanding  complaint  be 
withdrawn:  (2)  that  the  Commission  simultaneously  adopt  a  resolution  direct- 
ing an  investigation  to  determine  whether  during  the  past  two  years  the  pricing 
and  purchasing  practices  of  the  individual  store  members  of  AMC  may  consti- 
tute violations  of  Section  2  of  the  Clayton  Act  and/or  Section  5  of  the  Federal 
Trade  Commission  Act;  (3)  that  if  the  investigation  discloses  that  the  stores 
have  not  during  the  two-year  period  violated  either  of  these  laws,  the  invesiga- 
tion  be  closed  and  the  case  dropped;  and  (4)  that  if  the  investigation  discloses 
violations  by  all  or  any  of  such  stores  individually,  a  new  complaint  be  prepared 
covering  all  such  activities,  including  the  alleged  group  buying  violations  covered 
by  the  withdrawn  complaint. 

Mr.  Maclntyre  seconded  Mr.  Dixon's  motion  in  his  memorandum  of  Decem- 
ber 6,  1968.  As  to  Mr.  Dixon's  motion,  Mr.  Dixon  was  recorded  as  in  favor  and 
Mr.  Maclntyre  voted  in  the  affirmative,  Messrs.  Elman  and  Nicholson  voted  in 
the  negative,  and  Miss  Jones  abstained.  The  motion  was  lost  for  want  of  a 
majority. 

After  discussion,  Mr.  Elman  moved  the  recommendation  of  Assistant  Gen- 
eral Counsel  Truly  in  his  memorandum  of  December  4,  1968,  that  the  Commis- 
sion promptly  dispose  of  the  adjudicative  proceeding  on  the  basis  of  a  consent 
settlement  along  the  lines  seemingly  suggested  by  letter  of  November  27.  1968, 
from  counsel  for  the  respondents.  The  motion  was  seconded  by  Mr.  Nicholson, 
with  Messrs.  Elman  and  Nicholson  voting  in  the  affirmative,  Mr.  Dixon  recorded 
as  voting  in  the  negative.  Mr.  Maclntyre  voting  in  the  negative  for  the  reason 
that  he  thinks  that  would  be  a  disposition  that  would  be  far  less  in  the  public 
interest  than  the  one  that  was  proposed  in  he  Chairman's  motion  that  was  voted 
down,  and  Miss  Jones  abstained.  The  motion  was  lost  for  want  of  a  majority. 


1661 

After  brief  discussion,  no  Commissioner  moved  the  recommendation  of  the 
Bureau  of  Restraint  of  Trade  in  memorandum  of  December  6,  1968. 

Mr.  Nicholson  moved  that  the  Bureau  of  Restraint  of  Trade,  Division  of  Dis- 
criminatory Practices,  be  authorized  to  enter  into  further  negotiations  with  re- 
spondents looking  towards  the  acceptance  of  their  proposed  settlement  with  the 
phrase  "unlawfully  discriminatory"  changed  to  reflect  the  discussion  had  \^-ith 
respondents  and  complaint  counsel  at  the  table,  and  that  the  respondents  be  in- 
formed that  the  Commission  has  no  intention  to  investigate  individual  viola- 
tions at  this  time  but  it  reserves  the  right  to  conduct  any  such  investigation 
should  it  receive  any  further  information  indicating  that  there  are  individual 
violations  in  the  future. 

The  motion  by  Mr.  Nicholson  was  lost  for  want  of  a  second. 

Mr.  Elman  moved  (1)  that  the  complaint  in  Docket  8651 — Associated  Mer- 
chandising Corporation,  et  al.,  should  be  dismissed  or  withdrawn  and  the  Gen- 
eral Counsel  draft  an  order  for  submission  to  the  Commission,  the  exact  phrase- 
ology of  the  order  to  be  considered  when  the  Commission  has  a  draft  of  order 
before  it  (reason  for  the  motion  is  that  the  Commission  is  apparently  unable 
to  work  out  a  consent  settlement  with  respondents  and  the  one  alternative  of 
proceeding  with  litigation,  in  view  of  all  the  complications  that  have  arisen  with 
respect  to  discovery  and  other  problems  detailed  in  Mr.  Truly's  memorandum  of 
December  4,  1968,  as  well  as  the  other  staff  memoranda  in  the  file,  appears  to 
by  most  unsatisfactory  and  not  in  the  public  interest)  ;  and  (2)  with  respect  to 
violations  of  Section  2  of  the  Clayton  Act  and/or  Section  5  of  the  Federal  Trade 
Commission  Act  in  the  department  store  industry,  that  the  Bureau  of  Restraint 
of  Trade  in  conjunction  with  the  Bureau  of  Economics  and  the  Program  Review 
OflBcer  be  instructed  to  submit  to  the  Commission  within  90  days,  their  con- 
sidered recommendation  as  to  what  actions  the  Commission  should  take  with 
respect  to  existence  of  alleged  violations  of  Section  2  of  the  Clayton  Act  and/or 
Section  5  of  the  Federal  Trade  Commission  Act  in  the  department  store  indus- 
try in  the  light  of  the  knowledge  of  the  staff  as  to  what  is  in  the  Commission's 
files  and  any  other  evidence  they  may  have  as  to  the  existence  of  such  viola- 
tions, and  to  take  into  account  the  Commission's  available  resources  to  deal 
with  this  matter  and  all  other  considerations  bearing  upon  the  Commission's  re- 
sponsibilities to  enforce  the  law  and  the  public  interest. 

No  action  was  taken  on  Mr.  Elman's  motion,  and  the  matter  was  laid  over 
for  further  consideration  at  a  later  meeting. 

December  12,  1968 

(3)  Docket  8651 — Associated  Merchandising  Corporation,  et  al. 

Pursuant  to  the  meeting  on  December  11,  1968,  Mr.  Elman  presented  his 
special  matter  circulation  of  December  11,  1968,  submitting  memorandum  of 
the  same  date  and  draft  of  order  withdrawing  the  complaint  without  prejudice. 
In  his  memorandum  Mr.  Elman  repeated  his  motions  made  at  the  meeting  of 
December  11,  1968,  and  stated  as  follows :  that  the  motions  were  made  only 
after  all  the  other  proposed  alternatives  had  failed  to  muster  a  majority ; 
that  the  present  impasse  cannot  continue  indefinitely,  and  must  somehow  be  re- 
solved ;  that  the  two  motions  were  offered  in  the  hope  that  they  would  provide 
a  basis  for  action  upon  which  the  Commissioners  could  all  agree ;  that  if  it 
should  transpire  that  there  would  be  dissent  from  the  submitted  order,  he 
would  want  to  reconsider  his  position  in  the  matter;  that  since  withdrawal  of 
the  complaint  is  a  course  of  action  which  he  does  not  favor,  and  which  indeed 
seems  to  him  far  less  in  the  public  interest  than  unqualified  acceptance  of 
the  consent  order  would  have  been,  he  would  not  want  to  be  put  in  the  position 
of  having  to  defend  withdrawal  of  the  complaint  if  there  were  to  be  a  dissent. 

Assistant  General  Counsel  Truly  and  Attorneys  Harold  Rhynedance  and 
Charles  Moore,  Jr.,  were  called  in,  consulted,  and  thereafter  excused. 

After  consideration,  on  motion  of  Mr.  Elman,  the  complaint  herein  was 
withdrawn  without  prejudice,  and  order  to  that  effect  was  .approved  and  re- 
ferred to  the  Secretary  for  issuance  and  service  upon  the  parties. 

As  to  the  foregoing  action,  for  the  minute  record  only.  Commissioner  Jones 
voted  in  the  negative,  and  Commissioner  Maclntyre  did  not  participate  in  the 
vote  on  the  motion  for  the  reason  that  he  would  have  preferred  his  motion  to 
withdraw  the  complaint  on  the  conditions  stated  in  his  motion  ,as  set  forth  in 
his  memoranda  of  August  7  and  8, 1968. 


1662 

In  re:  Alleged  Violations  of  Section  2  of  the  Clayton  Act  and/or  Section  5  of 
the  Federal  Trade  Commission  Act  in  the  Department  Store  Industry 
On  motion  of  Mr.  Elman,  the  Bureau  of  Restraint  of  Trade  in  conjunction 
with  the  Bureau  of  Economics,  was  instructed  to  advise  tlie  Commission  within 
60  days  of  its  reappraisal  of  all  the  information  in  the  Commission's  files  and 
otherwise  available  to  the  staff,  and  its  recommendations  with  respect  thereto. 


Office  Memorandum 

January  20,  1956. 
To :  The  Commissioner. 
From  :  Lowell  Mason,  Commissioner. 
Subject :  Associated  Mercliandise  Corporation,  et  al.  Docket  5027. 

In.  the  attached  memo  the  Assistant  General  Coun.sel  has  presented  an  engaging 
proldem  arising  as  a  result  of  supplemental  investigation  into  compliance  with 
the  (_'ouimis.sion's  order  in  the  docketed  matter. 

This  compliance  investigation  which  had  its  l)eginnin5i"  in  19.50  was  undertaken 
by  reason  of  a  1949  complaint  from  an  anonymous  party  wlio  alleged  in  effect 
that  Associated  Merchandise  Corpoi-ation.  among  others,  was  soliciting  and 
obtaining  from  manufacturers  preferential  quantity  discounts,  rebates  and  tlie 
like.  It  so  happened  that  respondent  AMC  and  its  member  stores  were  under 
a  1945  order  supposedly  proscribing  activities  in  violation  of  Section  2(f)  of 
the  amended  Clayton  Act — complaint  therein  having  issued  in  1943.  Said  order 
was  entered  after  admission  answers  were  filed  and  findings  made. 

In  line  with  thinking  of  the  times,  the  matter  followed  the  same  theory  of 
the  Automatic  Canteen  case  and,  from  dates  related  above,  it  can  be  seen  that 
all  tlie  Commission's  actions  (including  initiation  of  the  supplemental  investi- 
gation) occurred  before  the  Supreme  Court  rendered  its  decision  in  Automatic 
Canteen  (1953).  That  decision,  as  will  be  recalled,  decidedly  upset  the  theory 
of  previous  2(f)  cases  insofar  as  the  element  of  scienter  necessary  to  violation 
is  concerned. 

The  whole  matter  before  us  nov/  boils  flown  to  this.  The  compliance  investiga- 
tion disclosed  that  respondents  were  still  soliciting  and  getting  price  concessions. 
etc.,  which  would  no  doubt  constitute  violation  of  the  1945  order  as  it  was  written. 
And  the  interesting  question  is  whether  we  should  undertake  to  get  affirmance 
and  enforcement  of  that  order. 

To  this  question  the  Assistant  General  Counsel  and  the  General  Counsel 
answer  no.  After  setting  out  provisions  of  the  order,  relevant  findings  and 
argument  pro  and  con,  they  have  listed  four  prime  reasons  for  answering  in 
the  negative. 

"1.  Failure  to  include  findings  as  to  the  Icnowing  receipts  of  illegal  price 
concrxsion." 

"2.  Breach  of  good  faith  on  the  part  of  the  Commission  if  it  attempted  to 
secure  an  order  of  affirmance  and  enforcement  on  a  theory  different  from  that 
on  which  the  case  was  originally  brought."  (Especially  where,  as  here,  admission 
answers  were  filed. ) 

"3.  Belief  that  when  the  Conmiission  proceeds  on  another  2(f)  matter,  it 
shoubl  lie  a  case  that  is  not  clouded  with  other  issues  as  there  sliould  be  no 
opportunity  for  a  further  weakening  of  the  meaning  of  Section  2(f)  of  the 
statute." 

"4.  The  order  in  D-5027  is  not  directed  at  inducing  or  receiving  illegal  dis- 
criminations. It  forl)ids  inducing  or  receiving  any  discriminations.  The  Supreme 
Court's  decision   in   the   Automntic   Canteen   case   invalidates   this   order." 

It  would  be  well  to  mention  about  here,  perhaps,  that  a  somewhat  novel  step 
was  taken  earlier  in  attempt  to  get  this  matter  pinned  down.  This  quote  from 
a  memorandum  of  Attorney-Examiner  Seidman  will  suflice :  "Anticipating  the 
probability  of  an  attack  upon  the  validity  of  the  Order,  the  undersigned  (Seid- 
man). with  consent  and  authorization  of  the  then  Assistant  General  Coun.sel 
for  Compliance  and  the  then  Director  of  the  Bureau  of  Antimonopoly,  attempted 
to  negotiate  a  stiprulation  permitting  the  amendment  of  the  findings  to  incor- 
porate those  indicated  as  being  es.sential  by  the  decision  in  the  Automatic  Can- 
teen case.  This  effort  proved  abortive."  Speaking  plainly,  it  was  "no  go." 
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The  possibility  of  trying  to  stretch  the  complaint  and  findings  by  implication 
is  frowned  upon  by  the  General  Counsel's  offiffice  and  I  think  with  just  cause.  It 
would  be  like  stretching  a  rotten  rubber  band.  It  breaks — snaps  back — and  you 
wind  up  with  fingers  smarting,  as  it  were,  and  as  it  will  be  here,  so  I  believe, 
if  we  undertake  further  action  on  this  order.  Again,  we  cant'  lose  sight  of  the 
fact  that  the  order  itself,  in  terms,  prohibits  knowing  inducement  or  receipt  of 
discriminations,  in  effect,  across  the  board  and  without  regard  to  the  factor  of 
knowledge  of  the  illegality  of  such  discriminations. 

When  legal  and  policy  grounds  are  lumped,  it  seems  quite  clear  to  me  that 
thoughts  of  suit  for  affirmance  and  enforcement  in  this  matter  must  go  out  the 
window.  Being  of  such  opinion,  I  agree  that  proper  recourse  here  is  to  refer 
the  investigative  results  to  the  Bureau  of  Investigation  for  study  and  report 
as  to  whether  there  is  basis  for  preparation  of  a  new  2  (f )  complaint.  I  so  move. 

Lowell  Mason,  Commissioner. 

Memokandum 

March  31,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Associated  Merchandising  Corporation,  et  al.,  File  No.  601  0059. 

This  is  a  proposed  2(f)  complaint  against  Associated  Merchandising  Cor- 
poration (AMC)  and  its  wholly-owned  subsidiary,  Aimcee  Wholesale  Corpora- 
tion (AWC). 

Largely  as  a  result  of  the  Automatic  Canteen  decision  and  consequent  in- 
firmities found  to  characterize  the  Commission's  1945  order  against  AMC,  the 
staff  has  reinvestigated  AMC,  AWC  and  the  department  store-stockholders  of 
AMC.  AWC  was  created  after  issuance  of  the  Commission's  original  order  os- 
tensibly as  an  independent  wholesaler  fromm  from  the  buying-frout  image 
of  AMC. 

The  violation  alleged  in  the  proposed  complaint  is  corollary  to  that  in  Joseph 
A.  Kaplan  &  Sou.  Inc.,  Docket  No.  7813,  a  shower  curtain  manufacturer,  sup- 
plier to  AMC  stores,  whose  preferential  prices  to  these  stores  was  the  basis 
of  violation  in  that  case. 

The  complaint  herein  presents  certain  difficulties  among  which  are  the  fol- 
lowing : 

(1)  AMC.  becau.se  of  its  size,  warehousing  and  other  functions,  is  in  a 
position  to  argue  that  it  is  an  independent  wholesaler  and  is  not  the  .sort 
of  buying-front  or  bookkeeping  device  that  the  Commission  has  taken  excep- 
tion to  in  the  automotive  parts  cases. 

(2j  AWC  v,-as  recently  more  completely  divorced  from  A^NIC  for  the  ap- 
parent purpose  of  lending  weight  to  the  argument  that  it  is  a  wholesaler 
independent  <!f  the  member  stores  purchasing  from  it. 

(3)  The  prevalence  of  group  buying  organizations  patterned  after  AMC 
rai.ses  a  question  whether  the  pri^^e  iireferences  employed  in  such  arrange- 
ments are  not  so  universally  available  as  to  eliminate  the  likelihood  "of 
competitive  injury. 

The  staff  is  of  the  opinion  that  these  are  not  substantial  impediments  and  that 
the  likelihood  of  violation  is  great  eii'ough  to  warrant  issuan<-e  of  complaint. 
I  agree  and  .so  move. 

.ToHN  R.  Reilly.  Coiinuissioiift: 

April  1,  1964. 
Agenda  Matter — Staff 

Re  Associated  Merchandising  Corporation,  et  al.  File  No.  601  0059. 

(Circulated  as  an  agenda  matter  by  Commissioner  Reilly,  March  31,  1904) 

From :  Commissioner  Elman. 

To:  Comi"  Dixoii  :  Comm.  Mpr-Tntyre;  Comm.  Reilly:  Comm.  Rm.  340:  Secre- 
tary (.7.  Kuzew)  :  General  Cnuns(>l  :  Bur  of  Economics;  Bur.  of  Restraint  of 
Trade:  Bur.  of  Deceptive  Practices;  Bur.  of  Industry  Guidance;  Bur.  of 
Textiles  &  Furs. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 
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Memorandum 

April  1,  1964. 
To  :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Associated  Merchandising  Corporation,  et  al.  File  No.  601  0059, 

I  am  not  convinced  that  this  complaint  should  issue  at  any  time,  hut  T  am 
quite  sure  that  it  should  not  issue  now. 

The  staff  itself  indicates  some  uncertainty  about  the  strength  of  its  case; 
it  raises,  but  does  not  answer,  the  serious  (luestions  outlined  in  Commissioner 
Reilly's  memorandum.  Moreover,  the  staff  does  not  even  mention  what  must 
be  a  grave  problem  here:  the  burden,  under  Automatic  Canteen,  of  coming 
forward  with  evidence  of  AMC's  knowledge  that  the  preferential  prices  which 
it  received  were  not  justifiable.  At  the  least,  this  matter  should  be  retnrned 
to  the  staff  for  further  consideration. 

Most  important,  I  believe  that  no  piirpose  would  be  served  by  our  issuing  this 
complaint  now.  Our  recent  decision  in  Joficph  A.  Kaplan,  Docket  781:^.  has  put 
AMC's  suppliers  on  notice  that  preferential  prices  to  AMC  are  illegal.  This  alone 
should,  as  a  practical  matter,  stop  the  practices  challenged  by  this  complaint. 
The  Supreme  Court  has  endorsed  such  preventive  use  of  2(f)  :  "for  §  2(f)  was 
explained  in  Congress  as  a  provision  under  which  a  seller,  by  informing  the  buyer 
that  a  proposed  discount  was  unlawful  under  the  Act.  could  discourage  undue 
pressure  from  the  buyer."  Automatic  Gamtcen  Co.  v.  FTC,  346  U.S.  61,  78  (1953). 

I  move  that  this  matter  be  returned  to  the  staff  to  be  held  until  after  our  order 
in  Kaplan,  if  sustained,  becomes  final.  If  our  order  in  Kaplan  is  not  sustained,  the 
staff  should  re-submit  this  case  to  us.  However,  if  our  order  in  Kaplan  is  upheld 
and  becomes  final,  then  three  months  thereafter  the  staff  should  investigate  and 
report  to  the  Commission  whether  AMC  is  buying  at  preferential  prices  from 
the  six  suppliers  listed  on  pages  6  to  7  of  the  staff  memorandum  or  otherwise 
violating  2(f). 

Memorandum 

May  20.  1964. 
To :  The  Commission. 
From  :  Commissioner  Maclntyre. 

Subject :  Certification  by  the  Hearing  Examiner  in  Associated  Merchandising 
Corporation,  et  al.,  D.  8651.  of  Respondent  Federated  Department  Stores. 
Inc.'s  Request  that  §  2.4(d)  of  the  Rules  of  Practice  Be  Waived  and  a 
Proposed  Consent  Settlement  Accepted. 

Federated  Department  Stores,  Inc.,  represented  by  the  law  firm  of  Arnold, 
Fortas  &  Porter,  requests  §  2.4(d)  of  the  Rules  of  Practice  be  waived  and  offers 
a  consent  order  in  this  case  arising  under  Section  2(f)  of  the  Clayton  Act,  as 
amended.  The  proposed  order  is,  in  general,  limited  to  Federated's  transactions 
with  Aimcee  Wholesale  Corporation  and  respondent  Associated  Merchandising 
Corporation,  but  also  prohibits  it  from  maintaining  other  organizations  as  a 
means  of  inducing  prices  which  respondent  knows  or  should  know  are  discrimina- 
tory. The  examiner  has  certified  the  motion  to  the  Commission  without  recom- 
mendation. 

To  date,  apparently,  the  case  is  still  in  the  pretrial  stage.  Respondent  offers 
no  compelling  reason  why  the  Commission  should  waive  §  2.4(d)  at  this  time.  The 
other  respondents,  according  to  I'espondent's  motion,  are  not  willing  to  join  in 
Federated's  proposal.  Respondent  Federated  advises  that  the  proposed  order 
can  be  made  effective  as  to  Federated  alone  and  urges  that  this  would  simplify 
the  trial  of  the  case,  since  the  various  store  divisions  of  this  respondent  account 
for  38.7  percent  of  the  sales  of  respondent  Aimcee  Wholesale  Corporation. 

On  that  showing  alone,  I  believe  that  the  motion  should  be  denied  and  I  am 
not  convinced  at  this  time  that  the  limited  order  proposed  by  Federated  ade- 
quately disposes  of  the  allegations  of  the  complaint.  However,  since  this  is  a 
complex  case  which  will  necessarily  result  in  extended  and  expensive  litigation, 
respondent  should  be  given  an  opportunity  to  state  its  reasons  why  the  rule 
should  be  waived  and  the  proposed  consent  order  accepted.^ 


1  An   earlier  proposal  of  a  consent   settlement  applicable   to   all   respondents   had   been 
rejected  by  the  Commission  in  August  1964. 
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Accordingly,  I  am  submitting  for  your  consideration  a  draft  of  a  proposed 
order  granting  respondent  Federated  permission  to  file  a  brief,  giving  its  rea- 
sons why  §  2.-i(d)  should  be  waived  and  the  proposed  consent  order  accepted  and 
providing  for  a  reply  brief  hy  complaint  counsel.  I  move  that  the  Commission 
adopt  and  issue  the  draft  of  the  attached  order. 

EvEBETTE  MacIntyee,  Commissioner. 


Memorandum 

September  15,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject:  Associated  Merchandising  Corporation,  et  al.,  File  601  0059. 

This  matter  is  hack  before  us  as  a  result  of  a  breakdovra  in  the  consent  order 
negotiations  between  the  staff  and  respondents'  counsel. 

Notwithstanding  the  fact  that  any  inducing  and  receiving  of  allowances  by 
the  stores  who  are  stockholders  of  AMC,  which  in  turn  owns  Aimcee  Wholesale 
Corporation  (AWC),  has  been  done  through  the  instrumentality  of  AWC,  never- 
theless, the  stafE  in  its  proposed  complaint  and  order  takes  the  position  that  the 
order  should  run  not  only  against  inducing  and  receiving  through  the  instru- 
mentality of  AWC  but  also  inducing  and  receiving  by  the  individual  stores  in 
their  separate  capacities.  Essentially  this  is  the  point  of  impasse  between  the 
staff  and  respondents'  counsel.  The  latter  feel  that  the  order  should  run  only 
against  AWC  and  the  individual  stores  to  the  extent  that  they  employ  AWC  or 
any  other  instrumentality  in  inducing  and  receiving  allowances. 

Respondents  have  submitted  a  "Settlement  of  Proposed  Complaint"  dated 
August  11  which  has  previously  been  circulated  among  the  Commissioners.  In 
that  proposal  they  urge  that  they  be  permitted  to  consent  to  an  order  running 
only  against  inducing  and  receiving  through  an  instrumentality  and  they  indi- 
cate a  readiness  to  bring  about  a  divestiture  of  AWC  by  AMC  to  facilitate 
achieving  this  objective. 

In  their  proposal  respondents'  counsel  also  request  an  opfvortunity  to  present 
their  position  to  the  Commission  at  a  Commission  meeting. 

The  staff  opposes  respondents'  position  and  insists  upon  the  broader  form  of 
order.  The  arguments  pro  and  con  are  fully  set  forth  in  the  respondents'  proposal 
and  in  the  staff's  memorandum. 

I  feel  that  because  of  the  importance  of  the  matter  and  the  possibility  that 
protracted  litigation  may  be  obviated  it  may  be  useful  for  the  Commission  to 
permit  respondents'  counsel  to  make  its  presentation.  I  so  move. 

John  R.  Reilly,  Commissioner. 


Memorandum 

October  5,  1964. 
To :  The  Commission. 
From :  Commissioner  Reilly. 
Subject :  Associated  Merchandising  Corporation,  et  al..  File  601  0059. 

After  considering  proposed  respondents'  settlement  terms,  I  am  convinced 
that  decision  as  to  the  breadth  of  the  order  in  this  case  should  await  trial  of  the 
issues  and  that  the  form  of  order  attached  to  the  staff's  proposed  complaint 
should  stand.  I  am  convinced  that  a  broad  order  running  against  the  stores 
in  their  individual  capacities  should  follow  any  finding  that  the  circumstances 
surrounding  any  2(f)  violation  indicate  a  proclivity  on  the  part  of  the  individ- 
ual stores  to  violate  2(f)  in  their  separate  capacities. 

If.  as  the  staff  says,  AWC  is  not  a  legitimate  independent  wholesaling  opera- 
tion but  was  established  for  the  principal  purpose  of  securing  preferment  from 
suppliers,  it  seems  to  me  an  inference  may  be  drawn  that  having  chosen  to  par- 
ticipate in  a  2(f)  violation  through  an  instrumentality  the  stores  are  equally 
capable  of  pursuing  it  alone. 

In  short,  it  may  be  that  in  choosing  an  instrumentality  for  accomplishing  a 
Section  2(f)  violation  the  stores  simply  chose  the  most  efficient  method  for 
accomplishing  the  desired  results.  It  does  not  follow  from  this  however  that  they 
would  not  in  their  individual  capacities  violate  2(f). 
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The  breadth  of  the  order  in  this  context  is  simply  a  question  of  the  adequacy 
of  the  remedy  and  I  have  no  doubt  the  Commission  may  dose  the  "individual" 
avenue  to  violation  as  well  as  the  "collective"  if  complaint  counsel  can  show 
that  the  stores  are  likely  to  resort  to  solicitation  of  preferential  prices  in  their 
separate  capacities. 

I  see  no  justification  for  antecedently  disabling  the  Commission  from  secur- 
ing an  adequate  remedy  by  acceptance  of  proposed  respondents'  terms  of  settle- 
ment. I  think  it  is  too  much  to  bargain  away  in  order  to  get  the  collective 
proscription. 

Accordingly.  I  move  that  the  staff  be  directed  to  communicate  a  rejection 
of  respondents'  offer  of  settlement  and  to  give  proposed  respondents  10  days 
within  which  to  agree  to  the  proposed  order  as  presently  drafted,  failing  which 
I  move  that  the  Commission  should  proceed  with  issuance  of  complaint. 

In  regard  to  Commissioner  Maclntyre's  suggestion  that  any  violation  of  Sec- 
tion 5  be  alleged  in  the  complaint,  I  feel  that  the  present  case  is  sufficiently 
comparable  to  the  Atlas  Supply  ca.se.  Docket  5794,  to  warrant  consideration  of 
his  suggestion.  I  would  however  prefer  to  hear  from  the  staff  prior  to  making  a 
recommendation. 

I  am  attaching  a  copy  of  staff  memorandum  prepared  at  tlie  request  of  Com- 
missioner Maclntryre  which  may  be  of  interest. 

John  R.  Reilly,  Commissioner. 


Memorandum 

April  26,  1985. 
To  :  The  Commission. 
From :  Philip  Elman. 
Subject:  Associated  Merchandising  Corp..  et  al.,  Docket  Xo.  8651. 

Counsel  for  Federated  Department  Stores,  Inc..  one  of  the  respondents  in  this 
proceeding,  has  submitted  to  the  Commission  an  offer  of  settlement.  The  letter 
states  that  the  offer  is  being  submitted  at  the  suggestion  of  the  staff,  with  whom 
the  offer  had  been  discussed  and  who  said  they  were  unwilling  to  recommend 
that  the  Commis.'^ion  accept  the  offer. 

The  Secretary's  office  informs  me  that  Federated's  offer,  while  addressed  to 
the  Commission  and  sent  to  each  member  of  the  Commission,  has  been  treated  as 
a  motion  and  referred  to  the  hearing  examiner  for  disposition.  It  seems  to  me 
that  the  Secretary  has  erred  in  referring  respondent's  settlement  offer  to  the 
examiner.  An  offer  of  settlement  is  not  a  motion,  and  it  is  something  on  which 
the  hearing  examiner  has  no  authority  to  act.  If  made  to  the  examiner,  the  ex- 
aminer would  have  no  option  but  to  certify  it  to  the  Commission.  When  a  settle- 
ment offer  is  addressed  directly  to  the  Commission,  the  Commission  should 
consider  it  directly  and  not  go  through  the  meaningless  ritual  of  referring  it  to 
the  hearing  examiner  so  that  it  can  be  certified  back  to  the  Commission. 

Moreover,  an  offer  of  settlement  is  an  extra-ad jridicativc  submission  ;  in  acting 
on  such  an  offer,  the  Commission  goes  out-side  its  adjudicative  role  and  may,  with 
complete  propriety,  solicit  the  views  of  the  staff'  on  the  proposal  ex  parte.  It  is 
highly  inappropriate  for  the  staff  to  answer  an  offer  of  settlement  in  a  public 
on-the-record  statement  filed  with  the  examiner. 

On  the  merits,  I  think  we  should  give  serious  consideration  to  this  new  pro- 
po.sal.  When  the  respondents  first  proposed  a  consent  order  in  this  proceeding, 
there  was  considerable  question  as  to  whether  they  would  really  discontinue  the 
group-l)uying  activities  on  which  the  complaint  is  based.  There  was  some  indica- 
tion that  the  respondents  might  be  able  to  maintain  indirect  control  over  AMC- 
AWC's  wholesaling  operation.  Now,  however,  Federated  proposes  an  order  that 
would  completely  sever  its  relationship  with  AMC  and  AWC  and  would  prevent 
its  obtaining  discounts  through  any  buying  organization.  Without  question,  the 
consent  order  now  proposed  would  end  the  kind  of  groui>  buying  which  gave  rise 
to  the  complaint.  Reading  back  over  the  staff  memos  in  this  matter,  I  am  struck 
by  the  fact  that  the  staff  has  consistently  regarded  the  problem  of  unlawful 
inducement  of  discounts  by  companies  like  Federated  as  a  problem  of  group 
buying,  as  in  the  auto  parts  industry.  Department  stores  have  banded  together 
in  buying  groups  like  AMC-AWC  in  order  to  build  up  their  buying  power  vis-a- 
Tis  the  iwwerful  integrated  chains.  Presmnably.  they  have  banded  together  pre- 
cisely be<ause  they  doubted  their  individual  ability  to  obtain  price  treatment 
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comparable  to  that  accorded  the  integrated  chains.  It  is  mere  speculation  to 
suppose  that,  deprived  of  group-buying  power,  these  respondents  would  be  able 
or  would  attempt  individually  to  obtain  preferential  price  treatment  from  sup- 
pliers. If  we  can  deal  a  death  blow  to  group  buying  in  this  industry,  and  I  think 
acceptance  of  Federated's  present  proposal  would  do  just  that,  and  if  we  can  do 
this  without  extended  litigation  and  judicial  review,  we  will  have  accomplished 
our  remedial  objective  in  this  industry. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 


Memorandum 

May  11,  1965. 

To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Associated  Merchandising  Corp.,  et  al..  Docket  No.  8651. 

Pursuant  to  our  direction,  the  General  Counsel  has  submitted  a  memorandum 
on  the  question  of  how  the  Commission  should  handle  offers  of  settlement  in 
matters  pending  before  a  hearing  examiner.  The  General  Counsel  makes  a  number 
of  points  with  which  I  cannot  agree.  First,  he  argues  that,  in  all  cases  pending 
before  an  examiner,  an  offer  of  settlement,  in  whatever  form  made  and  whether  it 
is  addressed  to  the  Commission  or  to  the  hearing  examiner,  must,  under  the  Com- 
mission's Rules,  be  treated  as  a  motion  to  the  hearing  examiner.  While  Section 
3.6(a)  of  the  Rules  provides  that  all  motions  in  a  proceeding  shall  be  addressed 
to  the  hearing  examiner  during  the  time  the  proceeding  is  before  him,  that  pro- 
vision is  applicable  only  if  a  settlement  offer  addressed  directly  to  the  Commission 
be  deemed  a  motion.  Whether  it  is  to  be  so  deemed  seems  to  me  a  matter  within 
the  Commission's  discretion.  Since  the  examiner  has  no  authority  to  approve  or 
reject  a  settlement,  and  consequently  must  certify  all  offers  of  settlement  to  the 
Commission,  I  do  not  see  why  the  Commission  should,  automatically  and  inflex- 
ibly, remit  to  the  examiner  all  such  offers  addressed  to  the  Commission.  We  should 
do  so  only  when  we  desire  the  recommendations  of  the  hearing  examiner.  In  the 
present  case,  with  the  proceeding  before  the  examiner  still  in  its  earliest  stages, 
I  think  it  would  be  appropriate  for  the  Commission  to  consider  this  settlement 
proposal  directly,  without  first  referring  it  to  the  examiner. 

Second,  the  General  Counsel  notes  that  Section  2.4(d)  of  the  Rules  provides 
that  the  con.sent  order  procedure  will  not  be  available  after  issuance  of  the  com- 
plaint, and  he  suggests  that  the  Commission  may  lack  authority  to  waive  its 
procedural  rules.  There  are,  to  be  sure,  circumstances  where  an  agency  is  not 
permitted  to  waive  its  own  rules  because  to  do  so  would  prejudice  a  party.  But 
there  certainly  is  no  general  rule  that  an  agency  cannot  waive  procedural  pro- 
visions it  has"  established.  And,  as  a  matter  of  fact,  the  very  provision  cited  by 
the  General  Counsel  has  been  waived  repeatedly  by  the  Commission.  In  a  number 
of  instances  we  have  permitted  cases  to  be  settled  by  consent  even  though  the 
complaint  had  been  issued.  Recent  examples  that  come  to  mind  are  Lone  Star, 
Permanente,  and  .several  wearing-apparel  ca.ses. 

Third,  the  General  Counsel  suggests  that  in  considering  a  settlement  offer 
made  after  the  complaint  has  been  issued,  the  Commission  cannot  seek  the  ex  parte 
views  of  its  staff.  Once  again,  actual  Commission  practice  has  been  to  the  con- 
trary, a  good  example  of  this  being  the  Borden  merger  case.  It  would  be  impossible 
for  the  Commission  to  deal  intelligently  with  offers  of  settlement  if  it  were 
forbidden  to  consult  ex  parte  with  its  trial  staff.  One  of  the  principal  factors 
bearing  on  whether  a  settlement  should  be  accepted  in  lieu  of  prosecuting  a  case 
to  a  final  order  is  the  strength  of  complaint  counsel's  case  and  the  likelihood  of 
an  eventual  decision  upholding  the  complaint  and  granting  all  of  the  relief  sought. 
Obviously,  complaint  counsel  cannot  apprise  the  Commission  with  respect  to  this 
crucial  factor  if  he  is  confined  to  on-the-record  comments  on  any  settlement  offer 
made  during  trial. 

If  we  are  to  consider  settlement  offers  in  the  trial  stage  at  all — and  I  do  not 
see  how  a  government  agency  can  properly  adopt  a  blanket  rule  of  refusing  to 
consider  settlement  offers  during  the  trial — then  it  would  he.  in  my  opinion,  most 
unwise  to  cripple  our  ability  to  dispose  of  such  offers  intelligently  by  extending 
the  separation-of-functions  requirements  of  the  Administrative  Procedure  Act  to 
embrace  settlement  offers.  Such  an  extension  of  the  law  would  be  not  only  unwise 
and  impractical,  but  also  unsound.  The  separation-of-functions  provision  of  the 
Administrative  Procedure  Act  applies  to  adjudication,  and  a  settlement  is  by  its 
nature  extra-adjudicative. 
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Fourth,  the  General  Counsel  argues  that  for  the  staff  to  comment  ex  parte 
on  the  present  settlement  offer  might  prejudice  the  rights  of  other  respondents 
in  this  proceeding.  However,  he  does  not  elaborate  this  argument  and  I  fail  to 
see  wherein  such  prejudice  might  lie. 

I  move  that  the  Secretary,  who  without  Commission  authorization  referred  this 
offer  of  settlement  to  the  hearing  examiner  to  be  treated  as  a  motion  addressed 
to  him,  be  directed  to  inform  the  examiner  and  the  parties  that  the  Commission 
has  decided  to  consider  and  pass  on  Federated's  offer  of  settlement  directly  and 
without  referring  it  to  the  hearing  examiner.  I  further  move  that  the  Bureau  of 
Restraint  of  Trade  be  directed  to  submit  a  report  and  recommendations  to  the 
Commission  on  Federated's  settlement  offer. 

Memorandum 

January  3,  1966. 
To :  Commission. 
From  :  Commissioner  Maclntyre. 

Subject:  Certification  of  the  Hearing  Examiner  of  Respondents'  Refusal  To 
Comply  With  Order  To  Produce.  Associated  Merchandising  Corp.,  Docket 
No.  8651. 

Complaint  counsel,  pursuant  to  §  3.12  of  the  Rules  of  Practice,  requested  the 
examiner  to  certify  to  the  Commission  the  circumstances  surrounding  the  refusal 
of  respondents  Associated  Merchandising  Corporation,  Aimcee  Wliolesale  Cor- 
poration, and  Federated  Department  Stores,  Inc.,  to  comply  with  the  hearing 
examiner's  order  of  August  12,  1965,  granting  complaint  counsel's  motion  for  pro- 
duction of  documents.  The  question  is  now  before  the  Commission  on  the  certi- 
fication of  the  examiner. 

As  you  may  remember,  on  October  29, 1965,  respondents  filed  a  complaint  in  the 
District  Court  for  the  District  of  Columbia,  seeking  a  temporary  restraining 
order,  preliminary  injunction,  and  a  declaratory  judgment  upon  the  examiner's 
order  of  August  12,  1965.  On  the  same  date,  the  district  court  issued  a  temporary 
restraining  order  and  at  the  same  time  plaintiffs'  motion  for  preliminary  injunc- 
tion was  set  down  for  hearing.  Before  the  hearing  was  held,  by  stipulation  dated 
November  18,  the  parties  agreed  to  dismissal  of  the  action  without  prejudice.  An 
order  to  that  effect  was  issued  on  the  same  date  by  Judge  Corcoran. 

Section  8  of  the  stipulation  leading  up  to  the  dismissal  is  crucial  to  the  Com- 
mission's disposition  of  the  question  certified.  By  that  stipulation  the  parties 
agreed  that  the  plaintiffs  would  not  be  subject  to  any  sanctions,  criminal  or  civil, 
or  any  administrative  action,  including  but  not  limited  to  action  under  Rule  3.12 
by  reason  of  non-production  of  documents  specified  in  the  order  of  August  12.  The 
stipulation  provides  further  that  it  is  without  prejudice  to  the  institution  of  a 
separate  civil  enforcement  proceeding  pursuant  to  Section  9  of  the  FTC  Act  in  a 
district  court  for  production  of  the  documents  specified  in  the  order. 

As  a  result  of  the  stipulation,  both  the  hearing  examiner  and  the  Commission 
are  precluded  from  themselves  taking  further  action  to  enforce  production  of  the 
documents  specified.  The  only  avenue  left  open  is  an  enforcement  proceeding 
under  Section  9  in  the  district  court.  Accordingly,  I  move  that  the  Commission 
issue  the  attached  order  directing  the  General  Counsel  to  initiate  enforcement 
proceedings  under  Section  9  of  the  Federal  Trade  Commission  Act  in  conformity 
with  the  stipulation  of  the  parties  and  the  order  of  the  United  States  Di.strict 
Court  for  the  District  of  Columbia  of  November  18. 

EvERETTE  MaoIntyre,  Commissioner. 


Special  Matter 

March  14,  1966. 
Re  Associated  Merchandising  Corp.,  et  al..  Docket  8651. 
From :  Commissioner  Maclntyre. 

Pursuant  to  the  directions  of  the  Commission  in  its  order  of  January  19,  1966, 
in  the  above-captioned  matter,  the  General  Counsel  is  submitting  for  the  approval 
of  the  Commission  and  the  signature  of  the  Chairman,  a  proposed  letter  to  the 
Attorney  General  accompanied  with  a  proposed  application,  exhibits  and  veri- 
fication, requesting  the  institution  of  a  civil  action  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York  to  enforce  an  order  to  produce 
documentary  evidence  issued  by  the  hearing  examiner  pursuant  to  Section  3.11 
of  the  Commission's  Rules  of  Practice. 
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From  :  Everette  Maclntyre,  Commissioner. 

To :  Comm.  Dixon ;  Comm.  Elman ;  Comm.  Reilly ;  Comm.  Jones ;  Secretary  J. 
Kuzew:  General  Counsel:  Bur.  of  Economics:  Bur.  of  Restraint  of  Trade; 
Bur.  of  Deceptive  Practices ;  Bur.  of  Industry  Guidance ;  Bur.  of  Textiles 
and  Fur.s. 
This  is  a  special  matter  (not  listed  on  the  regular  agenda)  \Yhich  I  shall  pre- 
sent at  the  next  Commission  meeting. 

I  am  submitting  the  matter  to  the  Commission  for  consideration  and  action. 

Memorandum 

March  18,  1966. 

To :  Commission. 

From  :  Commissioner  Maclntyre. 

Subject :  Associated  Merchandising  Corp.,  et  al.,  Docket  No.  8651. 

This  comes  to  the  Commission  on  a  request  by  complaint  counsel  for  permis- 
sion to  file  an  interlocutory  appeal  from  the  examiner's  order  denying  their 
motion  to  expedite  proceedings.  In  the  background  is  the  Commission's  recent 
action  taken  in  this  matter  to  request  the  institution  of  a  civil  suit  in  district 
court  to  enforce  the  order  to  produce  records  issued  by  the  examiner  against  the 
respondents  pursuant  to  §  3.11  of  the  Commission's  Rules. 

Complaint  Covnsel's  Position:  Complaint  counsel  argued  to  the  examiner  in 
their  motion  of  February  2,  1966,  the  denial  of  which  is  the  subject  of  the  request 
for  appeal,  that  the  examiner  should  amend  his  Prehearing  Order  No.  1  in  order 
to  expedite  the  proceeding  by  requiring  respondent  to  commence  their  part  of 
the  pretrial  procedure  somewhat  out  of  order.  Prehearing  Order  No.  1.  dated 
January  2.5,  1965  (more  than  a  year  ago),  required  complaint  counsel,  within  45 
days  of  the  date  of  that  order,  to  file  with  the  examiner  and  to  serve  on  the 
other  parties  the  substance  of  the  case  which  they  were  to  present,  which  would 
include  a  list  setting  forth  each  illegal  price  discrimination  intended  to  be  estab- 
lished at  the  hearings,  a  list  of  the  documents  and  exhibits  and  a  list  of  witnesses 
to  be  called,  requests  for  admissions,  proposed  stipulations,  requests  for  produc- 
tion of  dor'uments  and  other  items.  The  prehearing  order  further  required  respond- 
ents, within  30  days  after  the  r-ompletion  by  complaint  counsel  of  their  part  of 
the  order,  to  file  with  the  examiner  and  serve  on  complaint  counsel  their  pretrial 
submission,  which  includes  a  list  of  documents  and  exhibits  they  intend  to  intro- 
duce, a  list  of  witnesses,  and  requests  for  admissions  and  for  the  production  of 
documents. 

Complaint  coim.sel  pointed  out  to  the  examiner,  and  they  have  made  the  same 
argument  in  this  request,  that  they  have  completed  their  portion  of  the  pretrial 
as  set  forth  in  the  examiner's  order,  with  the  exception  of  receiving  the  docu- 
ments required  by  the  examiner's  order,  which  documents  are  in  the  respondents' 
possession,  and  that  there  is  no  reason  why  respondents'  counsel  should  not  be 
directed  to  commence  their  pretrial  submissions  at  this  time.  Complaint  counsel 
submit  that  requiring  respondents  to  proceed  with  the  pretrial  will  in  no  way 
prejudice  their  position,  since  the  only  documents  that  have  not  been  listed  by 
complaint  counsel  are  in  respondents'  possession  and  control.  Complaint  counsel, 
in  their  motion,  continue  as  follows  : 

"Although  these  documents  are  necessary  for  complaint  couTisel's  case,  it  is 
believed  that  respondents'  refusal  to  comply  with  the  examiner's  order  for  the 
production  of  such  documents  should  not  affect  the  initiation  of  hearings  in  this 
matter.  With  the  exception  of  the  material  requested  in  the  order  for  production 
of  documents,  complaint  counsel  have  all  the  information  necessary  to  begin 
hearings.  While  this  matter  cannot  be  concluded  until  respondents  comply  with 
the  order  for  the  production  of  documents,  complaint  counsel  do  not  feel  that 
the  institution  of  hearings  should  be  delayed  until  that  time.  The  examiner  may 
wish  to  certify  to  the  Commission  the  question  of  whether  hearings  can  com- 
mence after  respondents  complete  their  submission." 

In  other  words,  it  appears  that  complaint  counsel  are  ready  to  go  to  trial  at 
this  time  though  with  the  reservation  that  the  trial  cannot  &e  completed  until 
they  have  obtained  the  requested  documents  from  the  respondents. 

Respondents'  Position:  Respondents,  on  February  17,  1966,  answered  the  mo- 
tion of  complaint  coun.sel  for  the  expedition  of  the  proceedings.  They  opposed 
the  motion,  stating  among  other  things  that  complaint  counsel  must  bear  the 
responsibility  for  the  delay,  having  chosen,  in  their  words,  "to  continue  the  in- 
Te.stigation",'  that  complaint  counsel  have  not  completed  their  submission  as  re- 
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quired  under  Prehearing  Order  Xo.  1.  that  the  pending  court  litigation  may  be 
crucial  since  counsel  has  indicated  the  evidence  is  necessary  to  their  case  and 
therefore  to  continue  the  proceeding  before  the  Comnussion  would  he  unreason- 
able and  oppressive  and  that  for  respondents  to  commence  their  pretrial  sub- 
missions would  be  a  ''fairly  disorganized  and  ineffective  discovery  procedure." 
On  rhis  last  point  they  claim  renewal  and  duplication  of  prior  inquiries  plus 
recall  of  witnesses  would  be  unavoidable  should  complaint  counsel's  position  be 
sustained. 

Respondents,  in  their  an.swer  to  the  motion,  have  given  a  glimpse  of  their 
proposed  request  for  discovery,  particularly  if  they  are  required  to  commence 
their  pretrial  at  this  point. 

They  assert  that,  among  other  things,  they  would  have  to  conduct  prehearing 
discovery  as  to  the  200  resources  which  allegedly  are  involved  iu  the  request 
for  production. 

Tlie  Hritrinff  E.rami7icrs  Position:  The  examiner,  nn  March  7.  1006,  denied 
complaint  rounsers  motion  and  gave  his  reasons  in  a  six-page  order  and  opinion. 
In  the  examiner's  view  the  scheduling  of  the  pretrial  submissions  is  tied  in  with 
his  ruling  on  respondents'  motion  for  a  more  definite  statement.  He  denied  that 
motion  but  in  so  doing  stated  that  he  would  order  complete  disclosures  by  com- 
plainr  counsel  of  all  of  the  specific  acts  and  practices  relied  upon  prior  to  the 
commencement  of  the  hearings  in  this  matter,  with  sufficient  time  granted  re- 
spondents to  prepare  rheir  defense.  He  now  feels  that  to  require  respondents  to 
make  their  submissions  while  complaint  counsel  have  made  only  partial  dis- 
closure would  not  only  violate  the  basic  doctrine  of  fair  play  underlying  the 
entire  prehearing  procedure  but  would  result  in  a  piecemeal  and  endless  submis- 
sion and  countersubmission.  He  also  states  that  he  has  serious  doubts  about 
whether  the  change  in  Prehearing  Order  Xo.  1  requested  ''would  meet  the  stand- 
ards of  a  fair  hearing  and  due  process  required  in  administrative  proceedings". 
Discussion  of  the  Issue:  The  examiner's  rulings  as  to  pretrial  procedure  in  the 
normal  course  of  things  should  be  final.  Pretrial  procedures  is  very  important 
under  the  Commis.sion's  present  rules,  demanding  a  high  degree  of  skill  and 
finesse  on  the  part  of  the  examiner  to  obtain  effective  results.  In  the  circum- 
stances. I  believe  the  examiner  should  ordinarily  have  a  largely  free  hand  in 
the  conduct  of  this  stage  of  the  proceeding. 

Xevertheless,  I  am  extremely  reluctant  to  endor.se  a  course  of  action  here 
(which  a  failure  to  act  might  seem  to  be)  wherel)y  this  whole  proceeding  nuist 
come  to  a  standstill  pending  the  outcome  of  an  action  to  ol^tain  compliance  from 
the  respondents  with  the  examiner's  order  of  production.  Are  the  Commission's 
Rule  of  Practice  now  so  inflexible  that  a  mere  failure  to  comply  with  an  appar- 
ently proper  demand  by  the  party  sued  must  necessarily  stymie  a  case  indefi- 
nitely".' I  find  this  difficult  to  believe. 

It  does  not  seem  to  me  that  respondents  would  be  at  all  prejudiced  by  an  order 
requiring  them  to  begin  their  pretrial  submission  at  this  time  and  before  the 
completion  of  the  court  litigation.  They  would  not  be  hurt  since,  upon  subsequent 
submissions  by  complaint  counsel,  if  any.  they  would  be  allowed  further  dis- 
covery. In  fact,  respondents,  in  their  answer  to  the  motion,  do  not  seem  to  claim 
any  such  prejudice.  Their  main  assertion  is  that  the  action  would  be  disruptive 
of  an  orderly  and  economical  proceeding.  True,  the  end  result  would  be  a  some- 
what piecemeal  approach  and  there  would  perhaps  be  some  duplication,  but  this 
alternative  does  not  seem  to  be  nearly  as  repugnant  to  me  as  would  be  the  great 
delay  inherent  in  waiting  on  court  action. 

The  examiner  has  estimated  that,  conservatively,  the  court  proceedings,  to- 
gether with  the  time  needed  by  respondents  to  make  available  the  documents  and 
the  time  needed  by  complaint  counsel  to  analyze,  put  in  proper  form  and  submit, 
would  require  at  least  two  years  frem  the  date  when  the  suit  is  filed.  At  this  point 
we  do  not  know  when,  or  even  if.  an  action  will  be  filed  since  this  is  a  matter 
which  must  be  taken  to  the  court  through  the  T'nited  States  Attorney  General. 
I  have  been  informally  advised  that  upon  a  decision  to  file  there  could  be  many 
months  delay  before  the  suit  even  reaches  the  district  court.  Delay,  I  believe, 
would  clearly  work  in  the  respondents'  favor  in  this  proceeding  and  it  is  not 
inconceivable  that  it  might  cause  a  result  favorable  to  the  respondents  on  a  basis 
other  than  the  merits.  The  Commission  having  put  most  of  its  eggs  in  one  basket, 
so  to  s,peak.  in  prosecuting  the  buyer's  case  rather  than  numerous  cases  against 
different  sellers,  can  scarcely  afford  to  see  this  matter  become  a  victim  of  a 
strict  or  faulty  interpretation  of  its  Rules. 
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The  examiner,  in  his  solicitation  for  the  ri^lits  of  respondents,  wliile  laudable 
enough,  overlooks  the  equally  important  rights  of  the  public  iu  early  resolution 
of  the  case  on  its  merits.  For  one  thing,  if  there  are  in  this  industry  the  unlaw- 
ful price  discriminations  charged,  then  the  injury  to  competitors  will  be  con- 
tinuing for  all  the  years  of  the  trial,  including  periods  of  undue  delay. 

To  take  no  action  here.  I  believe,  would  tend  to  encourage  procrastination  and 
dela.v  throughout  the  entire  proceeding.  It  is  well  to  bear  in  mind  that  the 
examiner  who,  it  seems  clear,  has  bent  over  backwards  to  be  fair  to  the  re- 
spondents, agreed  with  complaint  counsel  that  their  request  for  production  was 
entirely  proper  and  in  the  public  interest.  In  fact,  his  position  was  that  not  to 
permit  a  party  to  make  a  request  for  vital  documents  at  the  pretrial  stage  would, 
as  he  stated  it,  defeat  the  very  purpose  of  Rule  3.11  to  aid  in  pretrial  and  per- 
mit orderly,  continuous  hearings.  In  spite  of  the  apparent  appropriateness  of  the 
order,  respondents,  as  it  now  stands,  can  succes.sfully  block  the  proceeding  merely 
by  refu.sing  to  comply.  Under  such  a  policy  they  can  tie  this  case  in  knots  for  long 
periods.  It  does  not  .seem  an  unfair  question  to  ask  why  respondents  should,  in 
effect,  be  permitted  to  benefit  from  their  own  intransigent  action. 

The  seriousness  of  the  issue,  in  my  opinion,  is  such  that  the  Conuaission  should 
grant  permission  to  file  an  appeal  .so  that  both  parties  will  have  an  opportunity 
to  present  their  views.  Of  course,  in  the  event  the  Commission  decides  to  take 
action  contrary  to  that  of  the  examiner,  it  is  unnecessary,  under  the  Rules,  that 
such  procedure  be  followed  so  that  respondents  will  have  an  opportunity  to  be 
heard.  Upon  an  appeal,  even  if  the  Commission  decides  not  to  overrule  the  exam- 
iner, it  could  at  least  use  such  an  occasion  to  emphasize  the  need  to  explore  all 
possible  means  to  avoid  a  long  period  of  delay  and  to  order  the  examiner  ti)  re- 
consider the  matter  in  the  light  of  such  views. 

I  therefore  recommend  and  move  that  the  Commission  here  grant  the  request 
for  permhssion  to  file  an  appeal.  I  have  attached  an  appropriate  order. 

Everett  MacIntyke,  Commissioner. 


MEMOUAXUUil 

October  G,  1966. 
To  :  Commission. 

From :  Commissioner  Maclntyre. 

Subject :  Docket  No.  8651 ;  In  the  Matter  of  Associated  Merchandising  Corp., 
et  al. 

The  Commission,  on  March  23.  1966,  granted  permission  to  complaint  counsel 
to  file  an  interlocutory  appeal  from  the  hearing  examiner's  order  of  March  7, 
1966.  denying  their  motion  to  implement  Prehearing  Order  No.  1  by  requiring 
I'espondents  to  commence  their  part  of  the  pretrial  to  expedite  proceedings.  The 
briefs  have  all  been  fiied  (as  vv'ell  as  a  request  of  the  respondents,  on  Aprill  11, 
1966.  for  oral  argument  on  the  appeal)  and  the  matter  is  now  pending  before 
the  Commission  for  decision. 

As  I  advised  the  Commission  in  my  agenda  circulation  of  June  2.  1966. 
abeyance  f>f  a  decision  on  the  appeal  then  seemed  to  be  indicatwl  because  of  pend- 
ing action  in  tlie  United  States  District  Court  for  the  Southern  District  of  New 
York.  Thus,  the  matter  was  kept  in  suspense  awaiting  the  outcome  of  the  court 
ease.  I  beMeve.  however,  that  as  a  result  of  the  hearings  held  before  Judge  Mc- 
Lean in  September  the  Commission  should  take  a  new  look  at  the  appeal  before 
it.^ 

The  fo' lowing  is  a  brief  review  of  the  circumstances  which  have  led  tis  to  the 
pre.sent  status  of  the  matter:  In  July  1965  complaint  eounsel  moved  the  examiner 
to  order  the  production  of  certain  docttments  in  the  respondents'  possession.  In 
response  to  the  reqtiest  respondents  argued,  inter  filia.  that  the  motion  was  in- 
vestigatory in  nature  and  therefore  not  permitted  after  the  trial  had  begun.  The 
examiner  rejected  this  argument  and  ordered  production  under  §3.11  of  the 
Commission's  Rules  of  Practice.  The  Commission,  on  September  23.  1965.  denied 
respondents  permission  to  file  an  interlocutory  appeal  from  the  order  of  the 
examiner.  This  was  a  unanimous  action  by  the  Commission.  Respondents  there- 
upon appealed  to  the  United  States  Court  for  the  Di.strict  of  Columbia  in  Civil 
Action  No.  2701-65.  This  action  was  dismissed  on  November  18,  1965,  on  the 


1  For  tlip  Commission's  convenience.  I  have  attached  hereto  copy  of  my  memorandum  of 
March  18, 1966,  recommending  that  permission  to  appeal  be  granted. 
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basis  of  a  stipulation  wherein  the  parties  agreed,  inter  alia,  that  future  enforce- 
ment of  the  examiner's  order,  if  necessary,  would  proceed  solely  by  means  of 
civil  enforcement  proceedings  under  Section  9  of  the  Federal  Trade  Commission 
Act. 

The  subsequent  failure  of  the  respondents  to  comply  with  the  examiner's  order 
of  August  12,  1965.  ordering  production  of  documents  in  their  possession,  was 
certified  by  the  examiner  to  the  Commission  for  appropriate  action.  The  Com- 
mission thereupon,  by  order  of  January  19.  1966.  directed  the  General  Counsel 
to  prepare  papers  requesting  the  Attorney  General  to  initiate  civil  enforcement 
proceedings.  The  United  States  Attorney  subsequently  brought  an  action,  seek- 
ing an  order  directing  respondents  to  comply,  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York.  Judge  McLean,  in  an  opinion  dated 
July  13.  1966,  overruled  the  jurisdictional  argument  and  held  that  Congress  had 
expressly  atuhorized  the  court  to  proceed  summarily  to  enforce  orders  of  the 
FTC  for  the  production  of  documents.  He  set  the  Government's  application  down 
for  hearing  in  open  court  September  9,  1966  (later  adjourned  to  September  19, 
1966).  Such  hearing  was  had  (see  report  of  the  Assistant  General  Counsel  for 
Appeals,  dated  September  26,  1966)  and  the  outcome  was  that  the  Judge  took 
the  matter  under  advisement. 

It  is  impossible  to  predict  when  a  decision  in  the  court  case  will  be  forthcom- 
ing. It  could  be  at  any  time.  However.  I  have  been  informally  advised  that  Judge 
McLean  is  in  the  middle  of  another  large  trial  and  that  a  decision  is  not  likely, 
at  best,  before  the  first  of  next  year.  Moreover,  it  is  my  understanding  that  the 
Judge  did  not  appear  to  be  particularly  sympathetic  with  the  Commission's  cause. 
The  Judge  was  concerned  in  part  with  whether  the  documents  requested  "con- 
stitute or  contain  evidence  relevant  to  the  subject  matter  involved"  (as  required 
imder  the  Commission's  Rule  3.11),  a  characteristic  difficult  to  show  until  the 
documents  are  in  hand.  It  is  altogether  likely,  if  he  grants  the  Government's  peti- 
tion at  all,  that  he  will  be  selective  in  the  documents  to  be  produced.  If  this  hap- 
pens and  the  Commission  is  not  satisfied  with  the  production  ordered,  an  appeal 
could  be  made,  although  probably  in  such  circumstances  the  case  would  not  pre- 
sent an  attractive  subject  for  appeal. 

I  do  not  believe  that  at  this  stage  the  Commission  action  on  the  interlocutory 
appeal  before  it  could  seriously  jeopardize  the  court  case.  The  arguments  there 
have  all  been  made.  Moreover,  the  delays  which  have  already  developed  and  the 
possibilities  against  obtaining  a  favorable  decision  now  appear  such  that  a  good 
argument  can  be  made  for  continuing  the  Commission's  proceeding  whatever  the 
court  may  do. 

Some  action  on  the  appeal,  it  seems  to  me,  should  now  be  taken.  The  Com- 
mission has  a  certain  responsibility  to  the  parties,  and  particularly  the  com- 
plaint counsel,  in  resolving  the  issue  presented  on  the  appeal.  The  appeal  should 
not  be  left  dangling  for  an  indefinite  period. 

The  Alternatives :  The  Commission,  of  course,  if  it  is  resolved  to  indefinitely 
delay  this  matter  until  final  action  in  the  courts,  can  deny  the  appeal.  The  effect 
of  that  would  be  to  affirm  the  examiner's  decision  to  suspend  hearings  indefinitely 
Such  an  alternative  is  not  attractive  to  me.  There  is  no  certainty  at  all  how  long 
it  would  take  to  get  a  final  and  clear-cut  decision  in  the  courts.  An  equivocal 
court  decision  resulting  in  possible  appeal  could  keep  the  case  dragging  along  for 
many  months.  In  the  meantime,  the  proceeding  begins  to  mildew  with  age.  Addi- 
tionally, even  if  it  develops  that  the  court  enforces  compliance  with  the  Com- 
mission's order  to  produce,  it  is  clear  that  thereafter  an  extended  period  will  be 
involved  in  accumulating  the  analyzing  the  documents.  For  such  reasons  I  favor 
some  course  which  will  get  this  case  moving. 

I  realize  there  is  always  the  possibility  of  abandoning  the  effort  to  have  the 
documents  produced  and  to  proceed  on  the  basis  of  whatever  evidence  complaint 
counsel  now  have  in  their  possession.  Tliis  also  is  a  highly  unattractive  alterna- 
tive. In  the  first  place,  the  authority  and  credibility  of  the  Commission  is,  in  a 
sense,  on  trial ;  the  Commission  believed,  when  it  denied  respondents  permission 
to  file  an  interlocutory  appeal  on  September  23.  1965,  that  complaint  counsel  had 
justified  their  request  for  the  documentation  and  so  upheld  the  examiner's  order 
for  production.  Nothing  has  changed  so  far  as  the  showing  of  a  need  for  these 
documents  is  concerned.  If  the  Commission's  action  was  correct  and  justified, 
which  I  am  sure  it  was,  the  Commission  can  hardly  ignore  an  outright  refusal  to 
comply  with  its  orders.  To  do  so  would  surely  be  to  ask  for  moi'e  of  the  same 
in  future  litigations.  Also,  there  is  the  question  of  the  workability  of  the  Com- 
mission's pretrial  discovery  rules  if  the  procedure  can  be  so  easily  frustrated  by  a 
respondent 
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But  it  is  not  only  the  principle  here  that  I  am  concerned  with.  The  fact 
iy,  and  we  must  assume,  that  complaint  counsel  need  these  records  to  prove 
their  case.  Does  it  really  solve  anything,  therefore,  to  take  the  easy  course 
and  back  away  from  an  insistence  upon  compliance  with  a  proper  order? 
To  do  so  would  mean  we  could  have  a  trial  but  would  the  Commission,  in 
such  an  eventuality,  be  granting  complaint  counsel  adequate  opportunity  to 
support  the  allegations?  Going  ahead  without  the  documents  would  strike 
me  as  not  being  a  wholly  responsible  action. 

The  other  alternative  which  immediately  comes  to  mind  is  to  grant  re- 
spondents' appeal  in  whole  or  in  part  and  to  order  respondents  to  begin 
their  pretrial  disclosures. 

Factors  Involved  in  Ordering  a  Start  on  Respondent's  Pretrial:  The  ques- 
tion before  the  Commission  on  the  appeal  concern  only  the  issue  of  whether 
or  not  to  proceed  with  respondents'  part  of  the  pretrial  prior  to  the  com- 
pletion by  complaint  counsel  of  their  discovery.  The  examiner's  analysis  of 
the  problems  and  his  reasons  for  denying  the  motion  point  up  the  difficul- 
ties. Respondents'  brief  in  opposition  to  the  appeal  reiterate  more  or  less  the 
same  points.  Additionally,  see  discussion  of  the  issues  in  my  memorandum  of 
March  IS,  1966,  attached. 

The  difficulties  would  seem  to  boil  down  to  two  main  things:  (1)  whether 
or  not  it  would  be  fair  to  respondents,  particularly  in  view  of  the  hearing 
examiner's  Pre-Hearing  Order  No.  1,  to  direct  them  to  commence  their  pre- 
trial procedures  when  complaint  counsel,  because  of  the  failure  of  respondents' 
production  of  documents,  have  not  fully  completed  their  pretrial;  and  (2) 
the  fact  that  this  might  result  in  some  duplication  of  effort  in  the  recalling 
of  witnesses,  etc.  The  second  point  appears  to  me  to  be  of  very  little  merit. 
Even  if  there  is  some  repetition  on  recalling  of  witnesses,  this  would  surely 
be  a  minor  factor  compared  to  the  harm  to  this  case  resulting  from  an  iu- 
deiiiiite  suspension  of  hearings.  The  first  point  on  the  question  of  fairness 
to  the  respondents  presents  a  more  difficult  problem.  I  have  attempted  to 
answer  this  in  the  proposed  opinion  circulated  with  this  memorandum.  In 
view  of  the  examiner's  stand.  I  don't  suppose  this  question  can  ever  be  en- 
tirely satisfactorily  resolved  until  the  matter  of  the  production  of  records 
is  finally  settled.  Nevertheless,  it  does  not  seem  to  me  that  any  possible  diffi- 
culties of  inconvenience  which  a  continuance  of  the  pretrial  might  present 
to  respondents  would  be  of  such  a  nature  as  to  result  in  any  abridgement 
of  fundamental  rights. 

I  recommend,  therefore,  that  the  Commission  return  this  matter  to  the 
hearing  examiner,  with  directions  to  order  respondents  to  commence  their 
pretrial  procedures.  I  have  attached  hereto  a  proposed  opinion  and  order  to 
this  effect.  I  move  that  these  be  approved  by  the  Commission. 

EvEBETTE  MacIntybe,  Commissioner. 


Memorandum 

January  4,  1967. 
To:  The  Commission. 
From :  Commissioner  Reilly. 

Subject:  U.S.  v.  Associated  Merchandising  Corp.,  et  at,  66  Civ.  1156  (SDNY)  — 
FTC  Docket  No.  8651  Staff.  Recommendation  that  appeal  be  taken  from 
adverse  ruling  of  the  District  Court. 

The  api>ellate  staff  seeks  Commission  approval  of  a  recommendation  to  the 
Civil  Division  of  the  Department  of  Justice  that  an  appeal  be  taken  from  that 
part  of  the  ruling  of  the  Southern  District  of  New  York  adverse  to  the  Com- 
mission in  the  Commission's  enforcement  action  against  AMC  arising  oiTt  of 
the  latter's  refusal  to  comply  with  an  order  to  produce  documents  issued 
pursuant  to  §  3.11  of  the  Commission's  Rules.  The  U.S.  attorney  for  the  Southern 
District  strongly  suggests  an  appeal. 

In  denying  the  Commission's  petition  for  enforcement  the  Court  construed 
the  §  3.11  requirement  that  documents  subject  to  production  "constitute  or 
contain  evidence"  as  virtually  requiring  a  prior  determination  of  probative 
weight.  I  agree  with  the  staff  that  the  Court  was  in  error  in  so  holding. 

I  am  not  sure  I  agree  with  staff  counsel's  contention  that  "summary  proceed- 
ings" of  the  kind  here  involved  do  not  admit  of  any  degree  of  independent  fact 
finding  by  the  District  Court.  Since  this  is  a  petition  to  the  court  by  the  Commis- 
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siou  for  enforcement  and  not  an  appellate  proceeding,  it  seems  to  me  the  District 
Court  can  make  whatever  factual  inquiry  it  feels  is  necessary  to  determine  for 
its  own  satisfaction  whether  a  tinding  of  relevance  is  proper.  Accordingly,  I 
move  that  the  last  paragraph  on  page  nine  and  the  second  paragraph  on  page 
ten  of  the  staff's  proposed  letter  be  stricken. 

I  do  believe,  however,  that  it  applied  the  wrong  criterion  of  relevance  and 
that  the  court  erroneously  permitted  the  question  of  burdensomeness  to  intrude 
into  its  determination  of  relevance. 

The  decision  could  occasion  delay  and  difficulty  in  future  Commission  proceed- 
ings, and  I  move  that  the  staff  recommendation  be  approved. 

The  letter  to  the  Civil  Division  requires  minor  corrections  as  follows: 

I'age  1.  paragraph  1.  5th  line  from  the  bottom:  the  date  .should  be  Novem- 
ber is  rather  than  December  IS. 

Page  1.  paragraph  2,  line  4:  the  first  word  should  be  "be"  rather  than  "by". 

Page  4,  paragraph  1,  5th  line  from  the  bottom  should  be  changed  to  read  ".  .  . 
and  nothing  derived  from  a  complete  reading  .  .  .  ". 

I'age  12.  first  full  paragraph,  line  5:  the  word  "matter"  should  be  substituted 
for  the  phrase  "troublesome  litigation". 

John  R.  Reilly,  Commissioner. 


Spfxial  Matter 

October  13,  1967. 

Re  Associated  Merchandising  Corp..  et  al.,  Docket  No.  8651. 

(Previously  circulated  by   Commissioner  Maclntyre  as  a  special  matter  on 
October  12.  1067.) 
From :  Commissioner  Elman. 

To  :  Comm.  Dixon  :  Comm.  Maclntyre  :  Comm.  Reilly  ;  Comm.  Jones  ;  Secretary  ; 
General  Counsel ;  Bur.  of  Economics ;  Bur.  of  Restraint  of  Trade ;  Bur.  of 
Deceptive  Practices ;  Bur.  of  Industry  Guidance ;  Bur.  of  Textiles  &  Furs. 

This  is  a  special  matter  (not  listed  on  the  regular  agenda)  which  I  shall  pre- 
sent at  the  next  Commission  meeting. 

Commissioner  Maclntyre  has  circulated  an  order  granting  the  requested  pro- 
duction of  documents,  but  excluding  "all  documents  and  information  coming 
within  the  terms  of  §  4.10(a)  (1)  through  (5).  and  (7)".  No  explanation  or  ju.sti- 
fication  is  stated  for  the  exclusion,  and  I  am  at  a  loss  to  know  why  it  is  pro- 
posed. 

Memorandum 

November  1,  1967. 

To :  Commission. 

From  :  Everette  Maclntyre.  Commissioner. 

Subject:  Docket  8651:  In  the  Matter  of  Associated  Merchandising  Corp.  Hear- 
"ing  Examiner's  Certification  of  Respondents'  Motion  for  Production  of 
Documents. 
I  am  circu'ating  herewith  an  order  denying  respondents'  motion  for  the  pro- 
duction of  documents  made  pursuant  to  S  3.11  of  the  old  rules.  Respondents' 
motion  encompasses  "all  books,  records  and  other  documents"  obtained  by  com- 
plaint counsel  or  any  employee  or  agent  of  the  Federal  Trade  Commission  from 
ten  suppliers  specified  in  respondents'  application.  It  is  my  recommendation 
that  the  application  be  rejected  on  the  ground  that  it  does  not  comply  with  the 
requirement  in  the  rule  that  the  material  or  information  sought  be  identified  as 
exactly  as  possible.  §  3.36  requires  a  Commission  review  of  requests  for  dis- 
closure under  this  rule  and  this  of  course  contemplates  a  meaningful  evalua- 
tion of  such  requests.  Obviously,  it  is  impossible  to  intelligently  review  an  appli- 
cation as  broadly  phrased  as  the  one  under  consideration  here.  It  is  fui'ther  obvi- 
ous from  respondents'  motion  that  they  could,  if  they  so  desired,  identify  the 
documents  they  seek  far  more  exactly  than  they  have  done  in  their  motion.  Re- 
spondents have  already  had  a  measure  of  discovery  against  the  suppliers,  and 
have  been  informed  by  them  that  certain  documents  have  been  turned  over  to 
the  Commission,  while  certain  documents  were  destroyed.  Under  the  circum- 
stances, it  is  obvious  that  respondents  have  made  little,  if  any,  effort  to  comply 
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with  the  requirement  that  the  materials  sought  be  described  as  exactly  as  pos- 
sible. Since  this  is  one  of  the  first  cases  to  come  up  under  §  3.3H,  the  Commission 
should  obviously  make  an  effort  to  make  it  clear  that  applicatiims  for  disclosure 
must  meet  its  requirements.  I  therefore  move  the  Commission  adopt  the  at- 
tached order. 

There  is  also  in  my  office  at  this  time,  respondents'  appeal  from  the  hearing 
examiner's  order  denying  their  application  for  depositions  and  subpoenas  duces 
tecum  to  non  supplier  companies  and  persons  filed  October  16,  19<;7.  This  appeal 
does  not  involve  an  interpretation  of  §  3.36  and  I  believe  it  should  be  bandied 
separately. 

EvERETTE  MacIntybe,  Commissioner. 


Special  Adjudicative  Matter 

November  6,  1967. 

Re  Docket  No.  8(v)l :  In  the  Matter  of  Associated  Merchandising  Corp.,  et  al. 
Order  denying  appeal  from  examiner's  denial  of  appiicati(tn  for  depositions 
and  subpoenas  and  opinion  of  the  Commission. 

From  :  Everette  Maclntyre.  Commissioner. 

To :  Comm.  Dixon ;  Comm.  Elman ;  Comm.  Reilly  ;  Comm.  Jones ;  Secretary ; 
General  Counsel. 

Tlii.s  adjudicative  matter  will  be  presented  to  the  Commission  at  the  next 
nieetinj,'. 

Attached  is  a  copy  of  an  order  of  the  hearing  examiner  of  October  5,  1967, 
which  denied  respondents'  application  for  depositions  and  supporting  subpoena 
duces  tecum.  Also  attached  is  a  copy  of  the  respondents'  appeal  from  such  order, 
complaint  counsel's  answer  and  respondents'  reply  to  the  complaint  counsel.  I 
have  prepared  an  order  denying  appeal  from  the  examiner's  denial  of  applica- 
tion for  depositions  and  subpoenas  and  an  opinion  supporting  such  order.  Copies 
of  that  proposed  order  and  opinion  also  are  attached.  They  fully  explain  the 
situation. 

I  recommend  and  move  the  approval  of  the  order  and  the  opinion. 


Memorandum 

February  14,  1968. 
To :  The  Commission. 
From :  Philip  Elman. 

Subject:    Axxoriated   Mcrchandisinr/    Corp.   v.    William    K.   Jackson,   Civil   No. 
18993  (D.  Md.)— FTC  Docket  No.  8651. 

Associated  Merchandising  Coporation  and  the  other  respondents  in  Docket 
No.  86.")1  have  submitted  tlie  attached  settlement  proposal,  covering  both  the 
proceeding  in  Docket  No.  86.")1  and  the  collateral  lawsuit  now  pending  before  the 
federal  district  court  in  Baltimore.  The  General  Counsel's  office  recommends  that 
the  Commission  withdraw  this  case  from  adjudication,  pursuant  to  Section 
2.34(d)  of  the  Rules,  in  order  to  permit  consent  negotiations  between  the  staff 
and  respondents'  counsel. 

Because  of  the  unusual  complexity  of  this  case,  the  difficulty  of  assessing  the 
merits  of  the  present  proposal,  and  our  lack  of  information  as  to  the  position  of 
the  Bureau  of  Restraint  of  Trade  on  the  question  whether  this  matter  should 
be  withdrawn  from  adjudication,  I  think  it  wise  to  refer  the  present  proposal 
to  the  examiner.^  When  he  has  ascertained  and  analyzed  the  relevant  infor- 
mation he  can  certify  the  m-Jitter  to  us  with  his  recommendation. 

I  move  the  attached  order. 

My  office  has  been  informed  by  the  General  Counsel's  office  that  prompt 
action  by  the  Commission  may  obviate  the  neces.sity  for  the  General  Counsel 
to  file  extensive  papers,  due  in  early  March,  in  the  pending  collateral  litigation 
in  district  court.  I  am  therefore  circulating  this  as  a  walkaround. 


1  Indicative  of  the  difficulty  of  assessing  the  questions  raised  by  this  proposal  is  that 
my  office  was  informed  that  as  recently  as  last  night  respondents  agreed  to  make  certain 
amendments  in  Its  settlement  proposal. 


36-1.3S — 70 — vol.  .3 107 


1676 

Memorandum 

June  10, 1968. 
To :  Commission. 
From :  Commissioner  Maclntyre. 

Subject:  In  the  Matter  of  Associated  Merchandising  Corp.,  et  al.,  Docket  No. 
8651. 

On  June  3,  1968,  the  Commission,  upon  my  recommendation,  extended  the 
time  in  which  this  matter  is  withdrawn  from  adjudication,  from  June  3,  1968 
to  June  17,  1968.  Attached  to  my  June  3  circulation  were  copies  of  the  memoran- 
dum from  the  Bureau  of  Restraint  of  Trade,  recommending  that  the  Commis- 
sion accept  the  proposed  consent  agreement,  memorandum  from  the  Division  of 
Consent  Orders  concurring  with  that  Bureau's  recommendation,  and  a  copy  of 
the  conformed  agreement. 

I  have  been  unable  to  make  a  recommendation  in  this  matter  due  to  the  fact 
that  not  all  papers  have  yet  been  received.  It  is  my  understanding  that  Frank 
Mayer,  Chief  of  the  Division  of  Discriminatory  Practices,  intends  to  file  a 
memorandum  opposing  the  proposed  settlement.  This  memorandum  has  not  yet 
been  received  by  my  office. 

I  am  circulating  this  to  the  Commission  for  its  immediate  consideration  in 
view  of  the  fact  that  the  extension  of  time  withdrawing  this  matter  from  ad- 
judication runs  out  Monday,  June  17.  I  also  understand  that  Basil  Mezines,  at- 
torney in  the  case,  will  be  in  California  next  week  and  thus  not  be  available 
to  the  Commission.  Accordingly,  I  hereby  recommend  to  the  Commission  that 
this  matter  be  placed  on  the  agenda  for  consideration  by  the  Commission  this 
coming  Wednesday,  June  12,  or  Thursday,  June  13,  and  that  the  interested  staff 
members,  including  Basil  Mezines  and  Frank  Mayer,  be  called  to  present  their 
views. 

I  have  attached  hereto  certain  additional  pertinent  papers  in  this  matter. 
They  include  copy  of  memorandum  dated  February  13,  1968  to  the  Commission 
from  the  Assistant  General  Counsel ;  letter  to  Chairman  Dixon  dated  April  16, 
1968 :  and  draft  of  Order  Dismissing  Joseph  Home  Company  as  a  Respondent  to 
This  Proceeding.  Mr.  Mayer's  memorandum,  as  noted,  is  not  included. 

EvERETTE  MacIntyre,  Commissioner. 


Special  Matter 

July  23,   1968. 
Re  Associated  Merchandising  Corp..  et  al..  Docket  No.  8651. 
From  :  .James  M.  Nicholson. 

To  :  Comm.  Dixon  ;  Comm.  Elman  ;  Comm.  Maclntyre :  Comm.  Jones  ;  (J.  Knzew)  : 
General   Counsel :    Program   Review   Officer ;   Bur.   of  Economics :   Bur.   of 
Restraint  of  Trade  :  Bnr.  of  Deceptive  Practices  :  Bur.  of  Industry  Guidance; 
Bur.  of  Textiles  &  Furs :  Executive  Director ;  Charles  A.  Tobin. 
Attached  is  my  dissenting  statement  to  accompany  the  letter  informing  re- 
spondents that  their  offer  of  settlement  has  been  rejected. 

ASS0CL4.TED   MERCHANDISING   CORP.,    DOCKET   No.    8651 
DISSENTING    STATEMENT   OF   COMMISSIONER   NICHOLSON 

I  must  record  my  disagreement  with  the  action  of  the  majority  in  refusing  to 
accept  the  consent  order  which  has  been  negotiated  with  the  respondents.  The 
order  proposed  is  surely  an  adequate,  if  not  completely  satisfactory,  disposition 
of  the  matter.  As  in  any  settlement,  it  represents  reasonable  concessions  by  both 
sides — the  Respondents  and  the  Commission.  The  concessions  by  the  Commission 
are  not  contrary  to  the  public  interest,  but,  in  fact,  best  serve  that  interest. 

This  case  was  initiated,  according  to  the  complaint,  for  the  purpose  of  termi- 
nating alleged  inducements  of  discriminatory  prices  by  the  individual  members 
of  AMC  from  their  suppliers.  These  inducements  were  allegedly  made,  not  indi- 
vidually, but  through  the  wholly-owned  subsidiary  buying  organization  of  AMC, 
known  as  AWC.  Termination  of  those  alleged  violations  has  been  achieved  by 
the  proffered  settlement,  which  would  effectively  prevent  all  the  groiip  buying 
activities  which  gave  rise  to  this  complaint  and  which  would,  additionally,  pro- 
vide for  the  permanent  divestiture  of  AWC  by  the  individual  members  who  com- 
prise AMC. 
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The  Commission  has  already  expended  a  great  deal  of  ti-ne.  effort  and  expense 
in  bringing  this  case  to  the  point  where  it  noAv  rests.  We  are  now  confronted 
with  a  very  simple  choice.  I  can  appreciate  the  majority's  apparent  desire  to 
obtain  an  order,  at  this  time  in  this  decision,  to  which  a  number  of  individual 
retail  corporations  are  parties,  broad  enough  to  block  all  other  paths  by  which 
the  respondents  might  reach  the  same  objectives.  Assuming  that  the  individual 
retail  corporate  respondents  now  engage,  or  ijitend  to  er.gage,  in  the  individual 
inducement  of  discriminatory  prices  in  violation  of  Section  2(f)  [neither  of 
which,  fact  or  intention,  is  alleged  in  the  complaint],  it  is  far  from  clear  that 
the  pleadings,  as  now  constituted,  would  provide  sufficient  basis  for  such  a 
prohibitory  order.  But,  assuming  further,  that  an  individual  order  might  be 
obtained,  the  breadth  of  that  order  is  conjectural.  Would  it  apply  to  all  purchases 
by  individual  respondents?  AVould  it  apply  only  to  those  lines  where  there  is 
some  evidence  group  buying  violations  are  proved?  Or,  would  it  be  limited  to 
those  ten  (10)  or  so  lines  where  in  depth  proof  of  violations  will  purportedly  be 
made?  I  am  concerned  that  the  price  we  will  have  to  pay  to  achieve  any  indi- 
vidual order  will  be  out  of  all  proportion  to  the  benefit  which  might  accrue  to 
the  public. 

No  member  of  the  Commission  would  stop  short  of  any  solution  to  this  matter, 
nor  would  any  compromise  be  accepted,  which  did  not  discharge  the  duty  to 
protect  the  public  interest  and  enforce  the  law.  In  weighing  the  alternatives 
before  us,  however,  I  am  persuaded  that,  by  accepting  the  proposed  settlement, 
we  would  have  achieved  the  major  goal  which  we  set.  The  public  interest  will 
be  little  served  by  the  rejection  which  is  based  upon  a  tenacious  insistence  upon 
a  catch-all  provision  covering  some  activities  of  the  members  of  AMC  acting  in 
their  individual  capacities. 

The  complaint  in  this  matter,  as  issued  by  the  Commission  in  1964,  was 
accompanied  by  a  form  of  order  containing  two  prohibitions.  One  was  designed 
to  prevent  the  direct  inducement  of  discriminatory  prices  by  the  individual 
stores  comprising  AMC  and  the  other  was  aimed  at  their  group  buying  activities. 
However,  the  direct-buying  activities  of  the  individual  store  members  were  not 
challenged  in  the  complaint,  which  was  based  solely  upon  the  use  of  AWC  as  a 
'•wholesale"  front  for  purchases  by  the  AMC  member  stores.  The  direct-buying 
provision  apparently  was  included  since  it  had  become  standard  practice  from 
the  orders  growing  out  of  the  so-called  "automotive  parts"  cases.^  However,  it 
should  be  noted  that  in  those  cases  the  buying  groups  were  formed  and  existed 
solely  for  the  purpose  of  inducing  and  receiving  lower  prices,  whereas  AMC, 
of  which  AWC  is  merely  the  buying  arm,  was  formed  to  render  a  broad  range  of 
other  services  to  its  members.  Thus  there  is  doubt  as  to  the  wisdom  of  using 
these  "order  desk"  situations  as  models  for  all  subsequent  buying  group  orders. 

Further,  the  initial  automotive  parts  cases  were  concluded  only  after  pro- 
tracted litigation,  during  which  the  respondents  contested  every  foot  of  the 
ground,  following  which  broad  orders  were  drafted  which  were  coextensive 
with  the  Commission's  power  to  prohibit  illegal  practices  in  whatever  form  they 
might  become  manifest. 

I  have  no  quarrel  with  this  approach  following  litigation  and  believe  that 
in  that  posture  the  Commission  is  well  justified  in  drafting  orders  which  are 
broad  enough  "effectively  to  close  all  roads  to  the  prohibited  goal."'  But  this 
is  not  to  say  that  we  need  to  insist  dogmatically  upon  this  approach  in  all 
cases  which  come  before  us.  We  should  not  extend  this  solution  to  necessarily 
include  those  matters  where  the  parties  are  able  to  reach  an  agreement  without 
litigation  and  which  will  effectively  terminate  all  the  practices  we  challenged 
and  concerning  which  evidence  can  be  produced.  In  such  circumstances,  a  stub- 
born insistence  upon  an  exact  reproduction  of  past  orders  issued  in  other  cases 
and  under  different  conditions  constitutes  an  issuance  of  orders  by  vote,  sacri- 
ficing our  discretion  to  choose  a  remedy  deemed  adequate  to  cope  with  the  un- 
lawful practices  found  to  exist.^  It  is,  furthermore,  in  contravention  of  the 
mutual  concessions  necessary  to  any  compromise  settlement  procedure.  The  ma- 
jority wants  by  way  of  settlement,  the  whole  cake  which  might  be  obtained 
from  litigation. 


1  American  Motor  Specialties  Co.,  Inc.  v.  F.T.C.  f2nd  Cir.  1960)  278  F.  2d  223,  cert. 
den.  364  U.S.  884  (1960)  ;  Alhambra  Motor  Parts  v.  F.T.C.  (9th  Cir.  1962)  309  F.  2rt 
213;  General  Auto  Supplies,  Inc.  v.  F.T.C.  (7th  Cir.  1965)  346  F.  2d  311;  Mid-South 
Distributors  v.  F.T.C.  (5th  Cir.  1961)  287  F.  2d  512. 

"F.T.C.  V.  Buberoid  Co..  343  U.S.  470  (1952). 

3  Jacob  Siegel  Co.  v.  F.T.C,  327  U.S.  608  (1946) . 
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The  history  of  this  matter  goes  back  more  than  a  score  of  years  to  an  earlier 
consent  order  obtained  prior  to  the  Finality  Act.'  The  record  of  respondent's 
activities  in  this  history  is  much  less  tarnished  than  that  of  the  Commission. 
In  lit-lti.  after  an  extended  investigation  of  compliance  in  which  the  respondents 
disclosed  the  establishment  of  AWC  as  a  means  of  complying  with  the  order,  a 
responsible  member  tif  the  Commission  staff  (albeit  without  "official"'  Com- 
mission action)  informed  respondents  that  there  would  be  uo  Commission  action 
with  respect  to  the  establishment  of  AWC. 

A  new  investigation  was  commenced  some  four  years  later,  which  culminated 
in  issuance  of  tl;;'  -omplaiut  herein.  To  date,  in  this  most  recent  effort  alone,  the 
Commission  has  •.  xiiended  approximately  .$.jOO,000  of  its  limited  resources  and 
eight  years  time.  Yet,  even  now,  administrative  hearings  herein  are  not  on  the 
horizon. 

As  pointed  out  by  Conimis.sioner  Elman  in  his  dissenting  statement,  respond- 
ents have  barely  begun  to  utilize  the  discovery  procedures  available  to  them,  or 
to  exhaust  the  potential  collateral  lawsuits  which  they  might  institute,  the  third 
of  which  is  even  now  pending  in  a  federal  district  court  in  Maryland.  Further,  as 
Commissioner  Elman  has  also  observed,  the  administrative  hearings  themselves 
promise  to  be  "exhausting  if  not  exhaustive"  and  will  undoubtedly  take  years  to 
complete,  considering  tlie  nuniber  of  localities  in  which  hearings  must  be  held, 
the  number  of  witnesses  who  must  be  called,  the  number  of  documents  to  be  in- 
troduced and  the  number  of  individual  transactions  to  be  considered.  Completion 
of  all  these  necessary  ijteps  promises  to  take  this  proceeding  well  beyond  the 
exijiration  of  the  terms  of  all  the  present  members  of  the  Commission,  if  indeed 
the  administrative  hearings  themselves  can  be  commenced  within  that  period  of 
time. 

This  should  not  be  interpreted  as  an  invitation  to  the  litigating  anti-trust  bar  to 
advise  their  clients  to  use  all  devices  to  fight  and  delay  the  Commission,  in  the 
hope  that  the  Commission  will  eventually  "cave-in".  In  appropriate  cases  the 
Commission  should  not,  and  I  am  sure  would  not,  hesitate  to  devote  extensive 
resources  to  obtain  the  relief  sought  at  the  time  complaint  issued.  This  is  just  not 
the  appropriate  case  for  such  a  position. 

The  majority  here  is  willing  to  pay  the  price  of  this  indeterminate  delay  in 
enforcement  of  the  law  for  the  sole  purpose  of  obtaining  orders  against  the  direct- 
buying  practices  of  the  individual  stores.  In  so  doing,  it  is  obviously  willing  to 
devote  a  considerable  portion  of  the  Commission's  limited  resources  and  key  per- 
sonnel to  the  pursuit  of  this  debatable  objective,  when  such  resources  and  person- 
nel could  and  shoiild.  in  my  view,  be  more  advantageously  devoted  to  a  broad- 
scale,  industry-wide  attack  on  the  many  problems  which  purportedly  exist  in  con- 
nection with  the  buying  practices  of  large  department  stores  and  buying  groups 
throughout  the  country.  That  is  the  real  task  before  us  in  this  area,  now  that  the 
solution  to  the  particular  prol)lem  of  this  case  is  within  our  grasp. 

In  the  hearings  in  December  of  last  year  on  the  confirmation  of  my  appointment 
to  the  Commission,  a  number  of  the  Senators  on  the  Commerce  Committee  asked 
me  whether  T  would  devote  my  efforts  to  a  more  prompt  disposition  of  matters 
before  the  Commission.  I  did  not  hesitate  to  pledge  my  efforts  to  that  goal,  nor, 
having  become  aware  of  the  new  programs  which  began  to  be  initiated  in  1961, 
and  which  were  designed  to  expedite  matters  before  the  Commission,  did  I  doubt 
my  ability  to  make  a  meaningful  contribution.  The  decision  of  the  majority 
herein,  with  the  necessary  commitment  of  personnel  and  funds,  represents  a  sub- 
stantial retreat  from  declared  Commission,  and  Congressional,  policy. 

We  should  not  sacrifice  broad  Commis.sion  policy  of  expedition  and  the  ulti- 
mate objective  of  industry-wide  solutions  for  the  limited  and  dubious  purpose 
of  adding  one  more  provision  to  an  order  which  already  accomplishes  sub- 
stantially everything  we  set  out  to  achieve. 

Three  years  ago.  Commissioner  Jones  dissented  from  the  rejection  by  the 
Conunissinn  of  a  settlement,  substantially  identical  to  that  now  before  us,  offered 
by  only  one  of  i-espondents.  How  that  position  can  be  reconciled  to  the  majority 
determination,  and.  on  what  basis  the  majority  justifies  the  substantial  connnit- 
ment  of  funds  and  personnel  to  continuation  of  this  matter,  will  remain  a 
mystery  since  they  have  declined  to  enter  a  formal  order  and  opinion. 

The  price  the  majority  would  pay  is  too  higb,  and,  apparently,  cannot  be 
justified  by  them.  For  the  reasons  set  forth  above,  I  would  not  pay  it. 


*  73  Stat.  243  (1959),  15  U.S.C.A.  21  (Supp.  1960). 
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Memorandum 

August  7,  19GS. 
To :  The  Commission. 

From  :  Everette  Maclntyre,  Commissioner. 

SiTbject :  Federal  Trade  Commission  Docket  No.  86.51 ;  In  the  Matter  of  Associ- 
ated Merchandising  Coi-p..  et  al.,  in  connection  with  the  pending  proposals 
for  settlement  and  an  alternative  solution. 

INTRODUCTION 

It  will  be  recalled  that  the  Commission  has  had  before  it  a  proposal  for 
settlement  of  tMs  matter  for  some  time.  The  proposed  settlement  falls  far  short 
of  the  relief  that  would  be  provided  by  the  proposed  order  that  the  Commission 
sent  out  when  it  issued  the  complaint.  For  this  reason  the  matter  has  ti-oubled 
the  Commission  in  its  consideration  of  the  proposed  settlement.  The  principal 
ai'guments  which  l?ave  been  advanced  in  .support  of  the  proposed  settlement  is 
that  in  the  light  of  the  wording  of  the  pi'esent  complaint  it  would  require  years  to 
ci>mp'ete  the  litigation  in  order  to  secure  the  relief  such  as  that  which  was 
proposed  when  the  complaint  was  issued.  TWs  factor  has  been  the  basis  for  the 
argument  that  the  Commission  ought  to  accept  the  proposed  settlement.  How- 
ever, during  these  discussions  I  made  a  proposal  for  an  alternative  solution 
which,  as  the  Commission  knows,  was  on  a  previous  occasion  rejected.  One  of 
the  purposes  of  this  memorandum  is  to  renew  my  jirojiosal  for  an  alternative 
solution  to  the  problem.  I  set  forth  in  detail  that  altt'rnative  proposal  near  the 
conclusion  of  this  memorandum. 

THE   PROBLEM 

The  Immediate  Problem.  The  immediate  question  before  the  Commission  is 
whether  it  should  accept  or  reject  a  proposed  consent  settlement  in  this  matter. 
The  majority  of  the  Commission  has  provided  an  answer  to  that  question  by 
having  voted  to  reject  the  proposed  consent  settlement  as  inadequate. 

The  Larger  and  Longer  Range  Problem.  The  larger  and  longer  range  problem 
before  the  Commission  and  which  really  prompted  the  Conmiission  to  undertake 
inquiry  into  the  operations  of  the  Associated  Merchandising  Corporation  and 
its  large  department  store  operating  memljers  were  allegations  that  such 
members  were  inducing  and  knowingly  receiving  advertising  allowances  from 
suppliers  which  were  not  being  made  available  on  proportionally  equal  terms 
to  competing  retailers.  Such  allegations,  if  they  should  be  proven  to  be  well 
founded,  would  establish  beyond  question  violations  of  law.  In  that  connection 
reference  is  made  to  Title  l-l,  U.S.  Code,  Sec.  13(dl.  which  is  quoted  as  follows: 

"That  it  siiall  be  unlawful  for  any  person  engaged  in  commerce  to  pay  or 
contract  for  tlie  payment  of  anything  of  value  to  or  for  the  benefit  of  a  customer 
of  such  person  in  the  course  of  such  commerce  as  compensation  or  in  consideration 
for  any  services  or  facilities  furnished  by  or  tlirough  such  customer  in  con- 
nection with  the  processing,  handling,  sale,  or  offering  for  sale  of  any  products 
or  commodities  manufactured,  sold,  or  offered  for  sale  by  such  person,  unless 
.such  payment  or  consideration  is  available  on  proportionally  equal  terms  to  all 
other  customers  competing  in  the  distribution  of  such  products  or  commodities." 

Added  to  such  allegations  on  October  17,  1962,  more  than  two  years  before 
the  complaint  herein  was  issued  on  November  24,  1964,  was  a  large  amount  of 
information  presented  to  the  Commission  in  the  course  of  the  public  hearing. 
The  record  of  that  information  contains  a  great  volume  of  statements  by 
representatives  of  firms  which  were  supplying  department  stores  with  mer- 
chandise. These  I'epresentatives  alleged  that  the  large  department  stores  who 
were  buying  from  them  were  inducing  and  requiring  them  to  grant  advertising 
allowances  which  they  were  unable  to  grant  to  competing  retailers  on  propor- 
tionally equal  terms  and  in  many  instances  not  at  all.  It  is  the  record  of  this 
hearing  to  which  Commissioners  Elman  and  Pligginbotham  referred  in  their 
statement  which  w^as  published  and  released  by  the  Federal  Trade  Commission 
on  January  2,  1963  concerning  this  problem.  In  that  statement  those  two 
Commissioners  recognized  the  existence  of  a  large  and  long  range  problem 
before  the  Commission  in  the  light  of  the  allegations  and  information  which 
had  been  placed  before  us  in  the  course  of  that  hearing.  They  contended  it 
demanded  solution.  What  sort  of  solution?  It  is  clear  that  they  meant  a  halt 
to  the  practices  which  were  said  to  exist. 
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The  Commission  had  received  complaints  to  the  effect  that  respondents  in 
this  case  had  engaged  in  this  practice  of  inducing  and  Ivnowingly  received 
advertising  allowances  from  suppliers  who  did  not  maJie  such  allowances 
available  on  proportionally  equal  terms  to  competing  retailers.  It  was  com- 
plained to  the  Commission  that  one  of  the  methods  by  which  this  practice  was 
being  carried  on  by  these  respondents  was  through  the  use  of  the  Associated 
Merchandising  Corporation  and  the  Associated  Wholesale  Corporation  in  the 
making  of  purchases  of  merchandise  from  various  suppliers.  As  a  consequence 
of  those  complaints  made  to  the  Commission,  the  Commission's  staff  was  in- 
formed that  such  activities  were,  in  fact,  being  practiced  by  these  respondents. 
The  staff  so  informed  the  Commission  and  recommended  that  it  issue  a  complaint. 
The  Commission  having  before  it  information  which  led  it  to  believe  that  the 
allegations  in  the  complaint  were  well  founded,  issued  its  complaint  herein 
which  was  made  the  subject  of  the  consent  settlement  negotiations  to  which 
reference  is  made  above. 

The  proposed  order  which  accompanied  that  complaint  provided  that  the  re- 
spondents Associated  Merchandising  Corporation,  Associated  Wholesale  Cor- 
poration, and  the  large  department  store  members  thereof,  be  enjoined  from  in- 
ducing or  knowingly  receiving  advertising  allowances  from  suppliers  which 
were  not  made  available  on  proportionally  equal  terms  to  competing  retailers, 
whether  or  not  such  allowances  were  induced  or  knowingly  received  on  purchases 
by  these  respondents  directly  or  through  the  oflBces  of  Associated  Merchandising 
Corporation  and  Associated  Wholesale  Corporation.  Provisions  of  such  pro- 
posed order  that  accompanied  the  complaint  are  quoted  as  follows : 

IT  IS  ORDERED  that  respondents  Associated  Merchandising  Corpora- 
tion ;  Aimcee  Wholesale  Corporation,  a  corporation ;  Federated  Department 
Stores,  Inc.,  a  corporation ;  The  J.  L.  Hudson  Company,  a  corporation ;  Car- 
son Pirie  Scott  &  Co.,  a  corporation;  The  Dayton  Company,  a  corporation; 
Rich's,  Inc.,  a  corporation ;  Strawbridge  &  Clothier,  a  corporation ;  The 
Emporium  Capwell  Company,  a  corporation ;  Joseph  Home  Company,  a 
corporation ;  L.  S.  Ayres  &  Company,  a  corporation ;  The  Higbee  Company, 
a  corporation ;  Hutzler  Brothers  Co.,  a  corporation :  Thalhimer  Bros.,  Inc., 
a  corporation ;  B.  Forman  Company,  a  corporation ;  Woodward  &  Lothrop, 
Inc.,  a  corporation ;  and  their  respective  officers,  agents,  representatives,  and 
employees,  jointly  or  severally,  directly  or  through  any  corporate  or  other 
device,  in  or  in  connection  with  the  purchase  of  goods,  wares,  and  merchan- 
dise in  commerce  as  "commerce"  is  defined  in  the  Clayton  Act,  as  amended, 
do  forthwith  cease  and  desist  from  : 

(1)  Knowingly  inducing,  or  knowingly  receiving  or  accepting,  any  dis- 
crimination in  the  price  of  such  products  by  directly  or  indirectly  inducing, 
receiving  or  accepting  from  any  seller  a  net  price  respondents  know  or 
should  know  is  below  the  net  price  at  which  said  products  of  like  grade 
and  quality  are  being  sold  by  such  seller  to  other  customers  who  in  fact 
compete  with  respondents  in  the  resale  and  distribution  of  such  products. 

(2)  Maintaining,  operating,  or  utilizing  respondent  Aimcee  Wholesale  Cor- 
poration or  any  other  organization  as  a  means  or  instrumentality  to  induce 
or  receive  discounts  or  rebates  which  result  in  a  net  price  respondents  know 
or  should  know  is  below  the  net  price  at  which  said  products  of  like  grade 
and  quality  are  being  sold  by  such  seller  to  other  cu.stomers  who  in  fact 
compete  with  respondents  in  the  resale  and  distribution  of  such  products. 

On  Page  2  of  Commissioner  Elman's  dissent  to  the  Commission's  current  re- 
jection of  the  respondents  proposed  consent  settlement,  is  his  statement  that : 

"Three  years  ago,  when  Mr.  Abe  Fortas  on  behalf  of  [respondent]  Federated, 
offered  a  consent  order  which  was  less  favorable  to  the  Commission  .  .  .  Com- 
missioner Jones  and  I  dissented  from  its  rejection  by  the  Commission,  stating 
that  it  constituted  'a  reasonable  basis  for  working  out  a  settlement  without  pro- 
tracted litigation  on  terms  that  would  effectively  prevent  continuation  or  recur- 
rence of  the  practices  charged  against  Federated  in  the  complaint'.  Neither  the 
consent  order  proposed  by  Federated  nor  the  one  now  before  us  contains  a  boiler- 
plate 2(f)  direct  buying  prohibition  covering  each  individual  department  store's 
direct  buying  from  a  supplier,  as  distinct  fnjm  indirect  buying  .  . .". 

Thus  it  is  beyond  dispute  that  the  i)roi)osed  consent  settlement  which  re- 
spondents, their  counsel  and  Commissioner  Elman  would  have  hnd  the  Com- 
mission approve  three  years  ago  and  one  they  would  have  the  majority  of  the 
Comniission  approve  now,  would  not  pi'ovide  injunctive  relief  from  the  practices 
which   complaints  and  information  filed  with   tlH>  Commission  indicate  exist. 
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It  was  with  respect  to  such  practices  that  the  Commission  had  reason  to  believe 
existed  that  this  proceeding  was  undertaken  and  against  which  the  Commission's 
proposed  order  was  directed. 

This  is  a  vital  defect  which  would  operate  against  the  solution  of  the  large 
and  long  range  problem  which  those  most  interested  in  this  proceeding  .acknowl- 
edge should  be  achieved,  namely,  an  injunction  which  would  stop  practices,  if 
in  fact  they  exist,  clearly  in  violation  of  law  whether  carried  on  by  a  particular 
respondent  through  Agent  AMC,  Agent  X,  or  through  direct  transactions  with- 
out the  benefit  of  any  agent.  Let  there  be  no  mistake  about  the  fact  that  this 
is  the  large  and  long  range  problem  with  which  we  are  concerned  here. 

ADDITIONAL  DEFECT 

An  additional  substantial,  if  not  vital,  defect  in  the  resiwndents'  proposed 
consent  settlement  is  the  provision  appearing  in  Item  11  on  Page  6  of  the 
proposed  consent  agreement  to  the  effect  that  provisions  of  the  order  "incor- 
porated in  this  agreement  shall  apply  only  to  net  prices  which  are  unlawfully 
discriminatory."  (Italics  supplied.)  What  is  the  effect  of  this  language?  Those 
who  proposed  it  have  not  answered  that  question.  Yet  among  them  are  those 
who  are  teaching  courses  on  this  subject  in  law  schools  and  writing  law  review 
articles  on  this  subject  which  are  appearing  in  the  legal  literature  of  the 
country.  When  they  were  pondering  whether  and  how  to  answer  this  question, 
if  Commissioner  Elman  ascertained  their  thinking  about  the  meaning  of  this 
ambiguous  language,  I  am  unaware  of  it. 

One  thing  I  do  know :  In  my  limited  experience  at  the  Federal  Trade  Com- 
mission and  ,as  a  lawyer,  dealing  with  matters  of  this  kind  in  cases  of  this  kind, 
the  Courts  have  ruled  that  the  meaning  and  effect  of  language  such  as  was  in- 
sisted upon  by  respondents  and  their  counsel  in  their  proposal,  may  not  be 
determined  by  any  Court  in  any  enforcement  proceedings  which  could  be  brought 
to  enforce  the  order  such  as  proposed  here  without  relitigating  the  issues  raised 
by  the  pleadings  now  before  us  in  the  first  instance. 

OUR  EESPONSIBILITIES 

Our  responsibilities  require  us  to  secure  effective  relief  from  what  is  pre- 
sented to  us  ,and  which  we  have  reason  to  believe  are  in  fact  unlawful  acts, 
practices  and  conditions.  This  is  our  responsibility  even  where  litigation  is 
required  to  get  the  needed  relief.  We  should  not  fail  in  the  discharge  of  that 
responsibility  even  if  the  prospective  litigation  should  be  threatened  or  pre- 
dicted to  be  long  or  costly. 

In  my  work  as  a  lawyer  over  a  period  of  almost  four  decades,  I  have  sought 
to  avoid  litigation  wherever  and  whenever  wrongs  could  be  righted  and  ap- 
propriate relief  secured  without  litigation.  Perhaps  it  isn't  well  known,  but 
more  than  any  one  of  my  colleagues  on  the  Federal  Trade  Commission  and  per- 
haps as  much  if  not  more  than  any  member  of  the  Commission's  staff,  I  have 
participated  in  and  secured  resolution  of  issues  in  Federal  Trade  Commission 
cases  through  negotiation  of  agreements  .and  without  litigation.  I  have  done 
this  over  a  period  of  many  years  in  the  role  as  a  trial  attorney,  as  Chief 
Trial  Counsel  for  a  sizeable  division  of  attorneys  representing  the  United 
States  Government,  and  I  have  participated  .as  a  member  of  the  Federal  Trade 
Commission  in  many  such  matters. 

AN   ALTERNATIVE    SOLUTION 

There  is  an  alternative  to  the  prospect  of  threatened,  lengthy  and  costly 
litigation  under  the  present  complaint,  other  than  the  minimal  relief  which 
would  be  provided  by  respondents'  offer  of  settlement.  I  have  already  proposed 
that  alternative  but  my  motion  met  with  little  success.  I  hope  that  the  Com- 
mission will  reconsider.  The  root  of  the  problem  evidently  arises  from  the  fact 
that  it  is  argued  that  the  complaint  as  now  worded  does  not  explicitly  cover 
violations  of  Section  2(f)  for  which  the  respondents  may  be  responsible  on  an 
individual  basis.  For  that  reason  I  propose  that  the  Commission  now  withdraw 
the  present  complaint  and  take  the  necessary  steps  to  determine  whether 
respondents'  solicitations  of  discriminatory  prices  have  been  confined  to  collec- 
tive action  or  whether  the  alleged  violations  of  law  through  the  medium  of 
AMC  have  been  supplemented  by  the  receipt  of  discriminatory  prices  on  an 
individual  basis.  I  move,  therefore,  that  the  Commission  withdraw  the  com- 
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plaint  oil  the  condition  that  simultaneously  a  6(b)  investigation  is  instituted 
to  determine  whether  respondents'  alleged  illegal  activities  have  been  confined 
to  group  buying  through  AMC.  Should  it  turn  out  that  respondents  in  the 
two-year  period  covered  by  the  proposed  investigation  have  not  violated  the 
law  through  inducing  or  knowingly  receiving  unlawful  allowances  or  price 
discriminatory  treatment  in  that  two-year  period,  then  I  would  think  we  should 
drop  or  close  the  matter.  On  the  other  hand,  if  the  illegal  activities  documented 
by  the  investigation  go  beyond  group  buying,  then  a  new  complaint  should  issue 
covering  those  activities  unequivocally.  In  my  view,  this  course  of  action 
will  avoid  the  long  and  costly  litigation  predicted  by  other  members  of  the 
Commission  and  which  has  been  threatened  by  respondents  if  litigation  con- 
tinues under  the  existing  complaint.  I  hope  that  the  Commission  will  be  suffi- 
ciently flexible  to  resolve  these  admittedly  difficult  problems  in  a  clear-cut 
manner.  I  think  my  proposal  would  go  a  long  way  in  achieving  that  objective. 

CONCLUSION 

I  will  be  absent  for  a  two-week  period  beginning  August  12.  Therefore,  I 
request  that  unless  the  Commission  approves  my  motion  in  the  meantime,  no 
papers  be  filed  on  the  public  record  in  this  matter  until  my  return.  I  make  that 
request  since,  if  some  other  course  of  action  should  be  adopted,  I  shall  under- 
take to  state  my  views  on  the  public  record.  In  that  connection.  I  shall  want  it 
known  that  I  liave  moved  that  the  Commission  undertake  to  determine  facts 
and  the  nature  of  problems  committed  to  it  for  solution  under  applicable  exist- 
ing law.  This  is  in  keeping  with  my  record  over  the  years :  we  should  attack 
problems  committed  to  the  Commission  under  laws  entrusted  to  the  Commission. 

E\'ERETTE  MacIntyke,  Commissioner. 


Memorandum 

August  8,  1968. 
To :  Commission. 

From :  Everette  Maclntyre,  Commissioner. 

Subject :  Docket  No.  8651 :   In  the  Matter  of  Associated  Merchandising  Corp, 
et  al. 

This  supplements  my  circulation  of  August  7,  1968.  I  have  prepared  a  resolu- 
tion authorizing  a  6(b)  investigation  of  respondents',  and  an  order  simul- 
taneously withdrawing  the  complaint.  For  the  reasons  stated  in  my  previous 
circulation,  I  move  their  adoption.  I  further  move  that  if  the  Commission 
decides  to  witlidraw  the  complaint  and  authorize  such  an  investigation,  that 
the  staff  be  directed  to  prepare  appropriate  6(b)  orders  to  carry  this  resolution 
into  effect. 

Everette  MacIntyre.  Commi-^Hkmcr. 


Memorandum 

August  20,  1968. 
To :  The  Commission. 

From :  James  M.  Nicholson.  Commissioner. 

Subject :  Federal  Trade  Commission  Docket  No.  8651 ;  In  the  Matter  of  Associ- 
ated Merchandising  Corp.,  et  al.,  in  connection  with  the  pending  proposals 
for  settlement  and  in  alternative  solution. 

introduction 

First,  I  would  like  to  express  my  appreciation  to  Commissioner  Maclntyre  for 
his  considerate  and  thoughtful  circulation  of  August  7  in  this  matter.  As  indi- 
cated to  the  members  of  the  Commission  individually,  my  proposed  dissent  in 
this  matter  was  prepared  as  a  means  of  disciplining  my  thinking,  and  for  the 
purpose  of  provoking  a  discussion  of  problems  which  I  did  not  feel  had  received 
adequate  discussion  at  the  table.  Witiiout  the  benefit  of  directly  participating 
in  the  extended  history  of  this  matter  (with  respect  to  which  I  made  an  effort  to 
familiarize  myself),  concerned  about  our  ability  to  achieve  the  goal  sought  b.v 
the  majority  within  the  present  pleading  context,  shocked  by  the  financial  com- 
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mitmeut  already  made — and  by  the  prospective  costs,  doubtful  that  Individual 
discriminatory  pricing  orders  (even  if  attainable)  in  this  matter  would  be  either 
fair  or  a  significant  step  toward  solution  of  what  appeared  to  be  a  broader  prob- 
lem, I  have  felt  the  acceptance  of  the  proposed  consent  order  was  appropriate 
and  desirable. 

Commissioner  Maclntyre,  through  his  circulation  of  August  7  has  raised 
broader  considerations  which  I  found  of  considerable  help  to  my  understanding 
of  this  matter  and  the  broader  problems  involved.  Since  I  am  inclined  to  believe 
that  any  decision  here  should  be  made  within  the  context  of  a  broader  policy, 
which  includes  considerations  somewhat  beyond  those  suggested  by  Commis- 
sioner Maclntyre,  I  should  like  to  raise  those  questions  of  policy  for  considera- 
tion at  the  table. 

VIOLATIONS   OF   THE   KOBINSON-PATMAN   ACT   IN   THE   RETAIL   DEPARTMENT    STORE 

INDUSTRY 

It  is  my  understanding  that  our  investigations  of  the  ready-to-wear  industry, 
as  well  as  our  investigations  of  AMC-AWC  and  their  members,  provide  a  basis 
for  the  Commission  to  have  reason  to  believe  that : 

1.  AMC-AWC.  their  members  and  other  unnamed  retail  department  stores  and 
chains  have  induced  or  knowingly  received,  individually  and  through  group  de- 
vices, advertising  and  promotional  allowances  either  not  available,  or  not  avail- 
able on  proportionally  equal  terms,  to  competitors  of  the  recipients  (which,  of 
course,  are  violations  of  Section  5  of  the  Federal  Trade  Commission  Act,  not  the 
Robinson-Patman  Act)  ;  and 

2.  AWC,  as  a  group  buying  device,  has  knowingly  received  or  induced  dis- 
criminatory prices  in  violation  of  Section  2(f). 

It  is  my  further  understanding  that,  although  direct  evidence  is  not  in  hand 
to  provide  a  basis  for  the  Commission  to  have  reason  to  believe,  it  is  the  con- 
sidered opinion  of  the  staff  that : 

1.  The  members  of  AMC-AWC  and  other  department  stores  and  chains,  in- 
dividually, have  knowingly  received  or  induced  discriminatory  prices  in  viola- 
tion of  Section  2(f). 

With  respect  to  the  significance  of  the  discriminatory  allowances.  I  under- 
stand that  substantial  dollar  amounts  are  involved.  In  an  industry  of  relatively 
low  profit  margins  this  can  have  a  substantial  adverse  impact  upon  non-favored 
competitors.  [In  this  connection,  it  might  be  well  to  consider  some  evidence  in 
our  newspaper  investigation  files  that  some  large  stores  are  receiving  allowances 
based  upon  fictitious  advertising  charges,  thus  obtaining  a  further  competitive 
advantage.!  I  am  not  clear,  however,  whether  our  rather  limited  investigation 
of  discriminatory  prices  indicates  that  there  is  substantial  significance  to  the 
advantage  acquired  by  the  favored  stores. 

POLICT   CONSIDERATIONS 

1.  In  General 

I  agree  with  the  statement  of  our  responsibilities  found  on  page  6  of  Com- 
missioner Maclntyre's  circulation  of  August  7 : 

"Our  responsibilities  require  us  to  secure  effective  relief  from  what  is  pre- 
i^ented  to  us  and  which  we  have  reason  to  believe  are  in  fact  unlawful  acts,  prac- 
tices and  conditions.  This  is  our  responsibility  even  where  litigation  is  required  to 
get  the  needed  relief.  We  should  not  fail  in  the  discharge  of  that  responsiliility 
even  if  the  prospective  litigation  should  be  threatened  or  predicted  to  be  long  or 
costly."  [My  emphasis] 

The  emphasis  is  added  to  the  word  "effective"  because  I  believe  there  are  a 
number  of  policy  considerations  Implicit  in  that  word  which  bear  heavily  on  the 
answers  to  particular  questions  which  come  before  us. 

Contrary  to  the  opinions  expressed  by  many  of  the  critics  of  Robinson-Patman. 
I  do  not  believe  that  the  Act  is  intended  to  preclude  "hard  competition"  (I  w-ould 
prefer  "hard  bargaining")  and  permit  only  "soft  competition"  (the  atmosphere  in 
which  competing  sellers  consciously  hide  behind  the  Robinson-Patman  Act  to 
avoid  price  competition  which  might  be  justified  on  the  basis  of  cost  or  meeting 
competing  prices).  It  is  the  absence  of  these  supposedly  inherent  concomitants 
of  Robinson-Patman  that  presents  difficulties  in  enforcement.  If  it  were  necessary 
to  enforce  the  Act  in  a  manner  which  fostered  "soft  competition,"  I  would  find 
it  necessary  to  join  the  critic-s  of  the  Act  since  that  view  would  l)e  in  conflict  with 
the  policy  of  the  antitrust  laws,  would  entail  higher  prices  to  the  consumer  and 
higher  pi'ofits  to  the  sellers  and  would  not  sub.serve  the  general  public  interest. 
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The  concept  of  the  Commission  that  has  been  emphasized  in  the  last  seven 
years,  and  one  which  I  embrace  with  a  great  deal  of  enthusiasm,  is  the  enforce- 
ment of  our  obligations  as  fairly — and  on  as  broad  a  base — las  possible.  However, 
our  traditional  budgetary  limitations  have  required  us  to  determine  priorities  in 
allocating  our  resources.  GeneraUy,  this  has  resulted  in  efforts  by  the  Commis- 
sion to  attack  individual  violations  of  more  flagrant  nature,  and,  where  the  vio- 
lations are  more  broadly  based,  in  attempting  solutions  which  reflect  a  broader 
view.  (Our  recent  determination  to  study  and  conglomerate  merger  phenomena 
is,  in  my  opinion,  a  laudatory  effort  to  resolve  individual  merger  questions  vrithin 
the  context  of  a  better  understanding  of  the  overall  problem. ) 

It  is  difficult  to  reconcile  our  responsibility  for  enforcement  of  the  Robinson- 
Patman  Act  with  our  responsibility  to  promote  competition  and  to  reach  broader 
solutions,  but  it  is  not  impossible.  I,  for  one,  am  not  willing  to  throw  up  my 
hands  in  defeat  and  advocate  either  throwing  out  the  Robinson-Patman  Act  or 
substantial  tightening  amendments  which  have  been  beaten  down  in  the  past 
in  the  Congress.  Not  having  lived  intimately  with  the  Robinson-Patman  Act  for 
the  past  thirty-two  years,  perhaps  some  of  my  sfuggestions  which  foUow  vsdll 
appear  naive,  or  superficial  or  impossible,  and  if  so  I  invite  the  response  of  my 
fellow  Commissioners.  I  hope  that,  not  having  had  that  intimate  relationship, 
there  may  be  some  merit  to  a  less  involved,  or  less  committed,  point  of  view. 

Because  it  seems  to  me  that  the  AMC  case  contains  most  of  the  frailties  and 
the  opportunities  for  resolution  of  our  obligation  to  enforce  the  Act,  to  promote 
competition  and  to  seek  broad  solutions,  I  suggest  we  consider  the  case  within 
that  framework. 

2.  The  AMC -Ret  ail  Department  Store  Context 

For  purposes  of  this  discussion,  I  am  assuming  the  accuracy  of  the  numbered 
paragraphs  on  pages  2  and  3  of  this  memo. 

With  re.spect  to  the  assumption  of  violation  of  Section  2(f)  through  AWC 
and  other  group  devices,  the  proposed  order  would  (with  the  correction  of  the 
problem  discussed  by  Commissioner  Maclntyre  under  the  heading  "Additional 
Defect"  on  pages  5.  6  of  his  August  7  circulation)  effectively  preclude  AMC- AWC 
and  their  members  individually  from  using  any  group  device  in  the  future  as  a 
means  of  obtaining  discriminatory  prices.  Acceptance  of  this  settlement  does  not 
stop  other  buying  group  entities  from  obtaining  discriminatory  prices,  but  I  have 
the  impression  from  the  staff  discussion  that  most  other  buying  groups  have  less 
bona  fides  than  the  AMC-AWC  devices  and  that  an  order  in  the  manner  pro- 
posed by  the  settlement  would  facilitate  and  perhaps  insure  consent  orders 
against  other  groups  with  substantially  reduced  commitments  of  time  and  effort. 
There  are  only  two  additional  matters  that  I  would  suggest  for  broadening  the 
consent  order  which  would  facilitate  the  other  problems  in  this  industry. 

First,  I  would  suggest  an  effort  to  obtain  a  provision  precluding  the  use  of  a 
group  device  to  induce  or  knowingly  receive  discriminatory  advertising  or 
proportional  allowances. 

Second,  I  would  suggest  that  we  consider  seeking  individual  restrictions  on 
discriminatory  prices  and  advertising  and  promotional  allowances  which  provi- 
sions would  become  effective  upon  the  obtaining  of  similar  restrictions  from  a 
mutually  satisfactory  segment  of  the  department  store  industry.  I  made  this 
suggestion  sometime  earlier,  but  do  not  believe  it  has  been  explored  with  the 
respondents. 

I  think  that  every  effort  should  be  made  to  obtain  these  additional  provi- 
sions which  I  have  some  reason  to  believe  may  be  obtainable.  I  am  personally 
of  the  opinion  that  there  are  two  very  substantial  reasons  why  a  fight  to  the 
death  will  be  made  against  broad  individual  orders:  1.)  There  is  a  concern  about 
instances  of  a  buyer,  in  hard  bargaining,  inadvertently  violating  the  order  (a 
problem  which  could  be  handled  in  the  language  of  the  order)  :  and  2.)  There 
is  a  very  real  concern  that  an  indiviual  order  would  unfairly  put  the  individual 
members  of  AMC-AWC  at  a  substantial  competitive  disadvantage  with  their 
competitors  who  remain  free  until  the  Commission  acts  against  them,  a  concern 
which  I  believe  can  be  handled  through  delaying  the  effective  date  of  that  part 
of  the  order. 

If  AMC-AWC  and  their  members  agree  to  botli  suggestions  for  expanding 
the  proposed  consent  order,  we  can  count  the  investment  of  22,000  man  hours 
since  1961  as  well  spent,  and  proceed  with  our  efforts  to  obtain  broader  solu- 
tions in  this  industry. 


1685 

Even  if  these  two  additional  provisions  are  not  included  in  a  consent  order 
with  AMC-AWC  and  their  members,  I  would  accept  the  consent  order  (requir- 
ing only  the  correction  of  the  language  "unlawfully  discriminatory").  I  do  not 
see  how  this  interferes  with  an  effort  to  pursue  the  members  individually  along 
the  lines  suggested  by  Commissioner  Maclntyre.  Although  the  group  challenge 
enables  the  combination  of  individual  charges  in  one  action,  the  charge  of  indi- 
vidual violations  requires  individual  proofs.  We  apparently  have  a  good  case 
against  AMC-AWC  group  activity,  and,  in  accordance  with  Commissioner 
Maclntyre's  section  on  "Our  Responsibilities,"  we  should  secure  effective  relief 
from  these  provable  violations. 

Whether  the  additions  to  the  consent  order  are  obtained  or  not,  I  would  pro- 
pose that  we  immediately  seek  group  orders  against  the  other  buying  groups  in 
the  department  store  industry.  I  would  further  propose  that,  if  the  individual 
pricing  order  against  AMC-AWC  members  is  not  included,  we  conduct  the  in- 
vestigation i>roposed  by  Commissioner  Maclntyre. 

In  this  connection,  I  would  like  to  interject  another  consideration  not  re- 
ferred to  by  Commissioner  Maclntyre.  Rather  than  investigating  bobby-pins,  or 
hot  pads,  or  fireplace  screens,  I  would  suggest  that  the  staff  be  instructed  that 
the  Commission  requires  evidence  of  some  pattern  of  price  discriminations  of 
some  substance  in  lines  which  represent  some  degree  of  substantiality  in  the 
department  store  industry.  If  a  pattern  of  violation  is  found  in  significant  lines, 
such  as  linens,  or  white  goods  (refrigerators,  etc.)  or  furniture,  or  ready  to  wear 
items,  I  would  concur  tbat  we  would  be  failing  in  our  responsibility  "even  if  the 
prospective  litigation  should  be  threatened  or  predicted  to  be  long  or  costly." 
But  individual  discriminations  that  are  not  substantial,  or  do  not  affect  sub- 
stantial lines,  are  not  likely,  in  my  opinion,  to  have  a  substantial  effect  on  com- 
petition and  therefore  do  not  represent  the  kinds  of  violations  to  which  the  Con- 
gress wished  the  Federal  Trade  Commission  to  address  itself. 

The  really  difficult  problem  which  the  Commission  will  face,  whether  the 
AMC-AWC  members  agree  to  a  postponed  individual  order  or  we  proceed  against 
them  individually,  is  enforcement  against  individual  violations  by  otber  depart- 
ment stores  and  chains.  If  there  is  a  shortcoming  of  the  Robinson-Patman  Act 
that  bothers  me  substantially,  it  is  the  historical  inability  of  the  Commission  to 
deal,  under  the  Act,  with  problems  on  a  broader  scope. 

The  only  possibility  that  occurs  to  me,  and  I  feel  inadequate  to  judge  it,  is  a 
trade  rule  proceeding.  Is  it  feasible  to  conduct  an  investigation  into  discrimina- 
tory prices  in  the  department  store  field  which  would  show  a  general  prevalence, 
and,  from  that,  prepare  trade  rules  which  would  facilitate  enforcement  efforts? 
Are  there  any  other  methods  by  which  a  prevalence  of  price  discriminations  in 
the  department  store  industry  may  be  challenged?  Is  there  any  method  by  which 
the  "Commission  can  evaluate  discriminatory  practices  in  various  industries  and 
establish  some  priorities  related  to  significance  and  substantiality?  Are  there 
any  new  recommendations  which  we  could  make  to  Congress  at  this  time  for 
amending  the  Robinson-Patman  Act,  which  would  have  a  reasonable  expectation 
of  enactment? 

These  are  a  few  of  the  questions  which  I  believe  should  be  discussed  at  the 
table  and  from  which  we  may  be  able  to  develop  decisions  which  we  can  all  en- 
thusiastically support. 

Memorandum 

August  29,  1968. 
To :  The  Commissioner. 
From  :  Mary  Gardiner  Jones. 

Subject :  Associated  Merchandising  Corp.,  et  al.,  Docket  No.  8651.  To  be  considered 

in  connection  with  Special  Matter  Circulations  by  Commissioners  Maclntyre 

and  Nicholson. 

I  do  not  understand  what  advantage  Commissioner  Maclntyre  believes  will 

accrue  to  the  Commission  by  withdrawing  the  complaint  in  this  matter  and  not 

accepting  any  order.  If  confronted  with  the  option  of  no  order  or  a  limited  order, 

I  am  convinced  that  a  limited  order  is  far  more  preferable. 

The  proposed  consent  settlement  under  consideration  would  at  least  result  in 
an  order  against  each  of  the  individual  respondents  (all  of  whom  are  important 
and  major  department  store  purchasers)  prohibiting  them  from  violating  2(f)  so 
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far  as  tlu'ir  sToup  imrcliases  are  oonferned.  Even  this  order  proposed  l)y  respond- 
ents (which  in  my  .indsment  is  too  limited)  would  have  a  stronger  deterrent  effect 
on  these  respondents  as  respects  their  future  buying  conduct  than  the  withdrawal 
of  the  complaint.  Respondents  are  sophisticated  enough  to  appreciate  that  if  an 
order  was  entered  against  them  now  under  Section  2(f)  even  though  limited, 
they  would  be  extremely  vulnerable  to  a  broad  and  stronger  order  if  they  should 
ever  be  caught  again  violating  2(f)  in  their  individual  purchases.  Hence  entry 
of  some  order  might  well  have  a  substantial  effect  on  the  future  individual  buying 
conduct  of  these  respondents :  withdrawal  of  the  complaint  altogether  will  prob- 
ably not.  Moreover,  withdrawal  of  the  complaint  would  be  grossly  contrary  to  the 
public  interest  in  light  of  our  reason  to  believe  that  in  fact  these  respondents  hnre 
Adolated  the  law  at  least  as  respects  their  AMC  purchases.  I  could  never  justify 
to  myself  or  to  anyone  else  withdrawing  that  complaint  and  not  entering  an  if 
order. 

Although  I  am  still  troiibled.  as  are  all  the  Commissioners,  about  the  implica- 
tions of  rejecting  the  proffered  settlement.  I  have  not  yet  seen  any  hard  or  persua- 
sive evidence  of  an  acceptable  alternative  to  such  rejection.  The  staff  has  not 
come  up  with  an  investigatory  program  which  would  ensure  that  these  respond- 
ents v.ould  hue  closely  to  the  line  in  their  purchasing  practices  and  which  would 
also  extend  to  the  purchasing  practices  of  other  industry  members. 

I  have  some  trouble  v.ith  Commissioner  Nicholson's  proposal  that  we  seek  a 
provision  binding  individual  purchases  but  delay  its  effective  date  until  other 
companies  are  under  the  same  order.  While  I  think  this  is  an  imaginative  sugges- 
tion— and  one  therefore  which  I  doubt  respondents  would  accept — I  do  not  know 
whether  we  have  information  indicating  that  others  in  their  individual  purchases 
are  violating  these  same  laws  apart  from  respondent's  contentions  to  tliis  effect. 
More  serious  than  that  is  my  reluctance  to  delay  the  effective  date  of  an  order 
Avhich  would  require  a  company  to  stop  violating  the  law  merely  because  others 
may  also  be  engaged  in  such  violations.  As  I  understand  respondent's  "competi- 
tive" argument,  it  is  that  if  they  were  subject  to  su:h  a  2(f)  order  for  a  -nb-tr!!)- 
tial  part  of  their  product  lines,  this  would  require  them  to  adopt  stringent  policing 
techniques  which  might  curb  their  flexibility  in  their  purchasing  practices,  i.e., 
might  force  them  to  obey  the  law.  That  this  might  put  them  at  a  competitive  dis- 
advantage vis-a-vis  other  department  stores  not  under  comparable  orders  is  a 
possibility  but  one  which  I  cannot  find  myself  very  sympathetic  towards.  It  does 
behoove  us  to  proceed  with  investigations  of  the  industry  in  as  equitable  a  fashion 
as  possible  but  I  cannot  see  that  it  should  move  us  to  hold  off  enforcing  the  law 
because  of  any  so-called  "comi)etitive"  disadvantage  flowing  to  respondents  be- 
cause of  their  compliance  with  the  law. 


Special   Matter 

Septembek  4,   1968. 
Re  Associated  Merchandising  Corp..  et  al..  Docket  No.  8651. 

From :  Commissioner  Elman. 

To:  Comm.  Dixon;  Comiii.  Maclntyre:  Comm.  Jones:  Comm.  Nicholson:  Secre- 
tary :  General  Counsel :  Program  Review  Officer ;  Bur.  of  Economics :  Bur. 
of  Restraint  of  Trade :  Bur.  of  Deceptive  Practices :  Bur.  of  Industry  Guid- 
ance :  Bur.  of  Textiles  &  Furs  :  Executive  Director  :  Mr.  Tobin. 

Attached  is  a  copy  of  the  statement  of  my  position  to  be  appended  to  the  order 
withdrawing  the  complaint,  approved  at  yesterday's  meeting. 

DISSENTING    STATEMENT    OP    COMMISSIONER    ET.MAN 

One  can  only  be  mystified  by  the  Commission's  rejection  of  the  consent  order 
worked  out  by  all  the  parties  after  months  of  patient  negotiations.  Acceptance 
of  the  order,  which  effectively  prohibited  the  group-bxiying  practices  challenged 
in  the  complaint,  would  have  brought  this  seemingly  interminable  litigation  to  a 
satisfactory  conclusion.  The  Commission's  staff,  as  well  as  counsel  for  respond- 
ents, should  have  receivfHl  our  thanks  for  arriving  at  a  settlement  of  the  ease 
on  terms  that  fully  satisfied  the  public  interest.  Instead,  the  Commission  is 
rejecting  the  settlement,  withdrawing  the  complaint,  and  in  effect  starting  out 
again  from  scratch.  Tliere  may  be  some  point  in  reversing  course  so  drastically ; 
but  T  am  afraid  it  escapes  me. 
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Memorandum 

October  28,   1908. 
To :  The  Commission. 
From:  Commissioner  Nicholson. 
Subject :  AMC. 

In  connection  witli  tlie  revision  of  the  Commission  minut.  -:  of  October  8  in 
tliis  matter  to  accord  with  clLseussions  at  the  table  ou  problei.is  within  the  pro- 
posed consent  agreement,  a  situation  has  arisen  which  merits  discussion  at  the 
table. 

First,  I  find  that  the  staff  has  serious  question  about  the  proposed  investigation 
of  the  AMC  members  for  individual  violations.  One  view  is  that  the  Commission 
should  pursue  other  buying  groups  in  this  industry.  Another  view  is  that  the 
investigation  of  individual  violations  of  AMC  members  would  be  a  major  project 
and  our  efforts  might  well  be  made  in  a  different  direction  if  we  are  to  get  the 
"must  bang  for  our  buck." 

Second,  Commissioner  Elman  has  raised  with  me  the  question  of  the  propriety 
of  accepting  the  proposed  consent  order  without  disclosure  of  the  determination 
of  the  Commission  to  conduct  investigations  of  individual  violations.  I  believe 
there  is  merit  to  his  feeling  that  this  could  be  somewhat  in  the  nature  of  entrap- 
ment, and  would  suggest  that  if  we  proceed  in  the  manner  determined  on 
October  8  that  disclosure  should  be  made. 

I  am  more  concerned  with  the  staff'  attitude  toward  investigation  of  individual 
violations.  At  the  table  on  October  8,  I  suggested  that  we  adopt  Commissioner 
Jones'  proposals  in  this  phase  of  the  case  instead  of  the  direction  of  the  investi- 
gation as  proposed  by  Commissioner  Maclutyre.  Commissioner  Jones  had  sug- 
gested that  the  staff"  report  to  the  Commission  on  the  scope  and  nature  of  an 
individual  investigation — had  this  been  adopted  we  would  have  received  the 
comments  which  have  been  made  to  me  privately.  I,  of  course,  provided  the  third 
vote  in  favor  of  Commissioner  Maclntyre's  proposal. 

Although  we  .seem  to  have  hold  of  a  basket  of  snakes  and  no  reasonable  solu- 
tion suggests  itself  to  me.  I  move  that  we  once  again  discuss  this  matter  at  the 
table  with  Frank  Mayer  and  Basil  Mezines. 


Memorandum 

December  6,  1968. 
To :  Commission. 
From  :  Commissioner  Dixon. 
Subject:  Associated  Merchandising  Corp.,  et  al..  Docket  Xo.  8651. 

As  shown  by  the  accompanying  memoranda  from  the  Assistant  General  Coun- 
sel (December  4)  and  the  Division  of  Discriminatory  Practices,  Bureau  of 
Restraint  of  Trade  (December  6),  the  respondents  have  now  withdrawn  their 
offer  to  dispose  of  this  proceeding  through  the  entry  of  a  consent  order.  This 
withdrawal  apparently  was  prompted  by  the  disclosure  to  the  respondents,  made 
in  the  staff's  letter  of  November  5,  pursuant  to  our  direction  of  October  29,  that 
the  Commission,  upon  entry  of  the  consent  order,  would  simultaneously  institute 
an  investigation  of  the  individual  department  store  members  of  AMC. 

In  light  of  this  development,  the  Division  of  Discriminatory  Practices  now 
recommends  that  we  inform  the  respondents  that  we  will  accept  the  proffered 
consent  order,  modified  to  remove  the  problem  arising  out  of  the  phrase  "unlaw- 
fully discriminatory."  with  a  decision  as  to  whether  or  not  further  investigation 
of  the  stores  will  be  instituted  deferred  for  a  period  of  twelve  months  during 
which  the  respondents  will  be  required  to  bring  themselves  into  compliance  with 
the  order.  The  Assistant  General  Coun.sel,  expressing  doubt  that  it  is  any  longer 
feasible  for  the  Commission  to  continue  the  present  adjudicative  proceeding, 
recommends  that  we  accept  any  form  of  consent  order  the  respondents  are 
willing  to  offer. 

Whether  or  not  the  respondents  would  be  willing  to  submit  a  proposal  on  the 
basis  contemplated  by  the  Division  of  Discriminatory  Practices  is  problematical. 
In  any  event.  I  doubt  that  the  Commission  would  accept  such  a  proposal  even  if 
made.  I  certainly  would  not  recommend  it.  In  this  situation.  I  move  that  the 
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procedure  proposed  by  Commi.ssioner  Maclntyre  in  his  meuioraiidnm  of  August  7, 
1968,  be  adopted.  Specifically,  I  move — 

(1)  that  the  outstanding  complaint  be  withdrawn  ; 

(2)  that  the  Commission  simultaneously  adopt  a  resolution  directing  an 
investigation  to  determine  whether  during  the  past  two  years  the  pricing  and 
purchasing  practices  of  the  individual  store  members  of  AMC  may  constitute 
violations  of  Section  2  of  the  Clayton  Act  and/or  Section  5  of  the  Federal 
Trade  Commission  Act ; 

(3)  that  if  the  investigation  discloses  that  the  stores  have  not  during  the 
two-year  period  violated  either  of  these  laws,  the  investigation  be  closed  and 
the  case  dropi>ed ; 

(4)  that  if  the  investigation  discloses  violations  by  all  or  any  of  such 
stores  individually,  a  new  complaint  be  prepared  covering  all  such  activities, 
including  the  alleged  group  buying  violations  covered  by  the  withdrawn 
complaint. 

Paul  Rand  Dixon,  Commissioner. 


Memorandum 

December  11,  196S. 
To :  The  Commission. 
From  :  Philip  Elman. 
Subject :  Associated  Merchandising  Corp.,  et  al.,  Docket  No.  8651. 

The  attached  order  represents  the  first  part  of  the  two  intertwined  motions 
which  I  made  at  this  morning's  meeting.  The  other  part  is  that  the  Bureau  of 
Restraint  of  Trade,  in  consultation  with  the  Bureau  of  Economics  and  the  Pro- 
gram Review  Oflicer,  submit  to  the  Commission  in  60  days  its  recommendations, 
on  the  basis  of  information  in  the  Commission's  files  or  otherwise  available  to 
the  staff,  and  having  due  regard  to  budgetary  and  other  limitations  on  the  Com- 
mission's resources,  whether  it  would  be  in  the  public  interest  for  the  Commission 
to  adopt  a  resolution  directing  an  investigation  of  alleged  violations  of  Section 
2  of  the  Clayton  Act  and/or  Section  5  of  the  Federal  Trade  Commission  Act  by 
members  of  the  department  store  industry  in  regard  to  their  pricing  and  pur- 
chasing practices  during  the  past  two  years. 

As  the  Commission  will  recall,  I  made  these  motions  only  after  all  the  other 
proposed  alternatives  had  failed  to  muster  a  majority.  The  present  impasse  can- 
not continue  indefinitely,  and  must  somehow  be  resolved.  I  offered  these  two 
motions  in  the  hoi>e  that  they  would  provide  a  basis  for  action  upon  which  we 
could  all  agree.  If,  however,  it  should  transpire  that  there  would  be  dissent  from 
the  attached  order,  I  would  want  to  reconsider  my  position  in  the  matter.  Since 
withdrawal  of  the  complaint  is  a  course  of  action  which  I  do  not  favor,  and 
which  indeed  seems  to  me  far  less  in  the  public  interest  than  unqualified  accept- 
ance of  the  consent  order  would  have  been,  I  would  not  want  to  be  put  in  the 
position  of  having  to  defend  withdrawal  of  the  complaint  if  there  were  to  be  a 
dissent. 
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